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RESOLUTION 01-01-2016 

DIGEST 

Amends Vehicle Code section 14601.1 (non-safety license suspensions) by requiring that a first-
time violation be prosecuted as an infraction. 

Vehicle Code: Infraction for First Time Administrative Suspension License Violation 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Vehicle Code section 14601.1 (non-safety license suspensions) by 
requiring that a first-time violation be prosecuted as an infraction.  This resolution should be 
disapproved because the proposed language does not bring Vehicle Code section 14601.1 in line 
with other similar provisions of the Vehicle Code. 

: 

 
The proponent seeks to bring Vehicle Code section 14601.1 in line with the majority of the 
suspended drivers’ license provisions (Vehicle Code sections 14601, 14601.3 etc.), by making it 
clear that there is a difference between a driver with a suspended license based on bad driving 
versus a driver with a suspended license based on non-safety reasons.  However, the proposed 
language does not have a time limit or restriction on when a person can be punished under the 
new language of section 14601.1, subdivision (b)(2).  Other provisions of the Vehicle Code 
related to section 14601 et seq. include time limits in which previous driving violations have an 
impact on any future punishment.  For example, the maximum time limit in sections 14601 and 
14601.2 is five years, and section 14601.3 is seven years.  Hypothetically, a person could be 
convicted in 2016 for driving on a suspended license, pay the infraction fee and drive safely for 
the next twenty years.  However, sometime in 2036, should the driver again drive on a suspended 
license, the driver would then face up to six months in county jail.   
 
Finally, there is no language as to what happens on the third, fourth or future violations of the 
Vehicle Code.  The failure to have this language creates additional questions about what happens 
to a driver after infractions.   
 
This resolution is similar to Assembly Bill No. 2839 (Reg. Sess. 2015-2016), which addresses 
the fees. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Vehicle Code section 14601.1 to read as follows:  
  
§14601.1  
 (a) No person shall drive a motor vehicle when his or her driving privilege is suspended 1 
or revoked for any reason other than those listed in Section 14601, 14601.2, or 14601.5, if the 2 
person so driving has knowledge of the suspension or revocation. Knowledge shall be 3 
conclusively presumed if mailed notice has been given by the department to the person pursuant 4 
to Section 13106. The presumption established by this subdivision is a presumption affecting the 5 
burden of proof.  6 
 (b) Any person convicted under this section shall be punished as follows:  7 
 (1) Upon a first conviction, as an infraction. by imprisonment in the county jail for not 8 
more than six months or by a fine of not less than three hundred dollars ($300) or more than one 9 
thousand dollars ($1,000), or by both that fine and imprisonment.  10 
 (2) Upon a second conviction, by imprisonment in the county jail for not more than six 11 
months or by a fine of not less than three hundred dollars ($300) or more than one thousand 12 
dollars ($1,000), or by both that fine and imprisonment.  If the offense occurred within five years 13 
of a prior offense which resulted in a conviction of a violation of this section or Section 14601, 14 
14601.2, or 14601.5, by imprisonment in the county jail for not less than five days or more than 15 
one year and by a fine of not less than five hundred dollars ($500) or more than two thousand 16 
dollars ($2,000). 17 
 (c) Nothing in this section prohibits a person from driving a motor vehicle, which is 18 
owned or utilized by the person's employer, during the course of employment on private property 19 
which is owned or utilized by the employer, except an off street parking facility as defined in 20 
subdivision (d) of Section 12500. 21 
 (d) When the prosecution agrees to a plea of guilty or nolo contendere to a charge of a 22 
violation of this section in satisfaction of, or as a substitute for, an original charge of a violation 23 
of Section 14601.2, and the court accepts that plea, except, in the interest of justice, when the 24 
court finds it would be inappropriate, the court shall, pursuant to Section 23575, require the 25 
person convicted, in addition to any other requirements, to install a certified ignition interlock 26 
device on any vehicle that the person owns or operates for a period not to exceed three years. 27 
 (e) This section also applies to the operation of an off-highway motor vehicle on those 28 
lands to which the Chappie-Z'berg Off-Highway Motor Vehicle Law of 1971 (Division 16.5 29 
(commencing with Section 38000)) applies as to off-highway motor vehicles, as described in 30 
Section 38001.  31 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Los Angeles County Bar Association  
 



01-01-2016 Page 3 of 3 
 

STATEMENT OF REASONS 
 
The Problem: In contrast with the majority of suspended drivers’ license provisions (14601, 
14601.3 etc.), the current version of § 14601.1 is overbroad and includes numerous 
“administrative suspensions” of licenses for reasons that have nothing to do with bad driving.  
Under this section, a license is suspended when the driver forgets to appear in court on a fix-it 
ticket, fails to pay sufficient child support, or is convicted of vandalism or prostitution. Such 
suspensions disproportionately affect the poor and are especially problematic for lower-income 
drivers who need to drive in order to maintain employment or who need transportation for child-
care.  
 
A perfectly qualified, safe driver who runs afoul of these non-safety administrative suspensions 
faces criminal prosecution and up to six months in jail. Unbelievably, in sharp contrast to 
misdemeanor crimes of violence, the current statute imposes mandatory jail for such drivers if 
they drive twice within a five year period. Many of those subject to these prosecutions have no 
criminal record but nonetheless face substantial hardship in terms of loss of current employment 
(from imposed jail time) and future employment opportunities (from the resulting criminal 
record). Such prosecutions are expensive and can better be handled in traffic court.  
  
The Solution: The proposed resolution would recognize the distinction between a person who 
drives on a license suspended for non-safety reasons versus one who drives on a license 
suspended for bad driving. The Resolution would permit prosecution of first time “non-safety” 
suspensions as an infraction, with a second violation charged as a misdemeanor, but would 
remove mandatory jail minimums.  Such a change would not only preserve the clean criminal 
records of such drivers by properly recognizing the far less serious nature of the “non-safety” 
suspension, but would also save the state money by reducing the need to formally prosecute such 
first time, minor offenders in an expensive criminal court.  Finally, it is worth noting that, in the 
case of a repeat offender, a judge would still be permitted to increase the sentence up to the 
maximum six months in jail.  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
  
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten 
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RESOLUTION 01-02-2016 
 
DIGEST 
Vehicle Code: Adjustment of DMV Points for Section 14601.1 Violations  
Amends Vehicle Code section 12810 to reduce points for suspended license violations not 
related to bad driving.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code section 12810 to reduce points for suspended license 
violations not related to bad driving.  This resolution should be approved in principle because 
current law drastically penalizes drivers whose licenses are suspended for administrative 
reasons having nothing to do with bad driving, disproportionately impacting low-income 
drivers who need to drive.  
 
Under the current Negligent Operator Treatment System (“NOTS”), two violation points are 
charged for drivers who drive with a suspended license, suspended for convictions such as 
drunk driving, reckless driving, high speed police chase, or driving-related death, as well as on 
less egregious grounds.  But for driving with a license that has been suspended for an 
administrative reason having nothing to do with bad driving – such as failure to appear in court 
for a fix-it ticket, failure to pay child support, vandalism or prostitution – a more balanced and 
equitable approach would be to only charge one point.  Further, these administrative 
suspensions often affect the poor, who need to drive for work and child-care related 
transportation. 
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 12810 to read as follows:  
  
§12810  
 In determining the violation point count, the following shall apply:  1 
 (a) A conviction of failure to stop in the event of an accident in violation of Section 2 
20001 or 20002 shall be given a value of two points. 3 
 (b) A conviction of a violation of Section 23152 or 23153 shall be given a value of two 4 
points. 5 
 (c) A conviction of reckless driving shall be given a value of two points.  6 
 (d) (1)A conviction of a violation of subdivision (b) of Section 191.5 or subdivision (c) of 7 
Section 192 of the Penal Code, or of Section 2800.2 or 2800.3, subdivision (b) of Section 21651, 8 
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subdivision (b) of Section 22348, subdivision (a) or (c) of Section 23109, Section 23109.1, or 9 
Section 31602 of this code, shall be given a value of two points. 10 
 (2) A conviction of a violation of subdivision (a) or (b) of Section 23140 shall be given a 11 
value of two points 12 
 (e) A conviction of a violation of Section 14601, 14601.1, 14601.2, 14601.3, or 14601.5 13 
shall be given a value of two points. 14 
 (f) Except as provided in subdivision (i), any other traffic conviction involving the safe 15 
operation of a motor vehicle upon the highway shall be given a value of one point. 16 
 (g) A traffic accident in which the operator is deemed by the department to be responsible 17 
shall be given a value of one point.  18 
 (h) A conviction of a violation of Section 14601.1, 27360 or 27360.5 shall be given a 19 
value of one point. 20 
 (i) (1) A violation of paragraph (1), (2), (3), or (5) of subdivision (b) of Section 40001 21 
shall not result in a violation point count being given to the driver if the driver is not the owner of 22 
the vehicle.  23 
 (2) A conviction of a violation of paragraph (1) or (2) of subdivision (b) of Section 24 
12814.6, subdivision (a) of Section 21116, Section 21207.5, 21708, 21710, 21716, 23120, 25 
24800, or 26707 shall not be given a violation point count. 26 
 (3) A violation of subdivision (d) of Section 21712 shall not result in a violation point 27 
count. 28 
 (4) A violation of Section 23136 shall not result in a violation point count. 29 
 (5) A violation of Section 38301, 38301.3, 38301.5, 38304.1, or 38504.1 shall not result 30 
in a violation point count.  31 
 (j) A conviction for only one violation arising from one occasion of arrest or citation shall 32 
be counted in determining the violation point count for the purposes of this section.  33 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Los Angeles County Bar Association  
  
STATEMENT OF REASONS 
  
The Problem: The current version of this statute is overbroad and requires the suspension of 
drivers’ licenses for administrative reasons that have nothing to do with bad driving.  Under 
current law, for example, a driver’s license is suspended when a driver forgets to appear in court 
on a fix-it ticket, fails to pay sufficient child support, or is convicted of vandalism or prostitution. 
These suspensions disproportionately affect the poor, and are particularly problematic for low-
income drivers who need to drive in order to maintain employment or who need transportation in 
order to handle child-care.  
 
The particular problem addressed by this Resolution is that current law also disproportionately 
penalizes such “administrative suspension” drivers by assigning them 2 DMV points if they 
drive following such a suspension (this is in addition to criminal prosecution). If the driver 
receives 4 points, their license is immediately suspended again. (By way of comparison, the 2 
point category is generally reserved for drunk drivers, those who lead the police on a high-speed 
chase, illegally transport explosives in their vehicle, or kill someone while driving.)  
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The Solution: The proposed resolution would place driving on a suspended license for reasons 
OTHER than dangerous driving on the “one point” DMV list rather than the “two point” DMV 
list. Since driving on a suspended license because you previously missed a court date is 
inarguably less serious than driving on a suspended license because you previously drove drunk, 
such a move is a step towards fairness.  In addition, because the current point system creates a 
“Catch 22” in the plea-bargaining process where a driver obtains his license and lifts the 
suspension, only to immediately be re-suspended, such a step will benefit both the driver (by 
keeping him licensed) and the state (by preventing the pointless and expensive prosecution of 
otherwise qualified drivers).  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
   
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
  
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten 
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RESOLUTION 01-03-2016 
 
DIGEST 

Amends Penal Code section 1205 to clarify that jail credit is applied to the base fine. 
Jail Credits: Credit Towards Fines Applies to Base Fine 

 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Penal Code section 1205 to clarify that jail credit is applied to the base 
fine.  This resolution should be approved in principle because it furthers the intent of the 
Legislature when it passed Assembly Bill 1375 (2015-2016 Reg. Sess.). 

: 

  
The Legislature unanimously passed AB 1375 to amend Penal Code 1205 to address the 
antiquated fee of $30.00 minimum for a defendant remaining in custody to pay off a fine or fee 
related to his or her criminal conviction.  The goal of AB 1375 was to correct an imbalance in the 
amount of money credited to in-custody defendants when paying fines, adjusting the amount 
from $30.00 to $125.00 better reflects the value of $30.00 in 1976 as adjusted to present value of 
$125.00 in 2016.  Furthermore, increasing the amount of money credited to a defendant reduces 
the amount of time that a defendant is in custody, helping the courts and prison/jail system 
reduce their costs. 
 
The purpose of the change under AB 1375 was to reduce the time that defendants are spending in 
custody.  For example, the average cost of housing a defendant is $100 per day and under the old 
statutory amount of $30 per day it would take ten days to pay off a $300 fine (which is not 
uncommon under today’s fine schedule).  The resolution reduces that time to three days by 
applying payments to the base fine first instead of after penalties and assessments have been 
added (penalties and assessments are like a much larger extra fine on top of the base fine), saving 
the state a significant amount of money spent on housing the individual.   As such, the proposed 
language clarifies Penal Code section 1205 to properly reflect the stated intent of the Legislature: 
reducing the time spent by defendants in custody who are trying to pay their fine. 
 
  
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Penal Code section 1205 to read as follows:  
  
§1205  
 (a) A judgment that the defendant pay a fine, with or without other punishment, may also 1 
direct that he or she be imprisoned until the fine is satisfied and may further direct that the 2 
imprisonment begin at and continue after the expiration of any imprisonment imposed as a part 3 
of the punishment or of any other imprisonment to which the defendant may have been 4 
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sentenced. The judgment shall specify the term of imprisonment for nonpayment of the fine, 5 
which shall not be more than one day for each one hundred twenty five dollars ($125) of the base 6 
fine, nor exceed the term for which the defendant may be sentenced to imprisonment for the 7 
offense of which he or she has been convicted. A defendant held in custody for nonpayment of a 8 
fine shall be entitled to credit on the fine for each day he or she is held in custody, at the rate 9 
specified in the judgment. When the defendant has been convicted of a misdemeanor, a judgment 10 
that the defendant pay a fine may also direct that he or she pay the fine within a limited time or 11 
in installments on specified dates, and that in default of payment as stipulated he or she be 12 
imprisoned in the discretion of the court either until the defaulted installment is satisfied or until 13 
the fine is satisfied in full; but unless the direction is given in the judgment, the fine shall be 14 
payable. 15 
 (b) Except as otherwise provided in case of fines imposed, as a condition of probation, 16 
the defendant shall pay the fine to the clerk of the court, or to the judge if there is no clerk, unless 17 
the defendant is taken into custody for nonpayment of the fine, in which event payments made 18 
while he or she is in custody shall be made to the officer who holds the defendant in custody, and 19 
all amounts paid shall be paid over by the officer to the court that rendered the judgment. The 20 
clerk shall report to the court every default in payment of a fine or any part of that fine, or if 21 
there is no clerk, the court shall take notice of the default. If time has been given for payment of 22 
a fine or it has been made payable in installments, the court shall, upon any default in payment, 23 
immediately order the arrest of the defendant and order him or her to show cause why he or she 24 
should not be imprisoned until the fine or installment is satisfied in full. If the fine or installment 25 
is payable forthwith and it is not paid, the court shall, without further proceedings, immediately 26 
commit the defendant to the custody of the proper officer to be held in custody until the fine or 27 
installment is satisfied in full. 28 
 (c) This section applies to any violation of any of the codes or statutes of this state 29 
punishable by a fine or by a fine and imprisonment. 30 
 (d) Nothing in this section shall be construed to prohibit the clerk of the court, or the 31 
judge if there is no clerk, from turning these accounts over to another county department or a 32 
collecting agency for processing and collection. 33 
 (e) The defendant shall pay to the clerk of the court or the collecting agency a fee for the 34 
processing of installment accounts. This fee shall equal the administrative and clerical costs, as 35 
determined by the board of supervisors, or by the court, depending on which entity administers 36 
the account. The defendant shall pay to the clerk of the court or the collecting agency the fee 37 
established for the processing of the accounts receivable that are not to be paid in installments. 38 
The fee shall equal the administrative and clerical costs, as determined by the board of 39 
supervisors, or by the court, depending on which entity administers the account, except that the 40 
fee shall not exceed thirty dollars ($30). 41 
 (f) This section shall not apply to restitution fines and restitution orders.  42 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Los Angeles County Bar Association  
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STATEMENT OF REASONS 
 
The Problem: The state legislature unanimously passed AB1375 to address the excesses of the 
“debt trap” faced by many defendant facing small fines in criminal court.  As noted in the 
legislative history, the bill called for an inflationary adjustment to the rate at which fine to jail 
credits were calculated in order to reduce the time spent in jail by indigent defendants unable to 
pay small fines. Unfortunately, in response, some (but not all) courts have now changed their 
method of calculating such fines in order to apply the credit only after penalties and assessments 
have been added (penalties and assessments are like a much larger extra fine on top of the base 
fine). The net result is that in some courts, despite the clear intent of AB1375, indigent 
defendants now end up facing more jail time for the same minor fine, rather than less.  For 
example, under the old rate, a $150 fine was converted into five days jail.  Under AB1375, the 
new conversion should have been for two days of jail.  Under the mistaken calculation rate 
newly adopted by some courts, the rate is now six days of jail, more than the old rate. 
 
The Solution: The proposed resolution would add a one word clarification to the statute, 
requiring credit to be applied to the base fine, thereby preventing an end-run around the purpose 
of the previous Resolution.  
  
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
  
CURRENT OR PRIOR RELATED LEGISLATION  
AB1375  
   
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten 
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RESOLUTION 01-04-2016 
 
DIGEST 
Firearms: Relinquishment Process for Convicted Persons 
Amends Penal Code sections 1524, 27930, and 29810 to provide a procedure for relinquishing 
firearms by persons convicted of a felony or other enumerated offenses. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 1524, 27930, and 29810 to provide a procedure for 
relinquishing firearms by persons convicted of a felony or other enumerated offenses. This 
resolution should be disapproved because the suggested procedure is overly complicated, putting 
the onus on the courts, law enforcement, and probation departments to ensure compliance. 
 
Penal Code sections 29800 and 29805 prohibit felons, certain misdemeanants, and drug addicts 
from possessing firearms. Currently, when judgment is imposed, the court gives notice of this 
prohibition and provides a General Notice of Firearm Prohibition and Power of Attorney for 
Firearms Relinquishment, Sale, or Transfer for Storage. It enables the defendant to give power of 
attorney for disposal of firearms, effective for thirty days, and requires the designee acknowledge 
responsibility for compliance. It explains the 24 or 48-hour time limit after a protective order 
issues, and provides 30 days in other cases. Failure to properly relinquish firearms is a felony. 
 
There are no provisions in the Penal Code to ensure relinquishment. This resolution would 
establish a procedure of active monitoring to ensure quick compliance. Some aspects mirror 
Family Code requirements after issuance of a protective order, including the requirement the 
prohibited person list the type and location of all firearms (Fam. Code, § 6389, subd. (c)(3)) and 
the need to obtain a receipt from law enforcement or the gun dealer who takes the firearm (Fam. 
Code, § 6389, subd. (c)(2)(A) and (B)). Failure to provide such a receipt violates the order. 
 
The resolution goes much further. Every case with a felony conviction or other prohibiting event 
must be assigned to a probation officer to investigate whether the defendant possesses firearms. 
Weapons must be disposed of and receipts submitted within five days—fourteen if the defendant 
is in custody. The probation officer must prepare a report for the court on compliance, and the 
court, prior to sentencing, must make findings on that report. If the court finds a failure to 
comply, it must order the search of any location for which there is probable cause to believe the 
defendant has a firearm. 
 
There is unquestionably a public interest in limiting possession of firearms by certain categories 
of persons. However, the burden the new procedures would place on criminal justice 
administration far outweighs any possible benefit.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 1524, 27930 and 29810 to read as follows: 
 
§1524 
 (a) A search warrant may be issued upon any of the following grounds: 1 
 (1) When the property was stolen or embezzled. 2 
 (2) When the property or things were used as the means of committing a felony. 3 
 (3) When the property or things are in the possession of any person with the intent to use 4 
them as a means of committing a public offense, or in the possession of another to whom he or 5 
she may have delivered them for the purpose of concealing them or preventing them from being 6 
discovered. 7 
 (4) When the property or things to be seized consist of an item or constitute evidence that 8 
tends to show a felony has been committed, or tends to show that a particular person has 9 
committed a felony. 10 
 (5) When the property or things to be seized consist of evidence that tends to show that 11 
sexual exploitation of a child, in violation of Section 311.3, or possession of matter depicting 12 
sexual conduct of a person under 18 years of age, in violation of Section 311.11, has occurred or 13 
is occurring. 14 
 (6) When there is a warrant to arrest a person. 15 
 (7) When a provider of electronic communication service or remote computing service 16 
has records or evidence, as specified in Section 1524.3, showing that property was stolen or 17 
embezzled constituting a misdemeanor, or that property or things are in the possession of any 18 
person with the intent to use them as a means of committing a misdemeanor public offense, or in 19 
the possession of another to whom he or she may have delivered them for the purpose of 20 
concealing them or preventing their discovery. 21 
 (8) When the property or things to be seized include an item or evidence that tends to 22 
show a violation of Section 3700.5 of the Labor Code, or tends to show that a particular person 23 
has violated Section 3700.5 of the Labor Code. 24 
 (9) When the property or things to be seized include a firearm or other deadly weapon at 25 
the scene of, or at the premises occupied or under the control of the person arrested in connection 26 
with, a domestic violence incident involving a threat to human life or a physical assault as 27 
provided in Section 18250. This section does not affect warrantless seizures otherwise authorized 28 
by Section 18250. 29 
 (10) When the property or things to be seized include a firearm or other deadly weapon 30 
that is owned by, or in the possession of, or in the custody or control of, a person described in 31 
subdivision (a) of Section 8102 of the Welfare and Institutions Code. 32 
 (11) When the property or things to be seized include a firearm that is owned by, or in the 33 
possession of, or in the custody or control of, a person who is subject to the prohibitions 34 
regarding firearms pursuant to Section 6389 of the Family Code, if a prohibited firearm is 35 
possessed, owned, in the custody of, or controlled by a person against whom a protective order 36 
has been issued pursuant to Section 6218 of the Family Code, the person has been lawfully 37 
served with that order, and the person has failed to relinquish the firearm as required by law. 38 
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 (12) When the information to be received from the use of a tracking device constitutes 39 
evidence that tends to show that either a felony, a misdemeanor violation of the Fish and Game 40 
Code, or a misdemeanor violation of the Public Resources Code has been committed or is being 41 
committed, tends to show that a particular person has committed a felony, a misdemeanor 42 
violation of the Fish and Game Code, or a misdemeanor violation of the Public Resources Code, 43 
or is committing a felony, a misdemeanor violation of the Fish and Game Code, or a 44 
misdemeanor violation of the Public Resources Code, or will assist in locating an individual who 45 
has committed or is committing a felony, a misdemeanor violation of the Fish and Game Code, 46 
or a misdemeanor violation of the Public Resources Code. A tracking device search warrant 47 
issued pursuant to this paragraph shall be executed in a manner meeting the requirements 48 
specified in subdivision (b) of Section 1534. 49 
 (13) When a sample of the blood of a person constitutes evidence that tends to show a 50 
violation of Section 23140, 23152, or 23153 of the Vehicle Code and the person from whom the 51 
sample is being sought has refused an officer’s request to submit to, or has failed to complete, a 52 
blood test as required by Section 23612 of the Vehicle Code, and the sample will be drawn from 53 
the person in a reasonable, medically approved manner. This paragraph is not intended to 54 
abrogate a court’s mandate to determine the propriety of the issuance of a search warrant on a 55 
case-by-case basis. 56 
 (14) Beginning January 1, 2016, the property or things to be seized are firearms or 57 
ammunition or both that are owned by, in the possession of, or in the custody or control of a 58 
person who is the subject of a gun violence restraining order that has been issued pursuant to 59 
Division 3.2 (commencing with Section 18100) of Title 2 of Part 6, if a prohibited firearm or 60 
ammunition or both is possessed, owned, in the custody of, or controlled by a person against 61 
whom a gun violence restraining order has been issued, the person has been lawfully served with 62 
that order, and the person has failed to relinquish the firearm as required by law. 63 
 (15) When the property or things to be seized are controlled substances or a device, 64 
contrivance, instrument, or paraphernalia used for unlawfully using or administering a controlled 65 
substance pursuant to the authority described in Section 11472 of the Health and Safety Code. 66 
 (16) (A) When all of the following apply: 67 
 (i) A sample of the blood of a person constitutes evidence that tends to show a violation 68 
of subdivision (b), (c), (d), (e), or (f) of Section 655 of the Harbors and Navigation Code. 69 
 (ii) The person from whom the sample is being sought has refused an officer’s request to 70 
submit to, or has failed to complete, a blood test as required by Section 655.1 of the Harbors and 71 
Navigation Code. 72 
 (iii) The sample will be drawn from the person in a reasonable, medically approved 73 
manner. 74 
 (B) This paragraph is not intended to abrogate a court’s mandate to determine the 75 
propriety of the issuance of a search warrant on a case-by-case basis. 76 
 (17) The property or things to be seized include a firearm that is owned by, or in the 77 
possession of, or in the custody or control of, a person who is subject to the prohibitions 78 
regarding firearms under Sections 29800 or 29805 of the Penal Code and the court has made a 79 
finding under Section 29810(c)(3) that the person has failed to relinquish the firearm as required 80 
by law.  81 
 (b) The property, things, person, or persons described in subdivision (a) may be taken on 82 
the warrant from any place, or from any person in whose possession the property or things may 83 
be. 84 
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 (c) Notwithstanding subdivision (a) or (b), no search warrant shall issue for any 85 
documentary evidence in the possession or under the control of any person who is a lawyer as 86 
defined in Section 950 of the Evidence Code, a physician as defined in Section 990 of the 87 
Evidence Code, a psychotherapist as defined in Section 1010 of the Evidence Code, or a member 88 
of the clergy as defined in Section 1030 of the Evidence Code, and who is not reasonably 89 
suspected of engaging or having engaged in criminal activity related to the documentary 90 
evidence for which a warrant is requested unless the following procedure has been complied 91 
with: 92 
 (1) At the time of the issuance of the warrant, the court shall appoint a special master in 93 
accordance with subdivision (d) to accompany the person who will serve the warrant. Upon 94 
service of the warrant, the special master shall inform the party served of the specific items being 95 
sought and that the party shall have the opportunity to provide the items requested. If the party, 96 
in the judgment of the special master, fails to provide the items requested, the special master 97 
shall conduct a search for the items in the areas indicated in the search warrant. 98 
 (2) (A) If the party who has been served states that an item or items should not be 99 
disclosed, they shall be sealed by the special master and taken to court for a hearing. 100 
 (B) At the hearing, the party searched shall be entitled to raise any issues that may be 101 
raised pursuant to Section 1538.5 as well as a claim that the item or items are privileged, as 102 
provided by law. The hearing shall be held in the superior court. The court shall provide 103 
sufficient time for the parties to obtain counsel and make motions or present evidence. The 104 
hearing shall be held within three days of the service of the warrant unless the court makes a 105 
finding that the expedited hearing is impracticable. In that case, the matter shall be heard at the 106 
earliest possible time. 107 
 (C) If an item or items are taken to court for a hearing, any limitations of time prescribed 108 
in Chapter 2 (commencing with Section 799) of Title 3 of Part 2 shall be tolled from the time of 109 
the seizure until the final conclusion of the hearing, including any associated writ or appellate 110 
proceedings. 111 
 (3) The warrant shall, whenever practicable, be served during normal business hours. In 112 
addition, the warrant shall be served upon a party who appears to have possession or control of 113 
the items sought. If, after reasonable efforts, the party serving the warrant is unable to locate the 114 
person, the special master shall seal and return to the court, for determination by the court, any 115 
item that appears to be privileged as provided by law. 116 
 (d) (1) As used in this section, a “special master” is an attorney who is a member in good 117 
standing of the California State Bar and who has been selected from a list of qualified attorneys 118 
that is maintained by the State Bar particularly for the purposes of conducting the searches 119 
described in this section. These attorneys shall serve without compensation. A special master 120 
shall be considered a public employee, and the governmental entity that caused the search 121 
warrant to be issued shall be considered the employer of the special master and the applicable 122 
public entity, for purposes of Division 3.6 (commencing with Section 810) of Title 1 of the 123 
Government Code, relating to claims and actions against public entities and public employees. In 124 
selecting the special master, the court shall make every reasonable effort to ensure that the 125 
person selected has no relationship with any of the parties involved in the pending matter. 126 
Information obtained by the special master shall be confidential and may not be divulged except 127 
in direct response to inquiry by the court. 128 
 (2) In any case in which the magistrate determines that, after reasonable efforts have been 129 
made to obtain a special master, a special master is not available and would not be available 130 
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within a reasonable period of time, the magistrate may direct the party seeking the order to 131 
conduct the search in the manner described in this section in lieu of the special master. 132 
 (e) Any search conducted pursuant to this section by a special master may be conducted 133 
in a manner that permits the party serving the warrant or his or her designee to accompany the 134 
special master as he or she conducts his or her search. However, that party or his or her designee 135 
may not participate in the search nor shall he or she examine any of the items being searched by 136 
the special master except upon agreement of the party upon whom the warrant has been served. 137 
 (f) As used in this section, “documentary evidence” includes, but is not limited to, 138 
writings, documents, blueprints, drawings, photographs, computer printouts, microfilms, X-rays, 139 
files, diagrams, ledgers, books, tapes, audio and video recordings, films, and papers of any type 140 
or description. 141 
 (g) No warrant shall issue for any item or items described in Section 1070 of the 142 
Evidence Code. 143 
 (h) Notwithstanding any other law, no claim of attorney work product as described in 144 
Chapter 4 (commencing with Section 2018.010) of Title 4 of Part 4 of the Code of Civil 145 
Procedure shall be sustained where there is probable cause to believe that the lawyer is engaging 146 
or has engaged in criminal activity related to the documentary evidence for which a warrant is 147 
requested unless it is established at the hearing with respect to the documentary evidence seized 148 
under the warrant that the services of the lawyer were not sought or obtained to enable or aid 149 
anyone to commit or plan to commit a crime or a fraud. 150 
 (i) Nothing in this section is intended to limit an attorney’s ability to request an in-camera 151 
hearing pursuant to the holding of the Supreme Court of California in People v. Superior Court 152 
(Laff) (2001) 25 Cal.4th 703. 153 
 (j) In addition to any other circumstance permitting a magistrate to issue a warrant for a 154 
person or property in another county, when the property or things to be seized consist of any item 155 
or constitute evidence that tends to show a violation of Section 530.5, the magistrate may issue a 156 
warrant to search a person or property located in another county if the person whose identifying 157 
information was taken or used resides in the same county as the issuing court. 158 
 (k) This section shall not be construed to create a cause of action against any foreign or 159 
California corporation, its officers, employees, agents, or other specified persons for providing 160 
location information. 161 
 162 
§27930 163 
 Section 27545 does not apply to deliveries, transfers, or returns of firearms made 164 
pursuant to any of the following: 165 
 (a) Sections 18000 and 18005. 166 
 (b) Division 4 (commencing with Section 18250) of Title 2. 167 
 (c) Chapter 2 (commencing with Section 33850) of Division 11. 168 
 (d) Sections 34005 and 34010.  169 
 (e) Section 29810 170 
 171 
§29810 172 
 (a)(1) Upon conviction of any offense that renders a person subject to Section 29800 or 173 
29805, the person shall relinquish all firearms he or she owns, possesses, or has under his or her 174 
custody or control in the manner provided in this section. 175 
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 (2) The court shall, upon conviction of a defendant for an offense described in 176 
subdivision (a), instruct the defendant that he or she is prohibited from owning, buying, 177 
receiving, possessing, or having under his or her custody or control, any firearms, ammunition, 178 
and ammunition feeding devices, including but not limited to magazines, and shall order the 179 
defendant to relinquish all firearms in the manner provided in this section. The court shall also 180 
provide the defendant with a Prohibited Persons Relinquishment form developed by the 181 
Department of Justice 182 
 (3) Using the Prohibited Persons Relinquishment Form, the defendant shall name a 183 
designee and grant the designee power of attorney to transfer or dispose of any firearms. The 184 
designee shall be either a local law enforcement agency or a consenting third party who is not 185 
prohibited from possessing firearms under state or federal law. The designee shall, within the 186 
time periods specified in subdivisions (d) and (e), surrender the firearms to the control of a local 187 
law enforcement agency, sell the firearms to a licensed firearms dealer, or transfer the firearms 188 
for storage to a firearms dealer under Section 29830.   189 
 For any person who is subject to Section 29800 or 29805, the court shall, at the time 190 
judgment is imposed, provide on a form supplied by the Department of Justice, a notice to the 191 
defendant prohibited by this chapter from owning, purchasing, receiving, possessing, or having 192 
under custody or control, any firearm. The notice shall inform the defendant of the prohibition 193 
regarding firearms and include a form to facilitate the transfer of firearms. If the prohibition on 194 
owning or possessing a firearm will expire on a date specified in the court order, the form shall 195 
inform the defendant that he or she may elect to have his or her firearm transferred to a firearms 196 
dealer licensed pursuant to Section 29830. 197 
 (b) The Prohibited Persons Relinquishment Form shall do all the following: 198 
 (1) Inform the defendant that he or she is prohibited from owning, buying, receiving, 199 
possessing, or having under his or her custody or control, any firearms, ammunition, and 200 
ammunition feeding devices, including but not limited to magazines, and that he or she shall 201 
relinquish all firearms through a designee within the time periods set forth in subdivisions (d) or 202 
 (e) by surrendering the firearms to the control of a local law enforcement agency, selling 203 
the firearms to a licensed firearms dealer, or transferring the firearms for storage to a firearms 204 
dealer under Section 29830. 205 
 (2) Inform the defendant that any cohabitant of the defendant who owns firearms must 206 
store those firearms per Section 25135. 207 
 (3) Require the defendant to declare any firearms that he or she owned, possessed, or had 208 
under his or her custody or control at the time of his or her conviction, and require the defendant 209 
to describe the firearms and provide all reasonably available information about the location of 210 
the firearms to enable a designee or law enforcement officials to locate the firearms. The 211 
defendant shall not be subject to prosecution for unlawful possession of any firearms declared on 212 
the Prohibited Persons Relinquishment Form if the firearms are relinquished as required.  213 
 (4) Require the defendant to name a designee, if the defendant declares that he or she 214 
owned, possessed, or had under his or her custody or control any firearms at the time of his or 215 
her conviction, and grant the designee power of attorney to transfer or dispose of all firearms.  216 
 (5) Require the designee to indicate his or her consent to the designation and, except a 217 
designee that is a law enforcement agency, to declare under penalty of perjury that he or she is 218 
not prohibited from possessing any firearms under state or federal law.  219 
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 (6) Require the designee to state the date each firearm was relinquished and the name of 220 
the party to whom it was relinquished, and to attach receipts from the law enforcement officer or 221 
licensed firearms dealer who took possession of the relinquished firearms.  222 
 (7) Inform the defendant and the designee of the obligation to submit the completed 223 
Prohibited Person Relinquishment Form to the assigned probation officer within the times 224 
specified in subdivisions (d) and (e).  225 
 Failure to provide the notice described in subdivision (a) is not a defense to a violation of 226 
this chapter. 227 
 (c)(1) When a defendant is convicted of an offense described in subdivision (a), the court 228 
shall immediately assign the matter to a probation officer to investigate whether the Automated 229 
Firearms System or other credible information, such as a police report, reveals that the defendant 230 
owns, possesses, or has under his or her custody or control any firearms. The assigned probation 231 
officer shall receive the Prohibited Persons Relinquishment Form from the defendant or 232 
designee, as applicable, and ensure that the Automated Firearms System has been properly 233 
updated to indicate that the defendant has relinquished those firearms, 234 
 (2) Before final disposition or sentencing in the case the assigned probation officer shall 235 
report to the court whether the defendant has properly complied with the requirements of this 236 
section by relinquishing all firearms identified by the probation officer’s investigation or 237 
declared by the defendant on the Prohibited Persons Relinquishment Form, and by timely 238 
submitting the completed form. The probation officer shall also report to the Department of 239 
Justice on a form to be developed by the Department of Justice whether the Automated Firearms 240 
System has been updated to indicate which firearms the defendant has relinquished.  241 
 (3) Before final disposition or sentencing in the case, the court shall make findings 242 
concerning whether the probation officer’s report indicates that the defendant has relinquished all 243 
firearms as required, and whether the court has received a completed Prohibited Persons 244 
Relinquishment Form, along with the receipts described in subdivision (d)(1) or (e)(1). The court 245 
shall ensure that these findings are included in the abstract of judgment. If necessary to avoid a 246 
delay in sentencing, the court may make and enter these findings within fourteen (14) days of 247 
sentencing.  248 
 (4) If the court finds probable cause that the defendant has failed to relinquish any 249 
firearms as required, the court shall order the search for and removal of any firearms at any 250 
location where the judge has probable cause to believe the defendant’s firearms are located. The 251 
court shall order with specificity the reasons for and scope of the search and seizure authorized 252 
by the order.  253 
 (5) Failure by a defendant to timely file the completed Prohibited Persons 254 
Relinquishment form with the assigned probation officer shall constitute an infraction punishable 255 
by a fine up to one hundred dollars ($100).  256 
 (d) The following procedures shall apply to any defendant who is a prohibited person 257 
within the meaning of subdivision (a)(1) who does not remain in custody at any time within the 258 
five-day period following conviction: 259 
 (1) The designee shall dispose of any firearms the defendant owns, possesses, or has 260 
under his or her custody or control within five days of the conviction by surrendering the 261 
firearms to the control of a local law enforcement agency, selling the firearms to a licensed 262 
firearms dealer, or transferring the firearms for storage to a firearms dealer under Section 29830, 263 
per the wishes of the defendant. Any proceeds from the sale of the firearms shall become the 264 
property of the defendant. The law enforcement officer or licensed dealer taking possession of 265 
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any firearms under this subdivision shall issue a receipt to the designee describing the firearms 266 
and listing any serial number or other identification on the firearms at the time of surrender.  267 
 (2) The defendant shall not be prosecuted for violating Section 29800 or 29805 based 268 
solely upon his or her ownership, possession, or custody or control of any firearms during the 269 
five-day period following conviction, provided the firearms are lawfully owned or possessed by, 270 
or under the custody or control of the defendant before his or her conviction.  271 
 (3)  If the defendant owns, possesses, or has under his or her custody or control any 272 
firearms to relinquish, the defendant’s designee shall submit the completed Prohibited Persons 273 
Relinquishment Form to the assigned probation officer within five (5) days following the 274 
conviction along with the receipts described in subdivision (d)(1) showing the defendant’s 275 
firearms were surrendered to a local law enforcement agency or sold to a licensed firearms 276 
dealer.  277 
 (4) If the defendant does not own, possess, or have under his or her custody or control 278 
any firearms to relinquish, he or she shall, within five (5) days following conviction, submit the 279 
completed Prohibited Persons Relinquishment Form to the assigned probation officer with a 280 
statement affirming that he or she has no firearms to be relinquished.  281 
 (e) The following procedures shall apply to any defendant who is a prohibited person 282 
within the meaning of subdivision (a)(1) who is in custody at any point within the five-day 283 
period following conviction: 284 
 (1) The procedures delineated in subdivisions (d)(1) through (d)(4) shall apply, except the 285 
number of days shall be increased from five (5) to fourteen (14).  286 
 (2) If the defendant is released from custody during the fourteen (14) days following 287 
conviction and a designee has not yet taken temporary possession of each firearm to be 288 
relinquished as described above, the defendant shall, within five (5) days following his or her 289 
release, relinquish each firearm required to be relinquished pursuant to subdivision (d)(1).  290 
 (f) For good cause, the court may shorten or enlarge the times specified in subdivisions 291 
(d) and (e), enlarge the time specified in subdivision (c)(3), or allow an alternative method of 292 
relinquishment.  293 
 (g) Any firearms that would otherwise be subject to relinquishment by a defendant under 294 
this section, but which are lawfully owned by a cohabitant of the defendant, shall be exempt 295 
from relinquishment, provided the defendant is notified that the cohabitant must store the firearm 296 
per Section 25135. 297 
 (h) A law enforcement agency shall update the Automated Firearms System to reflect any 298 
firearms that were relinquished to the agency under this section. A law enforcement agency shall 299 
retain a firearm that was relinquished to the agency under this section for thirty (30) days after 300 
the firearm was relinquished. After that, the firearm is subject to destruction, retention, sale or 301 
other transfer by the agency, except upon certificate of a judge of a court of record, or the district 302 
attorney of the county, that the retention of the firearm is necessary or proper to the ends of 303 
justice, or if the Automated Firearms System indicates that the firearm was reported lost or stolen 304 
by the lawful owner. If the firearm was reported lost or stolen, the firearm shall be restored to the 305 
lawful owner, as soon as its use as evidence has been served, upon the lawful owner’s 306 
identification of the weapon and proof of ownership, and after the law enforcement agency has 307 
complied with Chapter 2 (commencing with Section 33850) of Division 11 of Title 4. The 308 
agency shall notify the Department of Justice of the disposition of relinquished firearms under 309 
Section 34010. 310 
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 (i) A city, county, or city and county, or a state agency may adopt a regulation, ordinance, 311 
or resolution imposing a charge equal to its administrative costs relating to the seizure, 312 
impounding, storage, or release of a firearm under Section 33880.  313 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Many people who commit a serious or violent crime are prohibited from 
possessing guns, but do not relinquish them. No clear process is in place for people to relinquish 
their firearms upon conviction.   
 
The Solution: By establishing a process for convicted persons to relinquish their firearms, this 
resolution better ensures those who are prohibited from having guns do not possess them.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 01-05-2016 
 
DIGEST 
Gun Control: State Participation in National Instant Criminal Background Check System 
Amends Penal Code section 28220 to require the California Department of Justice to participate 
in the National Instant Criminal Background Check System. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 28220 to require the California Department of Justice 
to participate in the National Instant Criminal Background Check System.  This resolution 
should be disapproved because California already participates as a “full point of contact” under 
the National Instant Criminal Background Check System program. 
 
Mandated by the Brady Handgun Violence Prevention Act (Brady Act) of 1993, the National 
Instant Criminal Background Check System (NICS) was established so Federal Firearms 
Licensees (known as FFLs, and including fire arms vendors, law enforcement agencies, security 
companies, etc.) could contact NICS by telephone or other electronic means for immediate 
information about whether the transfer of a firearm would be in violation of federal or state law. 
The NICS is a computerized background check system designed to respond instantly on most 
background check inquiries so the FFLs receive an almost immediate response.  Depending on 
the willingness of state governments to act as a liaison for the NICS, the FFLs contact either the 
NICS through an FBI portal, or they contact the NICS through a designated state Point of 
Contact (POC) to initiate background checks on individuals transacting for firearms.  California 
is one of 13 states that have an agency (the California Department of Justice) acting on behalf of 
the NICS in a full POC capacity.  POC states, which have agreed to implement and maintain 
their own Brady NICS Programs, conduct firearm background checks for FFLs’ transactions by 
electronically accessing the NICS.  So, for example, FFLs conducting business in California 
contact the California Department of Justice to initiate a NICS background check rather than 
contacting the FBI. 
 
The proponent states that California uses an “in-state database” for “the information required to 
be reported” when background checks are conducted.  This is inaccurate, and a misunderstanding 
of California’s designation as an FBI-designed POC.  While it’s accurate to state that California 
could decide to not serve as a POC, and instead require FFLs to contact the NICS directly 
through an FBI portal, both the California DOJ and all other states access the NICS (via portal or 
POC) and receive information from and report information into the same national database, the 
NICS, as a matter of federal law. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 28220 to read as follows: 
 
§28220 
 (a) Upon submission of firearm purchaser information, the Department of Justice shall 1 
examine its records, as well as those records that it is authorized to request from the State 2 
Department of State Hospitals pursuant to Section 8104 of the Welfare and Institutions Code, in 3 
order to determine if the purchaser is a person described in subdivision (a) of Section 27535, or 4 
is prohibited by state or federal law from possessing, receiving, owning, or purchasing a firearm. 5 
 (b) To the extent that funding is available, tThe Department of Justice may shall 6 
participate in the National Instant Criminal Background Check System (NICS), as described in 7 
subsection (t) of Section 922 of Title 18 of the United States Code, and, if that participation is 8 
implemented, shall notify the dealer and the chief of the police department of the city or city and 9 
county in which the sale was made, or if the sale was made in a district in which there is no 10 
municipal police department, the sheriff of the county in which the sale was made, that the 11 
purchaser is a person prohibited from acquiring a firearm under federal law. 12 
 (c) If the department determines that the purchaser is prohibited by state or federal law 13 
from possessing, receiving, owning, or purchasing a firearm or is a person described in 14 
subdivision (a) of Section 27535, it shall immediately notify the dealer and the chief of the police 15 
department of the city or city and county in which the sale was made, or if the sale was made in a 16 
district in which there is no municipal police department, the sheriff of the county in which the 17 
sale was made, of that fact. 18 
 (d) If the department determines that the copies of the register submitted to it pursuant to 19 
subdivision (d) of Section 28210 contain any blank spaces or inaccurate, illegible, or incomplete 20 
information, preventing identification of the purchaser or the handgun or other firearm to be 21 
purchased, or if any fee required pursuant to Section 28225 is not submitted by the dealer in 22 
conjunction with submission of copies of the register, the department may notify the dealer of 23 
that fact. Upon notification by the department, the dealer shall submit corrected copies of the 24 
register to the department, or shall submit any fee required pursuant to Section 28225, or both, as 25 
appropriate and, if notification by the department is received by the dealer at any time prior to 26 
delivery of the firearm to be purchased, the dealer shall withhold delivery until the conclusion of 27 
the waiting period described in Sections 26815 and 27540. 28 
 (e) If the department determines that the information transmitted to it pursuant to Section 29 
28215 contains inaccurate or incomplete information preventing identification of the purchaser 30 
or the handgun or other firearm to be purchased, or if the fee required pursuant to Section 28225 31 
is not transmitted by the dealer in conjunction with transmission of the electronic or telephonic 32 
record, the department may notify the dealer of that fact. Upon notification by the department, 33 
the dealer shall transmit corrections to the record of electronic or telephonic transfer to the 34 
department, or shall transmit any fee required pursuant to Section 28225, or both, as appropriate, 35 
and if notification by the department is received by the dealer at any time prior to delivery of the 36 
firearm to be purchased, the dealer shall withhold delivery until the conclusion of the waiting 37 
period described in Sections 26815 and 27540. 38 
 (f) (1) (A) The department shall immediately notify the dealer to delay the transfer of the 39 
firearm to the purchaser if the records of the department, or the records available to the 40 
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department in the National Instant Criminal Background Check System, indicate one of the 41 
following: 42 
 (i) The purchaser has been taken into custody and placed in a facility for mental health 43 
treatment or evaluation and may be a person described in Section 8100 or 8103 of the Welfare 44 
and Institutions Code and the department is unable to ascertain whether the purchaser is a person 45 
who is prohibited from possessing, receiving, owning, or purchasing a firearm, pursuant to 46 
Section 8100 or 8103 of the Welfare and Institutions Code, prior to the conclusion of the waiting 47 
period described in Sections 26815 and 27540. 48 
 (ii) The purchaser has been arrested for, or charged with, a crime that would make him or 49 
her, if convicted, a person who is prohibited by state or federal law from possessing, receiving, 50 
owning, or purchasing a firearm, and the department is unable to ascertain whether the purchaser 51 
was convicted of that offense prior to the conclusion of the waiting period described in Sections 52 
26815 and 27540. 53 
 (iii) The purchaser may be a person described in subdivision (a) of Section 27535, and 54 
the department is unable to ascertain whether the purchaser, in fact, is a person described in 55 
subdivision (a) of Section 27535, prior to the conclusion of the waiting period described in 56 
Sections 26815 and 27540. 57 
 (B) The dealer shall provide the purchaser with information about the manner in which he 58 
or she may contact the department regarding the delay described in subparagraph (A). 59 
 (2) The department shall notify the purchaser by mail regarding the delay and explain the 60 
process by which the purchaser may obtain a copy of the criminal or mental health record the 61 
department has on file for the purchaser. Upon receipt of that criminal or mental health record, 62 
the purchaser shall report any inaccuracies or incompleteness to the department on an approved 63 
form. 64 
 (3) If the department ascertains the final disposition of the arrest or criminal charge, or 65 
the outcome of the mental health treatment or evaluation, or the purchaser’s eligibility to 66 
purchase a firearm, as described in paragraph (1), after the waiting period described in Sections 67 
26815 and 27540, but within 30 days of the dealer’s original submission of the purchaser 68 
information to the department pursuant to this section, the department shall do the following: 69 
 (A) If the purchaser is not a person described in subdivision (a) of Section 27535, and is 70 
not prohibited by state or federal law, including, but not limited to, Section 8100 or 8103 of the 71 
Welfare and Institutions Code, from possessing, receiving, owning, or purchasing a firearm, the 72 
department shall immediately notify the dealer of that fact and the dealer may then immediately 73 
transfer the firearm to the purchaser, upon the dealer’s recording on the register or record of 74 
electronic transfer the date that the firearm is transferred, the dealer signing the register or record 75 
of electronic transfer indicating delivery of the firearm to that purchaser, and the purchaser 76 
signing the register or record of electronic transfer acknowledging the receipt of the firearm on 77 
the date that the firearm is delivered to him or her. 78 
 (B) If the purchaser is a person described in subdivision (a) of Section 27535, or is 79 
prohibited by state or federal law, including, but not limited to, Section 8100 or 8103 of the 80 
Welfare and Institutions Code, from possessing, receiving, owning, or purchasing a firearm, the 81 
department shall immediately notify the dealer and the chief of the police department in the city 82 
or city and county in which the sale was made, or if the sale was made in a district in which there 83 
is no municipal police department, the sheriff of the county in which the sale was made, of that 84 
fact in compliance with subdivision (c) of Section 28220. 85 
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 (4) If the department is unable to ascertain the final disposition of the arrest or criminal 86 
charge, or the outcome of the mental health treatment or evaluation, or the purchaser’s eligibility 87 
to purchase a firearm, as described in paragraph (1), within 30 days of the dealer’s original 88 
submission of purchaser information to the department pursuant to this section, the department 89 
shall immediately notify the dealer and the dealer may then immediately transfer the firearm to 90 
the purchaser, upon the dealer’s recording on the register or record of electronic transfer the date 91 
that the firearm is transferred, the dealer signing the register or record of electronic transfer 92 
indicating delivery of the firearm to that purchaser, and the purchaser signing the register or 93 
record of electronic transfer acknowledging the receipt of the firearm on the date that the firearm 94 
is delivered to him or her. 95 
 (g) Commencing July 1, 2017, upon receipt of information demonstrating that a person is 96 
prohibited from possessing a firearm under federal or state law, the Department of Justice shall 97 
submit the name, date of birth, and physical description of the person to the National Instant 98 
Criminal Background Check System Index, Denied Persons Files. The information provided 99 
shall remain privileged and confidential, and shall not be disclosed, except to enforce federal or 100 
state firearms laws.  101 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
  
The Problem: Gun control is a contentious issue, but where there seems to be consensus is 
keeping guns out of the hands of criminals. Surprisingly, California is one of few states that does 
not require itself to participate in the National Instant Criminal Background Check System 
(NICS). In other words, only for an in-state database is the information required to be reported. 
By limiting itself “to the extent that funding is available” and “may participate,” California’s 
NICS statute is toothless and the information may not go to other states. 
  
The Solution: This resolution requires California’s Department of Justice to participate in the 
NICS system and report information of prohibited persons from possessing firearms to NICS so 
knowledge about prohibited Californians goes to all states and not just California. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 01-06-2016 
 
DIGEST 

Amends Penal Code section 136.2 to allow witnesses to domestic violence to be protected by a 
post-conviction restraining order. 

Domestic Violence: Extend Post-Conviction Restraining Order Protection to Witness 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 136.2 to allow witnesses to domestic violence to be 
protected by a post-conviction restraining order. This resolution should be approved in principle 
because it furthers a significant state interest in extending protection to minors and witnesses of 
violent crimes. 
 
CCBA sponsored previous legislation to amend Penal Code section 136.2, which was enacted 
into law in 2014 to extend protection to witnesses and minors during the pendency of the 
criminal action.  This resolution further extends this protection to witnesses and minors post-
conviction and, as such, is a logical extension of existing law. A domestic violence protection 
order is generally intended to protect the victim and the victim’s immediate family members 
from the abuser.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 136.2 to read as follows: 
 
§136.2  
 (a) (1) Upon a good cause belief that harm to, or intimidation or dissuasion of, a victim or 1 
witness has occurred or is reasonably likely to occur, a court with jurisdiction over a criminal 2 
matter may issue orders, including, but not limited to, the following: 3 
 (A) An order issued pursuant to Section 6320 of the Family Code. 4 
 (B) An order that a defendant shall not violate any provision of Section 136.1. 5 
 (C) An order that a person before the court other than a defendant, including, but not 6 
limited to, a subpoenaed witness or other person entering the courtroom of the court, shall not 7 
violate any provisions of Section 136.1. 8 
 (D) An order that a person described in this section shall have no communication 9 
whatsoever with a specified witness or a victim, except through an attorney under reasonable 10 
restrictions that the court may impose. 11 
 (E) An order calling for a hearing to determine if an order as described in subparagraphs 12 
(A) to (D), inclusive, should be issued. 13 
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 (F) (i) An order that a particular law enforcement agency within the jurisdiction of the 14 
court provide protection for a victim or a witness, or both, or for immediate family members of a 15 
victim or a witness who reside in the same household as the victim or witness or within 16 
reasonable proximity of the victim's or witness' household, as determined by the court. The order 17 
shall not be made without the consent of the law enforcement agency except for limited and 18 
specified periods of time and upon an express finding by the court of a clear and present danger 19 
of harm to the victim or witness or immediate family members of the victim or witness. 20 
 (ii) For purposes of this paragraph, “immediate family members” include the spouse, 21 
children, or parents of the victim or witness. 22 
 (G) (i) An order protecting a victim or witness of violent crime from all contact by the 23 
defendant, or contact, with the intent to annoy, harass, threaten, or commit acts of violence, by 24 
the defendant. The court or its designee shall transmit orders made under this paragraph to law 25 
enforcement personnel within one business day of the issuance, modification, extension, or 26 
termination of the order, pursuant to subdivision (a) of Section 6380 of the Family Code. It is the 27 
responsibility of the court to transmit the modification, extension, or termination orders made 28 
under this paragraph to the same agency that entered the original protective order into the 29 
Domestic Violence Restraining Order System. 30 
 (ii) (I) If a court does not issue an order pursuant to clause (i) in a case in which the 31 
defendant is charged with a crime involving domestic violence as defined in Section 13700 or in 32 
Section 6211 of the Family Code, the court on its own motion shall consider issuing a protective 33 
order upon a good cause belief that harm to, or intimidation or dissuasion of, a victim or witness 34 
has occurred or is reasonably likely to occur, that provides as follows: 35 
 (ia) The defendant shall not own, possess, purchase, receive, or attempt to purchase or 36 
receive, a firearm while the protective order is in effect. 37 
 (ib) The defendant shall relinquish any firearms that he or she owns or possesses pursuant 38 
to Section 527.9 of the Code of Civil Procedure. 39 
 (II) Every person who owns, possesses, purchases, or receives, or attempts to purchase or 40 
receive, a firearm while this protective order is in effect is punishable pursuant to Section 29825. 41 
 (iii) An order issued, modified, extended, or terminated by a court pursuant to this 42 
subparagraph shall be issued on forms adopted by the Judicial Council of California and that 43 
have been approved by the Department of Justice pursuant to subdivision (i) of Section 6380 of 44 
the Family Code. However, the fact that an order issued by a court pursuant to this section was 45 
not issued on forms adopted by the Judicial Council and approved by the Department of Justice 46 
shall not, in and of itself, make the order unenforceable. 47 
 (iv) A protective order issued under this subparagraph may require the defendant to be 48 
placed on electronic monitoring if the local government, with the concurrence of the county 49 
sheriff or the chief probation officer with jurisdiction, adopts a policy to authorize electronic 50 
monitoring of defendants and specifies the agency with jurisdiction for this purpose. If the court 51 
determines that the defendant has the ability to pay for the monitoring program, the court shall 52 
order the defendant to pay for the monitoring. If the court determines that the defendant does not 53 
have the ability to pay for the electronic monitoring, the court may order electronic monitoring to 54 
be paid for by the local government that adopted the policy to authorize electronic monitoring. 55 
The duration of electronic monitoring shall not exceed one year from the date the order is issued. 56 
At no time shall the electronic monitoring be in place if the protective order is not in place. 57 
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 (2) For purposes of this subdivision, a minor who was not a victim of, but who was 58 
physically present at the time of, an act of domestic violence, is a witness and is deemed to have 59 
suffered harm within the meaning of paragraph (1). 60 
 (b) A person violating an order made pursuant to subparagraphs (A) to (G), inclusive, of 61 
paragraph (1) of subdivision (a) may be punished for any substantive offense described in 62 
Section 136.1, or for a contempt of the court making the order. A finding of contempt shall not 63 
be a bar to prosecution for a violation of Section 136.1. However, a person so held in contempt 64 
shall be entitled to credit for punishment imposed therein against a sentence imposed upon 65 
conviction of an offense described in Section 136.1. A conviction or acquittal for a substantive 66 
offense under Section 136.1 shall be a bar to a subsequent punishment for contempt arising out 67 
of the same act. 68 
 (c) (1) (A) Notwithstanding subdivision (e), an emergency protective order issued 69 
pursuant to Chapter 2 (commencing with Section 6250) of Part 3 of Division 10 of the Family 70 
Code or Section 646.91 shall have precedence in enforcement over any other restraining or 71 
protective order, provided the emergency protective order meets all of the following 72 
requirements: 73 
 (i) The emergency protective order is issued to protect one or more individuals who are 74 
already protected persons under another restraining or protective order. 75 
 (ii) The emergency protective order restrains the individual who is the restrained person 76 
in the other restraining or protective order specified in clause (i). 77 
 (iii) The provisions of the emergency protective order are more restrictive in relation to 78 
the restrained person than are the provisions of the other restraining or protective order specified 79 
in clause (i). 80 
 (B) An emergency protective order that meets the requirements of subparagraph (A) shall 81 
have precedence in enforcement over the provisions of any other restraining or protective order 82 
only with respect to those provisions of the emergency protective order that are more restrictive 83 
in relation to the restrained person. 84 
 (2) Except as described in paragraph (1), a no-contact order, as described in Section 6320 85 
of the Family Code, shall have precedence in enforcement over any other restraining or 86 
protective order. 87 
 (d) (1) A person subject to a protective order issued under this section shall not own, 88 
possess, purchase, or receive, or attempt to purchase or receive, a firearm while the protective 89 
order is in 90 
effect. 91 
 (2) The court shall order a person subject to a protective order issued under this section to 92 
relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of the Code of 93 
Civil Procedure. 94 
 (3) A person who owns, possesses, purchases, or receives, or attempts to purchase or 95 
receive, a firearm while the protective order is in effect is punishable pursuant to Section 29825. 96 
 (e) (1) In all cases in which the defendant is charged with a crime involving domestic 97 
violence, as defined in Section 13700 or in Section 6211 of the Family Code, or a violation of 98 
Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to 99 
subdivision (c) of Section 290, the court shall consider issuing the above-described orders on its 100 
own motion. All interested parties shall receive a copy of those orders. In order to facilitate this, 101 
the court's records of all criminal cases involving domestic violence or a violation of Section 102 
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261, 261.5, or 262, or any crime that requires the defendant to register pursuant to subdivision (c) 103 
of Section 290, shall be marked to clearly alert the court to this issue. 104 
 (2) In those cases in which a complaint, information, or indictment charging a crime 105 
involving domestic violence, as defined in Section 13700 or in Section 6211 of the Family Code, 106 
or a violation of Section 261, 261.5, or 262, or any crime that requires the defendant to register 107 
pursuant to subdivision (c) of Section 290, has been issued, except as described in subdivision 108 
(c), a restraining order or protective order against the defendant issued by the criminal court in 109 
that case has precedence in enforcement over a civil court order against the defendant. 110 
 (3) Custody and visitation with respect to the defendant and his or her minor children 111 
may be ordered by a family or juvenile court consistent with the protocol established pursuant to 112 
subdivision (f), but if ordered after a criminal protective order has been issued pursuant to this 113 
section, the custody and visitation order shall make reference to, and, if there is not an 114 
emergency protective order that has precedence in enforcement pursuant to paragraph (1) of 115 
subdivision (c), or a no-contact order, as described in Section 6320 of the Family Code, 116 
acknowledge the precedence of enforcement of, an appropriate criminal protective order. On or 117 
before July 1, 2014, the Judicial Council shall modify the criminal and civil court forms 118 
consistent with this subdivision. 119 
 (f) On or before January 1, 2003, the Judicial Council shall promulgate a protocol, for 120 
adoption by each local court in substantially similar terms, to provide for the timely coordination 121 
of all orders against the same defendant and in favor of the same named victim or victims. The 122 
protocol shall include, but shall not be limited to, mechanisms for ensuring appropriate 123 
communication and information sharing between criminal, family, and juvenile courts 124 
concerning orders and cases that involve the same parties, and shall permit a family or juvenile 125 
court order to coexist with a criminal court protective order subject to the following conditions: 126 
 (1) An order that permits contact between the restrained person and his or her children 127 
shall provide for the safe exchange of the children and shall not contain language either printed 128 
or handwritten that violates a “no-contact order” issued by a criminal court. 129 
 (2) Safety of all parties shall be the courts' paramount concern. The family or juvenile 130 
court shall specify the time, day, place, and manner of transfer of the child, as provided in 131 
Section 3100 of the Family Code. 132 
 (g) On or before January 1, 2003, the Judicial Council shall modify the criminal and civil 133 
court protective order forms consistent with this section. 134 
 (h) (1) In any case in which a complaint, information, or indictment charging a crime 135 
involving domestic violence, as defined in Section 13700 or in Section 6211 of the Family Code, 136 
has been filed, the court may consider, in determining whether good cause exists to issue an 137 
order under subparagraph (A) of paragraph (1) of subdivision (a), the underlying nature of the 138 
offense charged, and the information provided to the court pursuant to Section 273.75. 139 
 (2) In any case in which a complaint, information, or indictment charging a violation of 140 
Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to 141 
subdivision (c) of Section 290, has been filed, the court may consider, in determining whether 142 
good cause exists to issue an order under paragraph (1) of subdivision (a), the underlying nature 143 
of the offense charged, the defendant's relationship to the victim, the likelihood of continuing 144 
harm to the victim, any current restraining order or protective order issued by any civil or 145 
criminal court involving the defendant, and the defendant's criminal history, including, but not 146 
limited to, prior convictions for a violation of Section 261, 261.5, or 262, a crime that requires 147 
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the defendant to register pursuant to subdivision (c) of Section 290, any other forms of violence, 148 
or any weapons offenses. 149 
 (i)(1) In all cases in which a criminal defendant has been convicted of a crime involving 150 
domestic violence as defined in Section 13700 or in Section 6211 of the Family Code, a violation 151 
of Section 261, 261.5, or 262, or any crime that requires the defendant to register pursuant to 152 
subdivision (c) of Section 290, the court, at the time of sentencing, shall consider issuing an 153 
order restraining the defendant from any contact with the victim or witness. A minor who was 154 
not a victim of, but who was physically present at the time of, an act of domestic violence, is a 155 
witness and is deemed to have suffered harm within the meaning of this subdivision. The order 156 
may be valid for up to 10 years, as determined by the court. This protective order may be issued 157 
by the court regardless of whether the defendant is sentenced to the state prison or a county jail 158 
or subject to mandatory supervision, or whether imposition of sentence is suspended and the 159 
defendant is placed on probation. It is the intent of the Legislature in enacting this subdivision 160 
that the duration of any restraining order issued by the court be based upon the seriousness of the 161 
facts before the court, the probability of future violations, and the safety of the victim and his or 162 
her immediate family. 163 
 (2) An order under this subdivision may include provisions for electronic monitoring if 164 
the local government, upon receiving the concurrence of the county sheriff or the chief probation 165 
officer with jurisdiction, adopts a policy authorizing electronic monitoring of defendants and 166 
specifies the agency with jurisdiction for this purpose. If the court determines that the defendant 167 
has the ability to pay for the monitoring program, the court shall order the defendant to pay for 168 
the monitoring. If the court determines that the defendant does not have the ability to pay for the 169 
electronic monitoring, the court may order the electronic monitoring to be paid for by the local 170 
government that adopted the policy authorizing electronic monitoring. The duration of the 171 
electronic monitoring shall not exceed one year from the date the order is issued. 172 
 (j) For purposes of this section, “local government” means the county that has jurisdiction 173 
over the protective order. 174 
  

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: Joseph A. Goldstein, Lisa Berger, Michael Fern, Vicky Barker, Jodi Taksar, 
Charles H. Goldstein, Jonathan A. Goldstein, Daryl Miller, Erin Noonan, Cathleen Yonahara 
 
STATEMENT OF REASONS 
 
The Problem: Under the statute’s current language, if a defendant is convicted of a crime 
involving domestic violence, the Court can only issue a post conviction restraining order 
restraining the convicted defendant from any contact with the “victim”.  Currently, the definition 
of the term “victim” in the post conviction context ignores witnesses, who are in most cases 
minors, and who may not have been the actual physical recipient of domestic violence [since the 
minors’ parent was the actual physical recipient]; but were still physically present at the time of 
the act(s) of domestic violence; witnessed the act(s) of domestic violence; and suffered actual 
harm as a result of witnessing the act(s) of domestic violence against his or her parent. Currently, 
a minor who is present during the act(s) of domestic violence can not be included in a post 
conviction protective order unless the minor was also physically abused or is likely to be abused, 
or if there is good cause to believe that the convicted defendant will attempt to punish the child 



01-06-2016 Page 6 of 6 
 

for testifying.  However, if the convicted defendant has not physically abused the minor in the 
past, or if the minor did not testify against the defendant (e.g., too young, too traumatized, 
testimony not needed), the minor who witnessed these acts is still in imminent physical danger, 
and the Court is powerless to issue a post conviction protective order covering this individual. 
A minor who is physically present during an act(s) of domestic violence suffers harm.  Although 
the harm may not be immediately visible, like the bruises and broken bones suffered by a victim 
of physical violence, it is no less real. Numerous studies show that child witnesses of domestic 
violence typically do worse in school than their peers, suffer more frequent health complaints, 
are more prone to anxiety, depression, and PTSD, are more frequently victims of rape and/or 
sexual misconduct, and suffer other ills.  These symptoms do not appear immediately, nor in all 
child witnesses.  But they are very real, and militate strongly in favor of changing the law to 
permit the inclusion of these children in post conviction protective orders.  
 
The Solution: Would add specific language to subdivision (i)(1) of Section 136.2 which would 
include witnesses within the coverage of post conviction domestic violence restraining orders; 
and would also amend the subdivision to state that a minor who was not a victim of, but who was 
physically present at the time of, an act of domestic violence, is a witness and is deemed to have 
suffered harm. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
  
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 
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RESOLUTION 01-07-2016 
 
DIGEST 
Criminal Law:  Unauthorized Video of Unidentified Victim 
Amends Penal Code section 647 to prohibit the taking or disclosure of video of unidentified, 
non-consenting individuals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 06-04-2009, which was approved in principle. 
 
Reasons: 
This resolution amends Penal Code section 647 to prohibit the taking or disclosure of video of 
unidentified, non-consenting individuals.  This resolution should be approved in principle 
because it remedies the inadvertent barrier to prosecution of hidden camera offenses created by 
the requirement of an identifiable victim. 
 
In response to threats to privacy involving hidden cameras in changing rooms and so-called “up-
skirt” and “down-blouse” photographs taken on, e.g., public transportation or escalators, nearly 
all 50 states now prohibit the use of a concealed camera to obtain unauthorized video or still 
images of another person’s body or undergarments.  Unlike the laws in most other states, 
California’s law against unauthorized video recording (subdivisions (j)(2) and (j)(3)(A)), 
includes an identifiable victim as an element of the offense.  This can make it difficult to 
prosecute the very conduct the statute was meant to address, because the nature of such images 
can make it difficult, if not impossible, to discern the identities of the victims.  By eliminating 
the requirement of an identifiable victim, this resolution effectively closes this loophole.   
 
If approved, however, the resolution might benefit from an amendment retaining the word 
“identifiable” in subdivision (j)(4)(A), which is aimed at so-called “revenge porn” --  the 
unauthorized distribution of sexual or nude photographs or video that were consensually taken, 
but with the understanding that they were to remain private.  Because the offense involves 
consensually-taken images and does not require any particular form of relationship between the 
parties, as amended by the resolution, this subdivision arguably would apply to publications 
protected by the First Amendment.  Thus, the limitation to identifiable victims in subdivision 
(j)(4)(A) could help to avoid a constitutional challenge.  Of the 30 states and the District of 
Columbia that currently have revenge porn laws, 19 require that the image be of an identifiable 
person, and many others require some form of intimate or cohabitation relationship between the 
parties.  Arizona’s revenge porn statute originally did not require an identifiable victim, but in 
response to an ACLU lawsuit alleging First Amendment overbreadth, the statute was amended to 
add such a requirement.  Because the nature of revenge porn involves victims who are 
“identifiable” as that term was construed in People v. Johnson (2015) 234 Cal.App.4th 1432 
(identifiable from the pictures or video, or from other sources of evidence), retaining the term 
“identifiable” in subdivision (j)(4)(A) should not create a problem with enforcement.  
 



01-07-2016 Page 2 of 6 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Penal Code section 647 to read as follows: 
 
§647 
 Except as provided in subdivision (l), every person who commits any of the following 1 
acts is guilty of disorderly conduct, a misdemeanor: 2 
 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in any 3 
public place or in any place open to the public or exposed to public view. 4 
 (b) Who solicits or who agrees to engage in or who engages in any act of prostitution. A 5 
person agrees to engage in an act of prostitution when, with specific intent to so engage, he or 6 
she manifests an acceptance of an offer or solicitation to so engage, regardless of whether the 7 
offer or solicitation was made by a person who also possessed the specific intent to engage in 8 
prostitution. No agreement to engage in an act of prostitution shall constitute a violation of this 9 
subdivision unless some act, in addition to the agreement, is done within this state in furtherance 10 
of the commission of an act of prostitution by the person agreeing to engage in that act. As used 11 
in this subdivision, "prostitution" includes any lewd act between persons for money or other 12 
consideration. 13 
 (c) Who accosts other persons in any public place or in any place open to the public for 14 
the purpose of begging or soliciting alms. 15 
 (d) Who loiters in or about any toilet open to the public for the purpose of engaging in or 16 
soliciting any lewd or lascivious or any unlawful act. 17 
 (e) Who lodges in any building, structure, vehicle, or place, whether public or private, 18 
without the permission of the owner or person entitled to the possession or in control of it. 19 
 (f) Who is found in any public place under the influence of intoxicating liquor, any drug, 20 
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled 21 
substance, or toluene, in a condition that he or she is unable to exercise care for his or her own 22 
safety or the safety of others, or by reason of his or her being under the influence of intoxicating 23 
liquor, any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 24 
drug, or toluene, interferes with or obstructs or prevents the free use of any street, sidewalk, or 25 
other public way. 26 
 (g) When a person has violated subdivision (f), a peace officer, if he or she is reasonably 27 
able to do so, shall place the person, or cause him or her to be placed, in civil protective custody. 28 
The person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and 29 
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may 30 
place a person in civil protective custody with that kind and degree of force which would be 31 
lawful were he or she effecting an arrest for a misdemeanor without a warrant. A person who has 32 
been placed in civil protective custody shall not thereafter be subject to any criminal prosecution 33 
or juvenile court proceeding based on the facts giving rise to this placement. This subdivision 34 
shall not apply to the following persons: 35 
 (1) Any person who is under the influence of any drug, or under the combined influence 36 
of intoxicating liquor and any drug. 37 
 (2) Any person who a peace officer has probable cause to believe has committed any 38 
felony, or who has committed any misdemeanor in addition to subdivision (f). 39 
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 (3) Any person who a peace officer in good faith believes will attempt escape or will be 40 
unreasonably difficult for medical personnel to control. 41 
 (h) Who loiters, prowls, or wanders upon the private property of another, at any time, 42 
without visible or lawful business with the owner or occupant. As used in this subdivision, 43 
"loiter" means to delay or linger without a lawful purpose for being on the property and for the 44 
purpose of committing a crime as opportunity may be discovered. 45 
 (i) Who, while loitering, prowling, or wandering upon the private property of another, at 46 
any time, peeks in the door or window of any inhabited building or structure, without visible or 47 
lawful business with the owner or occupant. 48 
 (j)(1) Any person who looks through a hole or opening, into, or otherwise views, by 49 
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, 50 
camera, motion picture camera, camcorder, or mobile phone, the interior of a bedroom, 51 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of any 52 
other area in which the occupant has a reasonable expectation of privacy, with the intent to 53 
invade the privacy of a person or persons inside. This subdivision shall not apply to those areas 54 
of a private business used to count currency or other negotiable instruments. 55 
 (2) Any person who uses a concealed camcorder, motion picture camera, or photographic 56 
camera of any type, to secretly videotape, film, photograph, or record by electronic means, 57 
another, identifiable person under or through the clothing being worn by that other person, for 58 
the purpose of viewing the body of, or the undergarments worn by, that other person, without the 59 
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust, 60 
passions, or sexual desires of that person and invade the privacy of that other person, under 61 
circumstances in which the other person has a reasonable expectation of privacy. 62 
 (3)(A) Any person who uses a concealed camcorder, motion picture camera, or 63 
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic 64 
means, another, identifiable person who may be in a state of full or partial undress, for the 65 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 66 
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing 67 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which 68 
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of 69 
that other person. 70 
 (B) Neither of the following is a defense to the crime specified in this paragraph: 71 
 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or 72 
business partner or associate of the victim, or an agent of any of these. 73 
 (ii) The victim was not in a state of full or partial undress. 74 
 (4)(A) Any person who intentionally distributes the image of the intimate body part or 75 
parts of another identifiable person, or an image of the person depicted engaged in an act of 76 
sexual intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by 77 
the person depicted or in which the person depicted participates, under circumstances in which 78 
the persons agree or understand that the image shall remain private, the person distributing the 79 
image knows or should know that distribution of the image will cause serious emotional distress, 80 
and the person depicted suffers that distress. 81 
 (B) A person intentionally distributes an image described in subparagraph (A) when he or 82 
she personally distributes the image, or arranges, specifically requests, or intentionally causes 83 
another person to distribute that image. 84 
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 (C) As used in this paragraph, "intimate body part" means any portion of the genitals, the 85 
anus and in the case of a female, also includes any portion of the breasts below the top of the 86 
areola, that is either uncovered or clearly visible through clothing. 87 
 (D) It shall not be a violation of this paragraph to distribute an image described in 88 
subparagraph (A) if any of the following applies: 89 
 (i) The distribution is made in the course of reporting an unlawful activity. 90 
 (ii) The distribution is made in compliance with a subpoena or other court order for use in 91 
a legal proceeding. 92 
 (iii) The distribution is made in the course of a lawful public proceeding. 93 
 (5) This subdivision shall not preclude punishment under any section of law providing for 94 
greater punishment. 95 
 (k) In any accusatory pleading charging a violation of subdivision (b), if the defendant 96 
has been once previously convicted of a violation of that subdivision, the previous conviction 97 
shall be charged in the accusatory pleading. If the previous conviction is found to be true by the 98 
jury, upon a jury trial, or by the court, upon a court trial, or is admitted by the defendant, the 99 
defendant shall be imprisoned in a county jail for a period of not less than 45 days and shall not 100 
be eligible for release upon completion of sentence, on probation, on parole, on work furlough or 101 
work release, or on any other basis until he or she has served a period of not less than 45 days in 102 
a county jail. In all cases in which probation is granted, the court shall require as a condition 103 
thereof that the person be confined in a county jail for at least 45 days. In no event does the court 104 
have the power to absolve a person who violates this subdivision from the obligation of spending 105 
at least 45 days in confinement in a county jail. 106 
 In any accusatory pleading charging a violation of subdivision (b), if the defendant has 107 
been previously convicted two or more times of a violation of that subdivision, each of these 108 
previous convictions shall be charged in the accusatory pleading. If two or more of these 109 
previous convictions are found to be true by the jury, upon a jury trial, or by the court, upon a 110 
court trial, or are admitted by the defendant, the defendant shall be imprisoned in a county jail 111 
for a period of not less than 90 days and shall not be eligible for release upon completion of 112 
sentence, on probation, on parole, on work furlough or work release, or on any other basis until 113 
he or she has served a period of not less than 90 days in a county jail. In all cases in which 114 
probation is granted, the court shall require as a condition thereof that the person be confined in a 115 
county jail for at least 90 days. In no event does the court have the power to absolve a person 116 
who violates this subdivision from the obligation of spending at least 90 days in confinement in a 117 
county jail. 118 
 In addition to any punishment prescribed by this section, a court may suspend, for not 119 
more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section 120 
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within 121 
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the court 122 
may order a person's privilege to operate a motor vehicle restricted, for not more than six 123 
months, to necessary travel to and from the person's place of employment or education. If driving 124 
a motor vehicle is necessary to perform the duties of the person's employment, the court may 125 
also allow the person to drive in that person's scope of employment. 126 
 (l)(1) A second or subsequent violation of subdivision (j) is punishable by imprisonment 127 
in a county jail not exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), 128 
or by both that fine and imprisonment. 129 
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 (2) If the victim of a violation of subdivision (j) was a minor at the time of the offense, 130 
the violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine 131 
not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment. 132 
 (m)(1) If a crime is committed in violation of subdivision (b) and the person who was 133 
solicited was a minor at the time of the offense, and if the defendant knew or should have known 134 
that the person who was solicited was a minor at the time of the offense, the violation is 135 
punishable by imprisonment in a county jail for not less than two days and not more than one 136 
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and 137 
imprisonment. 138 
 (2) The court may, in unusual cases, when the interests of justice are best served, reduce 139 
or eliminate the mandatory two days of imprisonment in a county jail required by this 140 
subdivision. If the court reduces or eliminates the mandatory two days' imprisonment, the court 141 
shall specify the reason on the record. 142 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers Association of Los Angeles 
 
STATEMENT OF REASONS 

 
The Problem: In California, a voyeur can surreptitiously record and distribute images and videos 
of the intimate body parts or sexual activities of another person without their knowledge or 
consent, if the person is not identifiable.  This loophole was highlighted in People v. Johnson 
(2015) 234 Cal.App.4th 1432, which held that an ‘identifiable person’ did not mean ‘identifiable 
as a human being,’ because this would render ‘identifiable’ surplusage: 
 
“We acknowledge that giving any meaning to ‘identifiable’ allows some offensive acts 
associated with ‘upskirt’ voyeurism to go unpunished. As noted above, the very nature of 
‘upskirt’ or ‘down blouse’ recordings is such that in many cases the victim may not be 
identifiable or recognizable from the recorded visual images, and there may be no other evidence 
of the crime. ... We stress that the Legislature has the prerogative to amend the statute if it 
intended section 647, subdivision (j)(2) to have either a broader or narrower scope.”  (Id. at 
1450-1452.) 
 
Until then, careful voyeurs who avoid detection can capture and distribute ‘upskirt’ images and 
videos without fear of subsequent prosecution, as intimate body parts are typically not features 
from which persons can be identified. 
 
The Solution: On federal property (18 U.S.C.S. § 1801), in the District of Columbia, and in 47 
states, voyeurism laws protect every person without qualification.  By striking the word 
“identifiable” from subdivision (j) this resolution closes the ‘upskirt’ voyeurism loophole and 
gives Californians the same right to privacy enjoyed in virtually every other jurisdiction.  A 
prosecution for invasion of privacy would still require proof that the recording was made or 
distributed without the subject’s knowledge or consent.  But such evidence could be based on the 
recorded content, the manner in which it was shot, and/or the defendant’s confession, without 
needing to show an ‘identifiable’ victim.  
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IMPACT STATEMENT 
The resolution does not affect any other law, statute or rule other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, (213) 537-4529, 
sclawyer@gmail.com. 
  
RESPONSIBLE FLOOR DELEGATE: Michael Fern 
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RESOLUTION 01-08-2016 
 
DIGEST 
Domestic Violence: Incident Reports 
Amends Family Code section 6228 to provide that domestic violence incident reports are equally 
available to the victim and any person identified as a suspect. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 6228 to provide that domestic violence incident 
reports are equally available to the victim and any person identified as a suspect. This resolution 
should be approved in principle because a person accused of domestic violence should have the 
same ability as the victim to obtain the information given the police. 
 
The law currently requires law enforcement to provide, free of charge, one copy of domestic 
violence incident report face sheets, incident reports, or both, to the victim of the incident. (Fam. 
Code, § 6228.) This resolution would change the word “victim,” wherever it appears in the 
statute, to “involved party,” and define the latter term to include “any person identified in the 
incident report face sheet as a suspect.” As the proponent notes, an alleged suspect may have just 
as much need to see the report to defend against a restraining order request as the victim does 
when filing for the order. 
 
The resolution as written does not provide for redaction of information that may endanger the 
victim, a witness or other persons, such as contact information for a woman who is in a shelter. 
An amendment to include such protection would improve the resolution. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 6228 to read as follows: 
 
§6228 
 (a)  State and local law enforcement agencies shall provide, without charging a fee, one 1 
copy of all domestic violence incident report face sheets, one copy of all domestic violence 2 
incident reports, or both, to an involved party as defined below a victim of domestic violence, or 3 
to his or her representative as defined in subdivision (g), upon request.  For purposes of this 4 
section, “domestic violence” has the definition given in Section 6211. 5 
    (b)  A copy of a domestic violence incident report face sheet shall be made available 6 
during regular business hours to an involved party a victim of domestic violence or his or her 7 
representative no later than 48 hours after being requested by the involved party victim or his or 8 
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her representative, unless the state or local law enforcement agency informs the involved party 9 
victim or his or her representative of the reasons why, for good cause, the domestic violence 10 
incident report face sheet is not available, in which case the domestic violence incident report 11 
face sheet shall be made available to the involved party victim or his or her representative no 12 
later than five working days after the request is made. 13 
    (c)  A copy of the domestic violence incident report shall be made available during 14 
regular business hours to an involved party a victim of domestic violence or his or her 15 
representative no later than five working days after being requested by an involved party a victim 16 
or his or her representative, unless the state or local law enforcement agency informs the 17 
involved party victim or his or her representative of the reasons why, for good cause, the 18 
domestic violence incident report is not available, in which case the domestic violence incident 19 
report shall be made available to the involved party victim or his or her representative no later 20 
than 10 working days after the request is made. 21 
  (d)  Any person requesting copies under this section shall present state or local law 22 
enforcement with his or her identification, such as a current, valid driver's license, a state-issued 23 
identification card, or a passport and, if the person is a representative of the involved party victim 24 
and the involved party victim is deceased, a certified copy of the death certificate or other 25 
satisfactory evidence of the death of an involved party the victim at the time a request is made. 26 
  (e)  This section shall apply to requests for face sheets or reports made within five years 27 
from the date of completion of the domestic violence incident report. 28 
  (f)  This section shall be known and may be cited as the Access to Domestic Violence 29 
Reports Act of 1999. 30 
 (g)  For purposes of this section, an “involved party” means either an alleged victim of 31 
domestic violence or any person identified in the incident report face sheet as a suspect. 32 
 (hg) (1) For purposes of this section, if the involved party victim is deceased, a 33 
“representative of the involved party victim” means any of the following: 34 
 (A) The surviving spouse. 35 
 (B) A surviving child of the decedent who has attained 18 years of age. 36 
 (C) A domestic partner, as defined in subdivision (a) of Section 297. 37 
 (D) A surviving parent of the decedent. 38 
 (E) A surviving adult relative. 39 
 (F) The personal representative of the involved party victim, as defined in Section 58 of 40 
the Probate Code, if one is appointed. 41 
 (G) The public administrator if one has been appointed. 42 
 (2) For purposes of this section, if the involved party victim is not deceased, a 43 
“representative of the involved party victim” means any of the following: 44 
 (A) A parent, guardian, or adult child of the involved party victim, or an adult sibling of 45 
an involved party a victim 12 years of age or older, who shall present to law enforcement 46 
identification pursuant to subparagraph (A) of paragraph (4), and if the involved party victim is 47 
12 years of age or older, a signed authorization by the involved party victim allowing that family 48 
member or guardian to act on the involved party victim's behalf. A guardian shall also present to 49 
law enforcement a copy of his or her letters of guardianship demonstrating that he or she is the 50 
appointed guardian of the involved party victim. 51 
 (B) An attorney for the involved party victim, who shall present to law enforcement 52 
identification pursuant to subparagraph (A) of paragraph (4) and written proof that he or she is 53 
the attorney for the involved party victim. 54 
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 (C) A conservator of the involved party victim who shall present to law enforcement 55 
identification pursuant to subparagraph (A) of paragraph (4) and a copy of his or her letters of 56 
conservatorship demonstrating that he or she is the appointed conservator of the involved party 57 
victim. 58 
 (3) A representative of the involved party victim does not include any person who has 59 
been convicted of murder in the first degree, as defined in Section 189 of the Penal Code, of the 60 
involved party victim, or any person identified in the incident report face sheet as a suspect. 61 
 (4) Domestic violence incident report face sheets may not be provided to a representative 62 
of the involved party victim unless both of the following conditions are met: 63 
 (A) The representative presents his or her identification, such as a current, valid driver's 64 
license, a state-issued identification card, or a passport. 65 
 (B) The representative presents one of the following: 66 
 (i) If the involved party victim is deceased, a certified copy of the death certificate or 67 
other satisfactory evidence of the death of the involved party victim at the time of the request. 68 
 (ii) If the involved party victim is alive, 12 years of age or older, and not the subject of a 69 
conservatorship, a written authorization signed by the involved party victim making him or her 70 
the involved party’s victim’s personal representative. 71 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  When a domestic incident or claim occurs, both the alleged victim and the alleged 
abuser may urgently need a copy of the related police report, one to use to seek a restraining 
order and the other to defend such a request.  All involved parties should have equal access to 
police reports. 
 
The Solution:  Amending Section 6228 ensures equal access to police reports for all parties 
involved. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION:  Family Code section 6228 was added 
by Stats.1999, c. 1022 (A.B.403), § 1, and amended by Stats.2002, c. 377 (S.B.1265), § 1; 
Stats.2010, c. 363 (A.B.1738), § 1; Stats.2011, c. 296 (A.B.1023), § 93.) 
 
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, 101 Mission Street, 
Suite 1640, San Francisco CA 94105, (415) 357-5050, MI@Sucherman-Insalaco.com 
 
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco 

https://a.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28IB3243AA025-C1493EB826D-6567C0D50D8%29&originatingDoc=N799C8D10F4AC11E0A412C3B91B6DDBBA&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.DocLink%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28ID14F2FE1DD-9F4F1D8E93F-16E120CDFC0%29&originatingDoc=N799C8D10F4AC11E0A412C3B91B6DDBBA&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.DocLink%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28IFDD17FE0CB-2811DF923A8-27A7A6063E6%29&originatingDoc=N799C8D10F4AC11E0A412C3B91B6DDBBA&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.DocLink%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID%28IAB03EF10E5-E811E0A5E7B-83DC38DD0B1%29&originatingDoc=N799C8D10F4AC11E0A412C3B91B6DDBBA&refType=SL&originationContext=document&transitionType=DocumentItem&contextData=%28sc.DocLink%29�
mailto:MI@Sucherman-Insalaco.com�
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RESOLUTION 01-09-2016 
 
DIGEST 
Incarceration: National Standards to Prevent, Detect and Respond to Prison Rape 
Adds Penal Code sections 2635.5, 2644, 2645, 2646, 2647 and 2648, and amends sections 
2635, 2636, 2637, 2638, 2639 and 2643 to require the adoption of policies and procedures 
implementing DOJ’s National Standards to Prevent, Detect, and Respond to Prison Rape. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 06-12-2014 and 08-03-2015, which were approved in principle. 
 
Reasons: 
This resolution adds Penal Code sections 2635.5, 2644, 2645, 2646, 2647 and 2648, and 
amends sections 2635, 2636, 2637, 2638, 2639 and 2643 to require the adoption of policies 
and procedures implementing DOJ’s National Standards to Prevent, Detect, and Respond to 
Prison Rape. This resolution should be disapproved, because California is already 
committed to becoming fully compliant with DOJ’s national standards, and penalizing 
facilities that do not meet arbitrary deadlines of full adoption and implementation is 
counterproductive. 
 
The Federal Prison Rape Elimination Act of 2003 (“PREA”) authorized the Attorney General to 
promulgate national standards to combat prison rape. (See 42 U.S.C. §§ 15606, 15607.)  In 2012, 
DOJ published a 268-page report setting forth national standards whose adoption was left up to 
each individual state.  (See 28 C.F.R. §§ 115.5-115.501.)  Full implementation of these 
guidelines requires 286 proofs of compliance across 43 different areas of administration. (See 
Leon County Jail Receives PREA Certification (Mar. 28, 2016) Leon County Sheriff's Office.)  A 
state’s DOJ grant money for prisons is reduced by five percent, unless the standards are (1) fully 
implemented, or (2)  working towards being fully implemented with a funding commitment of at 
least five percent of the DOJ grant money.  (See 42 U.S.C. § 15607.) 
 
California is among 40 jurisdictions working towards full compliance and has certified the 
commitment of requisite resources to do so.  There is no evidence that California is not moving 
forward in a timely manner, “[u]nderstanding that the standards could take a number of years to 
fully implement.”  (See Department of Justice Announces 50 States and Territories Have 
Committed to Ending Prison Rape (June 11, 2015) Department of Justice.)  Currently, only ten 
states have reached full compliance, up from four the previous fiscal year.  (Id.)   
 
This resolution also imposes financial penalties on local, municipal and private jail facilities for 
failing to meet inconsistent deadlines for full adoption and implementation of national standards 
(in some cases 2016/2017, in other cases 2017/2018).  Unlike 42 U.S.C. § 15607, no exemption 
is made for facilities that are making progress towards full adoption and implementation.  Such 
penalties increase operating costs and reduce available funds that could go towards the eventual 
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implementation of these standards.  Previously, Senate Bill 716 (2013-2014 Reg. Sess.), on 
which this resolution is modeled, died in the Assembly due to cost concerns. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code sections 2635.5, 2644, 2645, 2646, 2647, and 2648, and to amend 
Penal Code sections 2635, 2636, 2637, 2638, 2639, 2643 to read as follows: 
 
§2635 

The Department of Corrections and Rehabilitation shall review informational handbooks 1 
regarding sexual abuse in detention published by outside organizations. Upon approving the 2 
content thereof, handbooks provided by one or more outside organizations shall be made 3 
available to inmates and wards.   4 

The Department of Correction and Rehabilitation, each local corrections agency; each 5 
city, county, city and county, and regional juvenile justice agency; each city, county, city and 6 
county, and regional police lockup; and each private confinement company shall create a safe 7 
environment free from sexual abuse for inmates or arrestees, including those inmates or arrestees 8 
subject to a United States Immigration and Customs Enforcement hold, by adopting policies and 9 
procedures implementing the United States Department of Justice’s National Standards to 10 
Prevent, Detect, and Respond to Prison Rape.  11 

 12 
§2635.5 13 
 For purposes of this article, the following definitions shall apply: 14 
 (a) “Board” shall mean the Board of State and Community Corrections. 15 
 (b) “Detainee” means a person confined in a facility under government authority, 16 
including arrestees, pretrial and post conviction inmates, prisoners, minors in the juvenile justice 17 
system, and federal detainees held in any city, county, city and county, regional, or private 18 
facility.  19 
 (c) “Full implementation” means that every facility of an agency, department, or 20 
company shall be compliant with all material requirements of the policies and procedures 21 
produced pursuant to this article. Full compliance may be achieved with de minimus violations 22 
or discrete and temporary violations during otherwise sustained periods of compliance.  23 
 (d) “Jail” means a confinement facility of a city, county, city and county, or regional law 24 
enforcement agency that has, as its primary use, the detention of persons pending adjudication of 25 
criminal charges, persons committed to confinement for a misdemeanor or pursuant to 26 
subdivision (h) of §1170, persons adjudicated guilty who are awaiting transfer to a state prison, 27 
or person held under the authority of the federal government. 28 
 (e) “Juvenile justice agency” means a city, county, city and county, or regional 29 
government entity that confines juveniles pursuant to the juvenile justice system, the criminal 30 
justice system, or under the authority of the federal government.  31 
 (f) “Lockup” means a facility belonging to a state, county, or local law enforcement 32 
agency for the temporary confinement of individuals who have recently been arrested, detained, 33 
or are being transferred to or from a court, jail, prison, or other agency.  34 
 (g) “Private confinement company” means a for-profit or non-profit company operating 35 
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in the state that detains individuals, or that manages a facility that detains individuals, on behalf 36 
of a federal, city, county, or regional government. 37 

 38 
§2636 39 
 For purposes of this section, all references to classification of wards shall take effect 40 
upon the adoption of a classification system for wards developed by the Department of 41 
Corrections and Rehabilitation in compliance with Farrell v. Allen, Alameda County Superior 42 
Court Case No. RG 03079344. 43 
 The following practices shall be instituted to prevent sexual violence and promote inmate 44 
and ward safety in the Department of Corrections and Rehabilitation: 45 
 (a) The Department of Corrections and Rehabilitation inmate classification and housing 46 
assignment procedures shall take into account risk factors that can lead to inmates and wards 47 
becoming the target of sexual victimization or of being sexually aggressive toward others. 48 
Relevant consideration include: 49 
 (1) Age of the inmate or ward. 50 
 (2) Whether the offender is a violent or nonviolent offender. 51 
 (3) Whether the inmate or ward served a prior term of commitment. 52 
 (4) Whether the inmate of ward has a history of mental illness. 53 
 (5) The Department of Corrections and Rehabilitation shall ensure that staff members 54 
intervene when an inmate or ward appears to be the target of sexual harassment or intimidation. 55 
 The Department of Correction and Rehabilitation and each jail facility shall adopt and 56 
implement policies and procedures consistent with the requirements of §§ 115.5 to 115.86, 57 
inclusive of Title 28 of the Code of Federal Regulations for all facilities that house adult inmates, 58 
including pretrial inmates and federal detainees. Adoption of these policies or procedures shall 59 
take place no later than July 1, 2016. Full implementation of the policies or procedures shall be 60 
completed no later than July 1, 2017.  61 
 62 
§2637 63 
 The Department of Corrections and Rehabilitation shall ensure that its protocols for 64 
responding to sexual abuse include all of the following: 65 
 (a) The safety of an inmate or ward who alleges that he or she has been victim of sexual 66 
abuse shall immediately and discreetly be ensured. Staff shall provide the safest possible housing 67 
options to inmates and wards who have experienced repeated abuse. Housing options may 68 
include discrete institution transfers.  69 
 (b) Inmates and wards who file complaints of sexual abuse shall not be punished, either 70 
directly or indirectly, for doing so. If a person is segregated for his or her own protection, 71 
segregation must be non-disciplinary. 72 
 (c) Any person who knowingly or willfully submits inaccurate or untruthful information 73 
in regards to sexual abuse is punishable pursuant to department regulations 74 
 (d) Under no circumstances is it appropriate to suggest that an inmate should fight to 75 
avoid sexual violence or to suggest that the reported sexual abuse is not significant enough to be 76 
addressed by staff. 77 
 (e) Staff shall not discriminate in their response to inmates and wards who are gay, 78 
bisexual, or transgender who experience sexual aggression, or report that they have experienced 79 
sexual abuse.  80 
 (f) Retaliation against an inmate or ward for making an allegation of sexual abuse shall 81 
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be strictly prohibited. 82 
 Each lockup shall adopt and implement policies or procedures consistent with the 83 
requirements of § 115.5, 115.6, and 115.111 to 115.186, inclusive, of Title 28 of the Code of 84 
Federal Regulations. Adoption of these policies or procedures shall take place no later than July 85 
1, 2017. Full implementation of the policies or procedures shall be completed no later than July 86 
1, 2018.  87 
 88 
§2638 89 
 Thoughtful, confidential standards of physical and mental health care shall be 90 
implemented to reduce the impact of sexual abuse on inmates and wards in the Department of 91 
Corrections and Rehabilitation that include all of the following: 92 
 (a) Victims shall receive appropriate acute trauma care for rape victims, including, but 93 
not limited to, treatment of injuries, HIV/AIDS prophylactic measures, and, later, testing for 94 
sexually transmitted diseases. 95 
 (b) Health practitioners who conduct or encounter an inmate or ward suffering from 96 
problems that might indicate sexual abuse, such as trauma, sexually transmissible diseases, 97 
pregnancy, or chronic pain symptoms, shall as whether the patient has experienced sexual abuse.  98 
 (c) Practitioners should strive to ask frank, straightforward questions about sexual 99 
incidents without shaming inmates or displaying embarrassment about the subject matter.  100 
 (d) Confidential mental health counseling intended to help the victim to cope with the 101 
aftermath of abuse shall be offered to those who report sexual abuse. Victims shall be monitored 102 
for suicidal impulses, posttraumatic stress disorder, depression, and other mental health 103 
consequences. 104 
 (e) Any adult inmate in mental health counseling for any reason shall be entitled to speak 105 
confidentially about sexually abuse.  106 
 A state, county, and local juvenile justice agency shall adopt and implement policies or 107 
procedures consistent with the requirements of §§ 115.5, 115.6, and 115.311 to 115.386, 108 
inclusive, of Title 28 of the Code of Federal Regulations. Adoption of these policies or 109 
procedures shall take place no later than July 1, 2016. Full implementation of the policies or 110 
procedures shall be completed no later than July 1,2017.  111 
 112 
§2639 113 
 The Department of Corrections and Rehabilitation shall ensure that the following 114 
procedures are performed in the investigation and prosecution of sexual abuse incidents: 115 
 (a) The provision of safe housing options, medical care, and the like shall not be 116 
contingent upon the victim’s willingness to press charges. 117 
 (b) Investigations into allegations of sexual abuse shall include, when deemed appropriate 118 
by the investigating agency, the use of forensic rape kits, questioning of suspects and witnesses, 119 
and gathering of other relevant evidence.  120 
 (c) Physical and testimonial evidence shall be carefully preserved for use in any future 121 
proceedings.  122 
 (d) Staff attitudes that inmates and wards cannot provide reliable information shall be 123 
discouraged.  124 
 (e) If an investigation confirms that any employee has sexually abused an inmate or ward, 125 
that employee shall be terminated. Administrators shall report criminal sexual abuse by staff to 126 
law enforcement authorities. 127 
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 (f) Consensual sodomy and oral copulation among inmates is prohibited by subdivision 128 
(e) of §286 and subdivision (e) of Section 288(a), respectively. Without repealing those 129 
provisions, the increased scrutiny provided by this article shall apply only to nonconsensual 130 
sexual contact among inmates and custodial sexual misconduct. 131 
 (a) Private confinement  companies shall adopt and implement the relevant policies or 132 
procedures from §2636, 2637, or 2638. Adoption of these policies or procedures shall take place 133 
no later than July 1, 2018. 134 
 (b) A private confinement company with a facility that only houses detainees under 135 
contract with the United States Department of Homeland Security is exempt from the 136 
requirements of subdivision (a). 137 
 138 
§2643 139 
 The provisions of this act are severable. If any provision of this act or its application is 140 
held invalid, that invalidity shall not affect other provisions or application that can be given 141 
effect without the invalid provision or application.  142 
 (a) On or before July 1, 2017, the agency, department, or company shall certify in writing 143 
to the board that it has adopted policies or procedures as mandated by §§ 2636, 2637, 2638, or 144 
2639 and shall transmit its policies and procedures electronically to the board.  145 
 (b) The board shall, in a timely manner, make the policies and procedures of each agency, 146 
department, and company available to the public on an Internet web site. 147 
 (c) The board shall provide a means for an interested member of the public to raise 148 
substantial and specific concerns about the material insufficiency of the published policies or 149 
procedures of any agency, department, or company. upon receipt of these concerns from a 150 
member of the public, the board shall have 90 days to review the relevant policies or procedures. 151 
Any concerns by the public shall be raised with the board before July 2, 2017. 152 
 (d) On its own or in response to concerns raised by a member of the public, the board 153 
shall notify the agency, department, or company whose policies or procedures do not meet the 154 
requirements of § 2636, 2637, 2638, or 2639 that it intends to reject the certification. This notice 155 
shall be in writing and shall include a specific recommendation for the manner in which the 156 
agency, department, or company may modify its policies or procedures to correct the 157 
deficiencies. An agency, department, or company receiving this notification shall have 180 days 158 
from the receipt of the written notice to adequately modify the policies and procedures. If, after 159 
the 180-day period, the board finds that the policies and procedures are still inadequate, the 160 
board shall reject certification.  161 
 162 
§2644 163 
 (a) Audits of facilities governed by this article shall be conducted on a three-year cycle. 164 
Beginning July 1, 2017, each agency, department, or company shall ensure that each facility 165 
operated by the agency, department, or company is audited at least once every three years. Any 166 
agency, department, or company with three or more facilities shall ensure that approximately 167 
one-third of its facilities are audited each year of an audit cycle.  168 
 (b) An audit conducted in compliance with §§ 115.401 to 115.405, inclusive, of Title 28 169 
of the Code of Federal Regulations shall suffice for the purposes of this section. For private 170 
confinement companies with facilities that only house detainees under contract with the United 171 
States Department of Homeland Security, an audit conducted under §§115.401 to 115.405, 172 
inclusive, of Title 6 of the Code of federal Regulations shall suffice for the purposes of this 173 
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section.  174 
 (c) The board shall publish audit procedures consistent with the requirements of §§ 175 
115.401 to 115.405, inclusive, of Title 28 of the Code of Federal Regulations that will govern all 176 
audits required by subdivision (a). The board shall separately publish audit procedures consistent 177 
with §§ 115.401 to 115.405, inclusive, of Title 6 of the Code of Federal Regulations for private 178 
confinement companies with facilities that only house detainees under contract with the United 179 
States Department of Homeland Security.  180 
 (d) The board shall also certify auditors, including, but not limited to, auditors who work 181 
directly with the board, and maintain a publicly available list of California-certified auditors. At 182 
its discretion, the board may rely on an auditor’s certification by the United States Department of 183 
Justice as evidence that the auditor is qualified to perform audits under this section. For private 184 
confinement companies with facilities that only house detainees under contract with the United 185 
States Department of Homeland Security, the board may rely on an auditor’s certification by the 186 
United States Department of Homeland Security as evidence that the auditor is qualified to 187 
perform audits under this section.  188 
 (e) The board shall produce a standard audit report format or identify an existing audit 189 
report format prior to July 1, 2017. An auditor shall within 60 days of an audit or the completion 190 
of a corrective action plan, complete written audit report for each facility audited using the 191 
standard report format. The auditor will forward the report to the board, which shall make the 192 
reports available to the public on an Internet web site.  193 
 (f) Acting on its own or in response to substantial and specific concerns from an 194 
individual, the board may recommend or require an agency, department, or company to undergo 195 
an expedited audit for one or more of its facilities. The board may only require an expedited 196 
audit when it has sufficient reason to believe that a pattern and practice of sexual abuse is 197 
occurring within a facility. An agency, department, or company shall be provided with a 198 
reasonable opportunity to respond to evidence before an expedited audit can be required. The 199 
board shall identify a public means by which the board can receive an individual’s report of 200 
substantial and specific concerns about a facility.  201 
 202 
§2645 203 
 (a) The agency, department, or company shall collect accurate, uniform data for every 204 
allegation of sexual abuse using a standardized instrument and set of definitions.  205 
 (b) The agency, department, or company shall aggregate the incident-based sexual abuse 206 
data at least annually. 207 
 (c) The agency, department, or company shall annually review data collected and 208 
aggregated pursuant to subdivisions (a) and (b) in order to assess and improve the effectiveness 209 
of its sexual abuse prevention, detection, and response policies, practices, and training.  210 
 (d) The agency, department, or company shall make all aggregated sexual abuse data 211 
readily available to the public at least annually through its Internet web site or other publicly 212 
accessible means. 213 
 (e) Before making aggregated sexual abuse data publicly available, the agency, 214 
department, or company shall remove all personal identifiers. 215 
 (f) The agency, department, or company shall maintain sexual abuse data collected 216 
pursuant to subdivision (a) for at least 10 years after the date of its initial collection, unless 217 
federal, state, or local law requires otherwise.  218 
 219 
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§2646 220 
 (a) An agency or department with an existing contract or agreement with a facility 221 
defined in subdivision (c) shall probatively modify its contract or agreement to incorporate the 222 
policies or procedures it adopts pursuant to §§ 2636, 2637, 2638, or 2639. This modification 223 
shall be completed prior to the submission of the certificates required by §2643. If an agency or 224 
department is involved in good faith negotiations to modify a contract or agreement on the date 225 
the certification is required to be submitted to the board, the agency or department may still 226 
submit its certification along with a request for 60 additional days to complete the modification. 227 
At the end of those 60 days, the agency or department shall submit a supplemental certification 228 
documenting the successful modification of the contract or agreement or withdraw its 229 
certification.  230 
 (b) An agency or department that seeks to enter into a new contract or agreement with a 231 
facility defined in subdivision (c) after July 1, 2017 shall incorporate the policies and procedures 232 
it adopts pursuant to §2636, 2637, 2638, or 2639 into that contract or agreement.  233 
 (c) For purposes of this agreement “facility” means a city, county, city and county, or 234 
regional agency or department that confines individuals in a public or private facility not covered 235 
by §2636, 2637, 2638, or 2639. These facilities shall include, but are not limited to, mental 236 
health facilities and out-of-state private confinement companies. 237 
 238 
§2647 239 
 (a) A city, county, city and county, or regional agency or department that fails to provide 240 
the certification required by §2643, has its certification rejected by the board, fails to have its 241 
facility or facilities audited in a timely manner as required by §2644, or has one or more facilities 242 
fail an audit after being given an opportunity to correct any deficiencies will have subsequent 243 
board-administered grant renewals or awards reduced by 25 percent in the first year of 244 
noncompliance and by 50 percent in the second year of noncompliance. An agency or 245 
department that enters into a third year of noncompliance will be ineligible for any boar-246 
administered grant renewals or awards until compliance is achieved. An agency or department 247 
may show compliance by providing a valid certification or by completing a successful audit of a 248 
facility that is delinquent for or has failed an audit.  249 
 (b) A private confinement company that fails to provide the certification required by 250 
§2643, has its certification rejected by the board, fails to have its facility or facilities audited in a 251 
timely manner as required by §2644, or has one or more facilities fail an audit after being given 252 
an opportunity to correct any deficiencies will be assessed a five-hundred-dollar ($500) penalty 253 
on the first day the certification or audit is due or a failed audit is reported to the board. The 254 
private confinement company will be assessed an additional one-thousand-dollar ($1,000) 255 
penalty every seven days thereafter until it provides a valid certification or completes successful 256 
audits of any facilities that are delinquent for or have failed an audit. This penalty shall be 257 
assessed and collected by the board.  258 
 259 
§2648 260 
 The provisions of this article are severable. If any provision of this article or its 261 
application is held invalid, that invalidity shall not affect other provisions or applications that can 262 
be given effect without the invalid provision or application. 263 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bay Area Lawyers For Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem: Sexual violence is a rampant problem across all correctional settings in California 
causing extreme psychological trauma and undue punishment beyond that of a person’s 
incarceration. LGBT inmates are particularly vulnerable to sexual violence. Although the federal 
Prison Rape Elimination Act (PREA) standards apply to state and local facilities, existing 
California law does not track federal requirements.  
 
The Solution: The resolution would require prisons, jails, juvenile halls, and other custodial 
facilities, including private confinement companies, to adopt federal policies and procedures 
under PREA and its implementing regulations to create a safe environment free from sexual 
abuse for inmates or arrestees, including those inmates or arrestees subject to a U.S. Immigration 
and Customs enforcement hold. It would also implement oversight procedures for regular audits, 
data collection, reporting, and penalties for noncompliance.  
 
This resolution would put all correctional facilities in California in line with many of the 
carefully considered federal guidelines under the PREA to protect prisoners from sexual violence 
both by guards and other prisoners. In doing so, the resolution would establish a number of 
important protections set forth in federal regulations to keep people from finding themselves 
from facing further punitive measures - including confinement in administrative segregation - for 
their own protection. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION  
This resolution tracks the language of SB 716, the proposed Sexual Abuse in Detention 
Elimination Act, introduced by Senator Ricardo Lara in 2013 (as amended May 28, 2013). 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Wolchansky, 2370 Market Street, 
Suite 180, San Francisco, CA 94114, voice: 415-640-0633, email: 
Michael@Wolchanskylaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky 
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RESOLUTION 01-10-2016 
 
DIGEST 
Civil Rights: Recording Police Action 
Adds Civil Code section 52.8 to provide a specific statutory right of action against any person 
who interferes with the audio or visual recording of police action or a crime scene. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 12-01-2012, which was approved in principle. 
 
Reasons: 
This resolution adds Civil Code section 52.8 to provide a specific statutory right of action against 
any person who interferes with the audio or visual recording of police action or a crime scene. 
This resolution should be disapproved because it is unnecessary, vague and overly broad. 
 
Recent events have shown the value of citizen recordings of police conduct, and last year 
California—acting on Resolution 12-01-2012—amended Penal Code sections 69 and 148 to 
expressly exclude photographing or recording an officer as criminal interference. This resolution 
goes further, providing a right of action for denial or interference with recording a “Police 
Action” or “Crime Scene.” The recorder would be entitled to actual damages; additional 
damages up to triple actual damages, but no less than $1,000; and reasonable attorney fees. 
 
State and federal courts have found First Amendment protection for photographing or recording 
officers performing their duties. (Fordyce v. City of Seattle (9th Cir. 1995) 55 F.3d 46, 439; Glik 
v. Cunniffe (1st Cir. 2001) 655 F.3d 78, 82; see also Tichinin v. City of Morgan Hill (2009) 177 
Cal.App.4th 1049, 1074-1081.) There is no reason to provide a special cause of action for audio 
or video recording police activity that is not available for other forms of First Amendment 
activity such as photographing police activity. Nor does the proponent provide a rationale for 
what is tantamount to punitive damages in every case. 
 
The definition of “Police Action” is vague, including “customary law enforcement activities.” 
“Crime Scene” is overly broad, lacking an exception for private property. This creates a cause of 
action against anyone who refuses entry to their home if “Police Action” is occurring inside. The 
only limitation on liability is where there is clear and convincing evidence that the recording 
“actually interferes” with the “Police Action.” The resolution thus gives rise to an anomaly with 
42 U.S.C. section 1983 liability. In a situation where the recorder repeatedly refuses to move 
away from a crime scene, an officer could lawfully arrest her based on a reasonable belief she is 
interfering. (E.g., In re Muhammed C. (2002) 95 Cal.App.4th 1325, 1330.) But he would remain 
liable under this resolution unless proof of interference was “clear, explicit, and unequivocal and 
leaves no substantial doubt.” (People v. Yovanov (1999) 69 Cal.App.4th 392, 402.)  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Civil Code section 52.8 to read as follows: 
 
§52.8 1 

(a) Definitions 2 
 (1) A Police Action includes, but is not limited to, any situation in which a law 3 
enforcement officer is engaged or attempting to engage in questioning, citing, detaining or 4 
arresting another person, or otherwise engaged in customary law enforcement activities. 5 
 (2) A Crime Scene is a physical area designated by one or more law enforcement officers 6 
where evidence regarding a crime is being preserved, collected, photographed or examined. 7 
 (b) All persons shall have the right to visually or sound record a Police Action or Crime 8 
Scene, unless by clear and convincing evidence doing so actually interferes with the conduct of a 9 
Police Action or the preservation of a Crime Scene.  The act of visually or sound recording a 10 
Police Action or Crime Scene by itself shall not constitute interference. 11 
 (c) Any person or persons who denies or interferes with the right to visually or sound 12 
record a Police Action or Crime Scene is liable for each offense for the actual damages and any 13 
amount as may be determined by a jury or a court sitting without a jury up to a maximum of 14 
three times the amount of actual damages, but in no case less than $1,000, and reasonable 15 
attorney’s fees, as may be determined by the court, suffered by the person denied the right 16 
guaranteed by subsection (b) above. 17 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Recent events involving cell phone visual or audio recording of the use of force 
by law enforcement officers have demonstrated the importance of this relatively new technology 
in providing reliable evidence of the actions of the law enforcement officers. In the past such 
evidence often has been obscured by the officers’ own account of what happened, by the 
inability of the deceased victim of the officers’ use of force to testify; or “he said-she said 
conflicting versions of the activity.  Furthermore, incidences have been reported in the media 
where law enforcement officers demanded that witnesses stop recording, confiscated the 
recording device, and/or even detained or arrested the person making the recording.  For 
example, in the case of the fatal shooting of Walter Scott in North Charleston, South Carolina, 
the police confiscated the cell phone of Mr. Scott’s brother who was photographing his brother’s 
body. Indeed, in 2015 it was necessary for the Legislature to enact and Governor Brown to sign 
Senate Bill 411 making it clear that it is not a crime to record police activity. 
 
The Solution: The ability to record police activity may turn out to be the greatest bulwark that 
exists against the use of excessive force by law enforcement officers; which by all accounts 
appears to be commonplace, especially in minority communities, and to generally go unpunished 
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for lack of independent evidence.  Therefore, photographing or recording police activity should 
be a protected civil right. 
  
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 582 Market Street, Suite 
1015, San Francisco, California 94105, Telephone: 415-444-6684 (o); 510-910-1392 (m) 
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
 
 

COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
DISAPPROVE:  This resolution seeks to create a new cause of action based upon a violation of a 
civil right when an individual denies or interferes with the right to record a Police Action or 
Crime Scene. While the concept behind the resolution is laudable, several concerns arise. In most 
cases, it is law enforcement personnel who interfere with the citizen’s right to record the actions 
of fellow law enforcement officers. This notion is inherently recognized by Penal Code section 
148(g). A citizen who is in a lawful place has always had the right to record law enforcement 
engaged in their duties particularly in public. Subdivision (g) did not create such a right but 
merely underscored it. Where the officer has in fact, wrongly arrested or detained an individual 
and thus interfered with the recording citizen, it appears that appropriate civil causes of action 
already exist. Obviously, if an officer were to unlawfully arrest/detain the citizen bystander for 
obstruction, a cause of action would lie for false arrest and/or false imprisonment.  If the officer 
were to seize the recording device of the citizen bystander, an action for an unlawful taking 
could be filed. Similar causes of action would lie for private individuals who engaged in similar 
forms of interference. Moreover, when the interference is done by law enforcement, Civil Code 
sections 52.1 and 52.3 appear applicable. 
 
Assuming arguendo, that a new civil rights cause of action is necessary as suggested by this 
resolution, the additional language of “no governmental authority, or agent of a governmental 
authority, or person acting on behalf of a governmental authority” should be added to 
subdivision (c) of the proposed statute so that the complainant could not only sue the individual 
officer but also the department that employs the officer and the municipality.    
 

mailto:jhansenlaw101@gmail.com�
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RESOLUTION 01-11-2016 
 
DIGEST 
Penal Code: Ban on Police Use of Chokeholds 
Amends Penal Code section 422.6 to ban chokeholds unless an officer is justifiably 
threatened. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 08-10-2015, which was withdrawn. 
 
Reasons: 
This resolution amends Penal Code section 422.6 to ban chokeholds unless an officer is 
justifiably threatened.  This resolution should be disapproved because it does not solve 
the problem it seeks to address, and could deter officers from properly using less-than-
lethal force to subdue violent suspects. 
 
This resolution does not actually ban the use of chokeholds, or carotid restraint holds.  
Instead it allows chokeholds when an officer (1) has to overcome actual resistance, (2) is 
justifiably threatened, or (3) is justified in believing the public is threatened.   
 
With these standards, an officer could use a chokehold any time a person is resisting 
arrest.  Therefore, so long as the use of that chokehold is considered “reasonable force” 
for the situation, as defined by Penal Code section 835a, this resolution does not change 
current law.   
 
Further, there are no definitions as to what “justifiably threatened” or “justified in 
believing” mean.  Neither of those terms appear in Penal Code sections 835a, 196, or the 
current version of section 422.6.  Presumably this resolution intends for a “justifiable” 
standard to be different from the existing “reasonableness” standard.  However, adding a 
different undefined standard will only create uncertainty over whether an officer’s 
conduct was “justified” instead of “reasonable.”   
 
Additionally, an officer’s ability to use a chokehold when justified in “believing” that the 
public is threatened will require an evaluation of an officer’s subjective beliefs, rather 
than an objective, “reasonable person” standard.  This would create an inconsistency with 
the standard confirmed by the United States Supreme Court in Graham v. Connor (1989) 
490 U.S. 386, 397, which is that an officer’s conduct be “objectively reasonable.” 
 
Moreover, this resolution could deter officers from using properly performed chokeholds 
(which are less likely to be lethal than guns), when confronted with a violent suspect.  If 
an officer is afraid of performing a non-lethal restraint because of potential 
imprisonment, both the officer and innocent bystanders could be injured by an 
unrestrained violent suspect. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 422.6 to read as follows: 
 
§422.6 
 (a) No person, whether or not acting under color of law, shall by force or threat of 1 
force, willfully injure, intimidate, interfere with, oppress, or threaten any other person in 2 
the free exercise or enjoyment of any right or privilege secured to him or her by the 3 
Constitution or laws of this state or by the Constitution or laws of the United States in 4 
whole or in part because of one or more of the actual or perceived characteristics of the 5 
victim listed in subdivision (a) of Section 422.55. 6 
 (b) No person, whether or not acting under color of law, shall knowingly deface, 7 
damage, or destroy the real or personal property of any other person for the purpose of 8 
intimidating or interfering with the free exercise or enjoyment of any right or privilege 9 
secured to the other person by the Constitution or laws of this state or by the Constitution 10 
or laws of the United States, in whole or in part because of one or more of the actual or 11 
perceived characteristics of the victim listed in subdivision (a) of Section 422.55. 12 
 (c) No person, whether or not acting under color of law, shall apply pressure to 13 
the neck area of another person in order to restrict the person’s ability to breathe, by 14 
pressure to the windpipe, or in order to restrict the circulation of blood, by pressure to the 15 
arteries in the neck; unless the act is necessarily committed in overcoming actual 16 
resistance to the execution of some legal process, or the law enforcement officer is 17 
justifiably threatened or is justified in believing the public is threatened. 18 
 (cd) Any person convicted of violating subdivision (a), or (b) or (c) shall be 19 
punished by imprisonment in a county jail not to exceed one year, or by a fine not to 20 
exceed five thousand dollars ($5,000), or by both the above imprisonment and fine, and 21 
the court shall order the defendant to perform a minimum of community service, not to 22 
exceed 400 hours, to be performed over a period not to exceed 350 days, during a time 23 
other than his or her hours of employment or school attendance. However, no person may 24 
be convicted of violating subdivision (a) based upon speech alone, except upon a 25 
showing that the speech itself threatened violence against a specific person or group of 26 
persons and that the defendant had the apparent ability to carry out the threat. 27 
 (de) Conduct that violates this and any other provision of law, including, but not 28 
limited to, an offense described in Article 4.5 (commencing with Section 11410) of 29 
Chapter 3 of Title 1 of Part 4, may be charged under all applicable provisions. However, 30 
an act or omission punishable in different ways by this section and other provisions of 31 
law shall not be punished under more than one provision, and the penalty to be imposed 32 
shall be determined as set forth in Section 654. 33 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
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STATEMENT OF REASONS 
 
The Problem: When a law enforcement officer cuts off a person’s breathing by applying a 
“chokehold” to the person’s trachea, or when the officer cuts off a person’s blood 
circulation by applying a “carotid restraint hold” to the arteries in the neck, then death 
can result. 
 
In 2014, Eric Garner of Staten Island, New York, died because law enforcement officers 
applied force to his neck.  New York City paid a 5.6 million dollar settlement to Mr. 
Garner’s family.  Similarly, in 2012, Los Angeles Police Officers applied lethal force to 
Mr. Vachel Howard’s neck.  The LA City Council paid 2.85 million-dollars to Mr. 
Howard’s family.  See also Ian Millhiser, “How the Supreme Court Helped Make It 
Possible For Police To Kill by Chokehold,” thinkprogress.org (Dec. 4, 2014). 
 
The Solution: It is time to prohibit law enforcement officers from applying any force to a 
person’s neck – unless the officer necessarily committed the act because the officer or the 
public felt justifiably threatened.  
 
This resolution could amend either Penal Code § 835a or § 422.6.  Penal Code § 835a 
allows officers to use “reasonable force” when arresting a person.  Because “chokeholds” 
can be “deadly force,” then they are not “reasonable force.”  § 835a is not the proper 
section.  This resolution should be placed within Penal Code section § 422.6 because it is 
the section that protects the civil rights of the person taken into custody.  The phrase 
“necessarily committed” was chosen because it refers to the language in Penal Code § 
196 for justifiable homicide by law enforcement. 
 
Law enforcement defends their ability to apply a “modified carotid restraint hold” 
because they are only applying force to the neck arteries, which are “elastic,” and the act 
should not be fatal.  When force is applied to the windpipe, it can be crushed because it is 
made of cartilage, and it is not “elastic.”  Because a person’s neck is such a sensitive area, 
then law enforcement should not apply any force to a person’s neck. 
 
Agencies defend their ability to write their own policies about the use of chokeholds.  
After Eric Garner’s death, the New York City Civilian Complaint Review Board found 
that the definition of a chokehold had “mutated” since the 1993 ban to adapt to the 
NYPD’s disciplinary process.  See latimes.com, “Police wrestle with definition of 
chokehold” (Dec. 9, 2014).  California needs a statewide policy so that all law 
enforcement officers will know that they are not allowed to apply force to the necks of 
our citizens. 
 
IMPACT STATEMENT 
This resolution does not affect any other statute or case law. 
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CURRENT OR PRIOR RELATED LEGISLATION 
HR 2052, “Excessive Use of Force Prevention Act of 2015,” to amend 18 U.S.C. 242 – 
Deprivation of rights under color of law 
 
See City of Los Angeles v. Lyons, 103 Supreme Court 1660 (1983). 
 
AUTHOR AND/OR PERMANENT CONTACT:  Catherine Rucker, 20 Azalea Place 
Novato, CA 94949, Cell: 415-246-6647, catherinerucker@me.com and James Brosnahan, 
Morrison Foerster, San Francisco, CA 415-268-7189, jbrosnahan@mofo.com 
 
RESPONSIBLE FLOOR DELEGATE: James Brosnahan  and/or Catharine Rucker 
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution does nothing to bar the use of chokeholds by police officers.  It only bars 
the use of chokeholds “unless the act is necessarily committed in overcoming actual 
resistance” or the officer is “justifiably threatened” or “is justified in believing the public 
is threatened.”  Presumably police officers who use chokeholds do not do so randomly 
and with no justification.  If they do so, their conduct would not be privileged under any 
circumstances.    
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation is concerned over the use of “justified” and “justifiable” versus 
the well established standard of “reasonable” and “reasonably.” The SDCBA Delegation 
would support this resolution if amended accordingly. 
 

mailto:catherinerucker@me.com�
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RESOLUTION  01-12-2016 
 

DIGEST 
Penal Code: Limitations on Use of Tear Gas 
Adds Penal Code section 22850 to make it illegal to utilize tear gas except under certain 
statutorily defined circumstances.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
Similar to Resolution 04-08-2015, which was withdrawn. 
 
Reasons:  
This resolution adds Penal Code section 22850 to make it illegal to utilize tear gas except under 
certain statutorily defined circumstances.  This resolution should be disapproved because it is 
ambiguous as to the protocol that it seeks to establish, requires unworkable procedures, and 
specialized training for tear gas is already required. 
 
Although this resolution tried to address some of the concerns raised in opposition to Resolution 
04-08-2015, it is still impractical and unworkably vague and ambiguous.  For instance, the 
resolution requires officers to control where gas goes, and to wait until medical personnel are 
present, regardless of the scenario.  The resolution also does not differentiate between the 
propriety of its proposed protocols for different scenarios where tear gas might be used, e.g. 
crowd control for riots, raids in buildings executed pursuant to warrants, or subduing smaller 
groups of individuals.   
 
Vaguely requiring that “every reasonable effort” be taken before tear gas is used will not stop the 
improper use of tear gas.  Instead, it will create confusion over whether officers used “every 
reasonable effort” as opposed to whether they were “objectively reasonable,” which is the 
standard for confirmed by the United States Supreme Court for officer conduct.  (Graham v. 
Connor (1989) 490 U.S. 386, 397)  If officers face criminal penalties for failing to use every 
reasonable effort to avoid using tear gas, there is a great risk that there will be more use of lethal 
force where doing so is objectively reasonable for protecting themselves and others.   
 
Additionally, this resolution erroneously argues that under current law tear gas is 
indiscriminately used by untrained officers.  However, before using tear gas, California’s police 
officers are required to complete a specialized course of instruction approved by the Commission 
on Peace Officer Standards and Training in the use of tear gas.  (Pen. Code, § 22820; 
https://post.ca.gov/specialized-training-requirements.aspx.) 
 
Further, even if this resolution were approved in principle, several typographical errors would 
need to be corrected at lines 12, 35, and 47. 
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TEXT OF RESOLUTION 
 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 22850 to read as follows: 
 
§22850 1 
 (a) Except as provided below in this section, every person who fires a projectile 2 
containing tear gas in a place where other human beings are present shall be punishable by 3 
imprisonment for up to six months or a fine not exceeding one thousand dollars ($1,000), or 4 
both. 5 
 (b) Peace officers may fire a projectile as described in subsection (a), above, only under 6 
the following circumstances. 7 
 (1) Every law enforcement agency in the state shall designate a senior officer (sergeant or 8 
above) as the agency’s Tear Gas Officer.  The designated Tear Gas Officer shall be required to 9 
have undergone appropriate training in the use of tear gas.  The Tear Gas Officer shall have 10 
responsibility for the acquisition, storage and dissemination of tear gas within the agency.  The 11 
Tear Gas Officer shall file a pubic annual report with the agency accounting for the tear gas held 12 
in storage by the agency, stating if any tear gas was used during the preceding year and 13 
describing the circumstances of such use. 14 
 (2) No tear gas projectile shall be fired by any peace officer within the agency without an 15 
express order from the Tear Gas Officer.  In an emergency, the Tear Gas Officer may delegate to 16 
other senior officers the authority to authorize the firing of a tear gas projectile; however, such 17 
other officers shall make all reasonable efforts to consult with the Tear Gas Officer before taking 18 
such action 19 
 (c) In the event the firing of a projectile containing tear gas is authorized as above, the 20 
following precautions shall be taken: 21 
 (1) Every reasonable effort shall be taken to confine the area where tear gas projectiles 22 
are fired to as small an area as necessary to accomplish the purpose of using tear gas; 23 
 (2) Every reasonable effort shall be made to avoid directing tear gas projectiles in the 24 
direction of persons who are innocent of any criminal conduct or intent and who are not posing 25 
any threat of injury to persons or property; 26 
 (3) Every reasonable effort shall be used to avoid firing tear gas projectiles in residential 27 
neighborhoods;  28 
 (4) Every reasonable effort shall be made to avoid firing tear gas projectiles in the 29 
vicinity of places where children may be congregated; and 30 
 (5) A law enforcement agency that fires tear  gas projectiles shall assure that medical 31 
personnel are available whenever tear gas projectiles are fired in order to provide assistance to 32 
person injured by tear case, as necessary. 33 
 (d) Following the firing of any tear gas projectiles by officers of the agency in which the 34 
Tear Gas Officer is employed, the Tear Gas Officer shall file a pubic report with the agency 35 
describing a) the reasons for the use of tear gas, b) how many projectiles were fired by officers of 36 
the agency, and c) whether the tear gas projectiles were fired in accordance with subdivision (c), 37 
above, and if not why not. 38 
 (e) Tear gas projectiles may be fired by law enforcement personnel for training purposes 39 
in a manner that does not expose non-law enforcement individuals to tear gas. 40 
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 (f) Any person exposed to tear gas by a peace officer in violation of this section shall 41 
have a civil action for damages for his or her injuries. 42 
 (g) In order to implement this section, the Commission on Police Officers Standards and 43 
Training shall add to the POST course entitled "Chemical Agents for Peace Officers" at least 44 
four hours of instruction in compliance with this section regarding the use of tear gas in public 45 
areas.  Tear Gas Officers shall be required to complete the entire "Chemical Agents for Peace 46 
Officers" curse before undertaking their duties. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
  
STATEMENT OF REASONS 
 
The Problem:  Events in Ferguson, Missouri in 2014 demonstrated on national TV that the use of 
tear gas to control crowds is both dangerous to people, including peaceful persons, and can be 
counterproductive by making a crowd hostile to the law enforcement agencies that supposedly 
are ensuring public safety.  In short, tear gas is a blunt instrument of crowd control that should be 
used, if at all, as a last resort.  Yet there is no law in California controlling its use by law 
enforcement. 
 
The European Committee for the Prevention of Torture and Inhuman or Degrading Treatment or 
Punishment (CPT) has expressed its concerns over the use of such gases in law enforcement.  
 
“… [P]epper spray [tear gas] is a potentially dangerous substance and should not be used in 
confined spaces. Even when used in open spaces the CPT has serious reservations; if 
exceptionally it needs to be used, there should be clearly defined safeguards in place. For 
example, persons exposed to pepper spray should be granted immediate access to a medical 
doctor and be offered an antidote. Pepper spray should never be deployed against a prisoner 
who has already been brought under control.” (CPT/Inf (2009) 25, paragraph 79). 
http://worldwithouttorture.org/2012/05/31/tear-gas-is-it-a-violation-of-human-rights/ 
 
The Solution: This resolution would provide safeguards against the indiscriminate use of tear gas 
by law enforcement personnel in California.  First, it would establish the principle for all law 
enforcement agencies to follow that the use of tear gas needs to be carefully controlled and used 
carefully and reasonably.  Second it would centralize the control over the use of tear gas so that 
emotionally charged, fearful and untrained officers do not have the unrestrained authority to use 
tear gas. Third, it would provide for training in the proper use of tear gas by law enforcement. 
Finally, there are sanctions for improper use of tear gas, so law enforcement officers will be 
discouraged from disregarding the law. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 

http://cpt.coe.int/en/about.htm�
http://cpt.coe.int/en/about.htm�
http://www.cpt.coe.int/documents/bih/2009-25-inf-eng.pdf�
http://worldwithouttorture.org/2012/05/31/tear-gas-is-it-a-violation-of-human-rights/�
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AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, 582 Market Street, Suite 
1903, San Francisco, California 94105, Telephone: 415-444-6684 (o); 510-910-1392 (m) 
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
 
 

COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation recommends disapproval of this resolution.  It is concerned regarding 
the practicality of the language used and whether it is too overbroad so as to preclude peace 
officer use of pepper spray which falls within the category of tear gasses.  Further, it is too 
restrictive.  The SDCBA Delegation may be persuaded to support this resolution if it simply 
provided that only peace officers trained in the deployment of teargas canisters are authorized to 
deploy, except in emergencies. 

mailto:jhansenlaw101@gmail.com�
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RESOLUTION 02-01-2016 
 
DIGEST 
Employment Law: Elimination of After-Acquired Evidence Defense in FEHA Cases 
Amends Government Code section 12940 to prohibit the use of the After-Acquired Evidence 
Defense by employers in defense of Fair Employment and Housing Act claims for employment 
discrimination. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 12-03-2015, which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 12940 to prohibit the use of the After-
Acquired Evidence Defense by employers in defense of Fair Employment and Housing Act 
claims for employment discrimination.  This resolution should be disapproved because 
employers have legitimate reasons beyond a person’s immigration status for asserting the 
defense when employees engage in serious wrongdoing. 
 
As an equitable defense to Fair Employment and Housing Act (“FEHA”) discrimination 
lawsuits, employers assert the After-Acquired Evidence Defense if they discover an employee’s 
misconduct after they carry out the adverse employment action, such as a termination, to justify 
that action.  For an employer to successfully assert this defense it must prove “(1) the employee 
engaged in misconduct; (2) the employee’s misconduct was sufficiently severe that the employer 
would have discharged the employee because of that misconduct alone had the employer known 
of it; and (3) that the employer would have discharged the employee for his or her misconduct as 
a matter of settled company policy.”  (CACI No. 2506; McKennon v. Nashville Banner 
Publishing Co. (1995) 513 U.S. 352, 362-63.) 
 
Although employers may attempt to assert this defense in situations where the employee 
committed minor misconduct the employer would not have discovered absent the FEHA 
litigation, courts and juries do not allow employers to use or prevail on this defense in situations 
where the misconduct is minor.  (See, e.g., Thompson v. Tracor Flight Systems (2001) 86 
Cal.App.4th 1156, 1174; Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833, 846.)  In 
addition, as the California Supreme Court held in Salas v. Sierra Chemical Co. (2014) 59 Cal.4th 
407, the After-Acquired Evidence doctrine is not a complete defense to a FEHA action.  Instead, 
it limits the damages an employee may recover to damages the employee suffered from the date 
of the employer’s wrongful conduct, to the date the employer discovers the employee’s 
wrongdoing or misconduct.  The doctrine also eliminates the claim for future damages or 
reinstatement. (Id. at 430-431.)   
 
The defense is necessary, however, because the employee’s wrongdoing is “relevant not to 
punish the employee, … but to take due account of the lawful prerogatives of the employer in the 
usual course of its business and the corresponding equities it has arising from the employee’s 
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wrongdoing.”  (McKennon, supra, 513 U.S. at 361.)  (Camp v. Jeffer, Mangels, Butler & 
Marmaro (1995) 53 Cal.App.4th 620, 637 [the employees’ concealment of their felony 
convictions “went to the heart of their employment relationship” with the law firm because the 
law firm’s contract to represent the Resolution Trust Corporation (“RTC”) required the law firm 
to certify that its employees did not have felony convictions and the employees’ 
misrepresentations put the firm not only in “jeopardy of losing its contract with the RTC but also 
of being accused of making false statements itself.”].) 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 12940 to read as follows: 
 
§12940 
 It is an unlawful employment practice, unless based upon a bona fide occupational 1 
qualification, or, except where based upon applicable security regulations established by the 2 
United States or the State of California: 3 
 (a) For an employer, because of the race, religious creed, color, national origin, ancestry, 4 
physical disability, mental disability, medical condition, genetic information, marital status, sex, 5 
gender, gender identity, gender expression, age, sexual orientation, or military and veteran status 6 
of any person, to refuse to hire or employ the person or to refuse to select the person for a 7 
training program leading to employment, or to bar or to discharge the person from employment 8 
or from a training program leading to employment, or to discriminate against the person in 9 
compensation or in terms, conditions, or privileges of employment. 10 
 (1) This part does not prohibit an employer from refusing to hire or discharging an 11 
employee with a physical or mental disability, or subject an employer to any legal liability 12 
resulting from the refusal to employ or the discharge of an employee with a physical or mental 13 
disability, where the employee, because of his or her physical or mental disability, is unable to 14 
perform his or her essential duties even with reasonable accommodations, or cannot perform 15 
those duties in a manner that would not endanger his or her health or safety or the health or 16 
safety of others even with reasonable accommodations. 17 
 (2) This part does not prohibit an employer from refusing to hire or discharging an 18 
employee who, because of the employee's medical condition, is unable to perform his or her 19 
essential duties even with reasonable accommodations, or cannot perform those duties in a 20 
manner that would not endanger the employee's health or safety or the health or safety of others 21 
even with reasonable accommodations. Nothing in this part shall subject an employer to any 22 
legal liability resulting from the refusal to employ or the discharge of an employee who, because 23 
of the employee's medical condition, is unable to perform his or her essential duties, or cannot 24 
perform those duties in a manner that would not endanger the employee's health or safety or the 25 
health or safety of others even with reasonable accommodations. 26 
 (3) Nothing in this part relating to discrimination on account of marital status shall do 27 
either of the following: 28 
 (A) Affect the right of an employer to reasonably regulate, for reasons of supervision, 29 
safety, security, or morale, the working of spouses in the same department, division, or facility, 30 
consistent with the rules and regulations adopted by the commission. 31 
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 (B) Prohibit bona fide health plans from providing additional or greater benefits to 32 
employees with dependents than to those employees without or with fewer dependents. 33 
 (4) Nothing in this part relating to discrimination on account of sex shall affect the right 34 
of an employer to use veteran status as a factor in employee selection or to give special 35 
consideration to Vietnam-era veterans. 36 
 (5) (A) This part does not prohibit an employer from refusing to employ an individual 37 
because of his or her age if the law compels or provides for that refusal. Promotions within the 38 
existing staff, hiring or promotion on the basis of experience and training, rehiring on the basis of 39 
seniority and prior service with the employer, or hiring under an established recruiting program 40 
from high schools, colleges, universities, or trade schools do not, in and of themselves, constitute 41 
unlawful employment practices.  42 
 (B) The provisions of this part relating to discrimination on the basis of age do not 43 
prohibit an employer from providing health benefits or health care reimbursement plans to 44 
retired persons that are altered, reduced, or eliminated when the person becomes eligible for 45 
Medicare health benefits. This subparagraph applies to all retiree health benefit plans and 46 
contractual provisions or practices concerning retiree health benefits and health care 47 
reimbursement plans in effect on or after January 1, 2011. 48 
 (b) For a labor organization, because of the race, religious creed, color, national origin, 49 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 50 
status, sex, gender, gender identity, gender expression, age, sexual orientation, or military and 51 
veteran status of any person, to exclude, expel, or restrict from its membership the person, or to 52 
provide only second-class or segregated membership or to discriminate against any person 53 
because of the race, religious creed, color, national origin, ancestry, physical disability, mental 54 
disability, medical condition, genetic information, marital status, sex, gender, gender identity, 55 
gender expression, age, sexual orientation, or military and veteran status of the person in the 56 
election of officers of the labor organization or in the selection of the labor organization's staff or 57 
to discriminate in any way against any of its members or against any employer or against any 58 
person employed by an employer. 59 
 (c) For any person to discriminate against any person in the selection or training of that 60 
person in any apprenticeship training  program or any other training program leading to 61 
employment because of the race, religious creed, color, national origin, ancestry, physical 62 
disability, mental disability, medical condition, genetic information, marital status, sex, gender, 63 
gender identity, gender expression, age, sexual orientation, or military and veteran status of the 64 
person discriminated against. 65 
 (d) For any employer or employment agency to print or circulate or cause to be printed or 66 
circulated any publication, or to make any nonjob-related inquiry of an employee or applicant, 67 
either verbal or through use of an application form, that expresses, directly or indirectly, any 68 
limitation, specification, or discrimination as to race, religious creed, color, national origin, 69 
ancestry, physical disability, mental disability, medical condition, genetic information, marital 70 
status, sex, gender, gender identity, gender expression, age, sexual orientation, or military and 71 
veteran status, or any intent to make any such limitation, specification, or discrimination. This 72 
part does not prohibit an employer or employment agency from inquiring into the age of an 73 
applicant, or from specifying age limitations, where the law compels or provides for that action. 74 
 (e) (1) Except as provided in paragraph (2) or (3), for any employer or employment 75 
agency to require any medical or psychological examination of an applicant, to make any 76 
medical or psychological inquiry of an applicant, to make any inquiry whether an applicant has a 77 
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mental disability or physical disability or medical condition, or to make any inquiry regarding 78 
the nature or severity of a physical disability, mental disability, or medical condition. 79 
 (2) Notwithstanding paragraph (1), an employer or employment agency may inquire into 80 
the ability of an applicant to perform job-related functions and may respond to an applicant's 81 
request for reasonable accommodation. 82 
 (3) Notwithstanding paragraph (1), an employer or employment agency may require a 83 
medical or psychological examination or make a medical or psychological inquiry of a job 84 
applicant after an employment offer has been made but prior to the commencement of 85 
employment duties, provided that the examination or inquiry is job related and consistent with 86 
business necessity and that all entering employees in the same job classification are subject to the 87 
same examination or inquiry. 88 
 (f) (1) Except as provided in paragraph (2), for any employer or employment agency to 89 
require any medical or psychological examination of an employee, to make any medical or 90 
psychological inquiry of an employee, to make any inquiry whether an employee has a mental 91 
disability, physical disability, or medical condition, or to make any inquiry regarding the nature 92 
or severity of a physical disability, mental disability, or medical condition. 93 
 (2) Notwithstanding paragraph (1), an employer or employment agency may require any 94 
examinations or inquiries that it can show to be job related and consistent with business 95 
necessity. An employer or employment agency may conduct voluntary medical examinations, 96 
including voluntary medical histories, which are part of an employee health program available to 97 
employees at that worksite. 98 
 (g) For any employer, labor organization, or employment agency to harass, discharge, 99 
expel, or otherwise discriminate against any person because the person has made a report 100 
pursuant to Section 11161.8 of the Penal Code that prohibits retaliation against hospital 101 
employees who report suspected patient abuse by health facilities or community care facilities. 102 
 (h) For any employer, labor organization, employment agency, or person to discharge, 103 
expel, or otherwise discriminate against any person because the person has opposed any practices 104 
forbidden under this part or because the person has filed a complaint, testified, or assisted in any 105 
proceeding under this part. 106 
 (i) For any person to aid, abet, incite, compel, or coerce the doing of any of the acts 107 
forbidden under this part, or to attempt to do so. 108 
 (j) (1) For an employer, labor organization, employment agency, apprenticeship training 109 
program or any training program leading to employment, or any other person, because of race, 110 
religious creed, color, national origin, ancestry, physical disability, mental disability, medical 111 
condition, genetic information, marital status, sex, gender, gender identity, gender expression, 112 
age, sexual orientation, or military and veteran status, to harass an employee, an applicant, or a 113 
person providing services pursuant to a contract.  Harassment of an employee, an applicant, or a 114 
person providing services pursuant to a contract by an employee, other than an agent or 115 
supervisor, shall be unlawful if the entity, or its agents or supervisors, knows or should have 116 
known of this conduct and fails to take immediate and appropriate corrective action. An 117 
employer may also be responsible for the acts of nonemployees, with respect to sexual 118 
harassment of employees, applicants, or persons providing services pursuant to a contract in the 119 
workplace, where the employer, or its agents or supervisors, knows or should have known of the 120 
conduct and fails to take immediate and appropriate corrective action. In reviewing cases 121 
involving the acts of nonemployees, the extent of the employer's control and any other legal 122 
responsibility that the employer may have with respect to the conduct of those nonemployees 123 
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shall be considered. An entity shall take all reasonable steps to prevent harassment from 124 
occurring. Loss of tangible job benefits shall not be necessary in order to establish harassment. 125 
 (2) The provisions of this subdivision are declaratory of existing law, except for the new 126 
duties imposed on employers with regard to harassment. 127 
 (3) An employee of an entity subject to this subdivision is personally liable for any 128 
harassment prohibited by this section that is perpetrated by the employee, regardless of whether 129 
the employer or covered entity knows or should have known of the conduct and fails to take 130 
immediate and appropriate corrective action. 131 
 (4) (A) For purposes of this subdivision only, "employer" means any person regularly 132 
employing one or more persons or regularly receiving the services of one or more persons 133 
providing services pursuant to a contract, or any person acting as an agent of an employer, 134 
directly or indirectly, the state, or any political or civil subdivision of the state, and cities. The 135 
definition of "employer" in subdivision (d) of Section 12926 applies to all provisions of this 136 
section other than this subdivision. 137 
 (B) Notwithstanding subparagraph (A), for purposes of this subdivision, "employer" does 138 
not include a religious association or corporation not organized for private profit, except as 139 
provided in Section 12926.2. 140 
 (C) For purposes of this subdivision, "harassment" because of sex includes sexual 141 
harassment, gender harassment, and harassment based on pregnancy, childbirth, or related 142 
medical conditions. Sexually harassing conduct need not be motivated by sexual desire.  143 
 (5) For purposes of this subdivision, "a person providing services pursuant to a contract" 144 
means a person who meets all of the following criteria: 145 
 (A) The person has the right to control the performance of the contract for services and 146 
discretion as to the manner of performance. 147 
 (B) The person is customarily engaged in an independently established business. 148 
 (C) The person has control over the time and place the work is performed, supplies the 149 
tools and instruments used in the work, and performs work that requires a particular skill not 150 
ordinarily used in the course of the employer's work. 151 
 (k) For an employer, labor organization, employment agency, apprenticeship training 152 
program, or any training program leading to employment, to fail to take all reasonable steps 153 
necessary to prevent discrimination and harassment from occurring. 154 
 (l) (1) For an employer or other entity covered by this part to refuse to hire or employ a 155 
person or to refuse to select a person for a training program leading to employment or to bar or to 156 
discharge a person from employment or from a training program leading to employment, or to 157 
discriminate against a person in compensation or in terms, conditions, or privileges of 158 
employment because of a conflict between the person's religious belief or observance and any 159 
employment requirement, unless the employer or other entity covered by this part demonstrates 160 
that it has explored any available reasonable alternative means of accommodating the religious 161 
belief or observance, including the possibilities of excusing the person from those duties that 162 
conflict with his or her religious belief or observance or permitting those duties to be performed 163 
at another time or by another person, but is unable to reasonably accommodate the religious 164 
belief or observance without undue hardship, as defined in subdivision (u) of Section 12926, on 165 
the conduct of the business of the employer or other entity covered by this part. Religious belief 166 
or observance, as used in this section, includes, but is not limited to, observance of a Sabbath or 167 
other religious holy day or days, reasonable time necessary for travel prior and subsequent to a 168 
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religious observance, and religious dress practice and religious grooming practice as described in 169 
subdivision (q) of Section 12926. 170 
 (2) An accommodation of an individual's religious dress practice or religious grooming 171 
practice is not reasonable if the accommodation requires segregation of the individual from other 172 
employees or the public. 173 
 (3) An accommodation is not required under this subdivision if it would result in a 174 
violation of this part or any other law prohibiting discrimination or protecting civil rights, 175 
including subdivision (b) of Section 51 of the Civil Code and Section 11135 of this code. 176 
 (4) For an employer or other entity covered by this part to, in addition to the employee 177 
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate against a 178 
person for requesting accommodation under this subdivision, regardless of whether the request 179 
was granted. 180 
 (m) (1) For an employer or other entity covered by this part to fail to make reasonable 181 
accommodation for the known physical or mental disability of an applicant or employee. 182 
Nothing in this subdivision or in paragraph (1) or (2) of subdivision (a) shall be construed to 183 
require an accommodation that is demonstrated by the employer or other covered entity to 184 
produce undue hardship, as defined in subdivision (u) of Section 12926, to its operation. 185 
 (2) For an employer or other entity covered by this part to, in addition to the employee 186 
protections provided pursuant to subdivision (h), retaliate or otherwise discriminate against a 187 
person for requesting accommodation under this subdivision, regardless of whether the request 188 
was granted. 189 
 (n) For an employer or other entity covered by this part to fail to engage in a timely, good 190 
faith, interactive process with the employee or applicant to determine effective reasonable 191 
accommodations, if any, in response to a request for reasonable accommodation by an employee 192 
or applicant with a known physical or mental disability or known medical condition. 193 
 (o) For an employer or other entity covered by this part, to subject, directly or indirectly, 194 
any employee, applicant, or other person to a test for the presence of a genetic characteristic. 195 
 (p) Nothing in this section shall be interpreted as preventing the ability of employers to 196 
identify members of the military or veterans for purposes of awarding a veteran's preference as 197 
permitted by law. 198 
 (q) The judicially created After Acquired Evidence Defense does not apply to bar or limit 199 
damages to any FEHA claims arising under this Section §12940 except that it limits recovery 200 
from the date of discovery if the defendant proves that the plaintiff was ineligible to work on the 201 
date of hire under The Immigration Reform and Control Act of 1986. 202 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: The After Acquired Evidence Defense is used by employers in FEHA claims to 
either bar or limit damages for discriminatory conduct in the employment context by finding 
some act by the employee in the past that, if known by the employer, could have justified the 
employee’s termination.  Most times, these are minor issues that the employer would not have 
even discovered but for the litigation and access to the employee’s entire history, including 
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employment history, in discovery.  This should not limit an employee’s damages for illegal 
discriminatory conduct.   
 
The Solution: Would eliminate use of the after acquired evidence defense in employment related 
discrimination claims under FEHA actions only.  This resolution carves out an exception for 
employees who were not eligible to work in the United States at the time of hire, consistent with 
the holding in Salas v. Sierra Chemical Co. (2014) 59 Cal.4th 407. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq.  
 
 

COUNTERARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This resolution is substantially the same as Resolution 12-03-2015, which was disapproved by 
the Conference in 2015.   This year’s version makes one small change to Resolution 12-02-2015:  
Resolution 02-01-2016 would allow the after-acquired evidence defense in FEHA cases only 
when the defendant can prove that the plaintiff was ineligible to work on the date of hire under 
the Immigration Reform and Control Act of 1986.  This narrow carve-out from an otherwise 
wholesale ban on the after-acquired affirmative evidence defense in FEHA cases does not 
change SCBA’s opposition to this resolution for the following reasons.   
 
The after-acquired affirmative defense is an equitable defense related to the doctrine of unclean 
hands and is generally available as a defense to legal, equitable, and statutory claims.  No 
justification has been provided as to why FEHA claims should be treated differently than other 
claims regarding the applicability of the affirmative defense. The proponent simply states that 
“Most times, these are minor issues that the employer would not have even discovered but for 
the litigation and access to the employee’s entire history, including employment history, in 
discovery.” First, even if true, such an argument could be stated for eliminating the affirmative 
defense as to all claims, not just FEHA claims. Second, contrary to the proponent’s 
characterization, to succeed with this defense the employer has the burden of proving, by a 
preponderance of the evidence, that the wrongdoing was severe enough that the adverse action 
would have been taken on those grounds alone if the employer had known of it at the time of 
discharge. (McKennon v. Nashville Banner Pub. Co. (1995) 513 U.S. 352, 360-362.) This 
standard requires a showing of much more than a minor issue.  
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Furthermore, the after-acquired evidence defense only acts to limit a plaintiff’s remedies and 
does not act as a defense to liability.  When the defendant employer successfully meets its 
burden and proves up the defense, the plaintiff who proves liability in the case will not be 
allowed the remedies of reinstatement to her former position or to collect front pay from the date 
of the discovery of the after-acquired evidence.  She still will be allowed all other remedies, such 
as back pay, general damages, and attorney’s fees.  As the U.S. Supreme Court and other federal 
courts have pointed out, it makes logical sense that remedies such as reinstatement and front pay 
are not appropriate and should be eliminated as options in an employment claim of any kind, 
including a FEHA claim, when the after-acquired evidence defense has been successfully 
proven, as “[i]t would be both inequitable and pointless to order the reinstatement of someone 
the employer would have terminated, and will terminate, in any event and upon lawful grounds.” 
(Id., at 361.) “Simple common sense tells us that it would be inequitable to award [the plaintiff] 
front pay in lieu of reinstatement where she had rendered herself actually unable to be 
reinstated.” (Sellers v. Mineta (8th Cir. 2004) 358 F.3d 1058, 1063-1064.)   
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RESOLUTION 02-02-2016 
 
DIGEST 
Employment Law: Whistleblower Retaliation Relates to Improper Employer Activity  
Amends Labor Code section 1102.5 to limit anti-retaliation protections to employee reporting of, 
or refusal to participate in, allegedly illegal activity related to the employer’s business. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 1102.5 to limit anti-retaliation protections to 
employee reporting of, or refusal to participate in, allegedly illegal activity related to the 
employer’s business.  This resolution should be disapproved because it would discourage 
employees from reporting concerns about criminal acts, and would permit an employer to fire an 
employee for reporting a criminal act unless the crime was related to the employer's business.  
 
The case which this resolution seeks to address, Cardenas v. Fanaian (2015) 240 Cal.App.4th 
1167, may no longer be cited under California law because it was depublished upon grant of 
review by the California Supreme Court. (Cal. Rules of Ct., rule 8.1105(e)(1).)  Subsequent 
dismissal of the case ensures the Court of Appeal opinion is no longer citeable. 
 
This resolution would allow an employer to fire an employee because she reported her supervisor 
for operating an illegal operation, such as drug sales or child pornography, as a side business.  
Because the complained-of illegal action would not be the employer’s business, the anti-
retaliation protections would not apply.  Employees should be free to make good faith reports of 
suspected illegal activity without risking their livelihoods.  The proponent’s concern that 
employees could cause trouble for co-workers they do not like would not necessarily be resolved 
by this resolution.  California Penal Code section 148.5 prohibits making knowingly false reports 
of criminal activity to law enforcement.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Labor Code section 1102.5 to read as follows: 
 
§1102.5   
 (a) An employer, or any person acting on behalf of the employer, shall not make, adopt, 1 
or enforce any rule, regulation, or policy preventing an employee from disclosing information 2 
concerning an improper employer activity to a government or law enforcement agency, to a 3 
person with authority over the employee, or to another employee who has authority to 4 
investigate, discover, or correct the violation or noncompliance, or from providing information 5 
concerning an improper employer activity to, or testifying before, any public body conducting an 6 
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investigation, hearing, or inquiry, if the employee has reasonable cause to believe that the 7 
information concerning an improper employer activity discloses an employer’s a violation of 8 
state or federal statute, or an employer’s a violation of or noncompliance with a local, state, or 9 
federal rule or regulation, regardless of whether disclosing the information is part of the 10 
employee's job duties. 11 
 (b) An employer, or any person acting on behalf of the employer, shall not retaliate 12 
against an employee for disclosing information concerning an improper employer activity, or 13 
because the employer believes that the employee disclosed or may disclose information 14 
concerning an improper employer activity, to a government or law enforcement agency, to a 15 
person with authority over the employee or another employee who has the authority to 16 
investigate, discover, or correct the violation or noncompliance, or for providing information to, 17 
or testifying before, any public body conducting an investigation, hearing, or inquiry, if the 18 
employee has reasonable cause to believe that the information concerning an improper employer 19 
activity, discloses a violation of state or federal statute, or a violation of or noncompliance with a 20 
local, state, or federal rule or regulation, regardless of whether disclosing the information is part 21 
of the employee's job duties. 22 
 (c) An employer, or any person acting on behalf of the employer, shall not retaliate 23 
against an employee for refusing to participate in an activity that would result in a violation of 24 
state or federal statute, or a violation of or noncompliance with a local, state, or federal rule or 25 
regulation. 26 
 (d) An employer, or any person acting on behalf of the employer, shall not retaliate 27 
against an employee for having exercised his or her rights under subdivision (a), (b), or (c) in any 28 
former employment. 29 
 (e) A report made by an employee of a government agency to his or her employer is a 30 
disclosure of information to a government or law enforcement agency pursuant to subdivisions 31 
(a) and (b). 32 
 (f) In addition to other penalties, an employer that is a corporation or limited liability 33 
company is liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each 34 
violation of this section. 35 
 (g) This section does not apply to rules, regulations, or policies that implement, or to 36 
actions by employers against employees who violate, the confidentiality of the lawyer-client 37 
privilege of Article 3 (commencing with Section 950) of, or the physician-patient privilege of 38 
Article 6 (commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or 39 
trade secret information. 40 
 (h) An “improper employer activity” means an activity by an employer or by an 41 
employee that is undertaken in the performance of the employee’s duties, directly relates to the 42 
employer, whether or not that activity is within the scope of his or her employment and that is in 43 
violation of a state or federal statute, or a violation of or noncompliance with a local, state, or 44 
federal rule or regulation. 45 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: David Bigeleisen, Kelly Borelli, Joel Douglas, Jenna Galas, Summer Haro, 
Shaun Dabby Jacobs, David Moore, Dick Normington, Ujvala Singh, Darin Wessel 
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STATEMENT OF REASONS 
 
The Problem:  Labor Code section 1102.5 states an employer cannot retaliate against an 
employee that discloses information the employee reasonably believes violates a law. In 2015, 
the court held the statute does not limit the protections to reports of unlawfulness concerning an 
employer’s business activities and the report could relate to private matters between coworkers. 
 
In Cardenas v. Fanaian, D.D.S., Inc. (2015) 240 Cal.App.4th 1167, an employer terminated its 
employee after the employee reported to police that a coworker stole her wedding ring. A jury 
found in favor of the employee on her whistleblower retaliation claim.  The employer argued the 
disclosure should not be protected under section 1102.5 because the disclosure concerned a 
personal matter, unrelated to the employer’s business.  The court rejected this argument. Section 
1102.5 “makes no mention, express or implied, that its protections are limited to reports of 
unlawfulness concerning an employer’s enterprise, operations or practices.  The Legislature 
could have written that limitation into the statute” but did not.  ¶  [I]f the Legislature had 
intended to limit the reach of the statute to an employee’s reporting of illegalities involving the 
activities of the employer’s business, it would have included language to effectuate that intent.  It 
did not.”  Id. 1181-82.  
 
The Solution:  Since Labor Code section 1102.5 is a whistleblower statute, protected reports and 
disclosures of violations of law should be limited to the employer’s violation of laws.  If it is not 
so limited than anytime a co-worker violates a law, regardless of whether it has anything to do 
with the business of the employer, it is a protected disclosure.  This should not be the policy 
because employees could use this statute to cause trouble for co-workers they do not like based 
on private or personal issues that have nothing to do with the business of the employer.  This 
resolution addresses the problem created by Cardenas by limiting the protected disclosures to 
those relating to the business of the employer.  
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Shaun Dabby Jacobs, Los Angeles City 
Attorney’s Office, 200 N. Main Street, 7th Floor, Los Angeles, CA 90012; (213) 978-8288; 
shaun.jacobs@lacity.org 
 
RESPONSIBLE FLOOR DELEGATE:  Shaun Dabby Jacobs 

mailto:shaun.jacobs@lacity.org�
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RESOLUTION 02-03-2016 
 
DIGEST 
Public Contracts: Contracts with Vendors that Practice Gender Discrimination  
Adds Public Contract Code sections 10295.35 and 10427 to bar most contracts with vendors that 
discriminate based on gender. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Public Contract Code sections 10295.35 and 10427 to bar most contracts 
with vendors that discriminate based on gender.  This resolution should be disapproved because 
the bill it is based on, (Sen. Bill No. 703, Reg. Sess. 2014-2015), was signed into law in October 
2015, four months before the resolution submission deadline.  (See Stats. 2015, ch. 578.) 
 
The only difference between the bill and this resolution is that, before it was enacted, Senate Bill  
703 was amended in the Assembly to delete the resolution’s proposed addition of Public 
Contract Code section 10427, which would have required maintenance of a web-based database 
of contracts that are subject to the requirements of section 10295.35.  As the Assembly 
Appropriations Committee report noted, the information in such a database is already available 
on the state’s “FI$Cal” public transparency website.  Thus, there is no need for the resolution’s 
suggested addition of section 10427. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Public Contract Code sections 10295.35, 10421.5 and 10427 to read as follows: 
 
§10295.35 1 
 (a) (1) Notwithstanding any other law, a state agency shall not enter into a contract for 2 
the acquisition of goods or services in the amount of one hundred thousand dollars ($100,000) or 3 
more with a contractor that, in the provision, discriminates between employees on the basis of 4 
the employee’s or dependent’s actual or perceived gender identity, including, but not limited to 5 
the employee’s or dependent’s identification as transgender. 6 
 (2) For purposes of this section, “contract” includes contracts with a cumulative amount 7 
of one hundred thousand dollars ($100,000) or more per contractor in each fiscal year. 8 
 (3) For purposes of this section, an employee health plan is discriminatory if the plan is 9 
not consistent with §1365.5 of the Health and Safety Code and Section 10140 of the Insurance 10 
Code.  11 
 (4) The requirements of this sections shall apply only to those portions of a contractor’s 12 
operations that occur under any of the following conditions: 13 
 (A) Within the state. 14 
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 (B) On real property outside the state if the property is owned by the state or if the state 15 
has a right to occupy the property, and if the contractor’s presence at that location is connected to 16 
a contract with the state. 17 
 (C) Elsewhere in the United States where work related to a state contract is being 18 
performed.  19 
 (b) Contractors shall treat as confidential, to the maximum extent allowed by law or by 20 
the requirement of the contractor’s insurance provider, any request by an employer or applicant 21 
for employment benefits or any documentation of eligibility for benefits submitted by an 22 
employee or applicant for employment. 23 
 (c) After taking all reasonable measures to find a contractor that complies with this 24 
section, as determined by the state agency, the requirements of this section may be waived under 25 
any of the following circumstances: 26 
 (1) There is only one prospective contractor willing to enter into a specific contract with 27 
the state agency, 28 

 (2) The contract is necessary to respond to an emergency, as determined by the state 29 
agency, that endangers the public health, welfare, or safety, or the contract is necessary for the 30 
provision of essential services,and no entity that complies with the requirements of this section 31 
capable of responding to the emergency is immediately available.  32 

 (3) The requirements of this section violate, or are inconsistent with, the terms or 33 
conditions of a grant, subvention, or agreement, if the agency has made a good faith attempt to 34 
change the terms or conditions of any grant, subvention, or agreement to authorize application of 35 
this section.  36 

 (4) The contractor is providing wholesale or bulk water, power, or natural gas, the 37 
conveyance or transmission of the same, or ancillary services, as required for assuring reliable 38 
services in accordance with good utility practice, if the purchase of the same cannot practically 39 
be accomplished through the standard competitive bidding procedures and the contractor is not 40 
providing direct retail services to end users. 41 
 (d) (1) A contractor shall not be deemed to discriminate in the provision of benefits if the 42 
contractor, in providing the benefits, pays the actual costs incurred in obtaining the benefit. 43 

 (2) If a contractor is unable to provide a certain benefit, despite taking reasonable 44 
measures to do so, the contractor shall not be deemed to discriminate in the provision of benefits. 45 
 (e) (1) Every contract subject to this chapter shall contain a statement by which the 46 
contractor certifies that the contractor is in compliance with this section.  47 
 (2) The department or other contracting agency shall enforce this section pursuant to its 48 
existing enforcement powers.  49 
 (3) (A) If a contractor falsely certifies that it is in compliance with this section, the 50 
contract with that contractor shall be subject to Article 9 (commencing with  §10420) to a 51 
contract subject to this chapter shall not preclude the application of any existing enforcement 52 
powers.  53 
 (B) The application of the remedies or penalties contained in Article 9 (commencing with 54 
§10420) to a contract subject to this chapter shall not preclude the application of any existing 55 
remedies otherwise available to the department or other contracting agency under its existing 56 
enforcement powers. 57 
 (f) Nothing in this section is intended to regulate the contracting practices of any local 58 
jurisdiction.  59 
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 (g) This section shall be construed so as not to conflict with applicable federal laws, 60 
rules, or regulations. In the event that a court or agency of competent jurisdiction holds that 61 
federal law, rule, or regulation invalidates any clause, sentence, paragraph, or section of this code 62 
or the application thereof to any person or circumstances, it is the intent of the state that the court 63 
or agency server that clause, sentence, paragraph, or section so that the remainder of this section 64 
shall remain in effect.  65 
 66 
§10427 67 
 The department shall maintain an easily accessible list on the department’s Internet web 68 
site of contracts for the acquisition of goods or services in the amount of one hundred thousand 69 
dollars ($100,000) or more that are entered into on or after January 1, 2016.  70 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers For Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem: Companies based in California are required to provide health care benefits to 
transgender employees but companies in 41 other states have no such requirement. An in-state 
contractor bidding on a government contract could be underbid by such out-of-state contractor. 
California taxpayer funds can be used to benefit companies that discriminate against transgender 
employees. 
 
The Solution: The resolution would prohibit a state agency from entering into contracts for the 
acquisition of goods or services of $100,000 or more with a contractor that discriminates 
between employees on the basis of gender identity in the provision of benefits.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION  
This resolution tracks language of SB 703 introduced by Senator Mark Leno on February 27, 
2015.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street, 
Suite 180, San Francisco, CA 94114, voice: 415-640-0633, email: 
Michael@Wolchanskylaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky 
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RESOLUTION 02-04-2016 
 

DIGEST 
Payment of Wages: Piece Rate Compensation 
Amends Labor Code section 226.2 to limit the requirement that an employer use due diligence to 
locate and pay former employees who no longer work for the employer and who have relocated. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 226.2 to limit the requirement that an employer use 
due diligence to locate and pay former employees who no longer work for the employer and who 
have relocated.  This resolution should be approved in principle because it corrects a drafting 
error in the statute. 
 
As written, Labor Code section 226.2, subdivision (d), requires employers who have 
compensated employees on a piece work basis, without paying for non-productive compensable 
time, to use due diligence to locate and pay former employees.  For former employees who have 
relocated, these efforts shall include, but not be limited to, the use of people locator services.  
Section 226.2, enacted in 2015, explains how employers are to compensate employees who work 
for a piece rate for their non-productive time, such as rest breaks and mandatory safety meetings.  
Subdivision (b) provides a defense for employers who make good faith efforts to pay additional 
wages to workers who were compensated on a piece-rate basis.   
 
As currently written, subdivision (d) requires all employers to locate and pay employees who 
have relocated.  This amendment would impose that requirement only if the employer seeks to 
take advantage of the affirmative defense of subdivision (b).  If read literally, section 226.2, 
subdivision (d), would require all employers to track down employees who were compensated on 
a piece work basis, whether or not the employer wishes to take advantage of the affirmative 
defense or prefers to wait until a lawsuit is started and fight or resolve the claim on its merits.  It 
seems likely that the drafters intended subdivision (d) to apply only to those employers seeking 
to take advantage of the affirmative defense. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 226.2 to read as follows: 
 
§226.2 
 This section shall apply for employees who are compensated on a piece-rate basis for any 1 
work performed during a pay period. This section shall not be construed to limit or alter 2 
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minimum wage or overtime compensation requirements, or the obligation to compensate 3 
employees for all hours worked under any other statute or local ordinance. For the purposes of 4 
this section, "applicable minimum wage" means the highest of the federal, state, or local 5 
minimum wage that is applicable to the employment, and "other nonproductive time" means time 6 
under the employer's control, exclusive of rest and recovery periods, that is not directly related to 7 
the activity being compensated on a piece-rate basis. 8 
    (a) For employees compensated on a piece-rate basis during a pay period, the following 9 
shall apply for that pay period: 10 
    (1) Employees shall be compensated for rest and recovery periods and other 11 
nonproductive time separate from any piece-rate compensation. 12 
    (2) The itemized statement required by subdivision (a) of Section 226 shall, in addition to 13 
the other items specified in that subdivision, separately state the following, to which the 14 
provisions of Section 226 shall also be applicable: 15 
    (A) The total hours of compensable rest and recovery periods, the rate of compensation, 16 
and the gross wages paid for those periods during the pay period. 17 
    (B) Except for employers paying compensation for other nonproductive time in 18 
accordance with paragraph (7), the total hours of other nonproductive time, as determined under 19 
paragraph (5), the rate of compensation, and the gross wages paid for that time during the pay 20 
period. 21 
    (3) (A)  Employees shall be compensated for rest and recovery periods at a regular hourly 22 
rate that is no less than the higher of: 23 
   (i) An average hourly rate determined by dividing the total compensation for the 24 
workweek, exclusive of compensation for rest and recovery periods and any premium 25 
compensation for overtime, by the total hours worked during the workweek, exclusive of rest and 26 
recovery periods. 27 
    (ii) The applicable minimum wage. 28 
    (B) For employers who pay on a semimonthly basis, employees shall be compensated at 29 
least at the applicable minimum wage rate for the rest and recovery periods together with other 30 
wages for the payroll period during which the rest and recovery periods occurred. Any additional 31 
compensation required for those employees pursuant to clause (i) of subparagraph (A) is payable 32 
no later than the payday for the next regular payroll period. 33 
    (C) (i) Employers who meet the requirements in clause (ii) shall have until April 30, 34 
2016, to program their payroll systems to perform and record the calculation required by clause 35 
(i) of subparagraph (A) and comply with the itemized statement requirements in paragraph (2), 36 
so long as the employer pays piece rate employees for all rest and recovery periods at or above 37 
the applicable minimum wage from January 1, 2016, to April 30, 2016, inclusive, and pays the 38 
difference between the amounts paid and the amounts that would be owed under clause (i) of 39 
subparagraph (A), together with interest calculated in accordance with subdivision (c) of Section 40 
98.1, by no later than April 30, 2016. 41 
    (ii) For an employer to meet the requirements of this subparagraph, all of the following 42 
shall apply: 43 
    (I) The employer was acquired by another legal entity on or after July 1, 2015, and before 44 
October 1, 2015. 45 
    (II) The employer employed at least 4,700 employees in this state at the time of the 46 
acquisition. 47 
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    (III) The employer employed at least 17,700 employees nationwide at the time of the 48 
acquisition. 49 
    (IV) The employer was a publicly traded company on a national securities exchange at 50 
the time of the acquisition. 51 
    (4) Employees shall be compensated for other nonproductive time at an hourly rate that is 52 
no less than the applicable minimum wage. 53 
    (5) The amount of other nonproductive time may be determined either through actual 54 
records or the employer's reasonable estimates, whether for a group of employees or for a 55 
particular employee, of other nonproductive time worked during the pay period. 56 
    (6) An employer who is found to have made a good faith error in determining the total or 57 
estimated amount of other nonproductive time worked during the pay period shall remain liable 58 
for the payment of compensation for all hours worked in other nonproductive time, but shall not 59 
be liable for statutory civil penalties, including, but not limited to, penalties under Section 226.3, 60 
or liquidated damages based solely on that error, provided that both of the following are true: 61 
    (A) The employer has provided the wage statement information required by subparagraph 62 
(B) of paragraph (2) and paid the compensation due for the amount of other nonproductive time 63 
determined by the employer in accordance with the requirements of paragraphs (4) and (5). 64 
    (B) The total compensation paid for any day in the pay period is no less than what is due 65 
under the applicable minimum wage and any required overtime compensation. 66 
    (7) An employer who, in addition to paying any piece-rate compensation, pays an hourly 67 
rate of at least the applicable minimum wage for all hours worked, shall be deemed in 68 
compliance with paragraph (4). 69 
    (b) Notwithstanding any other statute or regulation, the employer and any other person 70 
shall have an affirmative defense to any claim or cause of action for recovery of wages, damages, 71 
liquidated damages, statutory penalties, or civil penalties, including liquidated damages pursuant 72 
to Section 1194.2, statutory penalties pursuant to Section 203, premium pay pursuant to Section 73 
226.7, and actual damages or liquidated damages pursuant to subdivision (e) of Section 226, 74 
based solely on the employer's failure to timely pay the employee the compensation due for rest 75 
and recovery periods and other nonproductive time for time periods prior to and including 76 
December 31, 2015, if, by no later than December 15, 2016, an employer complies with all of the 77 
following: 78 
    (1) The employer makes payments to each of its employees, except as specified in 79 
paragraph (2), for previously uncompensated or undercompensated rest and recovery periods and 80 
other nonproductive time from July 1, 2012, to December 31, 2015, inclusive, using one of the 81 
formulas specified in subparagraph (A) or (B): 82 
    (A) The employer determines and pays the actual sums due together with accrued interest 83 
calculated in accordance with subdivision (c) of Section 98.1. 84 
    (B) The employer pays each employee an amount equal to 4 percent of that employee's 85 
gross earnings in pay periods in which any work was performed on a piece-rate basis from July 86 
1, 2012, to December 31, 2015, inclusive, less amounts already paid to that employee, separate 87 
from piece-rate compensation, for rest and recovery periods and other nonproductive time during 88 
the same time, provided that the amount by which the payment to each employee may be 89 
reduced for amounts already paid for other nonproductive time shall not exceed 1 percent of the 90 
employee's gross earnings during the same time. 91 
    (2) Payment shall not be required for any part of the time period specified in paragraph 92 
(1) for which either of the following apply: 93 
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    (A) An employee has, prior to August 1, 2015, entered into a valid release of claims not 94 
otherwise banned by this code or any other applicable law for compensation for rest and 95 
recovery periods and other nonproductive time. 96 
    (B) A release of claims covered by this subdivision executed in connection with a 97 
settlement agreement filed with a court prior to October 1, 2015, and later approved by the court. 98 
    (3) By no later than July 1, 2016, the employer provides written notice to the department 99 
of the employer's election to make payments to its current and former employees in accordance 100 
with the requirements of this subdivision and subdivision (c). 101 
    (A) The notice must include the legal name and address of the employer and must be 102 
mailed or delivered to the Director of Industrial Relations, Attn: Piece-Rate Section, 226.2 103 
Election Notice, 1515 Clay Street, 17th Floor, Oakland, CA 94612. The director may provide for 104 
an email address to receive notices electronically in lieu of postal mail. 105 
    (B) The department shall post on its Internet Web site either a list of the employers who 106 
have provided the required notice or copies of the actual notices. The list or notices shall remain 107 
posted until March 31, 2017. 108 
    (4) The employer calculates and begins making payments to employees as soon as 109 
reasonably feasible after it provides the notice referred to in paragraph (3) and completes the 110 
payments by no later than December 15, 2016, to each employee to whom the wages are due, or 111 
to the Labor Commissioner pursuant to Section 96.7 for any employee whom the employer 112 
cannot locate. 113 
    (5) The employer provides each employee receiving a payment with an accompanying 114 
accurate statement that contains all of the following information: 115 
    (A) A statement that the payment has been made pursuant to this section. 116 
    (B) A statement as to whether the payment was determined based on the formula in 117 
subparagraph (A) of paragraph (1), or on the formula in subparagraph (B) of paragraph (1). 118 
    (C) If the payment is based on the formula in subparagraph (A) of paragraph (1), a 119 
statement, spreadsheet, listing, or similar document that states, for each pay period for which 120 
compensation was included in the payment, the total hours of rest and recovery periods and other 121 
nonproductive time of the employee, the rates of compensation for that time, and the gross wages 122 
paid for that time. 123 
    (D) If the payment is based on the formula in subparagraph (B) of paragraph (1), a 124 
statement, spreadsheet, listing, or similar document that shows, for each pay period during which 125 
the employee had earnings during the period from July 1, 2012, through December 31, 2015, 126 
inclusive, the gross wages of the employee and any amounts already paid to the employee, 127 
separate from piece-rate compensation, for rest and recovery periods and other nonproductive 128 
time. 129 
    (E) The calculations that were made to determine the total payment made. 130 
    (c) An employer who makes a reasonable and good faith effort to make the payments 131 
described in paragraph (1) of subdivision (b), and to provide the accurate statement described in 132 
paragraph (5) of subdivision (b), to all employees, but who solely through good faith error fails 133 
to make a payment to one or more employees as described in paragraph (1) of subdivision (b), or 134 
to provide an accurate statement as described in paragraph (5) of subdivision (b), shall not lose 135 
the affirmative defense set forth in subdivision (b) as a result of that good faith error if the 136 
employer, within 30 days of discovery or notice of the error, makes the payment described in 137 
paragraph (1) of subdivision (b) together with accrued interest calculated in accordance with 138 
subdivision (c) of Section 98.1 for any delay in payment after December 15, 2016, to the 139 
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employees and accompanies the payment with an accurate statement as described in paragraph 140 
(5) of subdivision (b). The employer shall have the burden of proving that a failure to pay an 141 
employee was solely the result of good faith error. 142 
    (d) (1) If the employer seeks to utilize the affirmative defense in subsection (b), theThe 143 
employer shall use due diligence, including, but not limited to, the use of people locator services, 144 
to locate and pay former employees who no longer work for the employer in the event that 145 
former employees have relocated. For payments made to the Labor Commissioner pursuant to 146 
paragraph (4) of subdivision (b), the employer shall pay the Labor Commissioner an additional 147 
administrative fee equal to one-half of 1 percent of the aggregate payments made, or two 148 
thousand five hundred dollars ($2,500), whichever is less, for deposit into the Labor 149 
Enforcement and Compliance Fund. 150 
    (2) Any payments made to the Labor Commissioner pursuant to paragraph (4) of 151 
subdivision (b) shall be accompanied by a statement, in both printed and electronic format, that 152 
identifies each employee for whom payment is made, the amount payable to that employee, and 153 
if available, the employee's last known address and social security number. 154 
    (3) The employer shall preserve all records of hours worked, calculations of hours 155 
worked, and records of payments made to employees and the Labor Commissioner pursuant to 156 
subdivision (b) and this subdivision, until December 16, 2020, and furnish the records related to 157 
an employee on request by the employee. 158 
    (e) Beginning on January 1, 2016, and ending on July 1, 2016, if the employer has not 159 
provided the notice required by paragraph (3) of subdivision (b), or ending on December 15, 160 
2016, if the employer has provided the notice required by paragraph (3) of subdivision (b), the 161 
statute of limitations shall be tolled for that period of time for any claims based on failure to fully 162 
compensate employees compensated on a piece-rate basis for rest and recovery periods and other 163 
nonproductive time prior to January 1, 2016. 164 
    (f) Any notice to the Labor and Workforce Development Agency on or before December 165 
31, 2015, pursuant to paragraph (1) of subdivision (a) of Section 2699.3, alleging violations 166 
based upon failure to properly compensate employees for rest and recovery periods, is void as to 167 
those alleged violations. Beginning January 1, 2016, and subject to the tolling provisions of 168 
subdivision (e), an aggrieved employee or representative shall give written notice by certified 169 
mail to both the Labor and Workforce Development Agency and the employer of any violations 170 
based on failure to compensate employees fully for rest and recovery periods and other 171 
nonproductive time. 172 
    (g) The provisions in subdivisions (b), (c), (d), (e), and (f) shall not apply to any of the 173 
following: 174 
    (1) Damages and penalties previously awarded in an order or judgment that was final and 175 
not subject to further appeal as of January 1, 2016. 176 
    (2) Claims based on the failure to provide paid rest or recovery periods or pay for other 177 
nonproductive time for which all of the following are true: 178 
    (A) The claim was asserted in a court pleading filed prior to March 1, 2014, or was 179 
asserted in an amendment to a claim that relates back to a court pleading filed prior to March 1, 180 
2014, and the amendment or permission for amendment was filed prior to July 1, 2015. 181 
    (B) The claim was asserted against a defendant named with specificity and joined as a 182 
defendant, other than as an unnamed (DOE) defendant pursuant to Section 474 of the Code of 183 
Civil Procedure, in the pleading referred to in subparagraph (A), or another pleading or 184 
amendment filed in the same action prior to January 1, 2015. 185 
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    (3) Claims that employees were not advised of their right to take rest or recovery breaks, 186 
that rest and recovery breaks were not made available, or that employees were discouraged or 187 
otherwise prevented from taking such breaks. 188 
    (4) Claims for unpaid wages, damages, and penalties that accrue after January 1, 2016. 189 
    (5) Claims for paid rest or recovery periods or pay for other nonproductive time that were 190 
made in any case filed prior to April 1, 2015, when the case contained by that date an allegation 191 
that the employer has intentionally stolen, diminished, or otherwise deprived employees of 192 
wages through the use of fictitious worker names or names of workers that were not actually 193 
working. 194 
    (6) An employer that is a new motor vehicle dealer, as defined by Section 426 of the 195 
Vehicle Code. 196 
    (h) Amendment to assert the affirmative defense provided in subdivision (b) in actions 197 
filed on or after March 1, 2014, unless final and not subject to further appeal as of January 1, 198 
2016, shall be permitted. 199 
    (i) Nothing in this section shall limit or bar any action or proceeding by the Labor 200 
Commissioner or any private party for any failure to provide a rest and recovery period in 201 
accordance with any provision of this code, any order of the Industrial Welfare Commission, or 202 
any regulation adopted by the Department of Industrial Relations or any of its divisions, other 203 
than actions or proceedings based solely on the employer's failure to timely pay the 204 
compensation due for rest and recovery periods. 205 
    (j) Nothing in this section precludes a judge from awarding statutory, contractual, or 206 
common fund attorney's fees or costs in connection with an action filed before October 1, 2015. 207 
    (k) This section shall remain in effect only until January 1, 2021, and as of that date is 208 
repealed. 209 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of Northern San Diego County 
 
 
STATEMENT OF REASONS 
 
The Problem: As written, subsection (d), which requires the employer to use diligent efforts to 
locate all former employees, would apply to all employers who pay employees by piece rate.  
However, read in the context of the entire statute, it is apparent that the drafters only intended to 
impose this requirement if the employer is using the affirmative defense required in subsection 
(b), which requires the employer, among other things, to locate and pay all employees who were 
not paid for rest or recovery periods or other nonproductive time prior to the effective date of this 
statute. 
 
The Solution:  This resolution clarifies that the obligation to seek out former employees only 
applies if the employer is seeking to satisfy and utilize the affirmative defense provided in 
subsection (b). 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION: 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 02-05-2016 
 
DIGEST 
Labor:  Prohibiting Private Employers from Asking About Prior Convictions in Applications 
Amends Labor Code section 432.9 to prohibit private employers from asking about past 
convictions in employment applications. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 432.9 to prohibit private employers from asking 
about past convictions in employment applications.  This resolution should be disapproved 
because it does not sufficiently articulate a definition for a private employer, and contains 
insufficient exceptions for positions with private employers that have restrictions similar to those 
currently found in subdivision (b), related to such things as law enforcement positions.   
 
Currently, the Labor Code prohibits government agencies from asking an applicant for 
employment to disclose his or her conviction history on an employment application “until the 
agency has determined the applicant meets the minimum employment qualifications. . . .”  (Lab. 
Code, § 432.9, subd. (a).)  This resolution adds private employers in addition to state and local 
agencies, as prospective employers who are not allowed to inquire into an applicant’s criminal 
conviction history until after it is determined that the applicant meets the minimum employment 
qualifications stated in any notice issued for the position.  Certainly the general sentiment behind 
the resolution is commendable, in its effort to discourage discrimination.  However, in the 
context of private employment, particularly with small employers, it is not productive for either 
the applicant or the prospective employer to engage in the initial screening process where the 
disqualifying information will come out eventually, unless there were any data to show that the 
hiring prospects of persons with convictions have improved with the passage of the current 
version of section 432.9.   
 
In addition, studies show that if the law was changed as advocated by the proponent, prospective 
employers would decline to give any consideration at all to applicants they suspect have criminal 
records.  The effect of this would be to deny opportunity to persons who would be able to deny 
having a criminal record if so asked at the inception of`the application process.  According to a 
University of Michigan study, 15,000 fictitious applications were sent out to companies in New 
Jersey and New York City before and after those areas passed ban the box laws.  The only 
difference between the applications was that some had stereotypically white names like Scott and 
Cody.  Others had stereotypically black names like Tyrell or Darnell.  The racial gap in callbacks 
increased.  At companies that used to ask applicants about criminal history and now had to stop 
because of the new law, the racial gap in callbacks before the law was seven percent.  After the 
laws, it went up to 45 percent. 
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The original version of section 432.9 introduced as Assembly Bill 2727 in the 2009-2010 regular 
session, included a prohibition of denial of employment based on criminal convictions by a 
public agency, private individual, or corporation, except where there is a direct relationship 
between the criminal offense and the employment sought, or such employment would involve 
unreasonable risk to property or to the safety or welfare of specific persons or the general public.  
That version did not make it past committee. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 432.9 to read as follows: 
 
§432.9 
 (a) A state agency, or local agency, or private employer shall not ask an applicant for 1 
employment to disclose, orally or in writing, information concerning the conviction history of 2 
the applicant, including any inquiry about conviction history on any employment application, 3 
until the agency has determined the applicant meets the minimum employment qualifications, as 4 
stated in any notice issued for the position. 5 
 (b) This section shall not apply to a position for which a state agency, or local agency, or 6 
private employer is otherwise required by law to conduct a conviction history background check, 7 
to any position within a criminal justice agency, as that term is defined in Section 13101 of the 8 
Penal Code, or to any individual working on a temporary or permanent basis for a criminal 9 
justice agency on a contract basis or on loan from another governmental entity. 10 
 (c) This section shall not be construed to prevent a state agency, or local agency, or 11 
private employer from conducting a conviction history background check after complying with 12 
all of the provisions of subdivision (a). 13 
 (d) As used in this section, “state agency” means any state office, officer, department, 14 
division, bureau, board, commission, or agency. 15 
 (e) As used in this section, “local agency” means any county, city, city and county, 16 
including a charter city or county, or any special district. 17 
 (f) Section 433 does not apply to this section. 18 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: It is nearly impossible for a person with a criminal record to obtain employment 
and to become a productive member of society. 
 
The Solution: As a part of the nationwide “Ban the Box” movement, California AB 218 went 
into effect in 2014.  AB 218 (2013).  AB 218 prohibits “a state or local agency from asking an 
applicant to disclose information regarding a criminal conviction, except as specified, until the 



02-05-2016 Page 3 of 4 
 

agency has determined the applicant meets the minimum employment qualifications for the 
position.”  AB 218, Legislative Counsel’s Digest (2013). 
AB 218’s purpose and goals: 
 
“The Legislature finds and declares that reducing barriers to employment for people who have 
previously offended, and decreasing unemployment in communities with concentrated numbers 
of people who have previously offended, are matters of statewide concern…  The Legislature 
further finds and declares that, consistent with the 2011 Realignment Legislation addressing 
public safety, increasing employment opportunities for people who have previously offended 
will reduce recidivism and improve economic stability in our communities.”  AB 218 § 1. 
(2013). 
 
This resolution would extend AB 218’s requirements and exceptions to the private sector.  
According to the National Employment Law Project (NELP), over 100 cities and counties have 
adopted ordinances to “Ban the Box,” and a total of 19 states have implemented laws to “Ban the 
Box.”  nelp.org/publication/ban-the-box-fair-chance-hiring-state-and-local-guide. 
 
Another approach is to require the individual and the courts to expunge the record.  See, e.g. 
Texas SB 144 (2011).  However, this approach is not practical because it places a severe burden 
on each individual and on the court system as well.  In order to increase employment 
opportunities, reduce recidivism, and improve economic stability in our communities in an 
efficient manner, it is time to extend CA AB 218 to the private sector. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 218, added by Stats. 2013, Ch. 699 (operative on July 1, 2014) 
 
See Fact Sheet: President Obama Announces New Actions to Promote Rehabilitation and 
Reintegration for the Formerly-Incarcerated, The White House. Office of the Press Secretary 
(Nov. 2, 2015). 
 
See City of San Francisco Ordinance 17-14 [Police, Administrative Codes – Considering 
Criminal History in Employment and Housing Decisions] (Feb. 3, 2014) (Prohibits questions 
about conviction history or unresolved arrests until after an employer has either conducted a live 
interview with the applicant, or made a conditional offer of employment to the applicant.) 
 
See Los Angeles City Council, Special Meeting – Economic Development Committee, Item No. 
14-0746 (Nov. 17, 2015) (to determine the feasibility of establishing a City of Los Angeles Fair 
Chance Initiative, or Ban the Box Policy). 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place 
Novato, CA 94949, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This impact of this resolution would be too burdensome on small businesses. Most small 
businesses do not have a separate HR department that has the time to vet applications, conduct 
interviews and then find out if the applicant has a criminal history.  This is an unnecessary 
burden for private businesses that would otherwise not consider hiring applicants with a criminal 
history. 
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RESOLUTION 02-06-2016 
 
DIGEST 
Judicial Officers: Limitations on Judge’s Post-Bench Employment 
Adds Government Code section 75084 to limit the clients a judge or other adjudicative officer, 
judicial clerk, or third party neutral can represent upon retiring from the bench to practice law. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Government Code section 75084 to limit the clients a judge or other 
adjudicative officer, judicial clerk, or third party neutral can represent upon retiring from the 
bench to practice law.  This resolution should be disapproved because the California Rules of 
Professional Conduct, as well as the Business and Professions Code, already provide discipline 
and remedies for inappropriate conduct, including conflicts of interest, undertaken by members 
of the bar. 
 
According to the resolution, “nothing prohibits ex-judges from accepting employment that 
relates to matters he or she personally and substantially participated in as a judge.”  The concern 
appears to be that a retired judge who becomes counsel in a matter that he/she participated in as a 
judge would have greater knowledge of the matter and would therefore gain a tactical advantage 
over the other party.  It is unclear how a judge coming into a case would have greater knowledge 
about the case than the attorneys.  For example, judges rarely, if ever, know about all of the 
evidence developed during litigation; they see only the information presented to them.  Unlike an 
attorney who becomes a bench officer and would therefore know significant and confidential 
information pertaining to a case, the information available to the bench officer and her/his staff is 
both public and limited to what both sides have presented. 
 
The resolution does not cite any instances in which a former bench officer became an attorney in 
a matter that he/she had been personally and substantially engaged in as a judge that may have 
given rise to the need for additional rules about post-judicial conduct.  Nor does it explain how 
the Commission on Judicial Performance and the State Bar of California, which investigate 
claims of impropriety against judges and attorneys respectively, fail to properly exercise their 
authority, including in cases involving conflicts of interest. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 75084 to read as follows: 
 
§75084 1 
 (a) Except under paragraph (d), a lawyer shall not represent anyone in connection with a 2 
matter in which the lawyer participated personally and substantially as a judge or other 3 
adjudicative officer or law clerk to such a person or as an arbitrator, mediator or other third-party 4 
neutral, unless all parties to the proceeding give informed consent, confirmed in writing. 5 
 (b) A lawyer shall not negotiate for employment with any person who is involved as a 6 
party or as an attorney for a party in a matter in which the lawyer is participating personally and 7 
substantially as a judge or other adjudicative officer or as an arbitrator, mediator or other third-8 
party neutral. A lawyer serving as a law clerk to a judge or other adjudicative officer may 9 
negotiate for employment with a party or lawyer involved in a matter in which the clerk is 10 
participating personally and substantially, but only after the clerk has notified the judge or other 11 
adjudicative officer(s). 12 
 (c) If a lawyer is disqualified by paragraph (a), no lawyer in a firm with which that 13 
lawyer is associated may knowingly undertake or continue representation in the matter unless:  14 
 (1) The disqualified lawyer is timely screened from any participation in the matter and is 15 
apportioned no part of the fee thereafter; and 16 
 (2) Written notice of the screening procedures is promptly given to the parties and any 17 
tribunal considering the matter. 18 
 (d) An arbitrator selected as a partisan of a party in a multi-member arbitration panel is 19 
not prohibited from subsequently representing that party. 20 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, nothing prohibits ex-judges from accepting employment that 
relates to matters he or she personally and substantially participated in as a judge. Although no 
documented cases exist, there’s been no formal way to track it because no law forbids it. 
 
The Solution: This resolution prohibits lawyers from, post-judgeship, representing someone 
concerning a matter he or she participated in as a judge. It also prohibits judges from negotiating 
for employment with someone involved in a matter the judge is currently participating in, and 
only allows clerks to do so after notifying the judge. Finally, it establishes a procedure for when 
another attorney in the same firm can take the case the ex-judge would be prohibited from doing 
so.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION LATE FILED 01-2016 
 
DIGEST 

Amends Government Code section 1029 to expand the list of offenses which makes a person 
ineligible to be a police officer to include convictions for filing a false police report or lying 
about the commission of a crime. 

Government Code: Qualifications to Become a Police Officer 

 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

Reasons
Amends Government Code section 1029 to expand the list of offenses which makes a person 
ineligible to be a police officer to include convictions for filing a false police report or lying 
about the commission of a crime. This resolution should be approved in principle because an 
essential element of the criminal justice system is the public belief that the system is fair, and 
that those who are investigating the crimes are accurately reporting the events. 

: 

 
As the law is currently written, there are certain criminal convictions which prohibit an 
individual who is seeking employment as a peace officer from being hired, or which would cause 
an officer to be removed from duty. There is a glaring gap in the current language which allows 
an officer convicted of filing a false police report (Pen. Code, § 118.1), or lying about the 
commission of a crime (Pen. Code, § 148.5), to either gain employment or remain employed. 
These types of convictions call in to question the credibility, objectivity and trustworthiness of 
the officers and undermine the criminal justice system.  Currently, the law does not require that 
these officers be removed from duty if they are convicted of the above offenses. This resolution 
provides a means for an officer’s removal, which will strengthen the justice system, increase the 
public’s faith in the system, and promote the highest standards in law enforcement. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 1029 to read as follows: 
 
§ 1029 
 1 

(a) Except as provided in subdivision (b), (c), or (d), each of the following persons is 2 
disqualified from holding office as a peace officer or being employed as a peace officer of the 3 
state, county, city, city and county or other political subdivision, whether with or without 4 
compensation, and is disqualified from any office or employment by the state, county, city, city 5 
and county or other political subdivision, whether with or without compensation, which confers 6 
upon the holder or employee the powers and duties of a peace officer: 7 
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(1) Any person who has been convicted of a felony or who, after January 1, 2017 is 8 
convicted of a violation of Penal Code sections 148.5 or 118.1. 9 

(2) Any person who has been convicted of any offense in any other jurisdiction which 10 
would have been a felony if committed in this state or any person who, after January 1 2017, is 11 
convicted of any offense in any other jurisdiction which would have been a violation of Penal 12 
Code sections 148.5 or 118.1 if committed in this state.   13 

(3) Any person who, after January 1, 2004, has been convicted of a crime based upon a 14 
verdict or finding of guilt of a felony by the trier of fact, or upon the entry of a plea of guilty or 15 
nolo contendere to a felony. This paragraph shall apply regardless of whether, pursuant to 16 
subdivision (b) of Section 17 of the Penal Code, the court declares the offense to be a 17 
misdemeanor or the offense becomes a misdemeanor by operation of law. 18 

(4) Any person who has been charged with a felony and adjudged by a superior court to 19 
be mentally incompetent under Chapter 6 (commencing with Section 1367) of Title 10 of Part 2 20 
of the Penal Code. 21 

(5) Any person who has been found not guilty by reason of insanity of any felony. 22 
(6) Any person who has been determined to be a mentally disordered sex offender 23 

pursuant to Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of the 24 
Welfare and Institutions Code. 25 

(7) Any person adjudged addicted or in danger of becoming addicted to narcotics, 26 
convicted, and committed to a state institution as provided in Section 3051 of the Welfare and 27 
Institutions Code.  28 

(b) (1) A plea of guilty to a felony pursuant to a deferred entry of judgment program as 29 
set forth in Sections 1000 to 1000.4, inclusive, of the Penal Code shall not alone disqualify a 30 
person from being a peace officer unless a judgment of guilty is entered pursuant to Section 31 
1000.3 of the Penal Code. 32 

(2) A person who pleads guilty or nolo contendere to, or who is found guilty by a trier of 33 
fact of, an alternate felony-misdemeanor drug possession offense and successfully completes a 34 
program of probation pursuant to Section 1210.1 of the Penal Code shall not be disqualified from 35 
being a peace officer solely on the basis of the plea or finding if the court deems the offense to be 36 
a misdemeanor or reduces the offense to a misdemeanor. 37 

(c) Any person who has been convicted of a felony, other than a felony punishable by 38 
death, in this state or any other state, or who has been convicted of any offense in any other state 39 
which would have been a felony, other than a felony punishable by death, if committed in this 40 
state, and who demonstrates the ability to assist persons in programs of rehabilitation may hold 41 
office and be employed as a parole officer of the Department of Corrections or the Department of 42 
the Youth Authority, or as a probation officer in a county probation department, if he or she has 43 
been granted a full and unconditional pardon for the felony or offense of which he or she was 44 
convicted. Notwithstanding any other provision of law, the Department of Corrections or the 45 
Department of the Youth Authority, or a county probation department, may refuse to employ that 46 
person regardless of his or her qualifications. 47 

(d) Nothing in this section shall be construed to limit or curtail the power or authority of 48 
any board of police commissioners, chief of police, sheriff, mayor, or other appointing authority 49 
to appoint, employ, or deputize any person as a peace officer in time of disaster caused by flood, 50 
fire, pestilence or similar public calamity, or to exercise any power conferred by law to summon 51 
assistance in making arrests or preventing the commission of any criminal offense. 52 
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(e) Nothing in this section shall be construed to prohibit any person from holding office 53 
or being employed as a superintendent, supervisor, or employee having custodial responsibilities 54 
in an institution operated by a probation department, if at the time of the person's hire a prior 55 
conviction of a felony was known to the person's employer, and the class of office for which the 56 
person was hired was not declared by law to be a class prohibited to persons convicted of a 57 
felony, but as a result of a change in classification, as provided by law, the new classification 58 
would prohibit employment of a person convicted of a felony. 59 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Mark Harvis, Robin Bernstein-Lev, Arwen Johnson, Michael Fern, Rourke 
Stacey, Dillon Ford, Albert Camacho, Nick Stewart-Oaten, Tom Moore, Casey Lilienfeld   
 
STATEMENT OF REASONS 
 
The Problem:   Under the existing government code, convictions for various criminal offenses 
prevent an individual from becoming (or remaining) a police officer.  However, not listed in 
these restrictions are criminal convictions for lying about the commission of a criminal offense 
or lying in a sworn document (ie a police report).  Consequently, under current California law, 
officers who are known by their employers to be dishonest AND have been convicted of criminal 
acts specifically relating to their employment (such as writing false police reports) are not 
banned from working as police officers.  As shown by the attached article, even when a police 
chief wants to remove such corrupt officers from the force, he is prevented from automatically 
doing so by the terms of current law and civil service protections.  As a result, current law does 
not sufficiently discourage police officers from lying in the course of their employment and does 
not give sufficient latitude to police supervisors to fire such corrupt officers once they have been 
duly convicted.  http://www.latimes.com/local/california/la-me-deputies-false-statements-
20160308-snap-htmlstory.html 
  
The Solution:   The proposed resolution would add two penal code sections to the automatic 
disqualification list – PC § 118.1 (false report by officer) and PC § 148.5 (false report of a 
crime).  Such an addition would send a very strong message to would-be dishonest officers that 
lying about something as serious as a criminal case will not be tolerated and would permit police 
supervisors to fire such officers upon conviction. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public 
Defender’s Office, Appellate Section, 590 Hall of Records, 320 West Temple Street, Los 
Angeles, CA  90012, 310-923-6968; email: nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 

mailto:nstewart-oaten@pubdef.lacounty.gov�


03-01-2016 Page 1 of 6 
 

RESOLUTION 03-01-2016 
 
DIGEST 
Evidence Code: Admissibility of Financial Disclosures in Family Law Matters 
Amends Evidence Code section 1120 to allow mandatory financial disclosures produced in 
mediation in family law cases to be admissible. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 1120 to allow mandatory financial disclosures 
produced in mediation in family law cases to be admissible.  This resolution should be approved 
in principle because these disclosures are mandatory and are required to be prepared and 
exchanged during the course of the dissolution.   
 
Evidence Code section 1120 is a sweeping code section that prohibits the admissibility of 
anything that was produced or created for or in mediation in a civil action unless it is otherwise 
admissible or subject to discovery outside of mediation. Family Code section 2100 et seq. 
requires parties to exchange declarations of disclosure identifying the assets and liabilities known 
to each party. This resolution codifies the recent decision in Lappe v. Superior Court (2014) 232 
Cal.App.4th 774, which held that in family law cases, the financial and property disclosures 
which each party is required to prepare and exchange with the other party pursuant to Family 
Code section 2100 are admissible as evidence in any future action because these disclosures are 
mandatory. This clarification and expansion does not contradict the intent of section 1120 which 
already allows for the admissibility of such evidence and it does not compromise the 
confidentiality of mediation because these disclosures are already required. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 1120 to read as follows: 
 
§1120 
 (a) Evidence otherwise admissible or subject to discovery outside of a mediation or a 1 
mediation consultation shall not be or become inadmissible or protected from disclosure solely 2 
by reason of its introduction or use in a mediation or a mediation consultation. 3 
 (b)  In family law actions, declarations of disclosure prepared pursuant to Family Code 4 
section 2100 et seq. shall remain admissible even if prepared for the purpose of, in the course of, 5 
or pursuant to mediation or a mediation consultation.  6 
    (bc) This chapter does not limit any of the following: 7 
 (1) The admissibility of an agreement to mediate a dispute. 8 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS2100&originatingDoc=Id5c4e9f087e511e498c7f14f65d61b06&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS2100&originatingDoc=Id5c4e9f087e511e498c7f14f65d61b06&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29�
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    (2) The effect of an agreement not to take a default or an agreement to extend the time 9 
within which to act or refrain from acting in a pending civil action. 10 
    (3) Disclosure of the mere fact that a mediator has served, is serving, will serve, or was 11 
contacted about serving as a mediator in a dispute. 12 
 13 
AND BE IT FURTHER RESOLVED to recommend that the Legislature adopt the following 14 
Finding and Declaration of its intent: 15 
 16 
The Legislature finds and declares that the intent of this legislation is to codify the rule of Lappe 17 
v.Superior Court (2014) 232 Cal.App.4th 774, review denied (Mar. 11, 2015). 18 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Family law litigants stand in a unique position in that they owe fiduciary duties to 
one another.  To ensure that these duties are fulfilled and community property is equally divided, 
Family Code section 2100 et seq. requires the exchange of declarations of disclosures as part of a 
dissolution proceeding and before entry of any judgment.  Frequently, parties in mediation 
prepare their disclosures with a mediator’s help.  However, because the disclosures are 
mandatory, they are in fact prepared to comply with the Family Code and not for mediation 
purposes.  This point was clarified recently in the case of Lappe v. Superior Court (2014) 232 
Cal.App.4th 774.  In Lappe, a wife filed to set aside a mediated, stipulated judgment on the 
grounds of fraud and duress (her husband had sold a company for $75 million that he had a few 
months prior representing to be worth $20 million in his declaration of disclosure).  The trial 
court denied the motion, holding that the husband’s representations of value were inadmissible 
under the mediation privilege.   
 
The Solution:  The appellate court reversed, finding that mediation confidentiality statutes do not 
apply to statutorily-mandated disclosures that must be made regardless of whether the parties 
participate in mediation.  The appellate court held that “because exchange of the declarations is 
mandated by the Family Code, these documents would have existed (and would have been 
exchanged) even if the parties had never agreed to mediate. Their introduction at mediation does 
not obviate the disclosure obligation or shield the declarations from discovery.”   
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION  
Not known. 
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AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, 101 Mission Street, 
Suite 1640, San Francisco, CA 94105, (415) 357-5050, MI@Sucherman-Insalaco.com 
 
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco 
 
 

COUNTERARGUMENTS 
 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is another attack on mediation confidentiality. It poses a threat to the strength, 
genius, and efficacy of the confidential process not only in the family law context but potentially 
as to all civil disputes. 
 
Proponents say their proposal merely codifies a court decision, but never expressly state any 
necessity for this. Impliedly, it is necessary because, “[f]amily law litigants stand in a unique 
position in that they owe fiduciary duties to one another (emphasis added).”  Fiduciary duties, 
however, flow from many relationships such as attorney/client, trustee/beneficiary, and 
principal/agent. Per Family Code section 721(b), in transactions between spouses, because of 
their confidential relationship, spouses are subject to “the general rules governing fiduciary 
relationships.”  The phrase “general rules” makes clear there is nothing unique to family law.  In 
truth, Section 721(b) delineates the spousal fiduciary relationship by way of sole reference to the 
rights and duties of business partners. 
 
The proposal would have application only where declarations of disclosure required under 
Family Code sections 2104 and 2105 are completed within the mediation process. Were the 
proposal necessary to allow their introduction, it is clear some challenge to the declarations’ 
fullness and accuracy is being mounted. It is equally clear this challenge would not be confined 
to the four corners of any document. If created during mediation, there will naturally and 
necessarily be inquiries into statements and representations leading to the content of the 
declarations. These statements and representations are protected mediation communication. 
It is said the resolution merely codifies the appellate decision in Lappe v. Superior Court. It is 
stressed Lappe said nothing about supporting financial documents or mediation communications 
which led to the content of the declaration. The decision only compelled Mr. Lappe to produce 
the physical declaration document to Mrs. Lappe pursuant to her document production request. 
The confidential statements and representations in that mediation were unaddressed, hence, 
untouched by the decision. 
 
Lappe made clear these declarations required pursuant to law, cannot be viewed as made 
pursuant to mediation, so codification of the decision is unnecessary.  This is why proponents 
cannot and do not state any necessity for their resolution.  If breach of the fiduciary duty in the 
family setting is of such concern and further legislation is warranted, it would be more effective 
to pursue measures to prohibit creation of disclosure declarations in the course of mediation,  or 
to require completion of independent disclosures by each party, outside the process. 
 

mailto:MI@Sucherman-Insalaco.com�
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So what is the impetus behind the resolution? It is believed that proponents seek to reach 
evidence of fiduciary duty breach/fraud in the creation of these declarations, i.e., evidence 
extrinsic to the declaration documents themselves. Just specifically pleading such cause would 
necessarily involve delving into statements and representations made during the particular 
mediation. The predictable confidentiality of mediation would be shredded, the nature of the 
  
process changed, and its ability severely hampered, if not destroyed, to bring that much- needed 
peace to what is perhaps the most highly-charged, personal, and impactful of disputes. 
 
 
BY TEN MEMBERS AND OTHERS 
 
Support If Amended 
Oppose Unless Amended 
 
We, the undersigned family law attorneys and mediators, are members of the State Bar in good 
standing and hereby submit the following statement: 
 
We support the Resolution's codification of the Lappe decision as an important protection for 
families in divorce cases. The Resolution's author has agreed to accept a friendly amendment 
changing the phrase "declarations of disclosure prepared pursuant to Family Code section 2100 
et seq." to "declarations of disclosure required under sections 2104 and 2105 of the Family 
Code" which is drawn from the Lappe decision. 
 
With this change we support the resolution. Without this change, a court could interpret the new 
exception much more broadly than Lappe. It could make discoverable and admissible any 
preliminary draft, signed or unsigned, of any declaration of disclosure prepared pursuant to a 
divorce mediation. This would greatly inhibit the informal candor in mediation that helps avoid 
damaging litigation, works to preserve the parenting relationships, and serves the interests of the 
children in divorcing families. Without this change, we must regretfully urge the Resolutions 
Committee to recommend disapproval. 
 
Fern Topas Salka  Los Angeles, CA  SB# 67392 
Frederick J. Glassman  Los Angeles, CA  SB# 38570 
Jeffery S. Jacobson  Los Angeles, CA  SB# 187329 
Joseph P. Spirito Jr.   Redondo Beach, CA    SB# 106360 
Dvorah Markman  Los Angeles, CA  SB# 55876 
Katherine Shlaudeman San Francisco, CA  SB# 192519 
Suzan Barrie Aiken  Sausalito, CA   SB# 157697 
Olivia Salisbury Sinaiko Sausalito, CA   SB# 289219 
Sarah Davis   San Francisco, CA  SB# 116745 
Frederick C. Hertz  Oakland, CA   SB# 101757 
Nancy J. Foster  San Rafael, CA  SB# 68533 
Catherine Conner  Santa Rosa, CA  SB# 104324 
Lynette Berg Robe  Encino, CA   SB# 123079 
Hon. Susan P. Finlay (Ret) Coronado, CA   SB# 53519 
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Forrest S. Mosten  Beverly Hills, CA  SB# 54189 
Eileen Preville   Oakland, CA   SB# 72295 
B. Elaine Thompson  Torrance, CA    SB# 75136 
Shawn D. Skillin   San Diego, CA  SB# 176719 
Richard G. Zimmerman San Mateo, CA  SB# 46207 
Deborah Ewing  Torrance, CA   SB# 107568 
James M. Hallett  Manhattan Beach, CA  SB# 53686 
Jane K. Euler   Hermosa Beach, CA  SB# 176519 
Nancy L. Powers  San Ramon, CA   SB# 087603 
Stanley L. Bartelmie  San Jose, CA    SB# 83225 
Charles Spiegel  San Francisco, CA  SB# 142948   
Jessica Metoyer  San Francisco, CA  SB# 169511 
Willian A. Eddy  San Diego, CA  SB# 163236 
Lisa Zonder   Westlake Village, CA  SB# 155165 
Sharon Jill Sandler  Los Angeles, CA  SB# 151149 
Lynette S. Kim  Los Angeles, CA   SB# 176757 
Ronald Rosenfeld  Beverly Hills, CA  SB# 36148 
Lorna Jaynes    Fremont, CA   SB# 206479 
Franklin R. Garfield  Los Angeles, CA  SB# 47870 
Heidi S. Tuffias  Los Angeles, CA  SB# 151133 
Bonnie H. Yaeger  Los Angeles, CA  SB# 116977 
Amy N. Paul   San Francisco, CA  SB# 194566 
Delilah Knox Rios  Diamond Bar, CA  SB# 091754 
Kenneth Cloke  Santa Monica, CA  SB# 40080 
Mark B. Baer   Pasadena, CA   SB# 152512 
Gayle Tamler   Beverly Hills, CA  SB# 106622 
Gillian A. Brady  Davis, CA   SB# 201239 
Wendy Stettenheim Jones Torrance, CA   SB# 196892  
Barbara J. Youngman  Beverly Hills, CA  SB# 183016 
Jennifer Louise Stara  Los Angeles, CA  SB# 186983 
Joanne D. Ratinoff  Los Angeles, CA  SB# 83124 
Frisco Fayer   Santa Monica, CA  SB# 234977 
Colin O’Conner  Redondo Beach, CA  SB# 155450 
Linda S. Gross   Santa Monica, CA  SB# 79054 
Leon F. Bennett  Woodland Hills, CA  SB# 113323 
Amanda D. Singer  San Diego, CA  SB# 293606 
Mary B. Culbert   Los Angeles, CA   SB# 118635 
Martie H. Leys  Petaluma, CA   SB# 173057 
A. Marco Turk  Santa Monica, CA  SB# 31876 
Kerry L. Wallis  Hermosa Beach, CA  SB# 205650 
Unmani Sarasvati  Oakland, CA   SB# 234836 
Christopher Moore  Torrance, CA   SB# 36949 
Edith Kelly Politis  San Rafael, CA  SB# 115150 
Amy L. Neiman  Santa Monica, CA  SB# 120121 
Emily F. Robinson  Westlake Village, CA  SB# 249045 
Carol Dubron-Witlin  Beverly Hills, CA   SB# 183074 



03-01-2016 Page 6 of 6 
 

Michael Jonsson  Sacramento, CA  SB# 166976 
Ani M. Garikian  Glendale, CA   SB# 143770 
Leslie K. Hart   Torrance, CA   SB# 115460 
Kimberly K. Davidson Hermosa Beach, CA  SB# 188558 
Victoria Lynn Goldfarb  Los Angeles, CA  SB# 130032 
Diana Passadori  San Francisco, CA  SB# 249104 
David K. Yamamoto   Torrance, CA   SB# 123313 
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RESOLUTION 03-02-2016 
 

DIGEST 
Family Law: Mandatory Reporting of Sexual Abuse After Judicial Finding
Amends Family Code section 3027 and Penal Code section 11169 to mandate sexual abuse 
reporting. 

. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE    
 
History
Similar to Resolution 09-08-2015, which was withdrawn. 

: 

 
Reasons
This resolution amends Family Code section 3027 and Penal Code section 11169 to mandate 
sexual abuse reporting. This resolution should be disapproved because the entry of a person’s 
name into the Child Abuse Central Index (CACI) is an action with serious consequences, and this 
resolution eliminates most safeguards by taking the decision out of the hands of neutral 
professionals who are specifically trained to identify and investigate sexual abuse. 

: 

 
Under current law, a referral to Child Protective Services will cause an investigation into 
allegations of sexual abuse. Child Protective Services then follows a specific process to initiate a 
neutral investigation. Typically, this includes a police detective specifically trained in child 
sexual abuse investigations conducting an investigation involving forensic interviews with the 
children. These law enforcement personnel have expertise in neutral investigation of these 
claims. Child Protective Services and law enforcement then take actions that are consistent with 
the findings of the investigation, including adding the name of the accused to the CACI database. 
 
This resolution does away with that, taking the authority away from the experts and instead 
putting the determination in the hands of a civil court that is not equipped to conduct a neutral 
independent investigation, and which may not have any experience or training in this area. 
Furthermore, the civil court would hear these claims in the context of adversarial litigation. That 
will often mean that one side will have a motivation to make false allegations and hire an expert 
witness to further his or her agenda. That is not the same as a neutral investigation. 
 
The gravity of adding a person’s name to the CACI database should not be overlooked. While 
the purpose of the database is to identify child abusers, a false allegation that has not been 
substantiated by a neutral investigation can have devastating results for the falsely accused 
individual that will follow the person for the rest of his or her life. While the resolution indicates 
that Child Protective Services would only be required to fill out a one-page form that does not 
address the fact that Child Protective Services may be subject to civil liability if the allegation 
proves to be false. 
 
Under current law, a number of specifically identified professions are “mandated reporters,” who 
have an affirmative duty to report suspected child abuse to Child Protective Services for 
investigation. A similar approach could be used for the courts. For example, the resolution could 
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provide that the court has an affirmative duty to report suspected child abuse to Child Protective 
Services. The experts could then conduct a neutral investigation following established 
procedures rather than shortcutting the process. If the concern is that Child Protective Services 
would not follow up with an investigation, even giving the court the power to compel an 
investigation might make sense. However, eliminating the expertise of the experts in conducting 
a neutral investigation by using a shortcut procedure is not appropriate given the seriousness of 
someone being added to the CACI database. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 3027 and Penal Code section 11169 as follows: 
 
§3027    
 (a) If allegations of child abuse, including child sexual abuse, are made during a child 1 
custody proceeding and the court has concerns regarding the child's safety, the court may take 2 
any reasonable, temporary steps as the court, in its discretion, deems appropriate under the 3 
circumstances to protect the child's safety until an investigation can be completed. Nothing in 4 
this section shall affect the applicability of Section 16504 or 16506 of the Welfare and 5 
Institutions Code. 6 
 (b) If allegations of child abuse, including child sexual abuse, are made during a child 7 
custody proceeding, the court may request that the local child welfare services agency conduct 8 
an investigation of the allegations pursuant to Section 328 of the Welfare and Institutions Code. 9 
Upon completion of the investigation, the agency shall report its findings to the court. 10 
 (c) Family court judicial officers who make a finding by a preponderance of evidence of 11 
sexual abuse as defined within Section 11165.1 of the Penal Code following an evidentiary 12 
hearing, where all parties were present and were represented by counsel, shall refer that case to 13 
the local child welfare agency for entry into the Child Abuse Central Index, pursuant to Section 14 
11169 of the Penal Code. 15 
  16 
§11169 17 
 (a) An agency specified in Section 11165.9 shall forward to the Department of Justice a 18 
report in writing of every case it investigates of known or suspected child abuse or severe neglect 19 
that is determined to be substantiated, and any case it is referred pursuant to subdivision (c) of 20 
Section 3027 of the Family Code, other than cases coming within subdivision (b) of Section 21 
11165.2. An agency shall not forward a report to the Department of Justice unless it has 22 
conducted an active investigation and determined that the report is substantiated, as defined in 23 
Section 11165.12 or unless a Family Court judicial officer has made a finding of sexual abuse, 24 
by a preponderance of evidence, pursuant to subdivision (c) of Section 3027 of the Family Code. 25 
If a report has previously been filed which subsequently proves to be not substantiated, the 26 
Department of Justice shall be notified in writing of that fact and shall not retain the report. The 27 
reports required by this section shall be in a form approved by the Department of Justice and 28 
may be sent by fax or electronic transmission. An agency specified in Section 11165.9 receiving 29 
a written report from another agency specified in Section 11165.9 shall not send that report to the 30 
Department of Justice. 31 
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 (b) On and after January 1, 2012, a police department or sheriff's department specified in 32 
Section 11165.9 shall no longer forward to the Department of Justice a report in writing of any 33 
case it investigates of known or suspected child abuse or severe neglect. 34 
 (c) At the time an agency specified in Section 11165.9 forwards a report in writing to the 35 
Department of Justice pursuant to subdivision (a), the agency shall also notify in writing the 36 
known or suspected child abuser that he or she has been reported to the Child Abuse Central 37 
Index (CACI).The notice required by this section shall be in a form approved by the Department 38 
of Justice. The requirements of this subdivision shall apply with respect to reports forwarded to 39 
the department on or after the date on which this subdivision becomes operative. 40 
 (d) Subject to subdivision (e), any person who is listed on the CACI has the right to a 41 
hearing before the agency that requested his or her inclusion in the CACI to challenge his or her 42 
listing on the CACI. The hearing shall satisfy due process requirements. It is the intent of the 43 
Legislature that the hearing provided for by this subdivision shall not be construed to be 44 
inconsistent with hearing proceedings available to persons who have been listed on the CACI 45 
prior to the enactment of the act that added this subdivision. 46 
 (e) A hearing requested pursuant to subdivision (d) shall be denied when a court of 47 
competent jurisdiction has determined that suspected child abuse or neglect has occurred, or 48 
when the allegation of child abuse or neglect resulting in the referral to the CACI is pending 49 
before the court. A person who is listed on the CACI and has been denied a hearing pursuant to 50 
this subdivision has a right to a hearing pursuant to subdivision (d) only if the court's jurisdiction 51 
has terminated, the court has not made a finding concerning whether the suspected child abuse or 52 
neglect was substantiated, and a hearing has not previously been provided to the listed person 53 
pursuant to subdivision (d). 54 
 (f) Any person listed in the CACI who has reached 100 years of age shall have his or her 55 
listing removed from the CACI. 56 
 (g) Any person listed in the CACI as of January 1, 2013, who was listed prior to reaching 57 
18 years of age, and who is listed once in CACI with no subsequent listings, shall be removed 58 
from the CACI 10 years from the date of the incident resulting in the CACI listing. 59 
 (h) If, after a hearing pursuant to subdivision (d) or a court proceeding described in 60 
subdivision (e), it is determined the person' s CACI listing was based on a report that was not 61 
substantiated, the agency shall notify the Department of Justice of that result and the department 62 
shall remove that person's name from the CACI. 63 
 (i) Agencies, including police departments and sheriff's departments, shall retain child 64 
abuse or neglect investigative reports that result or resulted in a report filed with the Department 65 
of Justice pursuant to subdivision (a) for the same period of time that the information is required 66 
to be maintained on the CACI pursuant to this section and subdivision (a) of Section 11170. 67 
Nothing in this section precludes an agency from retaining the reports for a longer period of time 68 
if required by law. 69 
 (j) The immunity provisions of Section 11172 shall not apply to the submission of a 70 
report by an agency pursuant to this section. However, nothing in this section shall be construed 71 
to alter or diminish any other immunity provisions of state or federal law. 72 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
The Problem: DOJ maintains CACI to help track persons who have had findings of child abuse 
and/or neglect made against them.  More specifically, this includes substantiated allegations of 
sexual abuse based upon a preponderance of evidence standard, as determined by a social worker 
and not a court of law. Basically, persons every day are entered into the CACI system regardless 
of whether there has ever been an adjudication.  When CPS has either not stepped in or failed to 
substantiate an allegation, however, it is later substantiated by the same standard after an 
evidentiary hearing, where both parties are present and represented by counsel, this is not being 
reported to the DOJ. This is counter to the policy to protect children and it is counter to the spirit 
and intent of Penal Code section 11169. 
 
When both persons have been present for an evidentiary hearing and represented by counsel, 
should the family court find by a preponderance of evidence sexual abuse as defined in Penal 
Code section 11165.1, it should also be reported. Without this, each and every one of us could 
have a child attending school with a teacher whom has a civil conviction for sexual abuse. 
 
The Solution:  This proposal would (1) amend Family Code section 3027 to require family courts 
to notify their local child welfare agency when the court has made a finding by a preponderance 
of evidence of sexual abuse as defined in Penal Code section 11165.1, only after an evidentiary 
hearing where both parties were present and were represented by counsel, and (2) require the 
child welfare agency to refer the case to the DOJ for entry into CACI.  Persons no longer with 
civil convictions would be overlooked in background checks. 
 
This proposal does not place any burden on child welfare services other than filling out a one 
page form, i.e. form BCIA 8583. It is imperative that the individuals reviewing this legislation 
realize that there would be no further need for an investigation of the sexual abuse allegation, as 
by the time the local child welfare agency receives this referral from the family court judicial 
officer the findings have already been substantiated under a greater scrutiny in family law courts 
and with both parties present having a full opportunity to be noticed and heard while represented 
by counsel.  The same is true with respect to the perpetrator no longer requiring a grievance 
hearing to challenge his/her name’s entry into CACI, as they already had their day in court to 
challenge this and were given full due process. 
 
This proposal does not interfere with superiority of jurisdiction since by the time a family law 
court substantiates a finding of sexual abuse as defined in Penal Code section 11165.1, child 
welfare services has either opted to not file a dependency petition and/or has determined said 
allegations to be inconclusive and/or unfounded. 
 
Last year’s resolution 09-08-2015 was withdrawn at the Conference to work on some of the 
concerns and requested amendments. 
 
IMPACT STATEMENT:  
This resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION:  
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Tiffany L. Andrews, CWLS, CFLS, 6611 
Folsom Auburn Rd., Suite H, Folsom CA 95630, cell (707) 592-9603 or office (916) 790-8440, 
fax (916) 988-8440, email tandrews@tlalawoffice.com. 
 
RESPONSIBLE FLOOR DELEGATE: Tiffany L. Andrews, CWLS, CFLS 
 
 

COUNTERARGUMENTS 
 
FLEXCOM 
 
Approve in Principle 
 
Rationale:  
This Resolution proposes to amend Family Code Section 3027 and Penal Code Section 11169 
regarding sexual abuse reporting.  The Executive Committee of the Family Law Section of the 
State Bar of California (FLEXCOM) supports the rationale and goal of the proponent as a 
positive step towards ensuring that such offenders are added to the Child Abuse Central Index. 
 
Disclaimer: 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Trustees or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 03-03-2016 
 

DIGEST 

Amends Family Code section 7643 to eliminate confidentiality of paternity files to allow public 
access. 

Family Law: Eliminating Confidentiality of Paternity Files 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolutions 07-04-2012 and 05-16-2009, which were disapproved. 

: 

 
Reasons
This resolution amends Family Code section 7643 to eliminate confidentiality of paternity files 
to allow public access. This resolution should be disapproved because paternity proceedings 
involve privacy concerns that are different than those in divorce cases and such considerations 
were taken into account when the Legislature enacted the current statutory scheme and 
circumstances have not changed. 

: 

 
The proponent claims this resolution is necessary because there is no longer any logic to 
maintaining confidentiality in paternity files because similar information is available in divorce 
cases. However, this overlooks the fact that paternity cases and divorce cases involve 
fundamentally different issues. A paternity case may very well include very personal details 
about a person’s sexual activities outside of marriage to determine whether or not a particular 
man is the father of a child. The same cannot be said about divorce proceedings. 
 
Tabloid reporters already troll through court records to obtain lurid details about the private lives 
of celebrities. This would open the door to even more personal details without offering 
substantial justification supporting that need. A one-year waiting period does little to alleviate 
that concern. Moreover, a more narrowly tailored solution is available. The stated reason for the 
resolution is that information in paternity files can be useful in other family law matters. That 
could be addressed by creating a narrow exception allowing the limited release of the 
confidential information under specified circumstances, and with safeguards designed to 
preserve the confidentiality of the information.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Family Code section 7643 to read as follows:  
  
§7643  
 (a) Notwithstanding any other law concerning public hearings and records, a hearing or 1 
trial held under this part may be held in closed court without admittance of any person other than 2 
those necessary to the action or proceeding. Except as provided in subdivision (b), all papers and 3 
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records, other than the final judgment, pertaining to the action or proceeding, whether part of the 4 
permanent record of the court or of a file in a public agency or elsewhere, are subject to 5 
inspection and copying only in exceptional cases upon an order of the court for good cause 6 
shown. 7 
 (b) Papers and records pertaining to the action or proceeding that are part of the 8 
permanent record of the court are subject to inspection and copying by the parties to the action, 9 
their attorneys, and by agents acting pursuant to written authorization from the parties to the 10 
action or their attorneys. An attorney shall obtain the consent of the party to the action prior to 11 
authorizing an agent to inspect and copy the permanent record. An attorney shall also state on the 12 
written authorization that he or she has obtained the consent of the party to authorize an agent to 13 
inspect and copy the permanent record. 14 
 (c) After the passage of one year, the confidentiality provisions described in Sections (a) 15 
and (b) above, shall be waived, and the documents and court files and court hearings shall be 16 
available for public access.  17 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Los Angeles County Bar Association  
   
STATEMENT OF REASONS 
 
The Problem: Information that can be useful in other family law matters, because there are many 
cases where files can have relevant information about parents or other children, cannot be 
accessed at this time.  The same "sensitive information" is readily available to the public in 
divorce matters, but not paternity matters.  There is no longer any logic to "hiding" paternity case 
files. 
 
The Solution: The solution is to make paternity case files open to the public, in the same way 
that divorce files are open to the public.  And the "one year waiting period" should help to 
alleviate any "tabloid fever" in newly filed cases.  Frequently the contents of sealed Court 
paternity cases contain information that would be helpful to litigants and their attorneys re other 
siblings and familial relationships.  
 
 IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alexandra K. Mells, 10736 Jefferson Blvd., 
#510, Culver city, CA 90230, phone 213-247-1649, e-mail alexandra.mells@earthlink.net.  
  
RESPONSIBLE FLOOR DELEGATE: Alexandra K. Mells 
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COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO (BASF)  
 
BASF believes that children in parentage cases are entitled to protection of their privacy.  This is in 
keeping with laws that limit public access to files in other matters that involve children, such as 
adoptions, juvenile, and dependency proceedings.  If there is inconsistency, the answer would be to 
extend privacy to information about minor children that is placed into the record in dissolution cases.  
Children in parentage and other court cases are not parties to the action, and have no control about facts 
related to them being used in pleadings.  Parents engaged in custody litigation routinely file declarations 
containing discussion of their children’s school performance, medical care, psychological treatment, 
behavioral issues, and other extremely private details of their lives.  There are often copies of medical, 
therapeutic and school records and reports attached to pleadings as exhibits.  This information about 
children can be accessed by school mates, or come back to haunt them later in their lives.   
 
FLEXCOM 
 
Approve in Principle 
 
Rationale:  
This Resolution proposes to amend Family Code Section 7643 to provide public access to paternity 
files.  The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
supports the reasoning of the proponents. 
 
Disclaimer: 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  This 
position has not been adopted by either the State Bar's Board of Trustees or overall membership, 
and is not to be construed as representing the position of the State Bar of California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 03-04-2016 
 
DIGEST 
Family Law: Final Child Custody Determinations Immediately Appealable 
Amends Code of Civil Procedure section 904.1 regarding the appealability of custody 
determination orders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 904.1 regarding the appealability of 
custody determination orders. This resolution should be approved in principle because it will 
clarify the appealability of orders that are considered final by a family court but not final for the 
purpose of appeal. 
 
In many family law cases, the issues are bifurcated due to the length of the action and the needs 
of the parties. Bifurcated issues can include custody and other issues, as long as the bifurcation is 
likely to simplify the determination of the other issues. Custody is most often bifurcated from 
financial and property issues because the custody orders are often time-sensitive.  Custody orders 
memorialized in a judgment are considered final by the family court when a subsequent motion 
to modify custody is filed by either party, and the court applies a different test to these “final” 
orders to determine whether a modification is appropriate. However, a party wishing to modify a 
bifurcated judgment on custody cannot proceed with a straight-forward appeal because the 
judgment does not also dispose of all issues and is not considered a final order under section 
904.1.   
 
An appeal of a bifurcated judgment is available, but the process for securing this right is 
convoluted and impractical particularly considering the high percentage of pro per litigants in 
family law proceedings. To secure the right of an immediate appeal, a party must request that the 
court certify in its order that there is probable cause for immediate appellate review of the issue, 
or a party may request such a certification by motion made 10 days after mailing of the decision. 
The bifurcated judgment remains subject to appeal once a judgment on all issues is entered. 
However, the failure to secure this immediate right does not preclude an appeal, but that appeal 
could be delayed by years until the remaining issues can be resolved by a judgment that is 
recognized in section 904.1.  This resolution would clarify that a bifurcated judgment should be 
considered final and subject to immediate appeal of the issues disposed of in that judgment.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 904.1 to read as follows: 
 
§904.1 
 (a) An appeal, other than in a limited civil case, is to the court of appeal.  An appeal, other 1 
than in a limited civil case, may be taken from any of the following: 2 
 (1)  From a judgment, except (A) an interlocutory judgment, other than as provided in 3 
paragraphs (8), (9), and (11), or (B) a judgment of contempt that is made final and conclusive by 4 
Section 1222. 5 
 (2)  From an order made after a judgment made appealable by paragraph (1). 6 
 (3)  From an order granting a motion to quash service of summons or granting a motion 7 
to stay the action on the ground of inconvenient forum, or from a written order of dismissal 8 
under Section 581d following an order granting a motion to dismiss the action on the ground of 9 
inconvenient forum. 10 
 (4)  From an order granting a new trial or denying a motion for judgment notwithstanding 11 
the verdict. 12 
 (5)  From an order discharging or refusing to discharge an attachment or granting a right 13 
to attach order. 14 
 (6)  From an order granting or dissolving an injunction, or refusing to grant or dissolve an 15 
injunction. 16 
 (7)  From an order appointing a receiver. 17 
 (8)  From an interlocutory judgment, order, or decree, hereafter made or entered in an 18 
action to redeem real or personal property from a mortgage thereof, or a lien thereon, 19 
determining the right to redeem and directing an accounting. 20 
 (9)  From an interlocutory judgment in an action for partition determining the rights and 21 
interests of the respective parties and directing partition to be made. 22 
 (10)  From an order made appealable by the provisions of the Probate Code or the Family 23 
Code. 24 
 (11)  From an interlocutory judgment directing payment of monetary sanctions by a party 25 
or an attorney for a party if the amount exceeds five thousand dollars ($5,000). 26 
 (12)  From an order directing payment of monetary sanctions by a party or an attorney for 27 
a party if the amount exceeds five thousand dollars ($5,000). 28 
 (13)  From an order granting or denying a special motion to strike under Section 425.16. 29 
 (14)  From a final child custody order or judgment in a bifurcated proceeding. 30 
 (b)  Sanction orders or judgments of five thousand dollars ($5,000) or less against a party 31 
or an attorney for a party may be reviewed on an appeal by that party after entry of final 32 
judgment in the main action, or at the discretion of the court of appeal, may be reviewed upon a 33 
petition of extraordinary writ. 34 

 35 
(Proposed new language underlined; language to be deleted stricken) 36 

 
PROPONENT:  Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
The Problem: In a family law proceeding, Family Code section 2025 allows a discretionary 
appeal from an order or judgment on an issue bifurcated for separate trial or hearing.  The trial 
court must certify the issue for appeal, and the appellate court must grant a motion to appeal.  Id.; 
Cal. Rules of Court, rule 5.392. 
 
A final judgment or order for child custody is appealable.  Sarah B. v. Floyd B. (2008) 159 
Cal.App.4th 938.  Recent unpublished cases, however, hold that a final child custody order or 
judgment in a bifurcated proceeding may not be immediately appealed except as allowed in 
§ 2025 and rule 3.592.  In re Marriage of Rubtsova dn Rubtsov (2015) 2015 WL 4511298 at *4, 
fn. 4; In re Marriage of Lee-Masis and Barrett (2015) 2015 WL 7075302 at *3.  In re Marriage 
of Lee-Masis and Barrett (2015) 2015 WL 7075302 at *3.   
 
If a final order or judgment for child custody in a bifurcated proceeding is not immediately 
appealable, the parent challenging the order or judgment will have to await entry of a final 
judgment on all other disputed issues in the case.  That can delay appeal of the custody 
determination literally for years. 
 
The Solution: This resolution would amend Code of Civil Procedure section 904.1(a), by adding 
to the list of appealable judgments and orders a final judgment or order for child custody in a 
bifurcated proceeding.  
 
In Lester v. Lennane (2000) 84 Cal.App.4th 536, 565, the court held that a temporary child 
custody order is not immediately appealable; appellate review must be sought by a writ petition.  
The court reasoned that the longer the child is with the primary custodial parent, the stronger the 
child’s bond with that parent is likely to grow, and the longer it takes to obtain appellate review, 
the more likely the trial court will find on remand “that the child’s best interest requires 
preserving that bond to maintain stability in the child’s life.”  Id.   
 
“The very nature” of an order for temporary child custody, the court held, “compels the swiftest 
possible review of any challenge.”   Id.  The same is true of a final child custody determination, 
even when child custody has been bifurcated for separate trial or hearing. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHORS AND/OR PERMANENT CONTACTS: Jay-Allen Eisen, 1000 G Street, Suite 210, 
Sacramento, CA 95814, Telephone: 916-444-6171, Fax: 916.441.5810, email 
jae@eisenlegal.com; Mark Johannessen, 1722 Professional Dr., Sacramento, CA 95825 
Telephone 916.488.5088 Fax 916.488.5080, email mark@familylawcenter.us 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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COUNTERARGUMENTS 
 
FLEXCOM 
 
Approve in Principle 
 
Rationale:  
The Resolution seeks to amend Code of Civil Procedure Section 904.1 regarding appealability of 
a custody determination.  The Executive Committee of the Family Law Section of the State Bar 
of California (FLEXCOM) supports the goal of developing an easier and less expensive way to 
appeal final custody orders. 
 
Disclaimer: 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Trustees or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 04-01-2016 
 
DIGEST 
Unlawful Detainer: Enlargement of Notice and Opposition Times for Summary Judgment 
Amends Code of Civil Procedure section 1170.7 to clarify and lengthen time frames for 
summary judgment or adjudication motions in unlawful detainer actions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 

 
Reasons: 
This resolution amends Code of Civil Procedure section 1170.7 to clarify and lengthen time 
frames for summary judgment or adjudication motions in unlawful detainer actions. This 
resolution should be approved in principle because it provides clarity to the process, and gives 
the court somewhat more time to fully consider the merits of the motion, so that oral argument, if 
any, would be most meaningful. 
 
Under current law, a summary judgment motion can be brought on five days notice, with 
opposition, if any, due at the hearing.  This resolution would lengthen the current five calendar 
day notice with opposition due at the hearing, to 16 calendar days, with opposition and reply due 
seven calendar days and one day before the hearing, respectively.  Assuming for purposes of 
discussion a hearing date can be obtained that allows such short notice, the court has virtually no 
time to review and consider the matter, resulting, in effect, in “trial by ambush.”  This resolution 
would take the parties closer to due process on both sides, while comporting with the general 
principle that unlawful detainer is to be a summary process involving shorter time frames than 
regular civil litigation.   
 
The resolution also clarifies that the alternative of summary adjudication would be available to a 
party when appropriate, which could be useful, for example, to eliminate an inappropriate 
affirmative defense. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1170.7 to read as follows: 
 
§1170.7 
 (a)  A motion for summary judgment or summary adjudication may be made at any time 1 
after the answer is filed upon giving five at least 16 calendar days notice. Summary judgment or 2 
summary adjudication shall be granted or denied on the same basis as a motion under Section 3 
437c. 4 
 (b)  Any opposition to the motion must be in writing and filed at least 7 calendar days 5 
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before the hearing date.  Any reply to an opposition must be in writing and filed at least 1 court 6 
day before the hearing date. 7 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS    
 
The Problem: Currently, a summary judgment or summary adjudication motion in unlawful 
detainer matters can be heard on 5 days’ notice. A party opposing a summary judgment or 
summary adjudication in such matters is not required to provide a written opposition. If a party 
wants to file a written opposition or reply, it may be served on the court day before the hearing. 
Consequently, if a party does oppose the summary motion or summary adjudication, the court 
may not see or hear evidence opposing the motion until the day before or the day of the hearing. 
 
Summary judgment motions in unlawful detainer actions involve substantial judicial resources to 
review, analyze and decide.  Under the current law, the court may not have any notice of 
opposition to the motion until the time of the hearing and then be faced with extensive 
documents and legal argument. If such documents and argument materialize, the court would 
likely be required to take the matter under submission in a second review and analysis resulting 
in further use of judicial resources. 
 
The Solution: This resolution would require the parties to fully and timely notify the court of 
their respective positions before the hearing to help the court make better decisions and 
effectively use the limited resources available.  The additional notice time will allow the 
opposing party more time to consult and retain legal counsel if desired, or at least to have the 
opportunity to frame a meaningful position in opposition to the motion. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION   
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Wayne Templin, 144 E. Washington Ave., 
Escondido, CA  92025; (760) 743-0222.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 
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RESOLUTION 04-02-2016 
 

DIGEST 
Arbitration: Deadline to Respond to Petition to Compel Arbitration 
Amends California Code of Civil Procedure section 1290.6 by changing the time to respond to 
any petition to compel arbitration to conform to the deadlines set forth in Code of Civil 
Procedure section 1005. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 1290.6 by changing the time to respond 
to any petition to compel arbitration to conform to the deadlines set forth in Code of Civil 
Procedure section 1005.  This resolution should be disapproved because it could create a 
situation when a defendant has less than 30 days after an action is filed to respond to a petition to 
compel arbitration.  
 
Currently, Code of Civil Procedure section 1290.6 requires that a party respond to a petition to 
compel arbitration either within 10 days after service of the petition or within 30 days after 
service of the petition depending on the manner in which the petition is served.  The proposed 
amendment to section 1290.6, to require a response within nine court days of the hearing, would 
be appropriate for matters that are already in litigation, such as when an action is filed and the 
defendant seeks to compel arbitration.  However, the resolution deletes the language giving 30 
days to respond when the petition is served under section 1290.4, which is the procedure used 
when the court action is filed in order to compel arbitration.  As a result, the resolution could 
shorten the response time for a party who is not already a party to litigation.  A party should not 
have less than 30 days to respond to any initial pleading in an action, even if the action seeks to 
compel arbitration. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1290.6 to read as follows: 
 
§1290.6 
 A response shall be served and filed at least nine court days before the hearing. within 10 1 
days after service of the petition except that if the petition is served in the manner provided in 2 
paragraph (2) of subdivision (b) of Section 1290.4, the response shall be served and filed within 3 
30 days after service of the petition.  The time provided in this section for serving and filing a 4 
response may be extended by an agreement in writing between the parties to the court 5 
proceeding or, for good cause, by order of the court. 6 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law requires that the respondent is served with a petition to compel 
arbitration to file its response 10 days after being personally served with the petition.  A petition, 
however, is to be heard upon the notice provided by law for the making and hearing of motions.  
By hearing a petition upon the notice provisions for the making and hearing of motions, the 
hearing is usually set at least a month from when the petition is filed, yet the respondent is still 
required to prepare its response in only 10 days. 
 
A respondent is often unaware that they have signed any an arbitration agreement. The first time 
many respondents learn of the arbitration agreement is when they are served with a petition, 
which requires a rapid response from the respondent to avoid dire consequences.  “The 
allegations of a petition are deemed to be admitted by a respondent duly served therewith unless 
a response is duly served and filed.”  Code Civ. Proc., § 1290.  Thus, the 10-day response 
deadline poses an undue burden on the respondent and sets unreasonable expectations involving 
the respondent’s right to a jury trial.  Respondents should be afforded more time to prepare a 
thorough well prepared response.  Furthermore, depending on the county, it is not uncommon for 
a hearing on a petition to compel arbitration to be calendared months from the filing date.  
Despite the fact that a hearing is set for months later, existing law requires that a respondent 
conduct its research and investigation to oppose the petition in only 10 days after being 
personally served.  All the effort quickly expended by the respondent does not serve any purpose 
when the hearing is months later.  Code of Civil Procedure section 1290.2 already requires that a 
petition be heard in the manner and upon the notice provided by law for the making and hearing 
of motions.  The response should also be filed and served in the same manner as oppositions to 
motions. 
 
The Solution: Would allow the respondent to serve and file its response to a petition to compel 
arbitration nine court days before the hearing. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Matthew Gutierrez, Gutierrez Derham Law 
Firm LLP, 26632 Towne Centre Drive, Suite 300, Foothill Ranch, CA 92610, phone 949-420-
3767, e-mail mg@gutierrezderham.com. 
 
RESPONSIBLE FLOOR DELEGATE: Matthew Gutierrez 
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RESOLUTION 04-03-2016 
 

DIGEST 
Small Claims Court: Attorney’s Fees on Appeal 
Amends Code of Civil Procedure section 116.780 to increase the maximum award of attorney’s 
fees on appeal from a small claims judgment from $150 to $1000. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 06-01-2008, which was approved in principle. 
 
Reasons:  
This resolution amends Code of Civil Procedure section 116.780 to increase the maximum award 
of attorney’s fees on appeal from a small claims judgment from $150 to $1000. This resolution 
should be disapproved because, while the amount should be adjusted to match inflation, the 
proposed increase is too great and does not follow California’s policy that small claims court 
exists to permit an inexpensive resolution of claims of small value. 
 
Parties in small claims court are generally not permitted to be represented by counsel at trial, but 
can have legal representation on appeal. Defendants may appeal a judgment on plaintiff’s claims; 
plaintiffs may appeal a judgment on defendant’s claims (i.e, if the defendant files a 
counterclaim); but plaintiffs may not appeal a judgment on their own claims. (Code Civ. Proc. § 
116.710, subd. (a).) Such appeals are heard by a superior court judge in the same county who did 
not try the case. The decision on this appeal is final and non-appealable. (Code Civ. Proc., § 
116.780, subd. (a).) The Court of Appeal has jurisdiction to consider extraordinary writs on 
limited procedural issues and to ensure uniform application of small claims laws statewide. 
(Dorsey v. Superior Court (2015) 241 Cal.App.4th 583, 590-591.) The superior court may award 
a maximum attorney’s fee award of $150 on a small claims appeal only for “good cause and 
where necessary to achieve substantial justice between the parties.” (Code Civ. Proc., § 116.780, 
subd. (c).) This is not an automatic prevailing party attorney fee provision, and it cannot be 
contracted away. (Dorsey v. Superior Court, supra, 241 Cal.App.4th at p. 583.) This statutory 
scheme trumps any contractual fee shifting provision. (Id. at p. 588.) And where such an appeal 
is “without substantial merit,” the court may award up to an additional $1000 in attorney’s fees. 
 
A low cap accords with California’s policy of ensuring an inexpensive and efficient dispute 
resolution system for small claims. When the small claims system was created in 1990, the cap 
was only $15; it was raised to $150 in 1991 because the legislature found that $15 was not 
having the desired effect of deterring losing defendants from gaining an unfair bargaining 
advantage against prevailing plaintiffs, and $150 would not be prohibitively expensive. (Id. at p. 
583.) Increasing the amount to $1000 pushes the balance in the opposite direction, and gives the 
prevailing plaintiff an unfair bargaining advantage. The amount of $150 was never meant to fully 
compensate a party for all attorney’s fees incurred. Consider also that even in 1991, $150 was 
less than the hourly rate of most California attorneys. 
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While the amount should be increased to match inflation, increasing it to $1000 would have a 
chilling effect on meritorious appeals because $1000 is prohibitively expensive for many. 
According to 2011 census data, the per capita annual income in California is only $29,634 
(adjusted for inflation, that would be about $39,971 in today’s dollars). The gross monthly 
income of a person earning $39,971 per year is only about $3,300. For such a person, $1000 is 
nearly a third of his/her monthly gross pay. On the other hand, $150 in 1991 dollars adjusted for 
inflation would only be $265 today.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 116.780 to read as follows: 
 
§116.780 
 (a) The judgment of the superior court after a hearing on appeal is final and not 1 
appealable. 2 
 (b) Article 6 (commencing with Section 116.610) on judgments of the small claims court 3 
applies to judgments of the superior court after a hearing on appeal, except as provided in 4 
subdivision (c). 5 
 (c) For good cause and where necessary to achieve substantial justice between the parties, 6 
the superior court may award a party to an appeal reimbursement of (1) attorney's fees actually 7 
and reasonably incurred in connection with the appeal, not exceeding one hundred fifty dollars 8 
($150)  one thousand dollars ($1,000), and (2) actual loss of earnings and expenses of 9 
transportation and lodging actually and reasonably incurred in connection with the appeal, not 10 
exceeding one hundred fifty dollars ($150). 11 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS    
 
The Problem: The amount of attorney’s fees which may be awarded in an appeal from a Small 
Claims Court judgment set out Code of Civil Procedure section 116.780 has not been amended 
since 1991.  The amount of attorney’s fees which may be awarded is $150.  This amount is less 
than the hourly rate of most attorneys in today’s market, even the most novice.  Setting the 
attorney’s fees that may be awarded on an appeal at such an unreasonably low level discourages 
attorneys from assisting parties in small claims appeals.  Having attorney representation 
facilitates efficient handling of these cases on the Superior Court calendar, which hears these 
appeals.  Recently in Dorsey v. Superior Court (2015) 241 Cal.App.4th 583, the Fourth District 
Court of Appeal ruled that Section 116.780 superseded contractual attorney fee provision.  (Id., 
at p. 844.)  The Court noted that attorney’s fees in small claims appeals are subject to “fairness 
and equitable considerations,” which serves as a restriction on “uncapped” attorney’s fees 
awards.  (Id., at p. 586-587.)  Thus, the increase in the legislative cap on fees would still be 
subject to these requirements, and not result in any additional burden on the small claims 
process.   
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The Solution: This Resolution would increase the amount of attorney’s fees that could be 
awarded in a Small Claims appeal to $1,000.  Even though $1,000 would likely only cover a few 
hours of attorney time in handling the appeal, it would nonetheless encourage attorneys to 
provide assistance on small claims appeals.  
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION:  Code of Civil Procedure section 
116.780 was amended in 2011 to eliminate an obsolete code reference.  No change was made to 
the dollar limitation for an award of fees.  This Resolution was proposed and approved in 
principle by the Conference in 2008 (Resolution 06-01-08).   
 
AUTHOR AND/OR PERMANENT CONTACT: Deborah F. Bayus, 1901 Camino Vida 
Roble, Ste. 205, Carlsbad, CA  92008; (760) 918-9207.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 
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RESOLUTION 04-04-2016 
 
DIGEST 
Small Claims Court:  Attorneys’ Fees Recoverable in an Appeal Without Merit 
Amends Code of Civil Procedure section 116.790 to increase the amount of attorneys’ fees 
recoverable in a small claims appeal that is without substantial merit from $1000 to $3000. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 116.790 to increase the amount of 
attorneys’ fees recoverable in a small claims appeal that is without substantial merit from $1000 
to $3000.  This resolution should be disapproved because an attorneys’ fee award of $3000 may 
be more than the amount recovered in the underlying small claims action.   
 
Code of Civil Procedure section 116.220 provides that small claims courts have jurisdiction over 
actions in which the amount sought to be recovered does not exceed $5,000.  (Code Civ. Proc., § 
116.220, subd. (a).)  There are exceptions to this general rule which provide that the recoverable 
limit is either $2,500, $4,000 or $10,000, depending on the type of case.  (Code Civ. Proc., §§ 
116.220, subd. (c), 116.221.)  Although increasing the amount of attorneys’ fees recoverable in 
an appeal the court finds lacking in substantial merit from $1,000 to $3,000 may encourage more 
attorneys to assist with small claims appeals, the purpose of small claims court is to bring claims 
involving small sums of money “’without spending more money on attorney’s fees and court 
expenses than the claims were worth.’”  (Dorsey v. Superior Court (2015) 241 Cal.App.4th 583, 
592 [quoting Zucker & Her, The People’s Court Examined: A Legal and Empirical Analysis of 
the Small Claims Court System (2003) 37 U.S.F. L.Rev. 315, 321].)  Increasing the amount of 
recoverable attorneys’ fees in frivolous appeals from $1000 to $3000 may have the effect of 
discouraging a small claims defendant from filing a meritorious appeal because of the possibility 
of the increased fee exposure.   
 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 116.790 to read as follows: 
 
§116.790   
 If the superior court finds that the appeal was without substantial merit and not based on 1 
good faith, but was intended to harass or delay the other party, or to encourage the other party to 2 
abandon the claim, the court may award the other party (a) attorney's fees actually and 3 
reasonably incurred in connection with the appeal, not exceeding one three thousand dollars 4 
($1,000  $3,000), and (b) any actual loss of earnings and any expenses of transportation and 5 
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lodging actually and reasonably incurred in connection with the appeal, not exceeding one 6 
thousand dollars ($1,000), following a hearing on the matter. 7 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: The amount of attorney’s fees which may be awarded in an appeal from a Small 
Claims Court judgment where an appeal has been brought without substantial justification and 
not based on good faith has not been amended since its enactment in 1990.  The amount of 
attorney’s fees which may be awarded when a bad faith showing is made is limited to $1,000.  
This amount is substantially less than fees incurred for the required showing of bad faith, even 
for the most novice attorney.  Setting the attorney’s fees that may be awarded on an appeal which 
requires the additional showing of bad faith at such an unreasonably low level discourages 
attorneys from assisting parties in small claims appeals.  Having attorney representation 
facilitates efficient handling of these cases on the Superior Court calendar, which hears these 
appeals.     
 
The Solution:  This Resolution would increase the maximum amount of attorney’s fees which 
may be awarded by the Superior Court on an appeal from a Small Claims Court Judgment where 
there is a showing of that the appeal was with substantial merit and not based on good faith, from 
$1,000 to $3,000.  Even though $3,000 would likely only cover a few hours of attorney time in 
handling an appeal that carries the addition burden of a bad faith showing, it would nonetheless 
encourage attorneys to provide assistance on small claims appeals.  
 
Recently in Dorsey v. Superior Court (2015) 241 Cal.App.4th 583, the Fourth District Court of 
Appeal ruled that Section 116.780 superseded contractual attorney fee provision.  (Id., at p. 844.)  
The Court noted that attorney’s fees in small claims appeals are subject to “fairness and equitable 
considerations,” which serves as a restriction on “uncapped” attorney’s fees awards.  (Id., at p. 
586-587.)  Thus, the increase in the legislative cap on fees would still be subject to these 
requirements, and not result in any additional burden on the small claims process. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Code of Civil Procedure section 116.790 was amended in 1991 to clarify certain language.  No 
change was made to the dollar limitation for an award of fees.  This Resolution is related to 
proposed amendment to Code of Civil Procedure section 116.780.     
 
AUTHOR AND/OR PERMANENT CONTACT: Deborah F. Bayus, 1901 Camino Vida 
Roble, Ste. 250, Carlsbad, CA  92008; (760) 918-9207.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 
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RESOLUTION 04-05-2016   
 

DIGEST 
Small Claims: Service of Counterclaim by Mail 
Amends Code of Civil Procedure section 116.360 to allow a small claims counterclaim to be 
served by mail. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found.  
 
Reasons:    
This resolution amends Code of Civil Procedure section 116.360 to allow a small claims 
counterclaim to be served by mail.  This resolution should be approved in principle because 
service by mail is efficient and would not prejudice the plaintiff who has already appeared in the 
case. 
 
Service by mail is recognized as a reliable means of service.  Further, service by mail is more 
efficient and less time consuming than requiring a cross-complainant to determine and comply 
with the method of service used by the plaintiff in a case.  Although personal service may be the 
most reliable means of service, current law does not require that counterclaims be personally 
served (unless that was how the plaintiff served it), and it is often less efficient for parties than 
mail service because personal service may require a small claims party to find transportation and 
suffer delays from road congestion.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 116.360 to read as follows: 
 
§116.360 
 (a) The defendant may file a claim against the plaintiff in the same action in an amount 1 
not to exceed the jurisdictional limits stated in Sections 116.220, 116.221, and 116.231. The 2 
claim need not relate to the same subject or event as the plaintiff's claim. 3 
    (b) The defendant's claim shall be filed and served in the manner provided for filing and 4 
serving a claim of the plaintiff under Sections 116.330 and 116.340.  The defendant’s claim shall 5 
be served either in the manner provided for service of a claim under Section 116.330 or 116.340 6 
or defendant may cause the claim to be deposited in the U.S. Mail, postage pre-paid, to the name 7 
and address of the plaintiff as stated in the claim with a completed Proof of Service. 8 
    (c) The defendant shall cause a copy of the claim and order to be served on the plaintiff at 9 
least five days before the hearing date, unless the defendant was served 10 days or less before the 10 
hearing date, in which event the defendant shall cause a copy of the defendant's claim and order 11 
to be served on the plaintiff at least one day before the hearing date. 12 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: A cross-claim in a small claims matter is required to be served in the same manner 
as the original claim (i.e., certified mail by the clerk of the court, personal service or substituted 
service).  Even though the plaintiff is already in the action, there is no provision for service by 
regular mail.  These heightened forms of service are unnecessary since the cross-claim is only 
authorized against the plaintiff who is already a party in the action. 
 
The Solution:  This resolution would allow a defendant to mail serve a cross-claim to the 
plaintiff in the address stated in plaintiff’s claim. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 04-06-2016 
 

DIGEST 
Small Claims: Compulsory Cross-Complaints  
Amends Code of Civil Procedure sections 116.360, 426.10 and 426.60 to require compulsory 
cross-complaints in small claims actions.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution amends Code of Civil Procedure sections 116.360, 426.10 and 426.60 to require 
compulsory cross-complaints in small claims actions.  This resolution should be disapproved 
because it will create a trap for the unwary where pro per parties, with no legal training, will be 
at great risk of losing substantive rights. 
 
Many attorneys have trouble determining whether a cross-complaint is compulsory or 
permissive.  Expecting laypersons with no legal training to make such a determination, 
particularly on the expedited schedule for small claims action, is not reasonable or just.  This 
resolution would not decrease the burden on the courts or the costs on the parties.  Instead, it 
would force unknowing litigants to waive their rights.  Adding that risk and hurdle to small 
claims proceedings, which are designed to be accessible and beneficial for unrepresented 
persons, would not promote justice or the public policy behind small claims actions. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 116.360, 426.10 and 426.60 to read as 
follows: 
 
§116.360 
 (a)  If the defendant has a claim which arises out of the same contract, transaction, matter 1 
or event which is the subject of the plaintiff’s claim, within the time limits set forth in subsection 2 
(e), defendant shall: 3 
 (1) file a claim against the plaintiff if the amount does not exceed the jurisdictional limits 4 
stated in Sections 116.220, 116.221, and 116.231, or 5 
 (2) commence an action against the plaintiff in a court of competent jurisdiction pursuant 6 
to Section 116.390 if the claim exceeds the jurisdictional limits stated in Sections 116.220, 7 
116.221, and 116.231.   8 
 (b)  If the defendant fails to allege in a claim against the plaintiff any claim which arises 9 
out of the same contract, transaction, matter or event which is the subject of the plaintiff’s claim 10 
(at the time the filing of defendant’s claim would be due) which he has against the plaintiff, the 11 
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defendant may not thereafter in any other action assert against the plaintiff the related claim not 12 
asserted. 13 
 (c)  The defendant may file a claim against the plaintiff in the same action in an amount 14 
not to exceed the jurisdictional limits stated in Sections 116.220, 116.221, and 116.231 that does. 15 
The claim need not relate to the same subject or event as the plaintiff's claim. 16 
   (bd) The defendant's claim shall be filed and served in the manner provided for filing and 17 
serving a claim of the plaintiff under Sections 116.330 and 116.340.   18 
   (ce) The defendant shall cause a copy of the claim and order to be filed and served on the 19 
plaintiff at least five days before the hearing date, unless the defendant was served 10 days or 20 
less before the hearing date, in which event the defendant shall cause a copy of the defendant's 21 
claim and order to be served on the plaintiff at least one day before the hearing date. 22 
 23 
§426.10 24 
 As used in this article: 25 
   (a) "Complaint" means a complaint or cross-complaint or claim filed in a small claims 26 
action. 27 
    (b) "Plaintiff" means a person who files a complaint or cross-complaint. 28 
   (c) "Related cause of action" means a cause of action which arises out of the same 29 
transaction, occurrence, or series of transactions or occurrences as the cause of action which the 30 
plaintiff alleges in his complaint. 31 
 32 
 33 
§426.60 34 
  (a) This article applies only to civil actions and does not apply to special proceedings. 35 
    (b) This article does not apply to actions in the small claims court. 36 
 (c) This article does not apply where the only relief sought is a declaration of the rights 37 
and duties of the respective parties in an action for declaratory relief under Chapter 8 38 
(commencing with Section 1060) of Title 14 of this part. 39 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County  
 
STATEMENT OF REASONS 
 
The Problem: A cross-claim in a small claims matter is optional if it is within the jurisdictional 
limits of the small claims court.  See Universal City Nissan, Inc. v. Superior Court (1998) 65 
Cal.App.4th 203, 205.  However, this allows defendants to bring cross claims in separate actions 
and even at different times, which creates a multiplicity of actions.  The purpose of small claims 
is to provide a summary and inexpensive procedure to bring finality and resolve parties’ 
disputes.  By not requiring mandatory cross-complaints that are related to the plaintiff’s claims, 
there is a risk of not only multiplicity of actions, but also inconsistent judgments. 
 
The Solution: This resolution would require a defendant who has a claim arising out of the same 
contract or underlying transaction stated in plaintiff’s claim to bring that claim at the same time.  
It would still allow, but not require permissive cross-claims. 
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IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 

 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 
 

COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges disapproval of this resolution.  It will create a trap for the unwary 
given the short time limit to file a counterclaim in small claims actions. 
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RESOLUTION 04-07-2016 
 

DIGEST 
Civil Immunities: Eliminate Absolute Privilege for Falsely Reporting Criminal Activity
Amends Civil Code section 47 to provide that malicious or false reports of criminal activity are 
non-privileged communications. 

  

 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found.   

: 

 
Reasons
This resolution amends Civil Code section 47 to provide that malicious or false reports of 
criminal activity are non-privileged communications.  This resolution should be disapproved 
because the settled public policy is to allow unfettered access and reports to law enforcement by 
individuals without fear of reprisal and the proposed language would inhibit reporting. 

: 

 
The proposed change would expose an individual to liability for any and all communications 
with law enforcement, including, as the proponent states, the unintentional death of a factually 
innocent individual if the involvement of law enforcement led to the untimely death of that 
individual.  The possible liability would have a chilling effect on the channels of communication 
between law enforcement and individuals, and false reporting of a crime is already a punishable 
offense. 
 
The current proposed language also does not define the terms intentional or reckless disregard, 
leaving a court to apply either the criminal law definition of intentional or reckless disregard or 
the civil usage of the term.  The proposed language creates a question of fact that needs to be 
determined by the court prior to addressing the privilege.  This places further burden on the 
individual seeking to find an exception to the privilege. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 47 to read as follows: 
 
§47 
 A privileged publication or broadcast is one made: 1 
 (a) In the proper discharge of an official duty. 2 
 (b) In any (1) legislative proceeding, (2) judicial proceeding, (3) in any other official 3 
proceeding authorized by law, or (4) in the initiation or course of any other proceeding 4 
authorized by law and reviewable pursuant to Chapter 2 (commencing with Section 1084) of 5 
Title 1 of Part 3 of the Code of Civil Procedure, except as follows: 6 
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 (1) An allegation or averment contained in any pleading or affidavit filed in an action for 7 
marital dissolution or legal separation made of or concerning a person by or against whom no 8 
affirmative relief is prayed in the action shall not be a privileged publication or broadcast as to 9 
the person making the allegation or averment within the meaning of this section unless the 10 
pleading is verified or affidavit sworn to, and is made without malice, by one having reasonable 11 
and probable cause for believing the truth of the allegation or averment and unless the allegation 12 
or averment is material and relevant to the issues in the action. 13 
 (2) This subdivision does not make privileged any communication made in furtherance of 14 
an act of intentional destruction or alteration of physical evidence undertaken for the purpose of 15 
depriving a party to litigation of the use of that evidence, whether or not the content of the 16 
communication is the subject of a subsequent publication or broadcast which is privileged 17 
pursuant to this section. As used in this paragraph, “physical evidence” means evidence specified 18 
in Section 250 of the Evidence Code or evidence that is property of any type specified in Chapter 19 
14 (commencing with Section 2031.010) of Title 4 of Part 4 of the Code of Civil Procedure. 20 
 (3) This subdivision does not make privileged any communication made in a judicial 21 
proceeding knowingly concealing the existence of an insurance policy or policies. 22 
 (4) This subdivision does not make privileged any communication between a person and 23 
a law enforcement agency in which a person intentionally or with reckless disregard for the truth 24 
falsely reports that another person has committed or is in the act of committing a criminal act or 25 
is engaged in an activity requiring law enforcement intervention. 26 
 (4) (5) A recorded lis pendens is not a privileged publication unless it identifies an action 27 
previously filed with a court of competent jurisdiction which affects the title or right of 28 
possession of real property, as authorized or required by law. 29 
 (c) In a communication, without malice, to a person interested therein, (1) by one who is 30 
also interested, or (2) by one who stands in such a relation to the person interested as to afford a 31 
reasonable ground for supposing the motive for the communication to be innocent, or (3) who is32 
requested by the person interested to give the information. This subdivision applies to and 33 
includes a communication concerning the job performance or qualifications of an applicant for 34 
employment, based upon credible evidence, made without malice, by a current or former 35 
employer of the applicant to, and upon request of, one whom the employer reasonably believes is 36 
a prospective employer of the applicant. This subdivision authorizes a current or former 37 
employer, or the employer's agent, to answer whether or not the employer would rehire a current 38 
or former employee. This subdivision shall not apply to a communication concerning the speech 39 
or activities of an applicant for employment if the speech or activities are constitutionally 40 
protected, or otherwise protected by Section 527.3 of the Code of Civil Procedure or any other 41 
provision of law. 42 
 (d)(1) By a fair and true report in, or a communication to, a public journal, of (A) a 43 
judicial, (B) legislative, or (C) other public official proceeding, or (D) of anything said in the 44 
course thereof, or (E) of a verified charge or complaint made by any person to a public official, 45 
upon which complaint a warrant has been issued. 46 
 (2) Nothing in paragraph (1) shall make privileged any communication to a public journal 47 
that does any of the following: 48 
 (A) Violates Rule 5-120 of the State Bar Rules of Professional Conduct. 49 
 (B) Breaches a court order. 50 
 (C) Violates any requirement of confidentiality imposed by law. 51 
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 (e) By a fair and true report of (1) the proceedings of a public meeting, if the meeting was 52 
lawfully convened for a lawful purpose and open to the public, or (2) the publication of the 53 
matter complained of was for the public benefit. 54 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides absolute immunity from liability for anyone who reports 
criminal activity to the police, even falsely and with malice.  Calling 911 can be dangerous to 
innocent people’s health.  Over the past year, several innocent people (mostly young, Black 
males) have been killed by the police after a citizen called 911to report that the individuals 
involved were engaged in criminal activity, even though the deceased individuals were engaged 
in non-criminal, innocent activity.  Assuming the caller did so maliciously or recklessly, in 
California the deceased person’s family will not have a civil cause of action against the caller.  
According to the California Supreme Court’s interpretation of Civil Code section 47(b), “when a 
citizen contacts law enforcement personnel to report suspected criminal activity on the part of 
another person” that person has absolute immunity from liability, even if the report to the police 
was false and done maliciously or recklessly. Hagberg v. California Federal Bank (2004) 32 
Cal.4th 350, 355.  
  
The Solution:  Hagberg was a four to three decision, and the dissent pointed out that California is 
in the minority in its interpretation of section 47(b) or its equivalent in other states.  The majority 
rested its decision primarily on prior decisions of the Courts of Appeal based on an asserted 
policy of encouraging communications between citizens and police but failed to explain why that 
policy should extend to protecting malicious or reckless false reports. 
 
The dissenting opinion makes the better case for not making such reports subject to an absolute 
privilege in civil actions.  The dissenting opinion ended as follows: 
 
“The ramifications of an intentionally false report of suspected criminal activity to police are 
enormous. Citizens arrested pursuant to such a report will be stigmatized, and forever thereafter 
have to note the arrest on job, credit, and housing applications. Assertions that the charges were 
dropped, and of one’s actual innocence, will likely fall on deaf ears. Under the majority’s 
conclusion today, such falsely accused individuals will have no opportunity to clear their name, 
seek compensation for economic loss in defending the charges or loss of their reputation. In the 
absence of clear support from either the language or the history of section 47(b), this court 
should not approve absolute civil protection for such destructive and criminal communications 
conduct.” 
  
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, 582 Market Street, Suite 
1015, San Francisco, California 94105, Telephone: 415-444-6684 (o); 510-910-1392 (m);  
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

The reasoning of the majority of Hagberg v. California Federal Bank (2004) 32 Cal.4th 350 in 
making reports to the authorities privileged from civil suit—regardless of whether the report is 
false or malicious—is the better-reasoned position.  Both the public and any mandatory reporters 
(such as banks in elder financial abuse cases or school personnel in suspected child abuse cases) 
will be reluctant to report suspected crimes and abuse for fear of being accused of making an 
alleged “false report” and subsequently forced to defend a civil lawsuit that the allegedly “false” 
report was made intentionally or with reckless disregard for the truth or falsity of the report.  In 
the twelve years since the Supreme Court rendered its decision in Hagberg, there has not been a 
single case which disputed the reasoning of the Court that encouraging the public to report 
crimes outweighs an individual’s right to tort damages against the reporter for making that 
report.  Civil Code section 47 should not be amended to permit such tort damages. 
  
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges disapproval of this resolution.  Civil Code section 47's privilege 
encourages reporting of illegal activity by ensuring there will be no chilling effect by potential 
future civil liability.  The danger of false reports is mitigated by potential criminal liability for 
false reports.  For these policy reasons, the resolutions should be disapproved.  The Delegation 
further finds that the language in resolution of “reckless disregard” is also problematic and will 
lead to numerous retribution lawsuits. 
 

mailto:jhansenlaw101@gmail.com�


04-08-2016 Page 1 of 4 
 

RESOLUTION 04-08-2016 
 
DIGEST 
Anti-SLAPP: Prevailing Party Attorney Fee Award  
Amends Code of Civil Procedure section 425.16 to make attorney fee awards reciprocal.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
Similar to Resolution 08-03-2014, which was approved as amended. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16 to make attorney fee awards 
reciprocal. This resolution should be approved in principle because reciprocity of attorney fees is 
fair to both sides, and is calculated at both preventing abuse of SLAPP (Strategic Lawsuits 
Against Public Participation) suits by plaintiff as well as strategic misuse and abuse of anti-
SLAPP motions to strike by defendants.  
 
The courts in Hewlett-Packard Company v. Oracle Corporation (2015) 239 Cal.App.4th 1174, 
1183-1186, and Grewal v. Jammu (2011) 191 Cal.App.4th 977, 997-1001, discuss the worrisome 
Pandora’s Box opened with the enactment of Code of Civil Procedure section 415.16—the anti-
SLAPP statute—and the critical need to address both lawsuits brought to chill the valid exercise 
of constitutional rights, and defendants who strategically bring unmeritorious special motions to 
strike for improper purposes, be it delay or to increase costs.  The prospect of the prevailing 
party, plaintiff or defendant, being awarded attorney fees in connection with a special anti-
SLAPP motion to strike, is not only fair, but is likely to make the parties think twice.  An award 
of attorney’s fees can serve as a deterrent to a defendant bringing an unjustified motion or for 
improper purposes, while also leaving intact the salutary purpose behind the statute, which is to 
deter plaintiffs who file retaliatory lawsuits against those who were simply exercising their 
constitutional rights.  The existing statutory provision does not adequately or predictably provide 
plaintiffs the protection they deserve when improper motions are advanced by defendants.  The 
resolution will fix that, and put both sides on an even playing field with a strong incentive to 
conduct themselves within the letter and spirit of the law. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 425.16 to read as follows: 
 
§425.16 
 (a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 1 
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 2 
petition for the redress of grievances. The Legislature finds and declares that it is in the public 3 
interest to encourage continued participation in matters of public significance, and that this 4 
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participation should not be chilled through abuse of the judicial process. To this end, this section 5 
shall be construed broadly. 6 
 (b)(1) A cause of action against a person arising from any act of that person in furtherance 7 
of the person's right of petition or free speech under the United States Constitution or the 8 
California Constitution in connection with a public issue shall be subject to a special motion to 9 
strike, unless the court determines that the plaintiff has established that there is a probability that 10 
the plaintiff will prevail on the claim. 11 
 (2) In making its determination, the court shall consider the pleadings, and supporting 12 
and opposing affidavits stating the facts upon which the liability or defense is based. 13 
 (3) If the court determines that the plaintiff has established a probability that he or she 14 
will prevail on the claim, neither that determination nor the fact of that determination shall be 15 
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden 16 
of proof or degree of proof otherwise applicable shall be affected by that determination in any 17 
later stage of the case or in any subsequent proceeding. 18 
 (c)(1) Except as provided in paragraph (2), in any action subject to subdivision (b), a 19 
party prevailing defendant on a special motion to strike shall be entitled to recover his or her 20 
attorney's fees and costs. If the court finds that a special motion to strike is frivolous or is solely 21 
intended to cause unnecessary delay, the court shall award costs and reasonable attorney's fees to 22 
a plaintiff prevailing on the motion, pursuant to Section 128.5. 23 
 (2) A defendant who prevails on a special motion to strike in an action subject to 24 
paragraph (1) shall not be entitled to attorney's fees and costs if that cause of action is brought 25 
pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing 26 
in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney's 27 
fees and costs pursuant to subdivision (d) of Section 6259, or Section 11130.5 or 54960.5, of the 28 
Government Code. 29 
 (d) This section shall not apply to any enforcement action brought in the name of the 30 
people of the State of California by the Attorney General, district attorney, or city attorney, acting 31 
as a public prosecutor. 32 
 (e) As used in this section, “act in furtherance of a person's right of petition or free speech 33 
under the United States or California Constitution in connection with a public issue” includes: 34 
(1) any written or oral statement or writing made before a legislative, executive, or judicial 35 
proceeding, or any other official proceeding authorized by law, (2) any written or oral statement 36 
or writing made in connection with an issue under consideration or review by a legislative, 37 
executive, or judicial body, or any other official proceeding authorized by law, (3) any written or 38 
oral statement or writing made in a place open to the public or a public forum in connection with 39 
an issue of public interest, or (4) any other conduct in furtherance of the exercise of the 40 
constitutional right of petition or the constitutional right of free speech in connection with a 41 
public issue or an issue of public interest. 42 
 (f) The special motion may be filed within 60 days of the service of the complaint or, in 43 
the court's discretion, at any later time upon terms it deems proper. The motion shall be 44 
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the 45 
motion unless the docket conditions of the court require a later hearing. 46 
 (g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 47 
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 48 
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, 49 
may order that specified discovery be conducted notwithstanding this subdivision. 50 
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 (h) For purposes of this section, “complaint” includes “cross-complaint” and “petition,” 51 
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes “cross-52 
defendant” and “respondent.” 53 
 (i) An order granting or denying a special motion to strike shall be appealable under 54 
Section 904.1.   55 
 (j)(1) Any party who files a special motion to strike pursuant to this section, and any 56 
party who files an opposition to a special motion to strike, shall, promptly upon so filing, 57 
transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed, filed caption 58 
page of the motion or opposition, a copy of any related notice of appeal or petition for a writ, and 59 
a conformed copy of any order issued pursuant to this section, including any order granting or 60 
denying a special motion to strike, discovery, or fees. 61 
 (2) The Judicial Council shall maintain a public record of information transmitted 62 
pursuant to this subdivision for at least three years, and may store the information on microfilm 63 
or other appropriate electronic media. 64 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Code of Civil Procedure section 425.16, the anti-SLAPP statute, was enacted to 
curb a “disturbing increase in lawsuits brought primarily to chill the valid exercise of the 
constitutional rights of freedom of speech and petition for the redress of grievances.”  (Code of 
Civ. Proc. § 425.16, subd. (a).)  But as appellate courts have noted, over the past decade there 
have been “far more anti–SLAPP motions in garden–variety civil disputes” than in lawsuits 
intended to chill freedom of expression.  Hewlett-Packard Company v. Oracle Corporation 
(2015) 239 Cal.App.4th 1174, 1184.  Many reported decisions deal with anti-SLAPP motions in 
such commonplace lawsuits as actions for personal injury, legal malpractice, breach of contract, 
insurance coverage, failure to arbitrate, landlord-tenant proceedings and marital disputes.  Id.  
(collecting cases); Grewal v. Jammu (2011) 191 Cal.App.4th 977, 999 (same).   
 
One incentive to the misuse of anti-SLAPP motions is that the defendant prevailing on the 
motion is entitled to recover attorney fees from plaintiff, but a defendant who loses rarely faces 
liability for plaintiff’s fees.  The prevailing plaintiff cannot recover fees unless the court finds the 
motion was frivolous or solely intended to cause unnecessary delay.  (Code Civ. Proc., § 425.16, 
subd. (c)(1).) 
 
The Solution: This resolution would provide a disincentive to misuse of anti-SLAPP motions by 
entitling the party prevailing on the motion to attorney fees.  The entitlement to and liability for 
attorney fees incurred in making or defending the motion would be mutual.  Defendants would 
no longer be able to misuse anti-SLAPP motions risk-free.  The plaintiff who loses the motion 
will still be liable for defendant’s attorney fees.  But the defendant who loses will now be liable 
to pay the plaintiff’s fees, even when the motion was not so lacking in merit as to be entirely 
frivolous.  This mutual, reciprocal liability for attorney fees is the same means Civil Code  
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section 1717 uses to level the playing field where a contract entitles only one party to attorney 
fees. 
 
Courts have pled for legislative reform to slow the burgeoning misuse of anti-SLAPP motions.  
E.g., Hewlett-Packard, 239 Cal.App.4th at 1196; Grewal, 191 Cal.App.4th at 1003.  This 
resolution is one means of effective reform. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen 1000 G Street, Suite 210, 
Sacramento, CA 95814, telephone (916) 444-6171, ext. 101, cell (916) 730-1230; email: 
jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen 
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RESOLUTION 04-09-2016 
 

DIGEST 
Inconvenient Forum: Motions to Stay or Dismiss  
Amends Code of Civil Procedure section 418.10 to eliminate the waiver of challenges for 
inconvenient forum or failure to prosecute unless brought concurrently with a demurrer or 
motion to strike. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 418.10 to eliminate the waiver of 
challenges for inconvenient forum or failure to prosecute unless brought concurrently with a 
demurrer or motion to strike.  The resolution should be approved in principle because it 
eliminates confusion in the existing statutes and the possibility that challenges could be waived 
before they arise.  
 
The appropriate forum may not be apparent to defense counsel in the short time between when 
the complaint is delivered to counsel and the answer is due.  Code of Civil Procedure 
section 410.30, which governs motions for inconvenient forum when the action should be heard 
outside of California, has no time limit.  Section 410.30 allows the court to stay or dismiss an 
action when it “finds that in the interest of substantial justice an action should be heard in a 
forum outside this state.”  Section 410.30 states that “the provisions of Section 418.10 do not 
apply to a motion to stay or dismiss the action by a defendant who has made a general 
appearance.”  This creates confusion.  If the defendant filed a demurrer or motion to strike, did 
the defendant waive the right to file a motion under section 410.30, when they would not have 
waived that right by filing a general appearance?  Or, is the filing of a general appearance after a 
preliminary motion sufficient to allow the defendant to subsequently bring a motion to stay or 
dismiss based on inconvenient forum?  By eliminating the waiver of an inconvenient forum 
defense from section 418.10, this resolution eliminates possible confusion between sections 
418.10 and 410.30.  Motions to dismiss based on delay of prosecution are governed by Code of 
Civil Procedure sections 583.401 and 583.420, and can be brought if the plaintiff did not serve 
the complaint within two years, if the matter is not brought to trial within two, three, or five 
years under certain circumstances, or for various other actions.  The waiver of a motion to 
dismiss for delay in prosecution if not brought with a demurrer would be appropriate only if 
based upon failure to serve.  Other grounds for moving to dismiss for delay of prosecution would 
not yet have occurred when a demurrer or motion to strike is filed. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 418.10 to read as follows: 
 
§418.10 
 (a) A defendant, on or before the last day of his or her time to plead or within any further 1 
time that the court may for good cause allow, may serve and file a notice of motion for one or 2 
more of the following purposes: 3 
    (1) To quash service of summons on the ground of lack of jurisdiction of the court over 4 
him or her. 5 
    (2) To stay or dismiss the action on the ground of inconvenient forum. 6 
    (3) To dismiss the action pursuant to the applicable provisions of Chapter 1.5 7 
(commencing with Section 583.110) of Title 8. 8 
    (b) The notice shall designate, as the time for making the motion, a date not more than 30 9 
days after filing of the notice. The notice shall be served in the same manner, and at the same 10 
times, prescribed by subdivision (b) of Section 1005. The service and filing of the notice shall 11 
extend the defendant's time to plead until 15 days after service upon him or her of a written 12 
notice of entry of an order denying his or her motion, except that for good cause shown the court 13 
may extend the defendant's time to plead for an additional period not exceeding 20 days. 14 
    (c) If the motion is denied by the trial court, the defendant, within 10 days after service 15 
upon him or her of a written notice of entry of an order of the court denying his or her motion, or 16 
within any further time not exceeding 20 days that the trial court may for good cause allow, and 17 
before pleading, may petition an appropriate reviewing court for a writ of mandate to require the 18 
trial court to enter its order quashing the service of summons or staying or dismissing the action. 19 
The defendant shall file or enter his or her responsive pleading in the trial court within the time 20 
prescribed by subdivision (b) unless, on or before the last day of the defendant's time to plead, he 21 
or she serves upon the adverse party and files with the trial court a notice that he or she has 22 
petitioned for a writ of mandate. The service and filing of the notice shall extend the defendant's 23 
time to plead until 10 days after service upon him or her of a written notice of the final judgment 24 
in the mandate proceeding.  The time to plead may for good cause shown be extended by the trial 25 
court for an additional period not exceeding 20 days. 26 
    (d) No default may be entered against the defendant before expiration of his or her time 27 
to plead, and no motion under this section, or under Section 473 or 473.5 when joined with a 28 
motion under this section, or application to the court or stipulation of the parties for an extension 29 
of the time to plead, shall be deemed a general appearance by the defendant. 30 
    (e) A defendant or cross-defendant may make a motion under this section and 31 
simultaneously answer, demur, or move to strike the complaint or cross-complaint. 32 
    (1) Notwithstanding Section 1014, no act by a party who makes a motion under this 33 
section, including filing an answer, demurrer, or motion to strike constitutes an appearance, 34 
unless the court denies the motion made under this section. If the court denies the motion made 35 
under this section, the defendant or cross-defendant is not deemed to have generally appeared 36 
until entry of the order denying the motion. 37 
    (2) If the motion made under this section is denied and the defendant or cross-defendant 38 
petitions for a writ of mandate pursuant to subdivision (c), the defendant or cross-defendant is 39 
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not deemed to have generally appeared until the proceedings on the writ petition have finally 40 
concluded. 41 
    (3) Failure to make a motion under this section at the time of filing a demurrer or motion 42 
to strike constitutes a waiver of the issues of lack of personal jurisdiction, inadequacy of process, 43 
and inadequacy of service of process, inconvenient forum, and delay in prosecution. 44 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS  
 
The Problem:  Section 418.10 provides the procedure for filing jurisdictional challenges, motions 
to stay or dismiss for inconvenient forum, and motions to dismiss for delay in prosecution.  
These are very different motions:  jurisdictional challenges come early in the case, while 
inconvenient forum and delay in prosecution may be raised early but are typically brought later.  
§418.10 mostly focuses on issues unique to jurisdictional challenges and inadequacy of process 
and service, including special appearances to challenge those issues.  §418.10(e)(3)’s “issue 
waiver” incentivizes parties to raise jurisdictional issues early in the case.  It does not and should 
not apply to inconvenient forum and delay in prosecution.  The legislature recognized this in 
§410.30, which establishes that a motion for inconvenient forum can be brought whenever it is in 
the interest of substantial justice, and that the “provisions of Section 418.10 do not apply” to 
such a motion where movant “has made a general appearance.”  Case law also establishes that 
the doctrine of inconvenient forum is not jurisdictional, and filing a demurrer, motion to strike or 
answer without raising a jurisdictional objection constitutes a general appearance.  Because 
§418.10 provides a confusing catch-all procedure for filing motions, many courts mis-apply it, 
ignoring §410.30 and arguing issue waiver.   
 
The Solution:  Delete “inconvenient forum” and “delay in prosecution” from the issues in section 
418.10 that can be waived.  This reflects current law and the legislature’s intent in enacting 
§410.30, as well as 418.10’s focus on jurisdictional challenges.   It preserves the right of parties 
to specially appear for discrete jurisdictional challenges, while balancing that right with court’s 
interest in having all such jurisdictional motions heard early in the case.  It also provides 
flexibility in cases where a motion to dismiss for inconvenient forum or delay in prosecution 
cannot be brought at the outset, yet is subsequently appropriate and\or can be brought following 
threshold discovery establishing grounds for the motion.  Finally, the fix avoids future confusion 
over and mis-application of the issue waiver section of 418.10. 
 
IMPACT STATEMENT 
This resolution does not affect any other statute or case law. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
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AUTHOR AND/OR PERMANENT CONTACT: Oliver Dunlap, King & Spalding LLP, 101 
Second Street, Ste 2300, San Francisco CA 94105, (415) 318-1200, odunlap@kslaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Oliver Dunlap 
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RESOLUTION 04-10-2016 
 
DIGEST 
Releases: Expand Section 1542 Releases Beyond Debtors  
Amends Civil Code section 1542 to make a general release applicable to any releasing party. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1542 to make a general release applicable to any 
releasing party.  This resolution should be approved in principle because it uses a broader and 
more accurate and adaptable releasing party/released party vernacular, over the more confining 
creditor/debtor dichotomy.  
 
Civil Code section 1542, providing that a general release does not extend to claims not known or 
suspected to exist at the time of the release, is employed in virtually all releases, whether 
protectively or specifically waived, and whether the releasing party is a creditor, debtor, or 
someone else.  The proposed change employs broader, more apt and flexible language, 
universally applying to all pertinent situations, unlike the narrow formulation in the current 
statute.  The resolution would clarify the statute’s applicability to releases associated with tort 
claims, family law matters, and business dealings, which may not involve a true creditor-debtor 
relationship.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1542 to read as follows: 
 
§1542 
 A general release does not extend to claims which the creditor releasing party does not 1 
know or suspect to exist in his or her favor at the time of executing the release, which if known 2 
by him or her must have materially affected his or her settlement with the debtor released party. 3 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: This statute is used in virtually every single settlement agreement in the state.  
Although case law and counsel have come to accept it as generally applicable  to all types of 
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settlement situations in which one party may have an unknown claim against the other, it 
becomes very problematic when a pro per is involved.  Parties have pushed back at this language 
with the belief that they are not a “creditor” or “debtor” in the traditional sense, such as family 
law cases.  As a result, it is more difficult to obtain release of claims from those parties who 
refuse to sign based on the creditor or debtor language. 
 
The Solution: This resolution modifies the creditor and debtor language to releasing party and 
released party to clarify that it is applicable to all situations in which there may be an unknown 
claim.  This is consistent with how the courts interpret and treat Section1 542. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Robert M. Daniels, Esq., Skaja Daniels Lister 
Permito LLP, 960 Canterbury Place, Suite 110, Escondido, CA 92025, (760) 781-3464 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
SUPPORT IN PRINCIPLE 
 
Rationale: 
 
The proponents of this resolution note that Civil Code section 1542 is commonly used in 
settlement agreements in California.  Although courts accept that section 1542 is generally 
applicable to all types of settlement situations in which one party may have an unknown claim 
against another party, the use of the terms “creditor” and “debtor” in the language of section 
1542 is confusing to unrepresented parties and can deter settlement if those unrepresented parties 
object to the language because they are not a “creditor” or “debtor” in the traditional sense.  To 
resolve that problem, the author of the resolution suggests that the term “creditor” be changed to 
“releasing party” and the term “debtor” be changed to “released party” to clarify that the statute 
applies to all situations in which there may be an unknown claim. 
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The proposed amended Civil Code section 1542 would read as follows: 
 
§1542 
 

A general release does not extend to claims which the creditor releasing party does not 
know or suspect to exist in his or her favor at the time of executing the release, which if known 
by him or her must have materially affected his or her settlement with the debtor released party.  
TEXCOM’s position is that the proposed change may cause confusion in light of the fact that 
Civil Code section 1541 also uses the terms “debtor” and “creditor.” 
 

TEXCOM suggests that rather than striking the terms “creditor” and “debtor” from 
section 1542, the statute be amended to read “creditor or releasing party” and “debtor or released 
party” to accomplish the author’s objective and to avoid the possibility of confusion. 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 

Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 04-11-2016 
 
DIGEST 
Limited Civil: Availability of General Denial  
Amends Code of Civil Procedure section 431.40 to clarify that a general denial may be used in 
limited civil cases.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 431.40 to clarify that a general denial 
may be used in limited civil cases.  This resolution should be disapproved because a simple 
unverified general denial, while reasonably appropriate to cases of modest dispute, should not 
apply to cases involving controversies over $1000 where the complaint is verified. 
 
Verified complaints serve a valuable purpose in fleshing out truth, and fostering candid pleadings 
concerning material issues.  In both limited, and unlimited, civil cases involving disputes over 
$1000 in controversy, a defendant should be required to honestly plead under oath to the specific 
allegations set forth in the verified complaint.  There is no confusion concerning the rule.  What 
is required in answering a verified complaint is clear from the statute and Judicial Council form.  
There is much to be gained by continuing to require a verified answer in limited jurisdiction 
cases involving disputes between $1000 and $25,000. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 431.40 to read as follows: 

 
§431.40  
 (a) Any provision of law to the contrary notwithstanding, in any action in which the 1 
demand, exclusive of interest, or the value of the property in controversy does not exceed 2 
onetwenty-five thousand dollars ($100025,000), the defendant at his option, in lieu of demurrer 3 
or other answer, may file a general written denial and a brief statement of any new matter 4 
constituting a defense. 5 
 (b) Nothing in this section excuses the defendant from complying with the provisions of 6 
law applicable to a cross-complaint, and any cross-complaint of the defendant shall be subject to 7 
the requirements applicable in any other action. 8 
 (c) The general written denial described in subdivision (a) shall be on a blank available at 9 
the place of filing and shall be in a form prescribed by the Judicial Council. This form need not 10 
be verified. 11 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County  
 
STATEMENT OF REASONS 
 
The Problem: Code of Civil Procedure section 431.30, subdivision (d) provides that If the 
complaint is subject to Article 2 (commencing with Section 90) of Chapter 5.1 of Title 1 of Part 
1 [Limited Civil] or is not verified, a general written denial is sufficient but only puts in issue the 
material allegations of the complaint.  However, the current version of Code of Civil Procedure 
section 431.40 restricts use of a written general denial to cases where the demand is less than 
$1,000.00.  Subdivision (c) requires the written general denial to be in a form prescribed by the 
Judicial Council.  The effect of this is that Judicial Council Form PLD-C-010 item 3 appears to 
prohibit a general denial “if the verified complaint or cross-complaint demands more than 
$1,000.00."  This inconsistency could create confusion, particularly to a self-represented litigant 
in a small collection case, who uses the PLD-C-010 ANSWER-Contract Form, and fails to note 
the $1,000.00 restriction and checks box 3.a.  In that situation, the answer is defective under 
section 432.40 and could result in law and motion activity which a self-represented litigant may 
or may not understand.  
 
The Solution: This resolution would clarify that a defendant can file a written general denial in 
any limited civil case [other than Small Claims or Unlawful Detainer] and thereby put the case at 
issue.  
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mary V.J. Cataldo, Procopio, Cory, 
Hargreaves & Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 
444-1773. 
 
RESPONSIBLE FLOOR DELEGATE: Mary Cataldo, Esq. 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS90&originatingDoc=N854AB9308D7011D8A785F88B1CCF3D4B&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Document)�
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RESOLUTION 05-01-2016 
 
DIGEST 
Constitutional Law: Request for Constitutional Amendment Overturning Citizens United 
Adds proposed legislation to request a constitutional amendment overturning Citizens United. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds proposed legislation to request a constitutional amendment overturning 
Citizens United.  This resolution should be disapproved because it does not provide a means to 
effectuate its purpose. 
 
This resolution seeks an amendment to the United States Constitution that would overturn the 
United States Supreme Court’s decision in Citizens United v. Federal Elections Commission 
(2010) 558 U.S. 310.  While many believe that decision has negatively impacted the nation’s 
politics, this resolution does not provide a solution to that problem.  The resolution only asks that 
California’s lawmakers enact some unspecified legislation (within California), that would have 
them ask Congress to draft a constitutional amendment.  This resolution does not provide 
language specifying what California’s legislators would actually be required to do, or what 
language should be included in the requested draft of the constitutional amendment. 
 
While supporting a federal law overturning Citizens United may be a good idea, merely asking 
our state’s law-makers to enact a law that asks them to ask other lawmakers to do something, 
would not serve that purpose. 
 
Additionally, this resolution contains language contrary to the ruling in Howard Jarvis 
Taxpayers Association v. Padilla (2016) 62 Cal.4th 486, which held that the Legislature may 
place advisory questions on a statewide ballot for investigative purposes to allow the public to 
express their opinion on a matter regarding amendments to the United States Constitution.  In the 
last paragraph, it attempts to side-step the process it envisions by simultaneously calling for the 
introduction of unspecified legislation that would allow the Legislature to urge amendment of the 
United States Constitution without input from Californians.   
 
Finally, an advisory question, consistent with the ruling in Howard Jarvis Taxpayers Association 
v. Padilla (2016) 62 Cal.4th 48, will be on this November’s ballot. (See Prop. 59, Nov. 2016 
Gen. Election; Stats. 2016, Ch. 20 (Sen. Bill 254 (2015-2016 Reg. Sess.).) 
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TEXT OF RESOLUTION   
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to place on the ballot a Proposition authorizing the Legislature to send a request to 
Congress to read as follows: 
 
Proposition [  ] 
 The People of the State of California, by and through their state elected officials, request 1 
that the Congress of the United States, in accordance with Article V of the United States 2 
Constitution, that the Congress (1) draft a federal constitutional amendment to overturn the 3 
United States Supreme Court decision in Citizens United v. Federal Elections Comm’n (2010) 4 
558 U.S. 310 and (2) on the application of the legislatures of two-thirds of the several states call 5 
a constitutional convention to propose such amendments.  6 
 Citizens United effectively gave corporations unlimited financial power to influence state 7 
and federal elections with no constraints on the amounts of money spent to ensure success. This 8 
has resulted in the franchise guaranteed to all U.S. citizens being abrogated by the overwhelming 9 
input of unlimited dollars intended to control the outcome of elections at the expense of 10 
American voters.  11 
 At the same time, a bill should be introduced in the Legislature urging that body to call 12 
on Congress to draft a federal constitutional amendment to overturn the United States Supreme 13 
Court decision in Citizens United v. Federal Elections Comm’n.  14 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, it is impossible to legislatively restrict the amount of money 
flowing into politics. The problem is not so much the illegal expenditures and other political 
mischief as the overwhelming amount of dollars, raised from questionable sources, that 
permeates the entire electoral system.   

 
The Solution: The solution to electoral overkill is to design effective, enforceable restraints on 
the amount of money in politics in this country. A constitutional ban on excessive electoral 
spending along with serious financial penalties for those who evade or attempt to evade the rule 
would do much to convince the felonious and the inept to live by the rules. This resolution urges 
the California Legislature to be at the forefront of urging Congress to draft and propose a 
constitutional amendment to reverse the holding in Citizens United v. Federal Elections Comm’n 
(2010) 558 U.S. 310.  
 
IMPACT STATEMENT:  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION: 
Not known. 
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AUTHOR AND/OR PERMANENT CONTACT: Robert H. Lynn, 2902 Dove Street,  San 
Diego, CA 92103; T: 619-233-9464; F: 619-546-8333; email: rlynn@lynnlaw.sdcoxmail.com.  
 
RESPONSIBLE FLOOR DELEGATE: Robert H. Lynn 
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RESOLUTION 05-02-2016 
 
DIGEST 
Health and Safety: Short-Term Residents  
Amends Health and Safety Code sections 1250 and 1599 to extend patient rights to persons in a 
short-term care facility.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code sections 1250 and 1599 to extend patient rights 
to persons in a short-term care facility.  This resolution should be disapproved because it is not 
necessary, and the over-broad manner by which it would apply Chapter 3 regulations—which 
governs residential care facilities (skilled nursing care, intermediate care and hospice care 
facilities)—to very different and separately regulated health, medical, residential care and 
correctional facilities, interferes with the latter’s operation and statutory scheme, and creates 
undue burden, cost and liability.  
 
Health and Safety Code section 1599 et seq. specifies the fundamental human rights patients are 
entitled to in certain Chapter 3 facilities, namely skilled nursing, intermediate care, or hospice 
facilities.  This resolution would apply those regulations to short term, respite and rehabilitation 
care.  Instead of specifically listing those targeted facilities, the resolution broadly amends 
section 1599 to include all health facilities mentioned in section 1250 of the Health and Safety 
Code.  Section 1250 includes other types of facilities, operations and situations —acute care 
hospitals, voluntary and involuntary psychiatric hospitals, congregate living health facilities, 
Medicare/Medicaid nursing facilities and government correctional treatment centers.  These 
facilities are governed by different regulations and oversight unique to those facilities and 
operations.  Those facilities and operations are quite different from the situation applicable to 
skilled nursing care, intermediate care and hospice facilities.  To impose requirements applicable 
to skilled nursing care facilities and hospice operations to every other health facility enumerated 
in section 1250 facilities would confuse and conflict with the different regulatory scheme 
pertinent to the operations of the other many health facilities, and prove awkward, unduly 
burdensome, costly and impracticable.  It would create an unwarranted invitation to hyper-
technical bureaucratic enforcement based on regulatory compliance rather than substance.  There 
is no need to impose section 1599.1 et seq. requirements on short term care facilities.  Patients, 
like all citizens, have civilly-protected fundamental human rights, independent of regulation.  No 
evidence is offered of widespread human rights violations when patients receive short term, 
respite or rehabilitative care.  The proponent argues the fundamental rights of seniors in such 
facilities are especially at risk, however, there is already a civil remedy, which contains more 
protections than the administrative one, through the Elder Abuse and Dependent Act Civil 
Protection Act.  (See Welf. & Inst. Code, § 15600-15675).   
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TEXT OF RESOLUTION  
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 1250 and 1599 to read as follows:  
 
§1250  
 As used in this chapter, "health facility" means a facility, place, or building that is 1 
organized, maintained, and operated for the diagnosis, care, prevention, and treatment of human 2 
illness, physical or mental, including convalescence and rehabilitation and including care during 3 
and after pregnancy, or for any one or more of these purposes, for one or more persons, to which 4 
the persons are admitted for a 24-hour stay or longer, and includes the following types: 5 
    (a) "General acute care hospital" means a health facility having a duly constituted 6 
governing body with overall administrative and professional responsibility and an organized 7 
medical staff that provides 24-hour inpatient care, including the following basic services: 8 
medical, nursing, surgical, anesthesia, laboratory, radiology, pharmacy, and dietary services. A 9 
general acute care hospital may include more than one physical plant maintained and operated on 10 
separate premises as provided in Section 1250.8. A general acute care hospital that exclusively 11 
provides acute medical rehabilitation center services, including at least physical therapy, 12 
occupational therapy, and speech therapy, may provide for the required surgical and anesthesia 13 
services through a contract with another acute care hospital. In addition, a general acute care 14 
hospital that, on July 1, 1983, provided required surgical and anesthesia services through a 15 
contract or agreement with another acute care hospital may continue to provide these surgical 16 
and anesthesia services through a contract or agreement with an acute care hospital. The general 17 
acute care hospital operated by the State Department of Developmental Services at Agnews 18 
Developmental Center may, until June 30, 2007, provide surgery and anesthesia services through 19 
a contract or agreement with another acute care hospital. Notwithstanding the requirements of 20 
this subdivision, a general acute care hospital operated by the Department of Corrections and 21 
Rehabilitation or the Department of Veterans Affairs may provide surgery and anesthesia 22 
services during normal weekday working hours, and not provide these services during other 23 
hours of the weekday or on weekends or holidays, if the general acute care hospital otherwise 24 
meets the requirements of this section. A "general acute care hospital" includes a "rural general 25 
acute care hospital." However, a "rural general acute care hospital" shall not be required by the 26 
department to provide surgery and anesthesia services. A "rural general acute care hospital" shall 27 
meet either of the following conditions: 28 
    (1) The hospital meets criteria for designation within peer group six or eight, as defined 29 
in the report entitled Hospital Peer Grouping for Efficiency Comparison, dated December 20, 30 
1982. 31 
    (2) The hospital meets the criteria for designation within peer group five or seven, as 32 
defined in the report entitled Hospital Peer Grouping for Efficiency Comparison, dated 33 
December 20, 1982, and has no more than 76 acute care beds and is located in a census dwelling 34 
place of 15,000 or less population according to the 1980 federal census. 35 
    (b) "Acute psychiatric hospital" means a health facility having a duly constituted 36 
governing body with overall administrative and professional responsibility and an organized 37 
medical staff that provides 24-hour inpatient care for persons with mental health disorders or 38 
other patients referred to in Division 5 (commencing with Section 5000) or Division 6 39 
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(commencing with Section 6000) of the Welfare and Institutions Code, including the following 40 
basic services: medical, nursing, rehabilitative, pharmacy, and dietary services. 41 
    (c) (1) "Skilled nursing facility" means a health facility that provides skilled nursing care 42 
and supportive care to patients whose primary need is for availability of skilled nursing care on 43 
an extended basis. 44 
    (2) "Skilled nursing facility" includes a "small house skilled nursing facility (SHSNF)," 45 
as defined in Section 1323.5. 46 
    (d) "Intermediate care facility" means a health facility that provides inpatient care to 47 
ambulatory or nonambulatory patients who have recurring need for skilled nursing supervision 48 
and need supportive care, but who do not require availability of continuous skilled nursing care. 49 
    (e) "Intermediate care facility/developmentally disabled habilitative" means a facility 50 
with a capacity of 4 to 15 beds that provides 24-hour personal care, habilitation, developmental, 51 
and supportive health services to 15 or fewer persons with developmental disabilities who have 52 
intermittent recurring needs for nursing services, but have been certified by a physician and 53 
surgeon as not requiring availability of continuous skilled nursing care. 54 
    (f) "Special hospital" means a health facility having a duly constituted governing body 55 
with overall administrative and professional responsibility and an organized medical or dental 56 
staff that provides inpatient or outpatient care in dentistry or maternity. 57 
    (g) "Intermediate care facility/developmentally disabled" means a facility that provides 58 
24-hour personal care, habilitation, developmental, and supportive health services to persons 59 
with developmental disabilities whose primary need is for developmental services and who have 60 
a recurring but intermittent need for skilled nursing services. 61 
    (h) "Intermediate care facility/developmentally disabled-nursing" means a facility with a 62 
capacity of 4 to 15 beds that provides 63 
24-hour personal care, developmental services, and nursing supervision for persons with 64 
developmental disabilities who have intermittent recurring needs for skilled nursing care but 65 
have been certified by a physician and surgeon as not requiring continuous skilled nursing care. 66 
The facility shall serve medically fragile persons with developmental disabilities or who 67 
demonstrate significant developmental delay that may lead to a developmental disability if not 68 
treated. 69 
 (i) (1) "Congregate living health facility" means a residential home with a capacity, 70 
except as provided in paragraph (4), of no more than 18 beds, that provides inpatient care, 71 
including the following basic services: medical supervision, 24-hour skilled nursing and 72 
supportive care, pharmacy, dietary, social, recreational, and at least one type of service specified 73 
in paragraph       74 
     (2) The primary need of congregate living health facility residents shall be for availability 75 
of skilled nursing care on a recurring, intermittent, extended, or continuous basis. This care is 76 
generally less intense than that provided in general acute care hospitals but more intense than 77 
that provided in skilled nursing facilities. 78 
    (2) Congregate living health facilities shall provide one or more of the following services: 79 
    (A) Services for persons who are mentally alert, persons with physical disabilities, who 80 
may be ventilator dependent. 81 
    (B) Services for persons who have a diagnosis of terminal illness, a diagnosis of a life-82 
threatening illness, or both. Terminal illness means the individual has a life expectancy of six 83 
months or less as stated in writing by his or her attending physician and surgeon. A "life-84 
threatening illness" means the individual has an illness that can lead to a possibility of a 85 
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termination of life within five years or less as stated in writing by his or her attending physician 86 
and surgeon. 87 
    (C) Services for persons who are catastrophically and severely disabled. A person who is 88 
catastrophically and severely disabled means a person whose origin of disability was acquired 89 
through trauma or nondegenerative neurologic illness, for whom it has been determined that 90 
active rehabilitation would be beneficial and to whom these services are being provided. Services 91 
offered by a congregate living health facility to a person who is catastrophically disabled shall 92 
include, but not be limited to, speech, physical, and occupational therapy. 93 
    (3) A congregate living health facility license shall specify which of the types of persons 94 
described in paragraph (2) to whom a facility is licensed to provide services. 95 
    (4) (A) A facility operated by a city and county for the purposes of delivering services 96 
under this section may have a capacity of 59 beds. 97 
    (B) A congregate living health facility not operated by a city and county servicing 98 
persons who are terminally ill, persons who have been diagnosed with a life-threatening illness, 99 
or both, that is located in a county with a population of 500,000 or more persons, or located in a 100 
county of the 16th class pursuant to Section 28020 of the Government Code, may have not more 101 
than 25 beds for the purpose of serving persons who are terminally ill. 102 
    (5) A congregate living health facility shall have a noninstitutional, homelike 103 
environment. 104 
    (j) (1) "Correctional treatment center" means a health facility operated by the Department 105 
of Corrections and Rehabilitation, the Department of Corrections and Rehabilitation, Division of 106 
Juvenile Facilities, or a county, city, or city and county law enforcement agency that, as 107 
determined by the department, provides inpatient health services to that portion of the inmate 108 
population who do not require a general acute care level of basic services. This definition shall 109 
not apply to those areas of a law enforcement facility that houses inmates or wards who may be 110 
receiving outpatient services and are housed separately for reasons of improved access to health 111 
care, security, and protection. The health services provided by a correctional treatment center 112 
shall include, but are not limited to, all of the following basic services: physician and surgeon, 113 
psychiatrist, psychologist, nursing, pharmacy, and dietary. A correctional treatment center may 114 
provide the following services: laboratory, radiology, perinatal, and any other services approved 115 
by the department. 116 
    (2) Outpatient surgical care with anesthesia may be provided, if the correctional treatment 117 
center meets the same requirements as a surgical clinic licensed pursuant to Section 1204, with 118 
the exception of the requirement that patients remain less than 24 hours. 119 
    (3) Correctional treatment centers shall maintain written service agreements with general 120 
acute care hospitals to provide for those inmate physical health needs that cannot be met by the 121 
correctional treatment center. 122 
    (4) Physician and surgeon services shall be readily available in a correctional treatment 123 
center on a 24-hour basis. 124 
    (5) It is not the intent of the Legislature to have a correctional treatment center supplant 125 
the general acute care hospitals at the California Medical Facility, the California Men's Colony, 126 
and the California Institution for Men. This subdivision shall not be construed to prohibit the 127 
Department of Corrections and Rehabilitation from obtaining a correctional treatment center 128 
license at these sites. 129 
    (k) "Nursing facility" means a health facility licensed pursuant to this chapter that is 130 
certified to participate as a provider of care either as a skilled nursing facility in the federal 131 
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Medicare Program under Title XVIII of the federal Social Security Act (42 U.S.C. Sec. 1395 et 132 
seq.) or as a nursing facility in the federal Medicaid Program under Title XIX of the federal 133 
Social Security Act (42 U.S.C. Sec. 1396 et seq.), or as both. 134 
    (l) Regulations defining a correctional treatment center described in subdivision (j) that 135 
is operated by a county, city, or city and county, the Department of Corrections and 136 
Rehabilitation, or the Department of Corrections and Rehabilitation, Division of Juvenile 137 
Facilities, shall not become effective prior to, or, if effective, shall be inoperative until January 1, 138 
1996, and until that time these correctional facilities are exempt from any licensing requirements. 139 
    (m) "Intermediate care facility/developmentally disabled-continuous nursing (ICF/DD-140 
CN)" means a homelike facility with a capacity of four to eight, inclusive, beds that provides 24-141 
hour personal care, developmental services, and nursing supervision for persons with 142 
developmental disabilities who have continuous needs for skilled nursing care and have been 143 
certified by a physician and surgeon as warranting continuous skilled nursing care. The facility 144 
shall serve medically fragile persons who have developmental disabilities or demonstrate 145 
significant developmental delay that may lead to a developmental disability if not treated. 146 
ICF/DD-CN facilities shall be subject to licensure under this chapter upon adoption of licensing 147 
regulations in accordance with Section 1275.3. A facility providing continuous skilled nursing 148 
services to persons with developmental disabilities pursuant to Section 14132.20 or 14495.10 of 149 
the Welfare and Institutions Code shall apply for licensure under this subdivision within 90 days 150 
after the regulations become effective, and may continue to operate pursuant to those sections 151 
until its licensure application is either approved or denied. 152 
    (n) "Hospice facility" means a health facility licensed pursuant to this chapter with a 153 
capacity of no more than 24 beds that provides hospice services. Hospice services include, but 154 
are not limited to, routine care, continuous care, inpatient respite care, and inpatient hospice care 155 
as defined in subdivision (d) of Section 1339.40, and is operated by a provider of hospice 156 
services that is licensed pursuant to Section 1751 and certified as a hospice pursuant to Part 418 157 
of Title 42 of the Code of Federal Regulations. 158 
 159 
§1599 160 
 It is the intent of the Legislature in enacting this chapter to expressly set forth 161 
fundamental human rights which all patients shall be entitled to in a skilled nursing, intermediate 162 
care facility, or hospice facility health facility, as defined in Section 1250, and to ensure that 163 
patients in such facilities are advised of their fundamental rights and the obligations of the 164 
facility. 165 

166  
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Pursuant California Health & Safety Code Section 1599.1(a) and (c), patients 
admitted to long term care facilities shall be entitled to “adequate number of qualified personnel” 
and “food of the quantity to meet the patients’ needs in accordance with the physician’s orders.”  
However, the section does not apply to patients admitted for the purposes of receiving short 
term, respite, and rehabilitation care.   
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Patients, primarily seniors, are frequently admitted to skilled nursing facilities for short term, 
respite, and rehabilitation services to recover from injuries or to seek treatment for their medical 
conditions. Often these patients have a host of other illnesses that require monitoring, such as 
diabetes.  However, under the current Code, such patients are not afforded the same protections 
as long term residents in the same facilities.   
 
The legislature, when enacting Section 1599, declared that patients within long term care 
facilities shall be entitled to “fundamental human rights,” such as “adequate number of qualified 
personnel” attending to their needs and “food of the quantity to meet the patients’ needs in 
accordance with the physician’s orders.” California Health & Safety Code Section 1599; 
1599.1(a) and (c).  However, the legislature enacted the provision without regard to the 
approximately 250,000 Californians who are admitted to skilled nursing facilities for a period of 
less than three months each year.  California Association of Health Facilities (CAHF). 
http://www.cahf.org/Portals/0/Public/Media/LTC_Resident_Facts_SNF%202015%20final.pdf 
The problem created a black hole in the care of these Californians, which creates dangerous and 
potentially deadly consequences.  For example, these facilities are not required to provide these 
residents, a nutritionally balanced diet for those living with Diabetes.  According to the 
Americans with Diabetes Association (ADA), 25.9% of seniors over the age of 65 have been 
diagnosed with Diabetes.  http://www.diabetes.org/diabetes-
basics/statistics/?referrer=https://www.bing.com/.  An uncontrolled diet can cause stroke, heart 
attack, kidney disease, blindness, coma, and even death. Id. Even if the patient is only admitted 
to short term care, the long term effects of a diet which is not measured, planned, and filled with 
inexpensive starches, could have effects that create a worsened condition than the underlying 
reason in which they were admitted.   
 
The Solution: This resolution would implement the exact same rights in which long term care 
residents are already entitled to under Health & Safety Code sections 1250 and 1599.  The 
amended language does not create new rights that skilled nursing facilities are not already 
required to provide to long term patients.  This is a common sense measure to ensure that all 
disabled and elderly patients the same “fundamental human rights” the legislature envisioned 
when it enacted these code sections.   
 
IMPACT STATEMENT 
This resolution does not affect any other law, statue or rule, other than those identified above. 
 
CURRENT OR PRIOR RELATED LEGISATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa A. Petrofsky, Esq., The Petrofsky 
Law Firm, 2102 Business Center Dr., Ste. 130, Irvine, CA 92612, Phone: (949) 253-5808, Fax: 
(949) 606-0433, Email: melissa@petrofskyfirm.com 
 
RESPONSIBLE FLOOR DELEGATE: Melissa A. Petrofsky 
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RESOLUTION 05-03-2016 
 

DIGEST 
Vehicle Code: Confidentiality of Home Address for State Bar Members 
Amends Vehicle Code section 1808.4 to make attorney home addresses in DMV records 
confidential upon request. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons:  
This resolution amends Vehicle Code section 1808.4 to make attorney home addresses in DMV 
records confidential upon request. This resolution should be disapproved because the Vehicle 
Code already lists twenty five categories of high-risk public officials who are free to hide their 
home address from virtually any inquiry, and there is no reason to expand that to the entire bar 
membership.  
 
Protected categories already include the attorney general, members of the Legislature, public 
defenders, a non-sworn police dispatcher, amid many others. While members of the twenty five 
categories may include many individuals who are actually exposed to danger in their day-to-day 
jobs and thus entitled to protection, there is little reason for putting the entire state bar 
membership in those categories.  
 
Further, the resolution seems to misunderstand the effect of confidential DMV records, and 
incorrectly assumes that anyone can have the DMV disclose someone else’s home address unless 
that address is marked confidential.  A person’s information on file with the DMV is not 
inherently a public record; a person cannot simply ask for, and receive, someone else’s home 
address from the DMV.  Confidential DMV records do not provide further protections from such 
requests.  Rather, confidential DMV records add an additional layer of security for high-risk 
public persons and their families, by preventing ordinary DMV employees from readily 
accessing those person’s personal information. 
 
Although some attorneys may be in high-risk work situations, e.g. court-appointed family law or 
criminal defense attorneys (who are already covered by the current statute), that does not justify 
a blanket exemption for all attorneys. 
 
In addition, it is foolish to assume that members’ addresses are not already available. The 
information is virtually everywhere: phone books, city directories, advertising sitting in an 
owner’s mailbox, bar association directories, public libraries, newspaper morgues, and a large 
variety of other sources, especially the biggest source of all: the internet.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 1808.4 to read as follows: 
 
§1808.4   
 (a) For all of the following persons, his or her home address that appears in a record of 1 
the department is confidential if the person requests the confidentiality of that information: 2 
 (1) Attorney General. 3 
 (2) State Public Defender. 4 
 (3) A Member of the Legislature. 5 
 (4) A judge or court commissioner. 6 
 (5) A district attorney. 7 
 (6) A public defender. 8 
 (7) An attorney employed by the Department of Justice, the office of the State Public 9 
Defender, or a county office of the district attorney or public defender. 10 
 (8) A city attorney and an attorney who submits verification from his or her public 11 
employer that the attorney represents the city in matters that routinely place the attorney in 12 
personal contact with persons under investigation for, charged with, or convicted of, committing 13 
criminal acts, if that attorney is employed by a city attorney. 14 
 (9) A nonsworn police dispatcher. 15 
 (10) A child abuse investigator or social worker, working in child protective services 16 
within a social services department. 17 
 (11) An active or retired peace officer, as defined in Chapter 4.5 (commencing with 18 
Section 830) of Title 3 of Part 2 of the Penal Code. 19 
 (12) An employee of the Department of Corrections and Rehabilitation, Division of 20 
Juvenile Facilities, or the Prison Industry Authority specified in Sections 20403 and 20405 of the 21 
Government Code. 22 
 (13) A nonsworn employee of a city police department, a county sheriff's office, the 23 
Department of the California Highway Patrol, a federal, state, or local detention facility, or a 24 
local juvenile hall, camp, ranch, or home, who submits agency verification that, in the normal 25 
course of his or her employment, he or she controls or supervises inmates or is required to have a 26 
prisoner in his or her care or custody. 27 
 (14) A county counsel assigned to child abuse cases. 28 
 (15) An investigator employed by the Department of Justice, a county district attorney, or 29 
a county public defender. 30 
 (16) A member of a city council. 31 
 (17) A member of a board of supervisors. 32 
 (18) A federal prosecutor, criminal investigator, or National Park Service Ranger 33 
working in this state. 34 
 (19) An active or retired city enforcement officer engaged in the enforcement of the 35 
Vehicle Code or municipal parking ordinances. 36 
 (20) An employee of a trial court. 37 
 (21) A psychiatric social worker employed by a county. 38 
 (22) A police or sheriff department employee designated by the Chief of Police of the 39 
department or the sheriff of the county as being in a sensitive position. A designation pursuant to 40 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4WK3-NRC0-R03K-70WX-00000-00&context=1000516�
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http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4WK4-0540-R03M-F46H-00000-00&context=1000516�
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this paragraph shall, for purposes of this section, remain in effect for three years subject to 41 
additional designations that, for purposes of this section, shall remain in effect for additional 42 
three-year periods. 43 
 (23) A state employee in one of the following classifications: 44 
 (A) Licensing Registration Examiner, Department of Motor Vehicles. 45 
 (B) Motor Carrier Specialist 1, Department of the California Highway Patrol. 46 
 (C) Museum Security Officer and Supervising Museum Security Officer. 47 
 (D) Licensing Program Analyst, Department of Social Services. 48 
 (24)  (A) The spouse or child of a person listed in paragraphs (1) to (23), inclusive, 49 
regardless of the spouse's or child's place of residence. 50 
 (B) The surviving spouse or child of a peace officer, as defined in Chapter 4.5 51 
(commencing with Section 830) of Title 3 of Part 2 of the Penal Code, if the peace officer died in 52 
the line of duty. 53 
 (C) (i) Subparagraphs (A) and (B) shall not apply if the person listed in those 54 
subparagraphs was convicted of a crime and is on active parole or probation. 55 
 (ii) For requests made on or after January 1, 2011, the person requesting confidentiality 56 
for their spouse or child listed in subparagraph (A) or (B) shall declare, at the time of the request 57 
for confidentiality, whether the spouse or child has been convicted of a crime and is on active 58 
parole or probation. 59 
 (iii) Neither the listed person's employer nor the department shall be required to verify, or 60 
be responsible for verifying, that a person listed in subparagraph (A) or (B) was convicted of a 61 
crime and is on active parole or probation. 62 
 (25) A member of the California State Bar who is in compliance with Business and 63 
Professions Code section 6002.1(a)(1) and Rule 9.7 of the California Rules of Court. 64 
 (b) The confidential home address of a person listed in subdivision (a) shall not be 65 
disclosed, except to any of the following: 66 
 (1) A court. 67 
 (2) A law enforcement agency. 68 
 (3) The State Board of Equalization. 69 
 (4) An attorney in a civil or criminal action that demonstrates to a court the need for the 70 
home address, if the disclosure is made pursuant to a subpoena. 71 
 (5) A governmental agency to which, under any provision of law, information is required 72 
to be furnished from records maintained by the department. 73 
 (c) (1) A record of the department containing a confidential home address shall be open 74 
to public inspection, as provided in Section 1808, if the address is completely obliterated or 75 
otherwise removed from the record. 76 
 (2) Following termination of office or employment, a confidential home address shall be 77 
withheld from public inspection for three years, unless the termination is the result of conviction 78 
of a criminal offense. If the termination or separation is the result of the filing of a criminal 79 
complaint, a confidential home address shall be withheld from public inspection during the time 80 
in which the terminated individual may file an appeal from termination, while an appeal from 81 
termination is ongoing, and until the appeal process is exhausted, after which confidentiality 82 
shall be at the discretion of the employing agency if the termination or separation is upheld. 83 
Upon reinstatement to an office or employment, the protections of this section are available. 84 
 (3) With respect to a retired peace officer, his or her home address shall be withheld from 85 
public inspection permanently upon request of confidentiality at the time the information would 86 

http://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4WK3-NRC0-R03K-70WX-00000-00&context=1000516�
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otherwise be opened. The home address of the surviving spouse or child listed in subparagraph 87 
(B) of paragraph (24) of subdivision (a) shall be withheld from public inspection for three years 88 
following the death of the peace officer. 89 
 (4) The department shall inform a person who requests a confidential home address what 90 
agency the individual whose address was requested is employed by or the court at which the 91 
judge or court commissioner presides. 92 
 (d) A violation of subdivision (a) by the disclosure of the confidential home address of a 93 
peace officer, as specified in paragraph (11) of subdivision (a), a nonsworn employee of the city 94 
police department or county sheriff's office, or the spouses or children of these persons, 95 
including, but not limited to, the surviving spouse or child listed in subparagraph (B) of 96 
paragraph (24) of subdivision (a), that results in bodily injury to the peace officer, employee of 97 
the city police department or county sheriff's office, or the spouses or children of these persons is 98 
a felony. 99 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law permits an attorney who is employed by a listed governmental agency 
to request that his or her home address be made confidential when held in the records of the 
Department of Motor Vehicles. Current law recognizes that a prohibition from public disclosure 
of an attorney’s home address is consistent with protecting the lawyer and their family from 
possible threats, harassment or physical harm when the lawyer is employed by a governmental 
agency engaged in activities such as the prosecution or defense of criminal offenses or child 
abuse cases. As a member of the State Bar, a lawyer entitled to claim section 1808.4 
confidentiality, must still maintain the member's current office address and telephone number on 
the official membership records of the State Bar pursuant to Business and Professions Code 
section 6002.1(a)(1) and Rule 9.7 of the California Rules of Court. Thus, a balance is struck 
between safeguarding the lawyer from unwanted public intrusion at their residence and providing 
the public a location where the lawyer may be contacted or served with a lawsuit or a 
disciplinary action.  
 
Unfortunately, times have changed. In an age of social media, lawyers in all areas of practice are 
subjected to contact with disgruntled, vindictive members of the public. Curiously, section 
1808.4 does not extend its protection to private lawyers who are appointed by the court to 
represent indigent criminal defendants. Much like their public defender counterparts, private 
counsel often represents the same clientele yet do not share the same statutory protection. Many 
lawyers who litigate are often are faced with dealing with an unrepresented angry party who are 
unfamiliar with either the rules of court or professional conduct.  Many family law lawyers 
regularly oppose emotional pro per litigants who are less than pleased with the orders counsel 
seeks. There is no rational reason for not extending the confidentiality afforded by section 1808.4 
to all members of the State Bar.    
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The Solution: Amend Vehicle Code section 1808.4 to allow an attorney to request confidentiality 
of his or her home address that appears in a record of the Department of Motor Vehicles so long 
as they are in compliance with Business and Professions Code section 6002.1(a)(1) and Rule 9.7 
of the California Rules of Court. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alan J. Crivaro, 1000 Bristol Street, Suite 
17-144, Newport Beach, CA 92660, Phone: (714) 887-7667, email: acrivarolaw@hotmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro 
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RESOLUTION 05-04-2016 
 
DIGEST 

Amends Government Code section 831.4 to limit a governmental entity’s immunity from 
liability for injury only to users of unimproved dirt trails and not all trails. 

Government Code: Limit Government Trail Immunity 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Government Code section 831.4 to limit a governmental entity’s 
immunity from liability only to users of unimproved dirt trails and not all trails. This resolution 
should be disapproved because the proposed exception from immunity is too broad. 
  
Under current law, California governmental entities enjoy broad immunity from liability for 
injuries sustained on recreational trails and trails which provide access to recreational trials, 
including urban paved bike trails. In a recent case, which follows a long history of similar cases, 
the Court of Appeal upheld immunity under this statutory scheme for a fatal bicycle accident 
resulting in the death of a student on a paved bicycle trail built and maintained by the University 
of California Santa Cruz; this paved trail is used for bicycle commuting to the University of 
California Santa Cruz campus and for recreational purposes; the death occurred during a 
commute. (Burgueno v. Regents of the Univ. of California (2015) 243 Cal.App.4th 1052.)  
 
The Court in the Burgueno case explained that “[t]he plainly stated purpose of immunity for 
recreational activities on public land is to encourage public entities to open their property for 
public recreational use, because ‘the burden and expense of putting such property in a safe 
condition and the expense of defending claims for injuries would probably cause many public 
entities to close such areas to public use.’” (Id. at p. 1059.) This is a worthy public policy, 
because the public should have access to public lands; without such access, much of California 
would remain closed to the public.  
 
However, as the proponent argues, this immunity may be too broad because, as demonstrated in 
the Burgueno case, governmental entities enjoy immunity from liability even for injuries which 
bike commuters sustain on paved bike paths. Such immunity does not further the public policy of 
encouraging the state to keep public lands open for recreational activities. This problem is further 
highlighted by the requirement that some bike paths must meet certain design characteristics set 
out in California Highway Design Manual, Chapter 1000. (Streets & Highways Code, § 890.6; 
Veh. Code, § 231.5.) But failure to meet these design criteria has no effect on the statutory 
immunity. This broad immunity runs counter to other statutes which hold governmental entities 
liable for such things as maintaining a dangerous condition on public property per Government 
Code section 835. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 831.4 to read as follows: 
 
§831.4 
 A public entity, public employee, or a grantor of a public easement to a public entity for 1 
any of the following purposes, is not liable for an injury caused by a condition of: 2 
    (a) Any unpaved road which provides access to fishing, hunting, camping, hiking, riding, 3 
including animal and all types of vehicular riding, water sports, recreational or scenic areas and 4 
which is not a (1) city street or highway or (2) county, state or federal highway or (3) public 5 
street or highway of a joint highway district, boulevard district, bridge and highway district or 6 
similar district formed for the improvement or building of public streets or highways. 7 
    (b) Any unimproved dirt trail used for the above purposes. 8 
    (c) Any paved trail, walkway, path, or sidewalk on an easement of way which has been 9 
granted to a public entity, which easement provides access to any unimproved property, so long 10 
as such public entity shall reasonably attempt to provide adequate warnings of the existence of 11 
any condition of the paved trail, walkway, path, or sidewalk which constitutes a hazard to health 12 
or safety. Warnings required by this subdivision shall only be required where pathways are 13 
paved, and such requirement shall not be construed to be a standard of care for any unpaved 14 
pathways or roads. 15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Those who choose to avoid main thoroughfares by taking to trails and bikeways 
are at risk of serious injury, because no city, county or state government entity in California 
bears any legal responsibility for maintaining safe riding conditions on a Class I or Class II 
bikeway. This odd result stems from court rulings that define the word "trail" to include paved 
bike paths in the case of Prokop v. City of Los Angeles (2007) 150 Cal.App.4th 1332.   
 
Prokop argued that the City was not immune from liability because the bicycle path was a "Class 
I bikeway" under California Streets and Highways Code section 890.4, and therefore the City 
was required to conform to Chapter 1000 of the California Highway Design Manual, entitled 
Bikeway Planning and Design, which it did not do. 
 
The trial court granted summary judgment in favor of the City, concluding the matter was 
controlled by Farnham v. City of Los Angeles (1998) 68 Cal.App.4th 1097, which held that a 
class I bikeway, as defined in Streets and Highways Code section 890.4, is a "trail" under section 
831.4, subdivision (b). 
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The Solution:  Section 831.4 has been interpreted, in a series of cases, to apply to bike paths, 
both paved and unpaved, to trails providing access to recreational activities, and to trails on 
which the activities take place. (E.g., Carroll v. County of Los Angeles (1997) 60 Cal.App.4th 
606, 609-610 [paved bicycle path is a trail under § 831.4, subd. (b); immunity under subd. (b) is 
not limited to access trails, but extends to a trail whose use is the object of the recreational 
activity (citing cases)].)  This Resolution would define “trail” in Government Code Section 831.4 
to mean only unimproved dirt trails. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Russell S. Kohn, Esq., Kohn Law Office, 2170 
S. El Camino Real, Suite 201, Oceanside, CA 92054 (760) 721-8182 
 
RESPONSIBLE FLOOR DELEGATE: Russell S. Kohn, Esq. 
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RESOLUTION 05-05-2016 
 

DIGEST 
Health and Safety: Gender Neutral Restrooms 
Adds Health and Safety Code section 118600 to designate single water closets as all gender toilet 
facilities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution adds Health and Safety Code section 118600 to designate single water closets as 
all gender toilet facilities. This resolution should be approved in principle with recommended 
amendments because, if an establishment has restrooms designed for use by one person, there is 
no reason to make those restrooms gender specific. 
 
If a restroom is designed for use by a single person or family group (i.e. a parent with their 
young children), by having a locking door with one toilet and sink, there is no reason why that 
restroom should be restricted to a single gender.  With a locking “single-user” restroom, one 
person or family group can use that restroom without any risk that someone else will enter the 
restroom at the same time, regardless of gender.  At the same time, if restrooms are locking and 
designed for a single person’s use, there is no reason why people of one gender should have to 
wait to use their “designated” restroom when another one is available. 
 
For clarity this resolution should be amended to be consistent with definitions in related statutes 
and regulations.  California Code of Regulations, title 8, section 3457, defines “toilet facility” as 
meaning a toilet, as opposed to a room containing a toilet.  The term “toilet facility” should be 
changed to “toilet room” to be consistent with California Code of Regulations, title 8, section 
3365.  However, the term “water closet” is clear because it is used and defined in the Health & 
Safety Code section 17959.6 as meaning a toilet.   
 
State governments across the country have enacted legislation requiring transgender students to 
use their birth-assigned status rather than their current self-chosen status.  But, recently, progress 
has improved.  On April 19, 2016, in G.G. v. Gloucester County School Board (April 19, 2016) 
2016 U.S.App.LEXIS 7026, the United States Court of Appeal for the Fourth Circuit Court ruled 
that barring transgender students from using restrooms and locker rooms based on their gender 
identity violated Title IX, which prohibits sex discrimination in education.   
 
Moreover, because the goal of this resolution is in the process of being effected through pending 
Assembly Bill 1732 (2015-2016 Reg. Sess.), this resolution may be action unnecessary by the 
time of the conference. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Health and Safety Code section 118600 to read as follows:  
 
§118600 1 
 (a) If a toilet facility located in any business or place of public accommodation has only 2 
one water closet, that facility shall be identified as an all gender toilet facility. 3 

(b) During any inspection of a business or a place of public accommodation by a health 4 
officer or inspector, the inspector may inspect for compliance with this section. 5 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
  
The Problem: For places of business or places of public accommodation with only one water 
closet current law does not address the needs of transgender, gender-nonconforming, people with 
disabilities or limited mobility, parents, caretakers and nursing mothers. People whose 
appearance may not fit in with what is stereotypically considered to be male or female are 
frequently harassed in gender-specific restrooms.   Transgender and gender nonconforming 
people are frequently verbally harassed or physically assaulted in gender-specific restrooms 
which can lead to trauma and long-term negative outcomes. People with disabilities or people 
with limited mobility are often forced to navigate public spaces in search of gender-specific 
single-occupancy restrooms. Parents and caretakers experience great frustration in having to 
choose which gender-specific bathroom to use with children or adults in their care who are of a 
different gender. Often nursing mothers would prefer to use a private space to breastfeed or use a 
pump rather than a multi-stall public space. 
 
The Solution: This resolution adds § 118600 which will increase access for every Californian. 
Transgender and gender-nonconforming people would not be harassed for using gender specific 
restrooms, thus reducing harassment and physical assault which could lead to trauma and long 
term negative outcomes. It will also increase access for people with disabilities by doubling the 
number of options that are often currently available. Parents and caretakers will be able to use 
any restroom for care. Nursing mothers will be able to use any private space to breastfeed or use 
a pump. People with medical conditions will be able to have additional privacy. Lastly, this bill 
will help address the frustration that many people experience who must wait in line for a gender-
specific restroom when other single-occupancy restrooms are available, an experience that 
disproportionately affects women.  
  
IMPACT STATEMENT 
This resolution does not affect any other law, statue or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  



05-05-2016 Page 3 of 3 
 

 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Wolchansky, 2370 Market Street, Suite 
180, San Francisco, CA 94114, voice: 415-640-0633, email: Michael@Wolchanskylaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky  
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution lacks clarity and is vague as to the meaning of “one water closet.” It is unclear 
as to whether this applies to a toilet facility that is single (or family) occupancy and where the 
water closet includes the washing area and locks to all outside persons or whether it applies to 
toilet facilities that do not lock to outside persons and only have a locking stall which separates 
the toilet from the washing area. 
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RESOLUTION 05-06-2016 
 
DIGEST 
Civil Rights: Homelessness 
Adds Civil Code sections 53.8, 53.81, and 53.82 to classify homeless persons as a protected class 
whose members are immune from liability when engaged in a range of activities in public 
spaces. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Civil Code sections 53.8, 53.81, and 53.82 to classify homeless persons as a 
protected class whose members are immune from liability when engaged in a range of activities 
in public spaces.  This resolution should be disapproved because it prevents the removal of 
homeless encampments, even temporarily for cleanup, interferes with the operation of public 
venues, and broadly defines discrimination to include facially neutral policies and practices that 
could have a disparate impact on homeless persons, regardless of reasonableness and necessity. 
 
While it is important for society to ensure an adequate supply of affordable housing so that low-
income persons do not end up on the streets, this resolution does nothing to reduce the problem.  
Instead, it sets up the false dichotomy of either criminalizing homelessness or transforming 
homelessness into a civil right.  Under this resolution, they would gain immunity from civil, 
administrative or criminal liability and penalties on account of their status, and could file 
lawsuits against governmental agencies, private entities and persons for any “discriminatory 
effect,” such as local ordinances designed to keep streets clean, improve public health, and 
prevent encampments from becoming magnets for crime. (See, e.g., Sabatini, Supervisor Avalos 
Proposes Rules for Sweeps of Homeless Tents (Apr. 12, 2016) San Francisco Examiner; Aron, 
Can L.A. Shrink its Homeless Encampments? (Mar. 31, 2016) LA Weekly.) 
 
This resolution would also raise the costs of and reduce access to public goods and services 
accessible to the public (e.g., libraries, parking lots, shopping centers, courts, public transit 
facilities, etc.).  Regardless of any effect on sanitation or security, homeless persons would have 
the right to use such facilities for sleep, shelter, and undefined religious practices. 
 
In addition, the Legislature has recently considered the changes proposed by the resolution.  
“The Right to Rest Act” (Sen. Bill No. 608 (2015-2016 Reg. Sess.)) died in the Senate on 
February 1, 2016.  A more limited bill by the same author (Sen. Bill No. 876 (2015-2016 Reg. 
Sess.)) failed passage in the Senate Transportation and Housing Committee on March 30, 2016. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Civil Code sections 53.8, 53.81 and 53.82 to read as follows:  
 
§53.8 1 
 For purposes of this part, the following definitions shall apply: 2 

(a) “Homeless persons,” “homeless people,” or “persons experiencing homelessness” 3 
means those individuals or members of families who lack a fixed, regular, and adequate 4 
nighttime residence, including people defined as homeless using the criteria established in the 5 
Homeless Emergency Assistance and Rapid Transition to Housing (HEARTH) Act of 2009. 6 

(b) “Public space” means any property that is owned by a government entity or any 7 
property upon which there is an easement for public use and that is held open to the public, 8 
including, but not limited to, plazas, courtyards, parking lots, sidewalks, public transportation 9 
facilities and services, public buildings, shopping centers, and parks. 10 

(c) “Rest” means the state of not moving, holding certain postures that include, but are 11 
not limited to, sitting, standing, leaning, kneeling, squatting, sleeping, or lying. 12 

 13 
§53.81 14 

(a) It is the intent of the Legislature that this section be interpreted broadly so as to 15 
prohibit policies or practices that are discriminatory in either their purpose or effect. 16 

(b) Persons experiencing homelessness shall be permitted to use public space in the ways 17 
described in this section at any time that the public space is open to the public without 18 
discrimination based upon their housing status, and without being subject to criminal, civil, or 19 
administrative penalties. Permitted use of the public space include, but are not limited to, all of 20 
the following: 21 

(1) Free movement without restraint. 22 
(2) Sleeping or resting, and protecting oneself from the elements while sleeping or resting 23 

in a non-obstructive manner. 24 
(3) Eating, sharing, accepting, or giving food in a space in which having food is not 25 

otherwise generally prohibited. 26 
(4) Praying, meditating, worshiping, or practicing religion. 27 
(c) Nothing in this section shall prevent law enforcement from enforcing laws to protect 28 

the right of people to use the sidewalk pursuant to the Americans with Disabilities Act of 1990 29 
(42 U.S.C. Sec. 12101 et seq.). 30 

(d) Nothing in this section shall prevent law enforcement from enforcing the Penal Code, 31 
except subdivision (e) of Section 647 of the Penal Code, so far as it prohibits rest. 32 

 33 
§53.82 34 
 (a) Any person whose rights have been violated pursuant to this part may enforce those 35 
rights in a civil action. 36 

(b) The court may award appropriate injunctive and declaratory relief, restitution for loss 37 
of property or personal effects and belongings, actual damages, compensatory damages, 38 
exemplary damages, statutory damages of one thousand dollars ($1,000) per violation, and 39 
reasonable attorney’s fees and costs to a prevailing party. 40 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem: Existing law does not provide for the basic civil and human rights for homeless 
individuals to exist free of discrimination. Currently, several municipalities have enacted 
offensively anachronistic laws targeting the basic human and civil rights of homeless individuals.  
By the virtue of their existence, homeless individuals are subject to civil and criminal sanctions, 
and have restrictions on their right to use and to move freely in public spaces, to rest in public 
spaces, to protect themselves from the elements, the right to eat in any public space or perform 
religious observances in public spaces. 
 
The Solution: This resolution would afford persons experiencing homelessness  the right to use 
public spaces without discrimination based on their housing status and describe basic human and 
civil rights that may be exercised without being subject to criminal or civil sanctions, including 
the right to use and to move freely in public spaces, the right to rest in public spaces and to 
protect themselves from the elements, the right to eat in any public space in which having food is 
not prohibited, and the right to perform religious observances in public spaces, as specified.  This 
resolution would authorize a person whose rights have been violated pursuant to these provisions 
to enforce those rights in a civil action in which the court may award the prevailing party 
injunctive and declaratory relief, restitution, damages, statutory damages of $1,000 per violation, 
and fees and costs. 
 
IMPACT STATEMENT  
This resolution does not affect any other California state law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, 2370 Market Street, 
Suite 180, San Francisco, CA 94114, voice: 415-640-0633, email: 
Michael@Wolchanskylaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky 

mailto:Michael@Wolchanskylaw.com�
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RESOLUTION 05-07-2016 
 
DIGEST 
CCBA:  New Name for Organization 
Amends the name of the Conference of California Bar Associations to the Legislative 
Conference of California Bar Associations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends the name of the Conference of California Bar Associations to the 
Legislative Conference of California Bar Associations.  This resolution should be disapproved 
because it would risk confusing legislators and others who are already familiar with CCBA and 
its accomplishments. 
 
The identified problem is that ignorance of CCBA’s mission and accomplishments is impeding 
fundraising, recruitment of delegates, and support of delegations by local and specialty bar 
associations.  Fundraising and recruitment should be prioritized.  But changing the name of the 
organization could negatively impact name recognition among those who are already familiar 
with CCBA and its accomplishments—in particular, members of the Legislature, with whom the 
organization has had great success in recent years. 
 
To the extent the local and specialty bar associations are experiencing problems based on 
CCBA’s name, they can address the problem directly, and without the risk of confusion, by 
changing the names of their delegation committees, since these are often the first points of 
contact for new members.  For example, some member delegations highlight the legislative 
activities that delegates will be involved in by giving their committees names such as 
“Legislation & Bar Delegation Committee” (Women Lawyers of Sacramento); “Legislation 
Committee” (Beverly Hills Bar Association); and “Legislative Resolutions Committee” (Orange 
County Bar Association). 
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TEXT OF RESOLUTION 
 
RESOLVED that the delegates to the 2016 Conference of California Bar Associations 
recommend that the Board of Directors of CCBA change the name of the association to the 
Legislative Conference of California Bar Associations and take all steps necessary to effectuate 
the change. 
 
 Legislative Conference of California Bar Associations. 1 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS   
 
The Problem:  The current name of the association is the Conference of California Bar 
Associations (CCBA).  Except for a tiny percentage of the members of the State Bar who are 
actively involved in the activities of the CCBA, California lawyers are generally ignorant as 
what the CCBA is, and certainly even fewer know what the CCBA actually does.  A common 
misperception is that the CCBA is a “debating society” that meets once a year to pass unrealistic 
resolutions that accomplish little or nothing.  Those assembled annually at the Conference of 
Delegates know differently.  But, among other things, the lack of knowledge of the legislative 
accomplishments of CCBA, especially in the last several years, is an impediment to fundraising 
for the CCBA, recruitment of delegates, and support of delegations by local and specialty bar 
associations. 
 
The Solution: Although overcoming these impediments is a large task, changing the name of the 
CCBA to better reflect its major function would be an important first step in raising the profile of 
the association.  The proposed change involves only the addition of a single word to the title. But 
that word would immediately highlight the association’s major activities and accomplishments. 
What word better describes the work of the individual delegates who draft resolutions; of the 
local bar associations that review such drafts and become proponents of the resolutions; of the 
Resolutions Committee that studies and reports on the proposed resolutions; of the local 
delegations that review and take positions on proposed resolutions; of the assembled delegates 
who spend a weekend debating the merits of the resolutions; of the Board and CCBA’s 
legislative representative who seek out authors of bills based on approved resolutions; and of 
local bar members who communicate with legislators urging passage of bills based on approved 
resolutions? 
 
If the Board, as indicated at the 2015 Conference, intends to commence an educational program 
to elevate the profile of CCBA and strengthen its ability to accomplish its mission, there is no 
better first step than to assure that the name of the association is informative of what it does. 
    
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, 582 Market Street, 17th 
Floor, San Francisco, California 94105. Telephone: 415-444-6684 (o); 510-910-1392 (m); 
jhansenlaw101@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
 
 

COUNTERARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
The Conference of California Bar Associations has worked very hard, and very successfully, to 
establish an identity and reputation with the California Legislature since it changed its name 
from the Conference of Delegates of California Bar Associations over six years ago.  A search of 
the committee analyses and video recordings of legislative hearings over that period show 
hundreds of references to the CCBA. Having worked that hard to get the Legislature to know us 
and respect our work product, it makes no sense to change the identity we’ve worked to build – 
particularly since the name change, without more, won’t do a thing to improve our visibility with 
the lawyers of the state. 

mailto:jhansenlaw101@gmail.com�
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RESOLUTION 05-08-2016 
 
DIGEST 
Health and Safety: Rules of Disclosure and Prohibition on Surprise Charges 
Adds Health and Safety Code section 1367.28 to establish “The End of Surprise Billing Act,” 
which specifies the required disclosures of billing information to insureds. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Health and Safety Code section 1367.28 to establish “The End of Surprise 
Billing Act,” which specifies the required disclosures of billing information to insureds. This 
resolution should be approved in principle because it requires health providers to make important 
disclosures to insured individuals that may protect those individuals from unwittingly agreeing to 
health services that are out of network and at exorbitant costs. 
 
As a result of the Affordable Care Act, tens of thousands more Californians than ever have 
access to health insurance.  With this increase in insurance coverage has come an increase in 
people seeking health care.  Unfortunately, not all health care is covered by an insured 
individual’s plan, even when that individual is referred for service by an in-network provider.  
This resolution would provide insured individuals with notice, as defined, pertaining to the costs 
of the services sought, whether or not the services are being provided by a provider within the 
insured individual’s plan, an opportunity to seek services at a lower cost from within the 
individual’s plan, and additional protections in order to minimize the frequency of surprise bills 
and exorbitant fees that often result in crippling debt and bankruptcy.  The resolution requires 
health care providers to provide the notice, and directs the director of the California Department 
of Managed Care and the California Insurance Commissioner to promulgate the actual notice 
documents that would be provided to the insureds as proof that they have been advised of their 
obligations and the limitations of the health care services, as described. 
 
This resolution is similar to the federal bill H.R. No. 3770 (114th Cong., 1st Sess.), The “End 
Surprise Billing Act” of 2015, which seeks to amend Title XVIII of the Social Security Act to 
prevent surprise billing in the Medicare system. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommend that legislation be 
sponsored to add Health and Safety Code section 1367.28 to read as follows: 
 
§1367.28 1 
 (a)  This Act may be cited or referred to as the End of Surprise Billing Act. 2 
 (b)  For purposes of this Act: 3 
 (1) “Emergency” means a medical condition manifesting itself by acute symptoms of 4 
sufficient severity (including severe pain) such that if not immediately diagnosed and treated 5 
could reasonably be expected to result in placing the patient’s health in serious jeopardy, serious 6 
impairment to bodily functions, or serious dysfunction of any bodily organ or part, or any 7 
imminent threat to life, limb or organ system requiring immediate medical attention, and where 8 
the individual is not medically stable or where at the time it is not reasonably prudent or safe to 9 
transfer the individual for the care immediately required to an outside similarly qualified health 10 
care provider.  11 
 (2)  “Health care provider” means any person licensed or certified pursuant to Division 2 12 
(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to 13 
the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter 14 
2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code; and any 15 
clinic, health dispensary, or health facility, licensed pursuant to Division 2 (commencing with 16 
Section 1200) of the Health and Safety Code. “Health care providers” includes the legal 17 
representative of a health care provider. 18 
 (3)  “Health benefits coverage” or “health benefits plan” includes any insurance, plan, 19 
programs or source of collateral benefits offered the individual in the group or individual market, 20 
or a government-sponsored health plan or program. "Health benefits plan provider" means the 21 
insurer, government or private provider or administrator of as the health benefits coverage or 22 
plan. 23 
 (4)  “Individual” means a patient or prospective patient seeking or receiving health, 24 
medical or related items and services, who is covered by a health benefit coverage plan, program 25 
or insurance, or similar form of collateral benefits. 26 
 (5)  “Representative of the individual” is either a legal representative, conservator, 27 
custodian, or guardian of the “individual,” or a person designated with power of attorney or 28 
authority regarding health care, medical or related care for the individual.   29 
 (6)  This Act applies with respect to an individual who has health benefit coverage, or 30 
who seeks to be furnished items or services or is to be furnished items or services by a health 31 
care provider. 32 
 (c)  (1)  On the date on which an individual, or representative of the individual, first 33 
makes an appointment for the year to be furnished items or services, if applicable, the health care 34 
provider shall endeavor in good faith to promptly determine and advise the individual, as soon as 35 
practicable in advance of the appointment if feasible, whether the health care provider is or is not 36 
an in-network or participating health care provider under the individual’s health benefits plan. If 37 
it is determined that the health care provider is not an in-network or participating health care 38 
provider under the individual's health benefits coverage, the health care provider shall also 39 
inform the individual that there may be diminished or no coverage under the individual’s health 40 
benefits plan for services or items furnished by that out-of-network health care provider. In such 41 
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a case, the individual shall be advised to confer with the individual’s health benefits coverage 42 
provider regarding any financial and coverage implications in receiving services or items from 43 
an out-of-network provider in contrast with the option of using a network provider.  44 
 (2)  On the date on which the individual is to be first furnished with items or services, in 45 
advance of providing such items or services, and incurring the cost thereof, the health care 46 
provider shall provide the individual, or representative of the individual, a written notice, as 47 
specified through rule-making by the Director of the Department of Managed Care, in 48 
consultation with the Insurance Commissioner, that: 49 
 (i)  Contains the information required under paragraph (e); 50 
 (ii)  Is signed by the individual, and/or if applicable, the representative of the individual;  51 
 (iii)  A copy of which is provided to the individual, or representative of the individual; 52 
and 53 
 (iv)  Is retained as part of the individual’s chart with the health care provider, for a period 54 
of at least seven (7) years after the date of signing. 55 
 (d)  In the case such health care provider is not within the health care provider network or 56 
otherwise a participating provider of services or supplier with respect to the health benefits 57 
coverage, program or plan of the individual, absent an emergency situation as described in 58 
paragraph (h), the health care provider shall obtain from the individual, or representative of the 59 
individual, the consent as described in paragraph (f). 60 
 (e)  The notice described in paragraph (c)(2) shall include, with respect to an individual 61 
with health benefits coverage described in paragraph (b)(6), who inquires or seeks to be 62 
furnished items or services, or is to be furnished with items or services by a health care provider, 63 
a notification of each of the following: 64 
 (1)  Whether the health care provider is or is not within the health care provider network 65 
or an otherwise participating provider of services or supplier with respect to health benefits 66 
coverage of such individual. 67 
 (2)  If the health care provider is a participating provider under the individual's health 68 
benefits plan, the estimated amount the health care provider will charge the individual for such 69 
items and services, in excess of any cost-sharing obligation the individual would otherwise have 70 
under such health benefits coverage.   71 
 (3)  If the health care provider is not within network or otherwise a participating provider 72 
or supplier of the individual's health benefits coverage or plan: 73 
 (i)  A statement notifying the individual 1) that the health care provider is not an in-74 
network or participating provider or supplier under the individual's health benefits coverage or 75 
plan, and in receiving items or services from this provider as an out-of-network or non-76 
participating provider, there may be diminished or no coverage under the individual’s health 77 
benefits plan for services or items furnished by that out-of-network health care provider;  2) that 78 
the individual has the option of receiving the full financial, cost-controlled, cost-sharing and 79 
related benefits and protections under the individual's health benefits plan by instead having 80 
items or services provided by an in-network, participating health care provider; and 3) the 81 
individual is advised to contact and  consult with the individual's health benefits plan provider 82 
regarding a) any financial and coverage implications in receiving services or items from an out-83 
of-network provider or non-participating provider in contrast to the option of using an in-84 
network provider or participating provider, as well as b) how to obtain care from a participating 85 
provider under the individual's health benefits plan. 86 
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 (ii)  The estimated amount the health care provider will charge the individual for such 87 
items and services, along with notification that the individual should check with the individual's 88 
health benefits plan to determine what if any of that amount, for which the individual will be 89 
responsible, will or will not be covered under the individual's health benefits plan. 90 
 (4)  Whether any of the providers of services or suppliers to furnish items or services at 91 
the hospital or critical access hospital, or associated with the health care provider, or to whom the 92 
health care provider may refer or seek consultation or items or services in connection with the 93 
individual’s assessment or care, are not within the health care provider network or otherwise a 94 
participating provider of services or supplier of the individual's health benefits coverage or plan. 95 
If any such other providers of services or suppliers are out-of-network or otherwise a non-96 
participating provider or supplier, the individual should be further advised of the individual's 97 
option to received services and supplies from an in-network or participating provider, and the 98 
individual should confer with the individual's health benefits plan provider to determine the 99 
coverage implications and options and the resources available to the individual through the 100 
individual's health benefits plan.  101 
 (f)  For purposes of paragraph (d), the consent described in this paragraph with respect to 102 
an individual with health benefits coverage described in paragraph (b)(6) who is to be furnished 103 
items or services by the health care provider that is not within the health care provider network 104 
or otherwise a participating provider of services or supplier with respect to health benefits 105 
coverage of such individual, is a document specified by the Director of the Department of 106 
Managed Care, in consultation with the Insurance Commissioner, through rule-making, that is 107 
signed by the individual, or the individual’s representative prior to the individual being furnished 108 
such items or services by such health care provider, that: 109 
 (1)  Acknowledges that the individual has been 1) provided a written estimate of the 110 
charge that the individual will be personally assessed and responsible to pay for the items or 111 
services anticipated to be furnished to the individual by the health care provider that is not within 112 
such network or otherwise such a participating provider of services or supplies; 2) informed that 113 
payment by the individual of such charges may not accrue toward any limitations that the health 114 
benefits coverage places on the annual out-of-pocket expenses to be paid by the individual, or 115 
upon the in-network deductible to be paid by the individual, which may not be the case were the 116 
items or services furnished by an in-network or participating health care provider; and 3) the 117 
individual’s option to obtain items or services from an in-network or participating provider 118 
associated with the individual’s health benefits coverage, in order for the individual to assure 119 
maximum benefits under the individual’s health benefit coverage, at generally a lower cost than 120 
will be the case if receiving services and items by this non-network, non-participating health care 121 
provider.  122 
 (2)  Documents the consent of the individual to  123 
 (i)  Be furnished with such items or services by such non-network, non-participating 124 
health care provider; and  125 
 (ii)  In the case that the health care provider furnishes such items or services, the 126 
individual will be charged and will personally be responsible for paying an amount approximate 127 
to the estimated charge described in subparagraph (e)(3)(ii) with respect to such items and 128 
services. 129 
 (3)  Such document shall be retained as part of the individual’s chart with the health care 130 
provider, for a period of at least seven (7) years after the date of signing.  131 
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 (g)  In the case of an individual with health benefits coverage described in paragraph 132 
(b)(6) who is furnished items or services by a health care provider that is not within the health 133 
care provider network or otherwise a participating provider of services or supplier with respect to 134 
the health benefits coverage of such individual, if the health care provider does not comply with 135 
the requirements of paragraphs (c)(2) and (e), in a situation other than that described in 136 
paragraph (h), the health care provider may not charge the individual more than the amount that 137 
the individual would have been required to pay in cost-sharing if such items or services had been 138 
furnished by an in-network or otherwise participating provider of the individual's health benefits 139 
coverage or plan, and based on what the individual's health benefits plan provider would 140 
determine as the reasonable or contract rate for the furnished service or item. The out-of-network 141 
health care provider shall have the burden of proving what that amount would be under the 142 
individual’s health benefits coverage. In those cases where the amount cannot be determined 143 
with reasonably accurate certainty, the amount charged the individual by such out-of-network 144 
health care provider is voidable at the option of the individual. 145 
 (h) (1) In the case of an individual with health benefits coverage described in paragraph 146 
(b)(6) who is furnished items or services on an emergency basis by a health care provider that is 147 
not within the health care provider network or otherwise a participating provider of services or 148 
supplier with respect to the health benefits coverage of such individual, where it is not safe or 149 
feasible under the presenting circumstances for notice or consent under paragraphs (c) and (d) to 150 
be given and obtained, or for such services to be furnished by an in-network or participating 151 
provider upon transfer, nothing in this Act shall preclude a health care provider from seeking and 152 
obtaining compensation under any terms of the individual’s health benefits coverage, and absent 153 
an applicable provision for benefits thereunder, charging the individual what would be the 154 
amount compensable to an in-network or participating health care provider for such items or 155 
services under the individual’s health benefits coverage.   156 
 (2)  Nothing in this Act is intended to abrogate the provisions regarding emergency care 157 
set forth at Sections 1317 and 1317.1 of the Health and Safety Code. 158 
 (i)  Nothing in this Act is intended to alter the provisions of the Knox-Keene Health Care 159 
Service Plan, as provided Chapter 2.2, of Division 2, of the Health and Safety Code, 160 
commencing at Section 1340; Part 2 of Division 2 of the Insurance Code, commencing at Section 161 
10110; Chapter 7, commencing at Section 14000, and Chapter 8, commencing at Section 14200, 162 
of Part 3, Division 9, of the Welfare and Institutions Code; and Subchapters XVIII and XIX of 163 
Chapter 7 of Title 42 of the United States Code, and related federal and state regulations 164 
concerning the Medicare and Medicaid (MediCal) programs. 165 
 (j)  Nothing in this Act is intended to limit the authority of the Director of the Department 166 
of Managed Care, the Insurance Commissioner, or the Medical Board of California of the 167 
Department of Consumer Affairs. 168 
 (k)  Nothing in this Act is intended to affect the rights otherwise accorded health care 169 
providers under the provisions of Chapter 4 of Title 14 of the Civil Code, commencing at  Section 170 
3045.1. 171 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Los Angeles County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  If a patient insured by a health plan obtains services from an out-of-network 
healthcare professional, the patient’s individual responsibility for the fees incurred will be 
substantially more than if provided by an in-network provider.  Under some plans, there may be 
no coverage at all. With many health plans, it is often confusing and difficult to determine which 
provider is or isn't in-network. Researching insurance directories of providers is rarely simple or 
practicable. Most patients reasonably rely on office personnel to tell them. The insured patient 
who unwittingly proceeds with treatment with an out-of-network provider is rarely prepared for 
the frequently huge medical bill received following care—for which there will be personal 
liability. An unsophisticated insured patient with a tightly-restricted health plan is particularly at 
risk for making a critical mistake regarding complexities of coverage. Insured patients, 
innocently believing their medical care is covered because they have insurance, should not be 
surprised by receiving a huge medical bill after care because the treatment was out-of-network.  
Hospital or medical services not covered or controlled by insurance can be shockingly 
astronomical, and catastrophic. Uninsured medical bills have put many individuals into major 
debt, and has been a major source for many bankruptcies.  
 
The Solution:  This resolution would require the healthcare professional—a fiduciary and 
someone in the best position to know whether it is an in-network provider under the patient’s 
health insurance plan—to candidly disclose to the prospective insured patient, in advance of 
rendering services or incurring fees, if it is a non-participating provider, and if so, the estimated 
amount for which the individual will be personally responsible.  Patients should be made aware 
of the significant financial import of treating out-of-network, and the option of getting maximum 
insurance benefits and control by treating with a network provider under the health benefit plan 
they have. As with the medical care, a patient is entitled to an informed consent on a matter of 
material economic consequences, and not otherwise be unwittingly taken advantage of. An out-
of-network provider who furnishes medical care or items to an insured patient, without first 
making the required disclosures, and obtaining patient consent, will not be allowed to charge the 
patient in excess of what the patient would otherwise be responsible had the treatment been 
provided by a participating network provider.  The recently enacted SB 137—requiring insurers 
to regularly post current provider directories online—is not an optimal solution. It does not solve 
the fundamental problem—the confusion, uncertainty and erroneous information, beliefs and 
influences at play in seeking covered care.  It is important health insurers maintain current 
directories. Yet that does not resolve the practical problem, especially for many who simply lack 
the sophistication in making sound medical care decisions along with appreciating dauntingly 
complex coverage niceties, especially when concerned with an immediate medical problem or 
under the influence or convenience of an out-of-network provider…or the situation where a 
participating provider refers them to a non-network provider, consultant, lab or facility, which 
the patient may erroneously presume is in-network.  
 
 
IMPACT STATEMENT 
This resolution will not conflict with any other law, statute or rule.  
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CURRENT OR PRIOR RELATED LEGISLATION  
H.R. 3770 (introduced Oct. 20, 2015), the End Surprise Billing Act of 2015, would amend title 
XVIII of the Social Security Act to prevent surprise billing practices in the Medicare system;  
S.B. 137 (2015, Sen. Hernandez) (Cal. Health & Safety Code § 1367.27,  Cal. Ins. Code § 
10133.15). 
 
AUTHOR AND/OR PERMANENT CONTACT: Joel Bruce Douglas, of Bonne, Bridges, 
Mueller, O’Keefe & Nichols, Professional Corporation, 3699 Wilshire Boulevard, Tenth Floor, 
Los Angeles, California 90010, phone 213-738-5834, 213-480-1900, Fax 213/738-5888, e-mail 
jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE: Joel Bruce Douglas 
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RESOLUTION 05-09-2016 
 
DIGEST 
Public Utilities:  Reciprocal Prevailing Party Attorney’s Fees Availability in Power Theft Cases 
Amends Civil Code section 1882.2 to delete treble the availability of treble damages to the utility 
and allow the award of reasonable attorney’s fees to the prevailing party in power theft cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1882.2 to delete the availability of treble damages to 
the utility and allow the award of reasonable attorney’s fees to the prevailing party in power theft 
cases.  This resolution should be approved in principle because it somewhat levels the playing 
field between the parties in such cases, and provides some redress to persons who are unjustly 
accused. 
 
Civil Code section 1882.1 provides that a utility may bring a civil action for damages against any 
person who steals, tampers with and/or diverts utility services.  Section 1882.2 currently provides 
that utility may recover treble damages plus the costs of suit and reasonably attorney's fees, 
however, the law does not contain a reciprocal provision if the accused person prevails,  This 
resolution limits the damages the utility may recover, equal to the actual value of the theft and 
eliminates the punitive treble damages in those cases where a customer is liable.  This resolution 
also eases the burden on parties who should not be defendants in such cases, by providing the 
potential for the recovery of defense costs and attorney's fees. 

 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1882.2 to read as follows: 
 
§1882.2 
 In any civil action brought pursuant to Section 1882.1, the prevailing party utility may 1 
recover as damages three times the amount of actual damages, if any, plus the costs of the suit 2 
and reasonable attorney's fees. 3 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  The unilateral recovery of attorney’s fees in this statute, plus treble damages, 
encourages well-financed utility companies to engage in “scorched earth” litigation against 
customers for power theft, regardless of the customer’s actual involvement.  It also discourages 
innocent, and often low income, customers from defending against such claims.   
 
Civil Code section 1882.1 authorizes utility companies to file lawsuits for power theft.  Utility 
companies interpret that statute to mean that any customer who might unknowingly assist 
someone in committing power theft, e.g. by leaving the utility account in the customer’s name 
after leasing out the property, is liable for power theft.  Under current law, utility companies bear 
little risk in filing such lawsuits – if they win, they recover attorney’s fees plus treble damages, 
and if they lose they only bear their own fees. 
 
The Solution: With the unilateral fees and treble damages provisions, customers and attorneys 
are discouraged from defending against power theft claims – the utility can increase litigation 
expenses to make it financially unfeasible for a customer to defend the case.  With no chance of 
recovering fees, defending against a utility is generally not cost-effective.  The one-sided power 
of Civil Code section1882.2, is further evidenced by the fact that there is no California case law 
on Civil Code section 1882.1 – customers cannot afford the risk of challenging the utilities.  In 
Sacramento, in the last two years, one utility has filed nearly 100 power theft cases against 
customers (not necessarily perpetrators).  Almost all of those cases ended with default 
judgments. 
 
Unlike other unilateral fee shifting statutes, (e.g. civil rights, disabilities, and elder abuse) which 
were enacted to encourage vulnerable individuals with limited resources and/or limited damages, 
to pursue public policy claims, Civil Code section 1882.2 does not protect vulnerable individuals 
and is not needed to encourage lawsuits. 
 
Civil Code sections 1882.1 and 1882.2, were enacted because utilities wanted to file power theft 
lawsuits when criminal complaints were not being pursued.  (Assem. Com. on Utilities and 
Energy, Rep. on Assem. Bill No. 1285 (1981-1982 Reg. Sess.) April 27, 1981, p. 2).)  Utilities 
have both the motivation and the means to file such lawsuits; they do not need the aid of 
unilateral attorney’s fees. 
 
Further, Governor Brown originally rejected AB 1285 because the award of treble damages plus 
attorney’s fees was too punitive.   
 
Making fees reciprocal and eliminating treble damages will encourage utility companies to file 
lawsuits in good faith while still allowing them to recover fees on meritorious cases.  Similarly, 
reciprocal fees will enable innocent customers to present meritorious defenses, rather than being 
forced to settle, while still discouraging perpetrators from committing power theft. 
 
IMPACT STATEMENT 
This resolution would affect the damages recoverable under Civil Code section 1882.1. 
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CURRENT OR PRIOR RELATED LEGISLATION 
AB 1285 (1981-1982 Reg. Session) 
 
AUTHOR AND/OR PERMANENT CONTACT:  Summer D. Haro, Goodman & Associates, 
3840 Watt Avenue, Bldg. A, Sacramento, CA 95608, (916) 643-0600, suharo@goodman-
law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Summer D. Haro 
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RESOLUTION 05-10-2016 
 
DIGEST 
Public Utilities: Definitions for Theft 
Amends Civil Code section 1882 to add definitions for terms regarding power theft. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends section 1882 to add definitions for terms regarding power theft. This 
resolution should be approved in principle because it will provide greater clarity to section 
1882.1, which permits a utility to bring a civil action for damages when services are diverted or 
tampered with. 
 
Section 1882.1 provides for damages against “any person who commits, authorizes, solicits, aids, 
abets, or attempts” certain acts of diverting or tampering with utility services or property. While 
section 1882 defines other terms used in the statute, it does not define the ones included in this 
resolution, and there has been no judicial interpretation to clarify their use. This has created 
confusion as to who may be held liable for power theft, particularly with respect to “aiding” and 
“abetting,” which are listed in the disjunctive in the statute. This resolution would provide 
commonly understood definitions so that both utility companies and potential defendants will 
understand exactly what is prohibited, and make apparent that liability will be found only where 
there has been intentional conduct.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1882 to read as follows: 
 
§1882 
 Unless the context requires otherwise, the following definitions govern the construction 1 
of this title: 2 
 (a) "Customer" means the person in whose name a utility service is provided. 3 
 (b) "Divert" means to change the intended course or path of electricity, gas, or water 4 
without the authorization or consent of the utility. 5 
 (c) "Person" means any individual, a partnership, firm, association, limited liability 6 
company, or corporation. 7 
 (d) "Reconnection" means the commencement of utility service to a customer or other 8 
person after service has been lawfully discontinued by the utility. 9 
 (e) "Tamper" means to rearrange, injure, alter, interfere with, or otherwise to prevent 10 
from performing normal or customary function. 11 
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 (f) "Utility" means any electrical, gas, or water corporation as those terms are defined in 12 
the Public Utilities Code and includes any electrical, gas, or water system operated by any public 13 
agency. 14 
 (g) "Utility service" means the provision of electricity, gas, water, or any other service or 15 
commodity furnished by the utility for compensation. 16 
 (h) “Commits” means to intentionally and knowingly perform an act proscribed by Civil 17 
Code section 1882.1. 18 
 (i) “Authorizes” means to intentionally and knowingly give permission or approval for 19 
performance of an act proscribed by Section 1882.1 of the Civil Code. 20 
 (j) “Solicits” means to intentionally and knowingly request or ask that an act be 21 
performed which is proscribed by Section 1882.1 of the Civil Code. 22 
 (j) “Aids” and “Abets” means to intentionally, knowingly, and substantially assist another 23 
in performing an act proscribed by Section 1882.1 of the Civil Code. 24 
 (k) “Attempts” means to intentionally and knowingly make an effort to do, accomplish, 25 
solve, or effect the performance of an act proscribed by Section 1882.1 of the Civil Code. 26 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Civil Code section 1882 defines some of the terms used in Civil Code section 
1882.1.  Civil Code section 1882.1 authorizes utility companies to file lawsuits to recover 
damages caused by power theft.  That statute was taken from Penal Code section 498, and was 
enacted by the Legislature to penalize, prevent, and deter people from engaging in power theft.  
The lack of some specific definitions for terms in Civil Code section 1882.1 causes confusion as 
to who may be liable for power theft. 
 
Because Civil Code section 1882.1, does not use the exact term “aids and abets,” and because 
Civil Code section 1882 does not define the terms “commits, authorizes, solicits, aids, abets, or 
attempts,” utility companies can sue customers for power theft even if they unknowingly “aid” in 
power theft.   
 
The Solution: When the Legislature enacted Civil Code section 1882.1 its intent was to allow 
utility companies to recover damages “from individuals who steal gas, electricity or water 
through diversion or by tampering with meters.”  (Assem. Com. on Utilities and Energy, Rep. on 
Assem. Bill No. 1285 (1981-1982 Reg. Sess.) April 27, 1981, p. 1; see also Sen. Comm. on 
Judiciary, Analysis of Assem. Bill No. 1285 (1981-1982 Reg. Sess.) p. 1.)  The Legislature 
wanted those persons participating in power theft to be held liable and deterred from future 
misconduct.   
 
The statutory language of Civil Code section 1882.1, is virtually identical to Penal Code section 
498 (the criminal power theft statute).  Both statutes hold a person responsible for power theft if 
that person “commits, authorizes, solicits, aids, abets, or attempts” any of the specified types of 
power theft.  The basic lay definitions for “commit,” “authorize,” “solicit,” and “attempt” all 
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require intentional conduct.  Likewise, the definition for “aiding and abetting” used in criminal 
law (like Penal Code section 498) requires that the person both have knowledge of the 
perpetrator’s misconduct and encourage that perpetrator.  (People v. Beeman (1984) 35 Cal.3d 
547, 556.)  A person cannot be liable for negligently “aiding and abetting.”  (Id. at 560.)  
Similarly, the Judicial Counsel of California Civil Jury Instructions number 3610, on liability for 
“aiding and abetting” requires that the defendant know misconduct will be committed and 
substantially assist in that misconduct. 
 
This resolution defines the terms used in Civil Code section 1882.1 to ensure that the meaning of 
those terms is consistent with the legislative intent behind that statute; to hold people who 
intentionally participated in power theft liable.  This resolution will resolve the ambiguity in 
Civil Code section 1882.1, and ensure that innocent people are not held liable for unwittingly 
aiding a criminal’s secret misconduct. 
 
IMPACT STATEMENT 
This resolution would affect the definitions of terms used in Civil Code section 1882.1. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 1285 (1981-1982 Reg. Session) 
 
AUTHOR AND/OR PERMANENT CONTACT:  Summer D. Haro, Goodman & Associates, 
3840 Watt Avenue, Bldg. A, Sacramento, CA 95608, (916) 643-0600, suharo@goodman-
law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Summer D. Haro 
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RESOLUTION 06-01-2016 
 

 
DIGEST 

Amends Health and Safety Code sections 1569.698, 1569.699 and 1569.7 and Probate Code 
sections 1981 and 2356.5 to replace “Dementia” with “Major Neurocognitive Disorder.” 

Conservatorships: Replacement of Dementia with Major Neurocognitive Disorder 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Health and Safety Code sections 1569.698, 1569.699 and 1569.7 and 
Probate Code sections 1981 and 2356.5 to Replace “Dementia” with “Major Neurocognitive 
Disorder.”  This resolution should be approved in principle because it brings this code section in 
line with the most recent version of the DSM 5, which has replaced the term “dementia” with 
“major neurocognitive disorder.” 

: 

 
This proposal updates the relevant statutes to ensure they are consistent with the current language 
used by professionals in making a diagnosis. If the statutes are not amended, those professionals 
would be required to make separate findings using the superseded clinical definitions for 
purposes of complying with the statutory language. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code sections 1569.698, 1569.699 and 1569.7 and 
Probate Code sections 1981 and 2356.5 to read as follows: 
 
§1569.698 
 (a) The State Fire Marshal has proposed that the State Building Standards Commission 1 
adopt building standards to provide for locked and secured perimeters in residential care 2 
facilities for the elderly that care for persons with dementia major neurocognitive disorder: 3 
 (1) It is acknowledged that these building standards will not become effective until 4 
October 1, 1996. 5 
 (2) It is the policy of the State Building Standards Commission that building standards be 6 
adopted exclusively into the California Building Standards Code and not into state statute. 7 
 (3) However, in recognition of the immediate need of residential care facilities for the 8 
elderly caring for persons with dementia major neurocognitive disorder to provide a secured 9 
environment, it is the intent of the Legislature that the building standards for locked and secured 10 
perimeters proposed by the State Fire Marshal for adoption in the 1994 California Building 11 
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Standards Code, as set forth in Section 1569.699, be effective upon the date this article becomes 12 
operative. 13 
 (b)(1) Upon the filing of emergency regulations with the Secretary of State pursuant to 14 
subdivision (c), a residential care facility for the elderly that cares for people with dementia may 15 
utilize secured perimeter fences or locked exit doors, if it meets the requirements for additional 16 
safeguards required by those regulations. 17 
 (2) For the purposes of this article, dementia major neurocognitive disorder includes 18 
Alzheimer's disease and related disorders, diagnosed by a physician, that increase the tendency to 19 
wander and that decrease hazard awareness and the ability to communicate. 20 
 (3) It is the intent of the Legislature in enacting this article that residential care facilities 21 
for the elderly have options for the security of persons with dementia major neurocognitive 22 
disorder who are residents of those facilities that are in addition to existing security exceptions 23 
made for individual residents. It is the further intent of the Legislature that these additional 24 
options shall include the use of waivers of certain building standards relating to fire safety, to be 25 
issued by the state department with the approval of the State Fire Marshal, to permit the care of a 26 
target group of persons with dementia major neurocognitive disorder by means of secured 27 
perimeter fences, or the use of locked exterior doors. Each waiver request shall include a facility 28 
plan of operation that addresses elements of care to be identified by the department in regulations 29 
and demonstrates the facility's ability to meet the safety needs of persons with dementia major 30 
neurocognitive disorder. 31 
 (4) The department shall adopt regulations that ensure that staff for secured perimeter 32 
facilities receive appropriate and adequate training in the care of residents with dementia major 33 
neurocognitive disorder. 34 
 (5) Nothing in this section is intended to prohibit residential care facilities for the elderly 35 
from accepting or retaining persons with dementia major neurocognitive disorder whose needs 36 
can be fully met using care options permitted by existing law and regulations. 37 
 (6) It is not the intent of the Legislature to authorize an increase in the level of care 38 
provided in a residential care facility for the elderly or to establish a supplemental rate structure 39 
based on the services provided in the facility. 40 
 (7) All admissions to residential care facilities for the elderly shall continue to be 41 
voluntary on the part of the resident or with the lawful consent of the resident's legal conservator. 42 
 (c) The department shall adopt regulations to implement subdivision (b) in accordance 43 
with those provisions of the Administrative Procedure Act contained in Chapter 3.5 44 
(commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code. 45 
The initial adoption of any emergency regulations following the effective date of the act 46 
amending this section during the 1995-96 Regular Legislative Session shall be deemed to be an 47 
emergency and necessary for the immediate preservation of the public peace, health and safety, 48 
or general welfare. Emergency regulations adopted pursuant to this subdivision shall remain in 49 
effect for no more than 180 days. 50 
 (d) In addition to the security options authorized by subdivision (b), residential care 51 
facilities for the elderly that accept or retain as residents persons with dementia major 52 
neurocognitive disorder, and that choose to utilize the security options of egress-control devices 53 
of the time-delay type in addition to secured perimeter fences or locked exit doors, shall comply 54 
with Section 1569.699, or regulations adopted by the State Building Standards Commission, 55 
whichever is operative. 56 
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 (e) A residential care facility for the elderly shall not utilize special egress-control 57 
devices of the time-delay type, secured perimeter fences, or locked exit doors unless the facility 58 
meets the requirements of Section 1569.699 or the Building Standards Commission adopts 59 
building standards to implement this section. 60 
 (f) Any person who is not a conservatee and is entering a locked or secured perimeter 61 
facility pursuant to this section, shall sign a statement of voluntary entry. The facility shall retain 62 
the original statement and shall send a copy of the statement to the department. 63 
  64 
§1569.699 65 
 (a) When approved by the person responsible for enforcement as described in Section 66 
13146, exit doors in facilities classified as Group R, Division 2 facilities under the California 67 
Building Standards Code, licensed as residential care facilities for the elderly, and housing 68 
clients with Alzheimer's disease or dementia major neurocognitive disorder, may be equipped 69 
with approved listed special egress-control devices of the time-delay type, provided the building 70 
is protected throughout by an approved automatic sprinkler system and an approved automatic 71 
smoke-detection system. The devices shall conform to all of the following requirements: 72 
 (1) Automatic deactivation of the egress-control device upon activation of either the 73 
sprinkler system or the detection system. 74 
 (2) Automatic deactivation of the egress-control device upon loss of electrical power to 75 
any one of the following: The egress-control device; the smoke-detection system; exit 76 
illumination as required by Section 1012 of the California Building Code. 77 
 (3) Be capable of being deactivated by a signal from a switch located in an approved 78 
location. 79 
 (4) Initiate an irreversible process that will deactivate the egress-control device whenever 80 
a manual force of not more than 15 pounds (66.72 N) is applied for two seconds to the panic bar 81 
or other door-latching hardware. The egress-control device shall deactivate within an approved 82 
time period not to exceed a total of 15 seconds, except that the person responsible for 83 
enforcement as described in Section 13146 may approve a delay not to exceed 30 seconds in 84 
residential care facilities for the elderly serving patients with Alzheimer's disease. The time delay 85 
established for each egress-control device shall not be field adjustable. 86 
 (5) Actuation of the panic bar or other door-latching hardware shall activate an audible 87 
signal at the door. 88 
 (6) The unlatching shall not require more than one operation. 89 
 (7) A sign shall be provided on the door located above and within 12 inches (305mm) of 90 
the panic bar or other door-latching hardware reading: 91 
KEEP PUSHING.  THIS DOOR WILL OPEN IN ___ SECONDS.  ALARM WILL SOUND. 92 
Sign letter shall be at least one inch (25mm) in height and shall have a stroke of not less than 1/8 93 
inch (3.3mm). 94 
 (8) Regardless of the means of deactivation, relocking of the egress-control device shall 95 
be by manual means only at the door. 96 
 (b) Grounds of residential care facilities for the elderly serving persons with Alzheimer's 97 
disease or dementia major neurocognitive disorder may be fenced, and gates therein equipped 98 
with locks, provided safe dispersal areas are located not less than 50 feet (15240mm) from the 99 
buildings. Dispersal areas shall be sized to provide an area of not less than threesquare feet (0.28 100 
2) per occupant. Gates shall not be installed across corridors or passageways leading to the 101 
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dispersal areas unless they comply with the exit requirements of Section 1021 of the California 102 
Building Standards Code. 103 
 (c) Exit doors may be locked in residential care facilities for the elderly that meet the 104 
requirements for Group I, Division 3 occupancies under the California Building Standards Code 105 
and that care for people with dementia major neurocognitive disorder. 106 
 (d) This section shall become inoperative on the date the State Building Standards 107 
Commission adopts regulations regarding secured perimeters in residential care facilities for the 108 
elderly, and, as of the January 1 next following that date, is repealed, unless a later enacted 109 
statute, that becomes operative on or before that January 1, deletes or extends the dates on which 110 
it becomes inoperative and is repealed. 111 
  112 
§1569.7 113 
 Residential care facilities for the elderly that serve residents with Alzheimer's disease and 114 
other forms of dementia major neurocognitive disorder should include information on 115 
sundowning as part of the training for direct care staff, and should include in the plan of 116 
operation a brief narrative description explaining activities available for residents to decrease the 117 
effects of sundowning, including, but not limited to, increasing outdoor activities in appropriate 118 
weather conditions. 119 
 120 
§1981 121 
 (a) (1) This chapter does not apply to a minor, regardless of whether the minor is or was 122 
married. 123 
 (2) This chapter does not apply to any proceeding in which a person is appointed to 124 
provide personal care or property administration for a minor, including, but not limited to, a 125 
guardianship under Part 2 (commencing with Section 1500). 126 
 (b) This chapter does not apply to any proceeding in which a person is involuntarily 127 
committed to a mental health facility or subjected to other involuntary mental health care, 128 
including, but not limited to, any of the following proceedings or any proceeding that is similar 129 
in substance: 130 
 (1) A proceeding under Sections 1026 to 1027, inclusive, of the Penal Code. 131 
 (2) A proceeding under Chapter 6 (commencing with Section 1367) of Title 10 of Part 2 132 
of the Penal Code. 133 
 (3) A proceeding under Article 4 (commencing with Section 2960) of Chapter 7 of Title 1 134 
of Part 3 of the Penal Code. 135 
 (4) A proceeding under Article 6 (commencing with Section 1800) of Chapter 1 of 136 
Division 2.5 of the Welfare and Institutions Code. 137 
 (5) A proceeding under Article 2 (commencing with Section 3050) of Chapter 1 of 138 
Division 3 of the Welfare and Institutions Code. 139 
 (6) A proceeding under Article 3 (commencing with Section 3100) of Chapter 1 of 140 
Division 3 of the Welfare and Institutions Code. 141 
 (7) A proceeding under Part 1 (commencing with Section 5000) of Division 5 of the 142 
Welfare and Institutions Code, which is also known as the Lanterman-Petris-Short Act. 143 
 (8) A proceeding under Article 2 (commencing with Section 6500) of Chapter 2 of Part 2 144 
of Division 6 of the Welfare and Institutions Code. 145 
 (9) A proceeding under Article 4 (commencing with Section 6600) of Chapter 2 of Part 2 146 
of Division 6 of the Welfare and Institutions Code. 147 
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 (c) Article 3 (commencing with Section 2001) does not apply to an adult with a 148 
developmental disability, or to any proceeding in which a person is appointed to provide 149 
personal care or property administration for an adult with a developmental disability, including, 150 
but not limited to, the following types of proceedings: 151 
 (1) A proceeding under Article 7.5 (commencing with Section 416) of Chapter 2 of Part 1 152 
of Division 1 of the Health and Safety Code. 153 
 (2) A limited conservatorship under subdivision (d) of Section 1801. 154 
 (3) A proceeding under Section 4825 of the Welfare and Institutions Code. 155 
 (4) A proceeding under Article 2 (commencing with Section 6500) of Chapter 2 of Part 2 156 
of Division 6 of the Welfare and Institutions Code. 157 
 (d) Application of this chapter to a conservatee with dementia major neurocognitive 158 
disorder is subject to the express limitations of Sections 2002 and 2016, as well as the other 159 
requirements of this chapter. 160 
 161 
§2356.5  162 
 (a) The Legislature hereby finds and declares: 163 
 (1) That people with dementia major neurocognitive disorder, as defined in the last 164 
published edition of the “Diagnostic and Statistical Manual of Mental Disorders,” should have a 165 
conservatorship to serve their unique and special needs. 166 
 (2) That, by adding powers to the probate conservatorship for people with dementia 167 
major neurocognitive disorder, their unique and special needs can be met. This will reduce costs 168 
to the conservatee and the family of the conservatee, reduce costly administration by state and 169 
county government, and safeguard the basic dignity and rights of the conservatee. 170 
 (3) That it is the intent of the Legislature to recognize that the administration of 171 
psychotropic medications has been, and can be, abused by caregivers and, therefore, granting 172 
powers to a conservator to authorize these medications for the treatment of dementia major 173 
neurocognitive disorder requires the protections specified in this section. 174 
 (b) Notwithstanding any other law, a conservator may authorize the placement of a 175 
conservatee in a secured perimeter residential care facility for the elderly operated pursuant to 176 
Section 1569.698 of the Health and Safety Code, and which has a care plan that meets the 177 
requirements of Section 87705 of Title 22 of the California Code of Regulations, upon a court’s 178 
finding, by clear and convincing evidence, of all of the following: 179 
 (1) The conservatee has dementia major neurocognitive disorder, as defined in the last 180 
published edition of the “Diagnostic and Statistical Manual of Mental Disorders.” 181 
(2) The conservatee lacks the capacity to give informed consent to this placement and has at least 182 
one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit 183 
significantly impairs the person’s ability to understand and appreciate the consequences of his or 184 
her actions pursuant to subdivision (b) of Section 811. 185 
 (3) The conservatee needs or would benefit from a restricted and secure environment, as 186 
demonstrated by evidence presented by the physician or psychologist referred to in paragraph (3) 187 
of subdivision (f). 188 
 (4) The court finds that the proposed placement in a locked facility is the least restrictive 189 
placement appropriate to the needs of the conservatee. 190 
 (c) Notwithstanding any other law, a conservator of a person may authorize the 191 
administration of medications appropriate for the care and treatment of dementia major 192 
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neurocognitive disorder, upon a court’s finding, by clear and convincing evidence, of all of the 193 
following: 194 
 (1) The conservatee has dementia major neurocognitive disorder, as defined in the last 195 
published edition of the “Diagnostic and Statistical Manual of Mental Disorders.” 196 
 (2) The conservatee lacks the capacity to give informed consent to the administration of 197 
medications appropriate to the care of dementia major neurocognitive disorder, and has at least 198 
one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit or deficits 199 
significantly impairs the person’s ability to understand and appreciate the consequences of his or 200 
her actions pursuant to subdivision (b) of Section 811. 201 
 (3) The conservatee needs or would benefit from appropriate medication as demonstrated 202 
by evidence presented by the physician or psychologist referred to in paragraph (3) of 203 
subdivision (f). 204 
 (d) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an adherent 205 
of a religion whose tenets and practices call for a reliance on prayer alone for healing, the 206 
treatment required by the conservator under subdivision (c) shall be by an accredited practitioner 207 
of that religion in lieu of the administration of medications. 208 
 (e) A conservatee who is to be placed in a facility pursuant to this section shall not be 209 
placed in a mental health rehabilitation center as described in Section 5675 of the Welfare and 210 
Institutions Code, or in an institution for mental disease as described in Section 5900 of the 211 
Welfare and Institutions Code. 212 
 (f) A petition for authority to act under this section is governed by Section 2357, except: 213 
 (1) The conservatee shall be represented by an attorney pursuant to Chapter 4 214 
(commencing with Section 1470) of Part 1. Upon granting or denying authority to a conservator 215 
under this section, the court shall discharge the attorney or order the continuation of the legal 216 
representation, consistent with the standard set forth in subdivision (a) of Section 1470. 217 
 (2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 218 
1893. 219 
 (3) The petition shall be supported by a declaration of a licensed physician, or a licensed 220 
psychologist within the scope of his or her licensure, regarding each of the findings required to 221 
be made under this section for any power requested, except that the psychologist has at least two 222 
years of experience in diagnosing dementia major neurocognitive disorder. 223 
 (4) The petition may be filed by any of the persons designated in Section 1891. 224 
 (g) The court investigator shall annually investigate and report to the court every two 225 
years pursuant to Sections 1850 and 1851 if the conservator is authorized to act under this 226 
section. In addition to the other matters provided in Section 1851, the conservatee shall be 227 
specifically advised by the investigator that the conservatee has the right to object to the 228 
conservator’s powers granted under this section, and the report shall also include whether powers 229 
granted under this section are warranted. If the conservatee objects to the conservator’s powers 230 
granted under this section, or the investigator determines that some change in the powers granted 231 
under this section is warranted, the court shall provide a copy of the report to the attorney of 232 
record for the conservatee. If no attorney has been appointed for the conservatee, one shall be 233 
appointed pursuant to Chapter 4 (commencing with Section 1470) of Part 1. The attorney shall, 234 
within 30 days after receiving this report, do one of the following: 235 
 (1) File a petition with the court regarding the status of the conservatee. 236 
 (2) File a written report with the court stating that the attorney has met with the 237 
conservatee and determined that the petition would be inappropriate. 238 
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 (h) A petition to terminate authority granted under this section shall be governed by 239 
Section 2359. 240 
 (i) Nothing in this section shall be construed to affect a conservatorship of the estate of a 241 
person who has dementia major neurocognitive disorder. 242 
 (j) Nothing in this section shall affect the laws that would otherwise apply in emergency 243 
situations. 244 
 (k) Nothing in this section shall affect current law regarding the power of a probate court 245 
to fix the residence of a conservatee or to authorize medical treatment for any conservatee who 246 
has not been determined to have dementia major neurocognitive disorder. 247 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
  
STATEMENT OF REASONS 
  
The Problem: Under Probate Code section 2356.5, a conservator may authorize the placement of a 
conservatee in a secured perimeter facility pursuant to Section 1569.698 of the Health and Safety 
Code upon clear and convincing evidence that “[t]he conservatee has dementia, as defined in the 
last published edition of the “Diagnostic and Statistical Manual of Mental Disorders.” (Probate 
Code section 2356.5(b)(1).) Also under Probate Code section 2356.5, “…a conservator of a 
person may authorize the administration of medications appropriate for the care and treatment of 
a dementia.” (Probate Code section 2356.5(c).) Related statutes reference dementia, including 
Probate Code section 1981, which concerns interstate jurisdiction, transfer, and recognition of 
conservatorships, and Health and Safety Code sections 1569.699, and 1569.7, which concern the 
requirements for secured perimeter facilities. The use of the term dementia is a problem because 
the last published edition of the Diagnostic and Statistical Manual of Mental Disorders, or 
“DSM-5,” has replaced the term dementia with major neurocognitive disorder: “Dementia is 
subsumed under the newly named entity major neurocognitive disorder…” (American 
Psychiatric Association. (2013). Diagnostic and statistical manual of mental disorders: DSM-5. 
Washington, D.C: American Psychiatric Association, 591.) 
 
The Solution: This Resolution addresses the problem by replacing dementia with the updated 
term major neurocognitive disorder. 
 
The authors of the DSM-5 explain that the use of “major neurocognitive disorder is widely used 
and often preferred for conditions affecting younger individuals, such as secondary impairment 
to traumatic brain injury or HIV infection.” (Ibid.) The Neurocognitive Disorders Work Group of 
the American Psychiatric Association’s DSM-5 Task Force explained that while the term 
dementia is most often used with Alzheimer’s and Lewy Body diseases, other common types of 
diseases previously categorized as subtypes of dementia are now categorized differently: “Expert 
groups in cerebrovascular disease are moving away from “Vascular Dementia” and towards 
“Vascular Cognitive Impairment”, encompassing all levels of severity; experts in frontotemporal 
lobar degeneration also eschew the term dementia…” (Ganguli, M., Blacker, D., Blazer, D. G., 
Grant, I., Jeste, D. V., Paulsen, J. S., … The Neurocognitive Disorders Work Group of the 
American Psychiatric Association’s (APA) DSM5 Task Force. (2011). Classification of 
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Neurocognitive Disorders in DSM-5: A Work in Progress. The American Journal of Geriatric 
Psychiatry : Official Journal of the American Association for Geriatric Psychiatry, 19(3), 205–
210.) 
 
Since the current DSM-5 has substituted the term dementia with major neurocognitive disorder, 
those turning to DSM-5 will not find the clear diagnostic support when seeking to interpret the 
statutes at issue. The clear and obvious solution would be to substitute the new term major 
neurocognitive disorder wherever dementia now appears. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Philip P. Lindsley & D. Robert Dieringer, San Diego 
Elder Law Center, Bonita, CA 91902, (619) 235-4357, plindsley@sandiegoelderlaw.com; 
robert@sandiegoelderlaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: D. Robert Dieringer 
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
SUPPORT as to Probate Code section 2356.5, no position on other sections 
 
RATIONALE 
TEXCOM has been aware of the problems posed by DSM V change of terminology.  “Dementia 
authority,” as per Probate Code section 2356, requires a finding of fact of “dementia” as defined 
in latest edition of the DSM.  With the change of DSM terminology away from “dementia” in 
favor of “major neurocognitive disorder,” this amendment is needed given the specific 
definitional reference in Probate Code section 2356.5 to DSM.  TEXCOM agrees with 
proponents that this is not purely a technical amendment, and that Major Neurocognitive 
Disorder will have a slightly broader application than the term dementia.  However TEXCOM 
also concurs that the extension of the protections of Section 2356.5 for individuals with 
“dementia-like” symptoms secondary to traumatic brain injury and various disease processes is 
appropriate, and notes that petitioners will still need to plead and prove the functional 
impairment required by Probate Code section 811, and the need, by clear and convincing 
evidence, for the proposed secure placement or administration of psychotropic medications. 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 

mailto:plindsley@sandiegoelderlaw.com�
mailto:robert@sandiegoelderlaw.com�
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or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 

Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
 



06-02-2016 Page 1 of 9 

RESOLUTION 06-02-2016 
 
DIGEST 

Amends Welfare and Institutions Code section 15657.03 to empower judicial officers to order 
anger management classes in Elder Abuse Restraining Order matters. 

Elder Abuse: Orders for Anger Management  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Welfare and Institutions Code section 15657.03 to empower judicial 
officers to order anger management in Elder Abuse Restraining Orders matters. This resolution 
should be disapproved because Elder Abuse Restraining Orders involve issues that are 
fundamentally different than Domestic Violence Restraining Orders. 

: 

 
This resolution correctly indicates that a court issuing Elder Abuse Restraining Orders is not 
empowered to use the same resources that are available to it in connection with Domestic 
Violence Restraining Orders. In particular, a court may enter an order specifically requiring the 
restrained person to undergo anger management classes in the latter, but not the former. 
However, the resolution does not address why there is a need for the court to have those powers 
in the case of elder abuse. 
 
A Domestic Violence Restraining Order often involves parties who have an ongoing legal 
relationship. For example, parents typically have rights with respect to their children unless a 
court affirmatively terminates those rights. Moreover, the general policy is to seek to reunite 
children with their biological parents to the extent possible. Anger management courses further 
that goal. However, the same is not necessarily true in elder abuse cases in which the abuser may 
have no legal relationship with the elder who was abused. These are fundamentally different 
situations. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 15657.03 to read as follows: 
 
§15657.03 
 (a) (1) An elder or dependent adult who has suffered abuse, as defined in Section 1 
15610.07, may seek protective orders as provided in this section.  2 
  (2) A petition may be brought on behalf of an abused elder or dependent adult by a 3 
conservator or a trustee of the elder or dependent adult, an attorney-in-fact of an elder or 4 
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dependent adult who acts within the authority of a power of attorney, a person appointed as a 5 
guardian ad litem for the elder or dependent adult, or other person legally authorized to seek the 6 
relief.  7 
 (3) (A) A petition under this section may be brought on behalf of an elder or dependent 8 
adult by a county adult protective services agency in either of the following circumstances:  9 
 (i) If the elder or dependent adult has suffered abuse as defined in subdivision (b) and has 10 
an impaired ability to appreciate and understand the circumstances that place him or her at risk of 11 
harm.  12 
 (ii) If the elder or dependent adult has provided written authorization to a county adult 13 
protective services agency to act on his or her behalf. 14 
 (B) In the case of a petition filed pursuant to clause (i) of subparagraph (A) by a county 15 
adult protective services agency, a referral shall be made to the public guardian consistent with 16 
Section 2920 of the Probate Code prior to or concurrent with the filing of the petition, unless a 17 
petition for appointment of a conservator has already been filed with the probate court by the 18 
public guardian or another party.  19 
 (C) A county adult protective services agency shall be subject to any confidentiality 20 
restrictions that otherwise apply to its activities under law and shall disclose only those facts as 21 
necessary to establish reasonable cause for the filing of the petition, including, in the case of a 22 
petition filed pursuant to clause (i) of subparagraph (A), to establish the agency's belief that the 23 
elder or dependent adult has suffered abuse and has an impaired ability to appreciate and 24 
understand the circumstances that place him or her at risk, and as may be requested by the court 25 
in determining whether to issue an order under this section. 26 
 (b) For purposes of this section:  27 
 (1) "Abuse" has the meaning set forth in Section 15610.07.  28 
 (2) "Conservator" means the legally appointed conservator of the person or estate of the 29 
petitioner, or both.  30 
 (3) "Petitioner" means the elder or dependent adult to be protected by the protective 31 
orders and, if the court grants the petition, the protected person.  32 
 (4) "Protective order" means an order that includes any of the following restraining 33 
orders, whether issued ex parte, after notice and hearing, or in a judgment:  34 
 (A) An order enjoining a party from abusing, intimidating, molesting, attacking, striking, 35 
stalking, threatening, sexually assaulting, battering, harassing, telephoning, including, but not 36 
limited to, making annoying telephone calls as described in Section 653m of the Penal Code, 37 
destroying personal property, contacting, either directly or indirectly, by mail or otherwise, or 38 
coming within a specified distance of, or disturbing the peace of, the petitioner, and, in the 39 
discretion of the court, on a showing of good cause, of other named family or household 40 
members or a conservator, if any, of the petitioner. On a showing of good cause, in an order 41 
issued pursuant to this subparagraph in connection with an animal owned, possessed, leased, 42 
kept, or held by the petitioner, or residing in the residence or household of the petitioner, the 43 
court may do either or both of the following:  44 
 (i) Grant the petitioner exclusive care, possession, or control of the animal.  45 
 (ii) Order the respondent to stay away from the animal and refrain from taking, 46 
transferring, encumbering, concealing, molesting, attacking, striking, threatening, harming, or 47 
otherwise disposing of the animal. 48 
 (B) An order excluding a party from the petitioner's residence or dwelling, except that 49 
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this order shall not be issued if legal or equitable title to, or lease of, the residence or dwelling is 50 
in the sole name of the party to be excluded, or is in the name of the party to be excluded and any 51 
other party besides the petitioner. 52 
 (C) An order enjoining a party from specified behavior that the court determines is 53 
necessary to effectuate orders described in subparagraph (A) or (B).  54 
 (D) When issuing such Protective order, the court may also order the following: 55 
 (i) After notice and a hearing, the court may issue an order requiring the restrained party 56 
to participate in an elder abuse prevention or batterer's program approved by the probation 57 
department as provided in Section 1203.097 of the Penal Code.  58 
 (ii) (aa) if the court orders a restrained party to participate in an elder abuse prevention or 59 
batterer's program pursuant to subdivision (ii), the restrained party shall do all of the following:  60 
 (1) Register for the program by the deadline ordered by the court. If no deadline is 61 
ordered by the court, the restrained party shall register no later than 30 days from the date the 62 
order was issued.  63 
 (2) At the time of enrollment, sign all necessary program consent forms for the program 64 
to release proof of enrollment, attendance records, and completion or termination reports to the 65 
court and the protected party, or his or her attorney. The court and the protected party may 66 
provide to the program a fax number or mailing address for purposes of receiving proof of 67 
enrollment, attendance records, and completion or termination reports.  68 
 (3) Provide the court and the protected party with the name, address, and telephone 69 
number of the program. The Judicial Council shall promulgate forms as necessary to effectuate 70 
this subdivision. 71 
 (iii) The courts shall, in consultation with local elder abuse programs, develop a resource 72 
list of referrals to appropriate community elder abuse programs and services to be provided to 73 
each applicant for an order under this section.  74 
 (5) "Respondent" means the person against whom the protective orders are sought and, if 75 
the petition is granted, the restrained person.  76 
 (c) An order may be issued under this section, with or without notice, to restrain any 77 
person for the purpose of preventing a recurrence of abuse, if a declaration shows, to the 78 
satisfaction of the court, reasonable proof of a past act or acts of abuse of the petitioning elder or 79 
dependent adult.  80 
 (d) Upon filing a petition for protective orders under this section, the petitioner may 81 
obtain a temporary restraining order in accordance with Section 527 of the Code of Civil 82 
Procedure, except to the extent this section provides a rule that is inconsistent. The temporary 83 
restraining order may include any of the protective orders described in paragraph (4) of 84 
subdivision (b). However, the court may issue an ex parte order excluding a party from the 85 
petitioner's residence or dwelling only on a showing of all of the following:  86 
 (1) Facts sufficient for the court to ascertain that the party who will stay in the dwelling 87 
has a right under color of law to possession of the premises.  88 
 (2) That the party to be excluded has assaulted or threatens to assault the petitioner, other 89 
named family or household member of the petitioner, or a conservator of the petitioner.  90 
 (3) That physical or emotional harm would otherwise result to the petitioner, other named 91 
family or household member of the petitioner, or a conservator of the petitioner. 92 
 (e) A request for the issuance of a temporary restraining order without notice under this 93 
section shall be granted or denied on the same day that the petition is submitted to the court, 94 
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unless the petition is filed too late in the day to permit effective review, in which case the order 95 
shall be granted or denied on the next day of judicial business in sufficient time for the order to 96 
be filed that day with the clerk of the court.  97 
 (f) Within 21 days, or, if good cause appears to the court, 25 days, from the date that a 98 
request for a temporary restraining order is granted or denied, a hearing shall be held on the 99 
petition. If no request for temporary orders is made, the hearing shall be held within 21 days, or, 100 
if good cause appears to the court, 25 days, from the date that the petition is filed.  101 
 (g) The respondent may file a response that explains or denies the alleged abuse.  102 
 (h) The court may issue, upon notice and a hearing, any of the orders set forth in 103 
paragraph (4) of subdivision (b). The court may issue, after notice and hearing, an order 104 
excluding a person from a residence or dwelling if the court finds that physical or emotional 105 
harm would otherwise result to the petitioner, other named family or household member of the 106 
petitioner, or conservator of the petitioner.  107 
 (i) (1) In the discretion of the court, an order issued after notice and a hearing under this 108 
section may have a duration of not more than five years, subject to termination or modification 109 
by further order of the court either on written stipulation filed with the court or on the motion of 110 
a party. These orders may be renewed upon the request of a party, either for five years or 111 
permanently, without a showing of any further abuse since the issuance of the original order, 112 
subject to termination or modification by further order of the court either on written stipulation 113 
filed with the court or on the motion of a party. The request for renewal may be brought at any 114 
time within the three months before the expiration of the order.  115 
 (2) The failure to state the expiration date on the face of the form creates an order with a 116 
duration of three years from the date of issuance.  117 
       (3) If an action is filed for the purpose of terminating or modifying a protective order 118 
prior to the expiration date specified in the order by a party other than the protected party, the 119 
party who is protected by the order shall be given notice, pursuant to subdivision (b) of Section 120 
1005 of the Code of Civil Procedure, of the proceeding by personal service or, if the protected 121 
party has satisfied the requirements of Chapter 3.1 (commencing with Section 6205) of Division 122 
7 of Title 1 of the Government Code, by service on the Secretary of State. If the party who is 123 
protected by the order cannot be notified prior to the hearing for modification or termination of 124 
the protective order, the court shall deny the motion to modify or terminate the order without 125 
prejudice or continue the hearing until the party who is protected can be properly noticed and 126 
may, upon a showing of good cause, specify another method for service of process that is 127 
reasonably designed to afford actual notice to the protected party. The protected party may waive 128 
his or her right to notice if he or she is physically present in court and does not challenge the 129 
sufficiency of the notice. 130 
 (j) In a proceeding under this section, a support person may accompany a party in court 131 
and, if the party is not represented by an attorney, may sit with the party at the table that is 132 
generally reserved for the party and the party's attorney. The support person is present to provide 133 
moral and emotional support for a person who alleges he or she is a victim of abuse. The support 134 
person is not present as a legal adviser and may not provide legal advice. The support person 135 
may assist the person who alleges he or she is a victim of abuse in feeling more confident that he 136 
or she will not be injured or threatened by the other party during the proceedings if the person 137 
who alleges he or she is a victim of abuse and the other party are required to be present in close 138 
proximity. This subdivision does not preclude the court from exercising its discretion to remove 139 
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the support person from the courtroom if the court believes the support person is prompting, 140 
swaying, or influencing the party assisted by the support person.  141 
 (k) Upon the filing of a petition for protective orders under this section, the respondent 142 
shall be personally served with a copy of the petition, notice of the hearing or order to show 143 
cause, temporary restraining order, if any, and any declarations in support of the petition. Service 144 
shall be made at least five days before the hearing. The court may, on motion of the petitioner or 145 
on its own motion, shorten the time for service on the respondent.  146 
 (l) A notice of hearing under this section shall notify the respondent that if he or she does 147 
not attend the hearing, the court may make orders against him or her that could last up to five 148 
years. 149 
 (m) The respondent shall be entitled, as a matter of course, to one continuance, for a 150 
reasonable period, to respond to the petition.  151 
 (n) (1) Either party may request a continuance of the hearing, which the court shall grant 152 
on a showing of good cause. The request may be made in writing before or at the hearing or 153 
orally at the hearing. The court may also grant a continuance on its own motion.  154 
 (2) If the court grants a continuance, any temporary restraining order that has been 155 
granted shall remain in effect until the end of the continued hearing, unless otherwise ordered by 156 
the court. In granting a continuance, the court may modify or terminate a temporary restraining 157 
order. 158 
 (o) (1) If a respondent, named in an order issued under this section after a hearing, has 159 
not been served personally with the order but has received actual notice of the existence and 160 
substance of the order through personal appearance in court to hear the terms of the order from 161 
the court, no additional proof of service is required for enforcement of the order.  162 
 (2) If the respondent named in a temporary restraining order is personally served with the 163 
order and notice of hearing with respect to a restraining order or protective order based on the 164 
temporary restraining order, but the respondent does not appear at the hearing, either personally 165 
or by an attorney, and the terms and conditions of the restraining order or protective order issued 166 
at the hearing are identical to the temporary restraining order, except for the duration of the 167 
order, then the restraining order or protective order issued at the hearing may be served on the 168 
respondent by first-class mail sent to the respondent at the most current address for the 169 
respondent that is available to the court.  170 
 (3) The Judicial Council form for temporary orders issued pursuant to this subdivision 171 
shall contain a statement in substantially the following form: "If you have been personally served 172 
with a temporary restraining order and notice of hearing, but you do not appear at the hearing 173 
either in person or by a lawyer, and a restraining order that is the same as this temporary 174 
restraining order except for the expiration date is issued at the hearing, a copy of the order will 175 
be served on you by mail at the following address: If that address is not correct or you wish to 176 
verify that the temporary restraining order was converted to a restraining order at the hearing 177 
without substantive change and to find out the duration of that order, contact the clerk of the 178 
court."  179 
 (p) (1) Information on a protective order relating to elder or dependent adult abuse issued 180 
by a court pursuant to this section shall be transmitted to the Department of Justice in accordance 181 
with either paragraph (2) or (3).  182 
 (2) The court shall order the petitioner or the attorney for the petitioner to deliver a copy 183 
of an order issued under this section, or a reissuance, extension, modification, or termination of 184 
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the order, and any subsequent proof of service, by the close of the business day on which the 185 
order, reissuance, extension, modification, or termination was made, to each law enforcement 186 
agency having jurisdiction over the residence of the petitioner, and to any additional law 187 
enforcement agencies within the court's discretion as are requested by the petitioner. 188 
 (3) Alternatively, the court or its designee shall transmit, within one business day, to law 189 
enforcement personnel all information required under subdivision (b) of Section 6380 of the 190 
Family Code regarding any order issued under this section, or a reissuance, extension, 191 
modification, or termination of the order, and any subsequent proof of service, by either one of 192 
the following methods:  193 
 (A) Transmitting a physical copy of the order or proof of service to a local law 194 
enforcement agency authorized by the Department of Justice to enter orders into the California 195 
Law Enforcement Telecommunications System (CLETS).  196 
 (B) With the approval of the Department of Justice, entering the order or proof of service 197 
into CLETS directly.  198 
 (4) Each appropriate law enforcement agency shall make available information as to the 199 
existence and current status of these orders to law enforcement officers responding to the scene 200 
of reported abuse.  201 
 (5) An order issued under this section shall, on request of the petitioner, be served on the 202 
respondent, whether or not the respondent has been taken into custody, by any law enforcement 203 
officer who is present at the scene of reported abuse involving the parties to the proceeding. The 204 
petitioner shall provide the officer with an endorsed copy of the order and a proof of service, 205 
which the officer shall complete and send to the issuing court.  206 
 (6) Upon receiving information at the scene of an incident of abuse that a protective order 207 
has been issued under this section, or that a person who has been taken into custody is the 208 
respondent to that order, if the protected person cannot produce an endorsed copy of the order, a 209 
law enforcement officer shall immediately attempt to verify the existence of the order.  210 
 (7) If the law enforcement officer determines that a protective order has been issued but 211 
not served, the officer shall immediately notify the respondent of the terms of the order and 212 
where a written copy of the order can be obtained, and the officer shall at that time also enforce 213 
the order. The law enforcement officer's verbal notice of the terms of the order shall constitute 214 
service of the order and is sufficient notice for the purposes of this section and for the purposes 215 
of Section 273.6 of the Penal Code.  216 
 (q) Nothing in this section shall preclude either party from representation by private 217 
counsel or from appearing on the party's own behalf.  218 
 (r) There is no filing fee for a petition, response, or paper seeking the reissuance, 219 
modification, or enforcement of a protective order filed in a proceeding brought pursuant to this 220 
section.  221 
 (s) Pursuant to paragraph (4) of subdivision (b) of Section 6103.2 of the Government 222 
Code, a petitioner shall not be required to pay a fee for law enforcement to serve an order issued 223 
under this section.  224 
 (t) The prevailing party in an action brought under this section may be awarded court 225 
costs and attorney's fees, if any. 226 
 (u) (1) A person subject to a protective order under this section shall not own, possess, 227 
purchase, receive, or attempt to receive a firearm or ammunition while the protective order is in 228 
effect. 229 
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 (2) The court shall order a person subject to a protective order issued under this section to 230 
relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of the Code of 231 
Civil Procedure.  232 
 (3) Every person who owns, possesses, purchases, or receives, or attempts to purchase or 233 
receive a firearm or ammunition while subject to a protective order issued under this section is 234 
punishable pursuant to Section 29825 of the Penal Code.  235 
 (4) This subdivision does not apply in a case in which a protective order issued under this 236 
section was made solely on the basis of financial abuse unaccompanied by force, threat, 237 
harassment, intimidation, or any other form of abuse.  238 
 (v) In a proceeding brought under paragraph (3) of subdivision (a), all of the following 239 
apply:  240 
 (1) Upon the filing of a petition for a protective order, the elder or dependent adult on 241 
whose behalf the petition has been filed shall receive a copy of the petition, a notice of the 242 
hearing, and any declarations submitted in support of the petition. The elder or dependent adult 243 
shall receive this information at least five days before the hearing. The court may, on motion of 244 
the petitioner or on its own motion, shorten the time for provision of this information to the elder 245 
or dependent adult.  246 
 (2) The adult protective services agency shall make reasonable efforts to assist the elder 247 
or dependent adult to attend the hearing and provide testimony to the court, if he or she wishes to 248 
do so. If the elder or dependent adult does not attend the hearing, the agency shall provide 249 
information to the court at the hearing regarding the reasons why the elder or dependent adult is 250 
not in attendance.  251 
 (3) Upon the filing of a petition for a protective order and upon issuance of an order 252 
granting the petition, the county adult protective services agency shall take all reasonable steps to 253 
provide for the safety of the elder or dependent adult, pursuant to Chapter 13 (commencing with 254 
Section 15750), which may include, but are not limited to, facilitating the location of alternative 255 
accommodations for the elder or dependent adult, if needed.  256 
 (w) Any willful disobedience of any temporary restraining order or restraining order after 257 
hearing granted under this section is punishable pursuant to Section 273.6 of the Penal Code.  258 
 (x) This section does not apply to any action or proceeding governed by Title 1.6C 259 
(commencing with Section 1788) of Part 4 of Division 3 of the Civil Code, Chapter 3 260 
(commencing with Section 525) of Title 7 of Part 2 of the Code of Civil Procedure, or Division 261 
10 (commencing with Section 6200) of the Family Code. Nothing in this section shall preclude a 262 
petitioner's right to use other existing civil remedies. 263 
 (y) The Judicial Council shall develop forms, instructions, and rules relating to matters 264 
governed by this section. The petition and response forms shall be simple and concise, and shall 265 
be used by parties in actions brought pursuant to this section.  266 
 (z) This section shall become operative on July 1, 2016.  267 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Orange County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  Presently, the Court in Elder Abuse Restraining Orders cannot or is not 
empowered to use resources as are granted in Domestic Violence Restraining Orders. 
 
The Solution: This resolution will permit the Court to use the same resources and issue the same 
orders in Elder Abuse Restraining case that are currently used in Domestic Violence Restraining 
Order situations.  This legislation will empower judicial officers in Elder Abuse Restraining 
Order matters to use the same resources that are available in Domestic Violence Restraining 
Order matters. 
 
IMPACT STATEMENT  
The proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Christina McGonigle, Esq., Edward Stone, Esq., 
Edward H. Stone, a Law Corporation, 18952 MacArthur Blvd. #420, Irvine, CA 92612 
edstonelawoffice@sbcglobal.net, (949)833-7708, (949)833-7708 
  
RESPONSIBLE FLOOR DELEGATE: Edward Stone 
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
In contrast to the stated purpose of permitting the court to issue orders for “anger management 
and substance abuse classes,” the resolution as presented only permits an order “requiring the 
restrained party to participate in an elder abuse prevention or batterer’s program.”  In 
explanation, the proponent argues that the resolution “will permit the court to use the same 
resources and issue the same orders” in elder abuse restraining order cases as in domestic 
violence cases.  The Resolution as phrased simply does not do so. 
 
TEXCOM 
 
OPPOSE in current form 
 
RATIONALE 
Although the concept proposed is commendable, the Resolution as drafted raises several 
potential problematic issues that should be addressed.  
 
A fundamental issue to be considered is that the prohibitory injunctive relief becomes a grant of 
a mandatory order requiring the party to take action rather than be restrained from action.  This 
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arguably is in conflict with general injunctive relief principals and needs to be addressed.  Such a 
mandate in a civil context may raise due process considerations.  
 
Terminology is in several instances inconsistent or unclear.  Reference to Penal Code section 
1203.097 could cause confusion without clarification as to which procedures, if any, within the 
section apply.  This section is a probationary terms statute with payment and funding 
requirements.  It is unclear which terms are intended to apply in the Elder TRO context.  It is 
unclear whether due process requirements will be met within a civil TRO proceeding since 
criminal probationary terms are apparently imposed, although this likely was not the intent of the 
proposal. 
 
The reference to a “notice and hearing” in D.i. implies a separate hearing is required, but the 
intent appears to be that the referral for anger management classes will be part of the TRO 
hearing.  This should be clarified. 
 
D.iii.3 requires the court to consult with local elder abuse programs and develop a referral list.  
This section is not clear as to the type of program(s) to be consulted and whether this is limited 
only to anger management and substance abuse programs as distinguished from elder abuse 
programs.  
 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-03-2016 
 

DIGEST 
Guardians and Conservators: Authorization to Use Debit and ATM Cards 
Adds Probate Code section 2401.2 to allow a court to authorize a guardian or conservator to use 
a debit or ATM card to purchase goods or services for the benefit of the ward or conservatee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 2401.2 to allow a court to authorize a guardian or 
conservator to use a debit or ATM card to purchase goods or services for the benefit of the ward 
or conservatee.  This resolution should be disapproved because Probate Code section 2402 
already permits a judge to authorize and restrict the use of ATM and debit cards. 
 
The proponent states that the resolution will enable the court to prohibit the use of debit or ATM 
cards or other methods to withdraw cash and thereby restrict the use thereof for charges that can 
be accounted for.  However, the section the proponent proposes to add actually allows the court 
to permit the fiduciary to use such cards.  In any event, Probate Code section 2402 already 
contains language broad enough for a judge to authorize and restrict use of debit and ATM cards.  
That section permits the court to insert any “conditions not otherwise obligatory providing for 
the care and custody of the property of the ward or conservatee” in the order appointing the 
guardian or conservator.  The existing statute is permissive, not restrictive, so would not prevent 
use of an ATM or debit card by the guardian or conservator if its use was not authorized.  Both 
the ability to use an ATM or debit card and limits on that ability can be imposed, with the 
consent of the guardian or conservator, under section 2402.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the California Bar Associations recommends that 
legislation be sponsored to add Probate Code section 2401.2 to read as follows: 
 
§2401.2  1 
 Upon ex parte or other petition of the guardian or conservator of the ward or conservatee, 2 
the court may authorize the guardian or conservator to use a debit or ATM card or any other 3 
method to purchase goods or services for the benefit of the ward or conservatee.  4 
 
PROPONENT: Orange County Bar Association 
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STATEMENT OF REASONS 
 
The Problem: A judicial officer has expressed concern that guardians of the estate and 
conservators of the estate use debit or ATM cards to withdraw cash from guardianship and 
conservatorship accounts without accounting for the use of the cash withdrawn. 
 
The Solution: The addition of proposed Section 2401.2 to the California Probate Code will 
enable the court to prohibit the use of debit or ATM cards or other methods to withdraw cash and 
thereby restrict the use thereof for charges that can be accounted for.  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Edward Stone, Esq., Christina McGonigle, Esq., 
Edward H. Stone, a Law Corporation, 18952 MacArthur Blvd. #420, Irvine, CA 92612, 
edstonelawoffice@sbcglobal.net  (949)833-7708, (949)833-7708 
 
RESPONSIBLE FLOOR DELEGATE: Edward Stone, Esq. 
 
 

COUNTERARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 

 
OPPOSE: 
Resolution 06-03-2016 does not correct the problem presented by the author.  The problem as 
presented by the author is that cash withdrawals by ATM/debit card are made by the guardian of 
the estate or the conservator of the estate without accounting for the use of the cash.  This 
Resolution, as written, does not solve the problem of accurately reporting cash withdrawals 
(either by ATM/debit card, in bank cash withdrawal, or a check written out to cash) in the 
accounting.  The problem the author seeks to resolve is a record-keeping problem by the 
guardian or conservator.  The guardian or conservator is required to keep an accurate record of 
how the cash was spent so the accounting will clearly reflect that description.  This Resolution as 
written does not solve the record-keeping problem.   
 
Currently some guardians and conservators use ATM/debit cards, use in bank cash withdrawals, 
write checks for cash to make purchases and withdrawals of cash from the guardianship or 
conservatorship account to pay for various expenses or needs of the ward or conservatee.  While 
a guardian or conservator may not be encouraged to use an ATM/debit card or any other method 
where cash is taken from the account due to record-keeping concerns, using an ATM/debit card 
does make financial transactions much more convenient in managing a ward’s or conservator’s 
expenses and purchases.   
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If accurate accounting of cash withdrawals through the use of ATM/debit cards is the problem as 
presented by the author, then the Resolution should clearly be written as prohibiting the use of 
ATM/debit cards and any other method in which cash is obtained from account in a guardianship 
or conservatorship.  The Resolution, however, does not do that.   The Resolution only requires 
the guardian or conservator to petition the Court to seek authority to use an ATM/debit card.  If 
the goal is to prohibit the use of the ATM/debit card (or obtaining cash from any other method 
from the account) in guardianships and conservatorships, you would first want to provide for an 
outright prohibition and then provide the tools giving the Court discretion to grant authority to 
use an ATM/debit card (or other means to obtain cash from the account).  Even if a guardian or 
conservator is granted authority from the Court to use an ATM/debit card (or other method to 
obtain cash from the account), however, that authority does not remedy the failure of the 
guardian or the conservator to keep accurate records to fully describe in the accounting how the 
cash was used for the ward or conservatee.   
 
SCBA – Probate/Real Property Subcommittee (Penny R. Brown, Attorney, Boutin Jones Inc., 
555 Capitol Mall, Suite 1500, Sacramento, CA  95814 – Telephone:  (916) 321-4444) 
 
TEXCOM 
 
OPPOSE 
 
RATIONALE 
There are no criteria contained within the proposed statute which specify the factors the court is 
to consider when ruling on the request.  Likewise, there is no direction given to the applicant as 
to what needs to be established to obtain court approval.  
 
The court already has authority to disallow expenses that are inappropriate or not substantiated.  
If the petitioner cannot justify the expense under current law, it will be disallowed regardless of 
the means of payment.  Further, preapproved use of an ATM card “or other method” does not 
change the fact that the petitioner must still justify the expense to the court in a subsequent 
accounting.  TEXCOM does not believe this proposed statute adds anything of benefit to the 
current law, and may result in confusion. 
 
By stating the court may approve debit or ATM use, it implies that failure to obtain preapproval 
requires disallowance even if the guardian or conservator can prove the payment was legitimate.  
If a guardian or conservator can demonstrate to the court the expense is appropriate it should be 
approved in the same manner as any other expense, regardless of the means of payment 
 
The proposed language refers to use of “a debit or ATM card or any other method…”  
(Emphasis provided.)  That language is ambiguous, as it may mean the fiduciary must petition 
the court in advance before using virtually any method of payment. 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
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or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-04-2016 
 
DIGEST 

Amends Probate Code section 1513 to require county agencies to investigate all potential 
guardians. 

Guardianships: County Agencies to Investigate 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1513 to require county agencies to investigate all 
potential guardians. This resolution should be disapproved because it is not clear that there is any 
benefit to modifying the existing division of responsibility. 
 
Probate Code section 1513 applies to guardianships for minors. Currently, section 1513 allows a 
court investigator to investigate proposed guardians who are relatives while non-relatives are 
investigated by other agencies. Probate investigators are often more available to the court to 
provide a report, and can do so within a relatively short amount of time, whereas investigators 
for state agencies often have a higher case load and significant financial restraints which may 
impact their ability to timely address all guardianship matters should they be made responsible 
for doing so. It is unclear why this division of labor was established, but to the extent that 
probate investigators are often very experienced in conducting investigations where a relative 
wishes to step in as a guardian, and can complete these investigations in a timely and efficient 
manner, they should be allowed to do so.   
 
The requirements for the content of the investigative reports are set forth in this code section and 
apply equally to all agencies which may be responsible for the investigation, so this resolution 
does not modify the required content of the report.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1513 to read as follows:  
  
§1513 
 (a) Unless waived by the court, a court investigator, probation officer, or domestic 1 
relations investigator shall make an investigation and file with the court a report and 2 
recommendation concerning each proposed guardianship of the person or guardianship of the 3 
estate.  Investigations where the proposed guardian is a relative shall be made by a court 4 
investigator. Investigations where the proposed guardian is a nonrelative shall be made by the 5 
county agency designated to investigate potential dependency. The report for the guardianship of 6 
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the person shall include, but need not be limited to, an investigation and discussion of all of the 7 
following: 8 
    (1) A social history of the guardian. 9 
    (2) A social history of the proposed ward, including, to the extent feasible, an assessment 10 
of any identified developmental, emotional, psychological, or educational needs of the proposed 11 
ward and the capability of the petitioner to meet those needs. 12 
    (3) The relationship of the proposed ward to the guardian, including the duration and 13 
character of the relationship, where applicable, the circumstances whereby physical custody of 14 
the proposed ward was acquired by the guardian, and a statement of the proposed ward's attitude 15 
concerning the proposed guardianship, unless the statement of the attitude is affected by the 16 
proposed ward's developmental, physical, or emotional condition. 17 
    (4) The anticipated duration of the guardianship and the plans of both natural parents and 18 
the proposed guardian for the stable and permanent home for the child. The court may waive this 19 
requirement for cases involving relative guardians. 20 
    (b) If the proposed ward is or may be described by Section 300 of the Welfare and 21 
Institutions Code, the court may refer the matter to the local child welfare services agency to 22 
initiate an investigation of the referral pursuant to Sections 328 and 329 of the Welfare and 23 
Institutions Code and to report the findings of that investigation to the court. Pending completion 24 
of the investigation, the court may take any reasonable steps it deems appropriate to protect the 25 
child's safety, including, but not limited to, appointment of a temporary guardian or issuance of a 26 
temporary restraining order. If dependency proceedings are initiated, the guardianship 27 
proceedings shall be stayed in accordance with Section 304 of the Welfare and Institutions Code. 28 
Nothing in this section shall affect the applicability of Section 16504 or 16506 of the Welfare 29 
and Institutions Code. If a dependency proceeding is not initiated, the probate court shall retain 30 
jurisdiction to hear the guardianship matter. 31 
    (c) Prior to ruling on the petition for guardianship, the court shall read and consider all 32 
reports submitted pursuant to this section, which shall be reflected in the minutes or stated on the 33 
record. Any person who reports to the court pursuant to this section may be called and examined 34 
by any party to the proceeding. 35 
    (d) All reports authorized by this section are confidential and shall only be made 36 
available to persons who have been served in the proceedings or their attorneys. The clerk of the 37 
court shall make provisions to limit access to the reports exclusively to persons entitled to 38 
receipt. The reports shall be made available to all parties entitled to receipt no less than three 39 
court days before the hearing on the guardianship petition. 40 
    (e) For the purpose of writing either report authorized by this section, the person making 41 
the investigation and report shall have access to the proposed ward's school records, probation 42 
records, and public and private social services records, and to an oral or written summary of the 43 
proposed ward's medical records and psychological records prepared by any physician, 44 
psychologist, or psychiatrist who made or who is maintaining those records. The physician, 45 
psychologist, or psychiatrist shall be available to clarify information regarding these records 46 
pursuant to the investigator's responsibility to gather and provide information for the court. 47 
    (f) This section does not apply to guardianships resulting from a permanency plan for a 48 
dependent child pursuant to Section 366.26 of the Welfare and Institutions Code. 49 
    (g) For purposes of this section, a "relative" means a person who is a spouse, parent, 50 
stepparent, brother, sister, stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, 51 
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nephew, first cousin, or any person denoted by the prefix "grand" or "great," or the spouse of any 52 
of these persons, even after the marriage has been terminated by death or dissolution. 53 
    (h) In an Indian child custody proceeding, any person making an investigation and report 54 
shall consult with the Indian child's tribe and include in the report information provided by the 55 
tribe. 56 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Bernardino County Bar Association 
 

STATEMENT OF REASONS 
 
The Problem:  Currently Probate Code section 1513 sets the parameters for what is required in an 
investigation report for appointment of a guardian.  When the petitioner is a blood relative of the 
minor, the report shall be performed by the probate court investigator.  When the petitioner is not 
a blood relative of the minor, the investigation shall be by the agency in the jurisdiction 
responsible for recommendations in possible dependency cases (generally CPS or DPSS 
departments).  These distinctions are often confusing for parties and the court, and are not always 
followed by the court.  
 
DPSS investigators, because of their extensive training and experience regarding minors and 
their families, are generally better trained and more properly suited to meet the requirements of 
drafting the report and recommendation.  The probate court investigators are generally not as 
well trained in the specific issues involved in the appointment of a guardian for a minor.  The 
court investigators generally do not provide recommendations on the petition, but simply provide 
the court with factual background and historical information on the parties.   
 
The Solution: This resolution will make uniform the requirements for the content of investigative 
reports in guardianship proceedings.  The proposed resolution will also clarify and make uniform 
the generation of the drafting of the report and recommendation regarding a petition for 
guardianship.  The proposed changes would increase the number of reports the county 
dependency agencies would have to prepare and decrease the number for court investigators to 
prepare.  Financial impact on the county would likely be a wash. 
 
IMPACT STATEMENT: 
This resolution does not affect other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark H. McGuire, Esq. Brown White & 
Osborn, LLP, 300 E. State St. Suite 300, Redlands, CA 92373, 909-798-6179, 
mmcguire@brownwhitelaw.com  

  
RESPONSIBLE FLOOR DELEGATE: Mark H. McGuire 
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COUNTERARGUMENTS 

 
TEXCOM 
 
OPPOSE 
 
RATIONALE 
 
TEXCOM has a concern that the agencies responsible for making recommendations in 
dependency cases in the various counties do not have sufficient funding and resources to render 
reports in virtually all guardianship proceedings.  Members of TEXCOM do not believe that the 
reports rendered by the probate court investigators in petitions in which the proposed guardian is 
a relative are insufficient or that there is any clear advantage to shifting the responsibility to the 
agency handling dependency recommendations. 
 
The proponents of the resolution argue that the current law’s division of reports is “confusing for 
parties and the court, and are not always followed by the court.”  It would seem that there is no 
issue regarding confusion of the parties, as they cannot direct who will prepare the report and 
likely do not know the difference between the competing agencies.  Members of TEXCOM have 
not experienced confusion by the courts on this issue. 
 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-05-2016 
 
DIGEST 

Amends Probate Code section 1514 to remove the shifting of the burden of proof necessary for 
appointment of a guardian in cases where the minor is living with a temporary guardian. 

Guardianship: Burden of Proof Necessary for the Appointment of a Guardian 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Probate Code section 1514 to remove the shifting of the burden of proof 
necessary for appointment of a guardian in cases where the minor is living with a temporary 
guardian. This resolution should be approved in principle because the standards for the 
appointment of a temporary guardian are relatively low, and the appointment of a temporary 
guardian may otherwise create a fait accompli. 

: 

 
The appointment of a temporary guardian means that the child will live with that temporary 
guardian pending further hearing. The temporary guardian may, under current law, then use the 
time elapsed between the temporary appointment and the hearing to address a parent’s objection 
to this appointment to establish de facto parent status, which then causes the burden of proof to 
be shifted to the party who wishes to change the child’s living arrangements, often the displaced 
parent. The net result of the current law is that some courts are hesitant to appoint temporary 
guardians, even when appropriate, because the parent then has the burden to show why it is in 
the child’s best interests to be with them. This is a large hurdle to overcome when that parent has 
not had custody of the minor for an extended period of time because of the length of time it takes 
to return to court to address this issue.     
 
 
TEXT OF RESOLUTION 
  
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 1514 to read as follows:  
 
§1514 
 (a) Upon hearing of the petition, if it appears necessary or convenient, the court may 1 
appoint a guardian of the person or estate of the proposed ward or both. 2 
 (b) (1) In appointing a guardian of the person, the court is governed by Chapter 1 3 
(commencing with Section 3020) and Chapter 2 (commencing with Section 3040) of Part 2 of 4 
Division 8 of the Family Code, relating to custody of a minor. 5 
    (2) Except as provided in Section 2105, a minor's parent may not be appointed as a 6 
guardian of the person of the minor. 7 
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    (c) The court shall appoint a guardian nominated under Section 1500 insofar as the 8 
nomination relates to the guardianship of the estate unless the court determines that the nominee 9 
is unsuitable. If the nominee is a relative, the nominee's immigration status alone shall not 10 
constitute unsuitability. 11 
    (d) The court shall appoint the person nominated under Section 1501 as guardian of the 12 
property covered by the nomination unless the court determines that the nominee is unsuitable. If 13 
the person so appointed is appointed only as guardian of the property covered by the nomination, 14 
the letters of guardianship shall so indicate. 15 
    (e) Subject to subdivisions (c) and (d), in appointing a guardian of the estate: 16 
    (1) The court is to be guided by what appears to be in the best interest of the proposed 17 
ward, taking into account the proposed guardian's ability to manage and to preserve the estate as 18 
well as the proposed guardian's concern for and interest in the welfare of the proposed ward. 19 
    (2) If the proposed ward is of sufficient age to form an intelligent preference as to the 20 
person to be appointed as guardian, the court shall give consideration to that preference in 21 
determining the person to be so appointed. 22 
 (f) The granting of a temporary guardianship does not affect the burden of the petitioner 23 
for the guardianship to prove that the guardianship is necessary or convenient, even if the 24 
granting of the temporary guardianship places the ward in the custody and care of the proposed 25 
guardian for a substantial period of time pursuant to subdivision (d) of Section 3041 of the 26 
Family Code.  The burden shifting provision of subdivision (d) of Section 3041 of the Family 27 
Code §3041, will take effect if the proposed guardian had custody and control of the minor for a 28 
substantial period of time before the temporary guardianship was granted.  29 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under Probate Code section 1514, a petitioner must show by clear and convincing 
evidence that a guardianship is necessary and convenient for the care of the minor.   Family Code 
section 3041(d) provides for the burden of proof to be shifted from the petitioner to the objecting 
party, generally the biological parent, when the petitioner has been the main care provider for the 
minor for a “substantial period of time.”   
 
Once a temporary guardianship is in place, the now temporary guardian has custody and control 
of the minor and assumes the role of full time care provider for the minor.  This has the effect of 
“starting the clock” in considering the burden shifting provisions of Family Code section 
3041(d). 
  
In many cases, the first real opportunity an objecting parent has to present his or her own 
evidence challenging petitioner’s evidence of the necessity of the guardianship can be 12-18 
months after the time they first lost custody of their child.  It is then more likely the court will 
rule that the minor has been in the custody and care of the petitioner for a “substantial period of 
time” and, thus, the burden of proof has shifted to the objecting parent.  
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The Solution: This resolution removes the burden shifting effects of Family Code section 3041, 
subdivision (d) from the situations in which a temporary guardianship has been granted and the 
petitioner is seeking to be appointed the general guardian over the objection of a parent. This 
would protect the parents’ right to raise their child and will keep the burden of proof on the 
petitioner, where it belongs, unless petitioner has had custody and control for a substantial period 
of time outside of the established temporary guardianship. The proposed changes would not have 
any effect on the budgets of counties regarding petitions for guardianship. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.   
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Mark H. McGuire, Esq. Brown White & 
Osborn, LLP, 300 E. State St. Suite 300, Redlands, CA 92373, 909-798-6179, 
mmcguire@brownwhitelaw.com  
 
RESPONSIBLE FLOOR DELIGATE: Mark H. McGuire   
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
SUPPORT IN PRINCIPLE 
 
RATIONALE 
The proponents propose to add subdivision (f) to Probate Code section 1514 to provide that the 
burden shifting effect of subdivision (d) of Probate Code section 1514 will take effect only if the 
proposed guardian had custody and control of the minor for a substantial period of time before 
the temporary guardianship was granted. 
 
TEXCOM generally agrees with the arguments set forth by the proponents of the resolution.  
This proposed change to the statute will remove the burden shifting effects of Family Code 
section 3041, subdivision (d), in situations in which a temporary guardianship has been granted 
and the petitioner is seeking to be appointed the general guardian over the objection of a parent.  
This would protect the parents’ right to raise their child and will keep the burden of proof on the 
petitioner, where it belongs, unless petitioner has had custody and control for a substantial period 
of time prior to the establishment of the temporary guardianship.  TEXCOM believes that some 
gamesmanship may be taking place by seeking temporary appointment and possibly delaying an 
evidentiary hearing.  Removing the burden shift will eliminate this tactic.  
 
TEXCOM has some suggested amendments to the proposal.  First, “§3041” in the last sentence 
appears to be a typographical error as the sentence also refers to “Section 3041.”  Second, we 
suggest amending the term “will take effect” to “applies only” in that same sentence. 
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It is also unnecessary to include the first sentence of proposed subdivision (f).  Subdivision (a) of 
Probate Code section 1514 states: 
 

“Upon hearing of the petition, if it appears necessary or convenient, the court may 
appoint a guardian of the person or estate of the proposed ward or both.” 

 
The sentence is an affirmation of what is required under subdivision (a) of Probate Code section 
1514 and it would not be necessary to state that the burden to prove that the guardianship is 
necessary or convenient is not affected if a temporary guardianship is granted. 
 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-06-2016 
 
DIGEST 
Welfare and Institutions Code: Involuntary Treatment 
Amends Welfare and Institutions Code section 5150.05 to include substance abuse, as it relates 
to mental illness, to determine if a person is gravely disabled and should be taken into custody. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Welfare and Institutions Code section 5150.05 to include substance 
abuse, as it relates to mental illness, to determine if a person is gravely disabled and should be 
taken into custody.  This resolution should be approved in principle because it would expressly 
allow those who are authorized to take a person into custody under Welfare and Institutions 
Code section 5150 to consider the person’s history of substance abuse. 
 
Addiction is common in people who suffer from a mental health disorder.  It is a well-known fact 
that persons who suffer from a mental illness have a tendency to self-medicate with alcohol, 
illegal drugs or both.  Experts estimate that at least 60% of people battling either a mental illness 
or substance abuse are battling both. 
 
According to the National Institute of Mental Health, one in five adults suffer from a diagnosable 
mental health disorder.  In some, the mental health condition is already present when the 
substance abuse begins, but the underlying mental disorder has not been diagnosed.  The 
National Alliance on Mental Illness estimates that approximately one-third of all people 
experience mental illnesses and about half of the people living with a severe mental illness also 
experience substance abuse.  The health professionals refer to this as a “dual diagnosis” and that 
a person should receive care for both the specific mental illness and the substance abuse.  Studies 
have also shown that a drug addiction will worsen the mental health problem if the addiction 
goes untreated. 
 
It is clear that there is a correlation between mental illness and substance abuse.  The common 
practice already among law enforcement and mental health professionals is to consider a 
person’s substance abuse history as it relates to their mental illness.  Therefore, this resolution 
expressly authorizes what is already the common practice. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 5150.5 to read as follows: 
 
§5150.05 
 (a) When determining if probable cause exists to take a person into custody, or cause a 1 
person to be taken into custody, pursuant to Section 5150, any person who is authorized to take 2 
that person, or cause that person to be taken, into custody pursuant to that section shall consider 3 
available relevant information about the historical course of the person’s mental disorder, 4 
including substance abuse as it relates to mental illness, if the authorized person determines that 5 
the information has a reasonable bearing on the determination as to whether the person is a 6 
danger to others, or to himself or herself, or is gravely disabled as a result of the mental disorder.  7 
 (b) For purposes of this section, “information about the historical course of the person’s 8 
mental disorder” includes evidence presented by the person who has provided or is providing 9 
mental health or related support services to the person subject to a determination described in 10 
subdivision (a), evidence presented by one or more members of the family of that person, and 11 
evidence presented by the person subject to a determination described in subdivision (a) or 12 
anyone designated by that person. 13 
 (c) If the probable cause in subdivision (a) is based on the statement of a person other 14 
than the one authorized to take the person into custody pursuant to Section 5150, a member of 15 
the attending staff, or a professional person, the person making the statement shall be liable in a 16 
civil action for intentionally giving any statement that he or she knows to be false. 17 
 (d) This section shall not be applied to limit the application of Section 5328. 18 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENTS: Joseph A. Goldstein, Michael Fern, Vicky Barker, Jodi Taksar, Charles H. 
Goldstein, Charles Wake, Daryl Miller, Erin Noonan, Cathleen Yonahara, Barbara Figari 
 
STATEMENT OF REASONS 
 
The Problem: Under the current statutory mechanism, a person who is authorized to involuntarily 
take an individual into custody pursuant to the 5150 involuntary protective procedure is not 
expressly authorized to take into account the individual’s history of substance abuse. An 
individual having both a substance abuse problem and a mental health issue such as depression, 
bipolar disorder, or anxiety, have what is called a “co-occurring disorder” or “dual diagnosis.” 
These co-occurring disorders are interrelated with, affect, and interact with each other. For 
example, when a serious mental health issue goes untreated, the substance abuse problem usually 
gets worse. And when alcohol and/or drug abuse increases, serious mental health issues usually 
increase.  The statistics are eye-popping. According to the National Alliance on Mental Health 
Issues: (1) Approximately 1 in 5 adults in the U.S.—43.8 million, or 18.5%—experiences mental 
illness in a given year; (2) Approximately 1 in 5 youth aged 13–18 (21.4%) experiences a severe 
mental disorder at some point during their life; and (3) An estimated 26% of homeless adults 
staying in shelters live with serious mental illness and an estimated 46% live with severe mental 
illness and/or substance use disorders.  
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The Solution: Would add specific language to subdivision (a) of Section 5150.05 which would 
provide that any person who is authorized to take any person into custody for involuntary mental 
health treatment shall consider available relevant information about the historical course of the 
person’s mental disorder, including substance abuse as it relates to mental illness. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joseph A. Goldstein, The Goldstein Law 
Firm, 8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; fax (310) 282-8070; 
josephgoldsteinesq@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Joseph A. Goldstein 
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
OPPOSE 
 
RATIONALE 
TEXCOM does not support the proposed amendment to Welfare & Institutions Code section 
5150.05 since it is not necessary and may serve to narrow, rather than broaden, the scope of the 
current statute. 
 
Under current law, probable cause to take a person into custody involuntarily is based upon 
“available relevant information about the historical course of the person’s mental disorder”; 
presumably, information about the person’s history of mental disorder would come from medical 
records—which should include a history of the medications used or abused in combating that 
mental disorder.  Information about abuse of medication related to the mental health disorder is 
part of the historical course of the person’s mental disorder and “has reasonable bearing on the 
determination as to whether the person is a danger to others or to himself or herself.”  Therefore, 
the breadth of the statute already allows a person who is determining if probable cause exists, to 
take such information into consideration.   
 
In addition, adding words to a general statute such as “including substance abuse” can serve to 
actually narrow the scope of the factors that a person might believe can be considered in 
determining probable cause.  By adding only one qualifier (“substance abuse”) a party making 
the determination may tend to focus on only that related issue—and be lead to believe they are 
not permitted to consider any other relevant information related to the mental history (i.e. a 
person might think that if the Legislature had intended for that person to consider police reports 
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of violent behavior, that would be listed in the statute also; since it is not, it cannot be 
considered.) 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-07-2016 
 
DIGEST  
Donative Instruments: Reformation of Unambiguous Instruments 
Amends Probate Code section 21102 to allow for reform of any unambiguous testamentary 
instrument if clear and convincing evidence proves there was a mistake in drafting. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Probate Code section 21102 to allow for reform of any unambiguous 
testamentary instrument if clear and convincing evidence proves there was a mistake in drafting.  
This resolution should be disapproved because case law already allows for reform of trusts and 
certain other instruments, and there is no need to pre-emptively codify the developing case law 
on this subject.    
 
In 2015 the California Supreme Court relaxed the long-standing rule barring the use of extrinsic 
evidence to prove an intent different to that which appeared within the four corners of an 
unambiguous will in cases where “clear and convincing evidence establishes that the will 
contains a mistake in the testator’s expression of intent at the time the will was drafted, and also 
establishes the testator’s actual specific intent at the time the will was drafted.” (Estate of Duke 
(2015) 61 Cal.4th 871, 875.)  The Court noted the general trend towards liberality in the 
construction of wills, and decided that a categorical bar on the use of extrinsic evidence in cases 
of mistake was not justified.     
 
In reviewing the developments in the law since enactment of the original Statute of Wills the 
Court noted that the courts had already relaxed the rules barring admission of such evidence to 
reform other donative instruments, including trusts, insurance policies, release agreements, and 
deeds.  (Estate of Duke (2015) 61 Cal.4th 871, 875.)  Thus, the goal of the resolution, which as 
stated by the proponent is to extend the holding of Estate of Duke to a “will, trust, deed, or other 
writing that designates a beneficiary or makes a donative transfer of property,” has largely been 
implemented by the courts already.  Insofar as it has not been accomplished with respect to every 
donative instrument, it is better left to the courts to apply it in new circumstances, for fear of the 
unintended consequences that sometimes result from codification of court decisions.     
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 21102 to read as follows: 
 
§ 21102 
 (a) The intention of the transferor as expressed in the instrument controls the legal effect 1 
of the dispositions made in the instrument. 2 
 (b) The rules of construction in this part apply where the intention of the transferor is not 3 
indicated by the instrument. 4 
 (c) Nothing in this section limits the use of extrinsic evidence, to the extent otherwise 5 
authorized by law, to determine the intention of the transferor.  6 
 (d) An unambiguous instrument may be reformed to reflect the transferor’s intent if there 7 
is clear and convincing evidence that (i) due to a mistake in the drafting of the instrument (ii) it 8 
does not reflect the transferor’s specific intent at the time the transferor executed the instrument.  9 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: In Estate of Duke, (2015) 61 Cal.4th 871, the testator’s holographic will left 
everything to his wife but stated “[s]hould my wife . . . and I die at the same moment, my estate 
is to be equally divided” between two listed charities.  The unambiguous will failed to address 
what would happen if she predeceased him, which she did.  The California Supreme Court held 
that “an unambiguous will may be reformed to conform to the testator’s intent if clear and 
convincing evidence establishes that the will contains a mistake in the testator’s expression of 
intent at the time the will was drafted, and also establishes the testator’s actual specific intent at 
the time the will was drafted.” The court departed from the four corners of the document rule 
under which the terms of an unambiguous will controlled.  That analysis should extend beyond 
wills to all estate planning instruments.   
 
The Solution: This resolution would amend Probate Code section 21102 to provide that an 
unambiguous instrument may be reformed to reflect the transferor’s intent if there is clear and 
convincing evidence that (i) due to a mistake in the drafting of the instrument (ii) it does not 
reflect the transferor’s specific intent at the time the transferor executed the instrument.  This 
would extend the holding of Estate of Duke beyond a will to any “instrument” – a document 
defined in Probate Code section 45 as “a will, trust, deed, or other writing that designates a 
beneficiary or makes a donative transfer of property.” The Estate of Duke court focused on 
carrying out the testator’s intent.  That objective applies to all instruments.  Probate Code section 
21102 governs the interpretation of instruments, not just wills.  This proposal would promote 
consistency in the reformation of instruments that do not reflect transferor intent. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621 
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, (916) 520-5374  
sreggiardo@downeybrand.com.  
 
RESPONSIBLE FLOOR DELEGATE: Sil Reggiardo  
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
OPPOSE 
 
RATIONALE 
With respect to the holding of the California Supreme Court in Estate of Duke (2015) 61 Cal.4th 
871—i.e., that an unambiguous will may be reformed if clear and convincing evidence 
establishes that the will contains a mistake in the expression of the testator’s intent at the time the 
will was drafted and also establishes the testator’s actual specific intent at the time the will was 
drafted—this resolution proposes to (1) codify that holding relative to wills, and (2) extend that 
holding to all other “instruments” (trusts, deeds, or other writings that designate a beneficiary or 
make a donative transfer of property). 
 
With respect to wills, TEXCOM believes that any statute regarding the interpretation or 
reformation of wills (such as the one proposed by this resolution) should be contained in Part 1 
of Division 6 of the Probate Code, commencing with section 6100. 
 
Moreover, TEXCOM opposes the codification of the doctrine of reformation at this time.  In 
addition to Estate of Duke relating to wills, there is already a substantial body of law on 
reformation of instruments other than wills.  See, e.g., Civ. Code, §§ 1640, 3399 (reformation of 
contract); Giammarrusco v. Simon (2009) 171 Cal.App.4th 1586, 1603-1604 (reformation of 
irrevocable trust); Bilafer v. Bilafer (2008) 161 Cal.App.4th 363 (reformation of irrevocable 
trust); Ike v. Doolittle (1998) 61 Cal.App.4th 51 (trust reformation to correct a drafting error).  
Given that reformation of instruments (wills and other instruments) is already authorized by case 
law, the benefit of codifying, in part, the established rules seems limited.  Enactment of a statute 
on reformation of instruments runs the risk of confusing or abrogating existing common law 
precedent unintentionally, and with little potential upside. 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
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or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-08-2016 
 
DIGEST 
Advanced Directive: Request Regarding Resuscitative Measures  
Amends Probate Code section 4781.4 to provide that the most recent order regarding 
resuscitative measures signed by the individual is accorded deference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 4781.4 to provide that the most recent order 
regarding resuscitative measures signed by the individual is accorded deference.  This resolution 
should be approved in principle because an individual’s signed directive, if expressed when 
competent, should be respected above later contrary decisions of others, even if the individual 
has since lost capacity.  
 
An adult having capacity may give individual health care instructions, either orally or in writing.  
(See Prob. Code, §§ 4623, 4670.)  Particularly when in a signed writing, the individual’s 
unambiguous directives and preferences should be accorded deference.  Where there is a signed 
directive, it should not be superseded by a different decision of a legally recognized health care 
decision-maker (see Prob. Code, § 4780, subd. (b)), even if the individual should later lose 
capacity.  A directive signed by the individual when competent averts ambiguity or confusion 
regarding the individual’s intent and wishes.  Should that signed directive extend decision-
making authority to an agent or nominee, then that directive too should be respected. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 4781.4 to read as follows: 
 
§4781.4 
 If the orders in an individual's request regarding resuscitative measures directly conflict 1 
with his or her individual health care instructions, as defined in Section 4623, then, to the extent 2 
of the conflict, the most recent order or instruction signed by the individual is effective. 3 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  An advance health care directive under Probate Code sections 4623 or 4670 et seq. 
is the expression of the individual only, and cannot be executed by a third party.  A Physician 
Order for Life-Sustaining Treatment (“POLST”), to the contrary, may be executed by the 
individual or a "legally recognized health care decision-maker." (Probate Code section 4780 (b).) 
“Legally recognized health care decision-maker” is not well-defined in the statute.  The approved 
POLST form instructions states that "[a] legally recognized decision-maker" may include, in 
addition to appointed agents, the "...closest available relative...."  (Form EMSA #111 B, 
Effective 10/1/2014.)  
 
Existing law allows busy medical staff to recognize whichever family member is on hand, 
regardless of potential conflict, to make decisions on life-sustaining treatment that would 
supersede an advance health care directive executed by an individual, so long as the POLST 
executed by the “legally recognized health care decision-maker” is most recent.  Under existing 
law, even a Conservator of the Person could not countermand an advance health care directive 
absent court order. It is an anomaly that the law would provide such a cavalier treatment of 
existing planning documents of the individual under the POLST process.   
 
The Solution: The proposal provides that the most recent document executed by the individual 
themselves should control if there is an inconsistency in the expression of preference for life-
sustaining treatment.   
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Philip P. Lindsley & D. Robert Dieringer, San 
Diego Elder Law Center, Bonita, CA 91902, (619) 235-4357, plindsley@sandiegoelderlaw.com; 
robert@sandiegoelderlaw.com.  
 
RESPONSIBLE FLOOR DELEGATE: D. Robert Dieringer 
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
SUPPORT if amended 
 
RATIONALE 
TEXCOM supports the rationale of the resolution, and agrees, for the reasons proponents have 
stated, that in the case of a conflict between a POLST and a prior instruction of an individual as 
defined in Probate Code section 4623, the last instruction by that individual should control. 
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An ill-defined representative should not be able to countermand an individual’s own express 
directives.  However, TEXCOM notes that the resolution only addresses the case of a document 
“…signed by the individual.”  Probate Code section 4623, the referenced statute, also covers oral 
instructions.  As such, TEXCOM will support if this resolution is amended as set forth below: 
 

If the orders in an individual’s request regarding resuscitative measures directly 
conflict with his or her individual health care instructions, as defined in Section 
4623, then, to the extent of the conflict, the most recent order of the individual or 
instruction by the individual under Probate Code section 4623 is effective. 

 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 06-09-2016 
 
DIGEST 

Amends Probate Code section 5642 to clarify how the “full” name of the transferee in a Transfer 
on Death Deed may be written.  

Transfer on Death Deed: Beneficiary Identification 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Probate Code section 5642 to clarify how the “full” name of the 
transferee in a Transfer on Death Deed may be written.  This resolution should be disapproved 
because it does not achieve its goal as described in the resolution and because the current 
statute’s requirement that the “full” name of the transferee be inserted in the deed is already 
sufficiently flexible and appropriate. 
 
The proponent states that the requirement that the transferor insert the “full” name of the 
transferee in a transfer on death deed is problematic because other statutes in the relevant 
statutory scheme mention only the “name,” and not the “full name,” of the transferee, and 
because the requirement might prejudice transferees who inadvertently omit suffixes or middle 
initials.  However, the current requirement that the “full” name be stated encourages the 
transferor to provide as much identifying information as possible, to avoid ambiguity and 
disputes.  It is widely understood that one’s “full” name includes both the first and last name.  
There might be situations where more is required than merely the first and last name, and the 
statute as currently drafted does not limit the way in which the transferor can identify the 
intended transferee.  The suggested change is therefore unnecessary.  Additionally, the proponent 
states that the resolution will solve the purported problem by changing the requirement of a “full 
name” to simply one of “names.”  But the resolution does not in fact effect such a change.  It 
merely adds a suggestion as to how one might state one’s full name, such as by providing a first 
and last name.  Finally, the proponent fails to identify any statutes with which this statute is 
inconsistent. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 5642 to read as follows: 
 
§5642.   
 A revocable transfer on death deed shall be substantially in the following form. 1 
 (a) The first page of the form shall be substantially the following: 2 
 3 

SIMPLE REVOCABLE TRANSFER ON DEATH (TOD) DEED 4 
(California Probate Code Section 5642) 5 

Recording Requested By: 6 
When Recorded Mail This Deed To 7 
Name: 8 
Address: 9 
Assessor’s Parcel Number:    Space Above For Recorder’s Use 10 
 11 
This document is exempt from documentary transfer tax under Rev. & Tax. Code § 11930. This 12 
document is exempt from preliminary change of ownership report under Rev. & Tax. Code § 13 
480.3. 14 
 15 

IMPORTANT NOTICE: THIS DEED MUST BE RECORDED ON OR BEFORE 60 DAYS 16 
AFTER THE DATE IT IS SIGNED AND NOTARIZED 17 

 18 
Use this deed to transfer the residential property described below directly to your named 19 
beneficiaries when you die. YOU SHOULD CAREFULLY READ ALL OF THE 20 
INFORMATION ON THE OTHER PAGES OF THIS FORM. You may wish to consult an 21 
attorney before using this deed. It may have results that you do not want. Provide only the 22 
information asked for in the form. DO NOT INSERT ANY OTHER INFORMATION OR 23 
INSTRUCTIONS. This form MUST be RECORDED on or before 60 days after the date it is 24 
signed and notarized or it will not be effective. 25 

 26 
PROPERTY DESCRIPTION 27 

Print the legal description of the residential property affected by this deed: 28 
                                                                                                                                                            29 

 30 
BENEFICIARY(IES) 31 

Print the FULL NAMES(s) (e.g., first and last name) of the person(s) who will receive the 32 
property on your death (DO NOT use general terms like “my children”) and state the 33 
RELATIONSHIP that each named person has to you (spouse, son, daughter, friend, etc.): 34 
                                                                                                                                                  35 
                                                                                                                                                  36 
                                                                                                                                                                             37 

 38 
TRANSFER ON DEATH 39 
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I transfer all of my interest in the described property to the named beneficiary(ies) on my death. I 40 
may revoke this deed. When recorded, this deed revokes any TOD deed that I made before 41 
signing this deed. 42 
 43 
Sign and print your name below (your name should exactly match the name shown on your title 44 
documents): 45 
   Date                                                                                                                             46 
 47 
NOTE: This deed only transfers MY ownership share of the property. The deed does NOT 48 
transfer the share of any co-owner of the property. Any co-owner who wants to name a TOD 49 
beneficiary must execute and RECORD a SEPARATE deed. 50 
 51 

ACKNOWLEDGMENT OF NOTARY 52 
A notary public or other officer completing this certificate verifies only the identity of the 53 
individual who signed the document to which this certificate is attached, and not the truthfulness, 54 
accuracy, or validity of that document.  55 
 56 
State of California   ) 57 
    )  58 
County of    )  59 
 60 
On ___________________________ before me, (here insert name and title of the officer), 61 
personally appeared ___________________________, who proved to me on the basis of 62 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 63 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 64 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 65 
the entity upon behalf of which the person(s) acted, executed the instrument.  66 
 67 
I certify under PENALTY OF PERJURY under the laws of the State of California that the 68 
foregoing paragraph is true and correct.  69 
 70 
WITNESS my hand and official seal.  71 
 72 
Signature ___________________________ (Seal)  73 
 74 
 (b) Subsequent pages of a form executed under this section shall be in substantially the 75 
following form: 76 

 77 
COMMON QUESTIONS ABOUT THE USE OF THIS FORM 78 

 79 
WHAT DOES THE TOD DEED DO? When you die, the identified property will transfer to your 80 
named beneficiary without probate. The TOD deed has no effect until you die. You can revoke it 81 
at any time.  82 
CAN I USE THIS DEED TO TRANSFER BUSINESS PROPERTY? This deed can only be 83 
used to transfer (1) a parcel of property that contains one to four residential dwelling units, (2) a 84 
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condominium unit, or (3) a parcel of agricultural land of 40 acres or less, which contains a 85 
single-family residence.  86 
HOW DO I USE THE TOD DEED? Complete this form. Have it notarized. RECORD the form 87 
in the county where the property is located. The form MUST be recorded on or before 60 days 88 
after the date you sign it or the deed has no effect.  89 
IS THE “LEGAL DESCRIPTION” OF THE PROPERTY NECESSARY? Yes.  90 
HOW DO I FIND THE “LEGAL DESCRIPTION” OF THE PROPERTY? This information 91 
may be on the deed you received when you became an owner of the property. This information 92 
may also be available in the office of the county recorder for the county where the property is 93 
located. If you are not absolutely sure, consult an attorney.  94 
HOW DO I “RECORD” THE FORM? Take the completed and notarized form to the county 95 
recorder for the county in which the property is located. Follow the instructions given by the 96 
county recorder to make the form part of the official property records.  97 
WHAT IF I SHARE OWNERSHIP OF THE PROPERTY? This form only transfers YOUR 98 
share of the property. If a co-owner also wants to name a TOD beneficiary, that co-owner must 99 
complete and RECORD a separate form.  100 
CAN I REVOKE THE TOD DEED IF I CHANGE MY MIND? Yes. You may revoke the TOD 101 
deed at any time. No one, including your beneficiary, can prevent you from revoking the deed.  102 
HOW DO I REVOKE THE TOD DEED? There are three ways to revoke a recorded TOD deed: 103 
(1) Complete, have notarized, and RECORD a revocation form. (2) Create, have notarized, and 104 
RECORD a new TOD deed. (3) Sell or give away the property, or transfer it to a trust, before 105 
your death and RECORD the deed. A TOD deed can only affect property that you own when you 106 
die. A TOD deed cannot be revoked by will.  107 
CAN I REVOKE A TOD DEED BY CREATING A NEW DOCUMENT THAT DISPOSES OF 108 
THE PROPERTY (FOR EXAMPLE, BY CREATING A NEW TOD DEED OR BY 109 
ASSIGNING THE PROPERTY TO A TRUST)? Yes, but only if the new document is 110 
RECORDED. To avoid any doubt, you may wish to RECORD a TOD deed revocation form 111 
before creating the new instrument. A TOD deed cannot be revoked by will, or by purporting to 112 
leave the subject property to anyone via will.  113 
IF I SELL OR GIVE AWAY THE PROPERTY DESCRIBED IN A TOD DEED, WHAT 114 
HAPPENS WHEN I DIE? If the deed or other document used to transfer your property is 115 
RECORDED before your death, the TOD deed will have no effect. If the transfer document is 116 
not RECORDED before your death, the TOD deed will take effect.  117 
I AM BEING PRESSURED TO COMPLETE THIS FORM. WHAT SHOULD I DO? Do NOT 118 
complete this form unless you freely choose to do so. If you are being pressured to dispose of 119 
your property in a way that you do not want, you may want to alert a family member, friend, the 120 
district attorney, or a senior service agency.  121 
DO I NEED TO TELL MY BENEFICIARY ABOUT THE TOD DEED? No. But secrecy can 122 
cause later complications and might make it easier for others to commit fraud.  123 
WHAT DOES MY BENEFICIARY NEED TO DO WHEN I DIE? Your beneficiary must 124 
RECORD evidence of your death (Prob. Code § 210), and file a change in ownership notice 125 
(Rev. & Tax. Code § 480). If you received Medi-Cal benefits, your beneficiary must notify the 126 
State Department of Health Care Services of your death and provide a copy of your death 127 
certificate (Prob. Code § 215).  128 



06-09-2016 Page 5 of 6 
 

WHAT IF I NAME MORE THAN ONE BENEFICIARY? Your beneficiaries will become co-129 
owners in equal shares as tenants in common. If you want a different result, you should not use 130 
this form.   131 
HOW DO I NAME BENEFICIARIES? You MUST name your beneficiaries individually, using 132 
each beneficiary’s FULL name (e.g., first and last name). You MAY NOT use general terms to 133 
describe beneficiaries, such as “my children.” For each beneficiary that you name, you should 134 
briefly state that person’s relationship to you (for example, my spouse, my son, my daughter, my 135 
friend, etc.).  136 
WHAT IF A BENEFICIARY DIES BEFORE I DO? If all beneficiaries die before you, the TOD 137 
deed has no effect. If a beneficiary dies before you, but other beneficiaries survive you, the share 138 
of the deceased beneficiary will be divided equally between the surviving beneficiaries. If that is 139 
not the result you want, you should not use the TOD deed.  140 
WHAT IS THE EFFECT OF A TOD DEED ON PROPERTY THAT I OWN AS JOINT 141 
TENANCY OR COMMUNITY PROPERTY WITH RIGHT OF SURVIVORSHIP? If you are 142 
the first joint tenant or spouse to die, the deed is VOID and has no effect. The property transfers 143 
to your joint tenant or surviving spouse and not according to this deed. If you are the last joint 144 
tenant or spouse to die, the deed takes effect and controls the ownership of your property when 145 
you die. If you do not want these results, do not use this form. The deed does NOT transfer the 146 
share of a co-owner of the property. Any co-owner who wants to name a TOD beneficiary must 147 
complete and RECORD a SEPARATE deed.  148 
CAN I ADD OTHER CONDITIONS ON THE FORM? No. If you do, your beneficiary may 149 
need to go to court to clear title.  150 
IS PROPERTY TRANSFERRED BY THE TOD DEED SUBJECT TO MY DEBTS? Yes.  151 
DOES THE TOD DEED HELP ME TO AVOID GIFT AND ESTATE TAXES? No.  152 
HOW DOES THE TOD DEED AFFECT PROPERTY TAXES? The TOD deed has no effect on 153 
your property taxes until your death. At that time, property tax law applies as it would to any 154 
other change of ownership.  155 
DOES THE TOD DEED AFFECT MY ELIGIBILITY FOR MEDI-CAL? No.  156 
AFTER MY DEATH, WILL MY HOME BE LIABLE FOR REIMBURSEMENT OF THE 157 
STATE FOR MEDI-CAL EXPENDITURES? Your home may be liable for reimbursement. If 158 
you have questions, you should consult an attorney. 159 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Through January 21, 2021, California recognizes a will substitute revocable 
transfer on death (TOD) deed.  Probate Code section 5608 refers several places to a “named” 
TOD beneficiary.  However, Probate Code section 5642 (which sets forth the TOD deed form 
and includes questions and answers) states in part as follows:  “Print the FULL NAME(S) of the 
person(s) who will receive the property on your death….  You MUST … [use] each 
beneficiary’s FULL name…..”  The “FULL” name instructions (1) cause statutory inconsistency; 
(2) are a potential trap for those who might, for example, use a middle initial or omit a suffix 
even when the identity of the transferee is clear in context; and (3) impose TOD deed 
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requirements that are considerably more restrictive than the grantee identification requirements 
for normal deeds.   
 
The Solution

 

: The solution is to amend the “FULL NAME(S)” references in Probate Code 
section 5622 to be references to “names,” and to provide that, for example, the transferee’s first 
and last name should be used. 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621 
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, (916) 520-5374,  
sreggiardo@downeybrand.com.  
 
RESPONSIBLE FLOOR DELEGATE: Sil Reggiardo  
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RESOLUTION 06-10-2016 
 
DIGEST 
Attorney-Client Privilege: Conservatees and Wards  
Amends Evidence Code section 953 to clarify that represented wards and conservatees are the 
holders of attorney-client privilege when they have a legal dispute with their guardian or 
conservator.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 953 to clarify that represented wards and 
conservatees are the holders of attorney-client privilege when they have a legal dispute with their 
guardian or conservator. This resolution should be approved in principle because an attorney 
cannot properly represent a ward or conservatee in a legal dispute with a guardian or conservator 
when the guardian or conservator has the right to access privileged communications even as an 
adverse party. 
 
Currently, Evidence Code section 953, subdivision (b), states that when a ward or conservatee 
has an attorney, the holder of attorney-client privilege is the guardian or conservator. This is 
reasonable because the guardian or conservator owes a fiduciary duty to the ward or conservatee 
(see Prob. Code, § 2101), who lacks legal capacity to handle their own affairs, and presumes that 
the guardian or conservator’s interests are aligned with the ward or conservatee’s. 
 
But in the event of a legal dispute between the guardian or conservator and ward or conservatee, 
such as removal proceedings (see Prob. Code, §§ 2650-2655), an attorney representing the ward 
or conservatee must be able to insure that any client communications are protected from 
discovery by the adverse party.  “The attorney-client privilege is a hallmark of Anglo-American 
jurisprudence that furthers the public policy of insuring the right of every person to freely and 
fully confer and confide in one having knowledge of the law, and skilled in its practice, in order 
that the former may have adequate advice and a proper defense.”  (In re Complex Asbestos 
Litigation (1991) 232 Cal.App.3d 572, 586-587 (internal citations and quotations omitted).) 
 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 953 to read as follows:  
 
§953  
 As used in this article, “holder of the privilege” means: 1 
 (a) The client, if the client has no guardian or conservator, except as provided in 2 
subsection (e) herein. 3 
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 (b) A guardian or conservator of the client, if the client has a guardian or conservator, 4 
except as provided in subsection (e) herein. 5 
 (c) The personal representative of the client if the client is dead, including a personal 6 
representative appointed pursuant to Section 12252 of the Probate Code. 7 
 (d) A successor, assign, trustee in dissolution, or any similar representative of a firm, 8 
association, organization, partnership, business trust, corporation, or public entity that is no 9 
longer in existence. 10 
 (e)  In any case or controversy between a conservator and a conservatee, or a guardian 11 
and ward, the conservatee or ward is the “holder of the privilege.” 12 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: San Bernardino County Bar Association 
 
STATEMENT OF REASONS  
 
The Problem:  Currently, pursuant to Evidence Code §953, a guardian or conservator is the 
“holder of the privilege” for purposes of asserting the attorney client privilege for a client who 
has a guardian or conservator.  In a conservatorship or guardianship proceeding, the client may 
be in litigation against his conservator or guardian (for example in a proceeding to remove or 
surcharge a conservator or guardian). 
 
The current rule allows a guardian or conservator, as the “holder of the privilege,” to disrupt the 
attorney client relationship between the client and his attorney.  The client (who is under a 
conservatorship or guardianship) has the right to assert the attorney client privilege between 
himself and his attorney, even if it were to protect disclosure of confidential communication to 
the conservator or guardian. 

 
Furthermore, Evidence Code §953, when applied to a dispute or litigation between a conservatee 
and a conservator, or a ward and a guardian, directly contradicts Rule 3-100 of the California 
Rules of Professional Conduct and CA Business and Professions Code §6068 which require that 
an attorney “maintain inviolate the confidence, and at every peril to himself or herself . . . 
preserve the secrets, of his or her client.” 
 
The Solution:  The attorney client relationship between a conservatee or ward and his attorney 
must be protected.  The attorney’s duties should not be subject to the potential conflict present 
when the conservator or guardian, as the “holder of the privilege,” waives the attorney client 
privilege to gain a procedural and substantive advantage in a proceeding brought by the 
conservatee or ward against the conservator or guardian.  Anything less would be a violation of 
the attorney’s duties and a violation of the right of the conservatee or ward to effective and 
meaningful representation and assistance from the attorney. 
 
Evidence Code §953 should be amended to make it clear that a conservator or guardian is not the 
“holder of the privilege” in litigation or disputes between the client and his conservator or 
guardian.  The statute needs to be clear that the holder of the attorney client privilege of a 
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conservatee or ward is the client, and cannot be waived by the conservator or guardian when the 
conservator or guardian is the opposing party to the client in litigation or other dispute. 
 
IMPACT STATEMENT: 
The proposed law does not affect other laws, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION  
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark J. Andrew Flory, Esq. Brown White & 
Osborn, LLP, 300 E. State St. Suite 300, Redlands, CA 92373, 909-798-6179, 
mflory@brownwhitelaw.com  
 
RESPONSIBLE FLOOR DELIGATE: Mark J. Andrew Flory 
 
 

COUNTERARGUMENTS 
 
TEXCOM 
 
SUPPORT IN PRINCIPLE 
 
RATIONALE 
The proponents note that, in a conservatorship or guardianship proceeding, the conservatee/ward 
may be in litigation against his/her conservator or guardian, using the example of a proceeding to 
remove or surcharge a conservator or guardian.  In that circumstance, the conservator or guardian 
has the ability to “disrupt” the attorney-client privilege between the conservatee/ward and the 
conservatee’s/ward’s attorney by depriving the conservatee/ward of the right to assert the 
privilege when the holder is the conservator/guardian.  The proponents also argue that, when 
applied to a dispute between the conservatee/ward and the conservator/guardian, Evidence Code 
section 953 directly contradicts Rule 3-100 of the California Rules of Professional Conduct, and 
Business and Professions Code section 6068. 
 
TEXCOM generally agrees with the arguments made in support of the resolution, and believes 
that a shift in the holder of the privilege under the articulated circumstances is warranted.  
However, TEXCOM also raises several issues and concerns, including: 
 

• Whether “case or controversy” is adequate language to shift the burden. 
Initial consultations between conservatee and counsel may not yet have matured to 
a case or controversy, and there is some concern that those communications remain 
unprotected. 
• The language of proposed subdivision (e) is ambiguous.  Although implied that 
the communications referenced in the section are between the conservatee/ward and 
counsel, one may argue under the proposed statute that the conservatee is also the 
holder of the privilege as to communications between conservator/guardian and 
counsel—(e) does not make any distinction. 

mailto:mflory@brownwhitelaw.com�
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TEXCOM is concerned there may be unintended consequences resulting from this proposal as 
drafted, and believes the issues should be studied further. 
 

 
DISCLAIMER: 

This position is only that of the TRUSTS & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of Trustees 
or overall membership, and is not to be construed as representing the position of the State 
Bar of California. 
 
Membership in the TRUSTS & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 07-01-2016 
 
DIGEST 
Prisons:  Elimination of Solitary Confinement 
Adds Penal Code section 2652.1 to ban daytime solitary confinement. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 06-09-2014, which was approved as amended. 
 
Reasons: 
This resolution adds Penal Code section 2652.1 to ban daytime solitary confinement.  This 
resolution should be disapproved because banning solitary confinement of any length is not 
justified, and the resolution is likely to result in increased double-celling of isolated inmates. 
 
Solitary confinement is an umbrella term for a variety of practices that remove prison inmates 
from contact with the prison’s general population and confine them to locked rooms or cells-
often completely alone, but sometimes “double-celled.”  In California prisons, solitary 
confinement can last for terms of up to 60 months, with one to two hours of out-of-cell time per 
day.  (Cal. Code Regs, tit. 15, §§ 3341.9, subd. (e) and 3343, subd. (h).)  County jails use 
“disciplinary isolation,” with three hours of out-of-cell time per week.  (Id. §§ 1006 and 1065, 
subd. (a).) 
 
The negative impacts on prisoners of such extended terms of isolation are well-documented.  
(See, e.g., Haney, The Social Psychology of Isolation: Why Solitary Confinement is 
Psychologically Harmful (Jan. 2009) Prison Service J., at p. 11, fn. l.)  However, these impacts 
do not appear to justify a complete ban on solitary confinement of any duration.  For many 
reform proponents, the practice prohibited by this resolution would not even constitute “solitary 
confinement.”  (See, e.g., ACLU Model Act on Isolated Confinement (2011) § 1, subd. (c) 
[defining “isolated confinement,” in part, as “prolonged cell confinement (23 hours or more per 
day)”].)  Most efforts to reform solitary confinement for general population inmates seek to limit, 
rather than eliminate, its use.  (See, e.g., Nat’l Lawyers Guild Resolution Supporting Abolition of 
Prisons (2015) [calling for, inter alia, “decreased use of solitary confinement”]; cf. CCBA 
Resolution 06-09-2014 [eliminating solitary confinement for juveniles].) 
 
The proposed ban could also be circumvented by double-celling all isolated inmates—which 
may not be an improvement.  Double-celled inmates in isolation “have the worst of both worlds: 
‘crowded’ and confined with another person inside a small cell but simultaneously deprived of 
even minimal freedoms, access to programs, and ‘normal’ and meaningful forms of social 
interaction.”  (Expert Report of Craig Haney, Ph.D., J.D. in Parsons, et al. v. Ryan, et al. (D. 
Ariz., 2012, No. 2:12-cv-00601-DJH) Document 1104-8, at p. 11; see also Amnesty Int’l, Prison 
Conditions in California’s Security Housing Units (2012) p. 15 and fn. 43 [“having a suitable 
cell-mate alleviates some of the effects of isolation, [but] confining prisoners together in a small 
space for such prolonged periods” increases the risk of inmate-on-inmate violence].) 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code section 2652.1 to read as follows: 
 
§2652.1  1 
 (a) It shall be unlawful to hold an incarcerated person in a condition of solitary 2 
confinement. 3 
 (b) For purposes of this section, the following definition shall apply: 4 
 (1) “Solitary confinement” means the involuntary placement of an incarcerated person in 5 
a locked sleep room or cell, during hours other than a facility’s sleeping hours, with minimal or 6 
no opportunities for direct and normal social contact with persons other than guards, correctional 7 
facility staff, and attorneys. Direct and normal social contact is contact that is not mediated by 8 
bars, restraints, security glass, screens, and the like. Solitary confinement does not include 9 
confinement of a person in a single-person room or cell for brief periods of locked-room 10 
confinement necessary for required institutional operations. 11 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild – San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
The Problem: This resolution recommends abolishing solitary confinement. Solitary confinement 
is torture and inconsistent with Constitutional and democratic principles. Juan Méndez, UN 
Special Rapporteur on Torture and Other Cruel, Inhuman and Degrading Treatment, declared in 
August 2011 that even after just 15 days, solitary confinement amounts to torture; furthermore, 
any time served in isolation exceeding 15 days has serious and often permanent psychological 
and physical effects. Long-term solitary confinement violates Articles 7 and 10 of the 
International Covenant on Civil and Political Rights. 
  
Experts estimate that one third of people in solitary have a mental illness; even those who do not 
enter isolation with a mental illness are apt to develop one because of the trauma solitary 
confinement inflicts upon the human psyche. In California, although less than 10% of our state’s 
prison population was held in isolation units in 2004, those units accounted for 73% of all 
suicides. These shattering impacts of solitary confinement are so well-documented that nearly 
every federal court to consider the question of whether placing the severely mentally ill in such 
conditions is cruel and unusual punishment has found a constitutional violation. 
 
The Solution:  Solitary confinement’s social and financial cost to society is unacceptably high. 
Research in California suggests that recidivism for prisoners subjected to solitary confinement is 
as much as 20% higher than those held in the general population. Despite its political popularity, 
there is little evidence about the goals, impacts or relative cost-effectiveness of using solitary 
confinement as a corrections tool. A California study found that supermax prisons have not only 
failed to isolate or reduce violence in the overall statewide system, but in fact all measures of 
violence in the system suggest it has increased. In the overuse of solitary confinement, people are 
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suffering lifelong damage that they take home with them to their families, friends, and 
communities. Ninety-five percent of all people in prison are eventually released back into the 
public, rarely with any form of treatment or therapy that would ease the shock and facilitate the 
transition of returning to one’s “normal” life. In California, for example, data show that nearly 
40% of the prisoners in segregation units are released directly to the community without first 
transitioning to lower security units.  
 
The crisis of solitary confinement arises from many years of misbegotten policy, including the 
bipartisan “War on Drugs” and other “tough on crime” policies that disproportionately affect 
poor black communities and other marginalized groups. This crisis is rooted in our nation’s 
legacy of racial discrimination and oppression.  
 
Solitary confinement must be abolished. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
 
 

COUNTERARGUMENT 
 

SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA Delegation urges disapproval of this resolution.  While solitary confinement may 
have adverse impacts on the psyche, it still serves a legitimate Penal function related to control 
of inmates, particularly extremely violent and dangerous ones.  The way to solve Proponent's 
concerns over abuses is not the complete elimination of solitary confinement. 
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RESOLUTION 07-02-2016 
 
DIGEST 
Sentencing: Prostitution 
Amends Penal Code section 647 to remove mandatory minimum jail sentences for prostitution 
with prior convictions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 647 to remove mandatory minimum jail sentences for 
prostitution with prior convictions. This resolution should be approved in principle because 
prostitution is a crime that is often intertwined with mitigating circumstances that courts should 
be able to consider when sentencing. 
 
Currently, subdivision (k) requires the imposition of at least 45 days in county jail with one prior 
conviction, and at least 90 days in county jail with two or more prior convictions.  Prostitution 
requires planning and negotiation by the participants, plus an overt act.  (See Pen. Code, § 647, 
subd. (b) [“No agreement to engage in an act of prostitution shall constitute a violation of this 
subdivision”].) 
 
Normally, it would seem appropriate to impose enhanced penalties for repeat offenders, who are 
forewarned of the minimum penalty for future violations and have ample opportunity to avoid 
the prohibited conduct.  However, many prostitutes are destitute or are victims of sexual 
exploitation.  Therefore, for this particular crime, courts should have discretion to determine how 
much jail time should be imposed based on the unique circumstances of the offender. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Penal Code section 647 to read as follows: 
 
§647 
 Except as provided in subdivision (l), every person who commits any of the following acts 1 
is guilty of disorderly conduct, a misdemeanor: 2 
 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in any 3 
public place or in any place open to the public or exposed to public view. 4 
 (b) Who solicits or who agrees to engage in or who engages in any act of prostitution. A 5 
person agrees to engage in an act of prostitution when, with specific intent to so engage, he or she 6 
manifests an acceptance of an offer or solicitation to so engage, regardless of whether the offer or 7 
solicitation was made by a person who also possessed the specific intent to engage in prostitution. 8 
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No agreement to engage in an act of prostitution shall constitute a violation of this subdivision 9 
unless some act, in addition to the agreement, is done within this state in furtherance of the 10 
commission of an act of prostitution by the person agreeing to engage in that act. As used in this 11 
subdivision, “prostitution” includes any lewd act between persons for money or other 12 
consideration. 13 
 (c) Who accosts other persons in any public place or in any place open to the public for the 14 
purpose of begging or soliciting alms. 15 
 (d) Who loiters in or about any toilet open to the public for the purpose of engaging in or 16 
soliciting any lewd or lascivious or any unlawful act. 17 
 (e) Who lodges in any building, structure, vehicle, or place, whether public or private, 18 
without the permission of the owner or person entitled to the possession or in control of it. 19 
 (f) Who is found in any public place under the influence of intoxicating liquor, any drug, 20 
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled 21 
substance, or toluene, in a condition that he or she is unable to exercise care for his or her own 22 
safety or the safety of others, or by reason of his or her being under the influence of intoxicating 23 
liquor, any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 24 
drug, or toluene, interferes with or obstructs or prevents the free use of any street, sidewalk, or 25 
other public way. 26 
 (g) When a person has violated subdivision (f), a peace officer, if he or she is reasonably 27 
able to do so, shall place the person, or cause him or her to be placed, in civil protective custody. 28 
The person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and 29 
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may 30 
place a person in civil protective custody with that kind and degree of force which would be 31 
lawful were he or she effecting an arrest for a misdemeanor without a warrant. A person who has 32 
been placed in civil protective custody shall not thereafter be subject to any criminal prosecution 33 
or juvenile court proceeding based on the facts giving rise to this placement. This subdivision 34 
shall not apply to the following persons: 35 
 (1) Any person who is under the influence of any drug, or under the combined influence of 36 
intoxicating liquor and any drug. 37 
 (2) Any person who a peace officer has probable cause to believe has committed any 38 
felony, or who has committed any misdemeanor in addition to subdivision (f). 39 
 (3) Any person who a peace officer in good faith believes will attempt escape or will be 40 
unreasonably difficult for medical personnel to control. 41 
 (h) Who loiters, prowls, or wanders upon the private property of another, at any time, 42 
without visible or lawful business with the owner or occupant. As used in this subdivision, 43 
“loiter” means to delay or linger without a lawful purpose for being on the property and for the 44 
purpose of committing a crime as opportunity may be discovered. 45 
 (i) Who, while loitering, prowling, or wandering upon the private property of another, at 46 
any time, peeks in the door or window of any inhabited building or structure, without visible or 47 
lawful business with the owner or occupant. 48 
 (j) (1) Any person who looks through a hole or opening, into, or otherwise views, by 49 
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, 50 
camera, motion picture camera, camcorder, or mobile phone, the interior of a bedroom, bathroom, 51 
changing room, fitting room, dressing room, or tanning booth, or the interior of any other area in 52 
which the occupant has a reasonable expectation of privacy, with the intent to invade the privacy 53 
of a person or persons inside. This subdivision shall not apply to those areas of a private business 54 
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used to count currency or other negotiable instruments. 55 
 (2) Any person who uses a concealed camcorder, motion picture camera, or photographic 56 
camera of any type, to secretly videotape, film, photograph, or record by electronic means, 57 
another, identifiable person under or through the clothing being worn by that other person, for the 58 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 59 
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust, 60 
passions, or sexual desires of that person and invade the privacy of that other person, under 61 
circumstances in which the other person has a reasonable expectation of privacy. 62 
 (3) (A) Any person who uses a concealed camcorder, motion picture camera, or 63 
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic 64 
means, another, identifiable person who may be  in a state of full or partial undress, for the 65 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 66 
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing 67 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which that 68 
other person has a reasonable expectation of privacy, with the intent to invade the privacy of that 69 
other person. 70 
 (B) Neither of the following is a defense to the crime specified in this paragraph: 71 
 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or 72 
business partner or associate of the victim, or an agent of any of these. 73 
 (ii) The victim was not in a state of full or partial undress. 74 
 (4) (A) Any person who intentionally distributes the image of the intimate body part or 75 
parts of another identifiable person, or an image of the person depicted engaged in an act of 76 
sexual intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by 77 
the person depicted  or in which the person depicted participates, under circumstances in which 78 
the persons agree or understand that the image shall remain private, the person distributing the 79 
image knows or should know that distribution of the image will cause serious emotional distress, 80 
and the person depicted suffers that distress. 81 
 (B) A person intentionally distributes an image described in subparagraph (A) when he or 82 
she personally distributes the image, or arranges, specifically requests, or intentionally causes 83 
another person to distribute that image. 84 
 (C) As used in this paragraph, “intimate body part” means any portion of the genitals, the 85 
anus and in the case of a female, also includes any portion of the breasts below the top of the 86 
areola that is either uncovered or clearly visible through clothing. 87 
 (D) It shall not be a violation of this paragraph to distribute an image described in 88 
subparagraph (A) if any of the following applies: 89 
 (i) The distribution is made in the course of reporting an unlawful activity. 90 
 (ii) The distribution is made in compliance with a subpoena or other court order for use in 91 
a legal proceeding. 92 
 (iii) The distribution is made in the course of a lawful public proceeding. 93 
 (5) This subdivision shall not preclude punishment under any section of law providing for 94 
greater punishment. 95 
 (k) In any accusatory pleading charging a violation of subdivision (b), if the defendant has 96 
been once previously convicted of a violation of that subdivision, the previous conviction shall be 97 
charged in the accusatory pleading. If the previous conviction is found to be true by the jury, 98 
upon a jury trial, or by the court, upon a court trial, or is admitted by the defendant, the defendant 99 
shall be imprisoned in a county jail for a period of not less than 45 days and shall not be eligible 100 
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for release upon completion of sentence, on probation, on parole, on work furlough or work 101 
release, or on any other basis until he or she has served a period of not less than 45 days in a 102 
county jail. In all cases in which probation is granted, the court shall require as a condition 103 
thereof that the person be confined in a county jail for at least 45 days. In no event does the court 104 
have the power to absolve a person who violates this subdivision from the obligation of spending 105 
at least 45 days in confinement in a county jail. In any accusatory pleading charging a violation 106 
of subdivision (b), if the defendant has been previously convicted two or more times of a 107 
violation of that subdivision, each of these previous convictions shall be charged in the 108 
accusatory pleading. If two or more of these previous convictions are found to be true by the jury, 109 
upon a jury trial, or by the court, upon a court trial, or are admitted by the defendant, the 110 
defendant shall be imprisoned in a county jail for a period of not less than 90 days and shall not 111 
be eligible for release upon completion of sentence, on probation, on parole, on work furlough or 112 
work release, or on any other basis until he or she has served a period of not less than 90 days in 113 
a county jail. In all cases in which probation is granted, the court shall require as a condition 114 
thereof that the person be confined in a county jail for at least 90 days. In no event does the court 115 
have the power to absolve a person who violates this subdivision from the obligation of spending 116 
at least 90 days in confinement in a county jail. In addition to any punishment prescribed by this 117 
section, a court may suspend, for not more than 30 days, the privilege of the person to operate a 118 
motor vehicle pursuant to Section 13201.5 of the Vehicle Code for any violation of subdivision 119 
(b) that was committed within 1,000 feet of a private residence and with the use of a vehicle. In 120 
lieu of the suspension, the court may order a person’s privilege to operate a motor vehicle 121 
restricted, for not more than six months, to necessary travel to and from the person’s place of 122 
employment or education. If driving a motor vehicle is necessary to perform the duties of the 123 
person’s employment, the court may also allow the person to drive in that person’s scope of 124 
employment. 125 
 (k) (l) (1) A second or subsequent violation of subdivision (j) is punishable by 126 
imprisonment in a county jail not exceeding one year, or by a fine not exceeding two thousand 127 
dollars ($2,000), or by both that fine and imprisonment. 128 
 (2) If the victim of a violation of subdivision (j) was a minor at the time of the offense, 129 
the violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine 130 
not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment. 131 
 (l) (m) (1) If a crime is committed in violation of subdivision (b) and the person who was 132 
solicited was a minor at the time of the offense, and if the defendant knew or should have known 133 
that the person who was solicited was a minor at the time of the offense, the violation is 134 
punishable by imprisonment in a county jail for not less than two days and not more than one 135 
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and 136 
imprisonment. 137 
 (2) The court may, in unusual cases, when the interests of justice are best served, reduce 138 
or eliminate the mandatory two days of imprisonment in a county jail required by this 139 
subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court 140 
shall specify the reason on the record. 141 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Los Angeles County Bar Association 
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STATEMENT OF REASONS 
  
The Problem: Under existing criminal law, a person convicted of merely agreeing to an act of 
prostitution is treated far more harshly than a person convicted of an act of violence. For 
example, under the current law, an impoverished homeless woman who agreed to two acts of 
prostitution in 1990, then again in 2015, is subject to a mandatory minimum sentence of 90 days 
in jail.  By contrast, a person who assaults two people in 1990, then again in 2015, is not subject 
to any mandatory minimum sentence. Such mandatory minimum sentences for non-violent 
offenses are mean-spirited, ineffectual (by failing to address the root of the problem), expensive 
to the public, and deny judges the opportunity to take into account individual circumstances on 
individual cases. With the increasing realization on the part of the public and the legislature that 
prostitutes are generally victims of sexual exploitation or their personal circumstances, the 
mandatory minimums provision of this statute is a Victorian-era holdover long past due for 
revision. 
 
The Solution: The proposed resolution would remove mandatory minimum sentences from the 
prostitution statute, while still permitting bench officers to appropriately increase sentences if 
warranted in individual cases. The removal of such minimums will save money and reserve jail 
space for actually dangerous offenders.  Finally, it is worth noting that the removal of mandatory 
minimums does not prevent a court from imposing a higher sentence in an appropriate case 
(since the maximum possible sentence remains unchanged), it merely leaves that decision within 
the discretion of the bench officer most familiar with the individual defendant. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten  
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RESOLUTION 07-03-2016 
 

DIGEST 

Adds Evidence Code section 1162 and deletes section 782.1 to provide that condoms shall not be 
admissible as evidence of prostitution. 

Prostitution: Excluding Condoms as Evidence of Prostitution 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This proposal adds Evidence Code section 1162 and deletes section 782.1 to provide that 
condoms shall not be admissible as evidence of prostitution. This resolution should be approved 
in principle because it will encourage sex industry workers to use safer sex practices, thereby 
reducing the transmission of STDs. 

: 

 
In 2014, the Legislature enacted Evidence Code section 782.1 to permit a prosecutor in a 
prostitution case to use the defendant’s possession of condoms as evidence of prostitution. The 
result of that legislation is the concern that sex industry workers will be discouraged from using 
condoms if the condoms are used as evidence of prostitution. The result is an increase in unsafe 
sex, particularly among populations with a higher exposure to HIV and other STDs, such as drug 
users and prostitutes. This resolution eliminates the disincentive to use condoms and promotes 
the safety of sex industry workers. 
 
This resolution would have the effect of deleting Evidence Code section 782.1, which enacted 
the current procedures permitting prosecution to introduce evidence of the defendant’s 
possession of condoms in a prostitution prosecution. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Evidence Code section 1162 and delete section 782.1 to read as follows: 
 
§1162 1 
 In any prosecution under §§647 or 653.22 of the Penal Code, the possession of one or 2 
more condoms shall be inadmissible as evidence in support of the commission of the crime. 3 
 4 
§782.1 5 
 In any prosecution under Sections 647 and 653.22 of the Penal Code, if the possession of 6 
one or more condoms is to be introduced as evidence in support of the commission of the crime, 7 
the following procedure shall be followed: 8 
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 (a) A written motion shall be made by the prosecutor to the court and to the defendant 9 
stating that the prosecution has an offer of proof of the relevancy of the possession by the 10 
defendant of one or more condoms. 11 
 (b) The written motion shall be accompanied by an affidavit in which the offer of proof 12 
shall be stated. The affidavit shall be filed under seal and only unsealed by the court to determine 13 
if the offer of proof is sufficient to order a hearing pursuant to subdivision (c). After that 14 
determination, the affidavit shall be resealed by the court. 15 
 (c) If the court finds that the offer of proof is sufficient, the court shall order a hearing out 16 
of the presence of the jury, if any, and at the hearing allow questioning regarding the offer of 17 
proof made by the prosecution. 18 
 (d) At the conclusion of the hearing, if the court finds that evidence proposed to be 19 
offered by the prosecutor regarding the possession of condoms is relevant pursuant to Section 20 
210, and is not inadmissible pursuant to Section 352, the court may make an order stating what 21 
evidence may be introduced by the prosecutor. The prosecutor may then offer evidence pursuant 22 
to the order of the court. 23 
 (e) An affidavit resealed by the court pursuant to subdivision (b) shall remain sealed, 24 
unless the defendant raises an issue on appeal or collateral review relating to the offer of proof 25 
contained in the sealed document. If the defendant raises that issue on appeal, the court shall 26 
allow the Attorney General and appellate counsel for the defendant access to the sealed affidavit. 27 
If the issue is raised on collateral review, the court shall allow the district attorney and 28 
defendant’s counsel access to the sealed affidavit. The use of the information contained in the 29 
affidavit shall be limited solely to the pending proceeding. 30 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Currently, with some restrictions, the prosecution can enter condoms into evidence 
in support of the commission of prostitution. Such a power provides a huge disincentive for 
johns and prostitutes to use condoms, which creates a great public health issue both in pregnancy 
risk and STD transmission.  
 
The Solution: This resolution prohibits the prosecution from using condoms as evidence of 
prostitution. Other exclusions of publicly good actions exist because we want those actions to be 
encouraged. Possession of insurance cannot be used to prove negligence because we want people 
to have insurance. The same is true for subsequent remedial measures. Likewise, possession and 
use of condoms should not be evidence of prostitution because prostitutes and johns should be 
using condoms.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 336 (2014). 



 

07-03-2016 Page 3 of 3 
 

 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 07-04-2016 
 
DIGEST 

Amends Penal Code sections 261.9, 266, 266h, 266i, 267, 315, 647, 653.20, 653.22, and 
11165.11 and repeals Penal Code section 1108 to ensure commercially sexually exploited 
children are treated as victims. 

Child Prostitution: Commercial Exploitation 

 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolutions 01-06-2010, 03-02-2011, and 09-09-2013, which were approved in 
principle. 

: 

 
Reasons
This resolution amends Penal Code sections 261.9, 266, 266h, 266i, 267, 315, 647, 653.20, 
653.22, and 11165.11 and repeals Penal Code section 1108 to ensure commercially sexually 
exploited children are treated as victims. This resolution should be disapproved because the 
proposed changes are not germane to each other and the possible unintended consequences 
outweigh the positive changes created from the proposed language. 

: 

 
The goal of the proposed language is to ensure that minors who are sexually exploited are fully 
protected under the law because under current criminal law and practice, minors are still 
exploited and improperly treated as suspects.  Furthermore, they are often treated as the criminal 
and not as a victim.  This resolution does not solve this problem. 
 
First, Penal Code section 1108 does not address commercially sexually exploited children.  Penal 
Code section 1108 addresses the weight of evidence and credibility of the witness(es).  In 
particular, in a trial for procuring or attempting to procure an abortion, or aiding or assisting 
therein, a defendant cannot be convicted without evidence corroborating the victim’s testimony.  
The same code section applies the same standard and burden of proof on “unmarried female of 
previous chaste character, under the age of eighteen years, for the purpose of prostitution.”  
Repealing Penal Code section 1108 should be a separate amendment as it is more expansive than 
the other previously proposed language. 
 
Second, striking the last section of Penal Code section 315 is too expansive and does not address 
the proposed issue to be solved in this proposed resolution because the second half of Penal Code 
section 315 goes towards evidence and character, not the crime of child prostitution. 
 
As such, the proposed changes to the various Penal Code sections are too expansive as written 
and not all of the proposed changes solve the problem of treating sexually exploited children as 
victims rather than criminal defendants. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal Penal Code section 1108 and amend Penal Code sections 261.9, 266, 266h, 
266i, 267, 315, 647, 653.20, 653.22, and 11165.1 to read as follows: 
 
§261.9 
 (a) Any person convicted of seeking to commercially sexually exploit a minor to procure 1 
or procuring the sexual services of a prostitute in violation of subdivision (b) of Section 647, if 2 
prostitute is under 18 years of age, shall be ordered by the court, in addition to any other penalty 3 
or fine imposed, to pay an additional fine in an amount not to exceed twenty-five thousand 4 
dollars ($25,000).   5 
 (b) Every fine imposed and collected pursuant to this section shall, upon appropriation by 6 
the Legislature, be available to fund programs and services for commercially sexually exploited 7 
minors in the counties where the underlying offenses are committed. 8 
 9 
§266 10 
 Every person who inveigles or entices any unmarried female minor, of previous chaste 11 
character, under the age of 18 years, into any house of ill fame, or of assignation, or elsewhere, 12 
for the purpose of prostitution commercial sexual exploitation, or to have illicit carnal connection 13 
with any man; and every person who aids or assists in such inveiglement or enticement; and 14 
every person who, by any false pretenses, false representation, or other fraudulent means, 15 
procures any female person to have illicit carnal connection with any man another person, is 16 
punishable by imprisonment in the state prison, or by imprisonment in a county jail not 17 
exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), or by both such 18 
fine and imprisonment. 19 
 20 
§266h  21 
 (a) Except as provided in subdivision (b), any person who, knowing another person is a 22 
prostitute, lives or derives support or maintenance in whole or in part from the earnings or 23 
proceeds of the person's prostitution, or from money loaned or advanced to or charged against 24 
that person by any keeper or manager or inmate of a house or other place where prostitution is 25 
practiced or allowed, or who solicits or receives compensation for soliciting for the person, is 26 
guilty of pimping, a felony, and shall be punishable by imprisonment in the state prison for three, 27 
four, or six years. 28 
 (b) Any person who, knowingly exploits a minor another person is a prostitute, lives 29 
or derives support or maintenance in whole or in part from the earnings or proceeds of the 30 
commercial sexual exploitation of a minor person's prostitution, or from money loaned or 31 
advanced to or charged against that person minor by any keeper or manager or inmate of a house 32 
or other place where commercial sexual exploitation prostitution is practiced or allowed, or who 33 
solicits or receives compensation for soliciting the minor for the person, when the commercial 34 
sexual exploitation prostitute is of a minor, is guilty of pimping a minor, a felony, and shall be 35 
punishable as follows:  36 
    (1) If the victim of commercial sexual exploitation prostitute is a minor 16 years of age or 37 
older, the offense is punishable by imprisonment in the state prison for three, four, or six years. 38 
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    (2) If the victim of commercial sexual exploitation prostitute is under 16 years of age, the 39 
offense is punishable by imprisonment in the state prison for three, six, or eight years. 40 
 41 
§266i 42 
 (a) Except as provided in subdivision (b), any person who does any of the following is 43 
guilty of pandering, a felony, and shall be punishable by imprisonment in the state prison for 44 
three, four, or six years: 45 
 (1) Procures another person for the purpose of prostitution or commercial sexual 46 
exploitation. 47 
 (2) By promises, threats, violence, or by any device or scheme, causes, induces, 48 
persuades, or encourages another person to become a prostitute or to be commercially sexually 49 
exploited. 50 
 (3) Procures for another person a place as an inmate in a house of prostitution or 51 
commercial sexual exploitation or as an inmate of any place in which prostitution or commercial 52 
sexual exploitation is encouraged or allowed within this state. 53 
 (4) By promises, threats, violence, or by any device or scheme, causes, induces, 54 
persuades, or encourages an inmate of a house of prostitution or commercial sexual exploitation, 55 
or any other place in which prostitution or commercial sexual exploitation is encouraged or 56 
allowed, to remain therein as an inmate. 57 
 (5) By fraud or artifice, or by duress of person or goods, or by abuse of any position of 58 
confidence or authority, procures another person for the purpose of prostitution or commercial 59 
sexual exploitation, or to enter any place in which prostitution or commercial sexual exploitation 60 
is encouraged or allowed within this state, or to come into this state or leave this state for the 61 
purpose of prostitution or commercial sexual exploitation. 62 
 (6) Receives or gives, or agrees to receive or give, any money or thing of value for 63 
procuring, or attempting to procure, another person for the purpose of prostitution or commercial 64 
sexual exploitation, or to come into this state or leave this state for the purpose of prostitution or 65 
commercial sexual exploitation. 66 
 (b) Any person who does any of the acts described in subdivision (a) with another person 67 
who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 68 
 (1) If the other person is a minor 16 years of age or older, the offense is punishable by 69 
imprisonment in the state prison for three, four, or six years. 70 
 (2) If the other person is under 16 years of age, the offense is punishable by 71 
imprisonment in the state prison for three, six, or eight years. 72 
 73 
§267 74 
 Every person who takes away any other person under the age of 18 years from the father, 75 
mother, guardian, or other person having the legal charge of the other person, without their 76 
consent, for the purpose of commercial sexual exploitation prostitution, is punishable by 77 
imprisonment in the state prison, and a fine not exceeding two thousand dollars ($2,000). 78 
 79 
§315   80 
 Every person who keeps a house of ill-fame in this state, resorted to for the purposes of 81 
prostitution or lewdness, or an adult who willfully resides in such house, is guilty of a 82 
misdemeanor; and in all prosecutions for keeping or resorting to such a house common repute 83 
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may be received as competent evidence of the character of the house, the purpose for which it is 84 
kept or used, and the character of the women inhabiting or resorting to it. 85 
 86 
§647 87 
 Except as provided in subdivision (l), every person who commits any of the following 88 
acts is guilty of disorderly conduct, a misdemeanor: 89 
 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in any 90 
public place or in any place open to the public or exposed to public view. 91 
 (b) An adult Wwho solicits or who agrees to engage in or who engages in any act of 92 
prostitution. An adult person agrees to engage in an act of prostitution when, with specific intent 93 
to so engage, he or she manifests an acceptance of an offer or solicitation to so engage, 94 
regardless of whether the offer or solicitation was made by a person who also possessed the 95 
specific intent to engage in prostitution. No agreement to engage in an act of prostitution shall 96 
constitute a violation of this subdivision unless some act, in addition to the agreement, is done 97 
within this state in furtherance of the commission of an act of prostitution by the person agreeing 98 
to engage in that act. As used in this subdivision, “prostitution” includes any lewd act between 99 
adults persons for money or other consideration. 100 
 (c) Who accosts other persons in any public place or in any place open to the public for 101 
the purpose of begging or soliciting alms. 102 
 (d) Who loiters in or about any toilet open to the public for the purpose of engaging in or 103 
soliciting any lewd or lascivious or any unlawful act. 104 
 (e) Who lodges in any building, structure, vehicle, or place, whether public or private, 105 
without the permission of the owner or person entitled to the possession or in control of it. 106 
 (f) Who is found in any public place under the influence of intoxicating liquor, any drug, 107 
controlled substance, toluene, or any combination of any intoxicating liquor, drug, controlled 108 
substance, or toluene, in a condition that he or she is unable to exercise care for his or her own 109 
safety or the safety of others, or by reason of his or her being under the influence of intoxicating 110 
liquor, any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 111 
drug, or toluene, interferes with or obstructs or prevents the free use of any street, sidewalk, or 112 
other public way. 113 
 (g) When a person has violated subdivision (f), a peace officer, if he or she is reasonably 114 
able to do so, shall place the person, or cause him or her to be placed, in civil protective custody. 115 
The person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and 116 
Institutions Code, for the 72-hour treatment and evaluation of inebriates. A peace officer may 117 
place a person in civil protective custody with that kind and degree of force which would be 118 
lawful were he or she effecting an arrest for a misdemeanor without a warrant. A person who has 119 
been placed in civil protective custody shall not thereafter be subject to any criminal prosecution 120 
or juvenile court proceeding based on the facts giving rise to this placement. This subdivision 121 
shall not apply to the following persons: 122 
 (1) Any person who is under the influence of any drug, or under the combined influence 123 
of intoxicating liquor and any drug. 124 
 (2) Any person who a peace officer has probable cause to believe has committed any 125 
felony, or who has committed any misdemeanor in addition to subdivision (f). 126 
 (3) Any person who a peace officer in good faith believes will attempt escape or will be 127 
unreasonably difficult for medical personnel to control. 128 
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 (h) Who loiters, prowls, or wanders upon the private property of another, at any time, 129 
without visible or lawful business with the owner or occupant. As used in this subdivision, 130 
“loiter” means to delay or linger without a lawful purpose for being on the property and for the 131 
purpose of committing a crime as opportunity may be discovered. 132 
 (i) Who, while loitering, prowling, or wandering upon the private property of another, at 133 
any time, peeks in the door or window of any inhabited building or structure, without visible or 134 
lawful business with the owner or occupant. 135 
 (j) (1) Any person who looks through a hole or opening, into, or otherwise views, by 136 
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, 137 
camera, motion picture camera, camcorder, or mobile phone, the interior of a bedroom, 138 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of any 139 
other area in which the occupant has a reasonable expectation of privacy, with the intent to 140 
invade the privacy of a person or persons inside. This subdivision shall not apply to those areas 141 
of a private business used to count currency or other negotiable instruments. 142 
 (2) Any person who uses a concealed camcorder, motion picture camera, or photographic 143 
camera of any type, to secretly videotape, film, photograph, or record by electronic means, 144 
another, identifiable person under or through the clothing being worn by that other person, for 145 
the purpose of viewing the body of, or the undergarments worn by, that other person, without the 146 
consent or knowledge of that other person, with the intent to arouse, appeal to, or gratify the lust, 147 
passions, or sexual desires of that person and invade the privacy of that other person, under 148 
circumstances in which the other person has a reasonable expectation of privacy. 149 
 (3) (A) Any person who uses a concealed camcorder, motion picture camera, or 150 
photographic camera of any type, to secretly videotape, film, photograph, or record by electronic 151 
means, another, identifiable person who may be in a state of full or partial undress, for the 152 
purpose of viewing the body of, or the undergarments worn by, that other person, without the 153 
consent or knowledge of that other person, in the interior of a bedroom, bathroom, changing 154 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which 155 
that other person has a reasonable expectation of privacy, with the intent to invade the privacy of 156 
that other person. 157 
 (B) Neither of the following is a defense to the crime specified in this paragraph: 158 
 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, or 159 
business partner or associate of the victim, or an agent of any of these. 160 
 (ii) The victim was not in a state of full or partial undress. 161 
 (4) (A) Any person who intentionally distributes the image of the intimate body part or 162 
parts of another identifiable person, or an image of the person depicted engaged in an act of 163 
sexual intercourse, sodomy, oral copulation, sexual penetration, or an image of masturbation by 164 
the person depicted or in which the person depicted participates, under circumstances in which 165 
the persons agree or understand that the image shall remain private, the person distributing the 166 
image knows or should know that distribution of the image will cause serious emotional distress, 167 
and the person depicted suffers that distress. 168 
 (B) A person intentionally distributes an image described in subparagraph (A) when he or 169 
she personally distributes the image, or arranges, specifically requests, or intentionally causes 170 
another person to distribute that image. 171 
 (C) As used in this paragraph, “intimate body part” means any portion of the genitals, the 172 
anus and in the case of a female, also includes any portion of the breasts below the top of the 173 
areola, that is either uncovered or clearly visible through clothing. 174 



07-04-2016 Page 6 of 10 
 

 (D) It shall not be a violation of this paragraph to distribute an image described in 175 
subparagraph (A) if any of the following applies: 176 
 (i) The distribution is made in the course of reporting an unlawful activity. 177 
 (ii) The distribution is made in compliance with a subpoena or other court order for use in 178 
a legal proceeding. 179 
 (iii) The distribution is made in the course of a lawful public proceeding. 180 
 (5) This subdivision shall not preclude punishment under any section of law providing for 181 
greater punishment. 182 
 (k) In any accusatory pleading charging a violation of subdivision (b), if the defendant 183 
has been once previously convicted of a violation of that subdivision, the previous conviction 184 
shall be charged in the accusatory pleading. If the previous conviction is found to be true by the 185 
jury, upon a jury trial, or by the court, upon a court trial, or is admitted by the defendant, the 186 
defendant shall be imprisoned in a county jail for a period of not less than 45 days and shall not 187 
be eligible for release upon completion of sentence, on probation, on parole, on work furlough or 188 
work release, or on any other basis until he or she has served a period of not less than 45 days in 189 
a county jail. In all cases in which probation is granted, the court shall require as a condition 190 
thereof that the person be confined in a county jail for at least 45 days. In no event does the court 191 
have the power to absolve a person who violates this subdivision from the obligation of spending 192 
at least 45 days in confinement in a county jail. 193 
 In any accusatory pleading charging a violation of subdivision (b), if the defendant has 194 
been previously convicted two or more times of a violation of that subdivision, each of these 195 
previous convictions shall be charged in the accusatory pleading. If two or more of these 196 
previous convictions are found to be true by the jury, upon a jury trial, or by the court, upon a 197 
court trial, or are admitted by the defendant, the defendant shall be imprisoned in a county jail 198 
for a period of not less than 90 days and shall not be eligible for release upon completion of 199 
sentence, on probation, on parole, on work furlough or work release, or on any other basis until 200 
he or she has served a period of not less than 90 days in a county jail. In all cases in which 201 
probation is granted, the court shall require as a condition thereof that the person be confined in a 202 
county jail for at least 90 days. In no event does the court have the power to absolve a person 203 
who violates this subdivision from the obligation of spending at least 90 days in confinement in a 204 
county jail. 205 
 In addition to any punishment prescribed by this section, a court may suspend, for not 206 
more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section 207 
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within 208 
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the court 209 
may order a person’s privilege to operate a motor vehicle restricted, for not more than six 210 
months, to necessary travel to and from the person’s place of employment or education. If 211 
driving a motor vehicle is necessary to perform the duties of the person’s employment, the court 212 
may also allow the person to drive in that person’s scope of employment. 213 
 (l) (1) A second or subsequent violation of subdivision (j) is punishable by imprisonment 214 
in a county jail not exceeding one year, or by a fine not exceeding two thousand dollars ($2,000), 215 
or by both that fine and imprisonment. 216 
 (2) If the victim of a violation of subdivision (j) was a minor at the time of the offense, 217 
the violation is punishable by imprisonment in a county jail not exceeding one year, or by a fine 218 
not exceeding two thousand dollars ($2,000), or by both that fine and imprisonment. 219 
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 (m) (1) If a crime is committed in violation of subdivision (b) and the person who was 220 
solicited was a minor at the time of the offense, and if the defendant knew or should have known 221 
that the person who was solicited was a minor at the time of the offense, the violation is 222 
punishable by imprisonment in a county jail for not less than two days and not more than one 223 
year, or by a fine not exceeding ten thousand dollars ($10,000), or by both that fine and 224 
imprisonment. 225 
 (2) The court may, in unusual cases, when the interests of justice are best served, reduce 226 
or eliminate the mandatory two days of imprisonment in a county jail required by this 227 
subdivision. If the court reduces or eliminates the mandatory two days’ imprisonment, the court 228 
shall specify the reason on the record. 229 
 230 
§653.20 231 
 For purposes of this chapter, the following definitions apply: 232 
 (a) “Commit prostitution” means to engage in sexual conduct for money or other 233 
consideration, but does not include sexual conduct engaged in as a part of any stage 234 
performance, play, or other entertainment open to the public.  A minor is not capable of 235 
committing prostitution because such a minor is a victim of commercial sexual exploitation.  236 
 (b) “Public place” means an area open to the public, or an alley, plaza, park, driveway, or 237 
parking lot, or an automobile, whether moving or not, or a building open to the general public, 238 
including one which serves food or drink, or provides entertainment, or the doorways and 239 
entrances to a building or dwelling, or the grounds enclosing a building or dwelling. 240 
 (c) “Loiter” means to delay or linger without a lawful purpose for being on the property 241 
and for the purpose of committing a crime as opportunity may be discovered. 242 
 243 
§653.22   244 
 (a) It is unlawful for any person an adult to loiter in any public place with the intent to 245 
commit prostitution. This intent is evidenced by acting in a manner and under circumstances 246 
which openly demonstrate the purpose of inducing, enticing, or soliciting prostitution, or 247 
procuring another to commit prostitution. 248 
 (b) Among the circumstances that may be considered in determining whether an adult 249 
person loiters with the intent to commit prostitution are that the adult person: 250 
 (1) Repeatedly beckons to, stops, engages in conversations with, or attempts to stop or 251 
engage in conversations with passersby, indicative of soliciting for prostitution. 252 
 (2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, waving 253 
arms, or making any other bodily gestures, or engages or attempts to engage the drivers or 254 
passengers of the motor vehicles in conversation, indicative of soliciting for prostitution. 255 
 (3) Has been convicted of violating this section, subdivision (a) or (b) of Section 647, or 256 
any other offense relating to or involving prostitution, within five years of the arrest under this 257 
section. 258 
 (4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or attempts to 259 
contact or stop pedestrians or other motorists, indicative of soliciting for prostitution. 260 
 (5) Has engaged, within six months prior to the arrest under this section, in any behavior 261 
described in this subdivision, with the exception of paragraph (3), or in any other behavior 262 
indicative of prostitution activity. 263 
 (c) The list of circumstances set forth in subdivision (b) is not exclusive. The 264 
circumstances set forth in subdivision (b) should be considered particularly salient if they occur 265 
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in an area that is known for prostitution activity. Any other relevant circumstances may be 266 
considered in determining whether a person has the requisite intent. Moreover, no one 267 
circumstance or combination of circumstances is in itself determinative of intent. Intent must be 268 
determined based on an evaluation of the particular circumstances of each case. 269 
 270 
§1108  271 
 Upon a trial for procuring or attempting to procure an abortion, or aiding or assisting 272 
therein, or for inveigling, enticing, or taking away an unmarried female of previous chaste 273 
character, under the age of eighteen years, for the purpose of prostitution, or aiding or assisting 274 
therein, the defendant cannot be convicted upon the testimony of the woman upon or with whom 275 
the offense was committed, unless she is corroborated by other evidence. 276 
 277 
§11165.1 278 
 As used in this article, "sexual abuse" means sexual assault or sexual exploitation as 279 
defined by the following: 280 
 (a) "Sexual assault" means conduct in violation of one or more of the following sections: 281 
Section 261 (rape), subdivision (d) of Section 261.5 (statutory rape), Section 264.1 (rape in 282 
concert), Section 285 (incest), Section 286 (sodomy), subdivision (a) or (b), or paragraph (1) of 283 
subdivision (c) of Section 288 (lewd or lascivious acts upon a child), Section 288a (oral 284 
copulation), Section 289 (sexual penetration), or Section 647.6 (child molestation). 285 
 (b) Conduct described as "sexual assault" includes, but is not limited to, all of the 286 
following: 287 
    (1) Penetration, however slight, of the vagina or anal opening of one person by the penis 288 
of another person, whether or not there is the emission of semen. 289 
    (2) Sexual contact between the genitals or anal opening of one person and the mouth or 290 
tongue of another person. 291 
    (3) Intrusion by one person into the genitals or anal opening of another person, including 292 
the use of an object for this purpose, except that, it does not include acts performed for a valid 293 
medical purpose. 294 
 (4) The intentional touching of the genitals or intimate parts, including the breasts, genital 295 
area, groin, inner thighs, and buttocks, or the clothing covering them, of a child, or of the 296 
perpetrator by a child, for purposes of sexual arousal or gratification, except that it does not 297 
include acts which may reasonably be construed to be normal caretaker responsibilities; 298 
interactions with, or demonstrations of affection for, the child; or acts performed for a valid 299 
medical purpose. 300 
 (5) The intentional masturbation of the perpetrator's genitals in the presence of a child. 301 
 (c) "Sexual exploitation" refers to any of the following: 302 
 (1) Conduct involving matter depicting a minor engaged in obscene acts in violation of 303 
Section 311.2 (preparing, selling, or distributing obscene matter) or subdivision (a) of Section 304 
311.4 (employment of minor to perform obscene acts). 305 
 (2) A person who knowingly promotes, aids, or assists, employs, uses, persuades, 306 
induces, or coerces a child, or a person responsible for a child's welfare, who knowingly permits 307 
or encourages a child to engage in, or assist others to engage in provision of food, shelter, or 308 
payment to a child in exchange for the performance of any sexual act, prostitution or a live 309 
performance involving obscene sexual conduct, or to either pose or model alone or with others 310 
for purposes of preparing a film, photograph, negative, slide, drawing, painting, or other pictorial 311 
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depiction, involving obscene sexual conduct. For the purpose of this section, "person responsible 312 
for a child's welfare" means a parent, guardian, foster parent, or a licensed administrator or 313 
employee of a public or private residential home, residential school, or other residential 314 
institution. 315 
 (3) A person who depicts a child in, or who knowingly develops, duplicates, prints, 316 
downloads, streams, accesses through any electronic or digital media, or exchanges, a film, 317 
photograph, videotape, video recording, negative, or slide in which a child is engaged in an act of 318 
obscene sexual conduct, except for those activities by law enforcement and prosecution agencies 319 
and other persons described in subdivisions (c) and (e) of Section 311.3. 320 
 (d) "Commercial sexual exploitation" refers to either of the following: 321 
 (1) The sexual trafficking of a child, as described in subdivision (c) of Section 236.1. 322 
 (2) The provision of food, shelter, or payment to a child in exchange for the performance 323 
of any sexual act described in this section or subdivision (c) of Section 236.1. 324 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Queen’s Bench Bar Association  
 
STATEMENT OF REASONS   
 
The Problem:  Existing state law provides, in theory, protections for “commercially sexually 
exploited children” as victims of child abuse. (See Welf. & Inst., § 300).  In 2012, Californians 
overwhelming passed the CASE Act, establishing that CESC are to be treated as victims of 
human trafficking.  CESC should be taken into protective custody, not be recorded as having 
been arrested, and placed in a non-lockdown facility separate from any juvenile delinquency 
population. (Welf & Inst., § 206.)  
 
In reality, according to the Attorney General’s Juvenile Justice in California report for 2014, 
children as young as 12 are still being arrested and charged with prostitution and related 
offenses.  The CA Child Welfare Council, an advisory body to the CA legislature, explains that 
“some advocates and agencies believe that the CASE Act decriminalizes child prostitution, but 
others do not.”  The Council recommends that the state “determine steps to take to decriminalize 
CSEC based on their status as crime victims.” 
 
This resolution takes that step; it will resolve an unconscionable conflict in state law whereby 
children are not capable of consenting to sex and are considered victims of commercial sexual 
exploitation but are still being treated as perpetrators of the crime of prostitution.  
 
The Solution: This resolution would solve the problem by establishing, through black letter law, 
that “a minor is not capable of committing prostitution.”  In addition, it removes all reference to 
children as prostitutes or engaging in prostitution and replaces these references with the 
appropriate language of commercial sexual exploitation of a minor/child.  Existing law already 
provides mechanisms by which CESC victims are to be treated as victims of child abuse through 
the juvenile dependency system (not the juvenile delinquency and probation system) and this 
resolution leaves those laws intact and does not seek to amend those sections.   
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The resolution also removes gender-biased references to “women” since the Penal Code should 
apply equally to any gender. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule.  

 
CURRENT OR PRIOR RELATED LEGISLATION 
SB420 Huff and SB823 Block 
 
AUTHOR AND/OR PERMANENT CONTACT:  April Rose Sommer, Queen’s Bench Bar 
Association Board Member, 1212 Broadway, Suite 800, Oakland, CA, phone (510) 844 -7115, 
cell (510) 913-3247, fax (510) 844 – 7150, asommer@biologicaldiversity.org 
 
RESPONSIBLE FLOOR DELEGATE:  April Rose Sommer 
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RESOLUTION 07-05-2016 
 
DIGEST 

Amends Penal Code section 261.5 to provide that only sexual intercourse between an adult and a 
minor shall be considered statutory rape, and then only if the individuals are outside of a certain 
age range. 

Statutory Rape: Ages of Individuals 

 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reason
This resolution amends Penal Code section 261.5 to provide that only sexual intercourse between 
an adult and a minor shall be considered statutory rape, and then only if the individuals are 
outside a certain age range.  This resolution should be disapproved because the proposed changes 
do not adequately protect the parties in question nor do the proposed changes solve the problem. 

: 

 
The original incarnation of Penal Code section 261.5 was designed to protect young unmarried 
women from sexual intercourse with a male.  The language was later changed to reflect a gender 
neutral approach, to establish which specific age groups were protected, and to recognize that 
both boys and girls could be the victims of statutory rape.  
 
The proposed language would establish a confusing series of age ranges and make sexual activity 
between minors in certain age ranges acceptable while making the same activity a strict liability 
offense if it involves minors outside of a certain age range.  The resolution does not allow for 
consideration of the dynamics between the two minors such as where a younger, more intelligent 
or mature minor initiates sexual contact with a less experienced older minor.  This resolution also 
does not address one of the most important underlying public policy bases for the existing 
legislation - preventing teenage pregnancy. 
 
Moreover, the resolution makes significant changes in punishment that do not appear to be 
warranted, lowering the punishment on egregious crimes by minors, while drastically increasing 
the punishments for young adults.  For example, a 17-year-old who has sex with a 10-year-old 
could be charged with a felony under current law, but could only be charged with a misdemeanor 
under the resolution.  Conversely, a 19-year-old who has sex with a 16-year old has committed a 
misdemeanor under current law, but could be charged with a felony with a sentence of two, three, 
or four years under the resolution.  Worse, the day before the 19-year-old's birthday, sex with the 
16-year-old would not have been a crime at all under the resolution.  Current law would treat 
both as misdemeanors, avoiding such significant disjunctions based on a difference of one year 
of age. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 261.5 to read as follows: 
 
§261.5 
 (a) Unlawful sexual intercourse is an act of sexual intercourse accomplished by an adult 1 
with a person who is not the spouse of the perpetrator, if the person is a minor, or by an older 2 
minor with a younger minor. For the purposes of this section, a “minor” is a person under the age 3 
of 18 years and an “adult” is a person who is at least 18 years of age. 4 
 (b) If the minor is sixteen (16) years of age, Aany person person who is eighteen (18) 5 
years of age or younger and engages in an act of unlawful sexual intercourse with the a minor 6 
who is not more than three years older or three years younger than the perpetrator, is not guilty 7 
under this subsection. of a misdemeanor. If the minor is seventeen (17) years of age, any adult 8 
who is eighteen (18) or nineteen (19) years of age is not guilty under this section.  9 
 (c) If the minor is fifteen (15) years of age, a minor who is seventeen (17) years of age or 10 
younger and engages in unlawful sexual intercourse with the minor is not guilty under this 11 
subsection. If the minor is fourteen (14) years of age, a minor who is sixteen (16) years of age or 12 
younger is not guilty under this subsection. If the minor is thirteen (13) years of age, a minor 13 
who is fourteen (14) years of age or younger is not guilty under this subsection. For any unlawful 14 
sexual intercourse outside the age ranges of this section, the older minor shall be guilty of a 15 
misdemeanor. 16 
 (c) Any person who engages in an act of unlawful sexual intercourse with a minor who is 17 
more than three years younger than the perpetrator is guilty of either a misdemeanor or a felony, 18 
and shall be punished by imprisonment in a county jail not exceeding one year, or by 19 
imprisonment pursuant to subdivision (h) of Section 1170. 20 
 (d) Any person eighteen (18) 21 years of age or older who engages in an act of unlawful 21 
sexual intercourse with a minor who is under 16 years of age, any person nineteen (19) years of 22 
age who engages in an act of unlawful sexual intercourse with a minor under seventeen (17) 23 
years of age, or any person twenty (20) years of age or older who engages in an act of unlawful 24 
sexual intercourse with a minor is guilty of either a misdemeanor or a felony, and shall be 25 
punished by imprisonment in a county jail not exceeding one year, or by imprisonment pursuant 26 
to subdivision (h) of Section 1170 for two, three, or four years. 27 
 (e) (1) Notwithstanding any other provision of this section, an adult who engages in an 28 
act of sexual intercourse with a minor in violation of this section may be liable for civil penalties 29 
in the following amounts: 30 
 (A) An adult who engages in an act of unlawful sexual intercourse with a minor less than 31 
two years younger than the adult is liable for a civil penalty not to exceed two thousand dollars 32 
($2,000). 33 
 (B) An adult who engages in an act of unlawful sexual intercourse with a minor at least 34 
two years younger than the adult is liable for a civil penalty not to exceed five thousand dollars 35 
($5,000). 36 
 (C) An adult who engages in an act of unlawful sexual intercourse with a minor at least 37 
three years younger than the adult is liable for a civil penalty not to exceed ten thousand dollars 38 
($10,000). 39 
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 (D) (A) An adult person eighteen (18) years of age over the age of 21 years who engages 40 
in an act of unlawful sexual intercourse with a minor under 16 years of age, or any person 41 
nineteen (19) years of age who engages in an act of unlawful sexual intercourse with a minor 42 
under seventeen (17) years of age, or any person twenty (20) years of age or older who engages 43 
in an act of unlawful sexual intercourse with a minor is liable for a civil penalty not to exceed 44 
one-hundred twenty-five thousand dollars ($100,00025,000). 45 
 (2) The district attorney may bring actions to recover civil penalties pursuant to this 46 
subdivision. From the amounts collected for each case, an amount equal to the costs of pursuing 47 
the action shall be deposited with the treasurer of the county in which the judgment was entered, 48 
and the remainder shall be deposited in the Underage Pregnancy Prevention Fund, which is 49 
hereby created in the State Treasury. Amounts deposited in the Underage Pregnancy Prevention 50 
Fund may be used only for the purpose of preventing underage pregnancy upon appropriation by 51 
the Legislature. 52 
 (3) In addition to any punishment imposed under this section, the judge may assess a fine 53 
not to exceed seventy dollars ($70) against any person who violates this section with the 54 
proceeds of this fine to be used in accordance with Section 1463.23. The court shall, however, 55 
take into consideration the defendant’s ability to pay, and no defendant shall be denied probation 56 
because of his or her inability to pay the fine permitted under this subdivision. 57 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California’s statutory rape laws are overinclusive and underinclusive. If two 
minors engage in sexual intercourse, they are both guilty of statutory rape. An 18-year-old with a 
16-year old or 17-year old, or a 19-year-old with a 17-year-old, is guilty of a misdemeanor. 
Additionally, if an older minor engages in sexual intercourse with a younger minor, the younger 
minor is guilty too, though to a smaller degree. Although their choices are bad, they should not 
be subject to arrest and prosecution. For any intent of statutory rape laws, including those people 
is overinclusive. 
 
 On the other hand, the law is underinclusive in some areas. If an 18-year-old is with a 15-
year old, a 19-year-old with a 16-year-old, or a 20-year-old is with a 17-year old, they are only 
guilty of a misdemeanor. If the adult and minor are over two years apart, they should be eligible 
for felony status. Furthermore, the civil penalties are too low. If the minor is at least three years 
younger, the highest civil penalty is $10,000. An exception is if the adult is at least 21 and the 
minor is under 16, in which case the maximum civil penalty is $25,000, which is also too low.  
  
The Solution: This resolution removes the following from the scope of statutory rape laws: (1) 
two minors engaged in sexual intercourse if they are within two years of each other (or in the 
case of 13-year-olds, one year), and (2) 18- and 19-year-olds who engage in sexual intercourse 
with someone who is within two years younger. In the case of minors greater than 2 years from 
each other, only the older minor is punished. It also strengthens statutory rape punishments 
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against any adult engaged in sexual intercourse with a minor at least three years younger, 
enabling civil penalties up to $100,000 instead of $25,000 or $10,000. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 07-06-2016 
 
DIGEST 
Human Trafficking: Public Posting Requirements 
Amends Civil Code section 52.6 to require posting of model human trafficking notices by hotels, 
motels, inns, bed and breakfasts, lodging houses, and similar transient lodging establishments.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 52.6 to require posting of model human trafficking 
notices by hotels, motels, inns, bed and breakfasts, lodging houses, and similar transient lodging 
establishments.  The resolution should be approved in principle because human trafficking often 
occurs at hotels, motels, and other transient lodgings, and posting notices may help victims 
obtain protection and treatment.  
 
Temporary lodging facilities are documented as venues for human trafficking.  The National 
Human Trafficking Resource Center reports that “[h]ospitality venues in locations with high 
peaks in seasonal tourism experience a spike in need for short-term temporary labor.  Many 
employers in these areas turn to various temporary work visa programs to fill the need for 
employment.  However, workers in these programs are vulnerable to trafficking as their 
immigration status remains tied to their continued employment with the initial employer, 
capacity for program oversight remains limited, and victims sometimes have limited ability to 
communicate or engage the broader community to find assistance.” 
(https://traffickingresourcecenter.org/labor-trafficking-venuesindustries/hospitality-0, accessed 
June 30, 2016).  Given the vulnerability of human trafficking victims and the risk that trafficking 
will occur in hospitality venues, posting notices is appropriate. 
 
The potential burden on temporary lodging facilities is minimal.  The Department of Justice has 
developed a model notice that can be printed from the internet.  Before any penalty is imposed, 
the entity is given notice of non-compliance and can avoid any penalty by posting the required 
notice within 30 days. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 52.6 to read as follows: 
 
§52.6 
 Notice to be posted at specified businesses and establishments; slavery and human 1 
trafficking; location of posting; contents; languages; model notice; civil penalties 2 

https://traffickingresourcecenter.org/labor-trafficking-venuesindustries/hospitality-0�
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 (a) Each of the following businesses and other establishments shall, upon the availability 3 
of the model notice described in subdivision (d), post a notice that complies with the 4 
requirements of this section in a conspicuous place near the public entrance of the establishment 5 
or in another conspicuous location in clear view of the public and employees where similar 6 
notices are customarily posted: 7 
 (1) On-sale general public premises licensees under the Alcoholic Beverage Control Act 8 
(Division 9 (commencing with Section 23000) of the Business and Professions Code). 9 
 (2) Adult or sexually oriented businesses, as defined in subdivision (a) of Section 318.5 10 
of the Penal Code. 11 
 (3) Primary airports, as defined in Section 47102(16) of Title 49 of the United States 12 
Code. 13 
 (4) Intercity passenger rail or light rail stations. 14 
 (5) Bus stations. 15 
 (6) Truck stops. For purposes of this section, “truck stop” means a privately owned and 16 
operated facility that provides food, fuel, shower or other sanitary facilities, and lawful overnight 17 
truck parking. 18 
 (7) Emergency rooms within general acute care hospitals. 19 
 (8) Urgent care centers. 20 
 (9) Farm labor contractors, as defined in subdivision (b) of Section 1682 of the Labor 21 
Code. 22 
 (10) Privately operated job recruitment centers. 23 
 (11) Roadside rest areas. 24 
 (12) Businesses or establishments that offer massage or bodywork services for 25 
compensation and are not described in paragraph (1) of subdivision (b) of Section 4612 of the 26 
Business and Professions Code. 27 
 (13) Hotels, motels, inns, bed and breakfasts, lodging houses, boardinghouses, and other 28 
similar transient lodging establishments. 29 
 (b) The notice to be posted pursuant to subdivision (a) shall be at least eight and one-half 30 
inches by 11 inches in size, written in a 16-point font, and shall state the following: 31 
 32 
“If you or someone you know is being forced to engage in any activity and cannot leave--33 
whether it is commercial sex, housework, farm work, construction, factory, retail, or restaurant 34 
work, or any other activity--call the National Human Trafficking Resource Center at 1-888-373-35 
7888 or the California Coalition to Abolish Slavery and Trafficking (CAST) at 1-888-KEY-2-36 
FRE(EDOM) or 1-888-539-2373 to access help and services. 37 
 38 
Victims of slavery and human trafficking are protected under United States and California law. 39 
 40 
The hotlines are: 41 
 Available 24 hours a day, 7 days a week. 42 
 Toll-free. 43 
 Operated by nonprofit, nongovernmental organizations. 44 
 Anonymous and confidential. 45 
 Accessible in more than 160 languages. 46 
 Able to provide help, referral to services, training, and general information.” 47 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS23000&originatingDoc=N8A44762006A111E294F2FB3D877847B0&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)�
https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES318.5&originatingDoc=N8A44762006A111E294F2FB3D877847B0&refType=SP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4�
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 (c) The notice to be posted pursuant to subdivision (a) shall be printed in English, 48 
Spanish, and in one other language that is the most widely spoken language in the county where 49 
the establishment is located and for which translation is mandated by the federal Voting Rights 50 
Act (42 U.S.C. Sec. 1973 et seq.), as applicable. This section does not require a business or other 51 
establishment in a county where a language other than English or Spanish is the most widely 52 
spoken language to print the notice in more than one language in addition to English and 53 
Spanish. 54 
 (d) On or before April 1, 2013, the Department of Justice shall develop a model notice 55 
that complies with the requirements of this section and make the model notice available for 56 
download on the department's Internet Web site. 57 
 (e) A business or establishment that fails to comply with the requirements of this section 58 
is liable for a civil penalty of five hundred dollars ($500) for a first offense and one thousand 59 
dollars ($1,000) for each subsequent offense. A government entity identified in Section 17204 of 60 
the Business and Professions Code may bring an action to impose a civil penalty pursuant to this 61 
subdivision against a business or establishment if a local or state agency with authority to 62 
regulate that business or establishment has satisfied both of the following: 63 
 (1) Provided the business or establishment with reasonable notice of noncompliance, 64 
which informs the business or establishment that it is subject to a civil penalty if it does not 65 
correct the violation within 30 days from the date the notice is sent to the business or 66 
establishment. 67 
 (2) Verified that the violation was not corrected within the 30-day period described in 68 
paragraph (1). 69 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Existing law requires specified business and other establishments to post a model 
notice that contains information related to slavery and human trafficking, including contact 
information for specified nonprofit organizations that provide services aimed at eliminating 
slavery and human trafficking. (See Civ. Code §52.6(a)-(b).) Existing law also requires the 
establishments to post the model notice in a conspicuous place near the entrance of the 
establishment or in another conspicuous location in clear view of the public and employees. (See 
Civ. Code §52.6(a)-(b).) “The mandated posting provides victims of human trafficking with 
essential information on where to obtain assistance. The posting also provides critical 
information to the public on how to report suspected human trafficking” and raises public 
awareness. (Office of the Attorney General, http://oag.ca.gov/human-trafficking/sb1193.)    
 
Human traffickers often use hotels, motels, and other similar transient lodging establishments to 
facilitate and engage in human trafficking. According to Orange County District Attorney Tony 
Rackauckas, "[u]nbeknownst to some hotel and motel workers, pimps use these establishments 
as a ‘cage’ to enslave victims. We need to come together as a community to say that modern-day 
slavery is not acceptable, and we must work together to stop human trafficking and exploitation.” 
(See http://royce.house.gov/news/documentsingle.aspx?DocumentID=397823). In an effort to 
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combat human trafficking in hotels and motels, Anti-Human Trafficking Training Seminars have 
been designed specifically for those who work in the hospitality industry. (Id.) To further combat 
human trafficking in hotels and motels, sub-section 52.6(a)(13) should be added to California 
Civil Code section 52.6, which would in effect extend the posting requirements of Civil Code 
section 52.6 to hotels, motels, inns, bed and breakfasts, lodging houses, boardinghouses, and 
other similar transient lodging establishments.  
 
The Solution: Would expand the list of specified businesses and other establishments to include 
hotels, motels, inns, bed and breakfasts, lodging houses, boardinghouses, and other similar 
transient lodging establishments. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dena N. Sites, Esq., 20523 Crescent Bay 
Dr., 2nd Floor, Lake Forest, CA 92630; Phone (760) 964-1672; Email: dena.n.sites@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Dena N. Sites 
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RESOLUTION 07-07-2016 
 
DIGEST 
Welfare and Institutions Code: Electronic Recording of Custodial Interrogation of Minors 
Adds Welfare and Institutions Code section 625.01 to require custodial interviews of minors 
suspected of committing a crime to be recorded by a law enforcement officer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Welfare and Institutions Code section 625.01 to require custodial interviews 
of minors suspected of committing a crime to be recorded by a law enforcement officer. This 
resolution should be approved in principle because, even though electronic recording is an 
administrative burden, it removes any reasonable doubt about what a suspect said, protects law 
enforcement officers from unfair attacks on their integrity, and helps expedite fair resolutions. 
 
Currently, Penal Code section 859.5 requires the electronic recording of custodial interviews of 
minors who are murder suspects.  Because minors are particularly susceptible to undue influence 
in general, it would be beneficial to record all interviews involving minor suspects to ensure that 
any statements are made knowingly and voluntarily. 
 
In addition, recording suspect interviews benefits law enforcement by dispelling any claims of 
heavy-handed tactics or misstating what was said. (See Sullivan, Electronic Recording of 
Custodial Interrogations: Everybody Wins (Spring 2005) Journal of Criminal Law and 
Criminology.)  Recently, the Department of Justice adopted a policy of recording suspect 
interviews. (See Johnson, New DOJ Policy Urges Agents To Videotape Interrogations (May 21, 
2014) NPR.) 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Welfare and Institutions Code section 625.01 to read as follows: 
 
§625.01 1 
 Electronic recording of custodial interrogation of minor; Exceptions; Admission of 2 
unrecorded statements; Failure to comply with requirement 3 
 (a) Except as otherwise provided by Penal Code section 859.5, a custodial interrogation 4 
of a minor shall be electronically recorded in its entirety. A statement that is electronically 5 
recorded as required pursuant to this section creates a rebuttable presumption that the 6 
electronically recorded statement was, in fact, given and was accurately recorded by the 7 



07-07-2016 Page 2 of 4 
 

prosecution's witnesses, provided that the electronic recording was made of the custodial 8 
interrogation in its entirety and the statement is otherwise admissible. 9 
 (b) The requirement for the electronic recordation of a custodial interrogation pursuant to 10 
this section shall not apply under any of the following circumstances: 11 
 (1) Electronic recording is not feasible because of exigent circumstances. The exigent 12 
circumstances shall be recorded in the police report. 13 
 (2) The minor to be interrogated states that he or she will speak to a law enforcement 14 
officer only if the interrogation is not electronically recorded. If feasible, that statement shall be 15 
electronically recorded. The requirement also does not apply if the minor being interrogated 16 
indicates during interrogation that he or she will not participate in further interrogation unless 17 
electronic recording ceases. If the minor being interrogated refuses to record any statement, the 18 
officer shall document that refusal in writing. 19 
 (3) The custodial interrogation took place in another jurisdiction and was conducted by 20 
law enforcement officers of that jurisdiction in compliance with the law of that jurisdiction, 21 
unless the interrogation was conducted with intent to avoid the requirements of this section. 22 
 (4) The interrogation occurs when no law enforcement officer conducting the 23 
interrogation has knowledge of facts and circumstances that would lead an officer to reasonably 24 
believe that the minor being interrogated may have committed murder for which Penal Code 25 
section 859.5 requires that a custodial interrogation be recorded. If during a custodial 26 
interrogation, the individual reveals facts and circumstances giving a law enforcement officer 27 
conducting the interrogation reason to believe that murder has been committed, continued 28 
custodial interrogation concerning that offense shall be electronically recorded pursuant to Penal 29 
Code section 859.5. 30 
 (5) A law enforcement officer conducting the interrogation or the officer's superior 31 
reasonably believes that electronic recording would disclose the identity of a confidential 32 
informant or jeopardize the safety of an officer, the minor being interrogated, or another 33 
individual. An explanation of the circumstances shall be recorded in the police report. 34 
 (6) The failure to create an electronic recording of the entire custodial interrogation was 35 
the result of a malfunction of the recording device, despite reasonable maintenance of the 36 
equipment, and timely repair or replacement was not feasible. 37 
 (7) The questions presented to a minor by law enforcement personnel and the minor's 38 
responsive statements were part of a routine processing or booking of that minor. Electronic 39 
recording is not required for spontaneous statements made in response to questions asked during 40 
the routine processing of the arrest of the minor. 41 
 (c) If the prosecution relies on an exception in subdivision (b) to justify a failure to make 42 
an electronic recording of a custodial interrogation, the prosecution shall show by clear and 43 
convincing evidence that the exception applies. 44 
 (d) A minor's statements that were not electronically recorded pursuant to this section 45 
may be admitted into evidence in a criminal proceeding or in a juvenile court proceeding, as 46 
applicable, if the court finds that all of the following apply: 47 
 (A) The statements are admissible under applicable rules of evidence. 48 
 (B) The prosecution has proven by clear and convincing evidence that the statements 49 
were made voluntarily. 50 
 (C) Law enforcement personnel made a contemporaneous audio or audio and visual 51 
recording of the reason for not making an electronic recording of the statements. This provision 52 
does not apply if it was not feasible for law enforcement personnel to make that recording. 53 
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 (D) The prosecution has proven by clear and convincing evidence that one or more of the 54 
circumstances described in subdivision (b) existed at the time of the custodial interrogation. 55 
 (e) Unless the court finds that an exception in subdivision (b) applies, all of the following 56 
remedies shall be granted as relief for noncompliance: 57 
 (A) Failure to comply with any of the requirements of this section shall be considered by 58 
the court in adjudicating motions to suppress a statement of a minor made during or after a 59 
custodial interrogation. 60 
 (B) Failure to comply with any of the requirements of this section shall be admissible in 61 
support of claims that a minor's statement was involuntary or is unreliable, provided the evidence 62 
is otherwise admissible. 63 
 (C) If the court finds that a minor was subject to a custodial interrogation in violation of 64 
subdivision (a) in a criminal action, the court shall provide the jury with an instruction, to be 65 
developed by the Judicial Council, that advises the jury to view with caution the statements made 66 
in that custodial interrogation. 67 
 (f) The interrogating entity shall maintain the original or an exact copy of an electronic 68 
recording made of a custodial interrogation until all proceedings are final or the prosecution for 69 
that offense is barred by law. The interrogating entity may make one or more true, accurate, and 70 
complete copies of the electronic recording in a different format. 71 
 (g) For the purposes of this section, the following terms have the following meanings: 72 
 (i) "Custodial interrogation" means any interrogation involving a law enforcement 73 
officer's questioning that is reasonably likely to elicit incriminating responses, and in which a 74 
reasonable person in the subject's position would consider himself or herself to be in custody, 75 
beginning when a minor should have been advised of his or her constitutional rights, including 76 
the right to remain silent, the right to have counsel present during any interrogation, and the right 77 
to have counsel appointed if the minor is unable to afford counsel, and ending when the 78 
questioning has completely finished. 79 
 (ii) "Electronic recording" means a video recording that accurately records a custodial 80 
interrogation. 81 
 (iii) "Law enforcement officer" means a person employed by a law enforcement agency 82 
whose duties include enforcing criminal laws or investigating criminal activity, or any other 83 
person who is acting at the request or direction of that person. 84 
 

 (Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  A valid waiver of the Miranda rights requires the prosecution show by a 
preponderance of the evidence that the waiver was knowing, intelligent, and voluntary.  Recent 
decisional law and the social sciences warn that the admissions and confessions of juveniles 
require special caution due to their lack of experience, maturity and judgment. “[T]o ignore the 
very real differences between children and adults--would be to deny children the full scope of the 
procedural safeguards that Miranda guarantees to adults.” (J.D.B. v. North Carolina (2011) 564 
U.S. 261, 131 S. Ct. 2394, 2408.) Courts must use special care in scrutinizing the record to 
determine whether a minor's custodial statement is truly voluntary. (see, In re Joseph H. (2015) 
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237 Cal. App. 4th 517.) When a juvenile's waiver is at issue, consideration must be given to 
factors such as the juvenile's age, experience, education, background, and intelligence, and 
whether he or she has the capacity to understand the warnings given, the nature of the Fifth 
Amendment rights, and the consequences of waiving those rights. (People v. Nelson (2012) 53 
Cal. 4th 367, 375.) 
 
A mere summary recital by a police officer that the minor waived his Miranda rights followed by 
an alleged paraphrased confession as is usually found in most police reports simply does not 
permit a court to give the due consideration to the factors it must in its determination of the 
voluntariness of the waiver or the subsequent statement.  Both verbal and nonverbal indications 
of coercion are not preserved for later in court review.  
 
The Solution: Add Welfare and Institutions Code section 625.01 which mandates the video 
recording of a custodial interrogation of a minor who is suspected of committing a crime. The 
usually objection of cost or unavailability of video recording equipment no longer is viable in the 
digital age. Many law enforcement departments are already equipped with digital video 
recording devices both in the field and at the station.  Indeed, technology has advanced to the 
point where even an inexpensive cell phone has a digital video recorder capable of DVD quality 
recording. A video of the interrogation preserves for both counsel and the court the best record 
upon which expert testimony, argument and ultimately a proper ruling may be based. Like Penal 
Code section 859.5, upon which this resolution is modeled, exceptions and remedies for 
noncompliance are set forth in the statutory language.  
 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alan J. Crivaro, 1000 Bristol Street, Suite 
17-144, Newport Beach, CA 92660, Phone: (714) 887-7667, email: acrivarolaw@hotmail.com 
 
RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro 
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RESOLUTION 07-08-2016 
 
DIGEST 
Confidential Communications: Permits Participants to Record Conversations 
Amends Penal Code sections 631 and 632 to permit any participant to a communication to 
secretly record it and disseminate its contents. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 631 and 632 to permit any participant to a 
communication to secretly record it and disseminate its contents. This resolution should be 
disapproved because these statutes protect an individual’s right to control the privacy of all forms 
of communication. 
 
These statutes are part of the Privacy Act of 1967, which was enacted in response to legislative 
concerns about technological advances creating new devices and techniques for eavesdropping 
on private communications. The Act’s express intent was to strongly protect individual privacy 
rights. (See Coulter v. Bank of America (1994) 28 Cal.App.4th 923, 928.) This resolution would 
largely do away with this protection by letting any participant to a communication, whether in 
person or electronic, by telephone, text or email, secretly record and disseminate its contents. 
 
Section 632 prohibits eavesdropping on or recording of confidential communications without the 
consent of all participants. A communication is confidential if it is carried on in circumstances 
reasonably indicating that any participant desires it to be confined between them. (Pen. Code, 
§ 632, subd. (c).) Currently, a party who wishes to record a conversation must inform all 
participants and permit the others the opportunity to decline to continue. Under this resolution, 
however, a participant to a communication would have no way of knowing if it was being 
recorded, and no means of requiring the other parties to honor a wish for confidentiality. The 
requirement that all participants be aware of and consent to recording serves an important 
purpose and the convenience of being easily able to memorialize a communication for future use 
is a poor reason to do away with it. If a participant wishes to record his conversations, all he need 
do is notify the other parties, just as many businesses and public agencies do now. (See e.g., 
Kearney v. Salomon Smith Barney, Inc. (2006) 39 Cal.4th 95, 118.) 
 
The language this resolution suggests inserting into section 631 would accomplish nothing. That 
section prohibits 1) intentional wiretapping; 2) willful attempts to learn a communication’s 
contents; and 3) attempts to use or publicize information obtained either way. It applies only to 
eavesdropping by wire and not to recording. (Kight v. CashCall, Inc. (2011) 200 Cal.App.4th 
1377, 1395.) It was meant to prohibit secret monitoring by third persons, and has been held not 
to apply to a participant to the conversation. (Warden v. Kahn (1979) 99 Cal.App.3d 805, 811.) 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 631 and 632 to read as follows: 
 
§631 
 (a) Any person who, by means of any machine, instrument, or contrivance, or in any 1 
other manner, intentionally taps, or makes any unauthorized connection, whether physically, 2 
electrically, acoustically, inductively, or otherwise, with any telegraph or telephone wire, line, 3 
cable, or instrument, including the wire, line, cable, or instrument of any internal telephonic 4 
communication system, or who willfully and without the consent of all parties to the 5 
communication, or in any unauthorized manner, reads, or attempts to read, or to learn the 6 
contents or meaning of any message, report, or communication while the same is in transit or 7 
passing over any wire, line, or cable, or is being sent from, or received at any place within this 8 
state; or who uses, or attempts to use, in any manner, or for any purpose, or to communicate in 9 
any way, any information so obtained, or who aids, agrees with, employs, or conspires with any 10 
person or persons to unlawfully do, or permit, or cause to be done any of the acts or things 11 
mentioned above in this section, is punishable by a fine not exceeding two thousand five hundred 12 
dollars ($2,500), or by imprisonment in the county jail not exceeding one year, or by 13 
imprisonment pursuant to subdivision (h) of Section 1170, or by both a fine and imprisonment in 14 
the county jail or pursuant to subdivision (h) of Section 1170. If the person has previously been 15 
convicted of a violation of this section or Section 632, 632.5, 632.6, 632.7, or 636, he or she is 16 
punishable by a fine not exceeding ten thousand dollars ($10,000), or by imprisonment in the 17 
county jail not exceeding one year, or by imprisonment pursuant to subdivision (h) of Section 18 
1170, or by both that fine and imprisonment. 19 
 (b) This section shall not apply (1) to any public utility engaged in the business of 20 
providing communications services and facilities, or to the officers, employees or agents thereof, 21 
where the acts otherwise prohibited herein are for the purpose of construction, maintenance, 22 
conduct or operation of the services and facilities of the public utility, or (2) to the use of any 23 
instrument, equipment, facility, or service furnished and used pursuant to the tariffs of a public 24 
utility, or (3) to any telephonic communication system used for communication exclusively 25 
within a state, county, city and county, or city correctional facility, or (4) to any person who is a 26 
participant of the communication and has not agreed to keep confidential the contents of the 27 
communication. 28 
 (c) Except as proof in an action or prosecution for violation of this section, no evidence 29 
obtained in violation of this section shall be admissible in any judicial, administrative, 30 
legislative, or other proceeding. 31 
 (d) This section shall become operative on January 1, 1994. 32 
 33 
§632 34 
 (a) Every person who, intentionally and without the consent of all parties to a confidential 35 
communication, by means of any electronic amplifying or recording device, eavesdrops upon or 36 
records the confidential communication, whether the communication is carried on among the 37 
parties in the presence of one another or by means of a telegraph, telephone, or other device, 38 
except a radio, shall be punished by a fine not exceeding two thousand five hundred dollars 39 
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($2,500), or imprisonment in the county jail not exceeding one year, or in the state prison, or by 40 
both that fine and imprisonment. If the person has previously been convicted of a violation of 41 
this section or Section 631, 632.5, 632.6, 632.7, or 636, the person shall be punished by a fine 42 
not exceeding ten thousand dollars ($10,000), by imprisonment in the county jail not exceeding 43 
one year, or in the state prison, or by both that fine and imprisonment. 44 
 (b) The term “person” includes an individual, business association, partnership, 45 
corporation, limited liability company, or other legal entity, and an individual acting or 46 
purporting to act for or on behalf of any government or subdivision thereof, whether federal, 47 
state, or local, but excludes both an individual known by all parties to a confidential 48 
communication to be overhearing or recording the communication and an individual who is a 49 
participant of the communication and has not agreed to contain the contents of the 50 
communication to the participants or to not record the communication. 51 
 (c) The term “confidential communication” includes any communication carried on in 52 
circumstances as may reasonably indicate that any party to the communication desires it to be 53 
confined to the parties thereto, but excludes a communication made in a public gathering or in 54 
any legislative, judicial, executive or administrative proceeding open to the public, or in any 55 
other circumstance in which the parties to the communication may reasonably expect that the 56 
communication may be overheard or recorded. 57 
 (d) Except as proof in an action or prosecution for violation of this section, no evidence 58 
obtained as a result of eavesdropping upon or recording a confidential communication in 59 
violation of this section shall be admissible in any judicial, administrative, legislative, or other 60 
proceeding. 61 
 (e) This section does not apply (1) to any public utility engaged in the business of 62 
providing communications services and facilities, or to the officers, employees or agents thereof, 63 
where the acts otherwise prohibited by this section are for the purpose of construction, 64 
maintenance, conduct or operation of the services and facilities of the public utility, or (2) to the 65 
use of any instrument, equipment, facility, or service furnished and used pursuant to the tariffs of 66 
a public utility, or (3) to any telephonic communication system used for communication 67 
exclusively within a state, county, city and county, or city correctional facility. 68 
 (f) This section does not apply to the use of hearing aids and similar devices, by persons 69 
afflicted with impaired hearing, for the purpose of overcoming the impairment to permit the 70 
hearing of sounds ordinarily audible to the human ear. 71 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, with few exceptions, any recording of a conversation requires 
consent by all participants. Just as cars are a way to efficiently exercise the freedom to move, 
electronic recorders are a way to efficiently exercise a right to tell others what we are told, and to 
document what happens in our lives. Unless confidentiality has been agreed to, anyone who 
participates in a conversation has a right to use or reveal what was said. Recordings are a means 
of exercising that right, which require less effort and give more credibility than someone just 
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saying someone else said it. One serious practical implication is the inadmissibility of such 
recordings in court, which quashes credible and relevant evidence and takes information away 
from the jury.   
 
The Solution: Another exception would be made to the prohibition on recording conversations, 
which is that any participant to the conversation could legally record it unless the participant has 
agreed to confidentiality. This allows people properly document the occurrences of their lives 
and use credible and relevant evidence in court.  This resolution would also reduce the conflict 
between Penal Code sections 631, 632, 632.5, 632.6, and 632.7, and the Truth-In-Evidence Act. 
(Cal. Const., art. I, § 28, subd. (f)(2)).  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
 
 

COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
Resolution 07-08-2016 proposes a major and significant change in California law regarding 
secret recording of communications. 
 
At present in California it is a misdemeanor to secretly record communications intended to be 
confidential, and any such recording is inadmissible in evidence.  This has been the law in 
California for many decades.  This protects the interests of people who engage in 
communications without knowledge that they are being recorded and who therefore may feel 
free to speak candidly in what is believed to be a private and confidential communication.  At 
present, someone who wishes to record a communication and to be able to further disseminate a 
recording of the communication has the burden of obtaining counterparties’ consent to recording.  
Once that consent is given, all parties to the communication are able to then be cautious about 
what they communicate or be as candid as they wish knowing there will be a legal recording of 
the communication. 
 
Resolution 07-08 would allow any participant to a communication to record the communication, 
whether or not the other participants consent or even know the communication is being recorded.  
By contrast, at present a person can engage in a communication with the comforting knowledge 
that a secret recording is unlawful and inadmissible. Needless to say, once this state of the law 
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became common knowledge, it would have a significant chilling effect on future 
communications.    
  
The proponent does not present any argument, much less evidence, that the current law is 
unworkable or creating any problems in need of correction.  In short, this seems to be a very 
questionable solution in search of a problem. 
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RESOLUTION 07-09-2016 
 
DIGEST 
Criminal Procedure: Reserving Decision on Motion for Acquittal 
Amends Penal Code section 1118.2 to allow a court to reserve decision on a motion for 
acquittal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1118.2 to allow a court to reserve decision on a 
motion for acquittal. This resolution should be approved in principle with recommended 
amendments because it allows the court to preserve an issue for appellate review while still 
granting the defendant a seemingly proper acquittal without creating an unintended requirement 
the statute remain consistent with Federal Rules. 
 
Under current law, a trial court faced with a prosecution that seemingly has not proven all the 
elements of the offense shall grant a motion for acquittal under Penal Code section 1118 or 
1118.1 at the close of the prosecution’s case, regardless of any doubts the court may have about 
its interpretation of the statute. (People v. Arias (2011) 193 Cal.App.4th 1428, 1434.) Such a 
ruling cannot be appealed under Penal Code section 1118.2 and principles of double jeopardy. 
If it is later determined the court was incorrect in defining the elements, there is no means by 
which the prosecution can seek a correction of the legal error. (See Evans v. Michigan (2013) 
568 U.S. __, 133 S.Ct. 1069, 1074-1076; Fong Foo v. United States (1962) 369 U.S. 141, 143 
[retrial prohibited even if acquittal “based upon an egregiously erroneous foundation.”].) It 
makes no difference if the acquittal resulted from erroneous evidentiary rulings or erroneous 
interpretations of governing legal principles; it is unreviewable. 
 
This resolution would provide the trial court with the option, modeled on Federal Rules of 
Criminal Procedure 29(b), to reserve decision on a motion for acquittal until after the verdict. 
The granting of the motion then would be appealable the same way as the grant of a new trial 
under Penal Code sections 1180 and 1181. (Veitch v. Superior Court (1979) 89 Cal.App.3d 722, 
726-727.) Because a reversal would simply reinstate the jury’s original verdict, there would be 
no double jeopardy issue. This procedure has the added benefit of providing the trial court with 
the opportunity to recognize and correct its mistake while the trial is still ongoing. 
 
It is recommended, however, that the resolution be amended by striking the language 
“Consistent with Rule 29(b) of the Federal Rules of Criminal Procedure” on line 3 because it 
could lead to unintended consequences. By writing in a requirement of consistency with the 
federal rule, the resolution as written links interpretation of the state statutes not only to the 
present rule but also any future amendments or re-interpretations. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Penal Code section 1118.2 to read as follows:  
  
§1118.2 
  A judgment of acquittal entered pursuant to the provisions of Section 1118 or 1118.1 1 
shall not be appealable and is a bar to any other prosecution for the same offense.  2 
 Consistent with Rule 29(b) of the Federal Rules of Criminal Procedure, the court may 3 
reserve decision on a motion for acquittal made pursuant to Sections 1118 or 1118.1, proceed 4 
with the trial (where the motion is made before the close of all the evidence), submit the case to 5 
the jury, and decide the motion either before the jury returns a verdict or after it returns a verdict 6 
of guilty or is discharged without having returned a verdict.  If the court reserves decision, it 7 
must decide the motion on the basis of the evidence at the time the ruling was reserved.  8 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Los Angeles County Bar Association  
  
STATEMENT OF REASONS 
   
The Problem: Existing law authorizes criminal trial courts to grant midtrial acquittals (Pen. 
Code, §§ 1118 and 1118.1), and reaffirms the finality of such orders under the Double Jeopardy 
Clause (Pen. Code, § 1118.2).  However, there is no mechanism for a court to postpone a 
tentative ruling on a motion for acquittal, which would protect the People’s right to a full and fair 
opportunity to present its case to the jury, while preventing the windfall of an unreviewable 
error.  “[T]he Double Jeopardy Clause bars retrial following a court-decreed acquittal, even if the 
acquittal is ‘based upon an egregiously erroneous foundation.’ … If a court grants a motion to 
acquit after the jury has convicted, there is no double jeopardy barrier to an appeal by the 
government from the court’s acquittal, because reversal would result in reinstatement of the jury 
verdict of guilt, not a new trial.” (Evans v. Michigan (2013) 133 S.Ct. 1069, 1074, 1081 fn.9.) 
 
In Evans, a trial court granted a motion to acquit after misconstruing the necessary elements of a 
criminal offense.  Despite the judicial error, the Court held that Double Jeopardy barred retrial.  
Writing for the majority, Justice Sotomayor stated:  
  
“Nothing obligates a jurisdiction to afford its trial courts the power to grant a midtrial acquittal, 
and at least two States disallow the practice. Many jurisdictions, including the federal system, 
allow or encourage their courts to defer consideration of a motion to acquit until after the jury 
returns a verdict, which mitigates double jeopardy concerns. And for cases such as this, in which 
a trial court's interpretation of the relevant criminal statute is likely to prove dispositive, we see 
no reason why jurisdictions could not provide for mandatory continuances or expedited 
interlocutory appeals if they wished to prevent misguided acquittals from being entered.” (Id. at 
1081 (emphasis added; internal citations and footnotes removed).)  
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The Solution: Based on Rule 29(b) of the Federal Rules of Criminal Procedure, this resolution 
permits, but does not require, a trial court to defer its ruling on a motion for acquittal, including 
after a verdict.  This gives a bench officer additional time in a complex case to research the law 
before rendering a decision, and allows the prosecution the opportunity to restore a guilty verdict 
if there is a wrongful judicial acquittal. 
  
IMPACT STATEMENT 
The resolution does not affect laws other than those expressly identified. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Fern, Los Angeles County District 
Attorney’s Office, 211 W. Temple St., Ste. 1000, Los Angeles, CA 90012, phone 213-537-4529, 
sclawyer@gmail.com.  
  
RESPONSIBLE FLOOR DELEGATE: Michael Fern 
 
 

COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
DISAPPROVE:  This resolution seeks to allow a trial court to reserve a tentative ruling on a 
motion for acquittal similar to Rule 29(b) of the Federal Rules of Criminal Procedure. This 
resolution should be disapproved for several reasons. Overt reference to consistency with FRCP 
Rule 29(b) is poor statutory draftsmanship as it potentially subordinates California law to 
interpretation harmonious with that of the federal courts and any future amendments enacted by 
Congress.  
 
The California Legislature enacted the current versions of Penal Code §§ 1118 and 1118.1 in 
1967. The obvious purpose of these sections is not to interfere with the process but to insure 
speedy acquittals of criminal charges. (see, People v. Odom (1970) 3 Cal. App. 3d 559, 565.) 
These sections are designed to terminate a prosecution for an offense or offenses at the earliest 
possible time when the prosecution's own evidence is insufficient to support a conviction. (see, 
People v. Norris (2002) 95 Cal. App. 4th 475, 479.) Former law offered no procedural method by 
which the defendant could move for acquittal on the ground that the prosecution had failed to 
prove a prima facie case at the close of the prosecution's case-in-chief. It was recognized that the 
defendant had two alternatives, namely, “(1) to rest at the close of the prosecution's case, 
gambling that the court shares his opinion, or (2) to proceed with presenting his defense.” 
(People v. Belton (1979) 23 Cal. 3d 516, 521.)  Permitting a trial court to have  discretion to 
reserve ruling on the motion for acquittal is simply inconsistent with the purpose of  these 
sections as practiced in California and invites a “playing it safe” trial judge to always hear the 
entire case before finally ruling.  
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Nor is the prosecution unfairly disadvantaged. Decisional law is clear that the court always has 
discretion to allow the prosecution to reopen after a motion for acquittal “so long as the court is 
convinced that the failure to present evidence on the issue was a result of ‘inadvertence or 
mistake on the part of the prosecutor and not from an attempt to gain a tactical advantage over 
[the defendant].” (People v. Riley (2010) 185 Cal. App. 4th 754, 764-765.)  
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RESOLUTION 07-10-2016 
 
DIGEST 
Factual Innocence: Greater Compensation and Services 
Adds Penal Code sections 1203, 1425, 4907, and 4908 and amends Penal Code section 
4904 to provide a procedure for vacating the conviction of the factually innocent and to 
provide greater compensation and services. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 02-24-2008, which was approved in principle. 
 
Reasons: 
This resolution adds Penal Code sections 1203, 1425, 4907, and 4908 and amends Penal 
Code section 4904 to provide a procedure for vacating the conviction of the factually 
innocent and to provide greater compensation and services.  This resolution should be 
approved in principle because it recognizes that persons who have been wrongfully 
convicted should receive compensation and social services necessary to transition to life 
after their incarceration.  
 
Under the resolution, any person released following a finding of factual innocence 
becomes eligible for his or her sentence to be vacated and to receive a variety of social 
services.  To recover the compensation, including attorneys’ fees, the individual must 
prove that he or she did not commit the offense and also that he or she has suffered injury 
as the result of the wrongful incarceration.  (Pen. Code, §§ 4903 and 4904.)  In 2015, 
section 4904 was amended to increase the amount of the per diem recovery from $100 to 
$140 per day.  In addition to monetary benefits, this resolution would create a case 
management system, as well as procedures for reentry assistance and sealing conviction 
records.  The resolution’s text for the amendment to Penal Code section 4904, and the 
addition of sections 1425, 4907, and 4908 are taken from Asembly Bill No. 851 (2004-
2005 Reg. Sess.), which died in the Assembly.  The text for the addition of section 1203 
is taken from Assembly Bill No. 2937 (2007-2008 Reg. Sess.), which was vetoed on 
September 27, 2008.  The proposed systems would not impose a significant fiscal burden 
on the State.  According to the National Registry of Exonerations maintained by the 
University of Michigan Law School, five Californians were exonerated in 2015.  These 
factually innocent individuals should receive services and compensation following their 
release from incarceration, to enable them to return to society.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that 
legislation be sponsored to add Penal Code sections 1203, 1425, 4907 and 4908 and 
amend Penal Code section 4904 to read as follows: 
 
§1203 1 
 (a) Any person whose criminal conviction has been vacated by a court, either on 2 
direct appeal or a petition for habeas corpus, and the person has been released from 3 
custody because of that court decision, is eligible for services under this section. 4 
 (b) Whenever any person serving a state prison sentence has been released from 5 
custody because of a court decision vacating his or her criminal conviction, all the 6 
following shall occur: 7 
 (1) The Department of Corrections and Rehabilitation shall provide the 8 
wrongfully convicted person with release funds pursuant to Section 2713.1. 9 
 (2) The clerk of the court in which the conviction was vacated shall send notice 10 
by certified mail to the agency designated to provide reentry assistance to any person 11 
described in subdivision (a) by the board of supervisors for the county in which the 12 
person intends to reside. The notice shall inform the agency that the person may be 13 
eligible for reentry assistance and shall provide contact information for the person and his 14 
or her attorney. The attorney representing the person shall assist the clerk in determining 15 
the county in which the person intends to reside. The clerk shall send the notice within 16 
two business days of the court’s decision vacating the conviction. If, within two business 17 
days, the clerk has not been able to identify the county in which the person intends to 18 
reside, then the clerk shall send the notice to the county of conviction. 19 
 (3) The agency designated by a county board of supervisors shall secure a case 20 
manager for the person within 14 days of receiving notice of the person’s release, unless 21 
the person declines the assistance of a case manager or the agency determines that the 22 
person intends to reside in another county. The agency shall also secure a case manager 23 
within fourteen (14) days of receipt of a written request for services from either a person 24 
described in subdivision (a) who initially declined the assistance of a case manager, if the 25 
request is received by the agency within one year of his or her release from custody, or a 26 
person described in subdivision (a) who was released between January 1, 2010, and the 27 
effective date of this statute. The case manager shall assist the person for two years from 28 
the date of assignment. The case manager shall not be a parole agent, probation officer, or 29 
other law enforcement officer, and shall not be a staff person of the Department of 30 
Corrections and Rehabilitation. If the agency determines that the person intends to reside 31 
in another county, the agency shall immediately send notice by certified mail to that other 32 
county’s designated agency notifying the agency that the person may be eligible for 33 
reentry services. 34 
 (c) Upon the request of a person described in subdivision (a), a local county social 35 
service agency shall provide the person with the assistance of a case manager for a period 36 
of two years from the date of the assignment of the case manager to the person. 37 
 (d) The case manager for the person shall do all of the following: 38 
 (1) Conduct a risk and needs assessment for the person and his or her family. 39 
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 (2) In consultation with one or more organizations that advocates for the 40 
wrongfully convicted, develop a reentry plan for the person. 41 
 (3) For two years, assist the person and his or her family by identifying and 42 
referring him or her to needed services, including, but not limited to, housing, 43 
psychological counseling, medical services, and vocational training, based on the reentry 44 
plan. The case manager shall refer the person to service providers that already provide 45 
services in the county. Nothing in this act requires the local county social services agency 46 
to fund additional services specifically for a person described in subdivision (a), beyond 47 
provision of the case manager, though a county social services agency is not prohibited 48 
from doing so if it chooses. 49 
 (e) By April 1, 2018, every county board of supervisors shall designate an agency 50 
to assist a person described in subdivision (a) with reentry services. The designated 51 
agency may be the county social services department, the county health department, or a 52 
qualified nonprofit organization. The designated agency may not be a probation 53 
department or a law enforcement agency. The board of supervisors shall post contact 54 
information about the designated agency on the county Web site and shall send the name 55 
and contact information of the designated agency to the Administrative Office of the 56 
Courts. 57 
 58 
§1425 59 
 (a) If a person currently serving a term of imprisonment for a felony is granted a 60 
motion for DNA testing pursuant to Section 1405 and the DNA test proves that the 61 
person is excluded from the field of possible perpetrators of that felony, the court that 62 
granted the motion for testing shall do both of the following: 63 
 (1) Upon motion of the person, or on its own motion, grant a motion to vacate the 64 
sentence and declare the person factually innocent of the crime. 65 
 (2) Notify the person that he or she is authorized to present a claim against the 66 
California Victim Compensation and Government Claims Board for pecuniary injury 67 
sustained due to the erroneous conviction and incarceration before and after conviction, 68 
pursuant to Chapter 5 (commencing with Section 4900) of Title 6 of Part 3. 69 
 (b) If a court grants a motion to vacate pursuant to paragraph (1) of subdivision 70 
(a), the prosecuting attorney may, within 10 days of the motion being granted, file a 71 
motion for an order to show cause why the motion to vacate should not be granted. 72 
 (c) A person described in subdivision (a) shall notify the court at the time the 73 
motion to vacate is granted if he or she intends to file a civil action for wrongful 74 
conviction or a claim pursuant to paragraph (2) of subdivision (a). If the person declares 75 
his or her intention to file an action or claim, the court shall seal all records relating to the 76 
arrest and conviction, and those records shall be retained and not destroyed pending 77 
resolution of the action or claim. 78 
 (d) (1) Unless the person has declared his or her intention to file an action or 79 
claim as provided in subdivision (c), the court shall, within 10 days of granting a motion 80 
to vacate pursuant to paragraph (1) of subdivision (a), order the Department of Justice to, 81 
within 30 days, redact the name of, and remove all references to, that person, in records 82 
relating to the crime of which the person was erroneously convicted. 83 
 (2) The Department of Justice shall, within 10 days of receiving the order 84 
pursuant to paragraph (1), send to all relevant local law enforcement jurisdictions a notice 85 
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of the declaration of factual innocence, and a request to, within 30 days, redact the name 86 
of, and remove all references to, that person, in all records in their possession relating to 87 
the crime of which the person was erroneously convicted. 88 
 (3) Any local law enforcement jurisdiction that receives a notice specified in 89 
paragraph (2) shall report to the department as soon as the redaction and removal has 90 
been accomplished. The report may be made as part of any other periodic report 91 
otherwise required to be made to the department in that period. 92 
 (4) The Department of Justice shall, after redacting the records pursuant to 93 
paragraph (1) or receiving a report of redaction pursuant to paragraph (3), notify the 94 
person that his or her name, and all references to him or her in records relating to the 95 
crime of which the person was erroneously convicted have, in fact, been redacted or 96 
removed. 97 
 (e) The district attorney may request that the court order any relevant arrest and 98 
criminal records to be sealed and preserved, pending an investigation of the crime for 99 
which the person was erroneously convicted, as long as that person’s name is redacted 100 
from those records. Those records shall not be released without prior court approval. 101 
 (f) In all cases in which a motion to vacate has been granted under this chapter, it 102 
shall operate to do the following for the wrongfully convicted person: 103 
 (1) Restore to the person all the rights, privileges, and franchises of which he or 104 
she has been deprived in consequence of that conviction or by reason of any matter 105 
involved in the conviction. 106 
 (2) Relieve the person of the obligation to disclose the conviction in response to 107 
any direct question contained in any questionnaire or application for employment or 108 
public office, for licensure by any state or local agency, or for contracting with the 109 
California State Lottery. 110 
 111 
§4904 112 
 If the evidence shows that the crime with which the claimant was charged was 113 
either not committed at all, or, if committed, was not committed by the claimant, and that 114 
the claimant has sustained injury through his or her erroneous conviction and 115 
imprisonment, the California Victim Compensation and Government Claims Board shall 116 
report the facts of the case and its conclusions to the next Legislature, with a 117 
recommendation that the Legislature make an appropriation  for the purpose of 118 
indemnifying the claimant for the injury. The amount of the appropriation recommended 119 
shall be a sum equivalent to one hundred forty dollars ($140) per day of incarceration 120 
served, and shall include any time spent in custody, including in a county jail, that is 121 
considered to be part of the term of incarceration, and economic damages, including but 122 
not limited to, reasonable attorneys fees associated with his or her criminal defense and 123 
efforts to prove his or her innocence, and medical expenses required after release. And 124 
that This appropriation shall not be treated as gross income to the recipient under the 125 
Revenue and Taxation Code. 126 
 127 
§4907 128 
 (a) The Legislature finds and declares that it is in the public interest to assist 129 
persons released from prison by reason of having been exonerated of their crimes based 130 
on a finding of factual innocence pursuant to Section 851.8 or 1425, and who are eligible 131 
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to present claims for compensation pursuant to this chapter, with obtaining compensation 132 
for goods and services to assist them in meeting basic needs prior to receiving any 133 
indemnification under Section 4904. 134 
 (b) For the purposes of this section and Section 4908, “exonerated person” means 135 
a person who is eligible to present a claim for compensation pursuant to this chapter. 136 
 (c) An exonerated person shall be eligible for compensation for goods and 137 
services necessary for the person to meet basic needs and successfully reintegrate into 138 
society. Those goods and services may include, without limitation, medical services, 139 
mental health counseling, housing, transportation, food, clothing, educational and 140 
vocational counseling, job training, job placement, and any other goods and services that 141 
a case management agency authorized pursuant to Section 4908 deems necessary. 142 
 (d) An exonerated person shall be eligible for compensation pursuant to 143 
subdivision (c) for up to three years from the date of his or her release from prison, if 144 
deemed necessary, or until the date that he or she receives indemnification pursuant to 145 
Section 4904, whichever occurs first. 146 
 (e) The Department of Corrections and Rehabilitation shall notify each exonerated 147 
person, at or before the time that he or she is released from prison, of his or her eligibility 148 
for compensation under this chapter. 149 
 (f) Claims under this section, and administrative costs associated therewith, shall 150 
be paid to the extent that funds are appropriated for that purpose in the Budget Act. 151 
 (g) This section shall apply to persons who were exonerated before the effective 152 
date of this section to the same extent as to persons exonerated on or after that date. 153 
 154 
§4908 155 
 (a) Private entities may be authorized to serve as case management agencies for 156 
exonerated persons. An entity shall not be authorized to serve as a case management 157 
agency unless its primary function is to serve exonerated persons, it provides 158 
individualized case management, and it specializes in assisting exonerated persons to 159 
rebuild their lives. 160 
 (b) An authorized case management agency shall be responsible for identifying 161 
goods and services needed by an exonerated person and compensable under subdivision 162 
(c) of Section 4907, purchasing those goods and services on behalf of the exonerated 163 
person, and submitting claims for compensation for those goods and services. 164 
 (c) In addition to receiving compensation for goods and services purchased for an 165 
exonerated person under subdivision (b), an authorized case management agency shall 166 
receive compensation annually for its reasonable administrative expenses. 167 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
  
The Problem: Services and compensation made available to the factually innocent could 
be better. The factually innocent do not have a case manager to reintegrate them into 
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society, no compensation for basic needs during their reintegration, and only $100 for 
every day they were in jail.  
  
The Solution: This resolution ensures greater services and compensation for the factual 
innocent: (1) It grants them a case manager to assist in their reintegration into society. (2) 
It ensures compensation for basic needs during their reintegration. (3) It ensures damages 
for their wrongful conviction include reasonable attorney fees in proving innocence and 
medical needs after reintegration.  

 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
AB 851 (2005), AB 283 (2006), AB 2937 (2008), AB 316 (2009), SB 618 (2013). 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., 
Ste. 705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  



07-11-2016 Page 1 of 5 
 

RESOLUTION 07-11-2016 
 
DIGEST 
Court Appointed Counsel: Limitations on Defendants’ Repayment of Fees 
Amends California Penal Code sections 987.8 and 987.81 to limit repayment of court provided counsel 
fees only to convicted criminal defendants. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Penal Code sections 987.8 and 987.81 to limit repayment of court 
provided counsel fees to convicted criminal defendants. This resolution should be disapproved because it 
does not fix the problem it identifies and, instead, allows even those criminal defendants who choose to 
retain private counsel after firing state-appointed counsel and who are not convicted of the charged crime 
to escape liability. 
 
California has a “strong legislative policy of shifting the costs of trial from the taxpayers to the [criminal] 
defendant,” where the criminal defendant has the present ability to repay the state, regardless of the 
outcome of the case. (See e.g., People v. Smith (2000) 81 Cal.App.4th 630, 641.) This resolution would 
only allow the state to seek recoupment from convicted criminals, and require the state to provide a 
completely free defense to those who are not convicted. The proponent incorrectly makes the presumption 
that all defendants who are found not guilty are actually innocent. 
 
While it may be, as the proponent indicates, that this policy is being improperly used by some courts to 
obtain guilty pleas (though the proponent does not cite to any articles or studies showing that this is a 
wide-spread problem that needs to be remedied), changing the scope of recoupment does not remedy the 
inappropriate use of recoupment and would significantly reduce the state’s budget, which would 
adversely impact other services that the state provides. 
 
While wishing to protect wrongly accused impoverished criminal defendants from having to repay the 
state if they are found to have the financial ability to do so, this resolution is too broad and would also 
protect even those who choose to replace appointed counsel with private counsel.  Further, the proposed 
amendments to Penal Code section 987.81, subdivision (b) alters the timing of the Court’s review of the 
criminal defendant’s assets in the context of appointed counsel. Currently, the court must order the 
defendant to appear before a county officer who is designated by the court to inquire into the defendant’s 
assets at the time court appointed counsel is furnished. The resolution changes the timing of the court’s 
order to after the defendant is convicted of a felony or a misdemeanor. Thus, the court would not be 
allowed to order the defendant to appear for a review of assets until the very end of the case, which would 
force the state to provide appointed counsel for a defendant without any review of the defendant’s assets, 
and just on the defendant’s claim that he/she cannot afford to retain private counsel. There is no 
justification for this change which prevents the State from assessing the defendant’s claim until after the 
state has paid for the entire defense, potentially wasting state resources on defendants who have the 
means to pay for counsel, but merely claim that they do not. 
 
To further the worthy goal the proponent seeks, namely to provide free representation to indigent criminal 
defendants who are wrongly accused regardless of their ability to repay the state at a later date, it may be 
better to exempt only those criminal defendants who are actually innocent, rather than those who are not 
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convicted because, for example, the state failed to meet its burden of proof, while allowing the state to 
assess the veracity of the defendant’s financial status concurrently with the appointment of counsel. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 987.8 and 987.81 to read as follows:  
  
§987.8 
 (a) If a defendant is convicted of a felony or misdemeanor offense, Uupon a finding by 1 
the court that a defendant is entitled to counsel but is unable to employ counsel, the court may 2 
hold a hearing or, in its discretion, order the defendant to appear before a county officer 3 
designated by the court, to determine whether the defendant owns or has an interest in any real 4 
property or other assets subject to attachment and not otherwise exempt by law. The court may 5 
impose a lien on any real property owned by the defendant, or in which the defendant has an 6 
interest to the extent permitted by law. The lien shall contain a legal description of the property, 7 
shall be recorded with the county recorder in the county or counties in which the property is 8 
located, and shall have priority over subsequently recorded liens or encumbrances. The county 9 
shall have the right to enforce its lien for the payment of providing legal assistance to an indigent 10 
defendant in the same manner as other lienholders by way of attachment, except that a county 11 
shall not enforce its lien on a defendant's principal place of residence pursuant to a writ of 12 
execution. No lien shall be effective as against a bona fide purchaser without notice of the lien.  13 
 (b) If a defendant is convicted of a felony or misdemeanor offense, Iin any case in which 14 
a defendant is provided legal assistance, either through the public defender or private counsel 15 
appointed by the court, upon conclusion of the criminal proceedings in the trial court, or upon the 16 
withdrawal of the public defender or appointed private counsel, the court may, after notice and a 17 
hearing, make a determination of the present ability of the defendant to pay all or a portion of the 18 
cost thereof. The court may, in its discretion, hold one such additional hearing within six months 19 
of the conclusion of the criminal proceedings. The court may, in its discretion, order the 20 
defendant to appear before a county officer designated by the court to make an inquiry into the 21 
ability of the defendant to pay all or a portion of the legal assistance provided. 22 
 (c) If a defendant is convicted of a felony or misdemeanor offense, Iin any case in which 23 
the defendant hires counsel replacing a publicly provided attorney; in which the public defender 24 
or appointed counsel was required by the court to proceed with the case after a determination by 25 
the public defender that the defendant is not indigent; or, in which the defendant, at the 26 
conclusion of the case, appears to have sufficient assets to repay, without undue hardship, all or a 27 
portion of the cost of the legal assistance provided to him or her, by monthly installments or 28 
otherwise; the court shall make a determination of the defendant's ability to pay as provided in 29 
subdivision (b), and may, in its discretion, make other orders as provided in that subdivision. 30 
This subdivision shall be operative in a county only upon the adoption of a resolution by the 31 
board of supervisors to that effect. 32 
 (d) If a defendant is convicted of a felony or misdemeanor offense, If and the defendant, 33 
after having been ordered to appear before a county officer, has been given proper notice and 34 
fails to appear before a county officer within 20 working days, the county officer shall 35 
recommend to the court that the full cost of the legal assistance shall be ordered to be paid by the 36 
defendant. The notice to the defendant shall contain all of the following: 37 
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 (1) A statement of the cost of the legal assistance provided to the defendant as determined 38 
by the court. 39 
 (2) The defendant's procedural rights under this section. 40 
 (3) The time limit within which the defendant's response is required. 41 
 (4) A warning that if the defendant fails to appear before the designated officer, the 42 
officer will recommend that the court order the defendant to pay the full cost of the legal 43 
assistance provided to him or her.  44 
 (e) At a hearing, the defendant shall be entitled to, but shall not be limited to, all of the 45 
following rights: 46 
 (1) The right to be heard in person.  47 
 (2) The right to present witnesses and other documentary evidence.  48 
 (3) The right to confront and cross-examine adverse witnesses. 49 
 (4) The right to have the evidence against him or her disclosed to him or her. 50 
 (5) The right to a written statement of the findings of the court. If the court determines 51 
that the defendant has the present ability to pay all or a part of the cost, the court shall set the 52 
amount to be reimbursed and order the defendant to pay the sum to the county in the manner in 53 
which the court believes reasonable and compatible with the defendant's financial ability. Failure 54 
of a defendant who is not in custody to appear after due notice is a sufficient basis for an order 55 
directing the defendant to pay the full cost of the legal assistance determined by the court. The 56 
order to pay all or a part of the costs may be enforced in the manner provided for enforcement of 57 
money judgments generally but may not be enforced by contempt. Any order entered under this 58 
subdivision is subject to relief under Section 473 of the Code of Civil Procedure. 59 
 (f) Prior to the furnishing of counsel or legal assistance by the court, the court shall give 60 
notice to the defendant that the court may, if the defendant is convicted of a misdemeanor or 61 
felony offense, after a hearing, make a determination of the present ability of the defendant to 62 
pay all or a portion of the cost of counsel. The court shall also give notice that, if the court 63 
determines that the defendant has the present ability, the court shall order him or her to pay all or 64 
a part of the cost. The notice shall inform the defendant that the order shall have the same force 65 
and effect as a judgment in a civil action and shall be subject to enforcement against the property 66 
of the defendant in the same manner as any other money judgment.  67 
 (g) As used in this section: 68 
 (1) "Legal assistance" means legal counsel and supportive services including, but not 69 
limited to, medical and psychiatric examinations, investigative services, expert testimony, or any 70 
other form of services provided to assist the defendant in the preparation and presentation of the 71 
defendant's case.  72 
 (2) "Ability to pay" means the overall capability of the defendant to reimburse the costs, 73 
or a portion of the costs, of the legal assistance provided to him or her, and shall include, but not 74 
be limited to, all of the following:  75 
 (A) The defendant's present financial position.  76 
 (B) The defendant's reasonably discernible future financial position. In no event shall the 77 
court consider a period of more than six months from the date of the hearing for purposes of 78 
determining the defendant's reasonably discernible future financial position. Unless the court 79 
finds unusual circumstances, a defendant sentenced to state prison shall be determined not to 80 
have a reasonably discernible future financial ability to reimburse the costs of his or her defense.  81 
 (C) The likelihood that the defendant shall be able to obtain employment within a six-82 
month period from the date of the hearing.  83 
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 (D) Any other factor or factors which may bear upon the defendant's financial capability 84 
to reimburse the county for the costs of the legal assistance provided to the defendant. 85 
 (h) At any time during the pendency of the judgment rendered according to the terms of 86 
this section, a defendant against whom a judgment has been rendered may petition the rendering 87 
court to modify or vacate its previous judgment on the grounds of a change in circumstances 88 
with regard to the defendant's ability to pay the judgment. The court shall advise the defendant of 89 
this right at the time it renders the judgment.  90 
 (i) This section shall apply to all proceedings, including contempt proceedings, in which 91 
the party is represented by a public defender or appointed counsel.  92 
 93 
§987.81  94 
 (a) In any case in which a defendant is provided legal assistance, either through the public 95 
defender or private counsel appointed by the court and is convicted of a felony or misdemeanor 96 
offense, upon conclusion of the criminal proceedings in the trial court, or upon the withdrawal of 97 
the public defender or appointed private counsel,  the court shall consider the available 98 
information concerning the defendant's ability  to pay the costs of legal assistance and may, after 99 
notice, as provided in subdivision (b), hold a hearing to make a determination of the present 100 
ability of the defendant to pay all or a portion of the cost thereof. Notwithstanding the above, in 101 
any case where the court has ordered the probation officer to investigate and report to the court 102 
pursuant to subdivision (b) of Section 1203, the court may hold such a hearing. The court may, in 103 
its discretion, hold one such additional hearing within six months of the conclusion of the 104 
criminal proceedings. 105 
 (b) Concurrent If the defendant is convicted of a felony or misdemeanor offense, as was 106 
with the furnisheding ofwith counsel or legal assistance by the court, the court mayshall order the 107 
defendant to appear before a county officer designated by the court to make an inquiry into the 108 
ability of the defendant to pay all or a portion of the legal assistance provided. Prior to the 109 
furnishing of counsel or legal assistance by the court, the court shall give notice to the defendant 110 
that the court shallmay, if the defendant is convicted of a felony or misdemeanor offense, after a 111 
hearing, make a determination of the present ability of the defendant to pay all or a portion of the 112 
cost of counsel. The court shall also give notice that, if the court determines that the defendant 113 
has the present ability, the court shall order him or her to pay all or a part of the cost. The notice 114 
shall inform the defendant that the order shall have the same force and effect as a judgment in a 115 
civil action and shall be subject to enforcement against the property of the defendant in the same 116 
manner as any other money judgment. 117 
 (c) The provisions of this section shall apply only in a county in which the board of 118 
supervisors adopts a resolution which elects to proceed under this section.  119 
 120 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Los Angeles County Bar Association  
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STATEMENT OF REASONS 
 
The Problem: Under existing criminal law, a person who is falsely accused of a crime, refuses to 
accept a plea bargain for a crime they did not commit, goes to trial and WINS (because they 
were not guilty in the first place), may still be ordered to pay the court for the costs of the court-
appointed attorney who represented them during the erroneous prosecution. Consequently, an 
impoverished person who was falsely arrested, wrongly imprisoned, wrongly prosecuted, and 
ultimately exonerated, is still subject to a penalty of thousands of dollars for daring to assert their 
constitutional right to a trial and attorney in the first place. Such a penalty, placed on the backs of 
the already-poor, makes financial problems even worse and is fundamentally unfair – 
particularly as there is no “reverse fees” provision whereby the prosecution or court is required 
to pay the costs of the wrongly accused.  
 
Finally, some unscrupulous courts threaten defendants with “attorney’s fees” even if they are 
acquitted, in order to induce pleas. Consequently, innocent people, who should not be convicted, 
are induced to plead guilty to time-served offers in exchange for an agreement to waive such 
fees.  
  
The Solution: The proposed resolution would restrict attorney fees provisions to defendants who 
are actually convicted following trial or a plea.  Such an amendment would remove an 
unjustified burden on the innocent, and remove an improper inducement (the threat of such fees) 
from pre-trial plea negotiations.  
  
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule.  
  
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Office of Los Angeles 
County Public Defender, 210 W Temple Street, 19th Floor, Los Angeles, CA 90012, phone 213-
974-2941, e-mail nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Nick Stewart-Oaten 
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RESOLUTION 08-01-2016  
 

DIGEST 
Discovery: Personal Service  
Amends Code of Civil Procedure section 2016.050 to allow for personal service of discovery and 
discovery motions.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure section 2016.050 to allow for personal service 
of discovery and discovery motions.  This resolution should be approved in principle because 
allowing for personal service of discovery or discovery motions assures a reliable means of 
service without any additional burden on the parties.  
 
Personal service is one of the fastest and most reliable means of service. The proponent correctly 
points out that, in practice, attorneys do personally serve time-sensitive discovery and discovery 
responses.  The code, as written, however, does not specially provide for personal service. The 
law should be amended to conform to current best practices and expectations of our bar 
members. There appears to be little to no drawback in doing so.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2016.050 to read as follows: 
 
§2016.050 
 Sections 1011 and 1013 applies apply to any method of discovery or service of a motion 1 
provided for in this title. 2 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem:  This statute authorizes methods of service for discovery and discovery-related 
motions.  However, Section 1013 only allows service by mail and express mail, and facsimile 
and electronic service where agreed to by the parties.  The most notable exception is personal 
service.  In practice, attorneys do personally serve time-sensitive discovery and discovery 
responses, so this just codifies the practice of personal service. 
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The Solution: This authorizes personal service of discovery and discovery-related motions. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 08-02-2016 
 
DIGEST 

Amends Code of Civil Procedure section 2034.460 to require expert witnesses produce 
documents pursuant to deposition notice. 

Expert Discovery: Production of Expert Documents Pursuant to Notice of Deposition 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure section 2034.460 to require expert witnesses 
produce documents pursuant to deposition notice.  This resolution should be approved in 
principle because it reduces the ability and incentive for attorneys to practice gamesmanship 
when responding to expert witness disclosures and depositions.   
 
The fact that the California Practice Guide: Civil Procedure Before Trial (“the Rutter Guide”) 
addresses the exact question of whether a subpoena is necessary, indicates the proponent has 
accurately identified a real issue. As the Rutter Guide states, “[i]t is unclear whether a notice to 
depose the retained expert may be coupled with a demand the expert produce documents, or 
whether a subpoena is necessary.”  (Weil & Brown, Cal. Practice Guide: Civil Procedure Before 
Trial (The Rutter Group 2016) ¶ 8:1695.1.) 
 
The Rutter Guide also says that Code of Civil Procedure section 2034.300, subdivision (c), 
provides for exclusion of an expert’s testimony from trial if a party unreasonably fails to produce 
reports and writings of expert witnesses, because the party who retains the expert arguably has 
control of the expert’s documents.  (Weil & Brown, Cal. Practice Guide: Civil Procedure Before 
Trial (The Rutter Group 2016) ¶ 8:1695.1.) This seems to be an additional protection mechanism 
that ensures that no “gamesmanship and sandbagging” occur – if a party wants to use an expert’s 
testimony, the party will voluntarily produce reports even without the resolution’s suggested 
language, for fear that the testimony will be thrown out altogether. Nonetheless, the Rutter Guide 
suggests, “until this issue is clarified, serve a deposition subpoena to obtain the expert’s 
documents unless the party who retained the expert agreed to make them available.”  (Ibid.) 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2034.460 to read as follows: 
 
§2034.460 
 (a) The service of a proper deposition notice accompanied by the tender of the expert 1 
witness fee described in Section 2034.430 is effective to require the party employing or retaining 2 



 

 

the expert to produce the expert for the deposition as well as to produce any document, 3 
electronically stored information, or tangible thing for inspection and copying, pursuant with 4 
Section 2025.280(a)
 (b) If the party noticing the deposition fails to tender the expert's fee under Section 6 
2034.430, the expert shall not be deposed at that time unless the parties stipulate otherwise. 7 

. 5 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

: Pursuant with CCP § 2034.210(c), demands for expert witness information may 
include a demand for discoverable reports and writings made by the expert in the course of 
preparing that expert's opinion.  However, CCP §2034.210(c) does not expressly obligate parties 
to produce any other documents which may be in the expert’s file, or any evidence examined or 
considered, but not “made by” the expert. 

CCP §2034.460 permits parties to utilize a notice of deposition to compel another party to 
produce their retained expert for deposition.  However, CCP §2034.460 does not expressly 
address whether this includes the ability to require production of documents/evidence at such a 
deposition.  There is a strong implication that the right to require production was intended, in that 
CCP §2034.410 states that the “procedures for taking oral and written depositions” “apply to a 
deposition of a listed trial expert witness.” By citing to CCP §2025.010 et seq., it appears that the 
legislature intended to permit parties to use notices of deposition to not only require retained 
expert to appear, but also to produce documents/evidence. 
 
While some counsel are cooperative and willing to have their experts voluntarily produce their 
entire files, gamesmanship and sandbagging remain a common practice.  This often leads to a 
battle as to whether the party noticing the deposition was obligated to personally serve a 
subpoena on the retained expert to require the production of relevant documents/evidence. 
 
The purpose of expert witness discovery is to give fair notice of what an expert will say at trial.  
Bonds v. Roy (1999) 20 Cal. 4th 140, 146. The need for pretrial discovery is greater with respect 
to expert witnesses, because the other parties must prepare to cope with witnesses possessed of 
specialized knowledge in some scientific or technical field.  Bonds, 20 Cal. 4th at 147. 
 
The California courts lump together experts “who are parties, employees of parties, or are 
‘retained by a party for the purpose of forming and expressing an opinion.’” Kalaba v. Gray 
(2002) 95 Cal.App.4th 1416, 1421.  It would therefore make no sense to treat retained experts as 
a party controlled witness for the purpose of compelling them to appear for deposition, while 
simultaneously treating them like independent witness when it comes to compelling them to 
produce documents/evidence at that same deposition. 
 
The Solution: This resolution is meant to clarify the obligation of parties to not merely produce 
their retained experts for deposition, but also relevant documents/evidence in the expert’s 
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possession, through a notice of deposition, without a separate subpoena.  The added language 
precisely mirrors CCP §2025.280(a), to create consistency with the obligations which apply to 
other party controlled witnesses.  The proposed additional language also complies with CCP 
§2034.410, which declares that the “procedures for taking oral and written depositions” set forth 
in CCP §2025.010 et seq. (which include the ability to require production of documents/evidence 
at a deposition), are meant to “apply to a deposition of a listed trial expert witness….” 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statue or rule, other than those identified above. 
  
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jason E. Turner, Esq., 315 West Third 
Street, Santa Ana, CA 92701, Phone: (714) 543-0593, Fax: (714) 543-0598, Email: 
Turner@cprlawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE: Jason E. Turner 

mailto:Turner@cprlawoffice.com�
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RESOLUTION 08-03-2016 
 
DIGEST 

Amends Code of Civil Procedure sections 2030.030, 2030.040, 2030.050 and 2030.090 to 
require a court order for more than 25 special interrogatories. 

Discovery:  Limit of 25 Special Interrogatories Without Court Order 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolutions 10-11-2000, 11-03-2005, and 13-05-2009, which were approved in 
principle. 

: 

 
Reasons
This resolution amends Code of Civil Procedure sections 2030.030, 2030.040, 2030.050 and 
2030.090 to require a court order for more than 25 special interrogatories.  This resolution should 
be disapproved because although requiring leave of court to propound interrogatories beyond the 
presumptive limit would lessen a form of discovery abuse, simultaneously lowering the 
presumptive limit to 25 special interrogatories would unduly limit the legitimate use of an 
essential discovery device. 

: 

 
The ability of a party to propound any number of additional interrogatories by signing a 
declaration of necessity, with the burden on the responding party to move for a protective order, 
makes it relatively easy for a party to propound a large number of special interrogatories, and has 
led to discovery abuses in some cases.  Although this resolution adequately addresses the 
problem of excessive interrogatories, further reducing the presumptive limit on interrogatories 
from 35 to 25 will not allow for sufficient discovery in most cases.  The resolution could achieve 
its purpose without hampering good faith discovery if it preserved, or even increased, the 
existing limit of 35 in tandem with the elimination of the declaration of necessity, as was done in 
earlier resolutions that required leave of court to propound additional interrogatories.  
Resolutions 10-11-2000 and 11-03-2005 retained the limit of 35 special interrogatories, while 
Resolution 13-05-2009 increased the limit to 50 special interrogatories. 
 
This resolution is related to Resolution 08-04-2016, which makes similar changes with respect to 
requests for admissions. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 2030.030, 2030.040, 2030.050 and 
2030.090 to read as follows: 
 
§2030.030 
 (a) A party may propound to another party either or both of the following: 1 
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 (1) Thirty Twenty

 (2) Any additional number of official form interrogatories, as described in Chapter 17 4 
(commencing with Section 2033.710), that are relevant to the subject matter of the pending 5 
action. 6 

-five specially prepared interrogatories that are relevant to the subject 2 
matter of the pending action. 3 

 (b) Unless otherwise stipulated in writing, ordered by the court, or unless Except as 7 
provided in by Section 2030.070, no party shall, as a matter of right, propound to any other party 8 
more than 35 25

 (c) Unless a declaration as described in Section 2030.050 has been made, 

 specially prepared interrogatories. If the initial set of interrogatories does not 9 
exhaust this limit, the balance may be propounded in subsequent sets. 10 

Unless 11 
otherwise stipulated in writing, ordered by the court, or provided by Section 2030.070,

 16 

 a party 12 
need only respond to the first 35 25 specially prepared interrogatories served, if that party states 13 
an objection to the balance, under Section 2030.240, on the ground that the limit has been 14 
exceeded. 15 

§2030.040 17 
 (a) Subject to the right of the responding party to seek a protective order under Section 18 
2030.090, any party may seek an order for leave to propound who attaches a supporting 19 
declaration as described in Section 2030.050 may propound a greater number of specially 20 
prepared interrogatories to another party upon a showing that 

 (1) The complexity or the quantity of the existing and potential issues in the particular 23 
case. 24 

if this greater number is warranted 21 
because of any of the following: 22 

 (2) The financial burden on a party entailed in conducting the discovery by oral 25 
deposition. 26 
 (3) The expedience of using this method of discovery to provide to the responding party 27 
the opportunity to conduct an inquiry, investigation, or search of files or records to supply the 28 
information sought. 29 
 (b) If the responding party seeks a protective order on the ground that the number of 30 
specially prepared interrogatories is unwarranted, the propounding party shall have the burden of 31 
justifying the number of these interrogatories. 32 
 33 
§2030.050 34 
 Any party moving the court for leave to propound who is propounding or has propounded 35 
more than 35 25 specially prepared interrogatories to any other party shall attach to each set of 36 
those interrogatories submit
 38 

 a declaration containing substantially the following: 37 

DECLARATION FOR ADDITIONAL DISCOVERY 39 
 40 

 I, __________, declare: 41 
 1. I am (a party to this action or proceeding appearing in propria persona) (presently the 42 
attorney for __________, a party to this action or proceeding). 43 
 2. I am propounding to __________ the attached set of interrogatories. 44 
 3. This set of interrogatories will cause the total number of specially prepared 45 
interrogatories propounded to the party to whom they are directed to exceed the number of 46 
specially prepared interrogatories permitted by Section 2030.030 of the Code of Civil Procedure. 47 
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 4. I have previously propounded a total of __________ interrogatories to this party, of 48 
which __________ interrogatories were not official form interrogatories. 49 
 5. This set of interrogatories contains a total of __________ specially prepared 50 
interrogatories. 51 
 6. I am familiar with the issues and the previous discovery conducted by all of the parties 52 
in the case. 53 
 7. I have personally examined each of the questions in this set of interrogatories. 54 
 8. This number of questions is warranted under Section 2030.040 of the Code of Civil 55 
Procedure because __________. (Here state each factor described in Section 2030.040 that is 56 
relied on, as well as the reasons why any factor relied on is applicable to the instant lawsuit.) 57 
 9. None of the questions in this set of interrogatories is being propounded for any 58 
improper purpose, such as to harass the party, or the attorney for the party, to whom it is 59 
directed, or to cause unnecessary delay or needless increase in the cost of litigation. 60 
 61 
I declare under penalty of perjury under the laws of California that the foregoing is true and 62 
correct, and that this declaration was executed on __________. 63 
       64 
(Signature) 65 
       66 
Attorney for   67 
 68 
§2030.090 69 
 (a) When interrogatories have been propounded, the responding party, and any other 70 
party or affected natural person or organization may promptly move for a protective order. This 71 
motion shall be accompanied by a meet and confer declaration under Section 2016.040. 72 
 (b) The court, for good cause shown, may make any order that justice requires to protect 73 
any party or other natural person or organization from unwarranted annoyance, embarrassment, 74 
or oppression, or undue burden and expense. This protective order may include, but is not limited 75 
to, one or more of the following directions: 76 
 (1) That the set of interrogatories, or particular interrogatories in the set, need not be 77 
answered. 78 
 (2) That, contrary to the representations made in a declaration submitted under Section 79 
2030.050, the number of specially prepared interrogatories is unwarranted. 80 
 (3) That the time specified in Section 2030.260 to respond to the set of interrogatories, or 81 
to particular interrogatories in the set, be extended. 82 
 (4) That the response be made only on specified terms and conditions. 83 
 (5) That the method of discovery be an oral deposition instead of interrogatories to a 84 
party. 85 
 (6) That a trade secret or other confidential research, development, or commercial 86 
information not be disclosed or be disclosed only in a certain way. 87 
 (7) That some or all of the answers to interrogatories be sealed and thereafter opened only 88 
on order of the court. 89 
 (c) If the motion for a protective order is denied in whole or in part, the court may order 90 
that the party provide or permit the discovery against which protection was sought on terms and 91 
conditions that are just. 92 



08-03-2016 Page 4 of 5 
 

 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 93 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 94 
motion for a protective order under this section, unless it finds that the one subject to the sanction 95 
acted with substantial justification or that other circumstances make the imposition of the 96 
sanction unjust. 97 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

: Written discovery is perhaps among the most expensive and least profitable ways 
to conduct discovery. Voluminous special interrogatories, in particular, are often used as a 
tactical ploy to impose costs and casualties on the opposition. Worse, because the so-called Rule 
of 35 can be obviated with a simple declaration by the propounding party’s counsel, special 
interrogatories are almost never limited to 35. For this reason there is no effective limit to the 
number of special interrogatories. Perhaps this is why the conventional wisdom holds, 
“Discovery procedures in civil litigation are time-consuming and expensive armaments in a war 
of attrition, as parties try to induce favorable settlement by grinding down an adversary or 
expending disproportionate resources in search of the elusive ‘smoking gun.’” Daniel B. 
Winslow & Alexandra Bedell-Healy, Economical Litigation Agreements, 11 Pepp. Disp. Resol. 
L.J. 125 (2010); see Andrew J. Wistrich & Jeffrey J. Rachlinski, How Lawyers' Intuitions 
Prolong Litigation, 86 S. Cal. L. Rev. 571, 626 (2013) (arguing that “the civil justice system . . . 
withers . . . as unaffordable discovery . . . render it useless and prohibitively expensive for almost 
every purpose”). 

Although written discovery cannot and should not be eliminated. It should be curtailed. 
 
The Solution

 

: The California Courts should follow the federal judiciary by capping the 
presumptive limit of special interrogatories to 25. Further, parties should not be able to propound 
additional special interrogatories simply by declaring they believe they need to, shifting the 
burden to the responding party who would otherwise have to expend their own resources moving 
for a protective order. Instead, like in the federal courts, the propounding party (not the 
responding party), should bear the burden of moving the court when additional special 
interrogatories are necessary. 

This compromise will far more effectively limit the number of special interrogatories to a 
reasonable limit while simultaneously preserving a party’s right to propound additional special 
interrogatories when determined by the court. This is the system employed by the federal 
judiciary for decades. And no evidence suggests limiting discovery in this way has resulted in an 
inferior quality of justice in the federal courts as compared to the California courts. 
 
Notably, this does not impact a party’s ability to take depositions or seek production of 
documents—which continues to be unlimited. And although the initial disclosure provision of 
Rule 26 in the federal system gives parties some additional information for free, virtually all of 
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the same information can be acquired by parties in the California state system by propounding 
the Judicial Council’s form interrogatories, which do not count against the special 
interrogatories’ 25. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This resolution shifts the burden from responding party to propounding party to justify the need 
for more than 25 Interrogatories.  Under the current statutes, propounding party may propound 
more than 35 interrogatories by serving a Declaration justifying the number of interrogatories.  
The propounding party must then either answer all of the interrogatories or bring a protective 
order motion.  It is a rare case in complex litigation where even 35 interrogatories, much less 25 
interrogatories, are sufficient to pin down the contentions, facts, witnesses, and documents 
supporting the responding parties’ claims.  To shift the burden to propounding party to obtain 
necessary discovery either in a motion in an already crowded courts or by trying to persuade 
responding party to agree to such discovery encourages vague pleading at the outset and 
gamesmanship in responding to discovery—an all too prevalent problem in complex litigation.  
The required Declaration to propound more than 35 interrogatories requires the attorney to swear 
under penalty of perjury that the interrogatories are warranted and are not propounded for an 
improper purpose.  That should be sufficient.  
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RESOLUTION 08-04-2016 
 
DIGEST 

Amends Code of Civil Procedure sections 2033.030, 2033.040, 2033.050 and 2033.080 to 
require a court order for more than 25 requests for admission. 

Discovery:  Limit of 25 Requests for Admission Without Court Order 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolution 10-12-2000, which was approved in principle. 

: 

 
Reasons
This resolution amends Code of Civil Procedure sections 2033.030, 2033.040, 2033.050 and 
2033.080 to require a court order for more than 25 requests for admission.  This resolution 
should be disapproved because it would unduly limit an effective discovery device that has not 
been shown to be a common source of discovery abuse.  

: 

 
Although the limitation in this resolution is similar to the proposed restrictions on interrogatories 
in Resolution 08-03-2016, it does not have a similar justification.  Excessive interrogatories have 
led to presumptive limits in most other states and in federal court, but there has not been similar 
widespread abuse from excessive requests for admission.  For this reason, (and contrary to the 
proponent’s assertion), there has never been a limit on the number of requests for admission that 
may be propounded under the Federal Rules of Civil Procedure.  In 2014, a proposed amendment 
to Federal Rule of Civil Procedure, rule 36 limiting a party to 25 requests for admission was 
proposed and later withdrawn by the United States Judicial Conference in response to negative 
public comment. 
 
To the extent that requests for admission lead to abuse when combined with Form Interrogatory 
No. 17.1, a more narrowly-tailored remedy would be to amend section 2033.040 to provide that a 
declaration of necessity for additional requests for admission does not permit the propounding 
party to serve corresponding form interrogatories for the additional requests. 
 
This resolution is related to Resolution 08-03-2016, which makes similar changes with respect to 
special interrogatories. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 2033.030, 2033.040, 2033.050 and 
2033.080 to read as follows: 
 
§2033.030 
 (a) No party shall request, as a matter of right, that any other party admit more than 35 25

 (b) Unless a declaration as described in Section 2033.050 has been made, 

 1 
matters that do not relate to the genuineness of documents. If the initial set of admission requests 2 
does not exhaust this limit, the balance may be requested in subsequent sets. 3 

Unless 4 
otherwise stipulated in writing, or ordered by the court, a party need only respond to the first 5 
35 25

 (c) The number of requests for admission of the genuineness of documents is not limited 9 
except as justice requires to protect the responding party from unwarranted annoyance, 10 
embarrassment, oppression, or undue burden and expense. 11 

 admission requests served that do not relate to the genuineness of documents, if that party 6 
states an objection to the balance under Section 2033.230 on the ground that the limit has been 7 
exceeded. 8 

 12 
§2033.040 13 
 (a) Subject to the right of the responding party to seek a protective order under Section 14 
2033.080, any party may seek an order for leave to propound who attaches a supporting 15 
declaration as described in Section 2033.050 may request a greater number of admissions 16 
by upon

 (b) If the responding party seeks a protective order on the ground that the number of 19 
requests for admission is unwarranted, the propounding party shall have the burden of justifying 20 
the number of requests for admission. 21 

 another party if the greater number is warranted by the complexity or the quantity of the 17 
existing and potential issues in the particular case. 18 

  22 
§2033.050 23 
 Any party moving the court for leave to request who is requesting or who has already 24 
requested more than 35 25 admissions not relating to the genuineness of documents by any other 25 
party shall attach to each set of requests for admissions submit

 28 

 a declaration containing 26 
substantially the following words: 27 

DECLARATION FOR ADDITIONAL DISCOVERY 29 
 30 

 I, __________, declare: 31 
 1. I am (a party to this action or proceeding appearing in propria persona) (presently the 32 
attorney for __________, a party to this action or proceeding).  33 
 2. I am propounding to __________ the attached set of requests for admission.  34 
 3. This set of requests for admission will cause the total number of requests propounded 35 
to the party to whom they are directed to exceed the number of requests permitted by Section 36 
2033.030 of the Code of Civil Procedure.  37 
 4. I have previously propounded a total of __________ requests for admission to this 38 
party.  39 
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 5. This set of requests for admission contains a total of __________ requests.  40 
 6. I am familiar with the issues and the previous discovery conducted by all of the parties 41 
in this case.  42 
 7. I have personally examined each of the requests in this set of requests for admission.  43 
 8. This number of requests for admission is warranted under Section 2033.040 of the 44 
Code of Civil Procedure because __________. (Here state the reasons why the complexity or the 45 
quantity of issues in the instant lawsuit warrant this number of requests for admission.)  46 
 9. None of the requests in this set of requests is being propounded for any improper 47 
purpose, such as to harass the party, or the attorney for the party, to whom it is directed, or to 48 
cause unnecessary delay or needless increase in the cost of litigation.  49 
 50 
I declare under penalty of perjury under the laws of California that the foregoing is true and 51 
correct, and that this declaration was executed on __________. 52 
 53 
       54 
(Signature) 55 
       56 
Attorney for   57 
 58 
§2033.080 59 
 (a) When requests for admission have been made, the responding party may promptly 60 
move for a protective order. This motion shall be accompanied by a meet and confer declaration 61 
under Section 2016.040. 62 
 (b) The court, for good cause shown, may make any order that justice requires to protect 63 
any party from unwarranted annoyance, embarrassment, oppression, or undue burden and 64 
expense. This protective order may include, but is not limited to, one or more of the following 65 
directions: 66 
 (1) That the set of admission requests, or particular requests in the set, need not be 67 
answered at all. 68 
 (2) That, contrary to the representations made in a declaration submitted under Section 69 
2033.050, the number of admission requests is unwarranted. 70 
 (3) That the time specified in Section 2033.250 to respond to the set of admission 71 
requests, or to particular requests in the set, be extended. 72 
 (4) That a trade secret or other confidential research, development, or commercial 73 
information not be admitted or be admitted only in a certain way. 74 
 (5) That some or all of the answers to requests for admission be sealed and thereafter 75 
opened only on order of the court. 76 
 (c) If the motion for a protective order is denied in whole or in part, the court may order 77 
that the responding party provide or permit the discovery against which protection was sought on 78 
terms and conditions that are just. 79 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 80 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 81 
motion for a protective order under this section, unless it finds that the one subject to the sanction 82 
acted with substantial justification or that other circumstances make the imposition of the 83 
sanction unjust. 84 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

: “The price of civil litigation, measured by time or treasure, is often too high and 
too slow and lacks any proportion to the value of the dispute.” Daniel B. Winslow & Alexandra 
Bedell-Healy, Economical Litigation Agreements, 11 Pepp. Disp. Resol. L.J. 125 (2010); see 
Maurice E. Stucke, Does the Rule of Reason Violate the Rule of Law?, 42 U.C. Davis L. Rev. 
1375, 1490 n.380 (2009) (“Among the themes from a recent survey of over 1,000 trial lawyers 
were that electronic discovery was a “morass,” the civil discovery system is broken, and 85 
percent thought that civil litigation generally and discovery particular are too expensive.”). 

Voluminous requests for admission—inevitably paired with Form Interrogatory 17.1 seeking all 
facts, witnesses, and documents in support of every denial—is often used as a tactical ploy to 
impose costs and casualties on the opposition. Worse, because the so-called Rule of 35 can be 
obviated with a simple declaration by the propounding party’s counsel, requests for admission 
are almost never limited to 35. For this reason there is no effective limit to the number of 
requests for admission. 
 
The Solution

 

: The California Courts should follow the federal judiciary by capping the 
presumptive limit of requests for admission to 25. Further, parties should not be able to propound 
additional requests for admission simply by declaring they believe they need to, shifting the 
burden to the responding party who would otherwise have to expend their own resources moving 
for a protective order. Instead, like in the federal courts, the propounding party (not the 
responding party), should bear the burden of moving the court when additional requests for 
admission are necessary. 

This compromise will far more effectively limit the number of requests for admission to a 
reasonable limit while simultaneously preserving a party’s right to propound additional requests 
for admission when determined by the court. This is the system employed by the federal 
judiciary for decades. And no evidence suggests limiting discovery in this way has resulted in an 
inferior quality of justice in the federal courts as compared to the California courts. 
 
Notably, this does not impact a party’s ability to request admission as to the genuineness of 
documents or to request production of documents—which continues to be unlimited. And 
although the initial disclosure provision of Rule 26 in the federal system gives parties some 
additional information for free, virtually all of the same information can be acquired by parties in 
the California state system by propounding the Judicial Council’s form interrogatories, which do 
not count against the requests for admission’s 25. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
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CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
 
 

COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This resolution shifts the burden from responding party to propounding party to justify the need 
for more than 25 Requests for Admission.  Under the current statutes, propounding party may 
propound more than 35 Requests for Admission by serving a Declaration justifying the number 
of Requests.  The propounding party must then either answer all of the Requests or bring a 
protective order motion.  It is a rare case in complex litigation where even 35 Requests for 
Admission, much less 25 Requests for Admission, are sufficient to pin down the contentions, 
facts, witnesses, and documents supporting the responding parties’ claims.  To shift the burden to 
propounding party to obtain necessary discovery either in a motion in an already crowded courts 
or by trying to persuade responding party to agree to such discovery encourages vague pleading 
at the outset and gamesmanship in responding to discovery—an all too prevalent problem in 
complex litigation.  The required Declaration to propound more than 35 Requests requires the 
attorney to swear under penalty of perjury that the Requests are warranted and are not 
propounded for an improper purpose.  That should be sufficient.    
 
Moreover, the change to mirror the federal judiciary ignores that Federal Rule of Civil Procedure 
26 provides for mandatory initial disclosures and a conference of the parties during which the 
parties create a discovery plan, narrow the issues, define the claims and defenses and discuss the 
possibilities of settlement. As a result of the limited requirements for pleading a cause of action, 
without a requirement such as FRCP 26, discovery requests in excess of 25 are usually needed. 
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RESOLUTION 08-05-2016 
 
DIGEST 
Civil Discovery:  Opposition Separate Statements in Discovery Motions 
Amends California Rules of Court, rule 3.1345 to specify content of separate statements in 
discovery motions and to allow for opposition separate statements.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 3.1345 to specify content of separate 
statements in discovery motions and to allow for opposition separate statements.  This resolution 
should be disapproved because it adds an additional layer of paperwork to an already paper 
intensive process, and the format of the separate statement it advocates would be inconsistent 
with the California Rules of Court regarding the formatting of motion paperwork. 
 
The idea that there should be an opposition separate statement in discovery motions and that they 
be available in electronic version makes eminent sense, if one agrees with the requirement of 
such separate statements in discovery motions at all.  In the context of a summary judgment 
motion, an opposition separate statement is intended, at least in theory, to aid the court in getting 
to the heart of the motion, that is, to isolate the triable issues of material fact, if any.   
 
In the context of voluminous, detailed discovery motions it is not clear that it is appropriate to 
add an additional document, rather than addressing the discovery issues serially in the 
memorandum of points and authorities and avoiding the separate statement format requirement 
entirely.  Similarly, conciseness of content is an excellent idea, but it is an expectation that 
should not need codification, and would be virtually impossible to enforce, creating an additional 
opportunity for gamesmanship.  If such opposition separate statements were to be required, the 
exchange of electronic versions of such statements would make sense to at least somewhat 
reduce the additional time and effort that would be required to create these additional documents.   
However, proposed subdivisions (f)(1) and (f)(2) conflict with several California Rules of Court, 
including, but possibly not limited to:  rule 2.102 [single sided documents], rule 2.104 [12 point 
type], rule 2.107 [margins], rule 2.111 [format of first page], and rules 2.113, 2.115, and 3.1110, 
subdivision (e)  [binding and hole punching at the top.]  Until all courts in California go to some 
type of e-filing these standards are necessary for the handling of paper files.  Also, because of the 
nature of the information required for such separate statements, a five column landscape format, 
even in ten point type, would likely not be as beneficial as something in a format congruent with 
the California Rules of Court that lists the required elements in serial form in the order of 
dispute.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Rules of Court, rule 3.1345 to read as follows: 
 
Rule 3.1345 
 (a) Separate statement required 1 
 Any motion or opposition involving the content of a discovery request or the responses to 2 
such a request must be accompanied by a separate statement. The motions and oppositions that 3 
require a separate statement include a motion: 4 
 (1) To compel further responses to requests for admission; 5 
 (2) To compel further responses to interrogatories; 6 
 (3) To compel further responses to a demand for inspection of documents or tangible 7 
things; 8 
 (4) To compel answers at a deposition; 9 
 (5) To compel or to quash the production of documents or tangible things at a deposition; 10 
 (6) For medical examination over objection; and 11 
 (7) For issue or evidentiary sanctions. 12 
 (b) Separate statement not required 13 
 A separate statement is not required when no response has been provided to the request 14 
for discovery. 15 
 (c) Contents of separate statement 16 
 A separate statement is a separate document filed and served with the discovery motion 17 
or opposition that provides all the information necessary to understand each discovery request 18 
and all the responses to it that are at issue. The separate statement must be full and complete so 19 
that no person is required to review any other document in order to determine the full request and 20 
the full response. Material must not be incorporated into the separate statement by reference. The 21 
separate statement must include--for each discovery request (e.g., each interrogatory, request for 22 
admission, deposition question, or inspection demand) to which a further response, answer, or 23 
production is requested--the following: 24 
 (1) The text of the request, interrogatory, question, or inspection demand; 25 
 (2) The text of each response, answer, or objection, and any further responses or answers; 26 
 (3) A short and concise statement, by movant, of the factual and legal reasons for 27 
compelling further responses, answers, or production as to each matter in dispute; 28 
 (4) A short and concise statement by the opponent to the motion, of the factual and legal 29 
reasons for not compelling further responses, answers, or production as to each matter in dispute; 30 
 (4) (5) If necessary, the text of all definitions, instructions, and other matters required to 31 
understand each discovery request and the responses to it; 32 
 (5) (6) If the response to a particular discovery request is dependent on the response 33 
given to another discovery request, or if the reasons a further response to a particular discovery 34 
request is deemed necessary are based on the response to some other discovery request, the other 35 
request and the response to it must be set forth; and 36 
 (6) (7) If the pleadings, other documents in the file, or other items of discovery are 37 
relevant to the motion, the party relying on them must summarize each relevant document. 38 
 (d) Identification of interrogatories, demands, or requests 39 
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 A motion concerning interrogatories, inspection demands, or admission requests must 40 
identify the interrogatories, demands, or requests by set and number. 41 
 (e) Meaning of Short and Concise Statement 42 
 The short and concise statement made by movant or opponent (discussed subsections c(3) 43 
and c(4) above) shall recapitulate the factual and legal reasons made by the respective parties in 44 
their briefing—and no additional reasons—in an abbreviated fashion sufficient to cogently refer 45 
to those reasons in the separate statement. The full reason or argument shall not be repeated in 46 
the separate statement. 47 
 (f) Form of the Separate Statement 48 
 The separate statement shall be in the following format: 49 
 (1) The separate statement shall be in the form of a five-column chart with the first row 50 
entitled “Discovery Demand,” the second row entitled, “Discovery Response,” the third row 51 
entitled “Reason(s) for Further Discovery Response,” the fourth row entitled, “Reason(s) Why 52 
No Further Response Required,” and the fifth row entitled “Ruling.” 53 
 (2) The separate statement shall be single spaced, in ten point font, and printed (in paper 54 
or as a pdf) in landscape format. If printed on paper, the separate statement shall be printed 55 
double-sided when possible. 56 
 (g) Request for electronic version of separate statement 57 
 On request, a party must, within three days provide to any other party or the court an 58 
electronic version of its separate statement. The electronic version may be provided in any form 59 
on which the parties agree. If the parties are unable to agree on the form, the responding party 60 
must provide to the requesting party the electronic version of the separate statement that it used 61 
to prepare the document filed with the court. Under this subdivision, a party is not required to 62 
create an electronic version or any new version of any document for the purpose of transmission 63 
to the requesting party. 64 
 

(Proposed new language to be underlined; language to be deleted stricken) 
 

PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Separate statements as currently mandated by the Rules of Court are virtually 
useless. On the one hand they require too much. On the other hand they require too little. 
 
Too Much. Currently separate statements are merely a recapitulation of the arguments already 
made in memorandum of points and authorities. In fact, out of concern for waiving any argument 
or any part of any argument, parties often just cut and paste the text from the memorandum into 
the separate statement. But because the argument must be repeated for each individuated request, 
and because on any given motion dozens if not hundreds of requests are at issue, it is not 
uncommon to have separate statements that are two, three, four inches thick. The separate 
statement is now far too large to be of any use to the court. Perhaps this is why some federal 
courts in California do not allow the parties to file separate statements without leave of court. See 
N.D. Cal. L.R. 56-2. 
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Too Little. On the other hand, because the California Rules of Court do not currently mandate 
that opponents provide separate statements, few do. As a result, the separate statement is just a 
one-sided document that repeats the movant’s arguments from the memorandum of points and 
authorities. This defeats the whole point of the separate statement which is to provide a neat and 
tidy location to compare argument to argument.  
 
The Solution: An example of how the separate statement document is supposed to work can be 
found in the context of motions for summary judgment. See Cal. R. Ct. 3.1350(h). There the 
rules mandate the parties provide a table that contains (1) the facts, (2) the evidence in support, 
and (3) the evidence controverting (if any). This gives the court a convenient way to compare 
and contrast the evidence from each side simply by locating the fact in controversy and 
examining the table row on that page. 
 
Building on that model, the rule for a discovery separate statement should require movant and 
opponent to provide reasons for and reasons against compelling further responses for any 
particular discovery response. The resolution here instructs the movant to draft a table with short 
and concise arguments. The responding party will request an electronic copy of the movant’s 
separate statement—again modeled after the motion for summary judgment language rule, see 
Cal. R. Ct. 3.1350(i)—and provide opposition argument. Once complete, the totality of the 
controversy for any given request, will be encapsulated within table cells, often on a single page. 
The result should be a document the court can refer to when thinking about the arguments for 
and against simply by glancing at the contents of any given row. As compared to the status quo, 
this should produce a document of some utility to the court. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
 

COUNTERARGUMENTS 

SACRAMENTO COUNTY BAR ASSOCIATION 

This resolution seeks to fundamentally change how separate statements in discovery motions are 
drafted, in an effort to promote efficiency and conserve judicial resources.  However, the 
proposed changes could very well do the opposite, with practical limitations and in fact are in 
direct conflict with the requirements of the California Rules of Court, despite the resolution’s 
statement regarding the lack of impact on other laws.  
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The resolution’s statement that the separate statement currently is only regurgitating the 
arguments made in the Points & Authorities seems to indicate that the bar is misusing those two 
documents, which will not be cured by this change. A failure to use a “short and concise 
statement” carries with it no enforcement outside of generic misuse statutes, and it is likely that 
the same problem will occur with this change, only it will be compounded due to the resolution’s 
formatting requirements, as described below.  
 
The table format the resolution mandates is too cumbersome. In Motions for Summary 
Judgment, the table only has two columns. This new requirement would create a 5-row table. 
Even if the page were in landscape, that would leave less than 2” per column. Many arguments 
(to be contained in the “reasons for further discovery response” column) are lengthy and require 
specific analysis of the legal issues. It could create a situation where a moving party has to use 
multiple pages simply to list their reasons for compelling further answer, while the rest of the 
page would be blank. This seems like a waste of paper, which the resolution is clearly trying to 
avoid.  
 
However, even the resolution’s attempt to reduce the amount of paper is flawed and directly 
conflicts other California Rules of Court. CRC 2.102 requires that all filed documents be single 
sided. As that is the norm with filed documents, and how files are physically maintained in most 
courts, this could lead to a situation where the court simply copies the double sided document to 
be single sided to conform with the manner in which their files are stored. CRC 2.104 likewise 
requires all documents filed with trial courts to be presented in 12-point font, which is also in 
conflict with Proponent’s resolution. CRC 2.108 requires that the lines on each page filed be one 
and one-half spaced, or double-spaced, which is in conflict with the resolution’s single-space 
requirement. It is also unclear what resolution means by requiring that the separate statement be 
printed “as a pdf”.  
 
Finally, the resolution’s last requirement that a document be made available in electronic format 
assumes that all documents filed with the court will be prepared in electronic format. However 
this is not always the case, especially with pro pers. Instead, this requirement should mirror the 
CRC 3.1350(i) requirement for Motions for Summary Judgment which makes such productions 
mandatory only when an electronic version exists in the first place.  
 
SAN DIEGO COUNTY BAR ASSOCIATION 

The SDCBA Delegation urges disapproval of this resolution.  While Separate Statements in 
discovery motions are a pain and proponent's stated goal is to simplify them, the proposal will 
actually be more difficult and less effective in serving as a single document that is to set forth the 
parties' positions on the discovery in dispute.  It will also lead to impractical reading of the 
document in a court file and even in electronic format. 
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RESOLUTION 08-06-2016 
 
DIGEST 

Adds Code of Civil Procedure section 2016.080 to enable trial courts to enact local rules 
requiring informal discovery conferences prior to filing motions to compel.   

Discovery: Informal Conferences 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution adds Code of Civil Procedure section 2016.080 to enable trial courts to enact 
local rules requiring informal discovery conferences prior to filing motions to compel.  This 
resolution should be approved in principle because is furthers a worthy objective in allowing 
courts to adopt local rules that require informal discovery conferences prior to the filing of 
motions to compel further responses to written discovery which often eliminates the need for the 
motion to compel. 

: 

 
This procedure may lead to a more efficient resolution of discovery disputes by reducing the 
expense and delay associated with formal discovery motions.  In jurisdictions that conduct 
informal discovery conferences the courts and parties report that the conference often resolves 
the issues eliminating the need to file motion to compel saving the parties time and money, and 
conserves judicial resources.  This resolution would enable courts to require litigants to 
participate in informal discovery conferences and create procedures regarding the manner in 
which the conferences are conducted, without mandating that all courts or jurisdictions employ 
this procedure when not appropriate based upon local practices and resources. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Code of Civil Procedure section 2016.080 to read as follows: 
 
§2016.080 1 
 Local rules may require the parties to participate in an informal discovery conference 2 
with the court before filing a motion to compel further responses pursuant to Chapters 9, 13, 14 3 
or 16, and to include the fact of their participation in said informal discovery conference in the 4 
meet and confer declaration provided for in Code of Civil Procedure section 2016.040. 5 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Women Lawyers Association of Los Angeles 
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STATEMENT OF REASONS 
 
The Problem: Some trial courts have either required or offered to have the parties come before 
the Court/Judge for an Informal Discovery Conference before filing a motion to compel further 
responses to written discovery.  The Informal Discovery Conferences are a great way for the 
judge to get a quick look at the controversy and try to resolve it without the hundreds or 
thousands of pages of a separate statement, exhibits, etc.  They work in the vast majority of the 
cases and resolve the matter without anyone filing a motion to compel thus saving the courts and 
the parties a lot of time, money etc.   However, there is no statutory authority to allow a court to 
require an Informal Discovery Conference.   
 
The Solution: This resolution would not require that all jurisdictions have Informal Discovery 
Conferences, it would just give the Superior Courts authority to require them and authority to 
pass Local Rules relating to them and the procedures governing them.   
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Shaun Dabby Jacobs, Los Angeles City 
Attorney’s Office, 200 N. Main Street, 7th Floor, Los Angeles, CA 90012; (213) 978-8288; 
shaun.jacobs@lacity.org 
 
RESPONSIBLE FLOOR DELEGATE:  Shaun Dabby Jacobs  

mailto:shaun.jacobs@lacity.org�
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RESOLUTION 08-07-2016 
 
DIGEST 
Costs: Recovery for Electronic Preservation of Evidence  
Amends Code of Civil Procedure section 1033.5 to allow electronic presentation of evidence as a 
recoverable cost. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1033.5 to allow electronic presentation 
of evidence as a recoverable cost. This resolution should be approved in principle because it will 
increase the likelihood that courts will grant such costs by the prevailing party in a civil action, 
when it is reasonably helpful to aid the trier of fact. 
 
Currently, courts have discretion to award the prevailing party any unmentioned costs under the 
“catch-all” provision of section 1033.5: “Items not mentioned in this section and items assessed 
upon application may be allowed or denied in the court's discretion.” (Code Civ. Proc., § 1033.5, 
subd. (c)(4).)  This includes exhibit preparation costs.  (See El Dorado Meat Co. v. Yosemite 
Meat & Locker Service, Inc. (2007) 150 Cal. App. 4th 612, 617 [affirming an award of $111,063 
for hourly billings for personnel employed by the prevailing party to process the raw data that 
went into an exhibit].)  “If the cost of labor for creating an exhibit is a recoverable item, the fact 
that it was the labor of a paralegal, high-tech or not, makes no difference, assuming the cost was 
not unreasonably high.”  (Id. at p. 620.) 
 
However, as a general rule, many courts are reluctant to award costs under the “catch-all” 
provision and would be more likely to do so if the specific cost was expressly listed as being 
recoverable.  Expressly listing the recovery of electronic presentation of evidence, including 
equipment rentals, formatting costs, and costs to hire technical consultants to operate the 
equipment, as a recoverable cost would also have the added benefit of encouraging its adoption. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section1033.5 to read as follows: 
 
§1033.5 
 (a) The following items are allowable as costs under Section 1032: 1 
    (1) Filing, motion, and jury fees. 2 
    (2) Juror food and lodging while they are kept together during trial and after the jury 3 
retires for deliberation. 4 
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    (3) (A) Taking, video recording, and transcribing necessary depositions, including an 5 
original and one copy of those taken by the claimant and one copy of depositions taken by the 6 
party against whom costs are allowed. 7 
 (B) Fees of a certified or registered interpreter for the deposition of a party or witness 8 
who does not proficiently speak or understand the English language. 9 
 (C) Travel expenses to attend depositions. 10 
    (4) Service of process by a public officer, registered process server, or other means, as 11 
follows: 12 
    (A) When service is by a public officer, the recoverable cost is the fee authorized by law 13 
at the time of service. 14 
    (B) If service is by a process server registered pursuant to Chapter 16 (commencing with 15 
Section 22350) of Division 8 of the Business and Professions Code, the recoverable cost is the 16 
amount actually incurred in effecting service, including, but not limited to, a stakeout or other 17 
means employed in locating the person to be served, unless those charges are successfully 18 
challenged by a party to the action. 19 
    (C) When service is by publication, the recoverable cost is the sum actually incurred in 20 
effecting service. 21 
   (D) When service is by a means other than that set forth in subparagraph (A), (B), or (C), 22 
the recoverable cost is the lesser of the sum actually incurred, or the amount allowed to a public 23 
officer in this state for that service, except that the court may allow the sum actually incurred in 24 
effecting service upon application pursuant to paragraph (4) of subdivision (c). 25 
    (5) Expenses of attachment including keeper's fees. 26 
    (6) Premiums on necessary surety bonds. 27 
    (7) Ordinary witness fees pursuant to Section 68093 of the Government Code. 28 
    (8) Fees of expert witnesses ordered by the court. 29 
    (9) Transcripts of court proceedings ordered by the court. 30 
    (10) Attorney's fees, when authorized by any of the following: 31 
    (A) Contract. 32 
    (B) Statute. 33 
    (C) Law. 34 
    (11) Court reporter fees as established by statute. 35 
    (12) Court interpreter fees for a qualified court interpreter authorized by the court for an 36 
indigent person represented by a qualified legal services project, as defined in Section 6213 of 37 
the Business and Professions Code or a pro bono attorney as defined in Section 8030.4 of the 38 
Business and Professions Code. 39 
    (13) Models and enlargements of exhibits and photocopies of exhibits, including 40 
electronic presentation of the exhibits, which may include rental costs of the presentation 41 
equipment, preparation of the exhibits for electronic formatting and presentation and a 42 
reasonable fee for a technical consultant to operate the equipment during trial may be allowed if 43 
they were reasonably helpful to aid the trier of fact. 44 
    (14) Any other item that is required to be awarded to the prevailing party pursuant to 45 
statute as an incident to prevailing in the action at trial or on appeal. 46 
    (b) The following items are not allowable as costs, except when expressly authorized by 47 
law: 48 
    (1) Fees of experts not ordered by the court. 49 
    (2) Investigation expenses in preparing the case for trial. 50 
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    (3) Postage, telephone, and photocopying charges, except for exhibits. 51 
    (4) Costs in investigation of jurors or in preparation for voir dire. 52 
    (5) Transcripts of court proceedings not ordered by the court. 53 
    (c) Any award of costs shall be subject to the following: 54 
    (1) Costs are allowable if incurred, whether or not paid. 55 
    (2) Allowable costs shall be reasonably necessary to the conduct of the litigation rather 56 
than merely convenient or beneficial to its preparation. 57 
    (3) Allowable costs shall be reasonable in amount. 58 
    (4) Items not mentioned in this section and items assessed upon application may be 59 
allowed or denied in the court's discretion. 60 
    (5) When any statute of this state refers to the award of "costs and attorney's fees," 61 
attorney's fees are an item and component of the costs to be awarded and are allowable as costs 62 
pursuant to subparagraph (B) of paragraph (10) of subdivision (a). Any claim not based upon the 63 
court's established schedule of attorney's fees for actions on a contract shall bear the burden of 64 
proof. Attorney's fees allowable as costs pursuant to subparagraph (B) of paragraph (10) of 65 
subdivision (a) may be fixed as follows: (A) upon a noticed motion, (B) at the time a statement 66 
of decision is rendered, (C) upon application supported by affidavit made concurrently with a 67 
claim for other costs, or (D) upon entry of default judgment. Attorney's fees allowable as costs 68 
pursuant to subparagraph (A) or (C) of paragraph (10) of subdivision (a) shall be fixed either 69 
upon a noticed motion or upon entry of a default judgment, unless otherwise provided by 70 
stipulation of the parties. 71 
    Attorney’s fees awarded pursuant to Section 1717 of the Civil Code are allowable costs 72 
under Section 1032 of this code as authorized by subparagraph (A) of paragraph (10) of 73 
subdivision (a). 74 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of Northern San Diego County 
 
 
STATEMENT OF REASONS  
 
The Problem: It is now commonplace to utilize the electronic presentation of evidence at jury 
trials, and even, so a certain extent, bench trials.  Although courts have held that the cost of 
having a technician present to assist with the electronic presentation of evidence can be a 
recoverable cost, it is not specifically identified in Code of Civil Procedure §1033.5.  Many 
judges are still reluctant to award these costs to a prevailing party, even though electronic 
presentation of evidence is vital in jury cases where the jury otherwise would not see key 
documentary evidence until they reach the jury deliberation room. 
 
The Solution: This codifies existing case law and clarifies that the cost to convert exhibits to 
electronic format, use electronic presentation equipment and for a technical consultant to run the 
electronic evidence is a recoverable cost if reasonably helpful to a trier of fact.  The court still 
retains discretion to disallow these costs if they truly were not necessary or unhelpful (i.e., a 
simple bench trial where the judge has a copy of all of the exhibits).  
 



08-07-2016 Page 4 of 4 
 

IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 08-08-2016 
 
DIGEST 
Discovery: Attorneys as Deposition Officer for Production of Business Records  
Amends Code of Civil Procedure section 2020.420 to allow attorneys to serve as the deposition 
officer for production of business records. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2020.420 to allow attorneys to serve as 
the deposition officer for production of business records.  This resolution should be disapproved 
because it would eliminate the requirement for the documents to be produced to a registered 
professional photocopier, potentially creating questions about the authenticity and chain of 
custody for business records. 
 
Code of Civil Procedure section 2020.420 requires business records to be produced to a certified 
professional photocopier.  Professional photocopiers are required to provide an affidavit under 
oath pursuant to Business and Professions Code section 22462, certifying the records produced.  
In addition, professional photocopiers must be bonded and are required to maintain the integrity 
and confidentiality of the records.  A person damaged by improper release of information can 
recover under the bond.  (See Bus. & Prof. Code, §§ 22455, 22458, and 22459.)  Allowing the 
attorney to obtain the records directly from the witness would eliminate protections for the 
person(s) who are the subject of the records, in that attorneys are not required to be bonded.  In 
addition, the attorney has no statutory obligation to maintain the integrity of the records, or to 
provide an affidavit certifying what records were produced.  The protections and certifications 
are important, particularly when the records sought are confidential records of a third party, and 
should be maintained. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2020.420 to read as follows: 
 
§2020.420 
 The officer for a deposition seeking discovery only of business records for copying under 1 
this article shall be either (a) a professional photocopier registered under Chapter 20 2 
(commencing with Section 22450) of Division 8 of the Business and Professions Code, or (b) a 3 
person exempted from the registration requirements of that chapter under Section 22451 of the 4 
Business and Professions Code, including the attorney for any party. This deposition officer shall 5 
not be financially interested in the action, other than as an attorney representing a party, or shall 6 
not be a relative or employee of any attorney of the parties. Any objection to the qualifications of 7 
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the deposition officer is waived unless made before the date of production or as soon thereafter 8 
as the ground for that objection becomes known or could be discovered by reasonable diligence. 9 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County. 
 
STATEMENT OF REASONS   
  
The Problem: When an attorney serves a Deposition Subpoena for Production of Business 
Records and wishes to have the documents produced directly to him, it is recommended by the 
leading practice guide that the attorney leave the “Deposition Officer” section of the Judicial 
Council form blank, and check box (c) which indicates that the documents are to be produced 
“by making the original business records …available for inspection at your business address to 
the attorney’s representative and permitting copying …”  (See, Weil & Brown, California Civil 
Procedure Before Trial, § 8:547.2.)  This precludes the option of having the records delivered 
under option (a) [delivering copies to the attorney] or (b) [delivering a copy at the witnesses’ 
address], and requires that the attorney go to the subpoenaed party’s office and make copies.  In 
practice, the subpoenaed party typically wants to simply copy the records and provide them to 
whoever is named as “Deposition Officer” by the date and time indicated in the “Deposition 
Officer” box.  If the box is left blank, it leads to confusion on the subpoenaed third party’s part 
as to when and to whom the documents are to be produced and whether they have to produce 
original documents or copies.   
 
The Solution: This Resolution amends Section 2020.420 to make clear that the attorney or an 
attorney’s employee can serve as Deposition Officer in order to obtain business records from a 
third party.  If the attorney placed his or her own name in the box as Deposition Officer, the 
attorney runs afoul of Section 2020.420, and may be subject to an objection that will delay 
production.  Therefore, allowing the attorney to serve as Deposition officer will aid third parties 
to the litigation in production of business records, and will clarify that any of the three methods 
on the Judicial Council Form may be used to do obtain records.  
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mary V.J. Cataldo, Procopio, Cory, 
Hargreaves & Savitch, LLP, 12544 High Bluff Drive, Ste. 300, San Diego, CA  92130; (760) 
444-1773 
  
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 
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RESOLUTION 08-09-2016 
 
DIGEST 
Expert Discovery: Exchange Information 
Amends Code of Civil Procedure section 2034.260 to allow service of expert witness 
information by any means permitted by the Discovery Act.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure section 2034.260 to allow service of expert 
witness information by any means permitted by the Discovery Act.  This resolution should be 
approved in principle because there is no sound policy reason why such information must be 
served only at an in-person meeting of the attorneys, or by mail, as currently required. 
 
Code of Civil Procedure section 2034.240 provides for “service” of a demand for exchange of 
expert witness information, without limiting the manner in which the party must serve the 
demand.  In contrast, section 2034.260 requires that where an exchange is demanded, the 
exchange must take place either in a meeting between the attorneys, or by mail, only.  There is 
no reason for this limitation on the manner of the exchange, or why the exchange of information 
should not also be allowed by any other authorized method of service of discovery, such as by 
personal service, on opposing counsel.  This resolution would allow expert witness information 
to be exchanged by the same methods as other discovery may be served. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2034.260 to read as follows: 
 
§2034.260 
  (a) All parties who have appeared in the action shall exchange information concerning 1 
expert witnesses in writing on or before the date of exchange specified in the demand. The 2 
exchange of information may occur at a meeting of the attorneys for the parties involved or by a 3 
mailing serving the information on or before the date of exchange. 4 
    (b) The exchange of expert witness information shall include either of the following: 5 
    (1) A list setting forth the name and address of any person whose expert opinion that 6 
party expects to offer in evidence at the trial. 7 
    (2) A statement that the party does not presently intend to offer the testimony of any 8 
expert witness. 9 
    (c) If any witness on the list is an expert as described in subdivision (b) of Section 10 
2034.210, the exchange shall also include 11 
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or be accompanied by an expert witness declaration signed only by the attorney for the party 12 
designating the expert, or by that party if that party has no attorney. This declaration shall be 13 
under penalty of perjury and shall contain: 14 
    (1) A brief narrative statement of the qualifications of each expert. 15 
    (2) A brief narrative statement of the general substance of the testimony that the expert is 16 
expected to give. 17 
    (3) A representation that the expert has agreed to testify at the trial. 18 
    (4) A representation that the expert will be sufficiently familiar with the pending action to 19 
submit to a meaningful oral deposition concerning the specific testimony, including any opinion 20 
and its basis, that the expert is expected to give at trial. 21 
    (5) A statement of the expert's hourly and daily fee for providing deposition testimony 22 
and for consulting with the retaining attorney. 23 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
  
STATEMENT OF REASONS 
 
The Problem: This statute limits service of the expert witness information exchange to an in-
person meeting between counsel or by mail.  However, Code of Civil Procedure §2016.050 
expressly permits any method of discovery to be served in accordance with Section 1013 (which 
includes mail, express mail, and facsimile or electronic transmission, if agreed to by the parties).  
There is no rational reason for limiting the method of service to essentially personal service by 
the attorneys or by mail. 
 
The Solution: This allows the expert witness information to be served in any manner authorized 
by the Code for discovery, in addition to an in-person service by counsel. 
 
IMPACT STATEMENT   
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 08-10-2016 
 
DIGEST 
Civil Procedure:  Expansion of Electronic Recording to Unlimited Civil Proceedings 
Amends Government Code section 69957 to expand the availability of electronic recording and 
articulate requirements for official transcripts. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 07-03-2012, 06-02-2013, and 08-03-2013, which were approved in 
principle. 
 
Reasons: 
This resolution amends Government Code section 69957 to expand the availability of electronic 
recording and articulate requirements for official transcripts.  This resolution should be approved 
in principle because a transcript of oral proceedings should be available in all California courts 
where such a record is necessary to perfect an appeal.    
 
Since the courts have stopped having certified shorthand reporters present for all proceedings, in 
many courts, family law and unlimited civil litigants are forced to pay for a private reporter if 
they wish to have a full and proper record which is very expensive for pro per litigants.  The lack 
of a transcript of the oral proceedings is frequently fatal to any effort to appeal an unfavorable 
result.  As the Court of Appeal held in Taylor v. Nu Digital Marketing, Inc. (2015) |245 
Cal.App.4th 283: 
 

A judgment or order of the lower court is presumed correct. All intendments and 
presumptions are indulged to support it on matters as to which the record is silent, 
and error must be affirmatively shown. This is not only a general principle of 
appellate practice but an ingredient of the constitutional doctrine of reversible 
error.  Where, as here, the appeal is on the judgment roll alone, the question of the 
sufficiency of the evidence to support the findings of the trial court is not open. 
Instead, the evidence is conclusively presumed to support the findings, and the 
only questions presented are the sufficiency of the pleadings and whether the 
findings support the judgment.  (Id. at 287.) 

 
This analysis would also apply to such issues as objections on the record and other oral 
proceedings that are not apparent in the court’s file.  Although the provision for the official 
transcription of the proceedings will involve some costs, this resolution would at least make such 
transcripts more readily available when needed and the costs involved in using an electronic 
reporter are often lower than those associated with the use of a certified shorthand reporter. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 69957 to read as follows: 
 
§69957 
 (a) If an official reporter or an official reporter pro tempore is unavailable to report an 1 
action or proceeding in a court, subject to the availability of approved equipment and equipment 2 
monitors, the court may order that, in a limited civil case, inclusive of probate cases, or a 3 
misdemeanor or infraction case, the action or proceeding be electronically recorded, including all 4 
the testimony, the objections made, the ruling of the court, the exceptions taken, all 5 
arraignments, pleas, and sentences of defendants in criminal cases, the arguments of the 6 
attorneys to the jury, and all statements and remarks made and oral instructions given by the 7 
judge. A transcript derived from an electronic recording may be utilized whenever a transcript of 8 
court proceedings is required. Transcripts derived from electronic recordings shall include a 9 
designation of “inaudible” or “unintelligible” for those portions of the recording that contain no 10 
audible sound or are not discernible. The electronic recording device and appurtenant equipment 11 
shall be of a type approved by the Judicial Council for courtroom use and shall only be 12 
purchased for use as provided by this section. A court shall not expend funds for or use 13 
electronic recording technology or equipment to make an unofficial record of an action or 14 
proceeding, including for purposes of judicial notetaking, or to make the official record of an 15 
action or proceeding in circumstances not authorized by this section. 16 
 (b) Notwithstanding subdivision (a), a court may use electronic recording equipment for 17 
the internal personnel purpose of monitoring the performance of subordinate judicial officers, as 18 
defined in Section 71601 of the Government Code, hearing officers, and temporary judges while 19 
proceedings are conducted in the courtroom, if notice is provided to the subordinate judicial 20 
officer, hearing officer, or temporary judge, and to the litigants, that the proceeding may be 21 
recorded for that purpose. An electronic recording made for the purpose of monitoring that 22 
performance shall not be used for any other purpose and shall not be made publicly available. 23 
Any recording made pursuant to this subdivision shall be destroyed two years after the date of 24 
the proceeding unless a personnel matter is pending relating to performance of the subordinate 25 
judicial officer, hearing officer, or temporary judge. 26 
 (c) Prior to purchasing or leasing any electronic recording technology or equipment, a 27 
court shall obtain advance approval from the Judicial Council, which may grant that approval 28 
only if the use of the technology or equipment will be consistent with this section.  29 
 (d) A transcript derived from an electronic recording must be prepared by a California 30 
certified shorthand reporter or a professional recording service that has been certified by the 31 
federal court system or the Administrative Office of the Courts.  A transcript derived from an 32 
electronic recording must be prepared in a typewritten format consistent with such rules as 33 
adopted by the Judicial Council of California. 34 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
  



08-10-2016 Page 3 of 4 
 

STATEMENT OF REASONS 
  
The Problem: Current law limits the availability of electronic recording of court proceedings to 
limited civil cases, misdemeanors and infractions. It does not allow electronic recording in 
unlimited civil cases, inclusive of probate, even if the courtroom has approved electronic 
recording equipment.  The problem is that court reporters are no longer provided by the court in 
most departments hearing civil and probate cases, or their availability has been severely 
restricted, as a result of budget cuts.  This leaves litigants with a choice of foregoing an oral 
transcript of the proceedings or to hire their own certified shorthand reporters if they want the 
proceedings reported.  Current law authorizing electronic recordings of court proceedings does 
not specify the manner in which a typewritten transcript of an electronic recording must be 
prepared.  California Rules of Court, rule 2.952(g), contains the requirements for the preparation 
of a transcript of an electronically recorded proceeding.  However this allows a party to prepare 
what purports to be a transcript and allows the potential for gamesmanship. 
 
The Solution: This resolution amends Government Code section 69957 to expand the allowable 
use of electronic recording of proceedings to include all civil cases, inclusive of probate 
proceedings, where an official court reporter or official reporter pro tempore is unavailable to 
report the proceedings and the courtroom has an approved electronic recording system available.  
This resolution also codifies that the preparation of a typewritten transcript from an 
electronically recorded proceeding must be prepared by a certified shorthand reporter or an 
approved professional recording service certified by the federal courts or Administrative Office 
of the Courts.    
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Similar to Resolutions 06-02-2013, 08-03-2013, and 07-03-2012.  Prior legislation, AB 215 
(2013-2014 Reg. Sess.), died in committee.  Related to AB 803 (2011) which failed to pass and 
would have eliminated current Government Code section 69957 and mandated the Judicial 
Council implement electronic reporting in at least 20% of all superior court courtrooms in the 
state and continue phasing in electronic reporting by expanding it an additional 20% on an 
annual basis. 
 
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod, 
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269, 
dlw@manningllp.com 
 
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel  
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COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The proposal to amend Government Code section 69957 does not remedy the problem it purports 
to address.  It is absolutely true that the budgetary damage to our courts includes a shortage in 
the ease of accessibility of an on demand certified reporter.  However, the solution to this 
problem is to advocate on behalf of our courts for additional funding or for parties to ask for and 
pay for the certified reporter.  The solution is not to make it easier to opt out of the services 
provided by certified reporters.   
 
Resolution 08-10-2016 does very little to resolve the shortage of access to certified reporters.  
Instead, this proposal will lead to an increase in requests for the low-cost alternative of electronic 
recording services which will only serve to decrease the need and demand for certified reporters 
in court.  Anyone who has used an electronic recording service is all too familiar with the 
shortcomings of such a system – repeated inaudibles and unintelligibles with no method for 
confirming whether the missing information was critical.  While such shortcomings may be 
acceptable in cases involving potentially limited costs, such as limited civil cases, the same 
cannot be said for unlimited civil cases or probate cases where significant costs and money are at 
stake.  Moreover, using certified reporters or certified professional recording services to create 
the transcripts of these recordings will not cure the defects in a recording that does not capture 
every word. 
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RESOLUTION 08-11-2016 
 
DIGEST 
Good Faith Settlements: Personal Service of Applications 
Amends Code of Civil Procedure section 877.6 to allow personal service of good faith settlement 
applications. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 13-16-2009 and 02-04-2000, which were approved in principle. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 877.6 to allow personal service of good faith 
settlement applications.  This resolution should be approved in principle because it allows for a 
reasonable and reliable form of service. 
 
Code of Civil Procedure section 877.6, subdivision (a)(2), allows parties to have a good faith settlement 
approved by giving notice of that settlement to all other parties, along with the application for the court’s 
approval and a proposed order.  If any non-settling party objects to that settlement, then they bear the 
burden of bringing a motion to contest the settlement.  If no one objects to the settlement, then the 
settlement is deemed to be in good faith.  This procedure allows for an efficient way to approve good faith 
settlements that other parties are unlikely to contest. 
 
The current statute requires that the notice, application, and proposed order be served by certified mail.  
The resolution would also allow parties to use personal service.  Personal service is even more reliable 
than service by certified mail.  Therefore, if a non-settling party does object to the settlement, they will 
have no doubt as to when they were given notice of the settlement or when their objection is due.  Further, 
with a proof of service verifying that the notice was personally served, the court can be assured that the 
non-settling party received proper and timely notice. 
 
Additionally, this resolution resolves an internal conflict in the statute.  The statute currently mandates 
service by certified mail.  However, it also expressly provides that a non-settling party’s deadline for 
filing a motion is different if the notice is served by certified mail, or personally served. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 877.6 to read as follows: 
 
§877.6 
  (a) (1) Any party to an action in which it is alleged that two or more parties are joint 1 
tortfeasors or co-obligors on a contract debt shall be entitled to a hearing on the issue of the good 2 
faith of a settlement entered into by the plaintiff or other claimant and one or more alleged 3 
tortfeasors or co-obligors, upon giving notice in the manner provided in subdivision (b) of 4 
Section 1005. Upon a showing of good cause, the court may shorten the time for giving the 5 
required notice to permit the determination of the issue to be made before the commencement of 6 
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the trial of the action, or before the verdict or judgment if settlement is made after the trial has 7 
commenced. 8 
    (2) In the alternative, a settling party may give notice of settlement to all parties and to 9 
the court, together with an application for determination of good faith settlement and a proposed 10 
order. The application shall indicate the settling parties, and the basis, terms, and amount of the 11 
settlement. The notice, application, and proposed order shall be given by certified mail, return 12 
receipt requested or personally served. Proof of service shall be filed with the court. Within 25 13 
days of the mailing of the notice, application, and proposed order, or within 20 days of personal 14 
service, a nonsettling party may file a notice of motion to contest the good faith of the settlement. 15 
If none of the nonsettling parties files a motion within 25 days of mailing of the notice, 16 
application, and proposed order, or within 20 days of personal service, the court may approve the 17 
settlement. The notice by a nonsettling party shall be given in the manner provided in 18 
subdivision (b) of Section 1005. However, this paragraph shall not apply to settlements in which 19 
a confidentiality agreement has been entered into regarding the case or the terms of the 20 
settlement. 21 
    (b) The issue of the good faith of a settlement may be determined by the court on the 22 
basis of affidavits served with the notice of hearing, and any counteraffidavits filed in response, 23 
or the court may, in its discretion, receive other evidence at the hearing. 24 
    (c) A determination by the court that the settlement was made in good faith shall bar any 25 
other joint tortfeasor or co-obligor from any further claims against the settling tortfeasor or co-26 
obligor for equitable comparative contribution, or partial or comparative indemnity, based on 27 
comparative negligence or comparative fault. 28 
    (d) The party asserting the lack of good faith shall have the burden of proof on that issue. 29 
    (e) When a determination of the good faith or lack of good faith of a settlement is made, 30 
any party aggrieved by the determination may petition the proper court to review the 31 
determination by writ of mandate. The petition for writ of mandate shall be filed within 20 days 32 
after service of written notice of the determination, or within any additional time not exceeding 33 
20 days as the trial court may allow. 34 
    (1) The court shall, within 30 days of the receipt of all materials to be filed by the parties, 35 
determine whether or not the court will hear the writ and notify the parties of its determination. 36 
    (2) If the court grants a hearing on the writ, the hearing shall be given special precedence 37 
over all other civil matters on the calendar of the court except those matters to which equal or 38 
greater precedence on the calendar is granted by law. 39 
    (3) The running of any period of time after which an action would be subject to dismissal 40 
pursuant to the applicable provisions of Chapter 1.5 (commencing with Section 583.110) of Title 41 
8 of Part 2 shall be tolled during the period of review of a determination pursuant to this 42 
subdivision. 43 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
  
STATEMENT OF REASONS 
 
The Problem: This statute limits service of the application for a good faith settlement to certified 
mail (**Please note the application procedure in subsection (a)(2) is different from the motion 
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for good faith settlement commonly used in subsection (a)(1)).  Although a more reliable form of 
service should be required for the application period because failure to object automatically 
deems it a good faith settlement, there is no reason that personal service, the most reliable form 
of service, cannot be used. 
 
The Solution: This allows an application for good faith settlement to be personally served, in 
addition to service by certified mail. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 08-12-2016 
 
DIGEST 

Amends California Rules of Court, rule 3.1308, to allow courts to notify parties of tentative 
rulings via telephone, internet, or e-mail. 

Motion Practice: Tentative Rulings Via Internet and E-Mail 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found.  

: 

 
Reasons
This resolution amends California Rules of Court, rule 3.1308, to allow courts to notify parties of 
tentative rulings via telephone, internet, or e-mail. This resolution should be disapproved because 
rule 3.1308 already gives the courts discretion about the manner of notice.  

: 

 
E-mailed tentative rulings may be preferable to telephone for most attorneys given, as the 
proponent points, the difficulty of using the telephonic system for accessing tentative rulings. 
The proponent also points out that because the court is required by the California Rules of Court 
to issue telephonic tentative rulings, the court must continue to expend time and resources on a 
system that very few litigants like and very few litigants use. That said, the proponent does not 
actually indicate how much time the courts “waste” on telephonic tentative notices. Further, Rule 
3.1308 already provides that courts can use other means, including internet and e-mail, to 
provide their tentative ruling, in addition to making them available by telephone. The proponent 
also does not address the costs or issues associated with e-mail notices, including how to avoid 
SPAM filters, or the fact that eliminating the phone system would prohibit attorneys or pro per 
litigants who are blind, from accessing the tentative rulings.   
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Rules of Court, Rule 3.1308 to read as follows: 
 
Rule 3.1308 
 (a) Tentative ruling procedures 1 
 A trial court that offers a tentative ruling procedure in civil law and motion matters must 2 
follow one of the following procedures: 3 
 (1) Notice of intent to appear required 4 
 The court must make its tentative ruling available by telephone, internet, or electronic 5 
mail, and also, at the option of the court, by any other method designated by the court, by no 6 
later than 3:00 p.m. the court day before the scheduled hearing. If the court desires oral 7 
argument, the tentative ruling must so direct. The tentative ruling may also note any issues on 8 
which the court wishes the parties to provide further argument. If the court has not directed 9 
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argument, oral argument must be permitted only if a party notifies all other parties and the court 10 
by 4:00 p.m. on the court day before the hearing of the party's intention to appear. A party must 11 
notify all other parties by telephone or in person. The court must accept notice by telephone and, 12 
at its discretion, may also designate alternative methods by which a party may notify the court of 13 
the party's intention to appear. The tentative ruling will become the ruling of the court if the 14 
court has not directed oral argument by its tentative ruling and notice of intent to appear has not 15 
been given. 16 
 (2) No notice of intent to appear required 17 
 The court must make its tentative ruling available by telephone and also, at the option of 18 
the court, by any other method designated by the court, by a specified time before the hearing. 19 
The tentative ruling may note any issues on which the court wishes the parties to provide further 20 
argument at the hearing. This procedure must not require the parties to give notice of intent to 21 
appear, and the tentative ruling will not automatically become the ruling of the court if such 22 
notice is not given. The tentative ruling, or such other ruling as the court may render, will not 23 
become the final ruling of the court until the hearing. 24 
 (b) No other procedures permitted 25 
 Other than following one of the tentative ruling procedures authorized in (a), courts must 26 
not issue tentative rulings except: 27 
 (1) By posting a calendar note containing tentative rulings on the day of the hearing; or 28 
 (2) By announcing the tentative ruling at the time of oral argument. 29 
 (c) Notice of procedure 30 
 A court that follows one of the procedures described in (a) must so state in its local rules. 31 
The local rule must specify the telephone number for obtaining the tentative rulings and the time 32 
by which the rulings will be available. 33 
 (d) Uniform procedure within court or branch 34 
 If a court or a branch of a court adopts a tentative ruling procedure, that procedure must 35 
be used by all judges in the court or branch who issue tentative rulings. 36 
 (e) Tentative rulings not required 37 
 This rule does not require any judge to issue tentative rulings. 38 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

: As of late, the vast majority of courts issuing tentative decisions do so, most 
commonly via their web site or through e-mail. And although the Rules of Court currently 
mandate that tentative decisions, if issued, be published via telephone, only a small faction of 
parties ever use the telephone to check tentative decisions. The reason why retrieval of 
telephonic tentative rulings are disfavored by the parties is because (1) it is often difficult to 
understand the speaker/robot reciting the tentative; (2) a party cannot study the language of the 
tentative without calling back multiple times until the complete message can be transcribed; and 
(3) waiting for a party’s own tentative to be read in a mass of other tentative decisions for that 
calendar can be tiring and time consuming.  
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But because the court is required by the Rules of Court to issue telephonic tentatives, the court 
must continue to expend time and resources on a system that very few litigants like and very few 
litigants use. 
 
The Solution

 

: Virtually anyone with a telephone now has internet and e-mail access. Electronic 
written communications are now inexpensive and ubiquitous. And parties without either phone 
or internet, can, at least, enjoy free internet access at the public library. They cannot, however, 
enjoy free telephone service in the same way. Meanwhile all California attorneys are expected to 
have some minimal facility with the internet, the competence to submit electronic filings, and to 
communicate with the court via e-mail. The State Bar now requires all attorneys to have e-mail 
addresses and to post them on the State Bar’s website. 

The courts should be given the option to issue their tentatives via telephone, via internet, or via 
e-mail, as they see fit. They should be allowed to expend their resources in a way that makes 
economic sense. If any particular court decides that it does not serve its community to issue 
telephonic tentatives and wants to issue them via the internet instead, they should be allowed to 
do so. Courts should not be compelled to expend their limited resources providing services that 
few if any litigants choose to use anymore. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: B. Douglas Robbins, WOOD ROBBINS 
LLP, 1 Post Street, Suite 800, San Francisco, CA 94104, tel 415.247.7900 x204; fax 
415.247.7901; drobbins@woodrobbins.com 
 
RESPONSIBLE FLOOR DELEGATE: B. Douglas Robbins 
 
 

COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This is a resolution in search of a problem.  Moreover, rather than fixing any perceived problem, 
the proposed changes will create unnecessary ones.  To the extent that the resolution wants to 
authorize courts to post tentative rulings through the internet and e-mail, the current rule already 
allows for that – the court has the option to post tentative rulings by any method it designates, as 
long as it also makes them available by phone. 
 
To the extent that the resolution wants to authorize courts to only post tentative rulings by e-
mail, such a change would be extremely prejudicial and create a huge risk that parties will not 
receive tentative rulings in time to contest them.  E-mails are frequently caught in spam filters, 
can get overlooked in the hundreds of e-mails attorneys and their staff get every day, and can be 
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sent to outdated or erroneous e-mail addresses if they’re mistyped by court staff.  Further, not all 
pro per parties have ready access to e-mail.  Therefore, eliminating the requirement that tentative 
rulings be available by phone would be prejudicial to pro per parties, and attorneys who may be 
without internet access (which does sometimes still happen) when the tentative ruling comes out.  
With these issues, allowing tentative rulings to only be posted by e-mail would create more 
problems than it might solve. 
 
Additionally, the proposed deletion of “also,” is not only unnecessary, it appears to make the 
phrase “at the option of the court, …” mandatory while also eliminating the parenthetical 
purpose of that phrase. 
 
Finally, the resolution’s statement that the “State Bar now requires attorneys to have e-mail 
addresses and to post them on the State Bar’s website” is simply not true.  While Rule 9.7(a) of 
the Rules of Court requires attorneys  to provide the State Bar with an e-mail address, that 
address  is “not to be disclosed on the State Bar’s Web site or otherwise to the public without the 
member’s consent.”  Further, even that requirement can be exempted if an attorney does not have 
an e-mail address. 
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RESOLUTION 09-01-2016 
 

DIGEST 
Corporations: Administrative Dissolution  
Adds Corporations Code sections 1810 and 1811 to authorize administrative dissolution of 
corporations existing in violation of statute. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution adds Corporations Code sections 1810 and 1811 to authorize administrative 
dissolution of corporations existing in violation of statute.  This resolution should be disapproved 
because the supposed benefits are unclear whereas it is clear a tax loophole and administrative 
burden are created.    
 
While the resolution does identify two distinct problems that would be addressed by the 
proposed administrative dissolution procedures, the solution creates two new problems and does 
not necessarily solve anything. The thrust of the resolution changes the law to allow the 
responsible parties of corporations to recover the benefits (e.g. right to litigate, corporate shield) 
of their otherwise dead corporation (suspended under the current law and administratively 
dissolved under the proposed resolution) without paying all the taxes they would otherwise owe 
in order to maintain said benefits. It is not at all clear why these actors, who have failed to meet 
their corporate responsibilities, are deserving of this benefit. In fact, the proposed change would 
actually seem to benefit corporations that ignore their corporate responsibilities by saving them 
money.  
 
Moreover, the new administrative procedure for dissolution allows the Secretary of State to set 
fines that would equal (or even exceed) the same taxes the resolution claims unfairly punish the 
ignorant. The proponent does not articulate any belief as to what the Secretary of State’s likely 
actions would be.  And, finally, the alleged problem regarding corporate “names” being taken by 
suspended corporations is not fully supported.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Corporations Code sections 1810 and 1811 to read as follows: 
 
§1810 1 
 (a)  A corporation shall be administratively dissolved by the secretary of state upon the 2 
conditions prescribed in this section when the corporation: 3 
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 (1) Has failed to file or complete its Statement of Information within the time required by 4 
law; or 5 
 (2) Has failed for ninety days to appoint or maintain a registered agent in this state; or 6 
 (3) Has failed for ninety days to remove a suspension issued by the Franchise Tax Board; 7 
or, 8 
 (4) The corporation’s period of duration, if any, stated in its articles of incorporation 9 
expires. 10 
 (b)  A corporation shall not be dissolved under subsections(a)(1)-(3) unless the secretary 11 
of state has given the corporation not less than sixty days' notice of its delinquency or omission, 12 
by first-class mail, postage prepaid, addressed to the registered office, and unless the corporation 13 
has failed to correct the omission or delinquency before expiration of the sixty-day period. 14 
 (c)  When a corporation has given cause for dissolution under this section, and has failed 15 
to correct the delinquency or omission as provided in this section, the secretary of the state shall 16 
dissolve the corporation by issuing a certificate of administrative dissolution containing a 17 
statement that the corporation has been dissolved and the date and reason for which it was 18 
dissolved. The original certificate of administrative dissolution shall be filed in the records of the 19 
secretary of state, and a copy of the certificate shall forthwith be mailed to the corporation at its 20 
registered office. Upon the filing of the certificate of administrative dissolution, the existence of 21 
the corporation shall cease, except as otherwise provided in this chapter, and its name shall be 22 
available to and may be adopted by another corporation after the dissolution. 23 
 (d)  Any notice provided by the secretary of state under this section shall be designed to 24 
clearly identify and warn the recipient of the contents thereof. A delinquency notice shall provide 25 
a succinct and readable description of the delinquency or omission, the date on which dissolution 26 
will occur, and the action necessary to cure the delinquency or omission prior to dissolution. 27 
 (e)  A corporation administratively dissolved continues the corporations corporate 28 
existence, but  may not carry on any activities except those necessary or appropriate to wind up 29 
and liquidate the corporations affairs under Section 2001, et. seq.  A director, officer, or agent of 30 
a corporation dissolved pursuant to this section, purporting to act on behalf of the corporation, is 31 
personally liable for the debts, obligations, and liabilities of the corporation arising from such 32 
action and incurred subsequent to the corporation’s administrative dissolution only if he or she 33 
has actual notice of the administrative dissolution at the time such action is taken; but such 34 
liability shall be terminated upon the ratification of such action by the corporation’s board of 35 
directors or members subsequent to the reinstatement of the corporation. 36 
 (f)  When a corporation has been dissolved by operation of this section, remedies 37 
available to or against it shall survive in accordance with Section 2011 and the directors of the 38 
corporation shall hold the title to the property of the corporation as trustees for the benefit of its 39 
creditors and members. 40 
 41 
§1811 42 
 A corporation which has been dissolved by operation of this section may be reinstated 43 
within a period of three years following its administrative dissolution if it cures the grounds that 44 
caused the dissolution as stated in the certificate of administrative dissolution; files a Request for 45 
Reinstatement after Administrative Dissolution, and in addition, if it pays a reinstatement fee as 46 
set by rule by the secretary plus the full amount of all fees that would have been assessed for the 47 
years of administrative dissolution had the corporation been in active status, including the 48 
reinstatement year plus any penalties established by rule by the secretary of state. If, during the 49 
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period of dissolution, another person or corporation has reserved or adopted a corporate name 50 
which is identical to or deceptively similar to the dissolved corporation's name, the dissolved 51 
corporation seeking reinstatement shall be required to adopt another name consistent with the 52 
requirements of this chapter and to amend its articles of incorporation accordingly.  53 
 

(Proposed new language to be underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
  
STATEMENT OF REASONS 
 
The Problem: Right now, if a corporation fails to file its Statement of Information or pay the 
minimum Franchise Tax, it is suspended by the Secretary of State, but continues its existence 
indefinitely in its suspended state.  In the meantime, minimum franchise taxes continue to 
accrue.  Often times, a person may form a corporation and forget about it, only to learn about it 
years later when that corporation is named in a lawsuit.  In order to defend the corporation in the 
lawsuit, it needs to pay all of the back taxes and penalties, which can be substantial. 
 
The Solution: This provides for an administrative procedure to automatically dissolve 
corporations that are delinquent with their filings or taxes after notice.  This resolution is 
modeled after administrative dissolution statutes found in several other states.  Allowing for 
administrative dissolution will help clean up the Secretary of State records (once a corporation is 
dissolved, the name is released for use by third parties) and stopping the “bleeding” for 
incorporators that either forgot about old corporations or thought they had already dissolved 
these old corporations. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 
 

COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
The Santa Clara County Bar Association opposes Resolution 09-01-2016; it proposes to add 
Corporations Code §1810 and 1811.  The proposed addition allows the Secretary of State to 
administratively dissolve a corporation when the corporation fails to meet a certain requirement.  
The administrative dissolution offers a dormant corporation that’s being suspended, where the 
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principal of the corporation neglects to maintain the corporation, an easy way out without paying 
the back taxes, updating corporate information or maintaining active status.  If a suspended 
corporation is being sued, it shall revive and activate the corporation before being able to defend 
itself in the court, or face the default judgment.  Having administrative dissolution only helps 
those who intentionally evade corporate responsibility, not those who truly forget about having a 
corporation. 
 
The problem the Resolution proposes to solve will not be properly addressed by adding the 
administrative dissolution.  The SCCBA therefore urges disapproval. 
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RESOLUTION 09-02-2016 
 
DIGEST 
Duty of Confidentiality: Permit Disclosure to Prevent Death or Substantial Bodily Harm 
Amends Business and Professions Code section 6068 to allow an attorney discretion to reveal 
confidential information if it is necessary to prevent death or substantial bodily harm. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Identical to resolution 02-01-2015, which was withdrawn, and similar to 08-02-2015, which was 
approved as amended. 
 
Reasons: 
This resolution amends Business and Professions Code section 6068 to allow an attorney 
discretion to reveal confidential information if it is necessary to prevent death or substantial 
bodily harm. This resolution should be disapproved because it broadens an appropriately narrow 
exception to attorney-client confidentiality. 
 
Until 2004, California had absolutely no exceptions to the requirement of attorney-client 
confidentiality set forth in Business and Professions Code section 6068, subdivision (e). This 
was in marked contrast to all other jurisdictions in the country, which follow the ABA Model 
Rules of Professional Conduct. California is the only state that has not adopted the ABA Model 
Rules. The ABA Model Rule 1.6 has long allowed an exception to confidentiality in order to 
prevent death or substantial bodily injury.  The original purpose of Section 6068, subdivision 
(e)(2), was to accord California law with that of other jurisdictions by creating a narrow 
exception to confidentiality which would permit an attorney to disclose a client’s act to prevent 
death or substantial bodily harm. As originally drafted, the bill did not include the word 
“criminal,” which was added to address concerns by some legislators that that lawyers would 
find it too easy to inform on their clients, and that it would become a too-common occurrence. 
 
This original reasoning for the “criminal acts” limitation is still sound.  Any expansion of the 
current exception may result in additional disclosures by attorneys who would not otherwise do 
so.  Although the vast majority of states have adopted ABA Model Rule 1.6, it does not mean 
that California should fall in line.   
 
There are still concerns among business attorneys that the attorney-client relationship may be 
eroded. For example, if the result of a company’s cost-benefit analysis is that it is reasonably 
certain that X number people will die due to a business decision, the client may not feel 
comfortable revealing this information to the attorney, which in turn may impact the attorney’s 
ability to properly advise the client. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6068 to read as follows:   
  
§6068 
 It is the duty of an attorney to do all of the following: 1 
 (a) To support the Constitution and laws of the United States and of this state. 2 
 (b) To maintain the respect due to the courts of justice and judicial officers. 3 
 (c) To counsel or maintain those actions, proceedings, or defenses only as appear to him 4 
or her legal or just, except the defense of a person charged with a public offense. 5 
 (d) To employ, for the purpose of maintaining the causes confided to him or her those 6 
means only as are consistent with truth, and never to seek to mislead the judge or any judicial 7 
officer by an artifice or false statement of fact or law. 8 
 (e)(1) To maintain inviolate the confidence, and at every peril to himself or herself to 9 
preserve the secrets, of his or her client. 10 
 (2) Notwithstanding paragraph (1), an attorney may, but is not required to, reveal 11 
confidential information relating to the representation of a client to the extent that the attorney 12 
reasonably believes the disclosure is necessary to prevent an criminal act that the attorney 13 
reasonably believes is likely to result in death of, or substantial bodily harm to, an individual. 14 
 (f) To advance no fact prejudicial to the honor or reputation of a party or witness, unless 15 
required by the justice of the cause with which he or she is charged. 16 
 (g) Not to encourage either the commencement or the continuance of an action or 17 
proceeding from any corrupt motive of passion or interest. 18 
 (h) Never to reject, for any consideration personal to himself or herself, the cause of the 19 
defenseless or the oppressed. 20 
 (i) To cooperate and participate in any disciplinary investigation or other regulatory or 21 
disciplinary proceeding pending against himself or herself. However, this subdivision shall not 22 
be construed to deprive an attorney of any privilege guaranteed by the Fifth Amendment to the 23 
Constitution of the United States, or any other constitutional or statutory privileges. This 24 
subdivision shall not be construed to require an attorney to cooperate with a request that requires 25 
him or her to waive any constitutional or statutory privilege or to comply with a request for 26 
information or other matters within an unreasonable period of time in light of the time 27 
constraints of the attorney's practice. Any exercise by an attorney of any constitutional or 28 
statutory privilege shall not be used against the attorney in a regulatory or disciplinary 29 
proceeding against him or her. 30 
 (j) To comply with the requirements of Section 6002.1. 31 
 (k) To comply with all conditions attached to any disciplinary probation, including a 32 
probation imposed with the concurrence of the attorney. 33 
 (l) To keep all agreements made in lieu of disciplinary prosecution with the agency 34 
charged with attorney discipline. 35 
 (m) To respond promptly to reasonable status inquiries of clients and to keep clients 36 
reasonably informed of significant developments in matters with regard to which the attorney has 37 
agreed to provide legal services. 38 
 (n) To provide copies to the client of certain documents under time limits and as 39 
prescribed in a rule of professional conduct which the board shall adopt. 40 
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 (o) To report to the agency charged with attorney discipline, in writing, within 30 days of 41 
the time the attorney has knowledge of any of the following: 42 
 (1) The filing of three or more lawsuits in a 12-month period against the attorney for 43 
malpractice or other wrongful conduct committed in a professional capacity. 44 
 (2) The entry of judgment against the attorney in a civil action for fraud, 45 
misrepresentation, breach of fiduciary duty, or gross negligence committed in a professional 46 
capacity. 47 
 (3) The imposition of judicial sanctions against the attorney, except for sanctions for 48 
failure to make discovery or monetary sanctions of less than one thousand dollars ($1,000). 49 
 (4) The bringing of an indictment or information charging a felony against the attorney. 50 
 (5) The conviction of the attorney, including any verdict of guilty, or plea of guilty or no 51 
contest, of a felony, or a misdemeanor committed in the course of the practice of law, or in a 52 
manner in which a client of the attorney was the victim, or a necessary element of which, as 53 
determined by the statutory or common law definition of the misdemeanor, involves improper 54 
conduct of an attorney, including dishonesty or other moral turpitude, or an attempt or a 55 
conspiracy or solicitation of another to commit a felony or a misdemeanor of that type. 56 
 (6) The imposition of discipline against the attorney by a professional or occupational 57 
disciplinary agency or licensing board, whether in California or elsewhere. 58 
 (7) Reversal of judgment in a proceeding based in whole or in part upon misconduct, 59 
grossly incompetent representation, or willful misrepresentation by an attorney. 60 
 (8) As used in this subdivision, “against the attorney” includes claims and proceedings 61 
against any firm of attorneys for the practice of law in which the attorney was a partner at the 62 
time of the conduct complained of and any law corporation in which the attorney was a 63 
shareholder at the time of the conduct complained of unless the matter has to the attorney's 64 
knowledge already been reported by the law firm or corporation. 65 
 (9) The State Bar may develop a prescribed form for the making of reports required by 66 
this section, usage of which it may require by rule or regulation. 67 
 (10) This subdivision is only intended to provide that the failure to report as required 68 
herein may serve as a basis of discipline69 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS   
 
The Problem

  

: Until 2004, California had absolutely no exceptions to the requirement of attorney-
client confidentiality set forth in Business and Professions Code section 6068(e).  This was in 
marked contrast to all other jurisdictions in the country, which follow the ABA Model Rules of 
Professional Conduct with some minor modifications.  (California is the only state that does not.) 
The ABA rules have long allowed an exception to confidentiality in order to prevent “reasonably 
certain death or substantial bodily harm.” 

In 2004, legislation sponsored by then-Assemblyman Darrell Steinberg at long last brought 
California closer to the rest of the country.  Steinberg’s bill, which became law as Business and 
Professions Code section 6068(e)(2), made the likelihood of death or substantial bodily injury an 
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exception to confidentiality that would allow

  

 (but not require) a lawyer to reveal the danger.  
Richard Zitrin, the author of this Resolution, assisted in drafting that legislation.  

Inclusion of the word “criminal” was not the drafting desire of Mr. Steinberg or anyone else 
involved in the drafting process.  Rather, the word ultimately remained in the bill to assure its 
passage.  California having never had any limitation on confidentiality, some legislators were 
reluctant to agree to anything but the most narrow exception.  There was fear that lawyers would 
find it too easy to “snitch off” their clients, and that that would become a too-common 
occurrence.  Thus after some internal debate, the word “criminal” remained. 
  
In the decade since, however, as the drafters expected, there has been no flood of confidentiality 
breaches, and in fact not even a noticeable trickle.  The justification for requiring the act to be 
“criminal” rather than to look at the result of the act – the substantial bodily harm – was always 
weak and is now basically non-existent.  A company that pollutes a schoolyard’s water table 
through the trickling down of toxic waste may or may not have committed a criminal

  

 act.  But 
the act causes great danger.  (This example was used in both the ABA and later in California to 
eliminate the word “imminent,” which was present in an earlier ABA version of the rule.)   An 
individual who tells his lawyer he is going to take his estranged wife and children out for “high 
speed experience” off-road in a dune buggy with no seat belts may or may not have committed a 
criminal act, but the act may be reasonably likely to lead to death or great harm. 

The Solution

 

: This legislation is limited and tailored:  Get rid of the reference to the nature of the 
act in Business and Professions Code section 6068(e)(2), so that those lawyers facing such rare 
but life-threatening situations won’t have to go to the Penal Code to try to figure out whether the 
act involved is criminal or not. 

IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Richard A. Zitrin, Zitrin Law Office, 535 Pacific 
Avenue, Floor 1, San Francisco, CA 94133, Tel: 415-354-2701, richard@zitrinlawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE: Richard Zitrin.  
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RESOLUTION 09-03-2016 
 
DIGEST 
Mandatory Fee Arbitration: Procedures Following Awards 
Amends Business and Professions Code sections 6202-6204.5 to clarify that trial de novo 
following a Mandatory Fee Arbitration procedure includes binding contractual arbitration. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Business and Professions Code sections 6202-6204.5 to clarify that trial 
de novo following a Mandatory Fee Arbitration procedure includes binding contractual 
arbitration. This resolution should be approved in principle because it clarifies that a Mandatory 
Fee Arbitration award can be rejected either by a trial in court or binding private arbitration 
pursuant to a pre-dispute arbitration provision. 
 
Mandatory Fee Arbitration (governed by Business and Professions Code sections 6202-6206) is 
a cost effective and efficient means for attorneys and clients to resolve fee disputes. It is 
mandatory for the attorney if the client demands it. But, it is only binding if either all parties 
agree to make it binding, or the award is not rejected within 30 days. If the award is rejected, 
either party can seek trial de novo; one way to reject the award is to seek trial de novo within 30 
days of the award. The statutory scheme is currently silent on whether such trial de novo 
includes binding private arbitration pursuant to an enforceable pre-dispute arbitration agreement.  
 
Pre-dispute arbitration agreements are common between attorneys and clients, and already form 
the basis for further dispute resolution if either party rejects a Mandatory Fee Arbitration award.  
The California Supreme Court’s decision in Schatz v. Allen Matkins Leck Gamble & Mallory 
LLP (2009) 45 Cal.4th 55 confirms this practice and it is reasonable to update Business and 
Professions Code sections 6202-6204.5 to reflect the current practice. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code sections 6202, 6203, 6204, and 6204.5 to 
read as follows: 
 
§6202  
 The provisions of Article 3 (commencing with Section 950) of Chapter 4 of Division 8 of 1 
the Evidence Code shall not prohibit the disclosure of any relevant communication, nor shall the 2 
provisions of Chapter 4 (commencing with Section 2018.010) of Title 4 of Part 4 of the Code of 3 
Civil Procedure be construed to prohibit the disclosure of any relevant work product of the 4 
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attorney in connection with: (a) an arbitration hearing or mediation pursuant to this article; (b) a 5 
trial in court after arbitration; (c) binding contractual arbitration under a pre-dispute contract 6 
between attorney and client which provides for an alternative to a trial in court after arbitration 7 
under this article; or (cd) judicial confirmation, correction, or vacation of an arbitration award. In 8 
no event shall such disclosure be deemed a waiver of the confidential character of such matters 9 
for any other purpose. 10 
 11 
§6203 12 
 (a) The award shall be in writing and signed by the arbitrators concurring therein. It shall 13 
include a determination of all the questions submitted to the arbitrators, the decision of which is 14 
necessary in order to determine the controversy. The award shall not include any award to either 15 
party for costs or attorney's fees incurred in preparation for or in the course of the fee arbitration 16 
proceeding, notwithstanding any contract between the parties providing for such an award or 17 
costs or attorney's fees. However, the filing fee paid may be allocated between the parties by the 18 
arbitrators. This section shall not preclude an award of costs or attorney's fees to either party by a 19 
court pursuant to subdivision (c) of this section or ofby a court or binding contractual arbitrators 20 
pursuant to  subdivision (de) of Section 6204. The State Bar, or the local bar association 21 
delegated by the State Bar to conduct the arbitration, shall deliver to each of the parties with the 22 
award, an original a declaration of service of the award. 23 
    Evidence relating to claims of malpractice and professional misconduct, shall be 24 
admissible only to the extent that those claims bear upon the fees, costs, or both, to which the 25 
attorney is entitled. The arbitrators shall not award affirmative relief, in the form of damages or 26 
offset or otherwise, for injuries underlying the claim. Nothing in this section shall be construed 27 
to prevent the arbitrators from awarding the client a refund of unearned fees, costs, or both 28 
previously paid to the attorney. 29 
   (b) Even if the parties to the arbitration have not agreed in writing to be bound, the 30 
arbitration award shall become binding upon the passage of 30 days after service of notice of the 31 
award, unless a party has, within the 30 days, sought a trial afterin court pursuant to subdivisions 32 
(b) or (c) of Section 6204, or binding contractual arbitration pursuant to subdivision (d) of 33 
Section 6204.  If an action has previously been filed in any court, any petition to confirm, 34 
correct, or vacate the award shall be to the court in which the action is pending, and may be 35 
served by mail on any party who has appeared, as provided in Chapter 4 (commencing with 36 
Section 1003) of Title 14 of Part 2 of the Code of Civil Procedure; otherwise it shall be in the 37 
same manner as provided in Chapter 4 (commencing with Section 1285) of Title 9 of Part 3 of 38 
the Code of Civil Procedure. If no action is pending in any court, the award may be confirmed, 39 
corrected, or vacated by petition to the court having jurisdiction over the amount of the 40 
arbitration award, but otherwise in the same manner as provided in Chapter 4 (commencing with 41 
Section 1285) of Title 9 of Part 3 of the Code of Civil Procedure. 42 
    (c) Neither party to the arbitration may recover costs or attorney's fees incurred in 43 
preparation for or in the course of the fee arbitration proceeding with the exception of the filing 44 
fee paid pursuant to subdivision (a) of this section. However, a court confirming, correcting, or 45 
vacating an award under this section may award to the prevailing party reasonable fees and costs 46 
incurred in obtaining confirmation, correction, or vacation of the award including, if applicable, 47 
fees and costs on appeal. The party obtaining judgment confirming, correcting, or vacating the 48 
award shall be the prevailing party except that, without regard to consideration of who the 49 
prevailing party may be, if a party did not appear at the arbitration hearing in the manner 50 
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provided by the rules adopted by the board of trustees, that party shall not be entitled to 51 
attorney's fees or costs upon confirmation, correction, or vacation of the award. 52 
    (d) (1) In any matter arbitrated under this article in which the award is binding or has 53 
become binding by operation of law or has become a judgment either after confirmation under 54 
subdivision (c) or), after a trial in court under subdivisions (b) or (c) of Section 6204, or after 55 
binding contractual arbitration under subdivision (d) of Section 6204, or in any matter mediated 56 
under this article, if: (A) the award, judgment, or agreement reached after mediation includes a 57 
refund of fees or costs, or both, to the client and (B) the attorney has not complied with that 58 
award, judgment, or agreement the State Bar shall enforce the award, judgment, or agreement by 59 
placing the attorney on involuntary inactive status until the refund has been paid. 60 
    (2) The State Bar shall provide for an administrative procedure to determine whether an 61 
award, judgment, binding contractual arbitration award after arbitration under this article or 62 
agreement should be enforced pursuant to this subdivision. An award, judgment, binding 63 
contractual arbitration award after arbitration under this article or agreement shall be so enforced 64 
if: 65 
    (A) The State Bar shows that the attorney has failed to comply with a binding fee 66 
arbitration award, judgment, binding contractual arbitration award after arbitration under this 67 
article or agreement rendered pursuant to this article. 68 
    (B) The attorney has not proposed a payment plan acceptable to the client or the State 69 
Bar.   70 
 However, the award, judgment, binding contractual arbitration award after arbitration 71 
under this article or agreement shall not be so enforced if the attorney has demonstrated that he 72 
or she (i) is not personally responsible for making or ensuring payment of the refund, or (ii) is 73 
unable to pay the refund. 74 
    (3) An attorney who has failed to comply with a binding award, judgment, binding 75 
contractual arbitration award after arbitration under this article or agreement shall pay 76 
administrative penalties or reasonable costs, or both, as directed by the State Bar. Penalties 77 
imposed shall not exceed 20 percent of the amount to be refunded to the client or one thousand 78 
dollars ($1,000), whichever is greater.  Any penalties or costs, or both, that are not paid shall be 79 
added to the membership fee of the attorney for the next calendar year. 80 
    (4) The board State Bar Court shall terminate the inactive enrollment upon proof that the 81 
attorney has complied with the award, judgment, binding contractual arbitration award after 82 
arbitration under this article, or agreement and upon payment of any costs or penalties, or both, 83 
assessed as a result of the attorney's failure to comply. 84 
    (5) A request for enforcement under this subdivision shall be made within four years 85 
from the date (A) the arbitration award was mailed, (B) the award in a binding contractual 86 
arbitration after arbitration under this article was mailed; (C) the judgment was entered, or (CD) 87 
the date the agreement was signed. In an arbitrated matter, however, in no event shall a request 88 
be made prior to 100 days from the date of the service of a signed copy of the award. In cases 89 
where the award is appealed, a request shall not be made prior to 100 days from the date the 90 
award has become final as set forth in this section. 91 
 92 
§6204 93 
 (a)  The parties may agree in writing to be bound by the award of  arbitrators appointed 94 
pursuant to this article at any time after the dispute over fees, costs, or both, has arisen. In the 95 
absence of such an agreement, either party shall be entitled to a trial, after arbitration if sought 96 
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within 30 days, pursuant to this article, to (1) a trial in court after arbitration pursuant to 97 
subdivisions (b) and (c), or (d)2)  binding contractual arbitration under a pre-dispute contract 98 
between attorney and client which provides for an alternative to trial in court after arbitration 99 
under this article if sought within 30 days after service of the arbitration award, pursuant to 100 
subdivision (d), except that if either party willfully fails to appear at the arbitration hearing held 101 
pursuant to this article in the manner provided by the rules adopted by the board of trustees, that 102 
party shall not be entitled to a trial in court or to binding contractual arbitration after arbitration. 103 
under this article. The determination of willfulness shall be made by the court. in proceedings 104 
brought under subdivisions (b) or (c) or by the subsequent binding contractual arbitrators in 105 
proceedings brought under subdivision (d).  The party who failed to appear at the arbitration 106 
under this article shall have the burden of proving that the failure to appear was not willful. In 107 
making its determination, the court or the subsequent binding contractual arbitrators, may 108 
consider any findings made by the arbitrators appointed pursuant to this article on the subject of a 109 
party's failure to appear. 110 
 (b)  If there is an action pending, the trial in court after arbitration shall be initiated by 111 
filing a rejection of arbitration award and request for trial in court after arbitration in that action 112 
within 30 days after service of notice of the award. If the rejection of the arbitration award has 113 
been filed by the plaintiff in the pending action, all defendants each defendant shall file a 114 
responsive pleading within 30 days following service upon the defendantdefendants of the 115 
rejection of the arbitration award and request for trial in court after arbitration. If the rejection of 116 
the arbitration award has been filed by a defendant in the pending action, all defendantseach other 117 
defendant shall then file a responsive pleading within 30 days after the filingservice of the 118 
rejection of the arbitration award and request for trial in court after arbitration under this article. 119 
Service may be made by mail on any party who has appeared; otherwise service shall be made in 120 
the manner provided in Chapter 4 (commencing with Section 413.10) of Title 5 of Part 2 of the 121 
Code of Civil Procedure. Upon service and filing of the rejection of arbitration award, any stay 122 
entered pursuant to Section 6201 shall be vacated, without the necessity of a court order. 123 
 (c)  If no action is pending, the trial in court after arbitration shall be initiated by the 124 
commencement in the manner provided in Section 350 of the Code of Civil Procedure of an 125 
action in the court having jurisdiction over the amount of money in controversy within 30 days 126 
after service of notice of the arbitration award issued under this article. After the filing of such an 127 
action, the action shall proceed in accordance with the provisions of Part 2  (commencing with 128 
Section 307) of the Code of Civil Procedure, concerning civil actions generally. 129 
 (d)  If there is a written pre-dispute agreement between the parties for binding contractual 130 
arbitration of controversies including attorney’s fees, or costs, or both, instead of a trial in court 131 
under subdivisions (b) or (c), either party may request binding contractual arbitration under said 132 
contract. If there is an action in court pending between the parties, the party desiring such binding 133 
contractual arbitration shall file a petition in that action to compel binding contractual arbitration 134 
in accordance with Section 1281.2 of the Code of Civil Procedure within 30 days after service of 135 
the award, or within the time to respond if the other party timely filed a rejection of the award 136 
and request for trial in court after arbitration as set forth in subdivision (b) or timely initiated 137 
court proceedings as set forth in subdivision (c). If there is a binding contractual arbitration 138 
proceeding pending between the parties, the party seeking such binding contractual arbitration 139 
after arbitration under this article shall follow the procedures of the binding contractual 140 
arbitration provider to resume the binding contractual arbitration within 30 days after service of 141 
the award.  If there is no action in court or binding contractual arbitration pending, the party 142 
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desiring binding contractual arbitration after arbitration under this article shall, within 30 days of 143 
service of the award, either file a demand for binding contractual arbitration with a mutually 144 
agreed upon arbitration provider or file a petition to compel binding contractual arbitration in a 145 
new court action in the court having jurisdiction over the amount of money in controversy. If it is 146 
thereafter determined that there is no enforceable written pre-dispute agreement between the 147 
parties for binding contractual arbitration of the controversy, either party may then proceed 148 
pursuant to subdivisions (b) and (c) with a trial in court after arbitration within 30 days after such 149 
determination. 150 
 (e) The party seeking a trial in court or binding contractual arbitration after arbitration 151 
under this article shall be the prevailing party if that party obtains a judgment or subsequent 152 
binding contractual arbitration award more favorable than that provided by the arbitration award 153 
issued under this article, and in all other cases the other party shall be the prevailing party. The 154 
prevailing party may, in the discretion of the court or subsequent binding contractual arbitrators, 155 
be entitled to an allowance for reasonable attorney's fees and costs incurred in the trial or binding 156 
contractual arbitration after arbitration under this article, which allowance shall be fixed by the 157 
court .or subsequent binding contractual arbitrators. In fixing the attorney's fees, the court or 158 
subsequent binding contractual arbitrators shall consider the award and determinations of the 159 
arbitrators appointed under  to this article, in addition to any other relevant evidence. 160 
 (f) Except as provided in this section, the award and determinations of the arbitrators shall 161 
not be admissible nor operate as collateral estoppel or res judicata in any action or proceeding. 162 
 163 
§6204.5 164 
  (a) The State Bar shall provide by rule for an appropriate procedure to disqualify an 165 
arbitrator or mediator upon request of either party. 166 
 (b) The State Bar, or the local bar association delegated by the State Bar to conduct the 167 
arbitration, shall deliver a notice to the parties advising them of their rights to judicial relief or 168 
binding contractual arbitration under a pre-dispute contract between attorney and client which 169 
provides for an alternative to trial in court subsequent to the arbitration proceeding under this 170 
article. 171 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The current statutes are not consistent with case law established by the California 
Supreme Court in Schatz v. Allen Matkins Leck Gamble & Mallory LLP (2009) 45 Cal.4th 55, 
because while the statute provides that a party must file an action in court to reject a non-binding 
award, under Schatz a party is entitled to pursue binding arbitration de novo instead of an action 
in court.  The proposed amendments would make the statute consistent with the case law 
established by the Supreme Court and provide guidance as to the manner in which to timely 
exercise a right to arbitration de novo. 
 
The Solution: The changes would provide that a party seeking to reject a non-binding MFA 
award can file a petition to compel arbitration (if a court action is  pending) or file a demand for 
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arbitration with an arbitration provider (if no action is pending). 
 
The proposed resolution is to amend provisions of the Mandatory Fee Arbitration Act (“MFAA” 
- Business & Professions Code §§ 6200 et seq.) to address issues created by the California 
Supreme Court’s decision in Schatz v. Allen Matkins Leck Gamble & Mallory LLP (2009) 45 
Cal.4th 55.   
 
Business & Professions Code sections 6203and 6204 provide that either party to a fee arbitration 
may reject a non-binding award within 30 days after the award has been served and have a “trial 
after arbitration” by filing an action “in court.” 
 
In Schatz v. Allen Matkins Leck Gamble & Mallory LLP (2009) 45 Cal.4th 55, the Supreme 
Court held that that if the parties to a mandatory fee arbitration proceeding have a provision in 
their fee agreement for binding contractual arbitration that provision can be enforced after a non-
binding fee arbitration and that client can be forced to arbitration de novo instead of trial de novo 
as set forth in the statute.  
 
The Supreme Court’s decision in Schatz created logistical problems for MFA programs because 
the statute still says that filing a trial de novo in court is the means to reject a non-binding award.  
In addition, the Supreme Court did not address how a party to an MFA proceeding would 
commence an arbitration de novo which has led to further confusion. 
 
The proposed amendments would modify the statutes, particularly Business & Professions Code 
section 6204(d), to specify the manner in which a party may reject an award and commence a 
binding arbitration de novo. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Kenneth E. Bacon, MASTAGNI 
HOLSTEDT, A.P.C., 912 I Street, Sacramento, CA 95811, Phone: (916) 491-4246. 
E-mail:  kbacon@mastagni.com 
 
 
RESPONSIBLE FLOOR DELEGATE: Kenneth E. Bacon. 

mailto:kbacon@mastagni.com�
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RESOLUTION 09-04-2016 
 
DIGEST 
Law Office Study Program: Supervision and Credit 
Amends Business and Professions Code section 6060 to increase the number of students an 
attorney may supervise and how credit is earned if one fails to pass the law students examination.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 02-04-2015, which was disapproved. 
 
Reasons:  
This resolution amends Business and Professions Code section 6060 to increase the number of 
students an attorney may supervise and how credit is earned if one fails to pass the law students 
examination.  This resolution should be disapproved because the author’s stated goals would be 
damaging to the education to be provided though the Law Office Study Program.  
 
The purpose behind this resolution is to provide greater, and more affordable, access to the study 
of law through the State Bar’s Law Office Study Program (LOSP).  The LOSP accomplishes 
these goals by providing that individuals seeking to practice law can become eligible to take the 
bar exam after studying for four years under the supervision of an attorney or judge.  While some 
of the resolution’s changes would be beneficial – permitting attorneys to supervise up to four 
students at one time, and striking a year of legal study credit should one fail to pass the law 
student examination within its first three administrations upon becoming eligible along with 
prohibiting such students from earning further credit until passing the exam – the other proposed 
amendments would do more harm than good. 
 
The proponent wants to allow relatively new attorneys, who have only been practicing three 
years instead of five, to supervise students and remove the requirements that all study must take 
place in an office located in California.  These changes, while making the LOSP more accessible, 
would be harmful to the quality of law study being provided.  The purpose of the LOSP is to 
learn the law “on the job.”  To do so, however, means that a student needs to be present and 
engaged with his or her supervisor.  Even in today’s technologically advanced society, the idea 
that learning the intricacies of California law via office study can be equally accomplished in 
one’s home located in a different state is not reasonable.  Similarly, the idea that someone freshly 
out of law school who himself or herself just passed the bar is fully eligible to supervise one who 
is engaged in legal study cannot be supported.   
 
While the resolution, as drafted, appears to lack these additional changes, it is clear from the 
statement of reasons that the author seeks to implement such changes.  Such amendments would 
not benefit students or the members of the public. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6060 to read as follows: 
 
§6060 
 To be certified to the Supreme Court for admission and a license to practice law, a person 1 
who has not been admitted to practice law in a sister state, United States jurisdiction, possession, 2 
territory, or dependency or in a foreign country shall:  3 
 (a) Be of the age of at least 18 years. 4 
 (b) Be of good moral character. 5 
 (c) Before beginning the study of law, have done either of the following: 6 
 (1) Completed at least two years of college work, which college work shall be not less 7 
than one-half of the collegiate work acceptable for a bachelor's degree granted upon the basis of 8 
a four-year period of study by a college or university approved by the examining committee. 9 
 (2) Have attained in apparent intellectual ability the equivalent of at least two years of 10 
college work by taking any examinations in subject matters and achieving the scores thereon as 11 
are prescribed by the examining committee. 12 
 (d) Have registered with the examining committee as a law student within 90 days after 13 
beginning the study of law. The examining committee, upon good cause being shown, may 14 
permit a later registration. 15 
 (e) Have done any of the following: 16 
 (1) Had conferred upon him or her a juris doctor (J.D.) degree or a bachelor of laws 17 
(LL.B.) degree by a law school accredited by the examining committee or approved by the 18 
American Bar Association. 19 
 (2) Studied law diligently and in good faith for at least four years in any of the following 20 
manners: 21 
 (A) In a law school that is authorized or approved to confer professional degrees and 22 
requires classroom attendance of its students for a minimum of 270 hours a year. 23 
 A person who has received his or her legal education in a foreign state or country wherein 24 
the common law of England does not constitute the basis of jurisprudence shall demonstrate to 25 
the satisfaction of the examining committee that his or her education, experience, and 26 
qualifications qualify him or her to take the examination. 27 
 (B) In a law office in this state and uUnder the personal supervision of a member of the 28 
State Bar of California who is, and for at least the last three years continuously has been, 29 
engaged in the active practice of law. It is the duty of the supervising attorney to render any 30 
periodic reports to the examining committee as the committee may require. The supervising 31 
attorney may supervise up to four students at one time. 32 
 (C) In the chambers and under the personal supervision of a judge of a court of record of 33 
this state. It is the duty of the supervising judge to render any periodic reports to the examining 34 
committee as the committee may require. 35 
 (D) By instruction in law from a correspondence law school authorized or approved to 36 
confer professional degrees by this state, which requires 864 hours of preparation and study per 37 
year for four years. 38 
 (E) By any combination of the methods referred to in this paragraph (2). 39 
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 (f) Have passed any examination in professional responsibility or legal ethics as the 40 
examining committee may prescribe. 41 
 (g) Have passed the general bar examination given by the examining committee. 42 
 (h) (1) Have passed a law students’ examination administered by the examining 43 
committee after completion of his or her first year of law study. Those who pass the examination 44 
within its first three administrations upon becoming eligible to take the examination shall receive 45 
credit for all law studies completed to the time the examination is passed. Those who do not pass 46 
the examination within its first three administrations upon becoming eligible to take the 47 
examination, but who subsequently pass the examination, shall receive credit for one year of 48 
legal study only shall lose one year of credit for legal study, and may not accumulate additional 49 
credit until he or she passes the examination.    50 
 (2) This requirement does not apply to a student who has satisfactorily completed his or 51 
her first year of law study at a law school accredited by the examining committee and who has 52 
completed at least two years of college work prior to matriculating in the accredited law school, 53 
nor shall this requirement apply to an applicant who has passed the bar examination of a sister 54 
state or of a country in which the common law of England constitutes the basis of jurisprudence. 55 
 The law students' examination shall be administered twice a year at reasonable intervals. 56 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild – San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
The Problem:  Access to affordable legal services in California is severely threatened by the 
rising cost of law school. New lawyers are burdened with debts that prevent them from offering 
affordable services to low and moderate income clients.  
 
The costs of tuition, and the living costs near California's law schools, also reduce access to law 
school for aspiring lawyers from low-income communities, and from rural California, 
undermining efforts to diversify the legal profession. 
 
In response to this crisis, there is a growing demand for affordable and practice-based legal 
education through the State Bar’s Law Office Study Program (LOSP). Through the LOSP, 
aspiring lawyers may become eligible to take the bar exam after studying for four years under the 
supervision of an attorney or judge. Unfortunately, restrictive provisions of the Business & 
Professions Code prevent an enormous number of lawyers from supervising a LOSP student. As 
a result, a rapidly growing number of aspiring lawyers are struggling to find lawyers eligible to 
supervise their LOSP study. 
 
The Solution:  This resolution would: 

• Remove the requirement that supervising attorneys have engaged in three years of 
continuous law practice immediately prior to beginning supervision, recognizing that new 
lawyers are well positioned tot each basic law curricula, and recognizing that the 
“continuous” practice requirement is very difficult to meet, given the realities of the legal 
job market and various life circumstances that interrupt law practice. 
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• Enable attorneys to supervise up to four students at once, raising the current limit of two. 
• Remove the requirement that all study must physically take place in an office, given that 

this limits learning opportunities and puts a particular burden on lawyers with home 
offices. 

• Remove the requirement that study take place inside the borders of California, 
recognizing an increasingly mobile society and the growth of virtual law practices. 

• Fix the problematic formula by which students lose study credit if they do not pass the 
first‐year law student bar exam within three exam administrations, since the current 
formula disparately impacts students depending on the month of the year in which they 
begin study. 

 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:  Richard P. Koch 
 
 

COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
Resolution 09-04-2016 provides a list of solutions which are not addressed in the resolution 
itself. For example, the resolution does not address how it will "remove the requirement that all 
study must physically take place in an office, given that this limits learning opportunities and 
puts a particular burden on lawyers with home offices." 
 
Furthermore, the resolution seeks to loosen several requirements for attorneys supervising 
students under the State Bar’s Law Office Study Program. For example, the resolution seeks to 
increase the maximum number of students one attorney may supervise from two to four.  It is 
unreasonable to expect an attorney to supervise four students and that those students would 
obtain quality feedback on their performance. The resolution also seeks to remove the 
requirement of three continuous years of practice to qualify as a supervising attorney.  However, 
it is inadvisable to have an attorney who irregularly practices law supervise students. The 
resolution further seeks to allow supervision of students to occur virtually.  Yet, it is important to 
students’ education to be provided with materials and proximate access to supervisors for 
questions.   
 
Finally, the resolution seeks to permit a student who fails the baby bar three times to retain their 
school credit.  However, a student who does not learn the core material and concepts from the 
first year of law school should not be permitted to move forward with their education. 
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RESOLUTION 09-05-2016 
 
DIGEST  

Amends Business and Professions Code section 6148 to allow for the provision of the duplicate 
copy of the engagement contract to the client within 30 days of its execution.   

Client Engagement Letter: Deadline to Provide Copy to Client  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Business and Professions Code section 6148 to allow for the provision of 
the duplicate copy of the engagement contract to the client within 30 days of its execution.  This 
resolution should be approved in principle because it is not practical to strictly require that the 
client receive his copy of the contract “at the time the contract is entered into.”  
 
Section 6148 was originally enacted in 1986, prior to the days of e-mail and other electronic 
communication, when most attorney-client engagement contracts were probably signed in a 
meeting at the attorneys’ office.  Those days are long gone.  Many such contracts are now 
executed by parties at different locations, exchanged electronically, and not simultaneously.  For 
many lawyers the practice is to send two originally-signed copies of the contract to the client, 
asking the client to sign both copies, retain one fully-executed original for her files, and return 
the other to the attorney.  If the client correctly follows those instructions there will be 
compliance with section 6148.  Frequently, however, the client reviews a draft not yet signed by 
the attorney, but nevertheless returns it and a copy, both signed.  The attorney cannot strictly 
speaking comply with section 6148 when counter-signing without hauling the client to his office 
to be present “at the time the contract is entered into.”  At other times the client might 
interlineate a new term before signing and returning.  In such cases the revised contract would 
not be “entered into” until the attorney signs it, and again strict compliance with 6148 requires 
that the client be present.  This amendment would allow attorneys to provide the client with a 
duplicate in a timely manner, which is probably what already occurs in most cases.  It thereby 
conforms the statute to modern reality.  Nevertheless, allowing 30 days for return of the fully-
executed original is arguably excessive, especially where the representation could have already 
concluded within 30 days. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 6148 to read as follows: 
 
§6148 
 (a)  In any case not coming within Section 6147 in which it is reasonably foreseeable that 1 
total expense to a client, including attorney fees, will exceed one thousand dollars ($1,000), the 2 
contract for services in the case shall be in writing. At the time the contract is entered into or 3 
within thirty (30) days of date the attorney obtains possession of the signed contract, the attorney 4 
shall provide a duplicate copy of the contract signed by both the attorney and the client, or the 5 
client's guardian or representative, to the client or to the client's guardian or representative. The 6 
written contract shall contain all of the following: 7 
    (1) Any basis of compensation including, but not limited to, hourly rates, statutory fees or 8 
flat fees, and other standard rates, fees, and charges applicable to the case. 9 
    (2) The general nature of the legal services to be provided to the client. 10 
    (3) The respective responsibilities of the attorney and the client as to the performance of 11 
the contract. 12 
  (b) All bills rendered by an attorney to a client shall clearly state the basis thereof. Bills 13 
for the fee portion of the bill shall include the amount, rate, basis for calculation, or other method 14 
of determination of the attorney's fees and costs. Bills for the cost and expense portion of the bill 15 
shall clearly identify the costs and expenses incurred and the amount of the costs and expenses. 16 
Upon request by the client, the attorney shall provide a bill to the client no later than 10 days 17 
following the request unless the attorney has provided a bill to the client within 31 days prior to 18 
the request, in which case the attorney may provide a bill to the client no later than 31 days 19 
following the date the most recent bill was provided. The client is entitled to make similar 20 
requests at intervals of no less than 30 days following the initial request. In providing responses 21 
to client requests for billing information, the attorney may use billing data that is currently 22 
effective on the date of the request, or, if any fees or costs to that date cannot be accurately 23 
determined, they shall be described and estimated. 24 
  (c) Failure to comply with any provision of this section renders the agreement voidable at 25 
the option of the client, and the attorney shall, upon the agreement being voided, be entitled to 26 
collect a reasonable fee. 27 
  (d) This section shall not apply to any of the following: 28 
    (1) Services rendered in an emergency to avoid foreseeable prejudice to the rights or 29 
interests of the client or where a writing is otherwise impractical. 30 
    (2) An arrangement as to the fee implied by the fact that the attorney's services are of the 31 
same general kind as previously rendered to and paid for by the client. 32 
    (3) If the client knowingly states in writing, after full disclosure of this section, that a 33 
writing concerning fees is not required. 34 
    (4) If the client is a corporation. 35 
   (e) This section applies prospectively only to fee agreements following its operative date. 36 
    (f) This section shall become operative on January 1, 2000. 37 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: With respect to fee engagement letter contracts, Business and Professions Code 
section 6148 (“Section 6148) provides in relevant part that [a]t the time the contract is entered 
into, the attorney shall provide a duplicate copy of the contract signed by both the attorney and 
the client, or the client's guardian or representative, to the client or to the client's guardian or 
representative.”  [Emphasis added]  Section 6148 works when, for example, the attorney and 
client sign an engagement letter at the attorney’s office and the client receives copies at that time.  
In many cases, however, the client is given or sent an engagement letter to review outside the 
attorney’s office.  It is not clear how (or whether) Section 6148 works when the attorney or client 
sign at different locations and send the engagement letter by mail or e-mail, because they are not 
both present “[a]t the time the contract is entered into.” 
 
The Solution: Section 6148 should be amended to provide that the attorney shall provide a 
duplicate copy of the executed engagement letter at the time of its execution or within thirty (30) 
days of the date the attorney obtains possession of the signed engagement letter.  This will allow 
either the attorney or client to sign and mail or e-mail an engagement letter for the other to sign, 
while still requiring that the client receive a duplicate copy of the signed engagement letter in a 
timely manner. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Sil Reggiardo, Downey Brand LLP, 621 
Capitol Mall, Suite 1800, Sacramento, CA 95814-4731, (916) 520-5374  
sreggiardo@downeybrand.com.  
 
RESPONSIBLE FLOOR DELEGATE: Sil Reggiardo  
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RESOLUTION 09-06-2016 
 
DIGEST 
Trademark: Allowing State Trademark Protection for Medical Cannabis Products 
Amends Business and Professions Code section 14272 to allow cannabis consumers and 
providers to receive trademark protections. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Business and Professions Code section 14272 to allow cannabis 
consumers and providers to receive trademark protections.  This resolution should be approved 
in principle because doing so reduces consumer risk due to product confusion, and widespread 
infringement of brands.  
 
Currently, the Trademark Unit within the Secretary of State’s Business Programs Division 
continues to implement a policy refusing the registration of trademarks for California companies 
selling medical cannabis products; ostensibly in regards to concerns of federal preemption. 
California, however, has already found that federal law regarding marijuana legality does not 
determine state law.  
 
The federal preemption issue arose in Qualified Patients Association v. City of Anaheim (2010) 
187 Cal.App.4th 734. The court held that federal law preempted neither of the California 
statutes, the Medical Marijuana Program Act (MMPA), or the Compassionate Use Act (CUA). 
The Court reasoned that where, as is the case today, Federal marijuana law does not expressly 
preempt state legalization, a conflict analysis must take place.  Conflict preemption only exists 
when “simultaneous compliance with both state and federal directives is impossible.”  Viva! 
Internat. Voice for Animals v. Adidas Promotional Retail Operations, Inc. (2007) 41 Cal.4th 929, 
935–936.  Thus, the Qualified Patients court, citing County of San Diego v. San Diego NORML 
(2008) 165 Cal.App.4th 798, and City of Garden Grove v. Superior Court (2007) 157 
Cal.App.4th 355, held that medical marijuana state law enactments were not preempted because 
they did not mandate conduct that federal law prohibited, nor pose an obstacle to federal 
enforcement of federal law; and the state’s decision to decriminalize, for purposes of state law, 
certain conduct related to medical marijuana, did nothing to override or attempt to override 
federal law, which remained in force.  
 
The Secretary of State’s policy creates an environment exposing patient consumers to risk due to 
product confusion, and medical cannabis companies to widespread infringement of established 
brands. New legislation is thus required to clarify that allowing trademark registration to 
cannabis products is within the authority of the state, and is not subject to federal preemption 
because federal and California state trademark laws present no positive conflict and can 
consistently stand together. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Business and Professions Code section 14272 to read as follows: 
 
§14272 
 The intent of this chapter is to provide a system of state trademark registration and 1 
protection substantially consistent with the federal system of trademark registration and 2 
protection under the Trademark Act of 1946 (15 U.S.C. Sec. 1051 et seq.), as amended. To that 3 
end, the construction given the federal act should be examined as nonbinding authority for 4 
interpreting and construing this chapter.  State trademarks for products containing marijuana, as 5 
made legal pursuant to Proposition 215 and The Medical Marijuana Program Act, shall be 6 
subject to registration with the secretary.” 7 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides no state trademark protection for products containing 
marijuana.  Cultivation, distribution and consumption of medical cannabis is currently legal in 
California pursuant to Proposition 215, The Medical Marijuana Program Act, The August 2008 
Guidelines for the Security and Non-Diversion of Marijuana Grown for Medical Use, and recent 
passage of The California Medical Marijuana Regulation and Safety Act.  California is presently 
the largest market for legal cannabis (medical or recreational) in the entire world.  Nonetheless, 
the Trademark Unit within the Secretary of State’s Business Programs Division continues to 
implement a policy refusing the registration of trademarks for California companies selling 
medical cannabis products.  As federal trademark protection for said products is still prohibited 
pursuant to the Controlled Substances Act, Californians are therefore left with little to no 
protections surrounding products and brands that they are within their rights to consume and 
produce as citizens of the state.  It should furthermore be noted that medical cannabis sales are 
subject to state taxes.  The Secretary of State’s policy creates an unacceptable environment 
exposing patient consumers to risk due to product confusion, and medical cannabis companies to 
widespread infringement of established brands. 
 
The Solution: The Secretary of State and the Trademark Unit have based their policy of 
providing no state trademark protection for products containing marijuana on a strict adherence 
to the trademark examination procedures used by examiners at the United States Patent and 
Trademark Office (USPTO) to determine whether a mark is subject to be registered.  USPTO 
examination procedure currently prohibits registration of products that violate the federal 
Controlled Substances Act.  While California’s state trademark examiners currently employ this 
same standard, they are not required to do so under the applicable California Business and 
Professions Code §§14200-14272 (the Model State Trademark Law).  Section 14272 of the 
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Model Law specifically states that federal trademark law “should be examined as nonbinding 
authority” [emphasis added] when implementing a system of state trademark registration and 
protection.  Nowhere does the state’s Model Law specifically address the Controlled Substances 
Act, and the Trademark Unit’s current policy is likely based on an abundance of caution, given 
the federal prohibition, in the absence of any affirmative permission to issue cannabis 
trademarks.  As such, legislation based on the precedent set in County of San Diego v. San Diego 
NORML, 165 Cal. App. 4th 798, is required to clarify that allowing trademark registration to 
cannabis products is within the authority of the state, and is not subject to federal preemption 
because federal and California state trademark laws present no positive conflict and can 
consistently stand together. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: James Marion, 1366 5th Ave., Suite 3, San 
Francisco, CA 94122, voice 415-306-0890, e-mail james@marionesq.com 
 
RESPONSIBLE FLOOR DELEGATE: James Marion 

mailto:james@marionesq.com�
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RESOLUTION 09-07-2016 
 

DIGEST 
Corporations: Buyout Agreements  
Amends Corporations Code section 2000 to clarify that a buyout agreement may supersede the 
judicial dissolution procedure. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to Resolution 01-02-2009, which was approved as amended.  
 
Reasons: 
This resolution amends Corporations Code section 2000 to clarify that a buyout agreement may 
supersede the judicial dissolution procedure.  This resolution should be approved in principle 
because it reduces the need for unnecessary corporate action and codifies what is now considered 
best practices. 
 
Corporations Code section 2000 is often interpreted to require that a corporation’s buyout terms 
must be included in the articles of incorporation, which not only is contrary to common practice 
but also creates an unnecessary burden on corporations.  Such a requirement necessitates 
continuous amendments to the articles of incorporation for every change to buyout procedures. 
Since the proposed amendment does require that the articles of incorporation at least reference 
the potential existence of separate shareholder agreements governing buyouts, there is no danger 
of lack of notice to shareholders. Furthermore, the proposed amendment does not impose any 
substantial burden on corporations to create a separate shareholder agreement at the time of 
incorporation; it merely allows such a shareholder agreement (to be created in the future and) to 
address buyout terms and procedures.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Corporations Code section 2000 to read as follows: 
 
§2000 
 (a) Subject to any contrary provision in the articles, which may include a reference to a 1 
separate shareholder agreement: iIn any suit for involuntary dissolution, or in any proceeding for 2 
voluntary dissolution initiated by the vote of shareholders representing only 50 percent of the 3 
voting power, the corporation or, if it does not elect to purchase, the holders of 50 percent or 4 
more of the voting power of the corporation (the "purchasing parties") may avoid the dissolution 5 
of the corporation and the appointment of any receiver by purchasing for cash the shares owned 6 
by the plaintiffs or by the shareholders so initiating the proceeding (the "moving parties") at their 7 
fair value. The fair value shall be determined on the basis of the liquidation value as of the 8 
valuation date but taking into account the possibility, if any, of sale of the entire business as a 9 
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going concern in a liquidation. In fixing the value, the amount of any damages resulting if the 10 
initiation of the dissolution is a breach by any moving party or parties of an agreement with the 11 
purchasing party or parties may be deducted from the amount payable to such moving party or 12 
parties, unless the ground for dissolution is that specified in paragraph (4) of subdivision (b) of 13 
Section 1800. The election of the corporation to purchase may be made by the approval of the 14 
outstanding shares (Section 152) excluding shares held by the moving parties. 15 
    (b) If the purchasing parties (1) elect to purchase the shares owned by the moving parties, 16 
and (2) are unable to agree with the moving parties upon the fair value of such shares, and (3) 17 
give bond with sufficient security to pay the estimated reasonable expenses (including attorneys' 18 
fees) of the moving parties if such expenses are recoverable under subdivision (c), the court upon 19 
application of the purchasing parties, either in the pending action or in a proceeding initiated in 20 
the superior court of the proper county by the purchasing parties in the case of a voluntary 21 
election to wind up and dissolve, shall stay the winding up and dissolution proceeding and shall 22 
proceed to ascertain and fix the fair value of the shares owned by the moving parties. 23 
    (c) The court shall appoint three disinterested appraisers to appraise the fair value of the 24 
shares owned by the moving parties, and shall make an order referring the matter to the 25 
appraisers so appointed for the purpose of ascertaining such value. The order shall prescribe the 26 
time and manner of producing evidence, if evidence is required. The award of the appraisers or 27 
of a majority of them, when confirmed by the court, shall be final and conclusive upon all 28 
parties. The court shall enter a decree which shall provide in the alternative for winding up and 29 
dissolution of the corporation unless payment is made for the shares within the time specified by 30 
the decree. If the purchasing parties do not make payment for the shares within the time 31 
specified, judgment shall be entered against them and the surety or sureties on the bond for the 32 
amount of the expenses (including attorneys' fees) of the moving parties. Any shareholder 33 
aggrieved by the action of the court may appeal therefrom. 34 
    (d) If the purchasing parties desire to prevent the winding up and dissolution, they shall 35 
pay to the moving parties the value of their shares ascertained and decreed within the time 36 
specified pursuant to this section, or, in case of an appeal, as fixed on appeal. On receiving such 37 
payment or the tender thereof, the moving parties shall transfer their shares to the purchasing 38 
parties. 39 
    (e) For the purposes of this section, "shareholder" includes a beneficial owner of shares 40 
who has entered into an agreement under Section 300 or 706. 41 
    (f) For the purposes of this section, the valuation date shall be (1) in the case of a suit for 42 
involuntary dissolution under Section 1800, the date upon which that action was commenced, or 43 
(2) in the case of a proceeding for voluntary dissolution initiated by the vote of shareholders 44 
representing only 50 percent of the voting power, the date upon which that proceeding was 45 
initiated. However, in either case the court may, upon the hearing of a motion by any party, and 46 
for good cause shown, designate some other date as the valuation date. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS 
 
The Problem: The Secretary of State’s office has interpreted the existing language to only allow 
subsection (a) to be altered by the Articles, and then, only by specific provisions.  However, it is 
common practice (and every single corporate practice guide recommends) including a provision 
in the Articles to reference any shareholder buy-out agreement and allow that agreement to 
supersede Section 2000, to the extent the shareholder agreement conflicts with Corporations 
Code §2000.  Typical language in articles would include:  If proceedings for dissolution of the 
corporation to which Corporations Code section 2000 applies are instituted, the provisions of any 
Buy-Out Agreement then in effect among the corporation’s shareholders shall govern and 
supersede any provisions of Section 2000(a) inconsistent therewith, to the extent required to 
enforce such agreement. 
 
However, the Secretary of State has rejected this language since the specific terms of the Buy 
Out Agreement are not embodied in the article itself.  However, there may not be an existing buy 
out agreement at the time of filing, or the terms of the agreement may change over the years, 
which would necessitate continuous amendments to the articles.   
 
The Solution: This resolution clarifies that the separate buyout agreement may supersede any 
part of Corporations Code section 2000 and that the Articles may just refer to the Buy Out 
Agreement and not include specific terms.  There are other statutes that cross reference to 
separate shareholder agreements without the need to place all of the terms of those shareholder 
agreements in the Articles (which would make the Articles extremely long and cumbersome).  
Rather, with this resolution, corporations can simply refer to a buy out agreement, which would 
only apply to shareholders who have contractually agreed to abide by those separate buy out 
terms. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
 
 

COUNTERARGUMENTS 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
The Santa Clara County Bar Association opposes Resolution 09-07-2016; it proposes to amend 
Corporations Code §2000 to include a reference to a separate shareholder agreement in the 
articles of incorporation.  The articles of incorporation constitute the very first document 
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signifying the proposed setup of the legal entity; often, at that stage, there is no other agreement 
entered into by and among investors or shareholders yet.  Referencing to a document that has not 
come about is illogical.  Once the shareholders enter into an agreement, the corporation can 
amend its articles at any time to include the language as a pre-condition to effect the 
shareholders’ agreement.    
 
The proposed Resolution is unnecessary. The SCCBA therefore urges disapproval. 
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RESOLUTION 10-01-2016 
 
DIGEST 
Education: School District Boundary Fix  
Amends Education Code section 35160.5 to provide that schools may consider geographic 
proximity when admission requests exceed capacity.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Education Code section 35160.5 to provide that schools may consider 
geographic proximity when admission requests exceed capacity. This resolution should be 
approved in principle because student geographic proximity to a school within the district is a 
reasonable factor for student selection in cases where requests for admission exceed the capacity 
of the school. 
 
Education Code section 35160.5, subdivision (b), sets forth elements governing school district 
boards may consider in selecting students, in a random, unbiased process, where requests for 
admission exceed capacity. Currently the listed criteria entail either granting preference to pupils 
based on health, safety or wellbeing concerns due to special circumstances, or according priority 
to siblings of existing students or to pupils whose parent or guardian are employed in the school. 
This resolution would offer a thoughtful third alternative basis for consideration—geographic 
proximity to the school.  
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 35160.5 to read as follows: 
 
§35160.5  
 (a) The governing board of a school district that maintains one or more schools 1 
containing any of grades 7 to 12, inclusive, as a condition for the receipt of inflation adjustments 2 
pursuant to Section 42238.02, as implemented by Section 42238.03, shall establish a school 3 
district policy regarding participation in extracurricular and cocurricular activities by pupils in 4 
grades 7 to 12, inclusive. The criteria, which shall be applied to extracurricular and cocurricular 5 
activities, shall ensure that pupil participation is conditioned upon satisfactory educational 6 
progress in the previous grading period. 7 
 (1) For purposes of this subdivision, “extracurricular activity” means a program that has 8 
all of the following characteristics: 9 
 (A) The program is supervised or financed by the school district. 10 
 (B) Pupils participating in the program represent the school district. 11 
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 (C) Pupils exercise some degree of freedom in either the selection, planning, or control of 12 
the program. 13 
 (D) The program includes both preparation for performance and performance before an 14 
audience or spectators. 15 
 (2) For purposes of this subdivision, an “extracurricular activity” is not part of the regular 16 
school curriculum, is not graded, does not offer credit, and does not take place during classroom 17 
time. 18 
 (3) For purposes of this subdivision, a “cocurricular activity” is defined as a program that 19 
may be associated with the curriculum in a regular classroom. 20 
 (4) Any teacher graded or required program or activity for a course that satisfies the 21 
entrance requirements for admission to the California State University or the University of 22 
California is not an extracurricular or cocurricular activity as defined by this section. 23 
 (5) For purposes of this subdivision, “satisfactory educational progress” shall include, but 24 
not necessarily be limited to, both of the following: 25 
 (A) Maintenance of minimum passing grades, which is defined as at least a 2.0 grade 26 
point average in all enrolled courses on a 4.0 scale. 27 
 (B) Maintenance of minimum progress toward meeting the high school graduation 28 
requirements prescribed by the governing board. 29 
 (6) For purposes of this subdivision, “previous grading period” does not include a grading 30 
period in which the pupil was not in attendance for all, or a majority of, the grading period due to 31 
absences excused by the school for reasons such as serious illness or injury, approved travel, or 32 
work. In that event, “previous grading period” is deemed to mean the grading period 33 
immediately prior to the grading period or periods excluded pursuant to this paragraph. 34 
 (7) A program that has, as its primary goal, the improvement of academic or educational 35 
achievements of pupils is not an extracurricular or cocurricular activity as defined by this 36 
section. 37 
 (8) The governing board of each school district may adopt, as part of its policy 38 
established pursuant to this subdivision, provisions that would allow a pupil who does not 39 
achieve satisfactory educational progress, as defined in paragraph (5), in the previous grading 40 
period to remain eligible to participate in extracurricular and cocurricular activities during a 41 
probationary period. The probationary period shall not exceed one semester in length, but may be 42 
for a shorter period of time, as determined by the governing board of the school district. A pupil 43 
who does not achieve satisfactory educational progress, as defined in paragraph (5), during the 44 
probationary period shall not be allowed to participate in extracurricular and cocurricular 45 
activities in the subsequent grading period. 46 
 (9) Nothing in this subdivision shall preclude the governing board of a school district 47 
from imposing a more stringent academic standard than that imposed by this subdivision. If the 48 
governing board of a school district imposes a more stringent academic standard, the governing 49 
board shall establish the criteria for participation in extracurricular and cocurricular activities at a 50 
meeting open to the public pursuant to Section 35145. 51 
 (10) The governing board of each school district annually shall review the school district 52 
policies adopted pursuant to the requirements of this section. 53 
 (b)(1) On or before July 1, 1994, the governing board of each school district, as a 54 
condition for the receipt of school apportionments from the state school fund, shall adopt rules 55 
and regulations establishing a policy of open enrollment within the district for residents of the 56 
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district. This requirement does not apply to a school district that has only one school or a school 57 
district with schools that do not serve any of the same grade levels. 58 
 (2) The policy shall include all of the following elements: 59 
 (A) It shall provide that the parent or guardian of each schoolage child who is a resident 60 
in the district may select the schools the child shall attend, irrespective of the particular locations 61 
of his or her residence within the district, except that school districts shall retain the authority to 62 
maintain appropriate racial and ethnic balances among their respective schools at the school 63 
districts’ discretion or as specified in applicable court-ordered or voluntary desegregation plans. 64 
 (B) It shall include a selection policy for a school that receives requests for admission in 65 
excess of the capacity of the school that ensures that selection of pupils to enroll in the school is 66 
made through a random, unbiased process that prohibits an evaluation of whether a pupil should 67 
be enrolled based upon his or her academic or athletic performance. The governing board of a 68 
school district shall calculate the capacity of the schools in the district for purposes of this 69 
subdivision in a nonarbitrary manner using pupil enrollment and available space. However, 70 
school districts may employ existing entrance criteria for specialized schools or programs if the 71 
criteria are uniformly applied to all applicants. This subdivision shall not be construed to prohibit 72 
school districts from using academic performance to determine eligibility for, or placement in, 73 
programs for gifted and talented pupils established pursuant to former Chapter 8 (commencing 74 
with Section 52200) of Part 28 of Division 4, as that chapter read on January 1, 2014. 75 
 (C) It shall provide that no pupil who currently resides in the attendance area of a school 76 
shall be displaced by pupils transferring from outside the attendance area. 77 
 78 
 (3) Notwithstanding the requirement of subparagraph (B) of paragraph (2) that the policy 79 
include a selection policy for a school that receives requests for admission in excess of the 80 
capacity of the school that ensures that the selection is made through a random, unbiased 81 
process, the policy may include either any of the following elements: 82 
 (A) (i) It may provide that special circumstances exist that might be harmful or dangerous 83 
to a particular pupil in the current attendance area of the pupil, including, but not necessarily 84 
limited to, threats of bodily harm or threats to the emotional stability of the pupil, that serve as a 85 
basis for granting a priority of attendance outside the current attendance area of the pupil. A 86 
finding of harmful or dangerous special circumstances shall be based upon either of the 87 
following: 88 
 (I) A written statement from a representative of the appropriate state or local agency, 89 
including, but not necessarily limited to, a law enforcement official or a social worker, or 90 
properly licensed or registered professionals, including, but not necessarily limited to, 91 
psychiatrists, psychologists, or marriage and family therapists. 92 
 (II) A court order, including a temporary restraining order and injunction, issued by a 93 
judge. 94 
 (ii) A finding of harmful or dangerous special circumstances pursuant to this 95 
subparagraph may be used by a school district to approve transfers within the district to schools 96 
that have been deemed by the school district to be at capacity and otherwise closed to transfers 97 
that are not based on harmful or dangerous special circumstances. 98 
 (B) It may provide that schools receiving requests for admission shall give priority for 99 
attendance to siblings of pupils already in attendance in that school and to pupils whose parent or 100 
legal guardian is assigned to that school as his or her primary place of employment. 101 
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 (C) It may provide that schools receiving requests for admission shall give priority based 102 
on geographic proximity to the school from the pupil’s primary residence and/or reduce priority 103 
based on geographic proximity to another public school in the district from the pupil’s primary 104 
residence. 105 
 (4) To the extent required and financed by federal law and at the request of the pupil’s 106 
parent or guardian, each school district shall provide transportation assistance to the pupil. 107 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under existing law, when the number of students within a boundary requesting 
admittance to a public K-12 school exceeds the capacity, the district is required to conduct a 
lottery to determine who gets admitted. Schools may employ a few exceptions that allow a few 
students to bypass the lottery (if the applicant has a sibling currently enrolled in the school, a 
parent working at the school, or harmful or dangerous circumstances exist for the student at 
another school). Other than that, the school must do a lottery for everyone within the boundary, 
which enables someone on the outskirts of the boundary the same chance as someone who lives 
across the street from the school.  
 
The Solution: This resolution allows, but does not require, schools to consider geographic 
proximity when requests for admission exceed capacity. Schools would be allowed to give 
priority based on proximity from the student’s primary residence, and reduce priority based on 
proximity to another public school in the district from the student’s primary residence. For 
districts that adopt this, this will ensure that someone living across the street will never be 
displaced while someone on the outskirts gets admitted.     
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 10-02-2016 
 

DIGEST 
Health and Safety: Automated External Defibrillator Units at Public and School Pools 
Amends Health and Safety Code section 116045 to require AEDs at public and school pools.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Health and Safety Code section 116045 to require AEDs at public and 
school pools. This resolution should be approved in principle because making Automated 
External Defibrillator Units (AEDs) available will help prevent drownings in public pools and 
pools at K-12 schools, without unduly increasing school costs.  
 
Three student deaths occurred at California K-12 schools between 2007 and 2010. Every K-12 
school is required to have a “comprehensive safety plan,” and schools are already encouraged to 
implement an AED program.  (Ed. Code, §§ 32282, 49417).   Simply requiring that AEDS be 
readily available at pools while they are used by the public and K-12 children, will not be a 
substantial burden on schools, or public pools. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 116045 to read as follows: 
 
§116045 1 
 (a) Lifeguard service shall be provided for any public swimming pool that is of wholly 2 
artificial construction and for the use of which a direct fee is charged. For all other public 3 
swimming pools, lifeguard service shall be provided or signs shall be erected clearly indicating 4 
that the service is not provided. 5 
 (b)  “Direct fee,” as used in this section, means a separately stated fee or charge for the 6 
use of a public swimming pool to the exclusion of any other service, facility, or amenity. 7 
 (c) Every public swimming pool required to provide lifeguard service according to (a) 8 
shall provide an Automated External Defibrillator (AED) unit.  The AED unit is to be readily 9 
available during pool operations. 10 
 (d) Every K-12 school with a swimming pool on site shall provide an Automated 11 
External Defibrillator (AED) unit.  The AED unit is to be readily available during pool 12 
operations. 13 

 
(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: An AED unit is a device that a layperson can use to treat cardiac arrest.   
Public swimming pools are required to have proper “lifesaving” equipment, including life rings, 
rescue poles, a first aid kit, telephone, and equipment for the victim’s head, neck and spine.   
 
Lifeguards are trained to properly rescue victims and attempt to revive them. The lifeguard must 
be certified by either the American Red Cross or the YMCA.  Both organizations have updated 
their certification requirements to include CPR with AED.   
 
Health & Safety Code § 116045 requires every public swimming pool that charges a “direct fee” 
to provide “lifeguard service.”  By implication, Health & Safety Code § 116045 also set a lower 
standard of care for K-12 schools with swimming pools – because the schools are not charging a 
“direct fee.”  Some students have drowned during swimming physical education classes at K-12 
swimming pools.  For example: Cesar Urena, 14 years old, drowned at La Quinta High School in 
September 2007; and John Erlanson, 17 years old, drowned at Atascadero High School in May 
2008.  If an AED unit had been available on scene at those schools, then the bystanders could 
have attempted to save the students’ lives. 
 
The Solution: Automated External Defibrillator (AED) units are the best available technology to 
allow certified lifeguards and lay rescuers to save drowning victims.  This resolution would 
require both public swimming pools that provide “lifeguard service” and K-12 schools with 
swimming pools on site to provide lifesaving AED units that are accessible to the rescuers. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
22 CCR § 65540.  [Public Swimming Pool] Safety and First Aid Equipment (effective Jan. 1, 
2015). 
 
SB 658 (2015) (effective Jan. 1, 2016): amended Health & Safety Code § 1797.196 removed the 
requirement for public-access AED programs to have persons trained in CPR with AED on site. 
 
See AB 2217 (2014) (effective Jan. 1, 2015): added Education Code § 49417, to encourage every 
K-12 school to implement an AED program. 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place, Novato, 
CA 94949, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 10-03-2016 
 
DIGEST 
Education: K-12 Swimming Pool Safety Plans 
Amends Education Code section 32282 to require pool safety plans for K-12 schools with pools. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Education Code section 32282 to require pool safety plans for K-12 
schools with pools.  This resolution should be approved in principle because it only requires that 
schools have pool safety plans, which will increase student safety without unduly increasing 
costs for the schools. 
 
Schools are already required to have safety plans in place to protect students, including plans for 
reporting child abuse, for responding to earthquakes, for protecting against discrimination and 
harassment, and for protecting against gangs.  This resolution simply adds a requirement for a 
pool safety plan at K-12 schools that have pools.  That plan only requires the school to list the 
supervisors’ safety course certifications (so that students can find the appropriate supervisor if 
there is a safety issue), to establish student behavior rules (so that students are advised on how to 
keep themselves safe), and an emergency response procedure (so that students can know where 
and how to get help if necessary).  These proposed requirements are not burdensome nor should 
they impose any undue cost on the schools.  However, they will add an additional layer of 
protection for students at their school pools. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 32282 to read as follows: 
 
§32282 
 (a) The comprehensive school safety plan shall include, but not be limited to, both of the 1 
following: 2 
 (1) Assessing the current status of school crime committed on school campuses and at 3 
school-related functions. 4 
 (2) Identifying appropriate strategies and programs that will provide or maintain a high 5 
level of school safety and address the school’s procedures for complying with existing laws 6 
related to school safety, which shall include the development of all of the following: 7 
 (A) Child abuse reporting procedures consistent with Article 2.5 (commencing with 8 
Section 11164) of Chapter 2 of Title 1 of Part 4 of the Penal Code. 9 
 (B) Disaster procedures, routine and emergency, including adaptations for pupils with 10 
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disabilities in accordance with the federal Americans with Disabilities Act of 1990 (42 U.S.C. 11 
Sec. 12101 et seq.). The disaster procedures shall also include, but not be limited to, both of the 12 
following: 13 
 (i) Establishing an earthquake emergency procedure system in every public school 14 
building having an occupant capacity of 50 or more pupils or more than one classroom. A school 15 
district or county office of education may work with the Office of Emergency Services and the 16 
Seismic Safety Commission to develop and establish the earthquake emergency procedure 17 
system. The system shall include, but not be limited to, all of the following: 18 
 (I) A school building disaster plan, ready for implementation at any time, for maintaining 19 
the safety and care of pupils and staff. 20 
 (II) A drop procedure whereby each pupil and staff member takes cover under a table or 21 
desk, dropping to his or her knees, with the head protected by the arms, and the back to the 22 
windows. A drop procedure practice shall be held at least once each school quarter in elementary 23 
schools and at least once a semester in secondary schools. 24 
 (III) Protective measures to be taken before, during, and following an earthquake. 25 
 (IV) A program to ensure that pupils and both the certificated and classified staff are 26 
aware of, and properly trained in, the earthquake emergency procedure system. 27 
 (ii) Establishing a procedure to allow a public agency, including the American Red Cross, 28 
to use school buildings, grounds, and equipment for mass care and welfare shelters during 29 
disasters or other emergencies affecting the public health and welfare. The school district or 30 
county office of education shall cooperate with the public agency in furnishing and maintaining 31 
the services as the school district or county office of education may deem necessary to meet the 32 
needs of the community. 33 
 (C) Policies pursuant to subdivision (d) of Section 48915 for pupils who committed an 34 
act listed in subdivision (c) of Section 48915 and other school-designated serious acts which 35 
would lead to suspension, expulsion, or mandatory expulsion recommendations pursuant to 36 
Article 1 (commencing with Section 48900) of Chapter 6 of Part 27 of Division 4 of Title 2. 37 
 (D) Procedures to notify teachers of dangerous pupils pursuant to Section 49079. 38 
 (E) A discrimination and harassment policy consistent with the prohibition against 39 
discrimination contained in Chapter 2 (commencing with Section 200) of Part 1. 40 
 (F) The provisions of any schoolwide dress code, pursuant to Section 35183, that 41 
prohibits pupils from wearing “gang-related apparel,” if the school has adopted that type of a 42 
dress code. For those purposes, the comprehensive school safety plan shall define “gang-related 43 
apparel.” The definition shall be limited to apparel that, if worn or displayed on a school campus, 44 
reasonably could be determined to threaten the health and safety of the school environment. Any 45 
schoolwide dress code established pursuant to this section and Section 35183 shall be enforced 46 
on the school campus and at any school-sponsored activity by the principal of the school or the 47 
person designated by the principal. For purposes of this paragraph, “gang-related apparel” shall 48 
not be considered a protected form of speech pursuant to Section 48950. 49 
 (G) Procedures for safe ingress and egress of pupils, parents, and school employees to 50 
and from school. 51 
 (H) A safe and orderly environment conducive to learning at the school. 52 
 (I) The rules and procedures on school discipline adopted pursuant to Sections 35291 and 53 
35291.5. 54 
 (J) For each school with a swimming pool on site, a site specific swimming pool safety 55 
plan.  The swimming pool safety plan shall include: 1) a list of the current safety course 56 
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certifications held by the supervisors, such as: “Lifesaving,” “CPR with Automated External 57 
Defibrillator (AED),” or “Water Safety”; 2) a set of student behavior rules; and 3) detailed 58 
emergency response procedures, including: reacting to emergencies, injuries and other incidents; 59 
providing first aid; summoning help; and the location of the nearest landline phone. 60 
 (b) It is the intent of the Legislature that schools develop comprehensive school safety 61 
plans using existing resources, including the materials and services of the partnership, pursuant 62 
to this chapter. It is also the intent of the Legislature that schools use the handbook developed 63 
and distributed by the School/Law Enforcement Partnership Program entitled “Safe Schools: A 64 
Planning Guide for Action” in conjunction with developing their plan for school safety. 65 
 (c) Each schoolsite council or school safety planning committee in developing and 66 
updating a comprehensive school safety plan shall, where practical, consult, cooperate, and 67 
coordinate with other schoolsite councils or school safety planning committees. 68 
 (d) The comprehensive school safety plan may be evaluated and amended, as needed, by 69 
the school safety planning committee, but shall be evaluated at least once a year, to ensure that 70 
the comprehensive school safety plan is properly implemented. An updated file of all safety-71 
related plans and materials shall be readily available for inspection by the public. 72 
 (e) As comprehensive school safety plans are reviewed and updated, the Legislature 73 
encourages all plans, to the extent that resources are available, to include policies and procedures 74 
aimed at the prevention of bullying. 75 
 (f) The comprehensive school safety plan, as written and updated by the schoolsite 76 
council or school safety planning committee, shall be submitted for approval under subdivision 77 
(a) of Section 32288. 78 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: Schools with pools are not required to provide lifeguard service. Unfortunately, 
several students have drowned or have nearly-drowned during swimming PE classes at K-12 
schools.  For example: 14-year-old Cesar Urena drowned at La Quinta High School in 
September, 2007, and 17-year-old John Erlanson drowned at Atascadero High School in May 
2008.  In addition, 14-year-old Jerry Pham nearly-drowned at Milpitas High School in October 
2007, and a 14 year-old male student nearly-drowned at Poway High School in October 2010.  
Although lifeguards were not required, these student deaths and near-deaths may have been 
prevented if every school with a swimming pool had established a site-specific safety plan ahead 
of time.  
  
California Education Code § 32282 sets out the requirements for “School Safety Plans,” and its 
goal is for every school to identify “appropriate strategies and programs that will provide or 
maintain a high level of school safety.”  However, section 32282 does not contain an express 
requirement for each K-12 school with a swimming pool to create a site-specific swimming pool 
safety plan.  As a result, many K-12 schools with swimming pools do not have site-specific 
swimming pool safety plans. 
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The Solution: For example, New York already requires every K-12 school with a swimming pool 
to develop and to implement a written safety plan.  NY Sanitary Code §§ 6-1.23(c) & 6-1.5 (no 
exemption for K-12 schools). 
 
Lifeguard service provides the highest level of safety.  However, California allows an exception 
for K-12 schools with swimming pools – to not provide lifeguard service.  As a result, K-12 
schools with swimming pools are only required to provide the safety equipment listed in 22 CCR 
§ 65540.  The equipment requirements include a lifesaving ring, rescue poles, a telephone, and a 
backboard.  Since K-12 schools with swimming pools do not provide certified lifeguards, then 
each of them should at least have a safety plan that describes the additional safety measures that 
are being taken. 
 
Education Code §32282 established the requirements for every K-12 school’s “comprehensive” 
safety plan.  As a result, express requirements for K-12 swimming pool safety plans should be 
added to the list. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
CA Health & Safety Code §116043 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place, Novato, 
CA  94949, catherinerucker@me.com 415-246-6647 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 

mailto:catherinerucker@me.com�
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RESOLUTION 10-04-2016 
 
DIGEST 
High School Curriculum: One-Semester Course in Health for Graduation  
Amends Education Code section 51225.3 to add a course in health as a requirement for high 
school students to complete in order to graduate.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
Similar to Resolution 07-12-15, which was disapproved.  
 
Reasons: 
This resolution amends Education Code section 51225.3 to add a course in health as a 
requirement for high school students to complete in order to graduate.  This resolution should be 
approved in principle because health education is a critical life competency which impacts 
individual and community health and welfare, and should be required, along with academics and 
physical education, in a high school curriculum.  
 
Fourteen million Californians live with at least one chronic disease, and half that number suffer 
from multiple chronic conditions.  Chronic disease and injury cause the majority of deaths and 
contribute to poor quality of life, disability and premature death. The prevalence of chronic 
disease carries a heavy economic impact on individuals and society.  Yet chronic diseases are 
largely preventable.  It is estimated that $10 per person per year invested in prevention would 
yield $1.7 billion annually in health care savings in California within five years, a return of $4.80 
for each $1 spent.  Education and resources concerning chronic conditions tend to be reactive 
rather than proactive with regard to promoting the prevention of disease.  There is the need for, 
and significant value to be derived from cogent education in the area of health.  It is optimally 
addressed as part of a high school education.  (See, e.g., Calif. Dept. of Public Health, California 
Wellness Plan (2014).)  An effort to educate California students in health (see Educ. Code, § 
51210.8 [2008 implementation and 2011 revision of the Health Framework for California Public 
Schools, Kindergarten through Grade Twelve]) was suspended due to budgetary reasons. (See 
Assem. Bill No. 42, 2008-2009 Reg. Sess.) & Sen. Bill No. 70 (2010-2011 Reg. Sess.)  This 
resolution would redouble the worthwhile plan to make health education an integral part of a 
high school education. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 51225.3 to read as follows: 
 
§51225.3 
 (a) A pupil shall complete all of the following while in grades 9 to 12, inclusive, in order 1 
to receive a diploma of graduation from high school: 2 
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 (1) At least the following numbers of courses in the subjects specified, each course 3 
having a duration of one year, unless otherwise specified: 4 
 (A) Three courses in English. 5 
 (B) Two courses in mathematics. If the governing board of a school district requires more 6 
than two courses in mathematics for graduation, the governing board of the school district may 7 
award a pupil up to one mathematics course credit pursuant to Section 51225.35. 8 
 (C) Two courses in science, including biological and physical sciences. 9 
 (D) Three courses in social studies, including United States history and geography; world 10 
history, culture, and geography; a one-semester course in American government and civics; and 11 
a one-semester course in economics. 12 
 (E) One course in visual or performing arts or foreign language. For purposes of 13 
satisfying the requirement specified in this subparagraph, a course in American Sign Language 14 
shall be deemed a course in foreign language. 15 
 (F) Two courses in physical education, unless the pupil has been exempted pursuant to 16 
the provisions of this code. 17 
 (G) A one-semester course in health. 18 
 (2) Other coursework requirements adopted by the governing board of the school district. 19 
 (b) The governing board, with the active involvement of parents, administrators, teachers, 20 
and pupils, shall adopt alternative means for pupils to complete the prescribed course of study 21 
that may include practical demonstration of skills and competencies, supervised work experience 22 
or other outside school experience, career technical education classes offered in high schools, 23 
courses offered by regional occupational centers or programs, interdisciplinary study, 24 
independent study, and credit earned at a postsecondary educational institution. Requirements for 25 
graduation and specified alternative modes for completing the prescribed course of study shall be 26 
made available to pupils, parents, and the public. 27 
 (c) If a pupil completed a career technical education course that met the requirements of 28 
subparagraph (E) of paragraph (1) of subdivision (a) of Section 51225.3, as amended by the act 29 
adding this section, before the inoperative date of that section, that course shall be deemed to 30 
fulfill the requirements of subparagraph (E) of paragraph (1) of subdivision (a) of this section. 31 
 (d) This section shall become operative upon the date that Section 51225.3, as amended 32 
by the act adding this section, becomes inoperative. 33 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: California is experiencing a health care emergency, and it is mostly caused by 
obesity.  Obesity is a condition that can be prevented, especially in young people.  State 
Controller John Chiang recently reported: “The economic cost to California of adults who are 
obese, overweight, and physically inactive is equivalent to more than a third of the State’s total 
budget.”  “California Wellness Plan,” California Department of Public Health (CDPH) p. 9 
(2014).  The CDPH also reported: “California has the highest obesity-related costs in the United 
States, estimated at $15.2 billion with 41.5% of these costs financed through Medicare and 
Medi-Cal.”  “Obesity in California: the Weight of the State, 2000-2012,” CDPH, p. 4, n. 42 
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(2014).  The State Controller and the CDPH are telling us that we have a very expensive 
healthcare problem, and that we must control it. 
 
The Solution: If Californians were able to lose some weight, then we would save money on 
treatment costs.  For example, the CDPH reported: “If adult BMI [Body Mass Index] was 
reduced by 5%, California could save $81.7 billion in obesity-related health care costs by 2030.  
“Obesity in California,” CDPH, p. 4, n. 44 (2014).  Prevention is necessary to reduce the trends, 
and it must be taught to our youth.  Fortunately, California is able to influence every teenager by 
adding a one-semester course in “health” to its list of high school graduation requirements. 
 
Education Code §51225.3 currently requires thirteen one-year-long courses for high school 
graduation.  This means that most high school students can complete the state requirements 
within the first three years of high school.  As a result, adding a one-semester health course 
requirement would displace an elective course.  Yes, it will cost money for every school district 
to add a “health course” requirement.  The issue is whether to invest in prevention – or to keep 
spending outrageous sums of money on expensive medical treatments. 
 
New York already requires a one-half-year course in health for high school graduation.  Chapter 
11 Regulations of the Commissioner, State of New York, §135.3 Health Education (c).  
Fortunately, the California Department of Education has already created a curriculum for a high 
school “health” class, and it includes lessons in proper nutrition, diet and exercise.  The 
curriculum has already been developed, and all we need to do is to apply it to every California 
high school student. 
 
IMPACT STATEMENT   
This proposed resolution does not affect any other law, statute or rule.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
“The California Healthy Young Act,” added by Stats., 2015, Ch. 398 (established a high school 
graduation requirement for comprehensive sex education). 
 
“The Pupil Nutrition, Health, and Achievement Act of 2001,” added by Stats. 2001, Ch. 913 
(established requirements for healthier foods and beverages to be provided by school nutrition 
programs). 
 
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place 
Novato, CA 94949, Cell: 415-246-6647, catherinerucker@me.com 
 
RESPONSIBLE FLOOR DELEGATE: Catherine Rucker 
  

mailto:catherinerucker@me.com�
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COUNTERARGUMENTS 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to add a mandatory one semester course in “Health” that high school 
students would need to take in order to graduate.  The purpose behind the resolution is to address 
California’s obesity problem.  However, it is unclear how a one semester course given to high 
school students – who, depending on when the course is taught, may be all of 14 or 15 years old 
– will act to suddenly reverse or halt the obesity issue. 
 
The resolution also refers to New York State, pointing out that it already has a mandatory Health 
class, i.e., if New York can do it, so can California.  Of course, that example is made in the 
abstract, without any information as to what other classes New York does or not require, or what 
its graduation requirements are compared to California.  Moreover, the resolution’s solution fails 
to state what exactly is taught in that class or what its purpose is, making it a less than effective 
comparison. 
 
The resolution is also problematic for the same reason as a similar resolution last year (07-12-
2015 which sought to add classes in health and nutrition), in that it lacks specificity and adds a 
class to the mandatory graduation requirements that would be better suited as an elective.  It is 
highly unlikely that education as to obesity would take a full semester.  Of course, the specifics 
of what is to be taught are not included in the resolution, meaning that much, if not all, of the 
proposed “Health” course could cover topics having nothing to do with obesity, not to mention 
that people could differ on the propriety of some of the items the proponent includes within the 
ambit of these subjects and/or the point of view taught on some of the issues. 
 
While one can certainly see the logic in offering a class in health as an elective, making such a 
class mandatory is not the proper avenue.  Santa Clara County, therefore, recommends 
disapproval. 
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RESOLUTION 11-01-2016 
 
DIGEST 
Rules of Court: Update Obsolete Rule Reference 
Amends California Rules of Court, rule 5.365, to substitute a current cross-reference for an 
obsolete one. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 5.365, to substitute a current cross-
reference for an obsolete one.  This resolution should be approved in principle because it corrects 
the outdated cross-referenced rule with the correct, current rule number.  
 
The Judicial Council reorganized and re-numbered the California Rules of Court effective 
January 1, 2007. Under the new organization and numbering system, the Title formed the first 
digits of the rule number followed by a decimal point and then the internal rule number.  Given 
the hundreds, if not thousands of rules changed as part of this reorganization, it is not surprising 
that an occasional cross-referenced rule number was missed. 
 
The proponent correctly points out that California Rules of Court, rule 5.365(b) contains a 
reference to former rule 367.  Since former rule 367 was replaced with California Rules of Court, 
rule 5.350, this error requires correction as proposed by the proponent.   
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 5.365 to read as follows: 
 
Rule 5.365  
 (a) When an order of consolidation of actions has been made under section 1048(a) of the 1 
Code of Civil Procedure in cases in which a local child support agency is appearing under 2 
section 17400 of the Family Code, or when a motion to consolidate or combine two or more 3 
child support orders has been made under section 17408 of the Family Code, the cases in which 4 
those orders were entered must be consolidated as follows: 5 
 (1) Priority of consolidation 6 
 The order consolidating cases that contain child support orders must designate the 7 
primary court file into which the support orders must be consolidated and must also designate the 8 
court files that are subordinate. Absent an order upon showing of good cause, the cases or child 9 
support orders must be consolidated into a single court file according to the following priority, 10 
including those cases or orders initiated or obtained by a local child support agency under 11 

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1048&originatingDoc=N901DC290AB4811E1814CB25D9B0908E7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#c�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1048&originatingDoc=N901DC290AB4811E1814CB25D9B0908E7&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#c�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS17400&originatingDoc=N901DC290AB4811E1814CB25D9B0908E7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS17408&originatingDoc=N901DC290AB4811E1814CB25D9B0908E7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)�
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division 17 of the Family Code that are consolidated under either section 1048(a) of the Code of 12 
Civil Procedure or section 17408 of the Family Code:  13 
 (A) If one of the cases or child support orders to be consolidated is in an action for 14 
nullity, dissolution, or legal separation brought under division 6 of the Family Code, all cases 15 
and orders so consolidated must be consolidated into that action, which must be the primary file. 16 
 (B) If none of the cases or child support orders to be consolidated is in an action for 17 
nullity, dissolution, or legal separation, but one of the child support orders to be consolidated has 18 
been issued in an action under the Uniform Parentage Act (Fam. Code, div. 12, pt. 3), all orders 19 
so consolidated must be consolidated into that action, which must be the primary file. 20 
 (C) If none of the cases or child support orders to be consolidated is in an action for 21 
nullity, dissolution, or legal separation or in an action under the Uniform Parentage Act, but one 22 
of the child support orders to be consolidated has been issued in an action commenced by a 23 
Petition for Custody and Support of Minor Children (form FL-260), all orders so consolidated 24 
must be consolidated into that action, which must be the primary file. 25 
 (D) If none of the cases or child support orders to be consolidated is in an action for 26 
nullity, dissolution, or legal separation or in an action under the Uniform Parentage Act, the case 27 
or cases with the higher number or numbers must be consolidated into the case with the lowest 28 
number, which must be the primary file. Child support orders in cases brought under the 29 
Domestic Violence Protection Act (Fam. Code, div. 10, pt. 4) or any similar law may be 30 
consolidated under this rule. However, a domestic violence case must not be designated as the 31 
primary file. 32 
 (2) Notice of consolidation 33 
 Upon issuance of the consolidation order, the local child support agency must prepare 34 
and file in each subordinate case a Notice of Consolidation (form FL-920), indicating that the 35 
support orders in those actions are consolidated into the primary file. The notice must state the 36 
date of the consolidation, the primary file number, and the case number of each of the cases so 37 
consolidated. If the local child support agency was not a participant in the proceeding in which 38 
the consolidation was ordered, the court must designate the party to prepare and file the notice. 39 
 (b) Subsequent filings in consolidated cases 40 
 Notwithstanding any other rule, including but not limited to rule 3673.350, upon 41 
consolidation of cases with child support orders, all filings in those cases, whether dealing with 42 
child support or not, must occur in the primary court action and must be filed under that case, 43 
caption, and number only. All further orders must be issued only in the primary action, and no 44 
further orders may be issued in a subordinate court file. All enforcement and modification of 45 
support orders in consolidated cases must occur in the primary court action regardless of in 46 
which action the order was originally issued. 47 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: Effective 2007, California Rules of Court rule 367 was renumbered 3.350.  
However, the cross reference to rule 367 remained in California Rules of Court rule 5.365. 
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The Solution: This resolution would amend rule 5.365 to provide the correct cross reference to 
rule 3.350. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 

 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield 
Bustarde, LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa Bustarde, Esq. 
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RESOLUTION 11-02-2016 
 
DIGEST 
Rules of Court: Citation to Unpublished Opinions 
Amends California Rules of Court, rule 8.1115, to allow the citation of unpublished opinions as 
persuasive authority. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 09-01-2005, which was approved as amended, Resolution 09-02-2005, 
which was withdrawn, and Resolution 01-03-2015, which was disapproved. 
 
Reasons: 
This resolution amends California Rules of Court, rule 8.1115, to allow the citation of 
unpublished opinions as persuasive authority.  This resolution should be approved in principle 
because it will allow courts and parties to evaluate the application of relevant law in factually 
similar cases while also eliminating the illogical prohibition against relying on unpublished 
California cases when unpublished federal cases and out of state cases can be relied on as 
persuasive authority. 
 
Under current law, unpublished California appellate decisions cannot be cited to or relied on for 
any reason.  However, treatises, practice guides, unpublished federal cases, and out of state cases 
can.  (Lebrilla v. Farmers Group, Inc. (2004) 119 Cal.App.4th 1070, 1077; Airline Pilots 
Association International v. United Airlines, Inc. (2014) 223 Cal.App.4th 706, 724 fn. 7.) 
 
The principal legislative intent and public policy behind prohibiting citations to unpublished 
California opinions was that the expense of researching and tracking down unpublished opinions 
that were not generally available to the public would create an uneven playing field and be unfair 
to persons with limited funds.  (Schmier v. Superior Court (2000) 78 Cal.App.4th 703, 708-709, 
citing People v. Valenzuela (1978) 86 Cal.App.3d 427, 441 (dis. opn. of Jefferson, J.) 
[addressing issue not addressed in maj. opn.].)  However, now there is little risk of such 
unfairness because California’s appellate courts post all of their opinions on their public websites 
in searchable formats.  Further, anyone can request and receive e-mail notifications about 
pending appellate cases.  Additionally, unpublished opinions are already available through 
Westlaw and Lexis. 
 
Resolution 01-03-2015 was disapproved, in part, because of a concern that courts would be 
inundated with citations to unpublished cases that only had tangential relevance, and because 
publishers do not currently provide headnotes for unpublished opinions.  This resolution 
addresses that concern by limiting the citation of unpublished cases to those opinions issued on 
or after January 1, 2017.  Only opinions issued going forward could be cited, which decreases 
the chance of obsolete and irrelevant cases being cited.  This will also give Westlaw, Lexis, and 
other publishers an opportunity to expand their headnote services as necessary. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 8.1115 to read as follows: 
 
Rule 8.1115 
 (a) Unpublished opinion 1 
 A court may not prohibit or restrict the citation of an opinion of a California Court of 2 
Appeal or superior court appellate division that is not certified for publication or ordered 3 
published that has been issued on or after January 1, 2017.  Such cases are not binding.  Except 4 
as provided in (b), an opinion of a California Court of Appeal or superior court appellate division 5 
that is not certified for publication or ordered published that was issued on or before December 6 
31, 2016 or where review was granted or ordered depublished by the Supreme Court under Rule 7 
8.1105(e) must not be cited or relied on by a court or a party in any other action. 8 
 (b) Exceptions 9 
An unpublished opinion may be cited or relied on: 10 
 (1) When the opinion is relevant under the doctrines of law of the case, res judicata, or 11 
collateral estoppel; or 12 
 (2) When the opinion is relevant to a criminal or disciplinary action because it states 13 
reasons for a decision affecting the same defendant or respondent in another such action. 14 
 (c) Citation procedure 15 
 A copy of an opinion citable under (b) or of a cited opinion of any court that is not 16 
available only in a computer-based source of decisional law must be furnished to the court and 17 
all parties by attaching it to the document in which it is cited or, if the citation will be made 18 
orally, by letter within a reasonable time in advance of citation. 19 
 (d) When an published opinion may be cited 20 
A published California opinion may be cited or relied on as soon as it is certified for publication 21 
or ordered published. 22 
 

(Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
The Problem: According to the Judicial Council of California, in the year 2001, only seven 
percent (7%) of all Court of Appeal opinions were ordered published.  However, attorneys and 
the bench have access to the other 93% unpublished cases in the electronic legal research 
databases.   
The rules regarding publication prevent litigants from citing to California opinions that have 
applied rules of law in matters factually similar to their own matters.  This prevents litigants 
from properly analogizing and distinguishing case law.  It causes litigants to rely on published 
cases that are factually dissimilar even though there are available non-published opinions that 
regard factually similar cases that apply the very same rules of law at issue in a given case.   
While a Court of Appeal may not rely on non-published California cases, the Rules of Court do 
not prohibit citation to non-published federal cases, which may be cited as persuasive authority.  
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(Airline Pilots Association International v. United Airlines, Inc. (4th Dist. 2014) 223 Cal.App.4th 
706, 724 fn. 7.)  This loophole demonstrates that the status of an opinion as being unpublished or 
published has little to do with encouraging citation to the best most applicable authority.   
 
The Solution: This resolution mirror Federal Rules of Appellate Procedure Rule 32.1 which 
prohibits courts from restricting citation of federal judicial opinions after January 1, 2007.  This 
rule went into effect 9 years ago.  This resolution allows the litigants to cite to unpublished cases 
as persuasive authority, but still retains the binding authority of published cases.   
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
  
AUTHOR AND PERMANENT CONTACT: Melissa L. Bustarde, Esq., Mayfield Bustarde, 
LLP, 462 Stevens Ave., Suite 303, Solana Beach, CA 92075, (858) 793-8090 
 
RESPONSIBLE FLOOR DELEGATE: Melissa L. Bustarde, Esq. 
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RESOLUTION 11-03-2016 
 
DIGEST 
Documents: Electronic Signatures 
Amends California Rules of Court, rule 2.305, to treat scanned and faxed signatures in the same 
way. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 2.305, to treat scanned and faxed 
signatures in the same way. This resolution should be approved in principle because electronic 
filing and service is increasingly being used and there is no reason to treat a scanned signature 
differently than one sent by fax. 
 
Courts have been permitted since 2000 to adopt rules permitting electronic filing and service of 
documents (Code Civ. Proc., § 1010.6), and some counties, such as Orange and San Francisco, 
now require electronic filing and service of certain documents. Scanned and emailed documents 
have become far more common than faxes.  
 
The Judicial Council of California has submitted a proposal for comment which addresses many 
of the issues raised by this increased use of electronic filing and service. 
(courts.ca.gov/documents/LEG16-10.pdf.) It would add Code of Civil Procedure section 1013b 
and amend Code of Civil Procedure sections 664.5, 1010.6 and 1011. These changes would 
authorize the use of electronic signatures made under penalty of perjury, and consolidate 
mandatory electronic filing provisions by codifying various provisions in trial court rules. The 
amendments to sections 664.5 and 1010.6 would permit electronic service whenever service 
could be done by mail or fax. 
 
Given the increased acceptance and codification of electronic filing and service, there is no 
reason to treat a faxed signature differently from an electronic signature. This resolution ensures 
they are treated in the same way. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend California Rules of Court, rule 2.305 to read as follows: 
 
Rule 2.305 
 (a) Possession of original document  1 
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 A party who files or serves a signed document by fax under the rules in this chapter 2 
represents that the original signed document is in the party's possession or control.  3 
 (b) Demand for original; waiver  4 
 At any time after filing or service of a signed fax document, any other party may serve a 5 
demand for production of the original physically signed document. The demand must be served 6 
on all other parties but not filed with the court.  7 
 (c) Examination of original  8 
 If a demand for production of the original signed document is made, the parties must 9 
arrange a meeting at which the original signed document can be examined.  10 
 (d) Fax and scanned signature as original  11 
 Notwithstanding any provision of law to the contrary, including Evidence Code sections 12 
255 and 260, a signature produced by fax transmission or by scanning or imaging a document to 13 
create a digital image is deemed to be an original. 14 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Technology has evolved such that many litigants review documents and then sign 
from a location other than their attorney’s office.  Facsimile is an outdated method for such 
signed pages to be transmitted to counsel (or to a court filing service).  Rather, more commonly 
documents are scanned or otherwise imaged, and then transmitted by electronic mail.  However, 
court clerks are not permitted to accept such signatures for filing. 
 
The Solution:  This Resolution seeks to bring the Rules of Court current with today’s technology, 
by providing that an electronic signature may be treated as an original. 
 
IMPACT STATEMENT  
This proposed resolution does not affect any other law, statute or rule. 
 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, 101 Mission Street, 
Suite 1640, San Francisco CA 94105, (415) 357-5050, MI@Sucherman-Insalaco.com 
 
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco 

mailto:MI@Sucherman-Insalaco.com�
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RESOLUTION 11-04-2016 
 
DIGEST 
Judiciary:  Published Evaluations for Justices Seeking Retention 
Adds Government Code section 68705 and amends Elections Code section 9083 to require 
evaluations of justices seeking retention for use in in ballot pamphlets. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
This resolution is similar to Resolution 06-07-2008, which was withdrawn. 
 
Reasons: 
This resolution adds Government Code section 68705 and amends Elections Code section 9083 
to require evaluations of justices seeking retention for use in ballot pamphlets.  This resolution 
should be approved in principle because it will provide voters with timely and relevant 
information regarding justices seeking retention. 
 
The Commission on Judicial Nominees Evaluation (“JNE”) reviews the qualifications of 
candidates for appointment as justices of the Supreme Court and the Courts of Appeal.  JNE’s 
rating and findings are “absolutely privileged,” although they may be disclosed to the 
Commission on Judicial Appointments (“CJA”), which conducts confirmation hearings after the 
Governor appoints a candidate.  (Gov. Code, § 12011.5, subds. (f) and (h).; Com. Jud. Appoint. 
Guideline 4, subds. (b)(1) and (h)(3).)  JNE materials provided to the CJA along with the 
candidate’s application, are available to the public upon written request.  (Com. Jud. Appoint. 
Guideline 4, subds. (b)(1) and (h)(3); and Guideline 5, subd. (a).)  
 
When appellate justices stand for retention, however, the voter information guides prepared for 
such elections do not contain CJA public records, or any other information on the qualifications 
of the justices up for retention.  As a result, voters’ knowledge about retention candidates is often 
based on advertisements and on rulings in highly publicized cases.  To address this problem, 
both the Institute for the Advancement of the American Legal System and the American 
Judicature Society (“AJS”) recommend that the results of formal judicial performance 
evaluations be made available to voters in advance of retention elections.  The resolution tracks 
model language, and would at least begin to address the identified problem of voter ignorance.  
(See AJS (2008) Model Judicial Selection Provisions, § ___.02, subds. (c)(1) and (c)(4).)   
 
To the extent the resolution seeks to have an existing body perform the evaluations, it should be 
amended to target Government Code section 12011.5, which sets forth the jurisdiction and 
procedures of the JNE Commission.  As drafted, the resolution would require the evaluations to 
be conducted by the Commission on Judicial Performance (“CJP”).  (See Gov. Code, § 68701 
[“As used in this chapter, “commission” means the Commission on Judicial Performance[.]”].)  
Despite its name, this is not the right group to conduct the evaluations proposed in the resolution, 
because the CJP is the “constitutional body vested with the ultimate power to censure, remove, 
or retire judges[.]”  (Com. Jud. Perform. v. Super. Ct. (2007) 156 Cal.App.4th 617, 621.)   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 68705 and amend Elections Code section 9083 to 
read as follows: 
 
§68705 1 
 The commission shall adopt and administer for all justices and judges who file a 2 
declaration to be retained in office a process for evaluating judicial performance. The process 3 
shall include written performance standards and performance reviews, which survey opinions of 4 
persons who have knowledge of the justice's or judge's performance, including but not limited to 5 
attorneys, peace officers, social services professionals, jurors, and court employees. The 6 
elements assessed shall include, but are not restricted to, the judge’s or justice’s abilities, 7 
integrity, impartiality, communication skills, professionalism, and administrative capacity. The 8 
public shall be afforded a full and fair opportunity for participation in the evaluation process 9 
through public hearings, dissemination of evaluation reports in standardized formats, and any 10 
other methods as the commission deems advisable.  11 
 12 
§9083 13 
 If the ballot contains a question as to the confirmation of a justice of the Supreme Court 14 
or a court of appeal, the Secretary of State shall include the following in the state ballot 15 
pamphlet:  16 
 (a) a A written explanation of the electoral procedure for justices of the Supreme Court 17 
and the courts of appeal. The explanation shall state the following: 18 
 “Under the California Constitution, justices of the Supreme Court and the courts of 19 
appeal are subject to confirmation by the voters. The public votes “yes” or “no” on whether to 20 
retain each justice. 21 
 “These judicial offices are nonpartisan. 22 
 “Before a person can become an appellate justice, the Governor must submit the 23 
candidate’s name to the Judicial Nominees Evaluation Commission, which is comprised of 24 
public members and lawyers. The commission conducts a thorough review of the candidate’s 25 
background and qualifications, with community input, and then forwards its evaluation of the 26 
candidate to the Governor. 27 
 “The Governor then reviews the commission’s evaluation and officially nominates the 28 
candidate, whose qualifications are subject to public comment before examination and review by 29 
the Commission on Judicial Appointments. That commission consists of the Chief Justice of 30 
California, the Attorney General of California, and a senior Presiding Justice of the Courts of 31 
Appeal. The Commission on Judicial Appointments must then confirm or reject the nomination. 32 
Only if confirmed does the nominee become a justice. 33 
 “Following confirmation, the justice is sworn into office and is subject to voter approval 34 
at the next gubernatorial election, and thereafter at the conclusion of each term. The term 35 
prescribed by the California Constitution for justices of the Supreme Court and courts of appeal 36 
is 12 years. Justices are confirmed by the Commission on Judicial Appointments only until the 37 
next gubernatorial election, at which time they run for retention of the remainder of the term, if 38 
any, of their predecessor, which will be either four or eight years.” 39 
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 (b) Information and recommendations resulting from the process of California 40 
Government Code section 68705. 41 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
  
The Problem:  Under existing law, the public gets little to no insight on a judge’s integrity, 
fairness, professionalism, and so forth when voting whether to retain a judge. The public also 
lacks the opportunity to provide comments to the Commission on Judicial Council about judges 
that they have interacted with. This undermines judicial accountability greatly.  
 
The Solution:  This resolution provides for an evaluation process for judges seeking retention. 
Lawyers, jurors, court employees, and others will be asked to evaluate judges they’ve interacted 
with, including their integrity, fairness, and professionalism. Voters will also get to see the 
evaluation results of judges in the ballot pamphlet and be able to vote with more information.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 11-05-2016 
 
DIGEST 
Government: Creation of a California Public Information Board 
Adds Government Code section 6271 to establish “The California Public Information Board 
Act” for enforcing access to public information. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Government Code section 6271 to establish “The California Public 
Information Board Act” for enforcing access to public information.  This resolution should be 
disapproved because (a) it adds bureaucracy, (b) provides authority that would be protected from 
disclosing public information because of the agency’s status in litigating law suits pertaining to 
public information, and (c) is based on a national study that requires more thoughtful 
consideration. 
 
In November 2015, the Center for Public Integrity, a Pulitzer Prize winning online investigative 
journalism outlet, published a report entitled “State Integrity 2015.”  In that report, California 
received a C- overall grade, which included the equivalent of an F for public access to 
information and was ranked third overall in the nation in public integrity.  Iowa received a D+ 
overall grade with the equivalent of a C+ in public access to information; it was ranked 11th 
overall.  Simply as a result of Iowa’s higher ranking, and without consideration of existing rules 
or procedures in California, the resolution seeks to have California mimic the Iowa Public 
Information Board.  The Board would have supra-jurisdictional authority to implement, enforce, 
and interpret laws, issue declaratory orders with the force of law, issue subpoenas, and issue 
orders for the disclosure of public information separate from and outside of the current statutory 
scheme.  This additional bureaucracy will have little external oversight, and since it will be 
acting in many instances as a private attorney general (for which the resolution states it will hire 
a California licensed attorney as its executive director), its own records, actions and conduct will 
be shielded from public information access.   
 
Despite the Center’s quality investigative credentials, the report utilized a mash-up of two 
scoring rubrics for measuring states’ relative public integrity.  On the one hand, a four-point 
scale measured state compliance in a variety of areas.  The four points on the scale were then 
somehow converted into grades; the lowest mark on the scale was zero points, the next mark 25 
points, the third mark 50 points, and the fourth score 100 points.  This scoring system provides 
questionable results across all 50 states, and requires more analysis beyond the simplistic 
application of one state’s “high score strategy” for use in California without a thoughtful review 
of the elements of California’s public policy infrastructure that might come to bear. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 6271 to read as follows: 
 
§6271 1 
 (a) This section may be cited as the “California Public Information Board Act.” The 2 
purpose of this section is to provide an alternative means to secure compliance with and 3 
enforcement of the rights of the people and requirements of the government pursuant to: 4 
California Constitution article I, section 3(b), the California Public Records Act (Government 5 
Code §6520 et seq.), the Legislative Open Records Act (Government Code §9070 et seq.), the 6 
Bagley-Keene Act (Government Code §11120 et seq.), the Ralph M. Brown Act (Government 7 
Code §54950 et seq), California Rules of Court, rule 10.500, and California Public Contract 8 
Code sections 10305 and 10342, through the provision of the California public information board 9 
to all interested parties of an efficient, informal, and cost-effective process for resolving disputes. 10 
 (b) Definitions: 11 
 (1) “Board” means the California public information board created in section (c). 12 
 (2) “Complainant” means a person who files a complaint with the board. 13 
 (3) “Complaint” means a written and signed document filed with the board alleging a 14 
violation of any law enumerated in section (a). 15 
 (4)  “Custodian” means a government body, government official, or government 16 
employee designated as the lawful custodian of a government record. 17 
 (5) “Government body” means this state, or any county, city, township, school 18 
corporation, political subdivision, tax-supported district, or nonprofit corporation whose facilities 19 
or indebtedness is supported in whole or in part with tax revenue, or officer of any of the 20 
aforementioned.  21 
 (6) “Governmental body” means any of the following: 22 
 (A) A board, council, commission, or another governing body expressly created by the 23 
statutes of this state or by executive order; 24 
 (B) A board, council, commission, or another governing body of a political subdivision or 25 
tax-supported district in this state;  26 
 (C) A multimember body formally and directly created by one or more boards, councils, 27 
commissions, or other governing bodies subject to sections (A) and (B) 28 
 (D) Those multimember bodies to which the state board of regents or a president of a 29 
university has delegated the responsibility for the management and control of the intercollegiate 30 
athletic programs at the state universities; 31 
 (E) An advisory board, advisory commission, or task force created to develop and make 32 
recommendations on public policy issues; or 33 
 (F) A nonprofit corporation whose facilities or indebtedness are supported in whole or 34 
part with tax revenue 35 
 (7)  “Person” means an individual, partnership, association, corporation, legal 36 
representative, trustee, receiver, custodian, government body, or official, employee, agency, or 37 
political subdivision of this state. 38 
 (8) “Respondent” means any agency or unit of state or local government, custodian, 39 
government official, or government employee who is the subject of a complaint. 40 
 (c) Board appointed – Executive director 41 
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 (1) A California public information board is created consisting of nine (9) members 42 
nominated by the governor, subject to confirmation by the legislature. No greater than three (3) 43 
members shall be representatives of the media including newspapers, and no greater than three 44 
 (3) members appointed shall be representatives of cities, counties, and other political 45 
subdivisions of the state. 46 
 (2) The board shall be multi-partisan in its composition. No person shall be appointed or 47 
reappointed to the board if the result would be the number of members belonging to one political 48 
party to be greater than one-half the membership of the board 49 
 (3) Members of the board shall serve staggered four-year terms. For the beginning, five 50 
members shall be appointed for four-years, and four members shall be appointed to two-years. 51 
 (4) A quorum of the board shall consist of five (5) members 52 
 (5) Vacancies shall be filled by the governor, as provided in subsection (1) 53 
 (6) The board shall select one of its members to serve as chairperson and shall employ a 54 
person who shall be an attorney admitted to practice law in the courts of this state to serve as 55 
executive director of the board. 56 
 (7) The board shall meet at least quarterly and at the call of the chairperson or four (4) of 57 
its members. 58 
 (8) The board shall be an independent agency. 59 
 (9) Board members shall be paid a per diem rate according to the U.S. General Services 60 
Administration and shall be reimbursed for actual and necessary expenses incurred while on 61 
official board business. Such per diem and expenses shall be paid from funds appropriated to the 62 
board. 63 
 (d) Election of Remedies 64 
 (1) An aggrieved person, any taxpayer to or citizen of this state, the attorney general, or 65 
any county attorney may seek enforcement of the laws enumerated in section (a) by filing an 66 
action in court, or in the alternative, to file a timely complaint with the board. 67 
 (2) If greater than one  (1) person seeks enforcement of the laws enumerated in section 68 
(a) regarding the same incident involving an alleged violation, and at least one of such persons 69 
elects to file an action in court and at least one person elects to file a timely complaint with the 70 
board, the court in which the action was filed shall stay the action pending resolution of the 71 
complaint with the board, authorizing the complainant to file a complaint with respect to the 72 
same incident with the board without regard to the timeliness of the filing of the complaint at the 73 
time the action in court is stayed. 74 
 (3) If a person files an action in court seeking to enjoin the inspection of a public record, 75 
the respondent or person requesting access to the record that is the subject of the request for 76 
injunction may remove the proceeding to the board for its determination by filing, within thirty 77 
(30) days of the commencement of the judicial proceeding, a complaint with the board alleging a 78 
violation of any enumerated law in section (a).  79 
 (e) Board powers and duties. 80 
 The board shall have all the following powers and duties: 81 
 (1) Employ one employee as the executive director who is an attorney admitted to 82 
practice law in the courts of this state to execute its authority including prosecuting respondents 83 
in proceedings before the board and representing the board in proceedings before a court, as 84 
appropriate. 85 
 (2) Adopt rules calculated to implement, enforce, and interpret the requirements of the 86 
laws enumerated in section (a) and to implement any authority delegated to the board by §6271. 87 
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 (3) Issue declaratory orders with the force of law determining the applicability of the laws 88 
enumerated in section (a) to specified fact situations and issue informal advice to any person 89 
concerning the applicability of those laws. 90 
 (4) Receive complaints alleging violation of the laws enumerated in section (a), seek 91 
resolution of such complaints through informal assistance, formally investigate such complaints, 92 
decide after such an investigation whether probable cause to believe a violation of those laws has 93 
occurred exists, and if so, prosecute the respondent before the board in a contested case 94 
proceeding. 95 
 (5) Request and receive from a governmental body or a government body assistance and 96 
information as necessary in the performance of its duties 97 
 (6) Examine, as deemed necessary by the board, a record of a governmental body or a 98 
government body that is the subject matter of a complaint, including any record that is 99 
confidential by law. Confidential records provided to the board shall maintain their confidential 100 
status. Any member or employee of the board is subject to the same policies and penalties 101 
regarding the confidentiality of the document as an employee of the governmental body or the 102 
government body.  103 
 (7) Issue subpoenas enforceable in court to investigate complaints and facilitate the 104 
prosecution and conduct of contested cases before the board. 105 
 (8)After appropriate board proceedings, issue orders with the force of law, determining 106 
whether a violation of the laws enumerated in subsection (a) has occurred, requiring compliance 107 
with specified provisions of those chapters, imposing civil penalties equal and insofar as those 108 
provided in the provisions enumerated, as applicable, on a respondent who has been found in 109 
violation of one of those laws, and imposing any other appropriate remedies calculated to 110 
declare, terminate, or remediate any violation of those laws. 111 
 (9) Represent itself in judicial proceedings to enforce or defend its orders and rules 112 
through attorneys on its staff, through the office of the attorney general, or through other 113 
attorneys retained by the board, at its option.  114 
 (10) Make training opportunities available to lawful custodians, governmental bodies, 115 
government bodies, and other persons subject to the laws enumerated in section (a), and require, 116 
in its discretion, appropriate persons who have responsibilities concerning those laws to receive 117 
periodic training approved by the board. 118 
 (11) Disseminate information calculated to inform members of the public about the 119 
public’s right to access government information in this state including procedures to facilitate 120 
this access and including information relating to the obligations of governmental bodies and 121 
lawful custodians under the laws enumerated in section (a) and any other laws dealing with this 122 
subject. 123 
 (12) Prepare to transmit to the governor and the legislature, at least annually, reports 124 
describing complaints received, board proceedings, investigations, hearings conducted, decisions 125 
rendered, and other work performed by the board. 126 
 (13) Make recommendations to the governor and the legislature proposing legislation 127 
relating to public access to government information deemed desirable by the board in light of the 128 
policy of this state to provide as much public access as possible to government information as is 129 
consistent with the public interest. 130 
 (f) Filing complaints with the board 131 
 (1) The board shall adopt rules providing for the timing, form, content, and means by 132 
which any aggrieved person, any taxpayer to or citizen of this state, the attorney general, or any 133 
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county attorney may file a complaint with the board alleging a violation of the laws enumerated 134 
in section (a). The complaint must be filed within sixty (60) days from the time the alleged 135 
violation occurred, or the complainant could have become aware of the violation with reasonable 136 
diligence. All complaints filed with the board shall be public records. 137 
 (2) All board proceedings in response to the filing of a complaint shall be conducted as 138 
expeditiously as possible 139 
 (g) Initial processing of a complaint 140 
Upon receipt of a complaint alleging a violation of the laws enumerated in section (a), the board 141 
shall do either of the following: 142 
 (1) Determine that, on its face, the complaint is within the board’s jurisdiction, appears 143 
legally sufficient, and could have merit. In such a case, the board shall accept the complaint, and 144 
shall notify the parties of that fact in writing. 145 
 (2) Determine that, on its, face, the complaint is outside its jurisdiction, is legally 146 
insufficient, is frivolous, is without merit, involves harmless error, or relates to a particular 147 
incident that has previously been finally disposed of on its merits by the board or a court. In such 148 
a case, the board shall decline to accept the complaint, and shall provide the complainant with a 149 
written order explaining its reasons for the action. 150 
 (h) After accepting a complaint, the board shall promptly work with the parties, through 151 
the employees of the board, to reach an informal, expeditious resolution of the complaint 152 
 (i) Enforcement 153 
 (1) If any party declines informal assistance, or informal assistance fails to resolve the 154 
matter to the satisfaction of all parties, the board shall initiate a formal investigation concerning 155 
the facts and circumstances outlined in the complaint. The board shall, after an appropriate 156 
investigation, determine whether the complaint is within the board’s jurisdiction and whether 157 
probable cause to believe the facts and circumstances alleged in the complaint constitute a 158 
violation of the laws enumerated in section (a) exists.  159 
 (2) If the board finds the complaint is outside its jurisdiction, or no probable cause to 160 
believe a violation occurred exists, the board shall issue a written order explaining the reasons 161 
for the board’s conclusions and dismissing the complainant and shall transmit a copy to the 162 
complainant and the party against whom the complaint was filed.  163 
 (A) If the board finds the complaint is within its jurisdiction and the requisite probable 164 
cause exists, the board shall issue a written order to that effect and commence a contested case 165 
against the respondent. If no material facts are in dispute, the board may order the contested case 166 
procedures relating to the presentation of evidence shall not apply. The executive director of the 167 
board or an attorney selected by the executive director shall prosecute the respondent in the 168 
contested case proceeding. At the end of the contested case, the board shall, by a majority vote of 169 
its members, render a final decision on the merits of the complaint. If the board finds that the 170 
complaint has merit, the board may issue any appropriate order to ensure enforcement of the 171 
laws enumerated in section (a) including but not limited to an order requiring a specified action 172 
or prohibiting a specified action and any appropriate order to remedy any failure of the 173 
respondent to observe any provision of those chapters.  174 
 (B) If the board determines by a majority vote of its members, that the respondent has 175 
violated any of the laws enumerated in section (a), the board may also do any or all of the 176 
following: 177 



 

11-05-2016 Page 6 of 7 
 

 1. Require the respondents to pay damages provided in the requisite law, insofar as that 178 
provision would make such damages payable if the complainant had sought to enforce a 179 
violation in court instead of through the board. 180 
 2. Void any action taken in violation of the laws if a court would be authorized to do so in 181 
similar circumstances. 182 
3. Require the respondent to take any remedial action deemed appropriate by the board. 183 
 (C) The board shall not have the authority to remove a person from public office for a 184 
violation of any section enumerated in section (a). The board may file an action under one of 185 
those laws to remove a person from office for violations that would subject a person to removal 186 
under those chapters.  187 
 (D) A final board order resulting from such proceedings may be enforced by the board in 188 
court and is subject to judicial review 189 
 (j) A respondent may defend against a proceeding before the board charging a violation 190 
of the laws enumerated in section (a) on the ground that if such a violation occurred it was 191 
harmless error or that clear and convincing evidence demonstrated that grounds existed to justify 192 
a court to issue an injunction against disclosure.  193 
(k) The board shall not have jurisdiction over the judicial or legislative branches of state 194 
government, or any entity, officer, or employee of those branches, or over the governor or the 195 
office of the governor 196 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
  
The Problem: California is sorely lacking in providing public access to information. The Center 
for Public Integrity, gives California a C- regarding integrity in government (2nd best), but an F 
in public access to information. The states that are most successful with public access to 
information have an independent entity whose duty is to enforce the access-to-information laws 
by initiating investigations into violations, issuing orders for compliance, and sanctioning 
offenders. California lacks such an entity. Whenever a government official denies a Californian 
access to information, the only remedy is to go through the court system. Although attorney fees 
are reimbursed upon prevailing, tons of money and years of waiting and energy may be spent 
just to get to that point. Challenging a denial of public information should not be such a daunting 
task that can deter people who do not have the means, or who need information sooner than the 
years it can take now.  
 
The Solution:  Modeled after the successful Iowa Public Information Board, this resolution 
creates the California Public Information Board. This provides an administrative appeals process 
to resolve access-to-information issues that is quicker than the courts, and free. In Iowa, most 
cases get resolved within 1-2 months. The Board mediates disputes, and most cases get resolved 
there with no penalties. The Board will serve as an incentive for governmental agencies to 
comply with access-to-information laws on their own, and as an efficient and effective 
alternative of getting the issues resolved.  
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 11-06-2016 
 
DIGEST 
Government: Changes Definition of Lobbyist, and Lobbying Reporting Requirements 
Amends Government Code sections 82039 and 86300 to broaden the definition of lobbyist, and 
change reporting thresholds for lobbyists. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code sections 82039 and 86300 to broaden the definition of 
lobbyist, and change reporting thresholds for lobbyists.  This resolution should be approved in 
principle with recommended amendments because revised language is needed to accomplish the 
proponent’s goal of redefining “lobbyist” to include someone who works to influence policy or 
legislation for ten hours a month. 
 
While the resolution’s stated goal is in step with public opinion regarding a general desire for 
increased transparency of the people and funding used to influence policy and legislation, the 
resolution as crafted is flawed.  To accomplish the proponent’s stated outcome of replacing the 
current dollar threshold with a ten-hour-a-year threshold, the language sought to be amended in 
Government Code section 82039, subdivision (a)(1), should be revised to change the limitation 
from “at least ten (10) hours in any 30-day period in one calendar year” to “at least ten (10) 
hours in a calendar month.” 
 
With this modest adjustment to the proposed amendments, the resolution accomplishes the goal 
of the resolution, and furthers the important public policy of adding transparency to political 
funding and influence.  Even with the elimination of a reporting requirement for religious 
institutions, the resolution does not restrict an entity’s ability to participate in the political 
process; if amended as recommended, it would simply require more people engaged in political 
activities or their employers to file lobbying disclosure forms.  Importantly, especially for small 
non-profit entities and individuals, the resolution wouldn’t change the two recognized categories 
of filers under the rules promulgated by the Fair Political Practices Commission; specifically, 
those who engage in limited lobbying activities overall, but who may concentrate their lobbying 
for a specific legislative effort, such as nonprofits, individuals, and others, may not be required to 
file as lobbyist employers and report under the terms of the proposed resolution.  These small 
entities, should their lobbying activities be limited to under 10 hours, could continue to qualify as 
“$5,000 filers” (essentially, entities that do not spend more than $5000 in staff, travel expenses, 
grassroots lobbying expenses, payments to lobbying coalitions, and activity expenses).  For those 
entities who do lobby more substantially, if they lobby more than an average of ten hours in a 
calendar month, they would file as lobbyists or lobbyist employers under the provisions of this 
resolution. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code sections 82039 and 86300 to read as follows: 
 
§82039 
 (a) “Lobbyist” means any either of the following: 1 
 (1) Any individual who is employed and receives payments, or who contracts for 2 
economic consideration, including reimbursement for travel and living expenses, to 3 
communicate directly or through the person’s agents with any public official to influence 4 
legislation or administrative action for at least ten (10) hours in any 30-day period in one 5 
calendar year; receives two thousand dollars ($2,000) or more in economic consideration in a 6 
calendar month, other than reimbursement for reasonable travel expenses, or whose principal 7 
duties as an employee are, to communicate directly or through his or her agents with any elective 8 
state official, agency official, or legislative official for the purpose of influencing legislative or 9 
administrative action. 10 
 (2) A placement agent, as defined in Section 82047.3; or. 11 
 (3) Any individual who represents oneself as engaging in the influencing of legislative or 12 
administrative action as a business, occupation, or profession 13 
 (b) An individual is not a lobbyist by reason of activities described in Section 86300. 14 
 (c) For the purposes of subdivision (a), a proceeding before the Public Utilities 15 
Commission constitutes “administrative action” if it meets any of the definitions set forth in 16 
subdivision (b) or (c) of Section 82002. However, a communication made for the purpose of 17 
influencing this type of Public Utilities Commission proceeding is not within subdivision (a) if 18 
the communication is made at a public hearing, public workshop, or other public forum that is 19 
part of the proceeding, or if the communication is included in the official record of the 20 
proceeding. 21 
 22 
§86300 23 
 The provisions of this chapter are not applicable to: 24 
 (a) Any elected or appointed public official acting in his official capacity, or any 25 
employee of the State of California or a municipality acting within the scope of his employment; 26 
provided that, an employee of the State of California, other than a legislative official, who 27 
attempts to influence legislative action and who would be required to register as a lobbyist 28 
except for the provisions of this subdivision shall not make gifts of more than ten dollars ($10) in 29 
a calendar month to an elected state officer or legislative official. 30 
 (b) Any newspaper or other periodical of general circulation, book publisher, radio or 31 
television station (including any individual who owns, publishes, or is employed by any such 32 
newspaper or periodical, radio or television station) which in the ordinary course of business 33 
publishes news items, editorials, or other comments, or paid advertisement, which directly or 34 
indirectly urge legislative or administrative action if such newspaper, periodical, book publisher, 35 
radio or television station or individual, engages in no further or other activities in connection 36 
with urging legislative or administrative action other than to appear before a committee of the 37 
Legislature or before a state agency in support of or in opposition to such action.; or 38 
 (c) An individual who (1) lobbies without payment of compensation or other 39 
consideration and makes no disbursement or expenditure for or on behalf of a public official to 40 
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influence legislative or administrative action other than to pay the individual’s reasonable 41 
personal travel and living expenses, and (2) limits lobbying activities to appearances before 42 
public sessions of the legislature, or its committees or subcommittees, or to public hearings or 43 
other public proceedings of state agencies; or 44 
 (d) A person who appears before the legislature or either house, or standing, special, or 45 
interim committee, in response to an invitation. 46 
 (c) A person when representing a bona fide church or religious society solely for the 47 
purpose of protecting the public right to practice the doctrines of such church. 48 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California does fairly well in its registration and disclosure requirements for 
lobbyists but the scope could be improved. Under existing law, if a lobbyist is receiving under 
$2,000 a month plus travel and living reimbursement, he or she does not have to register as a 
lobbyist or file a disclosure form. Someone could take 10 hours or more a month to lobby, be 
paid under the threshold, and not have to register or report.   
 
The Solution: This resolution removes the $2,000/month threshold to register as a lobbyist, and 
replaces it with a 10-hour-a-month threshold. It also expands the scope to include someone who 
represents him or herself as influencing the legislative or administrative action of the government 
as a profession. Two exceptions are added to prevent this expanded definition from 
encompassing those who should not be subject to the registration and disclosure requirements: 
(1) Anyone who doesn’t get any payment except reimbursement for travel and living expenses, 
and limits activities to public appearances, and (2) appearances prompted by an invitation. Those 
changes to the definition of lobbyist ensure more of those who should be registered as lobbyists 
are.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Gov. Code Section 82039 already provides that generally anyone receiving $2,000 in economic 
consideration in a calendar month to influence administrative action is a “lobbyist,” subject to 
registration and disclosure requirements. 
 
Resolution 11-06-2016 would significantly expand the definition of “lobbyist” in Gov. Code 
Section 82039 to include those who spend more than 10 hours in any calendar month influencing 
administrative action.  This would subject an individual to registration and disclosure 
requirements when “lobbying” may comprise less than 1/15th of the individuals’ duties during a 
single month in the entire year.  This standard seems unduly burdensome. 
 
It is noted that California Code of Regulations section 18239 provides that if a person spends 
one-third or more of their time in any calendar month on behalf of their employer seeking to 
influence legal action, then they are a “lobbyist.”  It is not clear whether non-employees who fail 
to meet the $2,000 in economic consideration in any calendar month threshold are likely to be a 
significant danger to our system of government.  However, at a minimum, it would seem that 
non-employees should not be judged based on an even lower threshold than is applied to 
employees. 
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RESOLUTION 11-07-2016 
 
DIGEST 

Adds Government Code section 82031.1 and amends sections 82025 and 82031, to provide that 
electioneering communications shall be subject to the same disclosure requirements as 
independent expenditures, and clarify what is an independent expenditure. 

Government: Requiring Disclosure of Electioneering Communications 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution adds Government Code section 82031.1 and amends sections 82025 and 82031, 
to provide that electioneering communications shall be subject to the same disclosure 
requirements as independent expenditures, and clarify what is an independent expenditure.  This 
resolution should be approved in principle because it furthers transparency in the election 
process. 

: 

 
The current requirements for disclosure of campaign finances stem from “The Political Reform 
Act of 1974” (hereinafter “Act”).  This resolution would help bring that Act in line with current 
media distribution channels, general election policy, increased transparency, and ensure that 
voters understand and have access to who is championing any given cause.  Over the past 20 
years the costs of elections and ballot measures has skyrocketed.  At the same time, the amount 
of money an individual can give directly to a candidate or to support a ballot measure has been 
restricted.  Donations and funds have moved towards largely unlimited and unregulated dark 
money and the organizations that handle the funds such as PACs, SuperPACs and independent 
expenditures.  The use of this dark money prevents citizens from being properly informed of 
what is going on in the election process because the special interest groups bombarding them are 
not required to inform the voting public of the source of their funds and, by extension, the 
political leaning of the lenders.  This proposed resolution helps reign in potential abuse by 
requiring electioneering communications and independent expenditures to be held to a higher 
standard and to require them to inform those they are trying to sway of their political bent and 
ultimate goals.  An informed voting populace should have the right to know who is bankrolling 
or opposing a bill, candidate, proposal, or other ballot measure is critical. 
 
This resolution is similar to Assembly Bill 700 (2015-2016, Reg. Sess.) authored by 
Assemblyman Jimmy Gomez. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 82031.1 and amend sections 82025 and 82031 to 
read as follows: 
 
§82031 
 “Independent expenditure” means an expenditure made or liability incurred by any 1 
person, including a payment of public moneys by a state or local governmental agency, in 2 
connection with a communication which as payment for goods or services to expressly advocates 3 
the election or defeat of a clearly identified candidate or the qualification, passage or defeat of a 4 
clearly identified measure, or taken as a whole and in context, unambiguously urges a particular 5 
result in an election but which is not made to or at the request or suggestion behest of the any 6 
affected candidate, agent of the candidate, or committee . 7 
 8 
§82031.1 9 
 Independent expenditures shall also include “electioneering communications” as defined: 10 
(a) ''Electioneering communication'' means any broadcast, cable, mail, satellite or print 11 
communication that:  12 
 (1) refers to a clearly identified candidate or measure; and  13 
 (2) is publicly distributed within 90 days before an election in which the candidate is 14 
seeking election or reelection or the measure will be approved or disapproved;  15 
 (b) ''Electioneering communication'' shall not include the following communications:  16 
 (1) A communication that is disseminated through a means other than a broadcast station, 17 
radio station, cable television system or satellite system, newspaper, magazine, periodical, 18 
billboard advertisement, or mail;  19 
 (2) A communication to less than 100 recipients;  20 
 (3) A news story, commentary, letter to the editor, news release, column, op-ed or 21 
editorial broadcast by a television station, radio station, cable television system or satellite 22 
system, or printed in a newspaper, magazine, or other periodical in general circulation;  23 
 (4) Expenditures or independent expenditures or contributions that must otherwise be 24 
reported under this chapter;  25 
 (5) A communication from a membership organization exclusively to its members and 26 
their families, otherwise known as a membership communication;  27 
 (6) Bona fide candidate debates or forums and advertising or promotion of the same;  28 
 (7) Email communications; and  29 
 (8) Internet communications that are not paid advertisements.  30 
 31 
§82025 32 
 “Expenditure” means a payment, purchase, distribution, loan, advance, deposit, gift of 33 
money, a forgiveness of a loan, a payment of a loan by a third party, or an enforceable promise to 34 
make a payment, or anything else of value, unless it is clear from the surrounding circumstances 35 
that it is not made for political purposes. “Expenditure” does not include a candidate’s use of his 36 
or her own money to pay for either a filing fee for a declaration of candidacy or a candidate 37 
statement prepared pursuant to Section 13307 of the Elections Code. An expenditure is made on 38 
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the date the payment is made or on the date consideration, if any, is received, whichever is 39 
earlier. 40 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, independent expenditure (ads explicitly for or against any 
candidate or ballot measure) committees must file as a committee and publicly disclose their 
donors. Such a requirement is good, but does not apply to electioneering communications, or 
communications that mention the candidate or measure without an explicit support or opposition. 
Existing law also only prohibits independent expenditures from being at the behest of the 
candidate or candidate’s committee, rather than at the request or suggestion of the candidate, an 
agent of the candidate, or the committee. Finally, existing law limits the definition of expenditure 
to a few specified methods, as opposed to many methods and anything of value.  
 
The Solution: This resolution applies the same disclosure requirements to electioneering 
communications as to independent expenditures. It also prohibits independent expenditures from 
being at the request or suggestion of the candidate, agent, or candidate’s committee, and expands 
the definition of “expenditure” to cover anything of value spent to urge a particular result in an 
election.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.   
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 11-08-2016 
 
DIGEST 
Government: Legislator Recusal Requirements 
Amends Government Code section 8920 to require legislators to recuse themselves under 
specified circumstances. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 8920 to require legislators to recuse 
themselves under specified circumstances.  This resolution should be disapproved because it is 
unenforceable, will not result in greater public disclosure, and does not address an unmet public 
policy need. 
 
The resolution would prohibit members of the California Legislature, other state officials and 
judicial officers from voting on issues with which they have specified economic interests.  That 
is already the law, which makes this resolution unnecessary.  Moreover, this resolution, rather 
than adding clarity, adds such specificity that it would be unenforceable and result in less 
protection for the public, not more. 
 
The Fair Political Practices Commission requires all elected and appointed officials, judicial 
officers, and, more importantly, many government staff members to annually file an economic 
disclosure document called the Statements of Economic Interest Form 700.  Once filed, the Form 
700s become publicly available and searchable documents.  They include required disclosure of 
stocks, bonds and other interests, investments, income, and assets of business entities/trusts, 
interests in real property, income, loans, and business positions, gifts, travel payments, 
advancements, and reimbursements.  This is far more detailed information about interested 
dealings than would be provided by the recusal requirements in the resolution.  More 
significantly, “interested” voting by state legislators, commission members and other state-level 
policymakers is addressed by Form 700 disclosure and FPPC enforcement. 
 
The significant personal dealings that occur at the local political level (e.g., corruption of city 
manager and staff at City of Bell, corruption of mayor and others in City of Hawaiian Gardens, 
corruption of city council members in City of Vernon, as well as corruption investigations in 
City of Carson, City of Beaumont, City of Irwindale, City of Moreno Valley, City of Lake 
Forest) signify a far more insidious problem that is not addressed by this resolution. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 8920 to read as follows: 
 
§8920 
 (a) No Member of the Legislature, state elective or appointive officer, or judge or justice 1 
shall, while serving as such, have any interest, financial or otherwise, direct or indirect, or 2 
engage in any business or transaction or professional activity, or incur any obligation of any 3 
nature, which is in substantial conflict with the proper discharge of his duties in the public 4 
interest and of his responsibilities as prescribed in the laws of this state. 5 
 (b) No Member of the Legislature shall do any of the following: 6 
 (1) Solicit or Aaccept other employment anything of value which he has reason to believe 7 
will that is of such a character to either impair his independence of judgment as to his official 8 
duties or require him, or induce him, to disclose confidential information acquired by him in the 9 
course of and by reason of his official duties. 10 
 (2) Willfully and knowingly disclose, for pecuniary gain, to any other person, 11 
confidential information acquired by him in the course of and by reason of his official duties or 12 
use any such information for the purpose of pecuniary gain. 13 
 (3) Accept or agree to accept, or be in partnership with any person who accepts or agrees 14 
to accept, any employment, fee, or other thing of monetary value, or portion thereof, in 15 
consideration of his appearing, agreeing to appear, or taking any other action on behalf of 16 
another person before any state board or agency. 17 
 This subdivision shall not be construed to prohibit a member who is an attorney at law 18 
from practicing in that capacity before any court or before the Workers’ Compensation Appeals 19 
Board and receiving compensation therefor. This subdivision shall not act to prohibit a member 20 
from acting as an advocate without compensation or making inquiry for information on behalf of 21 
a constituent before a state board or agency, or from engaging in activities on behalf of another 22 
which require purely ministerial acts by the board or agency and which in no way require the 23 
board or agency to exercise any discretion, or from engaging in activities involving a board or 24 
agency which are strictly on his or her own behalf. The prohibition contained in this subdivision 25 
shall not apply to a partnership or firm of which the Member of the Legislature is a member if 26 
the Member of the Legislature does not share directly or indirectly in the fee, less any expenses 27 
attributable to that fee, resulting from the transaction. The prohibition contained in this 28 
subdivision as it read immediately prior to January 1, 1983, shall not apply in connection with 29 
any matter pending before any state board or agency on or before January 2, 1967, if the affected 30 
Member of the Legislature was an attorney of record or representative in the matter prior to 31 
January 2, 1967. The prohibition contained in this subdivision, as amended and operative on 32 
January 1, 1983, shall not apply to any activity of any Member in connection with a matter 33 
pending before any state board or agency on January 1, 1983, which was not prohibited by this 34 
section prior to that date, if the affected Member of the Legislature was an attorney of record or 35 
representative in the matter prior to January 1, 1983. 36 
 (4) Receive or agree to receive, directly or indirectly, any compensation, reward, or gift 37 
from any source except the State of California for any service, advice, assistance or other matter 38 
related to the legislative process, except fees for speeches or published works on legislative 39 
subjects and except, in connection therewith, reimbursement of expenses for actual expenditures 40 
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for travel and reasonable subsistence for which no payment or reimbursement is made by the 41 
State of California. 42 
 (5) Participate, by voting or any other action, on the floor of either house, in committee, 43 
or elsewhere, in the passage or defeat of legislation in which any of the following situations 44 
apply. In any following situation, the legislator shall excuse him or herself from participating in 45 
the discussion and decision-making process by physically removing him or herself from the 46 
room during the period, fully disclosing his or her interests, and recusing him or herself from 47 
voting on the issue:  he has a personal interest, except as follows: 48 
 (i) He or she, an immediate family member, or a business with which he or she or an 49 
immediate family member is associated may incur a reasonably foreseeable financial benefit 50 
from the passage or rejection of the legislation. “Business with which…associated” means a 51 
business of which the person or an immediate family member is a director, officer, owner, 52 
employee, compensated agent, or holder of stock which constitutes at least five percent (5%) of 53 
the total outstanding stocks of any class.  54 
 (ii) He or she is employed by a financial institution and his or her primary responsibilities 55 
include consumer and commercial lending, and the vote directly affects the financial interests of 56 
a customer of the financial institution if the legislator is directly involved in approving a loan 57 
request from the person or business appearing before the governmental body or the legislator has 58 
been directly involved in approving a loan for that person or business within the past twelve (12) 59 
months. This shall only apply to loans greater than fifteen-thousand dollars ($15,000). 60 
 (iii) A personnel matter involving his or her spouse or relative. 61 
 (iv) The appropriation of public monies or the awarding of a contract to a nonprofit 62 
corporation if the legislator or an immediate family member is employed by the nonprofit.. 63 
 (v) The legislator knows the legislation is being actively advocated and the member is 64 
any of the following regarding a legislative agent or employer that is then actively advocating on 65 
the legislation: an employee, a business associate, or a person, other than an employee, who is 66 
hired under contract to perform certain services, and that position involves a substantial and 67 
material exercise of administrative discretion in the formulation of public policy.  68 
 (vi) Any situation not otherwise enumerated above in which the legislator’s private 69 
interest, distinct from the public interest, is immediately concerned  70 
 (6) Authorize, or employ the authority or influence of his or her office to secure 71 
authorization of any public contract in which the legislator, a member of the legislator’s family, 72 
or any of the legislator’s business associates has an interest 73 
 (i) If, on the vote for final passage by the house of which he is a member, of the 74 
legislation in which he has a personal interest, he first files a statement (which shall be entered 75 
verbatim on the journal) stating in substance that he has a personal interest in the legislation to be 76 
voted on and, notwithstanding that interest, he is able to cast a fair and objective vote on that 77 
legislation, he may cast his vote without violating any provision of this article. 78 
 (ii) If the member believes that, because of his personal interest, he should abstain from 79 
participating in the vote on the legislation, he shall so advise the presiding officer prior to the 80 
commencement of the vote and shall be excused from voting on the legislation without any entry 81 
on the journal of the fact of his personal interest. In the event a rule of the house requiring that 82 
each member who is present vote aye or nay is invoked, the presiding officer shall order the 83 
member excused from compliance and shall order entered on the journal a simple statement that 84 
the member was excused from voting on the legislation pursuant to law. 85 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California legislators rarely, if ever, recuse themselves from voting. One may 
wonder why, until one looks at the law governing it. Although he law prohibits legislators from 
taking part in government decisions where they have a “personal interest,” an exception 
swallows the rule: the legislator just needs to say in writing that he or she still believes casting an 
objective vote is possible. Additionally, legislators are prohibited from accepting other 
employment that he or she has reason to believe will impair his or her judgment, but not from 
accepting money or anything else of value that is of such a character. Finally, no provision 
prohibits a legislator from securing authorization of a public contract in which the legislator, the 
legislator’s family, or any of the legislator’s business associates has an interest.   
 
The Solution: This resolution removes the ability for a legislator to get around recusal 
requirements by claiming he or she can still cast a fair and objective vote. It also illustrates 
various scenarios where a legislator has to recuse him or herself, and includes a catch-all of any 
situation where the legislator’s private interest, distinct from the public interest, is at stake. It also 
prohibits a legislator from soliciting or accepting anything or value that is of such a character to 
impair his or her judgment. Finally, it prohibits a legislator from securing authorization of a 
public contract in which the legislator, the legislator’s family, or legislator’s business associates 
has an interest.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 11-09-2016 
 
DIGEST 

Adds Government Code section 68709 to provide that all financial disclosure forms by judges 
shall be audited by the Commission on Judicial Performance. 

Judges: Financial Audits 

 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution adds Government Code section 68709 to provide that all financial disclosure 
forms by judges shall be audited by the Commission on Judicial Performance.  This resolution 
should be disapproved because current financial disclosure forms are open to the public for 
scrutiny and review. 

: 

 
Currently, all financial disclosure forms filed by judges are available online at 
http://www.fppc.ca.gov/transparency/form-700-filed-by-public-officials/form700-search.html.  
The goal of posting these forms online is to allow the general public and interested parties to 
determine if a judicial officer is possibly compromised in any given case, matter, dispute, or 
other legal proceeding.  Open display to the public allows any interested party to review the 
disclosure form prepared and filed by the judge.  Furthermore, an audit of these forms to confirm 
their accuracy regarding the assets listed would be ineffective in achieving the goal of adding 
Government Code section 68709.  In order to achieve the purported goal, an audit would have to 
identify property and resources not listed. 
 
Under the current law, if an individual believes that a judge acted improperly or allowed their 
financial interest to impact their impartiality, he or she may file a complaint with the 
Commission on Judicial Performance requesting an investigation.  If the Commission determines 
that a judge acted improperly, the Commission may discipline the judge. 
 
There is no evidence that a problem exists with the current law or that it does not protect the 
public interest in having a fair and impartial judiciary.  The current law appears to be a fair 
balance between the judicial officer’s privacy and the public’s right to knowledge of the judges 
in the state. 
 

http://www.fppc.ca.gov/transparency/form-700-filed-by-public-officials/form700-search.html�
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 68706 to read as follows: 
 
§68706 1 
 The commission shall, by January 1, 2017, establish a procedure under which the 2 
commission shall audit all financial disclosure forms by judges and commissioners of the court 3 
filed under §87202-87204 4 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, judges are required to file financial disclosure forms, but no 
auditing process exists. Our government has no way of checking whether the disclosure forms 
are complete, and without that, the disclosures might not even be worth the paper they’re on. 
 
The Solution: This resolution requires the Commission on Judicial Performance to audit all 
financial disclosure forms by judges, to ensure they are complete.  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
 
 

COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
The financial disclosure forms filed by the state’s judges are intended to identify potential 
conflicts of interest. Therefore an audit of these forms to confirm their accuracy regarding the 
assets listed would be completely ineffective in achieving their purpose. Rather, to be effective in 
achieving the forms’ objective, an audit would have to identify property and resources not listed, 
which would entail massive expense and even more massive intrusion into the personal dealing 
of the individual judges. Not only would this be a very dubious expenditure of resources at a 
time when the judicial branch is still woefully under-funded, but it would provide additional 
disincentive for anyone to want to be a judge.   
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RESOLUTION 11-10-2016 
 
DIGEST 
Government: Open Data Required for Public Access to Information 
Adds Government Code section 6272 to require all executive branch departments to use an open 
data format and publish on the California open data portal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Government Code section 6272 to require all executive branch departments 
to use an open data format and publish on the California open data portal.  This resolution should 
be approved in principle because California agencies should migrate their data management to 
formats that are more accessible, useful, and informative to the public, researchers and policy 
makers. 
 
All government agencies collect and store data, but much of this critical public asset is 
underutilized because it is maintained in formats that are not easily accessed, searched, or 
analyzed.  Often times, public data is locked in PDFs and other propriety, non-machine-readable 
formats, making it difficult to share and use the information. The concept of open data is one that 
engenders and expands trust required between government and the public. Giving the public and 
other stakeholders access to the government’s raw data allows it to be used, manipulated and 
rearranged in ways that meet the most compelling needs of the data consumer--most commonly 
for research, cataloguing, developing policy, or establishing trends.  This is particularly valuable 
for media outlets, research enterprises, and government entities who utilize, compare, contrast 
and look for trends in the massive quantities of data that the government currently collects, 
maintains and publishes in static and statistically moribund reports. This also provides the 
opportunity for software developers, both public and private, to create applications that can serve 
the public and advance the common good. 
 
It should be recognized that California already has a robust open data movement. The California 
Health and Human Services Agency hosts an extensive open data portal for health and wellness 
data.  The Department of Justice also recently launched their own open data website. The 
resolution is not inconsistent with this and other statewide efforts to improve the availability of 
data and information to the public.  Moreover, the resolution’s goal of a statewide information 
officer is also consistent with other efforts.  This resolution is similar to Senate Bill 573 (2015-
2016 Reg. Sess.), which was held on suspense in Assembly Appropriations.  As such, while the 
resolution may face similar cost hurdles should it become a bill, the policy underlying the need 
for greater access to data already captured by public sector entities is sound. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Government Code section 6272 to read as follows: 
 
§6272  1 
 (a) Definitions.  
 (1) 

For purposes of this section: 2 

 
"Data" means final versions of statistical or factual information: 3 

 

(A) In alphanumeric form reflected in a list, table, graph, chart, or another non-narrative 4 
form, that can be digitally transmitted or processed; and 5 

 (2) 

(B) Regularly created or maintained by or on behalf of and owned by an executive branch 6 
department that records a measurement, transaction, or determination related to the mission of 7 
that executive branch department. 8 

 

"Data set" means a named collection of related records on an electronic storage 9 
device, with the collection containing individual data units organized or formatted in a specific 10 
and prescribed way, often in tabular form, and accessed by a specific access method that is based 11 
on the data set organization; provided that a data set shall not include any data that is protected 12 
from disclosure under applicable federal or state law, or contract, or data that is proprietary. 13 

(b) Electronic data set availability; updates.
 

   14 

 

(1)  Each executive branch department shall make appropriate and existing electronic 15 
data sets maintained by the department electronically available to the public through the State's 16 
open data portal at data.ca.gov or successor website designated by the chief information officer; 17 
provided that: 18 

 

(A) Nothing in this section shall require departments to create new electronic data sets or 19 
to make datasets available upon demand;  20 

 

(B) Data licensed to the state by another person or entity shall not be made public under 21 
this chapter unless the person or entity licensing the data agrees to the public disclosure; and 22 

(C) Proprietary and other information protected from disclosure by law or contract shall 23 
not be disclosed. 24 
Such disclosure shall be consistent with the policies, procedures, and standards developed by the 25 
chief information officer and consistent with applicable law, state and federal laws related to 26 
security and privacy, and no personally identifiable information shall be posted online unless the 27 
identified individual has consented to the posting or the posting is necessary to fulfill the lawful 28 
purposes or duties of the department. 29 
 (2)  Each department shall update its electronic data sets in the manner prescribed by the 30 
chief information officer and as often as is necessary to preserve the integrity and usefulness of 31 
the data sets to the extent that the department regularly maintains or updates the data sets.  32 
 

 

(c) Data sets shall be available for informational purposes only. The State does not 33 
warrant the fitness of any data set for a particular purpose and shall not be liable for any 34 
deficiencies in the completeness or accuracy of any data set, except where the State's conduct 35 
would constitute gross negligence, willful and wanton misconduct, or intentional misconduct. 36 

 (e) 

(d) The chief information officer may make the departments' electronic data sets on 37 
data.ca.gov available to third parties under a license, which may require the licensee to allow any 38 
user to copy, distribute, display, or create derivative works at no cost and with an appropriate 39 
level of conditions placed on the use. 40 

Data set policies and procedures.   41 
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(1) The chief information officer, in consultation with the office of information practices, 42 
shall develop policies and procedures to implement section (b), including standards to determine 43 
which data sets are appropriate for online disclosure as provided in section (b); provided that the 44 
standards shall not require the departments to post information that is otherwise required to be 45 
disclosed but is personally identifiable information, information that may pose a personal or 46 
public security risk, is of minimal public interest, or is otherwise inappropriate for online 47 
disclosure as part of a data set.  48 

 
(2)  The policy and procedures shall include the following: 49 

 

(A) Technical requirements with the goal of making data sets available to the greatest 50 
number of users and for the greatest number of applications, including whenever practicable, the 51 
use of machine readable, non-proprietary technical standards for web publishing; and 52 

 
(B) Guidelines for departments to follow in making data sets available 53 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
  
The Problem: When information is made public, the format is very important. Open data 
provides a format that is easily accessible and readable by machines. California has an open data 
portal, data.ca.gov but unfortunately does not make much use of it.  With other open data system 
proposals, privacy concerns are raised about people’s personally identifying information. 
 
The Solution: This resolution requires executive departments to use the open data portal to make 
public information available in the easiest format. Additionally, this resolution protects privacy 
by prohibiting personal identifying information absent consent from the individual or necessity 
to fulfill the department’s duties.  
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 573 (2015), SB 1002 (2012). This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 12-01-2016 
 
DIGEST 
Real Property:  Preserving Eminent Domain Defenses Even if Deposit is Withdrawn by Owner 
Amends Code of Civil Procedure sections 1255.040, 1255.060, and 1268.140 to confirm that  
property owners do not waive their defenses by withdrawing deposits of probable compensation 
in eminent domain cases.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 1255.040, 1255.060 and 1268.140 to 
confirm that property owners do not waive their defenses by withdrawing deposits of probable 
compensation in eminent domain cases.  This resolution should be disapproved because such 
defenses can be preserved simply by leaving the deposit in place and litigating them. 
 
Under current law, the probable compensation is deposited at the beginning of the case, and if 
the defendant approaches the court to withdraw the compensation, any defense other than the 
sufficiency of the compensation is waived.  There are procedures available to a defendant who 
disagrees with the right to take, but the deposit must remain in place if the defendant wishes to 
litigate the question. 
 
It is clear that a public agency has the ability to take private property in a proper condemnation. 
Mt. San Jacinto Community College District v. Superior Court (2007) 40 Cal.4th 648, cited the 
by the proponent, describes the history of the “quick take” process, and notes that the point of it 
is to make the probable compensation available to the property owner contemporaneously with 
the take.  It includes safeguards, including: 
 
• A property appraisal requirement (Code Civ. Proc., § 1255.010);  
• Requiring the condemner to offer to pay the reasonable costs (up to $5,000) of an 
independent appraisal that the property owner orders at the time the condemner offers to take the 
property (Code Civ. Proc., § 1263.025, subd. (a)); 
• The ability to petition the court to “determine or redetermine” whether the deposit equals 
the probable compensation that will be awarded, (Code Civ. Proc., § 1255.030, subd. (a));   
• If the deposit is determined to be inadequate and is not increased within the time allowed, 
the deposit is void and will not be used to determine the date of valuation.  (Code Civ. Proc., § 
1263.110, subd. (b).) 
 
The defenses are not waived if the deposit is not withdrawn.  (Los Angeles County Metropolitan 
Transportation Authority v. Alameda Produce Market, LLC (2011) 52 Cal.4th 1100, 1114.)  If 
there is a legitimate defense to the taking in such a case, it should be interposed at the time the 
public agency seeks to obtain possession, as frequently there is an objective reason for the early 
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take which will be defeated if the question of the right to take remains pending in court.  Also, a 
decision by the property owner to withdraw the compensation is a good indication that a sale is 
appropriate, merely leaving open the question of the ultimate price.  
 
Ultimately, unless the defendant were to post a bond or other security, it would not make sense 
to allow early withdrawal by a defendant who plans to fight to keep the property, particularly as 
the resolution does not provide any method for the return of the deposit should the property 
owner defeat the taking. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 1255.040, 1255.260 and 1268.140 to read 
as follows: 
 
§1255.040 
 (a)  If the plaintiff has not made a deposit that satisfies the requirements of this article and 1 
the property includes a dwelling containing not more than two residential units and the dwelling 2 
or one of its units is occupied as his or her residence by a defendant, the defendant may serve 3 
notice on the plaintiff requiring a deposit of the probable amount of compensation that will be 4 
awarded in the proceeding. The notice shall specify the date by which the defendant desires the 5 
deposit to be made. The date shall not be earlier than 30 days after the date of service of the 6 
notice and may be any later date. 7 
 (b) If the plaintiff deposits the probable amount of compensation, determined or 8 
redetermined as provided in this article, on or before the date specified by the defendant, the 9 
plaintiff may obtain an order for possession that authorizes the plaintiff to take possession of the 10 
property 30 days after the date for the deposit specified by the defendant or any later date as the 11 
plaintiff may request. 12 
 (c) Notwithstanding Section 1268.310, if the deposit is not made on or before the date 13 
specified by the defendant or such later date as the court specifies on motion and good cause 14 
shown by the plaintiff, the compensation awarded to the defendant in the proceeding shall draw 15 
legal interest from that date. The defendant is entitled to the full amount of such interest without 16 
offset for rents or other income received by him or her or the value of his or her continued 17 
possession of the property. 18 
 (d) If the proceeding is abandoned by the plaintiff, the interest under subdivision (c) may 19 
be recovered as costs in the proceeding in the manner provided for the recovery of litigation 20 
expenses under Section 1268.610. If, in the proceeding, the court or a jury verdict eventually 21 
determines the compensation that would have been awarded to the defendant, then the interest 22 
shall be computed on the amount of the award. If no determination is ever made, then the interest 23 
shall be computed on the probable amount of compensation as determined by the court. 24 
 (e) The serving of a notice pursuant to this section shall not constitutes a waiver by 25 
operation of law, conditioned upon subsequent deposit by the plaintiff of the probable amount of 26 
compensation, of all any claims and defenses in favor of the defendant. except his or her claim 27 
for greater compensation. 28 
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 (f) Notice of a deposit made under this section shall be served as provided by subdivision 29 
(a) of Section 1255.020. The defendant may withdraw the deposit as provided in Article 2 30 
(commencing with Section 1255.210). 31 
 (g) No notice may be served by a defendant under subdivision (a) after entry of judgment 32 
unless the judgment is reversed, vacated, or set aside and no other judgment has been entered at 33 
the time the notice is served. 34 
 35 
§1255.260 36 
 If any portion of the money deposited pursuant to this chapter is withdrawn, the receipt of 37 
any such money shall not constitute a waiver by operation of law of any all claims and defenses 38 
in favor of the persons receiving such payment. except a claim for greater compensation. 39 
 40 
§1268.140 41 
 (a) After entry of judgment, any defendant who has an interest in the property for which a 42 
deposit has been made may apply for and obtain a court order that he be paid from the deposit 43 
the amount to which he is entitled upon his filing either of the following: 44 
 (1) A satisfaction of the judgment. 45 
 (2) A receipt for the money, which shall not constitute a waiver by operation of law of 46 
any all claims and defenses. except a claim for greater compensation. 47 
 (b) If the award has not been apportioned at the time the application is made, the 48 
applicant shall give notice of the application to all the other defendants who have appeared in the 49 
proceeding and who have an interest in the property. If the award has been apportioned at the 50 
time the application is made, the applicant shall give such notice to the other defendants as the 51 
court may require. 52 
 (c) Upon objection to the withdrawal made by any party to the proceeding, the court, in 53 
its discretion, may require the applicant to file an undertaking in the same manner and upon the 54 
conditions prescribed in Section 1255.240 for withdrawal of a deposit prior to entry of judgment. 55 
 (d) If the judgment is reversed, vacated, or set aside, a defendant may withdraw a deposit 56 
only pursuant to Article 2 (commencing with Section 1255.210) of Chapter 6. 57 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  California statutes, as upheld by Mt. San Jacinto Community College District v. 
Superior Court of Riverside County (2007) 40 Cal.4th. 648, [54 Cal.Rptr.3d 752, 151 P.3d 1166], 
allow for a “quick take.” That means the government can take possession of your property, 
deposit a low estimate of your property’s value, and the once any amount of that money has been 
withdrawn, you waive your right to challenge the taking. In other words, the government can 
wrongly take one’s property, and using any of the money it leaves you means you forfeit any 
chance of getting back what government wrongfully took.  
 
The Solution: This ensures that a property owner can use the money left to him or her, and still 
claim his or her property was wrongfully taken.   
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known.  
  
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
 
 

COUNTERARGUMENTS 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would allow a property owner, whose land has been taken via eminent domain, to 
withdraw any compensation the government deposited without waiving his or her right to 
challenge the taking in court.  In effect, the resolution seeks to allow property owners to have 
their cake and eat it too. 
 
While not doubting that the government may undervalue property it seeks to take via eminent 
domain, that does not mean we should allow property owners to take, and presumably spend 
such money, while also challenging the taking in the first place.  Because the resolution does not 
provide for what happens if an owner withdraws the money, challenges the taking, and wins, it 
opens the door for the possibility that owners get a windfall from the government, and keep their 
property.  Putting aside the question of fairness of such a situation, it would seem to encourage 
the government to undervalue properties even more, knowing that any money deposited is 
effectively forfeited, regardless of the ultimate result. 
 
The statute already allows an owner to withdraw the money, but challenge if he or she feels the 
amount is too low.  This is reasonable.  Allowing an owner to withdraw the money, but still fight 
the taking itself, without any provision for having to return funds if successful, goes too far.  
Therefore, Santa Clara County recommends disapproval. 
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RESOLUTION 12-02-2016 
 
DIGEST 
Real Property: Standard for Adequacy of Final Offer in Eminent Domain Cases 
Amends Code of Civil Procedure section 1250.410 to provide a standard for the adequacy of the 
final offer in eminent domain cases and parameters for the award of costs if it is not met.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1250.410 to provide a standard for the 
adequacy of the final offer in eminent domain cases and parameters for the award of costs if it is 
not met.  This resolution should be approved in principle because it will provide guidance to the 
trial court and enhance the potential for meaningful settlement negotiations short of trial. 
 
This resolution would deem a final offer inadequate if it is less than 90% of the ultimate award, 
require the award of costs to the owner in such cases, and allow discretionary award of costs if 
the offer exceeds 90% but is less than the ultimate award.  Although it is not clear that 90% 
would be the appropriate benchmark, this resolution should be approved in principle because 
there is currently no set standard or set of parameters for the determination of the reasonableness 
of the final offer. 
 
Under current law, if the property owner contends that the final offer by the condemner was 
inadequate, the property owner must file a post-judgment motion to seek litigation costs, which 
are available if the final offer was unreasonable and the final demand of the property owner was 
reasonable.  The problem is that except in egregious cases, there are no fixed parameters for 
determination of what is reasonable, as it is entirely within the discretion of the judge, exercised 
after the jury verdict on compensation.  This leads to uncertainty in pre-trial negotiations, 
increasing the difficulty of settlement. 
 
In San Diego Gas & Electric Company v. Schmidt (2014) 228 Cal.App.4th 1280, the parties 
disputed the highest and best use of the property, resulting in dramatically different opinions of 
value.  The parties exchanged their final offer and demand for settlement with SDG&E offering 
$829,000 and defendants demanding $5.5 million. By the eve of trial, SDG&E increased its offer 
to $954,000 and defendants lowered their demand to $4.5 million. The jury determined that 
SDG&E owed defendants just compensation of $8,034,000 based on mining as the highest and 
best use of the property.  Defendants moved to recover their litigation expenses under Code of 
Civil Procedure section 1250.410, seeking $656,839 in expert fees and attorney fees and  
$19,504 in costs. The trial court found Defendants' demand was reasonable, but denied the 
motion as it could not say SDG&E's final offer was unreasonable, based on the legal theory it 
had espoused, which had denied the mining use potential the defendants asserted.  The Court of 
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Appeal reversed, rejecting SDG&E’s “implied suggestion” that it had carefully researched the 
defendants’ theory of highest and best use and their valuation method.   
 
Most of these cases involve contingency fee arrangements which, by definition, leave the 
property owner less than whole.  The implementation of objective standards of reasonableness  
would help resolve that difficulty and enhance the likelihood of reasonable pre-trial settlements 
by encouraging the parties to more realistically evaluate their cases. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1250.410 to read as follows: 
 
§1250.410 
 (a) At least 20 days prior to the date of the trial on issues relating to compensation, the 1 
plaintiff shall file with the court and serve on the defendant its final offer of compensation in the 2 
proceeding and the defendant shall file and serve on the plaintiff its final demand for 3 
compensation in the proceeding. The offer and the demand shall include all compensation 4 
required pursuant to this title, including compensation for loss of goodwill, if any, and shall state 5 
whether interest and costs are included. These offers and demands shall be the only offers and 6 
demands considered by the court in determining the entitlement, if any, to litigation expenses. 7 
Service shall be in the manner prescribed by Chapter 5 (commencing with Section 1010) of Title 8 
14 of Part 2. 9 
 (b) If the court, on motion of the defendant made within 30 days after entry of judgment, 10 
finds that the offer of the plaintiff was lower than 90% of unreasonable and that the demand of 11 
the defendant was reasonable viewed in the light of the evidence admitted and the compensation 12 
awarded in the proceeding, the costs allowed pursuant to Section 1268.710 shall include the 13 
defendant's litigation expenses. If the offer of the plaintiff was at least 90% and lower than 100% 14 
of the compensation awarded in the proceeding, the costs allowed under Section 1268.710 may 15 
include the defendant’s litigation expenses.  16 
 (c) In determining the amount of litigation expenses allowed under this section, the court 17 
shall consider the offer required to be made by the plaintiff pursuant to Section 7267.2 of the 18 
Government Code, any deposit made by the plaintiff pursuant to Chapter 6 (commencing with 19 
Section 1255.010), and any other written offers and demands filed and served before or during 20 
the trial. 21 
 (d) If timely made, the offers and demands as provided in subdivision (a) shall be 22 
considered by the court on the issue of determining an entitlement to litigation expenses. 23 
 (e) As used in this section, “litigation expenses” means the party’s reasonable attorney’s 24 
fees and costs, including reasonable expert witness and appraiser fees. 25 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
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STATEMENT OF REASONS 
 
The Problem:  California is lacking when it comes to making property owners whole in eminent 
domain cases. The government takes property and gives a lowball estimate, and the owner is 
stuck in a difficult spot: either accept the money, or hire an attorney for a lawsuit where, even if 
he or she wins, he or she will be out lots of attorney fees. An exception exists if the offer was 
unreasonable, which courts have defined as 60% or below. To put that in $, someone with a 
$500,000 house who gets offered $300,001 could be out tons of attorney fees even though he or 
she gets a judgment for $500,000. If the final offer was 85% or greater (or $425,000 on a 
$500,000 house), attorney fees are all but certain to be borne by the owner. If it’s between 60% 
and 85%, courts do a balancing test. In short, property owners have a strong chance of not 
getting justly compensated, and even if they get awarded truly just compensation, they are likely 
to still be out a lot of attorney fees and therefore less than whole. This provides both an unjust 
result, and deterrence to seeking justice. 
 
The Solution: This resolution would guarantee litigation costs whenever the government’s offer 
was under 90% of the amount ultimately awarded. For those between 90% and 99.9%, the court 
has discretion to award attorney fees. This will provide a greater incentive for government to 
offer an amount that avoids trial, and for property owners to seek just compensation when 
government is being unreasonable. Finally, it will ensure that litigation expenses will not offset 
an owner’s just compensation.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SB 1210 (2006).  
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  
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RESOLUTION 12-03-2016 
 
DIGEST 
Real Property:  Reform of Purposes and Procedures of Eminent Domain Proceedings 
Amends California Constitution Article 1, section 19 to prohibit use of eminent domain 
procedures to obtain property for private use, and to impose specific requirements when such 
procedures are used.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Constitution article 1, section 19 to prohibit use of eminent 
domain procedures to obtain property for private use, and to impose specific requirements when 
such procedures are used.  This resolution should be disapproved, because although a public vote 
on the general question of whether private property should be subject to eminent domain for 
private projects such as redevelopment might be desirable, the detailed changes also proposed by 
the resolution should not be embedded in the constitution. 
 
In 2011, Assembly Bill No. 1-26X amended Health and Safety Code sections 33500, 33501, 
33607.5, and 33607.7, added Part 1.8 (commencing with section 34161) and Part 1.85 
(commencing with section 34170) to Division 24, and added sections 97.401 and 98.2 to 
effectively abolish redevelopment agencies and remove their ability to condemn property for 
redevelopment.  The main question posed by this resolution is whether that change should be 
made more permanent by codifying it in the California Constitution, in light of the fact there are 
no federal constitutional protections.  (Kelo v. City of New London, Conn. (2005) 545 U.S. 469.) 
Under current law, only a single family residence occupied by the owner for at least one year 
enjoys such protection.  (Cal. Const., art. 1, § 19, subd. (b).) 
 
A public vote on the specific limited policy question of the ability of a public agency to condemn 
one person’s property for sale to another private party might be desirable.  However, the balance 
of article I, section 19, should be left alone.  Any other adjustments to the nuances and details of 
the eminent domain law should be left to the Legislature for implementation through the Code of 
Civil Procedure to reflect changing times, rather than being codified in the constitution such that 
a vote of the people would be required to make even a small adjustment. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Constitution Article I, section 19 to read as follows: 
 
§19  
 (a) Private property may be taken or damaged only for a stated public use and only when 1 
just compensation, ascertained by a jury unless waived, has first been paid to, or into court for, 2 
the owner. The Legislature may provide for possession by the condemnor following 3 
commencement of eminent domain proceedings upon deposit in court and prompt release to the 4 
owner of money determined by the court to be the probable amount of just compensation. Private 5 
property may not be taken or damaged for private use. 6 
 (b) For purposes of this section: 7 
 (1) “Taken” means removing possession, occupation, or ownership of property from a 8 
private owner 9 
 (2) “Public use” means:  10 
 (i) Possession, occupation, ownership, and enjoyment of the land by the general public, a 11 
public agency, or regulated public utility for the use stated at the time of the taking, including 12 
public facilities, public transportation, and public utilities. Public benefits of economic 13 
development, including but not limited to an increase in tax base, revenues, employment, or 14 
general economic health, do not constitute a public use.  15 
 (ii) Restoration of utilities or access to a public road for any private property that is cut 16 
off from utilities or access to a public road because of a lawful taking.  17 
 (3) “Private use” means: 18 
 (i) Possession, occupation, ownership, or enjoyment of private property of any person or 19 
entity other than the general public, public agency, or regulated public utility; or 20 
 (ii) Possession, occupation, ownership, or enjoyment of private property of a public 21 
agency for the consumption of natural resources appurtenant to that property, or for the same or 22 
substantially similar use as that made by the private owner; 23 
 (4) “Public agency” means the state, special district, county, city, city and county, 24 
including a charter city or county, and any other local or regional governmental entity, municipal 25 
corporation, public agency-owned utility or utility district, or the electorate of any public agency 26 
 (5) “Just compensation” means: 27 
 (i) For property taken, the highest price the property would bring on the open market 28 
without considering any future dedication requirements imposed by government; and/or 29 
 (ii) For property damaged, the value fixed by a jury or by the court if a jury is waived; 30 
 (iii) An award of reasonable costs and attorney fees from the public agency if the 31 
property owner obtains a judgment for more than the amount offered by a public agency as 32 
defined herein. A property owner shall never be liable to a public agency for attorney fees or 33 
costs in any eminent domain action; and 34 
 (iv) Any additional actual and necessary amounts to place the property owner in the same 35 
position monetarily, without any governmental offsets, as if the property had never been taken. 36 
Examples include, but are not limited to temporary business losses, relocation expenses, 37 
business-reestablishment costs, compounded interest, and other actual and reasonable expenses 38 
incurred. 39 
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 (6) “Prompt release” means that the property owner can have immediate possession of 40 
the money deposited by the condemner, without prejudicing his or her right to challenge the 41 
determination of fair market value or his or her right to contest the legality of the taking. 42 
 (7) “Owner” includes a lessee whose property rights are taken or damaged. 43 
 (8) “Regulated public utility” means any public utility as described in Article XII, Section 44 
3, that is governed by the California Public Utilities Commission and is not owned or operated 45 
by a public agency. Regulated public utilities are private property owners for purposes of this 46 
article. 47 
 (9) “Blight” means a structure, in its current condition, which has been designated as 48 
unfit for human use or habitation by the agency responsible for enforcement of housing, 49 
building, or fire codes because: 50 
 (i) It is dilapidated, unsanitary, or unsafe; 51 
 (ii) It is a fire hazard; or 52 
 (iii) Its electricity, heating, or plumbing has been destroyed or removed 53 
 (10) “Abandoned” requires all the following: 54 
 (i) The property has been substantially unoccupied or unused for any commercial or 55 
residential purpose for at least one year by a person with a legal or equitable right to occupy the 56 
property; 57 
 (ii) Has not been maintained; and 58 
 (iii) Property taxes have not been paid for at least two years 59 
 (c) In any action by a property owner challenging a taking or damaging of his or her 60 
property, the court shall consider all relevant evidence and exercise its independent judgment, 61 
not limited to the administrative record and without deference to the findings of the public 62 
agency. Along with other legal and equitable remedies that may be available, an owner whose 63 
property is taken or damaged for private use may bring an action for an injunction, a writ of 64 
mandate, or a declaration invalidating the action of the public agency 65 
 (1) In all eminent domain actions, before the government’s occupancy, the property 66 
owner shall be given copies of all appraisals by the government and shall be entitled, at his or her 67 
election, to a separate and distinct determination by a superior court jury, regarding whether the 68 
taking is actually for a public use 69 
 (d) Nothing in this section prohibits a public agency or regulated public utility from 70 
entering into an agreement with a private property owner for the voluntary sale of property not 71 
subject to eminent domain, or a stipulation regarding the payment of just compensation 72 
 (e) If property is acquired through eminent domain, then before the agency may put the 73 
property to a use substantially different from the stated public use, or convey the property to 74 
another person or unaffiliated agency, the condemning agency must:  75 
 (1) Make a good faith effort to locate the property owner from whom the property was 76 
taken, and 77 
 (2) Make a written offer to sell the property to him or her at the price that the agency paid 78 
for the property, increased only by the fair market value of any improvements, fixtures, or 79 
appurtenances added by the public agency, and reduced by the value attributable to any removal, 80 
destruction, or waste of improvements, fixtures, or appurtenances that had been acquired with the 81 
property.  82 
 (3) If the property is repurchased by the former owner under this subdivision, it shall be 83 
taxed based on its pre-condemnation enrolled value, increased or decreased only as allowed 84 
herein, plus any inflationary adjustments authorized by subdivision (b) of Section 2 of Article 85 
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XIII A. The right of repurchase shall only apply to the owner from which the property was taken, 86 
and does not apply to heirs or successors of the owner or, if the owner was not a natural person, 87 
to an entity that ceases to legally exist 88 
 (f) Nothing in this section shall be construed to prohibit a public agency from any action 89 
to abate nuisances (including but not limited to blight) or criminal activity, or possess an 90 
abandoned property, provided such actions are limited to specific conditions on particular 91 
parcels. 92 
 (1) If a public agency wishes to possess an abandoned property or take property to 93 
remediate blight, a public hearing must be held. The public agency must notify each owner that 94 
the property may be acquired in writing by certified and regular mail and of the public hearing of 95 
the proposed taking, post the public hearing information on the public agency’s website and 96 
publish notice of the public hearing in a newspaper of general circulation in the public agency’s 97 
jurisdiction. Notice must be provided between 30 and 60 days before the hearing 98 
 (2) Any interested person must be allowed reasonable time to present relevant testimony 99 
at the public hearing described in subsection 1. The proceedings of the hearing must be recorded 100 
and available to the public for review and comment at reasonable times and a reasonable place 101 
 (3) At the next regular meeting of the public agency that is at least 30 days after the 102 
public hearing described in subsection 1, the public agency must vote on the question of whether 103 
to authorize the public agency to take possession of an abandoned property or use eminent 104 
domain to acquire blighted property 105 
 (4) A public agency may seek, from a judge or magistrate, an administrative warrant to 106 
gain access to inspect a particular building. The public agency must show probable cause that a 107 
code violation has occurred, and the violation has not been cured, and the owner has denied the 108 
public agency access to the particular building. Items of evidence that may support a conclusion 109 
of probable cause include recent fire or police inspections, exterior evidence of deterioration, or 110 
other similarly reliable evidence of present violations in the specific building.  111 
 (g) Nothing in this section shall restrict the powers of a public agency to take or damage 112 
property in connection with powers under a declared state of emergency 113 
 (h) Nothing in this section shall prohibit a public agency from assigning, contracting, or 114 
arranging with a private entity to perform a public use project, or from leasing limited space for 115 
private uses incidental to the stated public use; 116 
 (b) The State and local governments are prohibited from acquiring by eminent domain an 117 
owner-occupied residence for the purpose of conveying it to a private person.     118 
 (c) Subdivision (b) of this section does not apply when State or local government 119 
exercises the power of eminent domain for the purpose of protecting public health and safety; 120 
preventing serious, repeated criminal activity; responding to an emergency; or remedying 121 
environmental contamination that poses a threat to public health and safety.     122 
 (d) Subdivision (b) of this section does not apply when State or local government 123 
exercises the power of eminent domain for the purpose of acquiring private property for a public 124 
work or improvement.     125 
 (e) For the purpose of this section:     126 
 1. "Conveyance" means a transfer of real property whether by sale, lease, gift, franchise, 127 
or otherwise.     128 
 2. "Local government" means any city, including a charter city, county, city and county, 129 
school district, special district, authority, regional entity, redevelopment agency, or any other 130 
political subdivision within the State.     131 
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 3. "Owner-occupied residence" means real property that is improved with a single-family 132 
residence such as a detached home, condominium, or townhouse and that is the owner or owners' 133 
principal place of residence for at least one year prior to the State or local government's initial 134 
written offer to purchase the property. Owner-occupied residence also includes a residential 135 
dwelling unit attached to or detached from such a single-family residence which provides 136 
complete independent living facilities for one or more persons.     137 
 4. "Person" means any individual or association, or any business entity, including, but not 138 
limited to, a partnership, corporation, or limited liability company.    139 
 5. "Public work or improvement" means facilities or infrastructure for the delivery of 140 
public services such as education, police, fire protection, parks, recreation, emergency medical, 141 
public health, libraries, flood protection, streets or highways, public transit, railroad, airports and 142 
seaports; utility, common carrier or other similar projects such as energy-related, 143 
communication-related, water-related and wastewater-related facilities or infrastructure; projects 144 
identified by a State or local government for recovery from natural disasters; and private uses 145 
incidental to, or necessary for, the public work or improvement.     146 
 6. "State" means the State of California and any of its agencies or departments. 147 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: California is one of the worst states for people whose property is taken by the 
government. Government is supposed to only take it for only a public use, and only upon 
payment of just compensation. Under current precedent, government can even take from one 
person to give property to another, purely on the claim that the other person can produce more 
tax revenue, and that is a public use. The courts defer to the government’s findings. The only 
property protected is someone’s principle place of residence that’s been lived in for at least a 
year. However, the biggest abuse is taking the property for one’s business and giving it to 
another, and that’s no better; taking the roof over your head isn’t different from taking what pays 
for the roof over your head. Additionally, the government can understate the compensation owed 
to the owner. Although owners can challenge it, unless it was very low (e.g. 60%), they’re still 
out a lot of attorney fees. This practice had a break for a few years when the governor and 
legislature abolished redevelopment agencies. However, with AB 2 (2015) enacted, 
redevelopment agencies have been resurrected and eminent domain abuse can continue.  
 
 
The Solution: This resolution ensures (1) government can only take property when the general 
public gets to use it, or the government is to use it, (2) that compensation will place the owner in 
the same position, monetarily, as if the property had not been taken, (3) the owner will be 
entitled to get attorney fees reimbursed if he or she obtains a judgment that the taking was 
unconstitutional or that compensation was too low, and (4) that courts will exercise their 
independent judgment and grant no deference to a government agency’s findings. The burden of 
proof will be on the government, not the owner.    
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IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
SCA 15 (2005), SCA 20 (2005), ACA 15 (2005), ACA 22 (2005), ACA 2 (2006), ACA 8 
(2007), SCA 1 (2006), Proposition 90 (2006), Proposition 98 (2008), Proposition 99 (2008). 
 
AUTHOR AND/OR PERMANENT CONTACT: Ben Rudin, 3830 Valley Centre Dr., Ste. 
705 #231, San Diego, CA 92130, (858) 761-6417, ben_rudin@hotmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Ben Rudin  



12-04-2016 Page 1 of 5 
 

RESOLUTION 12-04-2016 
 
DIGEST 
Domestic Violence: Termination of Tenancy Based on Restraining or Protective Order 
Amends Civil Code section 1946.7 to require there be a hearing on a domestic violence 
restraining or protective order before it may be used to terminate a tenancy. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1946.7 to require there be a hearing on a domestic 
violence restraining or protective order before it may be used to terminate a tenancy. 
This resolution should be disapproved because a true need for this change has not been shown 
and requiring a domestic violence or other victim to wait until after entry of a written order on a 
noticed hearing to take action to escape an unsafe situation conflicts with the purpose of the 
legislation. 
 
Section 1946.7 was enacted to enable victims of domestic violence, sexual assault and similar 
crimes to regain control of their lives by making it easier to leave an unsafe environment even 
when they have a long-term lease. (Sen. Com. on Judiciary, Analysis of Assem. Bill 2052 (2007-
2008 Reg. Sess.) as amended June 18, 2008, pp. 4-5.) It enables a tenant to terminate a lease 
within 60 days of issuance of a temporary restraining order, emergency protective order, or 
written report by a peace officer. Without that protection, victims who relocate to get away from 
an abuser could still be subject to liability under the lease.  
 
This resolution is intended to protect against abuse of the statute by persons making false 
accusations for the purpose of getting an ex parte order and terminating their tenancy, possibly 
leaving a wrongly accused co-tenant liable for the lease’s remaining term. There is no evidence 
of such misuse of these provisions. In 2013, the statute was amended with a sunset provision to 
include documentation by qualified third party professionals as proof. That was made permanent 
in 2015 after it was shown there had been no issues of fraud. (Sen. Com. on Judiciary, Rep. on 
Assem. Bill No. 418 (2015-2016 Reg. Sess.) June 16, 2015, p. 6.) Perpetrating a fraud on the 
court seems even more unlikely. 
 
This resolution also fails to recognize the additional burdens this seemingly simple change would 
create. For many survivors, going to court to obtain a restraining order or filing a police report 
increases the risk of escalating violence by their victimizers. (See https://oag.ca.gov/news/press-
releases/attorney-general-lockyer-report-domestic-violence-finds-criminal-justice-system.) Hard 
to understand forms, language barriers, cultural aversion to involving outsiders in family matters, 
or prior negative experiences with police and the justice system in native countries also make 
obtaining even a temporary order difficult. 
 

https://oag.ca.gov/news/press-releases/attorney-general-lockyer-report-domestic-violence-finds-criminal-justice-system�
https://oag.ca.gov/news/press-releases/attorney-general-lockyer-report-domestic-violence-finds-criminal-justice-system�
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1946.7 to read as follows: 
 
§1946.7 
 (a) A tenant may notify the landlord that he or she or a household member was a victim 1 
of an act that constitutes an act of domestic violence as defined in Section 6211 of the Family 2 
Code, sexual assault as defined in Section 261, 261.5, 262, 286, 288a, or 289 of the Penal Code, 3 
stalking as defined in Section 1708.7, human trafficking as defined in Section 236.1 of the Penal 4 
Code, or abuse of an elder or a dependent adult as defined in Section 15610.07 of the Welfare 5 
and Institutions Code, and that the tenant intends to terminate the tenancy. 6 
 (b) A notice to terminate a tenancy under this section shall be in writing, with one of the 7 
following attached to the notice: 8 
 (1) A copy of a temporary restraining order, emergency protective order, or protective 9 
order lawfully issued pursuant to Part 3 (commencing with Section 6240) or Part 4 (commencing 10 
with Section 6300) of Division 10 of the Family Code, Section 136.2 of the Penal Code, Section 11 
527.6 of the Code of Civil Procedure, or Section 213.5 or 15657.03 of the Welfare and 12 
Institutions Code that protects the tenant or household member from further domestic violence, 13 
sexual assault, stalking, human trafficking, or abuse of an elder or a dependent adult.    14 
 (1) A copy of the order after hearing on the petition lawfully issued pursuant to Part 3 15 
(commencing with Section 6240) or Part 4 (commencing with Section 6300) of Division 10 of 16 
the Family Code, Section 136.2 of the Penal Code, Section 527.6 of the Code of Civil Procedure, 17 
or Section 213.5 or 15657.03 of the Welfare and Institutions Code that protects the tenant or 18 
household member from further domestic violence, sexual assault, stalking, human trafficking, 19 
or abuse of an elder or a dependent adult. 20 
 (2) A copy of a written report by a peace officer employed by a state or local law 21 
enforcement agency acting in his or her official capacity stating that the tenant or household 22 
member has filed a report alleging that he or she or the household member is a victim of 23 
domestic violence, sexual assault, stalking, human trafficking, or abuse of an elder or a 24 
dependent adult. 25 
 (3)(A) Documentation from a qualified third party based on information received by that 26 
third party while acting in his or her professional capacity to indicate that the tenant or household 27 
member is seeking assistance for physical or mental injuries or abuse resulting from an act of 28 
domestic violence, sexual assault, stalking, human trafficking, elder abuse, or dependent adult 29 
abuse. 30 
 (B) The documentation shall contain, in substantially the same form, the following: 31 
 32 
Tenant Statement and Qualified Third Party Statement under Civil Code Section 1946.7   33 
   34 
 Part I. Statement By Tenant   35 
   36 
I, [insert name of tenant], state as follows:   37 
   38 
I, or a member of my household, have been a victim of:  39 
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[insert one or more of the following: domestic violence, sexual assault, stalking, 40 
human trafficking, elder abuse, or dependent adult abuse.]   41 
   42 
The most recent incident(s) happened on or about:  43 
[insert date or dates.]   44 
   45 
The incident(s) was/were committed by the following person(s), with these physical 46 
description(s), if known and safe to provide:  47 
[if known and safe to provide, insert name(s) and physical description(s).]  48 
   49 
_________________________     50 
(signature of tenant) (date)   51 
     52 
Part II. Qualified Third Party Statement  53 
    54 
I, [insert name of qualified third party], state as follows:   55 
   56 
My business address and phone number are:  57 
[insert business address and phone number.]   58 
   59 
Check and complete one of the following:  60 
_____I meet the requirements for a sexual assault counselor provided in Section 1035.2 of the 61 
Evidence Code and I am either engaged in an office, hospital, institution, or center commonly 62 
known as a rape crisis center described in that section or employed by an organization providing 63 
the programs specified in Section 13835.2 of the Penal Code.  64 
_____I meet the requirements for a domestic violence counselor provided in Section 1037.1 of 65 
the Evidence Code and I am employed, whether financially compensated or not, by a domestic 66 
violence victim service organization, as defined in that section.  67 
_____I meet the requirements for a human trafficking caseworker provided in Section 1038.2 of 68 
the Evidence Code and I am employed, whether financially compensated or not, by an 69 
organization that provides programs specified in Section 18294 of the Welfare and Institutions 70 
Code or in Section 13835.2 of the Penal Code.  71 
_____I am licensed by the State of California as a:  72 
[insert one of the following: physician and surgeon, osteopathic physician and surgeon, 73 
registered nurse, psychiatrist, psychologist, licensed clinical social worker, licensed marriage and 74 
family therapist, or licensed professional clinical counselor.] and I am licensed by, and my 75 
license number is:  76 
[insert name of state licensing entity and license number.]   77 
   78 
The person who signed the Statement By Tenant above stated to me that he or she, or a member 79 
of his or her household, is a victim of:  80 
   81 
[insert one or more of the following: domestic violence, sexual assault, stalking, human 82 
trafficking, elder abuse, or dependent adult abuse.]  83 
The person further stated to me the incident(s) occurred on or about the date(s) stated above.   84 
   85 
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I understand that the person who made the Statement By Tenant may use this document as a 86 
basis for terminating a lease with the person's landlord.  87 
 88 
_________________________________     89 
(signature of qualified third party) (date)   90 
 91 
 (C) The documentation may be signed by a person who meets the requirements for a 92 
sexual assault counselor, domestic violence counselor, or a human trafficking caseworker only if 93 
the documentation displays the letterhead of the office, hospital, institution, center, or 94 
organization, as appropriate, that engages or employs, whether financially compensated or not, 95 
this counselor or caseworker. 96 
 (c) The notice to terminate the tenancy shall be given within 180 days of the date that any 97 
order described in paragraph (1) of subdivision (b) was issued, within 180 days of the date that 98 
any written report described in paragraph (2) of subdivision (b) was made, or within the time 99 
period described in Section 1946. 100 
 (d) If notice to terminate the tenancy is provided to the landlord under this section, the 101 
tenant shall be responsible for payment of rent for no more than 14 calendar days following the 102 
giving of the notice, or for any shorter appropriate period as described in Section 1946 * * * or 103 
the lease or rental agreement. The tenant shall be released from any rent payment obligation 104 
under the lease or rental agreement without penalty. If the premises are relet to another party 105 
prior to the end of the obligation to pay rent, the rent owed under this subdivision shall be 106 
prorated. Existing law governing the security deposit shall apply. 107 
 (e) Nothing in this section relieves a tenant, other than the tenant who is, or who has a 108 
household member who is, a victim of domestic violence, sexual assault, stalking, human 109 
trafficking, or abuse of an elder or a dependent adult and members of that tenant's household, 110 
from their obligations under the lease or rental agreement. 111 
 (f)(1) “Household member,” as used in this section, means a member of the tenant's 112 
family who lives in the same household as the tenant. 113 
 (2) “Qualified third party,” as used in this section, means a health practitioner, domestic 114 
violence counselor, as defined in Section 1037.1 of the Evidence Code, a sexual assault 115 
counselor, as defined in Section 1035.2 of the Evidence Code, or a human trafficking 116 
caseworker, as defined in Section 1038.2 of the Evidence Code. 117 
 (3) “Health practitioner,” as used in this section, means a physician and surgeon, 118 
osteopathic physician and surgeon, psychiatrist, psychologist, registered nurse, licensed clinical 119 
social worker, licensed marriage and family therapist, or licensed professional clinical counselor. 120 
 (h)(1) A landlord shall not disclose any information provided by a tenant under this 121 
section to a third party unless the disclosure satisfies any one of the following: 122 
 (A) The tenant consents in writing to the disclosure. 123 
 (B) The disclosure is required by law or order of the court. 124 
 (2) A landlord's communication to a qualified third party who provides documentation 125 
under paragraph (3) of subdivision (b) to verify the contents of that documentation is not 126 
disclosure for purposes of this subdivision. 127 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of Northern San Diego County. 
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STATEMENT OF REASONS 
 
The Problem:  A person who is a joint tenant under a lease or rental agreement cannot 
unilaterally terminate the rental agreement without the consent of the other joint tenant and the 
landlord. (Civil Code 1933(2).) The tenant wishing to terminate their rental agreement may no 
longer be able to afford the rent, or want to live somewhere else, or have to move or other 
reasons not related to domestic violence. 
 
Civil Code §1946.7 allows the terminating tenant to obtain a temporary restraining order, present 
the TRO to the landlord and then terminate the lease or rental agreement with no further liability. 
The terminating tenant completes the TRO application making claims the other joint tenant(s) 
committed domestic violence when not true. The result is the tenant(s) against whom the TRO is 
obtained are still responsible for the full rent - although they may not be able to pay. The 
tenant(s) against whom the TRO is obtained now has a court file indicating they committed 
domestic violence when the reality is the terminating tenant filed the TRO to terminate the lease 
or rental agreement, not because domestic violence occurred. 
 
The Solution:  The proposed change would amend the language in Civil Code section 
1946.7(b)(1) to require an order after hearing on the petition for a restraining order to require the 
terminating tenant go forward with the request of an injunction through a hearing to reduce the 
attempt to use a TRO to get out of a bad agreement. 
 
IMPACT STATEMENT  
This resolution does not affect any other law, statute or rule. 
 
CURRENT OR PRIOR RELATED LEGISLATION:   
Not known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Wayne Templin, 144 E. Washington Ave., 
Escondido, CA  92025; (760) 743-0222.  
 
RESPONSIBLE FLOOR DELEGATE:  Mary V.J. Cataldo 



RESOLUTION LATE FILED-01-2016 
 
DIGEST  
Automatic Disqualification for Peace Officers Who File/Make False Police Reports 
Amends Government Codee section 1029 to add convictions for filing false police reports or 
lying about the commission of a crime to the offenses making a person ineligible to be a 
police officer. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation 
be sponsored to amend Government Code section 1029 to read as follows: 
 
§ 1029 

(a) Except as provided in subdivision (b), (c), or (d), each of the following persons is 1 
disqualified from holding office as a peace officer or being employed as a peace officer of the 2 
state, county, city, city and county or other political subdivision, whether with or without 3 
compensation, and is disqualified from any office or employment by the state, county, city, 4 
city and county or other political subdivision, whether with or without compensation, which 5 
confers upon the holder or employee the powers and duties of a peace officer: 6 

(1) Any person who has been convicted of a felony or who, after January 1, 2017 is 7 
convicted of a violation of Penal Code sections 148.5 or 118.1. 8 

(2) Any person who has been convicted of any offense in any other jurisdiction which 9 
would have been a felony if committed in this state or any person who, after January 1 2017, 10 
is convicted of any offense in any other jurisdiction which would have been a violation of 11 
Penal Code sections 148.5 or 118.1 if committed in this state.   12 

(3) Any person who, after January 1, 2004, has been convicted of a crime based upon 13 
a verdict or finding of guilt of a felony by the trier of fact, or upon the entry of a plea of 14 
guilty or nolo contendere to a felony. This paragraph shall apply regardless of whether, 15 
pursuant to subdivision (b) of Section 17 of the Penal Code, the court declares the offense to 16 
be a misdemeanor or the offense becomes a misdemeanor by operation of law. 17 

(4) Any person who has been charged with a felony and adjudged by a superior court 18 
to be mentally incompetent under Chapter 6 (commencing with Section 1367) of Title 10 of 19 
Part 2 of the Penal Code. 20 

(5) Any person who has been found not guilty by reason of insanity of any felony. 21 
(6) Any person who has been determined to be a mentally disordered sex offender 22 

pursuant to Article 1 (commencing with Section 6300) of Chapter 2 of Part 2 of Division 6 of 23 
the Welfare and Institutions Code. 24 

(7) Any person adjudged addicted or in danger of becoming addicted to narcotics, 25 
convicted, and committed to a state institution as provided in Section 3051 of the Welfare and 26 
Institutions Code.  27 

(b) (1) A plea of guilty to a felony pursuant to a deferred entry of judgment program 28 
as set forth in Sections 1000 to 1000.4, inclusive, of the Penal Code shall not alone disqualify 29 
a person from being a peace officer unless a judgment of guilty is entered pursuant to Section 30 
1000.3 of the Penal Code. 31 

(2) A person who pleads guilty or nolo contendere to, or who is found guilty by a trier 32 
of fact of, an alternate felony-misdemeanor drug possession offense and successfully 33 
completes a program of probation pursuant to Section 1210.1 of the Penal Code shall not be 34 
disqualified from being a peace officer solely on the basis of the plea or finding if the court 35 
deems the offense to be a misdemeanor or reduces the offense to a misdemeanor. 36 



(c) Any person who has been convicted of a felony, other than a felony punishable by 37 
death, in this state or any other state, or who has been convicted of any offense in any other 38 
state which would have been a felony, other than a felony punishable by death, if committed 39 
in this state, and who demonstrates the ability to assist persons in programs of rehabilitation 40 
may hold office and be employed as a parole officer of the Department of Corrections or the 41 
Department of the Youth Authority, or as a probation officer in a county probation 42 
department, if he or she has been granted a full and unconditional pardon for the felony or 43 
offense of which he or she was convicted. Notwithstanding any other provision of law, the 44 
Department of Corrections or the Department of the Youth Authority, or a county probation 45 
department, may refuse to employ that person regardless of his or her qualifications. 46 

(d) Nothing in this section shall be construed to limit or curtail the power or authority 47 
of any board of police commissioners, chief of police, sheriff, mayor, or other appointing 48 
authority to appoint, employ, or deputize any person as a peace officer in time of disaster 49 
caused by flood, fire, pestilence or similar public calamity, or to exercise any power 50 
conferred by law to summon assistance in making arrests or preventing the commission of 51 
any criminal offense. 52 

(e) Nothing in this section shall be construed to prohibit any person from holding 53 
office or being employed as a superintendent, supervisor, or employee having custodial 54 
responsibilities in an institution operated by a probation department, if at the time of the 55 
person's hire a prior conviction of a felony was known to the person's employer, and the class 56 
of office for which the person was hired was not declared by law to be a class prohibited to 57 
persons convicted of a felony, but as a result of a change in classification, as provided by law, 58 
the new classification would prohibit employment of a person convicted of a felony. 59 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Mark Harvis, Robin Bernstein-Lev, Arwen Johnson, Michael Fern, Rourke 
Stacey, Dillon Ford, Albert Camacho, Nick Stewart-Oaten, Tom Moore, Casey Lilienfeld   
 
STATEMENT OF REASONS 
 
The Problem:   Under the existing government code, convictions for various criminal 
offenses prevent an individual from becoming (or remaining) a police officer.  However, not 
listed in these restrictions are criminal convictions for lying about the commission of a 
criminal offense or lying in a sworn document (ie a police report).  Consequently, under 
current California law, officers who are known by their employers to be dishonest AND have 
been convicted of criminal acts specifically relating to their employment (such as writing 
false police reports) are not banned from working as police officers.  As shown by the 
attached article, even when a police chief wants to remove such corrupt officers from the 
force, he is prevented from automatically doing so by the terms of current law and civil 
service protections.  As a result, current law does not sufficiently discourage police officers 
from lying in the course of their employment and does not give sufficient latitude to police 
supervisors to fire such corrupt officers once they have been duly convicted.  
http://www.latimes.com/local/california/la-me-deputies-false-statements-20160308-snap-
htmlstory.html 
  
The Solution:   The proposed resolution would add two penal code sections to the automatic 
disqualification list – PC § 118.1 (false report by officer) and PC § 148.5 (false report of a 
crime).  Such an addition would send a very strong message to would-be dishonest officers 



that lying about something as serious as a criminal case will not be tolerated and would 
permit police supervisors to fire such officers upon conviction. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
Not known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Nick Stewart-Oaten, Los Angeles Public 
Defender’s Office, Appellate Section, 590 Hall of Records, 320 West Temple Street, Los 
Angeles, CA  90012, 310-923-6968; email: nstewart-oaten@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Nick Stewart-Oaten 
  

mailto:nstewart-oaten@pubdef.lacounty.gov�
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