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RESOLUTION 01-01-2014 

  

WITHDRAWN BY PROPONENT 
  

DIGEST 
Family Law: Limits to Accessibility of Information and Records Regarding a Minor Child 

Adds Family Code section 3012 to limit accessibility to papers and records containing private 

information about a minor child and allows the court to hold hearings or trial in closed court. 

 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Family Code section 3012 to read as follows: 

 

§ 3012 

      (a) Except as provided in subdivision (b), all portions of papers and records, other than 1 

the final judgment, containing private information about a minor child, are subject to inspection 2 

and copying only upon an order of the court for good cause shown.  Notwithstanding any other 3 

law concerning public hearings and records, those portions of a hearing or trial held under this 4 

part that involve private information about a minor child may be held in closed court without 5 

admittance of any person other than those necessary to the action or proceeding except upon an 6 

order of the court for good cause shown. 7 

      (b) Those portions of papers and records containing private information about a minor 8 

child are subject to inspection and copying by the parties to the action, their attorneys, agents 9 

acting pursuant to written authorization from the parties to the action or their attorneys.  10 

      (c) Private information about a minor child shall include medical, psychological, and 11 

educational information and materials. 12 

      (d) The Judicial Council shall, by January 1, 2015, adopt a statewide rule of court 13 

regarding the factors a court shall consider in making a finding of good cause. 14 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Our State recognizes the privacy rights of minor children in most legal 

proceedings involving them, such as parentage cases, adoptions, dependency, and juvenile 

delinquency.  In all of these cases, access to court hearings and files is restricted, to protect 

minors, who most often have no control over the information about them that is used in the 

proceedings.  Children in dissolution cases (including dissolution of marriage, registered 

domestic partnership) have no such protection.  Parents routinely place volumes of extremely 

sensitive information about their children into the public record, where it is more and more easily 

accessed through on-line access.  This includes school report cards, medical records, details 

about a child’s behavioral issues, details about a child’s mental health issues and treatment, and 

information about abuse alleged to have been inflicted on children.  This material could haunt 

these children for their entire lives given that it is readily accessible to any third party. 

 

The Solution:   This Resolution provides that private information about children shall not be 

accessible except to certain people absent a showing of good cause.  To permit sufficient review 

of all needed factors to determine the parameters of such good cause, and to ensure that the 
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statute as applied balances the First Amendment right of access to documents used at trial or as a 

basis of adjudication with the right to privacy of children in California, the Resolution calls for 

the Judicial Council to adopt a statewide rule of court regarding the factors a court shall consider 

in making a finding of good cause. 

 

Family Code section 2024.6 required a court, upon the request of a party to a divorce proceeding, 

to seal any pleading that lists and provides the location or identifying information about the 

financial assets and liabilities of the parties.  This statute was found to be unconstitutional on its 

face by the appellate court in In re Marriage of Burkle (2006)135 Cal.App.4th 1045. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule. 

  

AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco 

LLP, 100 Spear StreetSuite 1640, San Francisco, CA 94105; (415) 357-5050; MI@Sucherman-

Insalaco.com 

 

RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 
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RESOLUTION 01-02-2014 
  

DIGEST 
Family Law: Discovery for Post-Judgment Family Law Motions 

Amends Family Code section 3662 to allow discovery relating to post-judgment family law 

motions. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

 

History: 

No similar resolutions found.  

 

Reasons: 

This resolution amends Family Code section 3662 to allow discovery relating to post-judgment 

family law motions. This resolution should be approved in principle because it clarifies a recent 

holding in In re Marriage of Bobbitt (2014) 223 Cal.App.4th 1004 which called into question a 

party’s right to discovery post-judgment.   

 

This resolution is necessary in light of the published Third District opinion, Bobbit, supra, which 

held that discovery is not automatically available with respect to family law post-judgment 

motions, and, instead, the parties are required to file a separate motion to seek a court order to 

permit discovery.   Because discovery into the financial condition of the parties, or other matters, 

is necessary in connection with these post-judgment motions, filing a separate motion to request 

discovery is a burden on the parties and on judicial resources.  This resolution clarifies that 

discovery is in fact re-opened in a family law case when a post-judgment motion has been filed.   

 

Bobbitt held, consistent with section 3662, that “if after judgment a party simply wants to 

explore the possibility of moving to modify support, the only discovery that is available is that 

provided for in Family Code section 3660 et seq.” (Bobbitt, supra, 223 Cal.App.4th at 1023.)  

Bobbitt then added the following, problematic reasoning: “We do not understand [section 3662] 

to imply that once a post-judgment motion for modification or termination of a support 

order is pending, discovery in the action automatically reopens and all of the other methods of 

discovery available under the Civil Discovery Act are available to the parties without agreement 

or court order.  Rather, we understand the provision to mean simply that when there is no motion 

pending, the only discovery that may be conducted is a [limited] request.” (Id. at p. 1024 

[emphasis in original].)  This language implies that discovery may not per se be re-opened by the 

filing of a motion.  For this reason, clarification of the code section to establish this right is 

necessary to preserve the rights of all parties.    

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Family Code section 3662 to read as follows: 

 

§ 3662 

Methods of discovery other than that described in this article may only be used if a 1 

motion for modification or termination of the support order or other post-judgment family law 2 

motion is pending. 3 

 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Family Law is unlike other civil proceedings because substantive orders about 

child custody, child support, spousal support, domestic violence, and other matters are not 

usually made and finalized after one trial.  Rather, important orders are made pre and post-

Judgment.  Family Code section 3662 already states that methods of discovery other than one 

specific method laid out in that section are “only” available if a motion for modification or 

termination of support is pending.  Most family law attorneys have relied on this language to 

routinely issue and respond to formal discovery during post-judgment support (and other) 

proceedings.  However, this year the Third Appellate District issued a published opinion in the 

case In re Marriage of Boblitt (C072685 2/7/14) holding that discovery is not  open during 

family law post-judgment motions, and rather the parties are required to file a separate motion to 

seek a court order to permit discovery.  Such a motion would likely cost more than  hearing on 

the substantive matter at issue (which would likely be a child custody or support review). 

 

The Solution:   This resolution clarifies that discovery is in fact re-opened in a family law case 

when a post-judgment motion has been filed. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco 

LLP, 100 Spear StreetSuite 1640, San Francisco, CA 94105; (415) 357-5050; MI@Sucherman-

Insalaco.com 

 

RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 

 

 

SECTION COMMENTS TO RESOLUTION 01-02-2014 

 

 

FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE IN PRINCIPLE: The Executive Committee of the Family Law Section of the State 

Bar of California (FLEXCOM) believes that the Family Code should be amended to clarify the 

post-judgment discovery issues created by the holding in Marriage of Boblitt (2014) 223 

Cal.App.4th 1004. To that end, FLEXCOM has previously taken a position in support of AB 

2586, (sponsored by the Association of Certified Family Law Specialists) which proposes the 

addition of Family Code section 218. Should AB 2586 become law, FLEXCOM suggests that 

Family Code section 3662 must be amended or repealed to avoid conflict in the statutory 

scheme. 
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Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California.  Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

sources. 
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RESOLUTION 01-03-2014 

  

DIGEST   

Family Law:  Consideration of Foreign Laws in Determining International Custody Disputes 

Amends Family Code section 3405 to allow court discretion to consider the laws and practices of 

a foreign country in determining international custody disputes. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to 07-07-2013, which was disapproved. 

 

Reasons: 

This resolution amends Family Code section 3405 to allow court discretion to consider the laws 

and practices of a foreign country in determining international custody disputes. This resolution 

should be approved in principle because it expands powers already inherent in the language of 

the existing code section.   

 

The proposed code section falls under the Uniform Child Custody Jurisdiction and Enforcement 

Act (UCCJEA), adopted by more than 26 states, which was established to promote the 

uniformity of child custody jurisdiction laws between states.  The language adopted by 

California is substantially similar to language adopted by other states, though some states have 

added language consistent with the proposed amendment.  

 

The proposed resolution allows a court discretion to refuse to recognize custody determinations 

made in a foreign country, the laws or practices of which violate human rights. This resolution 

expands this discretion to any laws, as written or applied, thereby broadening the court’s ability 

to consider the actual practices of a country rather than strictly the written law.  The section 

already allows a court to consider the child custody laws and human rights violations of a foreign 

country and the proposed resolution does not radically modify the existing code section in its 

proposed amendment so as not to promote forum shopping.   The resolution should clarify that 

there should be some nexus between the custody action and the laws to be considered, so that 

only laws directly relating to child custody, rather than all laws of a foreign country, are to be 

considered by the court.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Family Code section 3405 to read as follows: 

 

§ 3405 

      (a) A court of this State shall treat a foreign country as if it were a state of the United 1 

States for the purpose of applying this chapter and Chapter 2 (commencing with Section 3421). 2 

      (b) Except as otherwise provided in subdivision (c), a child custody determination made 3 

in a foreign country under factual circumstances in substantial conformity with the jurisdictional 4 

standards of this part must be recognized and enforced under Chapter 3 (commencing with 5 

Section 3441). 6 

      (c) A court of this state need not apply this part if the child custody laws of a foreign 7 

country as written or as applied violates fundamental principles of human rights. 8 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  The UCCJEA is a uniform act that has been adopted by most states in the U.S., 

with the goal of clarifying which state can act with respect to custody of a child when, after 

separation, parents live in different states.  The uniform act creates a bright-line rule as to which 

state has sole and exclusive custody jurisdiction.  This deters parental kidnapping, avoids forum 

shopping, and avoids the issuance of conflicting orders.  While the Act works well as applied 

between states, it goes a step further, to provide that foreign counties must be treated as sister 

states in most cases, even when the parties and the children involved are American citizens who 

have lived overseas for just six months.  This application frequently creates severe hardship, 

because courts abroad often do not ensure due process rights, make custody decisions that are 

not based on the child’s best interest, and discriminate based on sex or sexual orientation.  Many 

foreign judicial systems are also not independent but rather controlled by a church or political 

party.  Corruption frequently exists.  And in some countries a parent seeking custody of a child 

could face detention or other risks.  

 

The Solution:  This resolution seeks to amend California’s version of the UCCJEA by slightly 

limiting its application in cases involving foreign countries.  It expands an existing “escape 

clause” by permitting consideration of violations of basic human rights whether or not they relate 

specifically to custody law, and as the country’s law is applied rather than only as the law is 

written.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco 

LLP, 100 Spear StreetSuite 1640, San Francisco, CA 94105; (415) 357-5050; MI@Sucherman-

Insalaco.com 

 

RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 

 

 

SECTION COMMENTS TO RESOLUTION 01-03-2014 

 

 

FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA 

 

DISAPPOVE: In a similar manner to a resolution offered in 2013 (Resolution 07-07-13), this 

Resolution seeks to amend California’s version of the Uniform Child Custody Jurisdiction and 

Enforcement Act (UCCJEA), by changing the way it would apply to foreign countries.  The 

Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
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opposes the proposed amendment to the UCCJEA. 

 

For the same reasons that FLEXCOM disapproved Resolution 07-07-13, FLEXCOM 

disapproves the current Resolution. The UCCJEA was designed to serve several purposes, 

including 1) avoiding interstate jurisdictional competition and conflict in child custody matters, 

2) preventing forum shopping, 3) discouraging the use of the interstate system for continuing 

custody controversies, 4) deterring child abductions, 5) avoiding re-litigation of custody issues, 

and 6) facilitating enforcement of custody orders. As adopted, there is an “escape clause” to 

permit Courts the discretion, under certain conditions, to refuse to recognize foreign decrees 

regarding child custody. 

 

FLEXCOM believes that Section 340 of the Family Code currently provides a workable and 

equitable “escape clause” that provides California courts with the necessary discretion and 

flexibility to protect children where compelling circumstances justify exceptions to recognition 

and enforcement of judgments entered in international child custody disputes. This resolution 

would significantly expand the “escape clause.” FLEXCOM believes the proposed amendment 

would undermine the goal of the UCCJEA by, among other things, encouraging “forum 

shopping” and the re-litigation of international child custody disputes. 

 

Disclaimer: 

 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California.  Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

sources. 
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RESOLUTION 01-04-2014  

 

DIGEST  

Family Law: Automatic Restraining Order on Assets Held by Employee Benefit Plan 

Amends Family Code section 2060 to include in the Summons (Joinder) an automatic restraining 

order to protect community assets held by an employee benefit plan. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Family Code section 2060 to include in the Summons (Joinder) an 

automatic restraining order to protect community assets held by an employee benefit plan. This 

resolution should be approved in principle because it places an automatic restriction on a pension 

plan so that it cannot be “emptied out” by a spouse acting in bad faith.  

 

Currently, both parties are enjoined from disposing of the community property assets, such as 

pension plan funds, but these restrictions apply only to the parties. A pension plan is not enjoined 

from, nor held accountable in any way for allowing one party to withdraw all funds on account 

with that pension plan since the restrictions on the parties does not extend to any other party or 

entity. This proposal would not only put the pension plan on notice that a dissolution has 

commenced, but also require that the pension plan not allow one party to withdraw all funds on 

account. 

 

The proposed resolution also limits a plan from commencing and possibly continuing payments 

that have commenced, or are scheduled to commence.  However, the proposed language also 

allows an exception for activities taken in “the usual course of business.”  While the five (5) 

business day notice period may be short, the overall goal of the resolution is laudable, and the 

proposed language accomplishes the purpose of the resolution by effectively precluding the 

parties from taking action prior to the commencement of the distribution.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Family Code section 2060 to read as follows: 

 

§ 2060 

            (a) Upon written application by a party, the clerk shall enter an order joining as a party to 1 

the proceeding any employee benefit plan in which either party to the proceeding claims an 2 

interest that is or may be subject to disposition by the court. 3 

            (b) An order or judgment in the proceeding is not enforceable against an employee 4 

benefit plan unless the plan has been joined as a party to the proceeding. 5 

            (c) The summons (joinder) shall contain a temporary restraining order restraining the 6 

employee benefit plan from  transferring, encumbering, hypothecating, concealing, or in any way 7 

disposing of any property held in the plan by either party to the action, except in the usual course 8 

of business, and requiring the plan to notify the other party of any such distributions at least five 9 

business days before making any such distributions. 10 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Section 2040 of the Family Code provides for automatic, temporary restraining 

orders (“ATROs”) to be issued with every summons, to restrain the parties to the action and 

protect community assets.  Section 2060 et seq. provides for joinder of employee benefit plans to 

permit division of community property retirement assets.  The summons that issues with joinder 

does not include any ATROs.  Employee benefit plans may thus distribute funds out to a party, 

even when they have been joined, thus defeating the goal of marshalling and preserving 

community assets while a case is pending, to ensure an equal division of community property.   

 

The Solution:  This resolution seeks to close this loophole by adding ATROs to the summons 

issued on joinder of employee benefit plans.  Routine plan payments that are in the ordinary 

course of business are permitted, with notice to the other party.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco 

LLP, 100 Spear StreetSuite 1640, San Francisco, CA 94105; (415) 357-5050; MI@Sucherman-

Insalaco.com 

 

RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 

 

 

SECTION COMMENTS TO RESOLUTION 01-04-2014 

 

 

FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE IN PRINCIPLE:  The Executive Committee of the Family Law Section of the State 

Bar of California (FLEXCOM) agrees that marshaling and preserving the community estate 

pending final distribution may include limitations or restrictions on the distribution of employee 

benefit plans. However, FLEXCOM believes that the joinder of a plan to a marital dissolution 

action may not provide the Court the jurisdiction to “automatically” limit the Plan 

administrator’s obligations when the Plan is already in pay status when joined. FLEXCOM 

recognizes that the “the usual course of business” exception may resolve the confusion, but 

recommends clarification of that issue going forward. 

 

Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 
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or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

sources. 
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RESOLUTION 01-05-2014 

 

DIGEST  
Education:  Medical Consent Forms and Privacy 

Adds Education Code section 49073 to prohibit school consent forms from combining 

discretionary medical consents with other and avoid inadvertent privacy waivers. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution adds Education Code section 49073 to prohibit school consent forms from 

combining discretionary medical consents with other issues and avoid inadvertent privacy 

waivers.  This resolution should be disapproved because the forms as they presently exist are 

samples and not mandatory, and they comply with California law. 

 

Education Code section 46011 provides: “Absences due to illness or quarantine shall be verified 

by the district or the county superintendent of schools in such manner as the Superintendent of 

Public Instruction may provide.”  This broad language clearly permits superintendents to request 

parents to sign consent forms to permit the schools to be in communication with treating 

physicians and to obtain such information. 

 

To the extent section 46011 violates children’s privacy as protected by the federal Health 

Insurance Portability and Accountability Act of 1996 (HIPAA), then the remedy is to amend 

section 46011, not add Education Code section 49073. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Education Code section 49073 to read as follows: 

 

§ 49073 

When a parent / guardian provides consent for an exchange of information between a 1 

medical provider and school personnel, the consent issue shall not be combined with other 2 

issues. 3 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   For K-12 education, federal regulations require that when a parent / guardian 

provides “consent,” then the parent / guardian must understand that the granting of consent is 

voluntary, and that the consent may be revoked at any time.   (34 C.F.R. 300.9 (c)(1).)  The 

California Education Code requires that each school district make its own rules for medical 
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examination of the pupils, and that the schools ensure “proper secrecy” in connection with any 

physical defect that is detected.  (Educ. Code § 49450.) 

 

The problem is that some schools believe that they can combine consent for an exchange of 

medical information with other issues – to be authorized by a single parent / guardian 

signature.  For example, the California Department of Education’s “Chronic Illness Verification 

Form (CIVF)” is for the parent to notify the school about the pupil’s medical condition and the 

identity of the doctor.  (Form available at http://www.cde.ca.gov/ls/ai/cw/.)  But then the form 

includes a parent / guardian consent for an exchange of information.  The parent is compelled to 

report the medical condition and the identity of the doctor so that the pupil will not be 

truant.  (Educ. Code § 48260.5.)  The form prompts the parent / guardian to authorize two 

separate issues: the notice and provide the consent – with a single signature.  From above, this 

CDE form is faulty since federal regulations have established that parent / guardian consent must 

always be voluntary.  Therefore, a parent / guardian can never be compelled to provide consent. 

 

The California Department of Education (CDE) asserts that each school is “free to make its own 

form.”  (See Educ. Code § 49450.)  However, California schools rely on the CDE’s template 

because the CDE is the lead agency and also because the CDE has translated the form into 

fourteen different languages.  (See http://www.cde.ca.gov/ls/ai/cw/.)  As a result, it is much 

easier for the schools to follow the CDE’s form – that blatantly demands access to the pupil’s 

private medical information. 

 

The Solution:   This resolution will ensure that when a parent / guardian provides consent for a 

“request for exchange of information” between a medical provider and school personnel, the 

consent shall remain voluntary by preventing the consent issue from being combined with other 

issues. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place , Novato, 

CA 94949; (415) 246-6647; catherinerucker@me.com 

 

RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 

 

SECTION COMMENTS TO RESOLUTION 01-05-2014 

 

 

FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE IN PRINCIPLE: The Executive Committee of the Family Law Section of the State 

Bar of California (FLEXCOM) agrees that non-economic damages should be defined as the 

separate property of the spouse to whom they are awarded. However, FLEXCOM believes that 

most cases where the characterization of non-economic damages is put at issue were the result of 



 

 

 

01-14 

 

 

 

a personal injury claim that was settled outside of litigation.  FLEXCOM observes that “settled” 

cases are often unallocated between economic and non-economic damages, or the recovery is 

allocated for income tax reasons rather than as a tool to characterize the recovery in 

contemplation of a divorce. Nonetheless, FLEXCOM approves in principle the continued 

clarification of the rules of characterization. 

 

Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

source. 
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RESOLUTION 01-06-2014 
 

DIGEST 
Education: Medical Consent Forms and Privacy – Students’ Dental Information 

Amends Education Code section 49452.8 to limit reporting of students’ dental information to 

protect privacy. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Education Code section 49452.8 to limit reporting of students’ dental 

information to protect privacy.  This resolution should be approved in principle because the 

current practice violates medical privacy laws.   

 

Presently, California law requires kindergarten students to present proof receiving an oral health 

assessment within 12 months of school enrollment. (Ed. Code, § 49452.8, subd. (a).)  However, 

the law does not require the student to report details of treatment including whether the child has 

cavities.  This information is protected by the federal Health Insurance Portability and 

Accountability Act of 1996 (HIPAA). (See 45 C.F.R. § 164.502(a)(1).)   

 

Subdivision (d)(1) of section 49452.8 provides that a standardized form be used to “ensure 

uniform data collection” and this form calls for details of the oral health assessment.  However, 

the only information to which the school is entitled is the date of the assessment, not the 

diagnosis or other specifics.  This resolution would amend the Education Code to comply with 

privacy laws. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Education Code section 49452.8  to read as follows: 

 

§ 49452.8  

      (a) A pupil, while enrolled in kindergarten in a public school, or while enrolled in first 1 

grade in a public school if the pupil was not previously enrolled in kindergarten in a public 2 

school, no later than May 31 of the school year, shall present proof of having received an oral 3 

health assessment by a licensed dentist, or other licensed or registered dental health professional 4 

operating within his or her scope of practice, that was performed no earlier than 12 months prior 5 

to the date of the initial enrollment of the pupil. 6 

       (b) The parent or legal guardian of a pupil may be excused from complying with 7 

subdivision (a) by indicating on the form described in subdivision (d) that the oral health 8 

assessment could not be completed because of one or more of the reasons provided in 9 

subparagraphs (A) to (C), inclusive, of paragraph (2) of subdivision (d). 10 

       (c) A public school shall notify the parent or legal guardian of a pupil described in 11 

subdivision (a) concerning the assessment requirement. The notification, at a minimum, shall 12 

consist of a letter that includes all of the following: 13 
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            (1) An explanation of the administrative requirements of this section. 14 

           (2) Information on the importance of primary teeth. 15 

         (3) Information on the importance of oral health to overall health and to learning. 16 

           (4) A toll-free telephone number to request an application for Healthy Families, Medi-17 

Cal, or other government-subsidized health insurance programs. 18 

         (5) Contact information for county public health departments. 19 

           (6) A statement of privacy applicable under state and federal laws and regulations. 20 

       (d) In order to ensure uniform data collection, the department, in consultation with 21 

interested persons, shall develop and make available on the Internet Web site of the department, 22 

a standardized notification form as specified in subdivision (c) that shall be used by each school 23 

district. The standardized form shall include all of the following: 24 

            (1) A section that can be used by the licensed dentist or other licensed or registered dental 25 

health professional performing the assessment to record information that is consistent with the 26 

information collected on the oral health assessment form developed by the Association of State 27 

and Territorial Dental Directorsthe date when the pupil’s oral health was assessed. 28 

            (2) A section in which the parent or legal guardian of a pupil can indicate the reason why 29 

an assessment could not be completed by marking the box next to the appropriate reason. The 30 

reasons for not completing an assessment shall include all of the following: 31 

        (A) Completion of an assessment poses an undue financial burden on the parent or legal 32 

guardian. 33 

           (B) Lack of access by the parent or legal guardian to a licensed dentist or other licensed 34 

or registered dental health professional. 35 

          (C) The parent or legal guardian does not consent to an assessment. 36 

       (e) Upon receiving completed assessments, all school districts, by December 31 of each 37 

year, shall submit a report to the county office of education of the county in which the school 38 

district is located. The report shall include all of the following: 39 

         (1) The total number of pupils in the district, by school, who are subject to the 40 

requirement to present proof of having received an oral health assessment pursuant to 41 

subdivision (a). 42 

        (2) The total number of pupils described in paragraph (1) who present proof of an 43 

assessment. 44 

           (3) The total number of pupils described in paragraph (1) who could not complete an 45 

assessment due to financial burden. 46 

            (4) The total number of pupils described in paragraph (1) who could not complete an 47 

assessment due to lack of access to a licensed dentist or other licensed or registered dental health 48 

professional. 49 

            (5) The total number of pupils described in paragraph (1) who could not complete an 50 

assessment because their parents or legal guardians did not consent to their child receiving the 51 

assessment. 52 

            (6) The total number of pupils described in paragraph (1) who are assessed and found to 53 

have untreated decay. 54 

            (7) The total number of pupils described in paragraph (1) who did not return either the 55 

assessment form or the waiver request to the school. 56 

      (f) Each county office of education shall maintain the data described in subdivision (e) in 57 

a manner that allows the county office to release it upon request. 58 

       (g) This section does not prohibit any of the following: 59 

            (1) County offices of education from sharing aggregate data collected pursuant to this 60 

section with other governmental agencies, philanthropic organizations, or other nonprofit 61 

organizations for the purpose of data analysis. 62 

            (2) Use of assessment data that is compliant with the federal Health Insurance Portability 63 



 

 

 

01-17 

 

 

 

and Accountability Act of 1996 (P.L. 104-191) for purposes of conducting research and analysis 64 

on the oral health status of public school pupils in California. 65 

       (h) This section does not preclude a school district or county office of education from 66 

developing a schoolsite-based oral health assessment program to meet the requirements of this 67 

section. 68 

       (i) The Office of Oral Health of the Chronic Disease Control Branch of the State 69 

Department of Public Health shall conduct an evaluation of the requirements imposed by this 70 

section and prepare and submit a report to the Legislature by January 1, 2010, that discusses 71 

improvements in the oral health of children resulting from the imposition of those requirements. 72 

The Office of Oral Health may receive private funds and contract with the University of 73 

California to fulfill the duties described in this subdivision. 74 

       (j) Funds appropriated in the annual Budget Act for the activities required by this section 75 

shall first be used to offset reimbursement provided to local educational agencies pursuant to 76 

Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code for 77 

state-mandated costs imposed by this section. 78 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Federal Regulations 

 

Federal regulations require dentists to protect the medical privacy of patients, with limited 

exceptions.  (See 45 C.F.R. §§ 164, et seq. (HIPAA Security and Privacy). For example, federal 

regulations allow a dentist to disclose medical information to a school, but only if the record is 

transferred in a form that does not identify the subject individual.  (See 34 C.F.R. § 5b.9.)  Two 

additional federal regulations and findings are that HIPAA allows dentists to share protected 

information directly with a public health department (but not with a school), and that schools are 

exempt from HIPAA privacy requirements.  (45 C.F.R. § 164.512 (b)(1)(i); Joint Guidance on 

the Application of FERPA and HIPAA to Student Health Records, U.S. Dept. of Health & 

Human Services and the U.S. Dept. of Education (Nov. 2008) at p. 3 .) 

 

The California Statute and the Department of Education’s Reporting Form 

 

The problem arises because California Education Code Section 49452.8 and the resulting “Oral 

Health Assessment Form” preempt the federal medical privacy regulations by requiring a dentist 

to share information with a school that an identified pupil has tooth decay.  (Educ. Code § 

49452.8, subd. (d); Form available at: http://www.cde.ca.gov/Ls/he/hn/oralhealth.asp.)  The form 

requires the parent/guardian to report the pupil’s name.  Then the form, as authorized by the 

statute, prompts the dentist to report whether there is “visible decay,” and what the “treatment 

urgency” is.  (Educ. Code § 49452.8, subd. (d)(1) [a section to allow the dentist to record 

information about the examination].)  Then the parent provides the completed form to the school. 

 

Once the school has the form, the statute allows the school to gather the information about the 

total number of pupils found to have “untreated tooth decay.”  (Educ. Code § 49452.8, subd. 

(e)(6).)  But to get to this result, the schools have received information about the oral health 

examination results that identified the pupils on the forms.  Thus, the current statute and its 
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reporting system allow the state and the schools to overreach their authority by preempting 

federal laws to protect a student's medical privacy. 

 

The Solution:   The state and the schools only have the need to know whether a dentist examined 

each pupil’s oral health or not.  If the state wants detailed information about the instances of 

tooth decay, then it should create a system where the dentists report those results directly to the 

public health departments, as HIPAA allows.  (45 C.F.R. § 164.512 (b)(1)(i).) The statute should 

be amended to restrict the schools to only know whether the pupil’s teeth were examined or not 

in order to protect the privacy of student medical information. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This resolution would impact Stats. 2007, Ch. 730, Sec. 27.  Effective Jan. 1, 2008; S.B. 132. 

 

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 407 San Anselmo 

Avenue, Novato, CA 94949; (415) 246-6647; catherinerucker@me.com 

 

RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 

 

 

SECTION COMMENTS TO RESOLUTION 01-06-2014 

 

 

FAMILY LAW SECTION TO THE STATE BAR OF CALIFORNIA 

 

APPROVE:  The Executive Committee of the Family Law Section of the State Bar of California 

(FLEXCOM) believes that the Family Code should be amended to render Family Code section 

4323 gender neutral. To that end, FLEXCOM has previously taken a position in support of SB 

1306 as amended, which proposes similar language to that proposed in this Resolution. In 

addition the summary of that bill clarifies that rendering the language gender neutral is not 

intended to change or alter the holdings of any cases addressing or defining co-habitation. 

 

Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California.Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

sources. 
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RESOLUTION 01-07-2014 
 

DIGEST 
Family Law:  Community Property and Damages from Personal Injuries 

Amends Family Code section 781 to characterize non-economic damages from personal injury 

claims as separate property. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Family Code section 781 to characterize non-economic damages from 

personal injury claims as separate property.  This resolution should be disapproved because it is 

often not possible to differentiate between economic and non-economic damages, and in most 

cases in the event of dissolution of marriage, the injured spouse would receive all personal injury 

damages in any event. 

 

Before 1957, personal injury awards acquired during marriage were deemed to be community 

property, because they did not fit into any classifications of separate property.  This led to the 

harsh result where wives were denied damages from accidents caused by their husbands, to 

prevent husbands from profiting from their own contributory negligence.  To remedy this, in 

1957 the Legislature amended the law to provide that all personal injury damages were the 

injured spouse’s separate property.  This raised more problems because the community was 

liable for medical bills and lost wages were lost community income, but received none of the 

related damages.  Thus the separate property statute was repealed in 1968.  (See 11 Witkin, 

Summary of Cal. Law (10th ed. 2005) Community Property, § 38 et seq.) 

 

The current law, Family Code section 780, provides that marital personal injury damages are 

community property, except in cases where the cause of action is against the other spouse.  

However, the law also provides, in Family Code section 2603, that in the event of divorce, all 

personal injury damages are assigned to the injured spouse, unless the interests of justice 

mandate a different disposition.  This ensures that a spouse in need of the damages or items 

bought with them will receive them in a divorce, rather than an able-bodied spouse who can 

support him or herself without these funds or assets.  (See, e.g., In re Marriage of Devlin (1982) 

138 Cal.App.3d 804, 807.) 

 

This resolution would change the law to treat non-economic damages as separate property, while 

economic damages would continue to be community property.  The problem is that nearly all 

personal injury settlements are for a lump sum and do not differentiate between economic and 

non-economic damages.  Thus, this resolution could complicate settlement efforts in personal 

injury cases.  It would likewise complicate a later divorce where the damages had not been 

apportioned. Yet, in most cases none of this would ultimately matter because in the event of 

divorce cases the damages would be awarded in their entirety to the injured spouse under section 

2603. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Family Code section 781 to read as follows: 
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§ 781 

     (a) Money or other property received or to be received by a married person in satisfaction of 1 

a judgment for damages for personal injuries, or pursuant to an agreement for the settlement or 2 

compromise of a claim for those damages, is the separate property of the injured person if the 3 

cause of action for the damages arose as follows: 4 

    (1) After the entry of a judgment of dissolution of a marriage or legal separation of the 5 

parties. 6 

      (2) While either spouse, if he or she is the injured person, is living separate from the other 7 

spouse. 8 

    (b) Notwithstanding subdivision (a), if the spouse of the injured person has paid expenses by 9 

reason of the personal injuries from separate property or from the community property, the 10 

spouse is entitled to reimbursement of the separate property or the community property for those 11 

expenses from the separate property received by the injured person under subdivision (a). 12 

     (c) Notwithstanding subdivision (a), if one spouse has a cause of action against the other 13 

spouse which arose during the marriage of the parties, money or property paid or to be paid by or 14 

on behalf of a party to the party's spouse of that marriage in satisfaction of a judgment for 15 

damages for personal injuries to that spouse, or pursuant to an agreement for the settlement or 16 

compromise of a claim for the damages, is the separate property of the injured spouse. 17 

      (d) Compensation for non-economic damages received by a person by way of settlement or 18 

judgment arising from a claim for personal injuries to either married person that occurred during 19 

the marriage is the separate property of the person making the claim. 20 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Currently personal injury recoveries for injuries arising during marriage, 

including non-economic damages for pain and suffering, are community property according to 

Family Code section 780 which provides as follows: 

 

“Except as provided in Section 781 and subject to the rules of allocation set forth in Section 

2603, money and other property received or to be received by a married person in satisfaction of 

a judgment for damages for personal injuries, or pursuant to an agreement for the settlement or 

compromise of a claim for such damages, is community property if the cause of action for the 

damages arose during the marriage.” 

 

Non-economic damages of an injured person are to compensate for individual damage such as 

pain, suffering, disfigurement, anxiety, and mental anguish.  This should not be considered 

community property to which the non-injured spouse is entitled to half of the recovery.  The non-

injured spouse may also assert a claim for non-economic damages for loss of consortium, or for 

emotional distress from witnessing injury to the other spouse, which ought to also be the separate 

property of the spouse claiming such damages.  Non-economic damages should always be the 

separate property of the spouse asserting the claim.  

 

The Solution:  This Resolution makes an addition to Family Code section 781 that  non-

economic damages for the personal injury claims of either spouse arising during marriage the 

separate property of the spouse making the claim.  
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LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Russell Kohn, Kohn Law Office, 2170 El 

Camino Real, Suite 201, Oceanside, CA 92054; (760) 721-8182; rkohnlawoffice.com 

 

RESPONSIBLE FLOOR DELEGATE:  Russell Kohn 

 

 

SECTION COMMENTS TO RESOLUTION 01-07-2014 

 

 

FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE IN PRINCIPLE: The Executive Committee of the Family Law Section of the 

State Bar of California (FLEXCOM) agrees that non-economic damages should be defined as the 

separate property of the spouse to whom they are awarded. However, FLEXCOM believes that 

most cases where the characterization of non-economic damages is put at issue were the result of 

a personal injury claim that was settled outside of litigation.  FLEXCOM observes that “settled” 

cases are often unallocated between economic and non-economic damages, or the recovery is 

allocated for income tax reasons rather than as a tool to characterize the recovery in 

contemplation of a divorce. Nonetheless, FLEXCOM approves in principle the continued 

clarification of the rules of characterization. 

 

Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

source. 
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RESOLUTION 01-08-2014 
 

DIGEST  
Family Law: Effect of Spousal Support on Cohabitation 

Amends Family Code section 4323 to use gender-neutral language in relation to the presumption 

for a reduced need for spousal support when a former spouse is cohabitating. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History:   

No similar resolutions found. 

 

Reasons: 

This resolution amends Family Code section 4323 to use gender-neutral language in relation to 

the presumption for a reduced need for spousal support when a former spouse is cohabitating.  

This resolution should be approved in principle because the Family Code should apply neutrally 

to all spouses. 

 

This resolution is similar in purpose to Resolutions 10-07-2008, 05-04-2007, 01-07-2005, and 

06-07-2004, were approved in principle.  Each of these prior resolutions sought to remove 

gender specific terms from the Family Code and the present resolution is consistent with that 

goal. 

 

Section 4323 provides for a rebuttable presumption of decreased need for spousal support if the 

supported party “is cohabiting with a person of the opposite sex.”  Clearly, the Legislature 

should update this provision to reflect that cohabitation occurs between parties of the same sex.  

Otherwise, former-spouses of a gay or lesbian relationship paying alimony may not receive the 

same protection as other former spouses.  The wording suggested by the proponent is appropriate 

to distinguish between “roommate” situations, by referring to the cohabitant as a “nonmarital 

partner.”  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Family Code section 4323 to read as follows: 

 

§ 4323 

(a) (1) Except as otherwise agreed to by the parties in writing, there is a rebuttable 1 

presumption, affecting the burden of proof, of decreased need for spousal support if the 2 

supported party is cohabiting with aanother person of the opposite sex as a nonmarital partner. 3 

Upon a determination that circumstances have changed, the court may modify or terminate the 4 

spousal support as provided for in Chapter 6 (commencing with Section 3650) of Part 1. 5 

          (2) Holding oneself out to be the husband or wifespouse of the person with whom one is 6 

cohabiting is not necessary to constitute cohabitation as the term is used in this subdivision. 7 

       (b) The income of a supporting spouse's subsequent spouse or nonmarital partner shall 8 

not be considered when determining or modifying spousal support. 9 

       (c) Nothing in this section precludes later modification or termination of spousal support 10 

on proof of change of circumstances. 11 

 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Sacramento County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Currently there is a rebuttable presumption of decreased need for spousal support 

if the supported party is cohabiting with a person of the opposite sex. However, if a supported 

party were to cohabitate with a nonmarital partner of the same sex, there is no presumption of 

decreased need.   

 

The Solution:   A gender neutral standard would prevent same-sex partners from subverting the 

public policy promoted by this statute that cohabitation may have consequences. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Diane Wasznicky, Bartholomew & 

Wasznicky LLP, 4740 Folsom Boulevard, Sacramento, CA 95819; (916) 455-5200; 

Diane@DivorceWithRespect.com 

 

RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 

 

 

SECTION COMMENTS TO RESOLUTION 01-08-2014 

 

 

FAMILY LAW SECTION TO THE STATE BAR OF CALIFORNIA 

 

APPROVE:  The Executive Committee of the Family Law Section of the State Bar of California 

(FLEXCOM) believes that the Family Code should be amended to render Family Code section 

4323 gender neutral. To that end, FLEXCOM has previously taken a position in support of SB 

1306 as amended, which proposes similar language to that proposed in this Resolution. In 

addition the summary of that bill clarifies that rendering the language gender neutral is not 

intended to change or alter the holdings of any cases addressing or defining co-habitation. 

 

Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California.Membership in the FAMILY LAW SECTION is voluntary and funding 

for section activities, including all legislative activities, is obtained entirely from voluntary 

sources. 
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RESOLUTION 01-09-2014 
 

DIGEST  
Guardianship: Appointment of Minor’s Counsel in Guardianship Proceedings  

Amends Probate Code sections 1471 and 1472 to provide for the appointment of counsel for 

minors in all probate guardianship proceedings. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History:   

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code sections 1471 and 1472 to provide for the appointment of 

counsel for minors in all probate guardianship proceedings.  This resolution should be 

disapproved because in many probate guardianships there is no need for minor’s counsel and 

such appointments should be left to the trial court’s discretion. 

 

Probate guardianship cases are significantly different than dependency proceedings, in that they 

are not initiated by the state, are not regularly supervised by the court or a social service agency, 

and often are established with parental consent.  (In re Guardianship of Ann S. (2009) 45 Cal.4th 

1110, 1122.)  These differences are due to the historical context of probate guardianships, which 

typically involved orphans rather than abused or neglected children.  (In re Guardianship of 

Christian G. (2011) 195 Cal.App.4th 581, 599-600.) 

 

Further, Probate Code section 1513, subdivision (c), requires the probate court to refer a 

guardianship case to Child Protective Services (CPS) - the agency that investigates child abuse 

and neglect - whenever it is alleged that a parent is unfit.  If CPS concludes the child is at risk it 

can initiate a dependency proceeding, in which case the court will appoint counsel for the child. 

The proponent cites In re Richard E. (1978) 21 Cal.3d 249, as holding that it is generally error 

for a trial court to fail to appoint counsel for a minor in guardianship cases.  However, that case 

involved a non-probate guardianship, and there the California Supreme Court held that such 

appointments are discretionary (although Welf. & Inst. Code, § 317 now requires the 

appointment of counsel for all children in dependency cases). 

 

In addition, requiring the appointment of minor's counsel in all probate guardianship proceedings 

would create a burden for children and families with the means to pay for such counsel, and 

create a burden for the State in having to pay for counsel in cases where the families were not 

able to do so. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Section 1471 and add 1472 of Chapter 4 of Division 4 of the Probate Code 

to read as follows: 

 

§ 1471 

(a) If a ward, proposed ward, conservatee, proposed conservatee, or person alleged to  1 

lack legal capacity is unable to retain legal counsel and requests the appointment of counsel to 2 

assist in the particular matter, whether or not such person lacks or appears to lack legal capacity, 3 
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the court shall, at or before the time of the hearing, appoint the public defender or private counsel 4 

to represent the interest of such person in the following proceedings under this division: 5 

           (1) A proceeding to establish a guardianship or conservatorship or to appoint a proposed 6 

guardian or conservator. 7 

            (2) A proceeding to terminate the guardianship or conservatorship. 8 

            (3) A proceeding to remove the guardian or conservator. 9 

            (4) A proceeding for a court order affecting the legal capacity of 10 

the conservatee. 11 

            (5) A proceeding to obtain an order authorizing removal of a temporary conservatee or 12 

ward in a temporary guardianship from the temporary conservatee's or ward’s place of residence. 13 

       (b) If a conservatee or proposed conservatee does not plan to retain legal counsel and has 14 

not requested the court to appoint legal counsel, whether or not such person lacks or appears to 15 

lack legal capacity, the court shall, at or before the time of the hearing, appoint the public 16 

defender or private counsel to represent the interests of such person in any proceeding listed in 17 

subdivision (a) if, based on information contained in the court investigator's report or obtained 18 

from any other source, the court determines that the appointment would be helpful to the 19 

resolution of the matter or is necessary to protect the interests of the conservatee or proposed 20 

conservatee. 21 

       (c) In any proceeding to establish a limited conservatorship, if the proposed limited 22 

conservatee has not retained legal counsel and does not plan to retain legal counsel, the court 23 

shall immediately appoint the public defender or private counsel to represent  the proposed 24 

limited conservatee. The proposed limited conservatee shall pay the cost for such legal service if 25 

he or she is able. This subdivision applies irrespective of any medical or psychological inability 26 

to attend the hearing on the part of the proposed limited conservatee as allowed in Section 1825. 27 

       (d) In a proceeding involving a ward or a proposed ward the court shall, at or before the 28 

time of the hearing, appoint the public defender or private counsel to represent the interests of a 29 

ward or proposed ward in any proceeding listed in subdivision (a) if, based on information 30 

contained in the court investigator's report or obtained from any other source, the court 31 

determines that the appointment would be helpful to the resolution of the matter or is necessary 32 

to protect the interests of the ward or proposed ward. 33 

 34 

§ 1472 35 

(a) If a person is furnished legal counsel under Section 1471:  36 

         (1) The court shall, upon conclusion of the matter, fix a reasonable sum for compensation 37 

and expenses of counsel and shall make a determination of the person's ability to pay all or a 38 

portion of that sum. The sum may, in the discretion of the court, include compensation for 39 

services rendered, and expenses incurred, before the date of the order appointing counsel.    40 

            (2) If the court determines that the person has the ability to pay all or a portion of the 41 

sum, the court shall order the conservator of the estate or, if none, the person, to pay in any 42 

installments and in any manner the court determines to be reasonable and compatible with the 43 

person's financial ability.    44 

            (3) In a proceeding under Chapter 3 (commencing with Section 3100) of Part 6 for court 45 

authorization of a proposed transaction involving community property, the court may order 46 

payment out of the  proceeds of the transaction.   47 

            (4) If a conservator is not appointed for the person furnished legal counsel, the order for 48 

payment may be enforced in the same manner as a money judgment.  49 

       (b) If the court determines that a person furnished private counsel under Section 1471 50 

lacks the ability to pay all or a portion of the sum determined under paragraph (1) of subdivision 51 

(a), the county shall pay the sum to the private counsel to the extent the  court determines the 52 

person is unable to pay.  53 

       (c) The payment ordered by the court under subdivision (a) shall be made to the county if 54 

the public defender has been appointed or if private counsel has been appointed to perform the 55 
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duties of the public defender and the county has compensated that counsel. In the case of other 56 

court-appointed counsel, the payment shall be made to that counsel. 57 

       (d) If a ward or proposed ward is furnished legal counsel sources of payment for legal 58 

counsel shall be subject to Section 1470 subdivisions (c) and (d). 59 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under existing law, in a probate guardianship proceeding, there is no equivalent 

to Probate Code Section 1471 (applicable to conservatorships) mandating the appointment of 

counsel for the minor in guardianship proceedings.  Probate Code 1470(a) simply permits the 

court to appoint counsel for the minor if appointment would be “helpful to the resolution of the 

matter” or “is necessary to protect the person’s interests.”  Notwithstanding  the California 

Supreme Court’s decision in In re Richard E, (1978) 21 Cal.3d 249, 354, whereby the court 

concluded that it was generally error for a trial court to fail to appoint counsel for a minor, only a 

few jurisdictions require the appointment of counsel for minors in probate guardianship 

proceedings.  As a result, important decisions that affect a minor’s life including the 

determination of the home where the minor will be raised are made without the benefit of 

counsel specifically representing the minor’s wishes and interests.  

 

The Solution:   The proposed resolution will require the court to appoint counsel for a minor in 

any guardianship proceeding that substantially affects the life of the minor.  Under the proposed 

amendment, Probate Code Section 1471 would expand the requirement of court appointed 

counsel to not only include conservatees or proposed conservatees, but also wards or proposed 

wards.  The resolution also amends Probate Code Section 1472 to provide for the payment of 

mandatory counsel based on a hearing determining the parent or parent’s ability to pay all or a 

portion of the cost of appointed counsel which is already required during discretionary 

appointments of counsel by the Court.  The result of the resolution is that there will be 

uniformity throughout California regarding the requirement of appointed counsel in guardianship 

proceedings.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Jack Osborn, Brown White & Newhouse, 

LLP, 300 E. State Street, Suite 300, Redlands, CA 91784; (909) 798-6179; 

josborn@brownwhitelaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Jack Osborn 
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SECTION COMMENTS TO RESOLUTION 01-09-2014 

 

 

TRUST AND ESTATES SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-01-2014 

 

DIGEST  

Probate Accountings: Cumulative Errors under $100   

Amends Probate Code section 1061 to provide that accountings must have charges be within 

$100 of total credits, rather than requiring the charges and credits to balance completely.  

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE   

  

History: 

No similar resolutions found. 

  

Reasons: 

This resolution amends Probate Code section 1061 to provide that accountings must have 

charges be within $100 of total credits, rather than requiring the charges and credits to balance 

completely. This resolution should be disapproved because the dollar limit would deprive courts 

of the discretion they sometimes exercise to approve accountings with imbalances greater than 

$100.   

 

Courts commonly approve probate accountings with minor imbalances. The proponent fails to 

quantify how much time, effort, expense or delay would be reduced and the approach taken by 

this resolution would cause more problems than it would solve. 

 

Probate Code accountings are required from fiduciaries, who are, and should be, held to the 

highest ethical standards.  Any imbalance in an accounting is reason for concern, suggesting at 

least a failure of the fiduciary to maintain sufficiently comprehensive and precise records.  

 

Before approving an accounting with minor imbalances, courts generally require an explanation 

and evidence of diligent efforts to balance the account such that the expense of further effort is 

unlikely to result in a meaningful benefit to the person or estate involved.  This resolution would 

deprive the courts of the discretion to require further efforts to balance the account in appropriate 

cases (e.g. in a relatively small estate where there is a history of imbalanced and problematical 

accountings).   

 

Further, the resolution would deprive the courts of the discretion they now exercise, by imposing 

a rigid, statutory amount to be disregarded.  It may be appropriate for a court to approve an 

accounting with an imbalance greater than $100.  For example, if the estate is $10,000,000, with 

a well-diversified portfolio of publicly traded securities, under current practice the courts may 

approve an account with an imbalance considerably larger than $100.  The specificity of the 

resolution would likely be interpreted to preclude approvals of accounts with imbalances over 

$100.  The purpose of this resolution is reasonable – amending the Probate Code to acknowledge 

that accountings with minor imbalances can be approved by courts, to avoid having some judges 

read section 1061 as depriving the court of discretion to disregard de minimus errors.   

 

This resolution is related to Resolution 02-02-2014. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 1061 to read as follows: 

 

§ 1061 

     (a)  All accounts shall state the period covered by the account and contain a summary 1 

showing all of the following, to the extent applicable: 2 

           (1)  The property on hand at the beginning of the period covered by the account, which 3 

shall be the value of the property initially received by the fiduciary if this is the first account, and 4 

shall be the property on hand at the end of the prior account if this is a subsequent account. 5 

           (2)  The value of any assets received during the period of the accounting which are not 6 

assets on hand as of the commencement of the administration of an estate. 7 

           (3) The amount of any receipts of income or principal, excluding items listed under 8 

paragraphs (1) and (2) or receipts from a trade or business. 9 

           (4)  Net income from a trade or business. 10 

           (5)  Gains on sales. 11 

           (6)  The amount of disbursements, excluding disbursements for a trade or business or 12 

distributions. 13 

           (7)  Loss on sales. 14 

           (8)  Net loss from trade or business. 15 

           (9)  Distributions to beneficiaries, the ward or conservatee. 16 

           (10)  Property on hand at the end of the accounting period, stated at its carry value. 17 

      (b)  The summary shall be in a format substantially the same as the following, except that 18 

inapplicable categories need not be shown. 19 

 20 

SUMMARY   OF ACCOUNT 21 

CHARGES: 22 

Property on hand at beginning of account (or Inventories)    $ _____________________ 23 

Additional property received (or Supplemental Inventories)    _____________________ 24 

Receipts (Schedule ________)                                                  _____________________ 25 

Gains on Sale or Other Disposition (Schedule ________)       _____________________ 26 

Net income from trade or business (Schedule ________)        _____________________ 27 

Total Charges:                                                                        $ _____________________ 28 

CREDITS: 29 

Disbursements (Schedule ________)                                    _____________________ 30 

Losses on Sale or Other Disposition (Schedule ________)     _____________________ 31 

Net loss from trade or business (Schedule ________)             _____________________ 32 

Distributions (Schedule ________)                                          _____________________ 33 

Property on hand at close of account (Schedule ________)    _____________________ 34 

Total Credits:                                                                        _____________________ 35 

  36 

      (c)  Total charges shall equal be within $100 of total credits. 37 

      (d)  For purposes of this section, the terms "net income" and "net loss" shall be utilized in 38 

accordance with general accounting principles. Nothing in this section is intended to require that 39 

the preparation of the summary must include "net income" and "net loss" as reflected in the tax 40 

returns governing the period of the account. 41 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  
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STATEMENT OF REASONS 

 

The Problem:  Probate Code section 1061 currently requires that any accounting be correct to the 

penny.  Perhaps the most time consuming and least productive aspect of preparation of such 

accountings is locating trivial errors to get the account balanced to the penny.  Because of this, 

such accountings cannot be approved unless they balance precisely.  To reduce the time and 

effort (and attendant expense and delay) of such accountings, de minimis errors should be 

allowed.  

 

The Solution:  This resolution would provide for approval of accountings pursuant to Probate 

Code section 1061, if total charges are within $100 of total credits.  This de minimis amount is 

reasonable and will save expense and delay in preparation of probate accountings.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Paul Smith, 314 South Melrose Drive, Vista, 

CA 92081; (760) 724-5684; paulsmithv@yahoo.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 

 

 

SECTION COMMENTS TO RESOLUTION 02-01-2014 

 

 

TRUSTS AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

OPPOSE: The proposal is appealing:  it allows fiduciaries to avoid time consuming tasks that run 

up costs that are disproportionate to the benefit obtained.  But it is contrary to the duty of full 

disclosure imposed on fiduciaries by statute and case law, and it is contrary to the duty of the 

courts to examine the fiduciaries' acts when settling their accounts. 

 

The Executive Committee of the Trusts & Estates Section wants to encourage those who file 

accountings to observe the highest standards of fiduciary duty.  It is felt that sanctioning the 

proposal would lead to a slippery slope. An imbalance in an accounting of less than $100 may 

indicate the existence of an error much greater than $100.  Courts already have the ability to 

examine and settle de minimis adjustments on a case-by-case basis. The proposed change to the 

statute is unnecessary. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 
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funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-02-2014 

  

DIGEST 

Conservatorships: Probate Accountings – Rounding all entries   

Amends Probate Code section 1061 by allowing all entries in the accounting to be rounded to the 

nearest dollar.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History:  

No similar resolutions found. 

  

Reasons:  

This resolution amends Probate Code section 1061 by allowing all entries in the accounting to be 

rounded to the nearest dollar.  This resolution should be disapproved because rounded amounts 

would substantially eliminate balanced accountings, and would make auditing an accounting 

more difficult when comparing the entries to receipts or other documents. 

 

The stated purpose of the resolution is to avoid the burden of providing balanced accountings.  

The proponent neither quantifies how much time, expense or delay would be reduced, nor 

justifies such an oblique approach, nor addresses section 1601, subdivision (c) requiring 

accountings to balance.  The approach taken by this resolution would not solve the problem, 

would cause serious ambiguities, delays, and other problems in review of accountings. 

 

Probate Code accountings are required from fiduciaries, who are, and should be, held to the 

highest ethical standards.  Any imbalance is reason for concern, showing at least a failure of the 

fiduciary to maintain sufficiently comprehensive and precise records to provide a balanced 

accounting.  

 

Courts commonly approve probate accountings with minor imbalances. Before approving an 

unbalanced accounting, courts generally require an explanation and evidence of diligent efforts 

to balance the account.  Courts should have discretion to require further efforts to balance an 

accounting with small errors in appropriate cases (e.g. an estate where there is a history of 

imbalanced and problematical accountings).   

 

Rounded accountings will rarely balance, and neither the court nor the beneficiaries will know 

whether the fiduciary’s records are deficient or the imbalance is due to rounding. This resolution 

would greatly hinder efforts of other parties to review and confirm the accuracy of the 

accounting.  Comparing receipts, etc., to the accounting will be much more difficult if the 

amounts differ. 

 

This resolution is related to Resolution 02-01-2014. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 1061 to read as follows: 

 

§ 1061 

      (a)  All accounts shall state the period covered by the account and contain a summary 1 

showing all of the following, to the extent applicable: 2 

           (1)  The property on hand at the beginning of the period covered by the account, which 3 

shall be the value of the property initially received by the fiduciary if this is the first account, and 4 

shall be the property on hand at the end of the prior account if this is a subsequent account. 5 

           (2)  The value of any assets received during the period of the accounting which are not 6 

assets on hand as of the commencement of the administration of an estate. 7 

           (3) The amount of any receipts of income or principal, excluding items listed under 8 

paragraphs (1) and (2) or receipts from a trade or business. 9 

           (4)  Net income from a trade or business. 10 

          (5)  Gains on sales. 11 

           (6)  The amount of disbursements, excluding disbursements for a trade or business or 12 

distributions. 13 

           (7)  Loss on sales. 14 

           (8)  Net loss from trade or business. 15 

           (9)  Distributions to beneficiaries, the ward or conservatee. 16 

           (10)  Property on hand at the end of the accounting period, stated at its carry value. 17 

     (b)  The summary shall be in a format substantially the same as the following, except that 18 

inapplicable categories need not be shown. 19 

 20 

SUMMARY   OF ACCOUNT 21 

CHARGES: 22 

Property on hand at beginning of account (or Inventories)    $ _____________________ 23 

Additional property received (or Supplemental Inventories)    _____________________ 24 

Receipts (Schedule ________)                                                  _____________________ 25 

Gains on Sale or Other Disposition (Schedule ________)       _____________________ 26 

Net income from trade or business (Schedule ________)        _____________________ 27 

Total Charges:                                                                        $ _____________________ 28 

CREDITS: 29 

Disbursements (Schedule ________)                                    _____________________ 30 

Losses on Sale or Other Disposition (Schedule ________)     _____________________ 31 

Net loss from trade or business (Schedule ________)             _____________________ 32 

Distributions (Schedule ________)                                          _____________________ 33 

Property on hand at close of account (Schedule ________)    _____________________ 34 

Total Credits:                                                                        _____________________ 35 

  36 

      (c)  Total charges shall equal total credits. 37 

      (d)  For purposes of this section, the terms "net income" and "net loss" shall be utilized in 38 

accordance with general accounting principles. Nothing in this section is intended to require that 39 

the preparation of the summary must include "net income" and "net loss" as reflected in the tax 40 

returns governing the period of the account. 41 

      (e)  Entries may be rounded from cents to whole dollars, provided, however, that  if any 42 

entry is rounded to whole dollars, all entries must be so rounded.  If such entries are so rounded, 43 

amounts under fifty cents shall be rounded down to the nearest dollar, and amounts from fifty 44 

cents to ninety-nine cents shall be rounded up to the nearest dollar. 45 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Probate Code section 1061 currently requires that any accounting be correct to the 

penny.  Perhaps the most time consuming and least productive aspect of preparation of such 

accountings is locating trivial errors to get the account balanced to the penny.  Because of this, 

such accountings cannot be approved unless they balance precisely.  To reduce the time and 

effort (and attendant expense and delay) of such accountings, rounding should be allowed, so as 

to avoid the effort and expense of locating and correcting  de minimis errors.   

 

The Solution:  This resolution would provide for approval of Probate accountings if the numbers 

are appropriately rounded to whole dollars, to eliminate the necessity of accounting for pennies.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Paul Smith, 314 South Melrose Drive, Vista, 

CA 92081; (760) 758-1793; paulsmithv@yahoo.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 

 

 

SECTION COMMENTS TO RESOLUTION 02-02-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

OPPOSE: The Executive Committee of the Trusts & Estates Section (TEXCOM) believes that 

rounding will cause further problems with balancing accountings, and if an accounting is out of 

balance it will be difficult or impossible to determine whether the imbalance is the result of 

rounding or some other issue. The members of TEXCOM echoed the concerns they expressed 

about Resolution 02-01-2014: they are opposed to a relaxed standard that will "dumb down" the 

requirements for court accountings. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 
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funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-03-2014 
 

DIGEST  
Probate: Continuation of Non-Resident Beneficiaries Eligibility to Nominate Administrators 

Amends Probate Code section 8465 to eliminate the January 1, 2016 sunset provision that allows 

non-resident beneficiaries of probate estates to nominate a person to serve as administrator. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History:   

Similar to Resolution 04-02-2012, which was approved in principle. 

 

Reasons: 

This resolution amends Probate Code section 8465 to eliminate the January 1, 2016 sunset 

provision that allows non-resident beneficiaries of probate estates to nominate a person to serve 

as administrator.  This resolution should be approved in principle because qualified heirs should 

be eligible to nominate a California administrator regardless of the heirs' residency and the 2013 

amendments permitting this result should not expire. 

 

Prior to 2013, the law prohibited a nonresident heir from nominating an estate administrator 

when a decedent died intestate.  In 2012, the Legislature passed AB 1670 (Lara), sponsored by 

the Trusts & Estates Section of the State Bar, to eliminate this restriction, however it included a 

sunset provision to expire on January 1, 2016. (Stats. 2012, ch. 635, § 1.)  The analysis of that 

bill reported: “For example, suppose that a decedent had immigrated to the United States from 

another country, was financially successful and accumulated a significant estate, then died as a 

resident of California leaving heirs only in that other country.  Those heirs would be prohibited 

from nominating an administrator (even a United States resident) to manage the estate, even 

though they stand to receive all of the assets.  The public administrator would then be appointed, 

even over the objection of the family members and would take its fees out of the assets to be 

received by the decedent's family in that other country.”   

 

This bill was subject to considerable analysis and debate and resolved a prior conflict in the law 

in this area, where one appellate opinion permitted non-residents to nominate and another did 

not.  No evidence exists that the new law has created any problems.  Hence, it makes sense to 

remove the sunset provision and permit the law to become permanent. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 8465, as currently in effect, and to repeal the version 

of section 8465 that is scheduled to replace the current version on January 1, 2016, to read as 

follows: 

 

§ 8465

(a) The court may appoint as administrator a person nominated by any of the following 1 

persons: 2 

            (1) A person otherwise entitled to appointment. 3 

           (2) A person who would otherwise be entitled for appointment but who is ineligible for 4 

appointment under paragraph (4) of subdivision (a) of Section 8402 because he or she is not a 5 

resident of the United States. 6 
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            (3) The guardian or conservator of the estate of a person otherwise entitled to 7 

appointment. The nomination shall be made in writing and filed with the court.      (b) If a person 8 

making a nomination for appointment of an administrator is the surviving spouse or domestic 9 

partner, child, grandchild, other issue, parent, brother or sister, or grandparent of the decedent, 10 

the nominee has priority next after those in the class of the person making the nomination. 11 

        (c) If a person making a nomination for appointment of an administrator is other than a 12 

person described in subdivision (b), the court in its discretion may appoint either the nominee or 13 

a person of a class lower in priority to that of the person making the nomination, but other 14 

persons of the class of the person making the nomination have priority over the nominee. 15 

        (d) If a person making a nomination for appointment of an administrator is a person 16 

described in paragraph (2) of subdivision (a), the court shall not appoint a nominee who is not a 17 

California resident to act as administrator. For California residents nominated under paragraph 18 

(2) of subdivision (a), the court shall consider whether the nominee is capable of faithfully 19 

executing the duties of the office. The court may in its discretion deny the appointment and 20 

appoint another person. In determining whether to appoint the nominee, the factors the court may 21 

consider include, but are not limited to, the following: 22 

            (1) Whether the nominee has a conflict of interest with the heirs or any other interested 23 

party. 24 

            (2) Whether the nominee had a business or personal relationship with the decedent or 25 

decedent’s family before the decedent’s death. 26 

            (3) Whether the nominee is engaged in or acting on behalf of an individual, a business, or 27 

other entity that solicits heirs to obtain the person’s nomination for appointment as administrator. 28 

            (4) Whether the nominee has been appointed as a personal representative in any other 29 

estate. 30 

         (e) If the court decides to appoint a nominee under the circumstances described in 31 

subdivision (d), the court shall require the nominee to obtain bond, unless the court orders 32 

otherwise for good cause. Any order for good cause must be supported by specific findings of 33 

fact, and shall consider the need for the protection of creditors, heirs, and any other interested 34 

parties. Before waiving a bond, the court shall consider all other alternatives, including, but not 35 

limited to, the deposit of property in the estate pursuant to Chapter 3 (commencing with Section 36 

9700) of Part 5 on the condition that the property, including any earnings thereon, will not be 37 

withdrawn except on authorization of the court. The waiver of all of the heirs of the requirement 38 

of a bond shall not constitute good cause. 39 

         (f) If the appointed nominee ceases to be a California resident following his or her 40 

appointment, he or she shall be deemed to have resigned as administrator for the purposes of 41 

Article 7 (commencing with Section 8520). The court shall not lose jurisdiction of the 42 

proceeding by any resignation under this subdivision. 43 

         (g) By accepting appointment as personal representative, the nominee shall submit 44 

personally to the jurisdiction of the court. 45 

         (h) This section shall remain in effect only until January 1, 2016, and as of that date is 46 

repealed, unless a later enacted statute, that is enacted before January 1, 2016, deletes or extends 47 

that date. 48 

   49 

 § 8465. 50 

(a) The court may appoint as administrator a person nominated by a person otherwise 51 

entitled to appointment or by the guardian or conservator of the estate of a person otherwise 52 

entitled to appointment. The nomination shall be made in writing and filed with the court. 53 

         (b) If a person making a nomination for appointment of an administrator is the surviving 54 

spouse or domestic partner, child, grandchild, other issue, parent, brother or sister, or 55 

grandparent of the decedent, the nominee has priority next after those in the class of the person 56 

making the nomination. 57 

         (c) If a person making a nomination for appointment of an administrator is other than a 58 
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person described in subdivision (b), the court in its discretion may appoint either the nominee or 59 

a person of a class lower in priority to that of the person making the nomination, but other 60 

persons of the class of the person making the nomination have priority over the nominee. 61 

        (d) This section shall become operative on January 1, 2016. 62 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Prior to 2013, a nonresident heir was prohibited, as an unintended consequence 

of a reorganization of the relevant probate code statutes in 1980, from nominating an estate 

administrator when a decedent died intestate.  In 2012 AB 1670 corrected this unintended result 

effective January 1, 2013, and it became the law of California.  As it now stands, a non-resident 

heir can now nominate an estate administrator, provided that the nominee is a California 

resident.  However, a sunset provision will cause the law to lapse on January 1, 2016, after which 

the law will revert to its pre-2013 state. 

 

Suppose that a decedent had immigrated from Mexico, accumulated a significant estate, then 

died as a California resident leaving heirs in Mexico.  Under pre-2013 law the heirs would be 

prohibited from nominating an administrator (even a California resident) to manage the estate, 

even though the family stands to receive all of the assets.  The family would have no say over 

who controls the decedent's estate.  AB 1670 corrected this unjust and unintended result.  It was 

endorsed by the Trusts and Estates Section of the State Bar, California Rural Legal Assistance, 

MALDEF, and the United Farm Workers, among others.  

 

The Solution:   This resolution would eliminate the sunset provision contained in the current law, 

making the changed brought about by AB 1670 permanent.  It is of course proper that only 

residents serve as administrators.  But in a nation (and a state) of immigrants such as ours the 

requirement that only heirs who are United States residents can nominate another resident to 

serve has no basis in logic or fact.  All heirs should have a say in who administers the estate they 

benefit from, as long as the administrator is a resident. 

 

LEGISLATIVE HISTORY 

None known 

 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. None known 

 

AUTHOR AND/OR PERMANENT CONTACT: James Lamping, Knitter Lamping, LLP, 450 

Sansome StreetThird Floor, San Francisco, CA 94114; (415) 983-9500; jim@jimlamping.com; 

Ciarán O'Sullivan, The Law Office of Ciarán O'Sullivan, 1 Post Street, San Francisco, CA 

94104.  Voice (415) 391-3711; fax (415) 513-0449; e-mail ciaran@cosullivanlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Jim Lamping;  Ciarán O'Sullivan 
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SECTION COMMENTS TO RESOLUTION 02-03-2014 

 

 

TRUSTS AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE   

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-04-2014 

 

WITHDRAWN BY PROPONENT 

  

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 2356.5 to read as follows: 

 

§ 2356.5 

            (a) The Legislature hereby finds and declares: 1 

            (1) That people with dementia , as defined in the last published edition of the "Diagnostic 2 

and Statistical Manual of Mental Disorders," should have a conservatorship to serve their unique 3 

and special needs. 4 

            (2) That, by adding powers to the probate conservatorship for people with dementia , 5 

their unique and special needs can be met. This will reduce costs to the conservatee and the 6 

family of the conservatee, reduce costly administration by state and county government, and 7 

safeguard the basic dignity and rights of the conservatee. 8 

            (3) That it is the intent of the Legislature to recognize that the administration of 9 

psychotropic medications has been, and can be, abused by caregivers and, therefore, granting 10 

powers to a conservator to authorize these medications for the treatment of dementia  requires 11 

the protections specified in this section. 12 

            (ab) Notwithstanding any other provision of law, a conservator may authorize limits or 13 

restrictions on the egress of a conservatee from the conservatee’s residence  the placement of a 14 

conservatee in a secured perimeter residential care facility for the elderly operated pursuant to 15 

Section 1569.698 of the Health and Safety Code, or a locked and secured nursing facility which 16 

specializes in the care and treatment of people with dementia pursuant to subdivision (c) of 17 

Section 1569.691 of the Health and Safety Code, and which has a care plan that meets the 18 

requirements of Section 87724 of Title 22 of the California Code of Regulations, only upon a 19 

court's finding, by clear and convincing evidence, of all of the following: 20 

            (1) The conservatee has dementia a mental disorder, as identified defined in the last 21 

published edition of the "Diagnostic and Statistical Manual of Mental Disorders." 22 

            (2) The conservatee lacks the capacity to give informed consent to this placement and has 23 

at least one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit 24 

significantly impairs the person's ability to understand and appreciate the consequences of his or 25 

her actions pursuant to subdivision (b) of Section 811. 26 

            (3) The conservatee needs or would benefit from restrictions on the conservatee’s egress 27 

a restricted and secure environment, as demonstrated by evidence presented by the physician or 28 

psychologist referred to in paragraph (3) of subdivision (f). 29 

            (4) The court finds that the proposed restricted egress from the conservatee’s placement 30 

is the least restrictive placement appropriate to the needs of the conservatee. 31 

            (5) A conservatee’s placement pursuant to this section shall not be in a mental health 32 

rehabilitation center as described in Section 5675 of the Welfare and Institutions Code, or in an 33 

institution for mental disease as described in Section 5900 of the Welfare and Institutions Code. 34 

            (bc) Notwithstanding any other provision of law, a conservator of a person may authorize 35 

the administration of medications appropriate for the care and treatment of dementia mental 36 

disorders, only upon a court\\'s finding, by clear and convincing evidence, of all of the following: 37 

             (1) The conservatee has dementia a mental disorder, as defined identified in the last 38 

published edition of the "Diagnostic and Statistical Manual of Mental Disorders." 39 

            (2) The conservatee lacks the capacity to give informed consent to the administration of 40 

medications appropriate to the care of dementia the conservatee’s mental disorders, and has at 41 
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least one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit or 42 

deficits significantly impairs the person's ability to understand and appreciate the consequences 43 

of his or her actions pursuant to subdivision (b) of Section811. 44 

            (3) The conservatee needs or would benefit from appropriate medication medications 45 

appropriate to the care of the conservatee’s mental disorders as demonstrated by evidence 46 

presented by the physician or psychologist referred to in paragraph (3) of subdivision (f). 47 

            (cd) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an 48 

adherent of a religion whose tenets and practices call for a reliance on prayer alone for healing, 49 

the treatment required by the conservator under subdivision (c) shall be by an accredited 50 

practitioner of that religion in lieu of the administration of medications. 51 

            (e) A conservatee who is to be placed in a facility pursuant to this section shall not be 52 

placed in a mental health rehabilitation center as described in Section 5675 of the Welfare and 53 

Institutions Code, or in an institution for mental disease as described in Section 5900 of the 54 

Welfare and Institutions Code. 55 

            (df) A petition for authority to act under this section shall be governed by Section 2357, 56 

except: 57 

            (1) The conservatee shall be represented by an attorney pursuant to Chapter 4 58 

(commencing with Section 1470) of Part 1. 59 

            (2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 60 

1893. 61 

  (3) The petition shall be supported by a declaration of a licensed physician, or a licensed 62 

psychologist within the scope of his or her licensure, regarding each of the findings required to 63 

be made under this section for any power requested, except that the psychologist has at least two 64 

years of experience in diagnosing dementia mental disorders. 65 

            (4) The petition may be filed by any of the persons designated in Section 1891. 66 

            (eg) The court investigator shall annually investigate and report to the court every two 67 

years pursuant to Sections 1850 and 1851 if the conservator is authorized to act under this 68 

section. In addition to the other matters provided in Section 1851, the conservatee shall be 69 

specifically advised by the investigator that the conservatee has the right to object to the 70 

conservator's powers granted under this section, and the report shall also include whether powers 71 

granted under this section are warranted. If the conservatee objects to the conservator's powers 72 

granted under this section, or the investigator determines that some change in the powers granted 73 

under this section is warranted, the court shall provide a copy of the report to the attorney of 74 

record for the conservatee. If no attorney has been appointed for the conservatee, one shall be 75 

appointed pursuant to Chapter 4 (commencing with Section 1470) of Part 1. The attorney shall, 76 

within 30 days after receiving this report, do one of the following: 77 

            (1) File a petition with the court regarding the status of the conservatee. 78 

            (2) File a written report with the court stating that the attorney has met with the 79 

conservatee and determined that the petition would be inappropriate. 80 

            (fh) A petition to terminate authority granted under this section shall be governed by 81 

Section 2359. 82 

            (gi) Nothing in this section shall be construed to affect a conservatorship of the estate of a 83 

person who has dementia mental disorders. 84 

            (hj) Nothing in this section shall affect the laws that would otherwise apply in emergency 85 

situations. 86 

            (ik) Nothing in this section shall affect current law regarding the power of a probate court 87 

to fix the residence of a conservatee or to authorize medical treatment for any conservatee who 88 

has not been determined to have dementia mental disorders. 89 

            (l)  90 

             (1) Until such time as the conservatorship becomes subject to review pursuant to Section 91 

1850, this section shall not apply to a conservatorship established on or before the effective date 92 

of the adoption of Judicial Council forms that reflect the procedures authorized by this section, 93 
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or January 1, 1998, whichever occurs first. 94 

             (2)(j) Upon the adoption of Judicial Council forms that reflect the procedures authorized 95 

by this section or January 1, 19982015, whichever occurs first, this section shall apply to any 96 

conservatorships established after that date. 97 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Probate Code § 2356.5 references a definition (“dementia”) that no longer exists. 

 

Probate Code § 2356.5 fails to address conservatees’ treatment with psychotropics for persons 

with mental illness other than dementia.  Probate Code § 2356.5 was enacted in response to 

reports that in some counties, conservatees with dementia were being denied needed 

psychotropics under a misconception (supported by no law, regulation or statute) that 

psychotropic medication requires an LPS conservatorship.  Under W&I § 5350(e)(1), LPS 

conservatorships cannot be granted if the “person can survive safely without involuntary 

detention”.  This dovetails with Probate Code § 2356(a) which precludes involuntary psychiatric 

treatment placement under a probate conservatorship, but there is no limit as to application of 

psychotropic medications (which are therefore subject to the same provisions as all other 

medications).  The bill enacting Probate Code § 2356.5 was sponsored by the Alzheimer’s 

Association, which was not interested in the application to other mental illness. 

 

People who need psychotropic medication (but not an LPS placement) should neither be denied 

needed medication, nor be denied the extra protections of Probate Code § 2356.5, merely 

because of some arcane and transitory distinction in their diagnosis.  Under the current statute, 

arguably psychotropic medications can be given to people with mental illness other than 

dementia without compliance with Probate Code § 2356.5. 

 

Conservators impose restrictions on conservatees’ egress (leaving wherever they are placed) 

various ways, and have a responsibility to do so where the conservatee’s mental deficits require 

those restrictions for the conservatee’s safety.  A special lock may be placed on the door that is 

too complex for the conservatee to operate.  Or, the conservator may simply tell caregivers “do 

not let the conservatee leave.”  Although most of these restrictions are needed by the 

conservatees involved, these restrictions should get the same scrutiny regardless of whether they 

are implemented by a licensed facility or private caregivers. 

 

The Solution:   Probate Code § 2356.5 addresses, as to probate conservatorships (i.e. not LPS), 

restricted placements and psychotropics for persons with dementia as defined in the last 

published edition of the standard reference, "Diagnostic and Statistical Manual of Mental 

Disorders" (DSM).  When Probate Code § 2356.5 was enacted, this was the DSM IV.  The DMS 

V has now been published, and it no longer defines “dementia.”  Probate Code § 2356.5 also 

addresses restricted placements for conservatees with dementia, by reference to a licensing 

scheme that does not exists. 

 

 This Resolution: Would: 

 

A.  Expand the application and protections of Probate Code § 2356.5 to psychotropics and 

restricted placements for probate conservatees regardless of diagnosis. 
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B.  Eliminate reference to a DSM definition that no longer exists. 

 

C.  Eliminate reference to a facility licensing that does not exist. 

 

D.   Expand the protections of Probate Code § 2356.5 to private, locked placements (e.g. 

conservator simply tells the caregivers “prevent the conservatee from leaving the house). 

 

E.  Include minor reorganization, for convenience and clarity (e.g. moving (e) to (b)(1). 

 

F.  Remove the introductory language, which is unnecessary and unhelpful 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Don Green, 8 Hawks Hill Court, Lafayette, 

California 94549; (925) 360-3903; DonGreen@mail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Don Green 
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RESOLUTION 02-05-2014 

 

DIGEST  

Probate: Elimination of Requirement to Define “Mental Health Treatment Facility” 

Amends Probate Code section 2356 to eliminate the unfollowed mandate that the State Director 

of Mental Health issue regulations defining the term “mental health treatment facility.” 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code section 2356 to eliminate the unfollowed mandate that the 

State Director of Mental Health issue regulations defining the term “mental health treatment 

facility.”  This resolution should be approved in principle because it eliminates an unnecessary 

provision that has not been acted upon.   

 

Since this language was enacted, no definition of “mental health treatment facility” has been 

promulgated.  Moreover, such a definition likely cannot be promulgated in the future:  The 

Deparment of Mental Health no longer exists as a separate department, and thus there is no State 

Director of Mental Health to issue the regulations called for by the statute.   

 

Retaining the current language of the statute needlessly suggests to litigants that they must 

search the California Code of Regulations for that definition, when none exists.  Removing this 

language will make it clear to litigants that the undefined terms carry their common and ordinary 

meanings. (Halbert’s Lumber, Inc. v. Lucky Stores, Inc. (1992) 6 Cal.App.4th 1233, 1238 

[undefined terms in statutes carry their “ordinary, everyday meaning”].) 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 2356 to read as follows: 

 

§ 2356 

     (a) No ward or conservatee may be placed in a mental health treatment facility under this 1 

division against the will of the ward or conservatee. Involuntary civil placement of a ward or 2 

conservatee in a mental health treatment facility may be obtained only pursuant to Chapter 2 3 

(commencing with Section 5150) or Chapter 3 (commencing with Section 5350) of Part 1 of 4 

Division 5 of the Welfare and Institutions Code. Nothing in this subdivision precludes the 5 

placing of a ward in a state hospital under Section 6000 of the Welfare and Institutions Code 6 

upon application of the guardian as provided in that section.  The Director of Mental Health shall 7 

adopt and issue regulations defining "mental health treatment facility" for the purposes of this 8 

subdivision. 9 

     (b) No experimental drug as defined in Section 111515 of the Health and Safety Code 10 

may be prescribed for or administered to a ward or conservatee under this division. Such an 11 

experimental drug may be prescribed for or administered to a ward or conservatee only as 12 

provided in Article 4 (commencing with Section 111515) of Chapter 6 of Part 5 of Division 104 13 

of the Health and Safety Code. 14 

     (c) No convulsive treatment as defined in Section 5325 of the Welfare and Institutions 15 
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Code may be performed on a ward or conservatee under this division. Convulsive treatment may 16 

be performed on a ward or conservatee only as provided in Article 7 (commencing with Section 17 

5325) of Chapter 2 of Part 1 of Division 5 of the Welfare and Institutions Code. 18 

     (d) No minor may be sterilized under this division. 19 

     (e) This chapter is subject to a valid and effective advance health care directive under the 20 

Health Care Decisions Law (Division 4.7 (commencing with Section 4600)). 21 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Since at least 1990, Section 2356 has mandated the issuance of regulations 

defining "mental health treatment facility".  No regulations have been issued.  No known 

problems have arisen due to the lack of regulations. Having a statute mandate regulations that 

have not, and evidently will not, be issued, creates uncertainty and increases legal expense when 

attorneys try to find regulations which have never been issued.  

 

The Solution:  This resolution would eliminate the mandate for regulations.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Don Green, 8 Hawks Hill Court, Lafayette, 

California 94549; (925) 360-3903; DonGreen@mail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Don Green 

 

 

SECTION COMMENTS TO RESOLUTION 02-05-2014 

 

 

TRUST AND ESTATE SECTIONS TO THE STATE BAR OF CALIFORNIA 

 

APPROVE. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-06-2014 

 

DIGEST  

California Rules of Court: Notice to Heir of Postdeceased Beneficiary of an Estate 

Amends California Rules of Court, rule 7.51 to offer the successors of a postdeceased heir the 

same protections as those given to a postdeceased beneficiary 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends California Rules of Court, rule 7.51 to offer the successors of a 

postdeceased heir the same protections as those given to a postdeceased beneficiary.  This 

resolution should be disapproved because successors of a postdeceased heir are already entitled 

to notice. 

 

Probate Code section 24 defines a “beneficiary” as a person to whom a donative transfer of 

property is made or that person’s successor in interest and includes successor in the term “heir” 

as it relates to an intestate estate of a decedent and “devisee” as it relates to a decedent who died 

with a will.  Under current law, if a beneficiary of an estate dies after the decedent, which 

includes an heir or a devisee, then notice must either be given to that beneficiary’s personal 

representative or the beneficiary’s successors in interest.  If a probate has already been 

established, then the personal representative is required to give notice to the beneficiary’s heirs.  

If a probate has not been established, then notice is required to be given directly to the 

beneficiary’s heirs.  This resolution does not change existing law. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the Judicial 

Council amend California Rules of Court, Rule 7.51 to read as follows: 

 

Rule 7.51 

      (a) Direct notice required 1 

           (1) Except as otherwise permitted in the Probate Code, a notice sent by mail under 2 

Probate Code section 1220 must be mailed individually and directly to the person entitled to 3 

notice. 4 

           (2) A notice mailed to a person in care of another person is insufficient unless the person 5 

entitled to notice is an adult and has directed the party giving notice in writing to send the notice 6 

in care of the second person. 7 

           (3) Notices mailed to more than one person in the same household must be sent 8 

separately to each person. 9 

      (b) Notice to attorney 10 

If a notice is required or permitted to be given to a person who is represented by an attorney of 11 

record in the proceeding, the notice must be sent as required in Probate Code section 1214. 12 

      (c) Notice to guardian or conservator 13 

           (1) When a guardian or conservator has been appointed for a person entitled to notice, the 14 

notice must be sent to the guardian or conservator. 15 

           (2) A copy of the notice must also be sent to the ward or conservatee unless: 16 
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            (A) The court dispenses with such notice; or 17 

            (B) Under Probate Code section 1210 in a decedent's estate proceeding, the notice is 18 

personally served on a California- resident guardian or conservator of the estate of the ward or 19 

conservatee.  20 

(Subd (c) amended effective January 1, 2004.) 21 

      (d) Notice to minor 22 

Except as permitted in Probate Code section 1460.1 for guardianships, conservatorships, and 23 

certain protective proceedings under division 4 of the Probate Code, notice to a minor must be 24 

sent directly to the minor. A separate copy of the notice must be sent to the person or persons 25 

having legal custody of the minor, with whom the minor resides. 26 

      (e) Notice required in a decedent's estate when a beneficiary has died 27 

           (1) Notice when a beneficiary dies after the decedent 28 

Notice must be sent to the personal representative of a beneficiary or heir who died after the 29 

decedent and, if a beneficiary, survived for a period required by the decedent's will. If no 30 

personal representative has been appointed for the postdeceased beneficiary or heir, notice must 31 

be sent to his or her beneficiaries or other persons entitled to succeed to his or her interest in the 32 

decedent's estate. 33 

           (2) Notice when a beneficiary of the decedent's will dies before the decedent 34 

When a beneficiary under the will of the decedent died before the decedent or fails to survive the 35 

decedent for a period required by the decedent's will, notice must be sent to the persons named in 36 

the decedent's will as substitute beneficiaries of the gift to the predeceased beneficiary. If the 37 

decedent's will does not make a substitute disposition of that gift, notice must be sent as follows: 38 

            (A) If the predeceased beneficiary is a "transferee" under Probate Code section 21110(c), 39 

to the issue of the predeceased beneficiary determined under Probate Code section 240 and to the 40 

residuary beneficiaries of the decedent or to the decedent's heirs if decedent's will does not 41 

provide for distribution of the residue of the estate. 42 

            (B) If the predeceased beneficiary is not a "transferee" under Probate Code section 43 

21110(c), to the residuary beneficiaries of the decedent or to the decedent's heirs if decedent's 44 

will does not provide for distribution of the residue of the estate. 45 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Rule 7.51(e) (1) presently applies only to beneficiaries of a decedent’s will who 

survive the decedent but then die, and are entitled to receive notice under Probate Code section 

1220.  In such cases, notice must be sent to the personal representative of the postdeceased 

beneficiary, or if none, to successors.  There is no similar provision requiring notice to the 

personal representative or successors of a postdeceased heir.  Existing law allows a situation 

where there is no requirement for notice to the personal representative or successors of an heir 

who survives a decedent, but then dies before notice of probate of the decedent’s will, for 

instance, is mailed.  Thus the estate of the decedent might be probated to completion without 

notice ever being given to a person who inherits, but is deceased when it comes time for giving 

notice.  This change will solve that problem. 

 

The Solution:   This Resolution offers to the successors of a postdeceased heir the same 

protections as those given to a postdeceased beneficiary.  Notice would be required to the 

personal representative or successors of the postdeceased heir. 
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LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Borden Webb, Webb & Tapella Law 

Corporation, 7311 Greenhaven Drive, Suite 273, Sacramento, CA 95831; (916) 447-1675; 

bwebb@probateattorneys.com 

 

RESPONSIBLE FLOOR DELEGATE:  Borden Webb 

 

 

SECTION COMMENTS TO RESOLUTION 02-06-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

SUPPORT IF AMENDED TO INCLUDE TECHNICAL CHANGES 

 

The Executive Committee of the Trusts & Estates Section suggests that the words “or heir” be 

added to the titles of Rule 7.51(e) and Rule 7.51(e)(1) immediately after the word “beneficiary” 

and has informally conveyed this proposed change to the contact person for the Resolution, who 

has expressed his agreement. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-07-2014 

  

DIGEST  

Probate:  Clarify Meaning of “Deceased Settlor’s Estate” and “Estate of the Deceased Settlor” 

Amends Probate Code Section 19000, to define the terms “deceased settlor’s estate” and “estate 

of the deceased settlor” as used in the statute.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE  

 

History:  

No similar resolutions found. 

  

Reasons:  

This resolution amends Probate Code section 19000 to define the terms “deceased settlor’s 

estate” and “estate of the deceased settlor” as used in the statute.  This resolution should be 

approved in principle because use of the undefined terms “deceased settlor’s estate” and “estate 

of the deceased settlor” creates confusion leading to errors and unnecessary litigation. 

 

The term “estate” is ambiguous because it can be used to mean all assets equitably controlled by 

a person (e.g. a life insurance policy), or can mean the assets subject to administration under 

Division 7 of the Probate Code.  The subject of litigation regarding a deceased settlor’s estate 

can vary greatly, depending on which of these meanings is applicable. 

 

Although the term “probate estate” is used in several other sections of the Probate Code, there 

are other provisions in the Probate Code where the identified problem would merit further 

clarification, as noted in the “Counterargument to Resolution 02-07-2014 submitted by 

TEXCOM. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 19000 to read as follows: 

 

§ 19000 

 As used in this part:     1 

      (a) “Claim” means a demand for payment for any of the following, whether due, not due, 2 

accrued or not accrued, or contingent, and whether liquidated or unliquidated:     3 

          (1) Liability of the deceased settlor, whether arising in contract, tort, or otherwise.     4 

           (2) Liability for taxes incurred before the deceased settlor’s death, whether assessed 5 

before or after the deceased settlor’s death, other than property taxes and assessments secured by 6 

real property liens.     7 

           (3) Liability for the funeral expenses of the deceased settlor.     8 

      (b) “Claim” does not include a dispute regarding title to specific property alleged to be 9 

included in the trust estate.     10 

     (c) “Creditor” means a person who may have a claim against the trust property.     11 

      (d) “Trust” means a trust described in Section 18200, or, if a portion of a trust, that 12 
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portion that remained subject to the power of revocation at the deceased settlor’s death.     13 

      (e) “Deceased settlor” means a deceased person who, at the time of his or her death, held 14 

the power to revoke the trust in whole or in part.     15 

      (f) “Debts” means all claims, as defined in subdivision (a), all expenses of administration, 16 

and all other proper charges against the trust estate, including taxes.    17 

      (g) “Deceased settlor’s estate” or “estate of the deceased settlor” means a decedent’s 18 

probate estate. 19 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   In the trust creditor claim procedures it is unclear to some practioners that the 

terms “deceased settlor’s estate” and “estate of the deceased settlor” refers to a decedent’s 

probate estate.  This misunderstanding leads to confusion by a creditor or an attorney 

representing a creditor, and some judges, in analyzing the proper process for perfecting a 

creditor’s claim when a trustee does not follow the elective trust creditor claim procedure.  This 

confusion leads some practioners to believe that a decedent’s estate is generic and can mean 

either a decedent’s trust assets or a decedent’s probate assets.  The Commentary to Probate Code 

section 19001 tells practioners that a creditor must first exhaust the deceased settlor’s probate 

estate before seeking payment from the trust estate.  By amending Probate Code section 19000 to 

define the terms “deceased settlor’s estate and “estate of the deceased settlor” as meaning the 

decedent’s probate estate a clear definition for those terms is provided as those terms are used 

throughout this sometimes complicated trust creditor claim procedures.  This resolution is 

intended to bring into Code section 19000 a definition that is in line with the intent of the trust 

creditor claim procedures.  For the trust and estate attorney who regularly represent trustees or 

creditors it is understood that the reference to “deceased settlor’s estate” or “estate of the 

deceased settlor” means a decedent’s probate estate.  However, some creditors, inexperienced 

trust/estate attorneys who represent creditors, and judicial officers with no practical probate/trust 

experience are unsure as to the exact meaning of a “deceased settlor’s estate” or “estate of the 

deceased settlor,” which leads to misapplication of the law when the trustee has elected not to 

follow the formal trust creditor claim procedure.  

 

The Solution:   Under the proposed amendment, Probate Code section 19000 will clearly define 

“deceased settlor’s estate” or “estate of the deceased settlor,” as meaning a decedent’s probate 

estate which will clarify the exact meaning of those terms as used in the trust creditor claim 

procedures. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Penny Brown, Boutin Jones Inc., 555 

Capitol Mall, Suite 1500, Sacramento, CA 95814; (916) 321-4444; pbrown@boutinjones.com 

 

RESPONSIBLE FLOOR DELEGATE:  Penny Brown 
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SECTION COMMENTS TO RESOLUTION 02-07-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

SUPPORT IF AMENDED: The Executive Committee of the Trusts & Estates Section 

(TEXCOM) is supportive in principle of the Resolution's attempt to make this worthy 

clarification. However, TEXCOM has identified the following two issues that should be 

addressed: 

 

1.         The Resolution's proposed definition of "deceased settlor's estate" and "estate of the 

deceased settlor" to mean "a decedent's probate estate" may itself be ambiguous because the 

meaning of the term "probate estate" is somewhat unclear. TEXCOM understands the term 

"probate estate" is intended in this context to refer the property left by a decedent that is subject 

to probate administration; however, it would be more accurate for the definition to refer instead, 

rather than to a "decedent's probate estate" to "a decedent's estate subject to administration under 

this code," or something to that effect. (See Prob. Code §§ 7000, 7001.) There are other existing 

references to "probate estate" in Part 8 whose meaning could also be clarified in this manner. 

(See e.g., Prob. Code §§ 19001, 19320, 19324, 19326.) 

 

2.         The new proposed definition would affect Part 8 of Division 9 of the Probate Code. 

However, there are some references in Chapter 9 of that Part 8 to "trust estate of the deceased 

settlor" (See e.g., Prob. Code. §§ 19300, 19302, 19402.) The proposed definition of "estate of the 

deceased settlor" would seemingly have an unintended impact upon those references to "trust 

estate of the deceased settlor". 

 

TEXCOM would support the Resolution if it were amended to adequately address the concerns 

mentioned above. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-08-2014 

 

DIGEST  

Probate: Clarification of the Term “Partner” Who is Not Eligible to Serve as Administrator 

Amends Probate Code section 8402 to specify that the term “partner” means a partner in a 

business partnership and not a domestic partner. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code section 8402 to specify that the term “partner” means a 

partner in a business partnership and not a domestic partner.  This resolution should be approved 

in principle because it would clarify that the term “partner” means a partner of a partnership as 

defined in Corporations Code section 16101, subdivision (9). 

 

Probate Code section 8461 lists those who are entitled to priority if a decedent dies without a 

will.  The surviving spouse or domestic partner has the highest priority.  Although the Probate 

Code clearly allows a domestic partner to serve as a personal representative of an estate, there is 

a valid concern that an unhappy beneficiary of the estate may attempt to assert the current 

ambiguity in this code section in an attempt to challenge the appointment of a domestic partner.  

Clarifying the term “partner” would prohibit that possible challenge. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 8402 to read as follows: 

 

§ 8402 

      (a) Notwithstanding any other provision of this chapter, a person is not competent to act 1 

as personal representative in any of the following circumstances:    2 

           (1) The person is under the age of majority.    3 

           (2) The person is subject to a conservatorship of the estate or is otherwise incapable of 4 

executing, or is otherwise unfit to execute, the duties of the office.    5 

           (3) There are grounds for removal of the person from office under Section 8502.    6 

           (4) The person is not a resident of the United States.    7 

           (5) The person is a surviving partner of a partnership as defined in Corporations Code 8 

Section 16101(9) in which the decedent was a partner and an interested person objects to the 9 

appointment.      10 

      (b) Paragraphs (4) and (5) of subdivision (a) do not apply to a person named as executor 11 

or successor executor in the decedent’s will.    12 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  
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STATEMENT OF REASONS 

 

The Problem:   Probate Code section 8402(a)(5), specifically states that a surviving partner is 

ineligible to serve as the personal representative of a decedent’s estate, unless they are 

specifically named as executor or successor executor under the will.  The generic use of the word 

“partner” raises concerns for those of us who represent LGBT clients, who are registered or not 

registered.  Specifically, the concern is that someone could raise this Probate Code section as a 

challenge to the appointment of a partner (whether domestic partner or long-time unregistered 

partner) as the personal representative, where the decedent did not leave a Will.  Probate Code 

section 8402(a)(5) restates former Probate Code section 421, which was originally enacted in 

1931 to address concerns related to the appointment of a business partner as the administrator of 

a deceased partner’s estate.  Since the word “partner” as used today means more than a business 

relationship, it is necessary to clarify the specific intent of the statute to apply only to a 

partnership as defined in the Corporations Code.    

 

The Solution:   Under the proposed amendment, Probate Code section 8402(a)(5) will clearly 

define “partner” as that term is defined in the Corporations Code and exclude domestic partners 

from being subject to challenge under this Probate Code section.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Penny Brown, Boutin Jones Inc., 555 

Capitol Mall, Suite 1500, Sacramento, CA 95814; (916) 321-4444; pbrown@boutinjones.com 

 

RESPONSIBLE FLOOR DELEGATE:  Penny Brown 
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RESOLUTION 02-09-2014 

  

DIGEST  

Conservatorships: Renewed Petition for Termination 

Amends Probate Code section 1861 to require a demonstration of changed circumstances in a 

renewed petition for termination of a conservatorship when a prior petition has been denied.   

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code section 1861 to require a demonstration of changed 

circumstances in a renewed petition for termination of a conservatorship when a prior petition 

was denied.  This resolution should be approved in principle because when a court has already 

denied one petition for termination the court and the parties should not be required to endure 

costly litigation and a hearing on another such petition absent a preliminary showing that 

circumstances have changed.     

 

The imposition of a conservatorship is a serious matter, involving a determination as to whether 

a proposed conservatee should be deprived of certain rights.  It is therefore proper that the 

conservatee have the right to petition for termination of the conservatorship when the 

circumstances initially justifying the conservatorship have changed.  But it does not follow that 

the conservatee should be able to burden the interested parties and the court with repetitive and 

unnecessary litigation unless there is some actual change in circumstances that would require the 

court making a different ruling from its earlier denial of the same petition.  Practitioners who 

regularly represent conservatees report anecdotally that some conservatees want them to 

repeatedly petition for termination even where it is clear that nothing has changed, and that such 

requests place them in a difficult position.  Under this proposed resolution, unless the 

conservatee pleads changed circumstances, the court would be able to summarily deny an 

improper renewed petition, thereby relieving respondents of the obligation to respond.  By 

underscoring the requirement that circumstances have changed since the denial of the prior 

petition this resolution will reduce the number of redundant petitions, without imposing a severe 

burden on the conservatee. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code § 1861 to read as follows: 

 

§ 1861 

      (a) A petition for the termination of the conservatorship may be filed by any of the 1 

following: 2 

            (1) The conservator. 3 
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           (2) The conservatee. 4 

            (3) The spouse, or domestic partner, or any relative or friend of the conservatee or other 5 

interested person. 6 

       (b) The petition shall state facts showing that the conservatorship is no longer required. 7 

       (c) If a petition to terminate has previously been filed by or on behalf of the conservatee 8 

and the petition was denied, the conservatee must show a change in circumstances before the 9 

court will proceed on a subsequent petition for termination. 10 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under current law, a petition for termination can be filed by the conservatee, or 

on behalf of the conservatee, at any time during the conservatorship proceedings.  In some 

situations, a conservatee will file a petition for termination and if it is denied by the court, the 

conservatee will file a subsequent petition a few months later.  If that petition is also denied, the 

conservatee will most likely file another petition for termination.  When a conservatee files a 

petition for termination, the court will set the matter for hearing and this can lead to costly 

litigation when the conservatee continues to file multiple petitions to terminate the 

conservatorship.  There is nothing in the Probate Code that prevents a conservatee from filing 

one petition after another to terminate the conservatorship when the initial petition has been 

denied, which can lead to costly litigation for the conservatee.   

 

The Solution:   This resolution would require that the conservatee, or other person petitioning to 

terminate a conservatorship, must show a change in circumstances before they can proceed on a 

subsequent petition to terminate the conservatorship if the initial petition was denied.  This will 

save the conservatee's estate the costs of unnecessary litigation when the circumstances have not 

changed since the prior petition to terminate was filed.  If a conservatee can show a change in 

circumstances since the prior petition for termination, then the court can proceed forward on the 

subsequent petition for termination.  This resolution would not harm the conservatee's rights to 

petition to terminate. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Karin Horspool, Horspool & Horspool, 127 

E. State Street, Redlands, CA 92373; (909) 792-9660; karin@lawyershp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Karin Horspool 
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SECTION COMMENTS TO RESOLUTION 02-09-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

OPPOSE: The Executive Committee of the Trusts & Estates Section opposes this proposed 

amendment to Probate Code §1861 for the following reasons:        

 

1.         The proposed amendment creates redundancy in the statute.  Subdivision 1861(b) already 

requires that the petition state facts showing that the conservatorship is no longer 

required. Proposed subdivision (c) similarly requires a statement of facts showing that the 

conservatorship is no longer required. 

 

2.         The amendment is unnecessary.  Even with this amendment, a court will be required to 

read the petition presented to determine if "changed circumstances" have been plead.  The court 

already has the ability to deny an identical petition previously denied on the same grounds 

without this amendment.  If no changed circumstances are plead, then the court's prior decision 

stands and the petition is an improper motion for reconsideration.  This procedural status exists 

regardless of whether or not the amendment is added.  

 

3.         The proposed amendment infringes on the conservatee's rights of due process by creating 

an additional hurdle for the conservatee to terminate a conservatorship. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 

 

  



 

02-30 

 

RESOLUTION 02-10-2014 

 

DIGEST 

Trusts: Enable Decedent’s Creditors to Sue Revocable Trust without Formal Probate 

Amends Probate Code section 19008 to provide a statutory framework for creditors to proceed 

directly against the decedent’s trust without opening a formal probate proceeding. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

  

History:  

Similar to Resolution 12-03-2009 which was approved as amended.  Related to Resolution 05-

06-2013, which was disapproved, and Resolution 03-09-2001, which was withdrawn. 

 

Reasons:  

This resolution amends Probate Code section 19008 to provide a statutory framework for 

creditors to proceed directly against the decedent’s trust without opening a formal probate 

proceeding.  This resolution should be approved in principle because when a decedent’s assets 

are held in a revocable trust, the law is currently unclear about what procedure is required, and 

opening a formal probate as a precondition to proceeding in a separate, civil action against the 

trust is burdensome in both time and expense. 

 

The law is unclear as to whether a formal probate proceeding is necessary to enable a deceased 

trustor’s creditor to sue the revocable trust of a deceased creditor.  Some attorneys infer from 

Probate Code section 19008 that direct litigation against the trust is allowed.  Others disagree.  

(See California Trust Litigation, section 7.09[7] [stating creditor must open probate to recover 

debt if no probate or trust proceeding is open].)  Statutory clarity on this point is important.  For 

example, if a creditor proceeds directly against a trustee, without a formal probate or trustee 

creditor proceeding, the creditor risks having the matter dismissed.  Note that Code of Civil 

Procedure section 366.2 would then bar the claim if the dismissal occurred over a year after the 

death. 

 

The resolution provides a reasonable (6-month) waiting period, to allow interested persons to 

open a formal probate, or for the trustee to initiate a proceeding under Probate Code section 

19003 to address issues involving the deceased settlor’s creditors.  If either of those proceedings 

are initiated, then the creditor must participate in those proceedings rather than utilizing the 

procedure proposed by this resolution.  

 

This resolution would only indirectly address the lack of required notice by the trustee to known 

creditors of the decedent, as decried in proponent’s argument.  However, if a creditor is delayed 

while searching for the trust (e.g., because the trustee gave no notice) this resolution would 

clarify an efficient and expeditious procedure for the creditor to utilize.  While Probate Code 

section 19050 does state a requirement for notice by a trustee to creditors of a deceased settlor, 

but it appears from the notice format specified in the statute that this requirement applies only 

where the trustee initiates a formal proceeding to address the deceased settlor’s creditors under 

Part 8 of Division 9 of the Probate Code. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 19008 to read as follows: 

 

§ 19008 

     (a) If 6 months after the death of the deceased settlor there is no proceeding to administer 1 

the his or her estate of the deceased settlor, and if the trustee does has not filed a proposed notice 2 

to creditors pursuant to Section 19003, and does not published notice to creditors pursuant to 3 

Chapter 3 (commencing with Section 19040), then the liability of the trust to any creditor of the 4 

deceased settlor shall be as otherwise provided by law. any creditor of the deceased settlor may 5 

serve a notice on a trustee of the creditor's intent to enforce the deceased settlor's liability. The 6 

notice shall be given as provided in Section 1215. 7 

       (b) A creditor’s notice served under Subdivision (a): 8 

            (1) Shall be accompanied by an affidavit of the creditor or the person on behalf of the 9 

creditor in compliance with the requirements of Section 19151(a). 10 

            (2) Shall, if based on a written instrument, comply with the requirements of Section 11 

19152(a). 12 

            (3) If secured in whole or part on a mortgage, deed of trust, or other lien that is recorded 13 

in the office of the recorder of the county in which the property subject to the lien is located, it is 14 

sufficient to describe the mortgage, deed of trust, or lien and the recording reference for the 15 

instrument that created the mortgage, deed of trust or other lien. 16 

       (c) Provided that if, 45 days after service on a trustee of a notice under Subdivision (b), 17 

neither a notice under Section 9050 nor a notice under Section 19050 has been served on the 18 

creditor, commencing 45 days after service on a trustee of a creditor’s notice under Subdivision 19 

(a) then the creditor may bring an action against the trustee to enforce the liability identified in 20 

the notice under Subdivision (a).  21 

       (d) If within 45 days after service of the creditor’s notice under Subdivision (a) a notice 22 

pursuant to Section 9050 is served on the creditor, then the provisions of Part 4 of Division 7 23 

shall apply. 24 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association and by East Bay Trust and Estate 

Lawyers   

 

STATEMENT OF REASONS 

 

The Problem:  Presently notice to creditors by a trustee of a decedent's estate is optional.  Unlike 

in the administration of a probate estate, a trustee's duty is solely to the beneficiaries, and there is 

no affirmative duty to seek out and notify creditors or to pay claims, unless the trust instrument 

requires such a duty.  The trustee has no duty to even notify creditors of the decedent's death or 

the existence of the trust.  Furthermore, Code of Civil Procedure section 366.3 bars any claim 

against a decedent's estate if it is filed more than one year after the decedent's death.  Thus, 

creditors are completely beholden to the trustee to either open a probate estate so that a claim can 

be filed, or must themselves as creditors open a probate estate for the filing of a claim.  

 

The Solution:  This resolution provides a clearly laid out method for a creditor to bring an action 

against a trustee to enforce a liability owed to the creditor by the decedent without the necessity 

for the creditor to open a formal probate proceeding.  If six months have passed since the death 
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of the decedent, and the trustee has not filed a notice to creditors, then the creditor may serve 

notice on the trustee of the creditor's intent to enforce a claim, and subsequently commence an 

action to enforce the claim.  Upon service of the creditor's notice, the resolution also tolls the 

statute under Code of Civil Procedure 366.2 to allow the creditor sufficient time to enforce the 

claim.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Jack Osborn, Brown White & Newhouse, 

LLP, 300 East State Street, Suite 300, Redlands, CA 92373; 9097986179; 

josborn@brownwhitelaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Jack Osborn 

 

 

SECTION COMMENTS TO RESOLUTION 02-10-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

OPPOSE: The Executive Committee of the Trusts &amp; Estates Section (TEXCOM) opposes 

this resolution because the proposed amendment does not fix the stated problem or address other 

problems which may be created by the amendment. The Trustee still has no duty to notify the 

creditors of the decedent's death or the existence of the trust.  The creditor still must learn of the 

Settlor's death and location of the trust administration.  The proposed amendment also does not 

address other issues which may arise with respect to the payment of creditors when there are 

multiple trusts created by the Settlor. 

 

Under California law a trustee is not obligated to send notice to any creditor, but may elect the 

optional creditor claim procedure found in sections 19000 etc., including section 19008. While 

the proposed resolution clarifies that that a creditor may bring an action against the trustee to 

enforce a liability without opening a probate - if certain steps are taken by the creditor - it does 

not address how the creditor will learn of the Settlor's death or the location of the trust 

administration and it does not address the issue of multiple trusts created by the deceased Settlor 

and when there are multiple trusts, the payment of the creditors. 

 

On the other hand, TEXCOM acknowledges there is existing disparity among California courts 

about whether a creditor may sue a trustee directly if there is no pending probate proceeding for 

the deceased settlor. While Valentine v. Read (1996) 50 CA4th 787 suggests a direct suit is 

acceptable and Dobler v. Arluck Med. Ctr. Indus. Group Inc. (2001) 89CA4th 530 implies direct 

suit would be the remedy if no probate was pending, some California courts disagree and require 

a probate be opened. 
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Consequently, a solution would seem to require legislative enactment of a law specifically 

permitting a suit to be filed against a trustee in circumstances where no probate proceeding for 

the deceased settlor is pending. However, this Resolution does not set forth a solution where all 

the various issues have been considered. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-11-2014 

 

DIGEST  

Conservatorships: Appointment of Counsel When Dementia Powers Are Requested 

Amends Probate Code section 2356.5 to clarify when the representation of court appointed 

counsel ceases. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE  

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code section 2356.5 to clarify when the representation of court 

appointed counsel ceases.  This resolution should be approved in principle because the law is 

unclear whether or not the representation of the court appointed attorney continues once 

dementia powers are granted. 

 

Too often the courts appoint counsel to represent a conservatee when dementia powers are 

requested and, once the powers are granted, leave it unclear whether or not representation 

continues.  When an attorney is appointed by the court, they continue to represent the 

conservatee until they are relieved by the court.  When an attorney is appointed for the specific 

purpose of representing the conservatee in the request for dementia powers, once the matter has 

been concluded, it stands to reason that the representation should terminate.  However, some 

attorneys believe that they continue to represent the conservatee until the conservatorship 

terminates or they are relieved by the court.  This can lead to an added expense to the 

conservatee’s estate, or to the county, because the court appointed counsel continues to represent 

the conservatee in all of the proceedings before the court.  By amending section 2356.5, it 

clarifies that the court shall release court appointed counsel at the conclusion of the matter unless 

the court specifically orders the attorney to continue in representing the conservatee. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 2356.5 to read as follows: 

 

§ 2356.5 

(a)   The Legislature hereby finds and declares: 1 

           (1) That people with dementia, as defined in the last published edition of the "Diagnostic 2 

and Statistical Manual of Mental Disorders," should have a conservatorship to serve their unique 3 

and special needs. 4 

            (2) That, by adding powers to the probate conservatorship for people with dementia, their 5 

unique and special needs can be met. This will reduce costs to the conservatee and the family of 6 

the conservatee, reduce costly administration by state and county government, and safeguard the 7 

basic dignity and rights of the conservatee. 8 

            (3) That it is the intent of the Legislature to recognize that the administration of 9 

psychotropic medications has been, and can be, abused by caregivers and, therefore, granting 10 

powers to a conservator to authorize these medications for the treatment of dementia requires the 11 

protections specified in this section. 12 

       (b) Notwithstanding any other provision of law, a conservator may authorize the 13 
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placement of a conservatee in a secured perimeter residential care facility for the elderly operated 14 

pursuant to Section 1569.698 of the Health and Safety Code, or a locked and secured nursing 15 

facility which specializes in the care and treatment of people with dementia pursuant to 16 

subdivision (c) of Section 1569.691 of the Health and Safety Code, and which has a care plan 17 

that meets the requirements of Section 87724 of Title 22 of the California Code of Regulations, 18 

upon a court's finding, by clear and convincing evidence, of all of the following: 19 

       (1) The conservatee has dementia, as defined in the last published edition of the 20 

"Diagnostic and Statistical Manual of Mental Disorders." 21 

           (2) The conservatee lacks the capacity to give informed consent to this placement and has 22 

at least one mental function deficit pursuant to subdivision (a) of Section 811, and this deficit 23 

significantly impairs the person's ability to understand and appreciate the consequences of his or 24 

her actions pursuant to subdivision (b) of Section 811. 25 

          (3) The conservatee needs or would benefit from a restricted and secure environment, as 26 

demonstrated by evidence presented by the physician or psychologist referred to in paragraph (3) 27 

of subdivision (f). 28 

         (4) The court finds that the proposed placement in a locked facility is the least restrictive 29 

placement appropriate to the needs of the conservatee. 30 

         (c) Notwithstanding any other provision of law, a conservator of a person may authorize 31 

the administration of medications appropriate for the care and treatment of dementia, upon a 32 

court's finding, by clear and convincing evidence, of all of the following: 33 

        (1) The conservatee has dementia, as defined in the last published edition of the 34 

"Diagnostic and Statistical Manual of Mental Disorders." 35 

        (2) The conservatee lacks the capacity to give informed consent to the administration of 36 

medications appropriate to the care of dementia, and has at least one mental function deficit 37 

pursuant to subdivision (a) of Section 811, and this deficit or deficits significantly impairs the 38 

person's ability to understand and appreciate the consequences of his or her actions pursuant to 39 

subdivision (b) of Section 811. 40 

           (3) The conservatee needs or would benefit from appropriate medication as demonstrated 41 

by evidence presented by the physician or psychologist referred to in paragraph (3) of 42 

subdivision (f). 43 

          (d) Pursuant to subdivision (b) of Section 2355, in the case of a person who is an adherent 44 

of a religion whose tenets and practices call for a reliance on prayer alone for healing, the 45 

treatment required by the conservator under subdivision (c) shall be by an accredited practitioner 46 

of that religion in lieu of the administration of medications. 47 

         (e) A conservatee who is to be placed in a facility pursuant to this section shall not be 48 

placed in a mental health rehabilitation center as described in Section 5675 of the Welfare and 49 

Institutions Code, or in an institution for mental disease as described in Section 5900 of the 50 

Welfare and Institutions Code. 51 

         (f) A petition for authority to act under this section shall be governed by Section 2357, 52 

except: 53 

        (1) The conservatee shall be represented by an attorney pursuant to Chapter 4 54 

(commencing with Section 1470) of Part 1. Upon the granting or denial of dementia authority 55 

under subdivisions (b) or (c) of this Section, the court shall discharge the attorney or order the 56 

continuation of such representation. 57 

         (2) The conservatee shall be produced at the hearing, unless excused pursuant to Section 58 

1893. 59 

         (3) The petition shall be supported by a declaration of a licensed physician, or a licensed 60 

psychologist within the scope of his or her licensure, regarding each of the findings required to 61 

be made under this section for any power requested, except that the psychologist has at least two 62 

years of experience in diagnosing dementia. 63 

         (4) The petition may be filed by any of the persons designated in Section 1891. 64 

         (g) The court investigator shall annually investigate and report to the court every two 65 
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years pursuant to Sections 1850 and 1851 if the conservator is authorized to act under this 66 

section. In addition to the other matters provided in Section 1851, the conservatee shall be 67 

specifically advised by the investigator that the conservatee has the right to object to the 68 

conservator's powers granted under this section, and the report shall also include whether powers 69 

granted under this section are warranted. If the conservatee objects to the conservator's powers 70 

granted under this section, or the investigator determines that some change in the powers granted 71 

under this section is warranted, the court shall provide a copy of the report to the attorney of 72 

record for the conservatee. If no attorney has been appointed for the conservatee, one shall be 73 

appointed pursuant to Chapter 4 (commencing with Section 1470) of Part 1. The attorney shall, 74 

within 30 days after receiving this report, do one of the following: 75 

         (1) File a petition with the court regarding the status of the conservatee. 76 

         (2) File a written report with the court stating that the attorney has met with the 77 

conservatee and determined that the petition would be inappropriate. 78 

         (h) A petition to terminate authority granted under this section shall be governed by 79 

Section 2359. 80 

         (i) Nothing in this section shall be construed to affect a conservatorship of the estate of a 81 

person who has dementia. 82 

         (j) Nothing in this section shall affect the laws that would otherwise apply in emergency 83 

situations. 84 

         (k) Nothing in this section shall affect current law regarding the power of a probate court 85 

to fix the residence of a conservatee or to authorize medical treatment for any conservatee who 86 

has not been determined to have dementia. 87 

         (l)(1) Until such time as the conservatorship becomes subject to review pursuant to 88 

Section 1850, this section shall not apply to a conservatorship established on or before the 89 

effective date of the adoption of Judicial Council forms that reflect the procedures authorized by 90 

this section, or January 1, 1998, whichever occurs first. 91 

         (2) Upon the adoption of Judicial Council forms that reflect the procedures authorized by 92 

this section or January 1, 1998, whichever occurs first, this section shall apply to any 93 

conservatorships established after that date. 94 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  It is unclear when representation ceases of a court appointed attorney (CAA) 

under Probate Code section 2356.5. When a proposed conservator seeks authority to administer 

medication appropriate for the treatment of dementia or to place a proposed conservatee in a 

secured perimeter residential care facility for the elderly, the proposed conservatee is appointed 

an attorney under Probate Code section 2356.5, subdivision (f)(1). The law does not indicate if 

this representation continues indefinitely, or whether it should terminate upon initial appointment 

of the conservator. Some courts have indicated uncertainty as to the legislative expectation 

regarding continuation of the appointment after the hearing on dementia authority.  

 

The Solution:  This Resolution gives the court discretion to allow the attorney to continue to 

represent the conservatee in an ongoing fashion, or to discharge upon the conclusion of a 

particular matter. This discretion is appropriate, as the due process rights of the conservatee 

would be protected if such ongoing representation were necessary, but it would not run afoul of 

the legislative intent to limit the role of the CAA to a particular proceeding. Probate Code 

Section 2356.5 was enacted by SB 1481 in 1996 in the context of needing an alternative to LPS 
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conservatorships. Accordingly, many of the protections from the LPS system were adopted, 

including the right to periodic review and court appointed counsel. (Arguments in Support to Bill 

Analysis of SB 1481.) The legislature tasked the responsibility of periodic review to the court 

investigator, and the role of the CAA is only discussed within the context of the initial hearing. 

(Summary to Bill Analysis of SB 1481; Background to the Bill Analysis of SB 1481.) Probate 

Code Section 2356.5(g) reflects this intent, as it explicitly assigns the post-appointment duty of 

periodic review to the court investigator and envisions that there may be no concurrently acting 

CAA, such that one must be appointed to resolve a particular dispute: “If no attorney has been 

appointed for the conservatee, one shall be appointed pursuant to Chapter 4, (commencing with 

Section 1470) of Part 1.” The method of appointment under Sections 1470 and 1471 is 

proceeding specific: “The court may appoint private legal counsel … in any proceeding under 

this division ….” (Section 1470.) Section 1471(a) lists such proceeding. CAA fees in such 

proceedings are to be furnished “upon conclusion of the matter.” (Section 1471(b).) The Code 

does not indicate how payments would be made in an ongoing fashion. Thus, legislative history 

and statute suggest that the role of the CAA was not intended to be ongoing. However, due 

process would be best served if the Court were given the clear discretion to order that an attorney 

be appointed to represent the conservatee in an ongoing fashion, if the court believes such 

continued representation would be beneficial, or to discharge the CAA upon conclusion of a 

particular matter. The Resolution would clarify the role of the CAA under Probate Code Section 

2356.5, serving both due process and judicial economy.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Philip P. Lindsley D. Robert Dieringer, San 

Diego Elder Law Center, 4364 Bonita Road, Ste. 461, Bonita, CA 91902; (619) 235-4537; 

plindsley@sandiegoelderlaw.com; robert@sandiegoelderlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  D. Robert Dieringer 

 

 

SECTION COMMENTS TO RESOLUTION 02-11-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 
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RESOLUTION 02-12-2014 

 

DIGEST  

Conservatorships: Compensation of Petitioners and Their Attorneys  

Adds Probate Code section 2640.2 to provide for allowance of compensation and costs of a 

successful petitioner for appointment of a third party to serve as conservator.   

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution adds Probate Code section 2640.2 to provide for allowance of compensation and 

costs of a successful petitioner for appointment of a third party to serve as conservator.  This 

resolution should be approved in principle because a person who successfully petitions for the 

appointment of a third person to serve as a conservator should be as entitled to an award of 

expenses and attorney’s fees as a person who petitioned for his or her own appointment. 

 

Probate Code section 2640 authorizes allowance from the relevant estate of the compensation, 

costs and attorney’s fees of a successful petitioner, on his or her own behalf, for appointment as 

the estate fiduciary.  Section 2640.1 authorizes allowance of such compensation, costs and fees 

to an unsuccessful petitioner for appointment as conservator, where the court appointed another 

conservator while that petition was pending and where the court determines that the petition was 

“filed in the best interests of the conservatee.”  But there is no provision allowing for 

compensation, costs and fees to a successful petitioner for appointment of a third person, such as 

a neutral third party or a professional fiduciary.  This resolution would eliminate this gap in the 

law. 

 

In practice, many if not most probate courts will allow the compensation, costs and fees of a 

successful petitioner who obtains the appointment of a third party as conservator, on the basis 

that it benefits the conservatee and/or the conservatorship estate.  But courts have also been 

known to randomly refuse to do so, on the basis that there is no statutory authorization for such 

an allowance.  There can be no justification for this.  We should be encouraging people to seek 

appointment of independent third parties to serve as conservators, in order to minimize 

contentious intra-family disputes over the control of the conservatee’s affairs.  This resolution 

would eliminate any supposed basis for the denial of the expenses and fees of a successful 

petitioner.     

 

The resolution makes the proposed changes “retroactive.”  Although including pending 

proceedings appears fair, it should be noted that there may be unintended consequences.  If 

interpreted literally, the resolution authorizes the award of compensation, costs and fees to 

petitioners to whom they were denied in ancient, now-terminated proceedings.  However, 

because the retroactivity language tracks that of the related statute, section 2640.1, the benefit of 

including the retroactive language outweighs the risk of those unintended consequences. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Probate Code section 2640.2 to read as follows: 

 

§ 2640.2 

Compensation to person who petitioned for appointment of conservator  1 

      (a)  When a conservator is appointed by the court, the person who has petitioned for the 2 

appointment of that conservator and that person's attorney may petition the court for an order 3 

fixing and allowing compensation and reimbursement of costs.  4 

      (b)  Notice of the time and place of the hearing shall be given at least 15 days before the 5 

day of the hearing in the manner provided in Chapter 3 (commencing with Section 1460) of Part 6 

1. 7 

      (c)  At the hearing, the court shall make an order to allow both of the following:  8 

          (1)  Any compensation or costs requested in the petition the court determines is just and 9 

reasonable to the person who petitioned for the appointment of a conservator for the person’s 10 

services rendered in connection with and to facilitate the appointment of the conservator, and 11 

costs incurred in connection therewith. 12 

       (2)  Any compensation or costs requested in the petition the court determines is just and 13 

reasonable to the attorney for that person, rendered in connection with and to facilitate the 14 

appointment of the conservator, and costs incurred in connection therewith. 15 

        (3)  Any compensation and costs allowed shall be charged to the estate of the 16 

conservatee. If a conservator of the estate is not appointed, but a conservator of the person is 17 

appointed, the compensation and costs allowed shall be ordered by the court to be paid from 18 

property belonging to the conservatee, whether held outright, in trust, or otherwise. 19 

      (d)  This section is to have retroactive effect. 20 

21  

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Santa Barbara County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   There is a gap in the statutes for the payment of the expenses of a petitioner who 

requests the appointment of a different conservator than the one set forth in the original Petition 

for Conservatorship. 

 

For example, in an original Petition for Conservatorship filed by the wife of the proposed 

conservatee, it is proposed that the wife be appointed to be conservator.  Another interested 

person, such as the son of the proposed conservatee, may agree that a conservator is necessary 

but may disagree that the wife is the appropriate person to serve in that capacity.  The son then 

files a Petition for Conservatorship requesting the appointment of a professional fiduciary.  The 

Court agrees that the professional fiduciary should be appointed.  The professional fiduciary is 

represented by other counsel.  Even though the son was successful in having an appropriate 

fiduciary appointed as conservator, there is no statute which allows him to recover the cost of the 

petition for the appointment of the conservator which was appointed by the court.  

 

Probate Code section 2640(c) allows compensation to the attorney for the conservator. 
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Probate Code section 2640.1 allows compensation to a person who petitions for appointment of a 

conservator (and their attorney) for services rendered and costs incurred in connection with the 

petition if the petition is not granted but the court appoints another person to act as conservator, 

provided that the court determines the original petition was filed in the best interests of the 

conservatee.   

 

There is no Probate Code section which allows compensation to the person (and their attorney) 

who petitions for the appointment of a conservator either for services rendered or costs incurred 

in connection with a successful petition for appointment of a conservator. 

 

The Solution:   This resolution would allow interested parties who successfully petition for 

appointment of another, more appropriate person as conservator to recover compensation and 

their attorneys’ fees and costs incurred in connection with that petition.  Without this authority, 

family members and other interested parties may be discouraged, because of their own limited 

means, from petitioning to have a suitable conservator appointed. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Susan McCollum, Hollister & Brace, 1126 

Santa Barbara Street, Santa Barbara , CA 93101; (805) 963-6711; shmccollum@hbsb.com 

 

RESPONSIBLE FLOOR DELEGATE:  Susan McCollum 

 

 

SECTION COMMENTS TO RESOLUTION 02-12-2014 

 

 

TRUST AND ESTATE SECTION OF THE STATE BAR OF CALIFORNIA 

 

APPROVE. 

 

Disclaimer: 

This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 

California.  This position has not been adopted by either the State Bar's Board of Trustees 

or overall membership, and is not to be construed as representing the position of the State 

Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and 

funding for section activities, including all legislative activities, is obtained entirely from 

voluntary sources. 

 

 



03-01 

 

 

RESOLUTION 03-01-2014 
  

DIGEST  
Civil Procedure: Venue and Incorporation by Reference, Consistency Between Statutes 

Amends Code of Civil Procedure section 398 to make references to Code of Civil Procedure 

section 397 consistent with an earlier amendment to Code of Civil Procedure section 397. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found.  

 

Reasons: 

This resolution amends Code of Civil Procedure section 398 to make references to Code of Civil 

Procedure sections 397 consistent with an earlier amendment to Code of Civil Procedure section 

397.  This resolution should be approved in principle because it updates the references to Code 

of Civil Procedure section 397 in Code of Civil Procedure section 398 to match the renumbering 

of the subdivisions in Code of Civil Procedure section 397. 

 

A 1992 amendment to Code of Civil Procedure section 397 changed the numbering of the 

subdivisions of this section from numbers to letters respectively.  However, Code of Civil 

Procedure section 398 continues to refer to subdivisions (2), (3), and (4) of Code of Civil 

Procedure section 397, even though section 397 no longer has any subdivisions numbered (2), 

(3), and (4).  This resolution resolves the inconsistency so that Code of Civil Procedure section 

398 will refer to the correct alphabetical subdivisions in section 397. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 398 to read as follows: 

 

§ 398 

If, for any cause, specified in subdivisions 2, 3 and 4 (b), (c), and (d) of section 397, the 1 

court orders the transfer of an action or proceeding, it must be transferred to a court having 2 

jurisdiction of the subject matter of the action which the parties may agree upon, by stipulation in 3 

writing, or made in open court and entered in the minutes or docket; or, if they do not so agree, 4 

then to the nearest or most accessible court, where the like objection or cause for making the 5 

order does not exist. 6 

If an action or proceeding is commenced in a court, other than one designated as a proper 7 

court for the trial thereof by the provisions of this title, and the same be ordered transferred for 8 

that reason, it must be transferred to any such proper court which the parties may agree upon by 9 

stipulation in writing, or made in open court and entered in the minutes or docket; if the parties 10 

do not so agree, then to any such proper court in the county in which the action or proceeding 11 

was commenced which the defendant may designate, or, if there be no such proper court in such 12 

county, to any such proper court, in a proper county, designated by the defendant; if the parties 13 

do not so agree, and the defendant does not so designate the court, as herein provided, or where 14 

the court orders the transfer of an action on its own motion as provided in this title, to such 15 

proper court as the court in which the action or proceeding is pending may determine.  16 

The designation of the court by the defendant, herein provided for, may be made in the notice of 17 
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motion for change of venue or in open court, entered in the minutes or docket, at the time the 18 

order for transfer is made. 19 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Code of Civil Procedure section 397 was amended effective 1992 to substitute (a), 

(b), (c), (d), and (e) as numbering for former subdivisions 1, 2, 3, 4, and 5. Code of Civil 

Procedure section 398 was apparently not commensurately amended.  Thus, the current version 

of Code of Civil Procedure section 398 refers to subdivisions of Code of Civil Procedure section 

397 that no longer exist.  

 

The Solution:  This resolution amends the references to the subdivisions in Code of Civil 

Procedure section 397 found in Code of Civil Procedure section 398 to beconsistent with the 

current numbering.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P. O. Box 1826, Carlsbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 03-02-2014 
  

DIGEST 
Civil Procedure:  Real Party in Interest – Anonymous Plaintiff 

Amends Code of Civil Procedure section 367 to require a plaintiff to obtain leave of court on a 

showing of good cause before being permitted to file a lawsuit using a fictitious name. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found.  

 

Reasons: 

This resolution amends Code of Civil Procedure section 367 to require a plaintiff to obtain leave 

of court on a showing of good cause before being permitted to file a lawsuit using a fictitious 

name.  This resolution should be approved in principle because it provides plaintiffs who wish to 

file a lawsuit under a fictitious name with a procedure to do so when it is not otherwise provided 

for by statute. 

  

Code of Civil Procedure section 367 currently does not prohibit a plaintiff from filing a lawsuit 

under a fictitious name, it only provides that “[e]very action shall be prosecuted in the name of 

the real party in interest, except as provided by statute.”  Case law recognizes that a plaintiff is 

permitted to file a lawsuit under a fictitious name. (See, e.g., Starbucks Corp. v. Superior Court 

(2008) 168 Cal.App.4th 1436, 1452 [“The judicial use of ‘Doe plaintiffs’ to protect legitimate 

privacy rights has gained wide currency, particularly given the rapidity and ubiquity of 

disclosures over the World Wide Web.”]; see also Doe v. Lincoln Unified School District (2010) 

188 Cal.App.4th 758, 766-767 [citing California and federal cases holding that plaintiffs may file 

lawsuits under fictitious names when privacy concerns outweigh the public’s right to know].) 

 

However, there is no uniform procedure for a plaintiff to file a complaint under a fictitious name 

and the law provides no standard for the judge to make this pre-filing determination. Sometimes 

the civil filing clerks reject the filing because the plaintiff’s own name is not listed on the 

complaint and summons, while other clerks require the plaintiff to submit the complaint under 

seal listing the true identity of the plaintiff, along with a form application and order for the court 

to sign allowing the filing and placing the true name under seal.  Once the judge reviews and 

signs the order, the complaint is filed with the fictitious name.  As a practical matter, such orders 

usually permit any party to revisit the issue of the propriety of the fictitious plaintiff later in the 

case.    

 

It is notable that California and federal case law currently requires that the court considering the 

propriety of permitting a plaintiff to proceed under a fictitious name must weigh the right to 

privacy versus the public’s right to know (as discussed above).  However, this resolution instead 

provides a good cause standard to make the same determination and thus appears to be in 

conflict with state and federal case law. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Code of Civil Procedure section 367 to read as follows: 
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§ 367 

(a)  Every action shall be prosecuted in the name of the real party in interest, except as 1 

otherwise provided by statute. 2 

  (b)  a real party in interest shall not file an action under an assumed name without prior 3 

leave of court upon a showing of good cause. 4 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Code of Civil Procedure section 367 requires that an action be prosecuted in the 

name of the real party in interest, yet case law appears to assume that a plaintiff may file an 

action using a fictitious name, without articulating a requirement that any consideration be given 

to whether there is good cause for such anonymity.  See, e.g., Doe v. Lincoln Unified School 

District (2010) 188 Cal.App.4th 758, 767 and Shawna Doe v. Superior Court of Los Angeles 

County (2011) 194 Cal.App.4th 750.  California Rules of Court rule 2.550, subdivision (c) 

provides that “[u]nless confidentiality is required by law, court records are presumed to be 

open.”  There is currently no law that prevents a plaintiff from filing an action using an assumed 

name.  There are a number of reasons why this is a bad thing, most particularly because it 

obscures access to public records about litigants’ activities in the legal system.   

 

The Solution:  Recognizing that there are situations such as Shawna Doe where it makes sense 

that a plaintiff’s identity should be kept private, use of an anonymous name should be reviewed 

by a judge and it should not be an automatic right.  Just as a party has to make a showing to get 

records sealed under California Rules of court rues 2.550 et seq., so should use of an anonymous 

name be reviewed.  Otherwise, the requirement that the action should be prosecuted in the name 

of the real party and the presumption that court records are open are both compromised.  This 

Resolution amends Code of Civil Procedure section 367 to require that a plaintiff must obtain 

leave of court on a showing of good cause before being permitted to file a complaint using an 

assumed name.    

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. box 1826, Carlsbad, 

CA 92057; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 03-03-2014 

  

DIGEST  

Prejudgment Attachment Applications: Notice of Hearing 

Amends Code of Civil Procedure sections 484.040, 484.060, and 1005 to lengthen the time for 

notice of hearing on an application for writ of attachment, opposition, and reply by five days.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution amends Code of Civil Procedure sections 484.040, 484.060, and 1005 to lengthen 

the time for notice of hearing on an application for writ of attachment, opposition, and reply by 

five days.  This resolution should be approved in principle because it gives the court an 

additional five days to review the documents prior to the hearing, which would improve the 

court’s ability to prepare and reduce the likelihood of continuances under section 484.080.   

 

This resolution returns the articulation of the initial notice period to section 484.040, which had 

provided for a 20 day notice period prior to 1989, and increases that notice period to 21 court 

days, as opposed to the 16 court day time frame of section 1005, and strikes the reference to the 

notice period from section 1005.  The last change to this section was in 1989, when the 20 day 

notice time frame from section 484.040 was replaced with the reference to section 1005. 

 

This resolution should be approved in principle, as it gives the court an additional five days to 

review the documents prior to the hearing, thereby improving the court’s ability to prepare and 

reducing the likelihood that the parties would need continuances under Code of Civil Procedure 

section 484.080.  In addition, it would resolve a potential conflict between section 484.060, 

which recites five court days for opposition and two for reply, and section 1005, which provides 

for nine court days for opposition and five for reply. 

 

This resolution seeks to address the tension between the utility of attachment as a tool in 

collection matters and the due process rights of defendants subject to attachment, by increasing 

the time frame for the court to meaningfully prepare for hearing.  These cases are frequently high 

stakes, complex matters that can be evidence intensive, with significant immediate financial 

implications for the parties, on both sides, such that more time for review is appropriate.  While 

it may be true there are other significant, if not dispositive, motions that are heard within shorter 

time frames, at least as to this procedure, this would be a step in the right direction. 

 

Code of Civil Procedure sections 485.010, et seq., which authorize ex parte writs of attachment 

under exigent circumstances, would not be affected by this change in the noticed application 

procedure. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored toamend Code of Civil Procedure sections 484.040, 484.060 and 1005 to read as 

follows: 

 

§ 484.040

No order or writ shall be issued under this article except after a hearing.  At least 21 court 1 

days before the hearing, subject to the requirements for additional notice where service is 2 

effected by means other than personal delivery, as specified  At the times prescribed by 3 

subdivision (b) of Section 1005, the defendant shall be served with all of the following: 4 

      (a) A copy of the summons and complaint. 5 

      (b) A notice of application and hearing. 6 

      (c) A copy of the application and of any affidavit in support of the application. 7 

  8 

§484.060 9 

 10 

      (a) If the defendant desires to oppose the issuance of the right to attach order sought by 11 

plaintiff or objects to the amount sought to be secured by the attachment, the defendant shall file 12 

and serve upon the plaintiff no later than ten five court days prior to the date set for the hearing a 13 

notice of opposition. The notice shall state the grounds on which the defendant opposes the 14 

issuance of the order or objects to the amount sought to be secured by the attachment and shall 15 

be accompanied by an affidavit supporting any factual issues raised and points and authorities 16 

supporting any legal issues raised. If the defendant fails to file a notice of opposition within the 17 

time prescribed, the defendant shall not be permitted to oppose the issuance of the order. 18 

      (b) If a defendant filing a notice of opposition desires to make any claim of exemption as 19 

provided in Section 484.070, the defendant may include that claim in the notice of opposition 20 

filed pursuant to this section. 21 

      (c) The plaintiff may file and serve upon the opposing party a reply seven two court days 22 

prior to the date set for the hearing. 23 

  24 

§1005  25 

(a) Written notice shall be given, as prescribed in subdivisions (b) and (c), for the 26 

following motions: 27 

           (1) Notice of Application and Hearing for Writ of Attachment under Section 484.040. 28 

           (2) (1) Notice of Application and Hearing for Claim and Delivery under Section 512.030. 29 

           (3) (2) Notice of Hearing for Claim of Exemption under Section 706.105. 30 

           (4) (3) Motion to Quash Summons pursuant to subdivision (b) of Section 418.10. 31 

           (5) (4) Motion for Determination of Good Faith Settlement pursuant to Section 877.6. 32 

           (6) (5) Hearing for Discovery of Peace Officer Personnel Records pursuant to Section 33 

1043 of the Evidence Code. 34 

           (7) (6) Notice of Hearing of Third-Party Claim pursuant to Section 720.320. 35 

           (8) (7) Motion for an Order to Attend Deposition more than 150 miles from deponent’s 36 

residence pursuant to Section 2025.260. 37 

           (9) (8) Notice of Hearing of Application for Relief pursuant to Section 946.6 of the 38 

Government Code. 39 

           (10) (9) Motion to Set Aside Default or Default Judgment and for Leave to Defend 40 

Actions pursuant to Section 473.5. 41 

           (11) (10) Motion to Expunge Notice of Pendency of Action pursuant to Section 405.30. 42 

           (12) (11) Motion to Set Aside Default and for Leave to Amend pursuant to Section 585.5. 43 

           (13) (12) Any other proceeding under this code in which notice is required and no other 44 
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time or method is prescribed by law or by court or judge. 45 

      (b) Unless otherwise ordered or specifically provided by law, all moving and supporting 46 

papers shall be served and filed at least 16 court days before the hearing. The moving and 47 

supporting papers served shall be a copy of the papers filed or to be filed with the court. 48 

However, if the notice is served by mail, the required 16-day period of notice before the hearing 49 

shall be increased by five calendar days if the place of mailing and the place of address are 50 

within the State of California, 10 calendar days if either the place of mailing or the place of 51 

address is outside the State of California but within the United States, and 20 calendar days if 52 

either the place of mailing or the place of address is outside the United States, and if the notice is 53 

served by facsimile transmission, express mail, or another method of delivery providing for 54 

overnight delivery, the required 16-day period of notice before the hearing shall be increased by 55 

two calendar days. Section 1013, which extends the time within which a right may be exercised 56 

or an act may be done, does not apply to a notice of motion, papers opposing a motion, or reply 57 

papers governed by this section. All papers opposing a motion so noticed shall be filed with the 58 

court and a copy served on each party at least nine court days, and all reply papers at least five 59 

court days before the hearing.  The court, or a judge thereof, may prescribe a shorter time. 60 

      (c) Notwithstanding any other provision of this section, all papers opposing a motion and 61 

all reply papers shall be served by personal delivery, facsimile transmission, express mail, or 62 

other means consistent with Sections 1010, 1011, 1012, and 1013, and reasonably calculated to 63 

ensure delivery to the other party or parties not later than the close of the next business day after 64 

the time the opposing papers or reply papers, as applicable, are filed. This subdivision applies to 65 

the service of opposition and reply papers regarding motions for summary judgment or summary 66 

adjudication, in addition to the motions listed in subdivision (a). 67 

The court, or a judge thereof, may prescribe a shorter time. 68 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Pre-judgment attachment proceedings can have serious implications for a 

defendant whose assets the plaintiff seeks to attach.  On the other hand, they provide an 

important method of ensuring that a losing defendant’s assets will be available to satisfy a 

judgment should the plaintiff ultimately obtain one, and should the law allow for attachment in 

the particular case.   But attachment applications can be complex, often involving the 

presentation by both sides of detailed and voluminous evidence of agreements made and 

financial transactions entered into, and requiring careful review of the evidence by the court.  

 

Unfortunately, the existing statutorily-prescribed briefing schedule imposes undue and 

unnecessary burdens on the court system, providing as it does that opposition papers may be 

filed a mere five court days before the hearing and reply papers two days before the 

hearing.  This, in many cases, will not allow for meaningful review by the court.  Most busy law 

and motion and writs and receivers departments have tentative ruling systems that require the 

court to issue tentative rulings either one or two court days before the hearing, meaning that in 

those courts a reply brief will often go unread, and the same is possibly true of the opposition. 

 

This resolution will result in the attachment application being fully briefed seven court days 

before the hearing, which will ease the burden on the court.  It is neutral as between the interests 

of plaintiffs and defendants, since it imposes an additional five days of notice on all parties.  It 

will make it more likely that the court will have sufficient time to make the correct decision on 
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this important subject.  

Finally many, if not most, applications for writs of attachment are brought on an ex parte basis, 

and this resolution would have no effect on such applications. 

 

The Solution:   This resolution requires that noticed applications for writs of attachment be filed 

and served sixteen (16) court days before the hearing, papers opposing the application be filed 

and served five (5) court days before the hearing, and reply papers be filed and served two (2) 

court days before the hearing, which is often the day on which the court issues its tentative 

ruling. 

 

It would require the parties to file their application, opposition and reply papers an additional 

five (5) days before the hearing, to allow for meaningful review by the court and court staff. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Ciaran O'Sullivan,Law Offices of Ciaran 

O'Sullivan One Post StreetSuite 800, San Francisco, CA 94104; (415) 391-3711; 

ciaran@cosullivanlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Ciaran O'Sullivan 

 

 

COMMENTS TO RESOLUTION 03-03-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

 

DISAPPROVE: Why are Writs of Attachment either more or less complicated than any other 

motion?  The same argument advanced here—that attachment motions require “detailed and 

voluminous evidence”—applies to any other complex motion falling within the 16-9-5 court day 

filing and service rules of Code of Civil Procedure section 1005.  If the problem is that the Court 

does not have sufficient time to review complex paperwork then Section 1005 should be revised.  

If the problem is that section 484.060 provides less time for opposing papers than Section 1005 

(five court days instead of nine court days for an opposition and two court days instead of five 

court days for a reply), then only section 484.060 should be revised.  Assigning special filing 

deadlines for Writs of Attachment only adds more confusion to motion filing rules.  
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RESOLUTION 03-04-2014 

 

DIGEST  

Probate Requests for Special Notice: Elimination of Fee 

Repeals Government Code section 70662 to eliminate the $40.00 fee for filing a Request for 

Special Notice in probate matters.   

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution repeals Government Code section 70662 to eliminate the $40.00 fee for filing a 

Request for Special Notice in probate matters.  This resolution should be disapproved because 

every dollar the courts can take in helps to ameliorate the ongoing reductions in services which 

have been restricting the public’s access to justice. 

 

In 2013, as part of an effort to ameliorate the dramatic cuts the state government has made to the 

trial court budgets, the legislature enacted Government Code section 70662 to impose a $40.00 

fee on anyone who files a Request for Special Notice in Probate Court.  As a general proposition, 

in every area of state government, there is a trend toward a “pay as you go approach” where the 

users cover the cost of the government service.   

 

Under current law, in place since 1991, Probate Code sections 1250, 2700, and 17204, allow 

anyone to file a Request for Special Notice in an estate administration, guardianship or 

conservatorship, or trust proceeding.  Although it may seem minimal, the fact is that the 

processing of these Requests in fact takes staff time which could otherwise be devoted to other 

activities.  Given the general cost of litigation, a $40.00 fee does not seem unreasonable, 

particularly when compared to other fees, and provides an additional resource to the courts, 

pending a broader solution to the courts’ budgetary problems. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to repeal Government Code section 70662 to read as follows: 

 

§ 70662 

(a) The filing fee for a request for special notice pursuant to Sections 1250, 2700, and 1 

17204 of the Probate Code is forty dollars ($40). This fee shall be in addition to any other fee 2 

charged for a paper filed concurrently with a request for special notice. 3 

  (b) This section shall remain in effect only until January 1, 2019, and as of that date is 4 

repealed, unless a later enacted statute, that is enacted before January 1, 2019, deletes or extends 5 

that date. 6 

 



 

03-10 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under current law, when a person files a Request for Special Notice in a Probate, 

Conservatorship, Guardianship or Trust proceeding, they are required to pay a $40.00 fee.  In 

most cases, a person who files a Request for Special Notice is a creditor, beneficiary or other 

interested person who may have an interest in the case.  For example, a probate referee may file 

a Request for Special Notice in a conservatorship, trust or probate proceeding because they are 

owed money for appraising property in the estate.  A newspaper company may file a Request for 

Special Notice in a probate because they have not been paid for the publication fee.  Family or a 

friend of a conservatee or minor may file a Request for Special Notice because they want to 

ensure that the conservatorship or guardianship is properly managed.  Now, a person has to pay a 

fee in order to ensure that they are paid any money owed from the estate or for wanting to ensure 

that the conservator or guardian are acting in the best interests of the minor or conservatee.  Prior 

to 2014, this fee was never required. 

 

The other issue with the code section is that it is arguable unconstitutional.  Under the California 

Constitution, if a fee is imposed strictly to raise revenue, then it is considered a tax and a tax 

cannot be imposed unless it has been passed by the voters.  Under the code, it appears that the 

imposed fee is strictly to raise revenue for the courts because of the budget cuts.  This becomes 

more apparent when reading subsection (b), which repeals section 70662 after January 1, 

2019.  Because this section has been imposed to raise revenue for the courts, it should be 

repealed.   

 

The Solution:   This resolution would eliminate the required $40.00 fee when a Request for 

Special Notice has been filed by an interested party to the proceedings.  A person should not 

have to pay a fee in order to ensure that their interests are protected.  Also, the revenue that may 

be raised by the fee would not be significant enough to outweigh the burden it imposes. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Karin Horspool, 127 E. State Street, 

Redlands, CA 92373; (909) 792-9660; karin@lawyershp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Karin Horspool 
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COMMENTS TO RESOLUTION 03-04-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

 

There are a number of fees imposed “to ensure [parties’] interests are protected” which are akin 

to the fee for a Request for Special Notice.  For example, fees for issuing and then filing 

Abstracts of Judgment, and fees for filing liens with the Secretary of State.  Requests for Special 

Notice alert the Probate Examiners and Clerks as to notice requirements for Petitions, and 

require extra input by Court staff beyond the mere filing of the document.  $40.00 is not an 

onerous fee, and is justified by this additional burden on the Court staff.  Everyone paying a little 

is far better than the few having to pay a lot to make our system work in these challenging 

economic times.  
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RESOLUTION 03-05-2014 
 

DIGEST  
Civil Procedure: Electronic Signatures and Court Use of Electronic Signatures 
Amends Code of Civil Procedure sections 17, 581d, 582, and 1003 to allow electronic signatures 
and to permit court use of electronic signatures on orders and judgments.  
  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Code of Civil Procedure sections 17, 581d, 582, and 1003 to allow 
electronic signatures and to permit court use of electronic signatures on orders and judgments. 
This resolution should be approved in principle because it provides clarity regarding the 
effectiveness of orders and judgments that the court signs by electronic means and it codifies 
some courts’ current practice of affixing electronic signatures to court prepared orders, party 
prepared orders and judgments.  
 
This resolution seeks to codify some courts’ practice of affixing electronic signatures to tentative 
rulings, party prepared orders and judgments, and defines ‘electronic signature’ as “an electronic 
image of a person’s signature” in the proposed amendment to Code of Civil Procedure section 
17.  
 
The Code of Civil Procedure does not provide for electronic signatures by judges, even though 
many judges already affix electronic signatures to orders/judgments, particularly on 
electronically filed documents.  As the proponent points out, while there are statutes that require 
the court’s signature for the order/judgment to be effective (e.g. Code Civ. Proc., § 581d), the 
Code of Civil Procedure does not indicate the type of signatures permitted.  While California 
Rules of Court, rule 3.1590(1) provides for court signatures on judgments where required, the 
rule does not specify the manner in which the court may sign the judgment.  Yet, the California 
Rules of Court, rule 2.257(e) permits judges to affix electronic signatures to orders “in any 
manner permitted by law,” even though the law does not provide for electronic signatures by 
judges.  Therefore, whether judges may affix electronic signatures to orders/judgment, and how 
they may do so is unclear at this time.  This resolution clarifies the present state of confusion, 
permitting judges to affix electronic signatures to orders/judgments, and provides a definition of 
such electronic signatures. 
 
As the resolution points out, with the advent of electronic filing and the ability to use electronic 
signatures, some courts are already affixing electronic signatures to tentative rulings, party 
prepared orders and judgments. This resolution codifies this practice. 
 
As a consequence of this resolution, the proposed definition of the term ‘electronic signature’ in 
the proposed amendment to Code of Civil Procedure section 17 will override all of the 
definitions for this term presently found in the Rules of Court, rule 2.257.  Notably, the proposed 
amendment to Code of Civil Procedure section is narrower than the definition of ‘electronic 
signature’ currently in California Rules of Court, rule 2.257.  Where there is a conflict between 
the Rules of Court and the Code of Civil Procedure, the Code of Civil Procedure prevails. (See 
e.g. Wilburn v. Oakland Hospital (1989) 213 Cal.App.3d 1107, 1110.) 
 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add amend Code of Civil Procedure sections 17, 581d, 582, and 1003 to read as 

follows: 
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§ 17

(a)  Words used in this code in the present tense include the future as well as the present; 1 

words used in the masculine gender include the feminine and neuter; the singular number 2 

includes the plural and the plural the singular; the word “person” includes a corporation as well 3 

as a natural person; the word “county” includes “city and county”; writing includes printing and 4 

typewriting; oath includes affirmation or declaration; and every mode of oral statement, under 5 

oath or affirmation, is embraced by the term “testify,” and every written one in the term 6 

“depose”; signature or subscription includes an electronic signature, and, when the person cannot 7 

write, a mark, when the person cannot write, with his or her name being written near it by a 8 

person who writes his or her own name as a witness; provided, that when a signature is by mark 9 

it must, in order that the same may be acknowledged or may serve as the signature to any sworn 10 

statement, be witnessed by two persons who must subscribe their own names as witness thereto. 11 

An electronic signature is an electronic image of a person’s signature. 12 

            [The balance of this section remains unchanged.] 13 

 14 

§ 581d 15 

  A written dismissal of an action shall be entered in the clerk’s register and is effective for 16 

all purposes when so entered. 17 

All dismissals ordered by the court shall be in the form of a written order signed by the court and 18 

filed in the action and those orders when so filed shall constitute judgments and be effective for 19 

all purposes, and the clerk shall note those judgments in the register of actions in the case. An 20 

electronic signature by the court shall be effective as an original signature. 21 

 22 

§ 582 23 

  In all other cases judgment shall be rendered on the merits.  The judgment shall be signed 24 

by the court.  An electronic signature by the court shall be effective as an original signature. 25 

 26 

§ 1003 27 

  Every direction of a court or judge, made or entered in writing, and not included in a 28 

judgment, is denominated an order. Where any section of this Code requires the court sign an 29 

order, an electronic signature shall be effective as an original signature.  An application for an 30 

order is a motion.  31 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   With the advent of electronic filing and the ability to use electronic signatures, 

the current practice of some courts is to affix an electronic signature of the judge onto minute 

orders, party prepared orders and judgments.  However, the Code contains no provisions 

allowing the use of electronic signatures by the court on orders and judgments.  The problem is 

exemplified by Code of Civil Procedure section 581d which specifies that an order of dismissal 

by the court must be signed by the court to be effective. (See Powell v. County of Orange (2011) 

197 Cal.App.4th 1573, 1578 [unsigned minute order of dismissal was ineffective].)  However, 

Section 581d is silent as to the manner in which the court must sign the order of dismissal 

thereby calling into question the validity of dismissal orders with a digital signature.  Likewise, 

while California Rules of Court, rule 3.1590(l), provides for court signatures on judgments 

where required, the rule does not specify the manner in which the court may sign the judgment.  
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The Solution:   This resolution codifies current practice of the use of electronic signatures by 

amending Code of Civil Procedure section 17’s identification of signature to include an 

electronic version of a person’s signature.  It further amends Code of Civil Procedure sections 

581d, 582, and 1003 to authorize the court’s use of electronic signatures on dismissal orders, 

judgments, and orders. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 03-06-2014 

 

DIGEST  
Civil Procedure: No Tolling of Statutes of Limitations for Out of State Parties 

Repeals Code of Civil Procedure section 351 thereby eliminating the tolling of statutes of 

limitations for out of state parties.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

Identical to 04-03-2005 and 07-05-2011, which were approved in principle. 

  

Reasons: 

This resolution repeals Code of Civil Procedure section 351 thereby eliminating the tolling of 

statutes of limitations for out of state parties.  This resolution should be approved in principle 

because it eliminates an antiquated, unenforceable, and arguably unconstitutional statute.   

 

Code of Civil Procedure section 351 currently provides for unlimited tolling of any civil statutes 

of limitations while a defendant is out of state.  This statute, originally enacted in 1872, served a 

purpose at the time given that traveling out of state to effectuate service of process on a non-

resident defendant was obviously more difficult than it is today, with airplanes, cars, 

investigative services and process servers available in every state.  California law already 

provides a plaintiff with up to three years to locate a defendant and serve the summons and 

complaint after their case has been filed. (Code Civ. Proc., § 583.210, subd. (a).)  Thus, even if a 

litigant is having difficulty locating the out of state defendant, because the litigant has three years 

to find the defendant once the case is filed, there is no reason to delay the deadline by which the 

lawsuit itself needs to be filed. 

 

Repeal is also appropriate as the statute inherently penalizes in-state defendants over their out-of-

state counterparts.  As noted in Dan Clark Family Partnership v. Miramontes (2011) 193 

Cal.App.4th 219, a nonresident defendant “is potentially subject to liability in California 

indefinitely,” while a resident defendant is not. (Id. at p. 234.)     

 

Finally, numerous courts have questioned the constitutionality of the statute.  Specifically, the 

Dan Clark Court recently found the statute to be unconstitutional as applied to an out of state 

resident, and the Northern District of California reached the same conclusion. (Galvani v. 

Galvani (N.D. Cal. Sept. 12, 2011) 2011 WL 4080338, *5).  Further, the Ninth Circuit 

previously found section 351 to be an unconstitutional violation of the Commerce Clause as 

applied to an out of state defendant. (Abramson v. Brownstein (9th Cir. 1990) 897 F.2d 389, 392-

393.)  Because the ease of both locating and serving out of state defendants has dramatically 

increased since 1872, the statute is no longer necessary, and in light of recent constitutional 

concerns, repeal is appropriate.  

 

If there is any tolling allowed for absence of a defendant from the state, it should be a tolling of 

the time to serve, not the time to file the action.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to repeal Code of Civil Procedure section 351 to read as follows: 
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§ 351 

If, when the cause of action accrues against a person, he is out of the State, the action 1 

may be commenced within the term herein limited, after his return to the State, and if, after the 2 

cause of action accrues, he departs from the State, the time of his absence is not part of the time 3 

limited for the commencement of the action. 4 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   The existing statute is unconstitutional and unenforceable.  Several courts have 

held that the provision imposes an unconstitutional burden on interstate commerce.  (Compare 

Dan Clark Family Partnership v. Miramontes (2011) 193 Cal.App.4th 219, 234 [unconstitutional 

as applied to out-of-state resident]; Abramson v. Brownstein (9th Cir. 1990) 897 F.2d 389, 392-

393 [unconstitutional in violation of Commerce Clause as applied to out-of-state defendant]; and 

Filet Menu, Inc. v. Cheng (1999) 71 Cal.App.4th 1276, 1280-1284 [unconstitutional with respect 

to defendants who travel in the course of interstate commerce]; with Mounts v. Uyeda (1991) 

227 Cal.App.3d 111, 121-122 [distinguishing Abramson as limited to out-of-state defendant 

engaged in interstate commerce; both parties were local residents, and alleged injury did not 

involve interstate commerce].)  Leaving this on the books thus creates a trap for the unwary 

injured plaintiff, who could be left without a remedy if he or she naively relied on it. Code of 

Civil Procedure section 351 currently provides for unlimited tolling of the statutes of limitation 

while the defendant is out of the state.  When the 1872 Legislature enacted section 351, service 

of process on a non-resident defendant was extremely difficult.  Since then, the ease and ability 

in serving non-resident defendants have greatly increased.  Retained investigative services and 

the internet make it much easier to locate individuals.  The initial reasoning behind the 

enactment of section 351 (i.e., if you cannot find someone out of state, you cannot serve that 

person) is an antiquated concept.  Besides, California law already gives a plaintiff up to three 

years to locate a defendant and serve the summons and complaint after their case has been 

filed.  (Code Civ. Proc. § 583.210, subd. (a).) 

 

The Solution:   This resolution solves the problem by repealing Code of Civil Procedure section 

351.  The California Law Revision Commission concurs with the substance of this resolution – 

“The tolling provision now codified as Section 351 dates from as early as 1850, in an era when 

out of state service of process was insufficient to confer personal jurisdiction. Without tolling, a 

defendant could escape liability by staying outside the state where a cause of action accrued until 

the statute of limitations ran. A plaintiff who was unable or unwilling to pursue the defendant in 

the defendant’s place of residence was left without a means of redressing the injury. By tolling 

the limitations period during a defendant’s absence from California, Section 351 preserved the 

plaintiff’s right to redress until the defendant could be served within the state.“Out-of-state 

service of process is now widely available and recent commentary and judicial decisions criticize 

Section 351. Additionally, the tolling of Section 351 is riddled with exceptions. It does not apply 

to corporations, limited partnerships, nonresident motorists, or certain resident motorists, nor in 

certain tax proceedings or actions in rem.”  It concluded, “Section 351 causes substantial 

problems and no longer serves a useful purpose. It should be repealed.” 

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Stephen Marsh, McKenna Long & Aldridge, 

LLP, 600 West Broadway, Suite 2600, San Diego, CA 92101; (619) 699-2418; 

smarsh@mckennalong.com 

 

RESPONSIBLE FLOOR DELEGATE:  Stephen Marsh 
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RESOLUTION 03-07-2014 
  

DIGEST  
Civil Procedure: Date of Service for Items Served Via Notice of Acknowledgment and Receipt 

Amends Code of Civil Procedure section 415.30 to provide that a service of summons is deemed 

complete on the date a notice and acknowledgment of receipt is received, rather than executed. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

Similar to Resolution 07-05-2007, which was withdrawn.   

 

Reasons: 

This resolution amends Code of Civil Procedure section 415.30 to provide that a service of 

summons is deemed complete on the date a notice and acknowledgment of receipt is received, 

rather than executed.  This resolution should be disapproved because it is unnecessary and takes 

away any incentive for a responding party to accept service of summons via mail. 

 

Currently, a party who has agreed to service through the use of a notice and acknowledgment of 

receipt has twenty (20) days to return the acknowledgment of receipt of summons. (Code Civ. 

Proc., § 415.30, subd. (d).)  The proponent argues that the language of the current statute allows 

a party to wait twenty days to execute the acknowledgment of summons, then have the statutory 

thirty days to file a responsive pleading.  Thus, a party served via notice and acknowledgment of 

receipt has, effectively, fifty (50) days to file a responsive pleading, whereas a party personally 

served has only thirty (30) days.  

 

First, this resolution does not address the critical question of how a serving party would have any 

way to determine when the notice and acknowledgment of receipt was actually received by the 

other party.  This is a fundamental deviation from all other statutes which determine response 

deadlines based on the service date, and means of service.   

 

Further, the proponent ignores a key benefit of a party agreeing to accept service by mail through 

the use of a notice and acknowledgment of receipt – namely, the cost savings to the serving party 

of effectuating personal service through a process server or other costly means.  A party agreeing 

to accept service via mail should derive some benefit from their willingness to do so, and a slight 

extension of time currently allowed by the process is an appropriate benefit in exchange for the 

cost savings to the serving party.  If the serving party does not wish to derive this benefit, the 

serving party may simply personally serve the defendant in any action.  Thus, this resolution 

ignores the opportunity cost to the serving party of utilizing this mechanism, and the fact that a 

serving party wishing to avoid giving the responding party this benefit may simply effectuate 

personal service, rather than service by mail.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend California Code of Civil Procedure  415.30 to read as follows: 

 

§ 415.30 

(c) Service of a summons pursuant to this section is deemed complete on the date a 1 

written acknowledgement of receipt of summons is executedreceived, if such acknowledgement 2 
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thereafter is returned to the sender. 3 

  [Subdivisions (a)-(b) and (d)-(e) remain unchanged.] 4 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Santa Clara County Bar Association   

 

STATEMENT OF REASONS 

 

The Problem:   Under existing law, a party normally has 30 days to respond to the filing of a 

complaint. That 30-day period starts when service of the summons, complaint and related 

paperwork is completed. This is not a problem when the party is personally served as service of 

process is deemed complete at the time the party is served (e.g., is physically handed the 

papers).  

 

However, when a party is served via mail in accordance to Cal. Code Civ. Proc. Section 415.30, 

service is “deemed complete on the date a written acknowledgment of receipt of summons is 

executed.” Cal. Code Civ. Proc. Section 415.30(c). A party then has 20 days to return the 

acknowledgment of receipt of summons.  Cal. Code Civ. Proc. Section 415.30(d).  

 

Hence, a party may wait 20 days to execute (sign) and return the acknowledgment of receipt of 

summons, then, for example, wait 30 days to respond to the summons. By waiting to execute and 

return the acknowledgment of receipt of summons, that party may gain an extra 20 days to 

respond to the complaint. This is especially problematic when the party in question has agreed to 

service of process by mail as it skirts the intent of the Code (to respond in 30 days to the filing of 

a complaint). 

 

The Solution:   The proposed solution removes all ambiguity from Section 415.30(c). Under the 

proposed solution, service of a summons is complete the day it is received, rather than when the 

acknowledgement of receipt of summons is executed by the party being served. Therefore, a 

party would not gain additional time to respond to a complaint by waiting to execute and return 

the acknowledgement of receipt of summons.  

 

This amendment would also align Section 415.30(c) with other parts of the Code. In particular, 

Section 1013(a) provides that “service is complete at the time of the deposit” in the mail (noting 

that any duty to act in response to the documents served is extended five calendar days if mailed 

within California, ten days outside of California). Additionally, Section 412.30(a)(6) requires the 

legend: “Notice! You have been sued. The court may decide against you without your being 

heard unless you respond within 30 days,” thereby indicating that a party has 30 days to respond 

to a complaint, unless otherwise indicated in the Code. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Christopher Bella, Edge Law Group, 236 N. 

Santa Cruz Ave. Suite 228, San Jose, CA 95030; (408) 401-6596; cbella@edgelawgroup.com 
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RESPONSIBLE FLOOR DELEGATE:  Christopher Bella 

 

 

COMMENTS TO RESOLUTION 03-07-2014 

 

 

SACRAMENT COUNTY BAR ASSOCIATION 

 

DISAPPROVE: The proponent seeks to add clarity and efficiency to this statute but the resolution does just the 

opposite.  Under current law, a plaintiff can avoid the costs of personal service by sending the complaint with a 

notice of acknowledgment and receipt to counsel for the defendant(s).  The effective date of service is when defense 

counsel executes that notice and acknowledgment.  This provides a date certain for the clock to start running on the 

defendant's response deadline.  This resolution wants to make the effective date the date the notice and 

acknowledgment is "received, if such acknowledgment hereafter is returned to the sender."  Consequently, the 

resolution is unclear as to who is receiving the acknowledgment for the clock to start running; is it when the defense 

counsel receives the blank notice, or the plaintiff's counsel who thereafter receives the signed notice?  Furthermore, 

the only way to ensure that either party "received" the acknowledgment on a certain date is to personally serve it 

(overnight delivery is not always "overnight" and certified mail only works if it's signed for).  Having to personally 

serve a notice and acknowledgment undermines the principal benefit of using that procedure, to wit, to avoid the 

costs of personal service.  Therefore, this resolution provides neither clarity nor efficiency to the statute. 

 

Under current law, some defense counsel do wait until the last day to sign the acknowledgment, thereby gaining 

additional time for responding to a complaint.  However, if that is a material concern for plaintiff's counsel, then the 

solution is to personally serve the defendant with the complaint. 

 

BAR ASSOCIATION OF SAN DIEGO COUNTY 

 

DISAPPROVE: First, deeming service to be complete upon the date of “receipt” as opposed to the date of execution 

is vague and will lead to disputes regarding when the document was in fact “received.”  Second, the responding 

party could receive the notice of acknowledgement of receipt in the mail but decline to execute it.  If the responding 

party fails to complete, sign, and return the notice and acknowledgement within 20 days, the serving party may be 

entitled to recover costs.  By deeming service to be effective upon receipt, the serving party would be absolved from 

effectuating proper service in the event the responding party is not amenable to service by mail.  Finally, service by 

notice and acknowledgement of receipt alleviates the need for the serving party to engage in expensive efforts to 

effectuate personal service, and saves the time needed to locate and serve the responding party personally.  Service 

by mail offers a quick, reliable and inexpensive way of supplying the responding party with notice.  Those who are 

amenable to service by mail receive time in which to execute the notice and acknowledgement in exchange for this 

more efficient means of service. 
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RESOLUTION 04-01-2014 

  

DIGEST  

Common Interest Developments: Legal Representation Allowed in Internal Dispute Proceedings  

Amends Civil Code section 5915 to allow members and homeowners’ associations to be 

represented by counsel in internal dispute resolution proceedings.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 02-03-2012, which was approved in principle as amended.  

 

Reasons: 

This resolution amends Civil Code section 5915 to allow members and homeowners’ 

associations to be represented by counsel in internal dispute resolution proceedings.  This 

resolution should be approved in principle because it ensures that homeowners association 

members, as well as the association, may, but are not required to, be represented by counsel 

during dispute resolution proceedings. 

 

Homeowner associations must engage in an internal dispute resolution process when there is a 

dispute between the association and a member involving their rights, duties or liabilities.  (Civ. 

Code, § 5900.)  That process can be binding and judicially enforceable.  (Civ. Code, § 5915, 

subd. (c).)  Associations are commonly represented by general counsel and have access to their 

legal advice.  While some associations allow their members to be represented by counsel during 

these proceedings, others do not.  A member who is denied the opportunity to be represented by 

counsel in these proceedings is at a great disadvantage to the association who is represented by 

counsel.  This resolution provides the opportunity for an equal playing field between the parties. 

 

This resolution is similar to 02-03-2012, which was approved in principle with recommended 

amendments, and provided that members had the right to be represented by counsel, at their own 

expense, in dispute resolution proceedings.  Resolution 02-03-2012 sought to amend Civil Code 

sections 1363.830 and 1363.840.  Those sections were repealed in 2012 and replaced by Civil 

Code sections 5910 and 5915, respectively. 

 

This resolution is similar to AB 1738 (Chau) (2013-2014 Reg. Sess.), which proposes that each 

party has the “right” to have an attorney present in these proceedings, that the attorney may 

present the party’s position on the issue, and that each party must bear their own legal fees and 

costs.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 5915 to read as follows: 
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§ 5915 

      (a) This section applies to an association that does not otherwise provide a fair, 1 

reasonable, and expeditious dispute resolution procedure. The procedure provided in this section 2 

is fair, reasonable, and expeditious, within the meaning of this article. 3 

      (b) Either party to a dispute within the scope of this article may invoke the following 4 

procedure: 5 

        (1) The party may request the other party to meet and confer in an effort to resolve the 6 

dispute. The request shall be in writing. 7 

        (2) A member of an association may refuse a request to meet and confer. The association 8 

may not refuse a request to meet and confer. 9 

        (3) The board shall designate a director to meet and confer. 10 

        (4) The parties shall meet promptly at a mutually convenient time and place, explain their 11 

positions to each other, and confer in good faith in an effort to resolve the dispute. 12 

        (5) A resolution of the dispute agreed to by the parties shall be memorialized in writing 13 

and signed by the parties, including the board designee on behalf of the association. 14 

      (c) An agreement reached under this section binds the parties and is judicially enforceable 15 

if both of the following conditions are satisfied: 16 

           (1) The agreement is not in conflict with law or the governing documents of the common 17 

interest development or association. 18 

           (2) The agreement is either consistent with the authority granted by the board to its 19 

designee or the agreement is ratified by the board. 20 

      (d) A member may not be charged a fee to participate in the process. 21 

      (e) The procedures in this article shall provide that both the member and the association 22 

may be represented by counsel. 23 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Los Angeles County Bar Association   

 

STATEMENT OF REASONS 

 

The Problem:  Since existing law provides that in some circumstances, resolution of a 

homeowners association’s dispute is binding and judicially enforceable, any default meet and 

confer procedure that is “fair, reasonable, and expeditious” would clearly state that both the 

member and the association may be represented by counsel. This is an access to justice issue 

since millions of California homeowners live in residential common interest developments and 

could be denied meaningful access to justice without a clear understanding that they have access 

to counsel in these internal proceedings and appeals, some of which could be binding and 

judicially enforceable.  

 

The Solution:  Amends section 5915 to specifically require that the default meet and confer 

procedures adopted by all homeowners associations’ comply with a newly added subsection (e) 

which states that a common interest development’s default meet and confer procedures in this 

article shall provide that both the member and the association may be represented by counsel.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Joseph Goldstein, The Goldstein Law Firm, 

8912 Burton Way, Beverly Hills, California 90211; (310) 553-4746; jgoldstein@gpfirm.com 

 

RESPONSIBLE FLOOR DELEGATE:  Joseph Goldstein 
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RESOLUTION 04-02-2014 

 

DIGEST  

Real Property: Service and Recording of Mechanic’s Liens   

Amends Civil Code section 8416 to add a requirement that lenders, reputed lenders and property 

owners of record be named in and served with a recorded mechanic’s lien. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:  

No similar resolutions found.  

 

Reasons:  

This resolution amends Civil Code section 8416 to add a requirement that lenders, reputed 

lenders and property owners of record be named in and served with a recorded mechanic’s lien. 

This resolution should be approved in principle because the service on additional parties will 

ensure that all interested parties will have an opportunity to be heard in any proceeding resulting 

from the original filing.  

 

Under current law, a mechanic’s lien need only be served on the owner, or reputed owner, if 

known. This creates a situation where other lenders and owners are denied notice.  This can 

create serious problems where portions of the properties may be sold to new owners who would 

not receive service of the lien.  

 

The public is better served in any proceeding when all interested persons, whether or not persons 

of record, are notified of the proceeding in time to protect their individual interests.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 8416 to read as follows: 

 

§ 8416 

      (a) A claim of mechanics lien shall be a written statement, signed and verified by the 1 

claimant, containing all of the following: 2 

          (1) A statement of the claimant’s demand after deducting all just credits and offsets. 3 

           (2) The name of the owner or reputed owner, if known, the name of the lender or reputed 4 

lender, if known, and any owner of the property as reflected in records of the County Recorder or 5 

County Assessor for the county in which the property is located.  The claimant may conduct an 6 

in person search of the County Recorder or County Assessor’s records, may rely on the County 7 

Recorder or County Assessor’s internet accessible records if owner identity or owner address 8 

information is provided, or may rely upon a third party data provider with access to such data 9 

from the County Recorder or County Assessor’s office.   10 

           (3) A general statement of the kind of work furnished by the claimant. 11 

           (4) The name of the person by whom the claimant was employed or to whom the 12 

claimant furnished work. 13 
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           (5) A description of the site sufficient for identification. 14 

           (6) The claimant’s address. 15 

           (7) A proof of service affidavit completed and signed by the person serving a copy of the 16 

claim of mechanics lien pursuant to subdivision (c). The affidavit shall show the date, place, and 17 

manner of service, and facts showing that the service was made in accordance with this section. 18 

The affidavit shall show the name and address of the owner or reputed owner upon whom the 19 

copy of the claim of mechanics lien was served pursuant to paragraphs (1) or (2) of subdivision 20 

(c), and the title or capacity in which the person or entity was served. 21 

           (8) The following statement, printed in at least 10-point boldface type. The letters of the 22 

last sentence shall be printed in uppercase type, excepting the Internet Web site address of the 23 

Contractors’ State License Board, which shall be printed in lowercase type: 24 

 25 

“NOTICE OF MECHANICS LIEN 26 

ATTENTION! 27 

Upon the recording of the enclosed MECHANICS LIEN with the county recorder’s office of the 28 

county where the property is located, your property is subject to the filing of a legal action 29 

seeking a court-ordered foreclosure sale of the real property on which the lien has been recorded. 30 

That legal action must be filed with the court no later than 90 days after the date the mechanics 31 

lien is recorded. 32 

The party identified in the enclosed mechanics lien may have provided labor or materials for 33 

improvements to your property and may not have been paid for these items. You are receiving 34 

this notice because it is a required step in filing a mechanics lien foreclosure action against your 35 

property. The foreclosure action will seek a sale of your property in order to pay for unpaid 36 

labor, materials, or improvements provided to your property. This may affect your ability to 37 

borrow against, refinance, or sell the property until the mechanics lien is released. 38 

BECAUSE THE LIEN AFFECTS YOUR PROPERTY, YOU MAY WISH TO SPEAK WITH 39 

YOUR CONTRACTOR IMMEDIATELY, OR CONTACT AN ATTORNEY, OR FOR MORE 40 

INFORMATION ON MECHANICS LIENS GO TO THE CONTRACTORS’ STATE 41 

LICENSE BOARD WEB SITE AT www.cslb.ca.gov.” 42 

      (b) A claim of mechanics lien in otherwise proper form, verified and containing the 43 

information required in subdivision (a), shall be accepted by the recorder for recording and shall 44 

be deemed duly recorded without acknowledgment. 45 

      (c) A copy of the claim of mechanics lien, which includes the Notice of Mechanics Lien 46 

required by paragraph (8) of subdivision (a), shall be served on the owner or reputed owner, the 47 

lender or reputed lender, and any owner of the property as reflected in records of the County 48 

Recorder or County Assessor for the county in which the property is located. Service shall be 49 

made as follows: 50 

           (1) For an owner or reputed owner to be notified who resides in or outside this state, by 51 

registered mail, certified mail, or first-class mail, evidenced by a certificate of mailing, postage 52 

prepaid, addressed to the owner or reputed owner at the owner’s or reputed owner’s residence or 53 

place of business address or at the address shown by the building permit on file with the 54 

authority issuing a building permit for the work, or as otherwise provided in Section 8174.  For 55 

the lender or reputed lender, by registered mail, certified mail, or first-class mail, evidenced by a 56 

certificate of mailing, postage prepaid, addressed to the lender or reputed lender at the address 57 

identified in the Preliminary Notice or as may be reflected in the records of the County Recorder 58 

in which the property is located.  For any owner of the property as reflected in records of the 59 

County Recorder or County Assessor for the county in which the property is located, by 60 

registered mail, certified mail, or first-class mail, evidenced by a certificate of mailing, postage 61 

prepaid, addressed to the address reflected in the records of the County Recorder or County 62 

Assessor.  63 

           (2) If the owner or reputed owner cannot be served by this method, then the copy of the 64 

claim of mechanics lien may be given by registered mail, certified mail, or first-class mail, 65 
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evidenced by a certificate of mailing, postage prepaid, addressed to the construction lender or to 66 

the original contractor. 67 

      (d) Service of the copy of the claim of mechanics lien by registered mail, certified mail, 68 

or first-class mail, evidenced by a certificate of mailing, postage prepaid, is complete at the time 69 

of the deposit of that first-class, certified, or registered mail. 70 

      (e) Failure to serve the copy of the claim of mechanics lien as prescribed by this section, 71 

including the Notice of Mechanics Lien required by paragraph (8) of subdivision (a), shall cause 72 

the claim of mechanics lien to be unenforceable as a matter of law. 73 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under current law, mechanics, materialmen and laborers filing a mechanic’s lien 

against property for services, materials and labor provided need only serve the mechanic’s lien 

on the “owner or reputed owner, if known” despite the fact that the prerequisite 20-Day 

Preliminary Notice needs to be served on the owner or reputed owner and lender or reputed 

lender.  The problem is that the current system does not adequately ensure that owners, whose 

property is subjected to the lien, and lenders, who may have a secured interest in the property, 

receive notice of the lien.  The problem is amplified by the fact that subcontractors are allowed 

rely on information provided by the general contractor in serving the preliminary notice and have 

no obligation, under current law, to perform a follow up inquiry in preparing the mechanic’s 

lien.  The problem is ripe for occurrence in construction of commercial properties where portions 

of a project may be sold during construction to new owners who were never served with the 

preliminary notices and would not receive service of the mechanic’s lien. 

 

The Solution:    This resolution amends Civil Code section 8416 governing the content of the 

mechanic’s lien and requirements for service of the lien to add a requirement that the lender or 

reputed lender and any owners as reflected in the records of the County Recorder or County 

Assessor be named in the lien and served with the lien.  It requires the claimant filing the lien to 

conduct an inquiry of County Recorder or County Assessor records for the identity of 

owners.  To lessen the potential burden associated with such an inquiry, it allows for a search of 

the Recorder and Assessor’s records through the internet, where such records are made available 

via the internet, or via a third party data provider such as title companies or services like Lexis or 

WestLaw.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 04-03-2014 

 

DIGEST  

Real property: Broadens Definition of Mortgage to Include a Deed of Trust. 

Amends Civil Code section 2920 to clarify that mortgages include a deed of trust on real 

property secured by a promissory note. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:  

Similar to Resolution 02-01-2012, which was approved in principle. 

 

Reasons:  

This resolution amends Civil Code section 2920 to clarify that mortgages include a deed of trust 

on real property that is secured by a promissory note.  This resolution should be approved in 

principle because the general public already commonly uses both terms to refer to an obligation 

secured by real property and containing a method to foreclose on a defaulted obligation. 

 

This resolution would clarify that the terms “deed of trust” and “mortgage” can be used 

interchangeably without affecting the enforceability of instruments containing those terms. 

Mortgages and trust deeds differ in really only one aspect.  In a mortgage, title to the property 

only passes when the obligation is satisfied.  In a trust deed, title is passed to a trustee who holds 

title until the obligation is satisfied.  The trustee then conveys title to the obligor under the note.  

 

The nomenclature for obligations secured by real property evolved from different historical 

backgrounds. The eastern two-thirds of the country refers to a real property loan as a mortgage. 

West of the Rockies, trust deeds are much more common.  In real life, they are much the same. 

Interchanging the terms in general conversation should not have legal consequences.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 2920 to read as follows: 

 

§ 2920 

(a) A mortgage is a contract by which specific property, including an estate for years in 1 

real property, is hypothecated for the performance of an act, without the necessity of a change of 2 

possession. Subject to subdivision (b) hereof, a promissory note secured by a deed of trust may 3 

be referred to as a “mortgage,” without affecting the interpretation or enforceability of any of its 4 

terms by such reference. 5 

  (b) For purposes of Sections 2924 to 2924h, inclusive, "mortgage" also means any 6 

security device or instrument, other than a deed of trust, that confers a power of sale affecting 7 

real property or an estate for years therein, to be exercised after breach of the obligation so 8 

secured, including a real property sales contract, as defined in Section 2985, which contains such 9 

a provision. 10 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego county  

 

STATEMENT OF REASONS 

 

The Problem:   The definition of a mortgage found in Civil Code section 2920, subdivision (a) 

would logically include a deed of trust, as such an arrangement clearly hypothecates the property 

for the performance of an act, that is, repayment of the money borrowed. Because a traditional 

mortgage normally involves two parties, the mortgagor (borrower) and mortgagee (lender) 

whereas the deed of trust procedure adds a third party to the mix, the trustee, to hold legal title to 

avoid the necessity of a judicial action to foreclose, lenders have sought to avoid having deeds of 

trust characterized as mortgages, leading to the language of section 2920, subdivision (b) which 

excepts deeds of trust from the class of mortgages with powers of sale. 

 

If you ask a lay person who owns his or her own home subject to loan whether he or she has a 

“mortgage,” the likely answer would be “yes.” In fact, Civil Code section 2923.1 provides for a 

“mortgage broker” as licensed person who provides “mortgage brokerage services” arranging “a 

residential mortgage loan made by an unaffiliated third party.” However, other than the rare 

private transactions involving deeds or other conveyance documents, nobody does traditional 

mortgages in California any more.  The law does not reflect the vernacular in use today.  

 

The Solution:   The universal financing documentation for loans secured by California real estate 

is a promissory note secured by a deed of trust. The supposition is, either way, if you don’t pay 

the note, you lose your property. The difference is that with a traditional mortgage, the lender has 

to file a formal lawsuit to foreclose on the equity for redemption, whereas with a deed of trust, 

the lender/beneficiary need merely instruct the trustee to perform the non-judicial trustee’s sale 

process described in Civil Code sections 2924, et seq.  This Resolution makes clear  that the 

enforcement mechanism contemplated by a deed of trust sets it apart from the traditional 

mortgagor/mortgagee arrangement, while at the same time recognizing that “mortgage brokers” 

broker deeds of trust.   This Resolution reflects the vernacular to avoid unnecessary confusion. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 04-04-2014  

 

DIGEST   

Mechanic’s Lien: Dismissal for Failure to Prosecute Within Six Months 

Amends Civil Code section 8462 to allow discretionary dismissal of complaint to enforce 

mechanic’s lien if plaintiff fails to prosecute claim within six months of filing complaint.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:   

No similar resolutions found. 

 

Reasons:  

This resolution amends Civil Code section 8462 to allow discretionary dismissal of complaint to 

enforce mechanic’s lien if plaintiff fails to prosecute claim with six months of filing complaint. 

This resolution should be approved in principle because it would give the court the discretion to 

weed out cases that are not being reasonably prosecuted.  

 

Currently, a plaintiff can file a case and then ignore it for up to two years by failing to have a 

summons issued.  The defendant’s property may become encumbered, causing lenders to 

withhold funds.  The defendant’s property may suffer increasing damage because the plaintiff 

refuses to prosecute or compromise its claim.  This amendment would give the trial court 

discretion to dismiss a complaint to enforce a lien if the case is not brought to trial within six 

months after the action is commenced and will close the window to intentional non-meritorious 

delay.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 8462 to read as follows: 

 

§ 8462 

      (a) Notwithstanding Section 583.420 of the Code of Civil Procedure, if an action to 1 

enforce a lien is not brought to trial within two years after commencement of the action, the court 2 

may in its discretion dismiss the action for want of prosecution. 3 

      (b) Notwithstanding Section 583.420 of the Code of Civil Procedure, if service is not 4 

made within six months after the action is commenced, the court may in its discretion dismiss the 5 

action for want of prosecution. 6 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  
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STATEMENT OF REASONS 

 

The Problem:   Existing law permits defendants to move for discretionary dismissal if service is 

not made within two years after the action is commenced. Code Civ. Proc. §583.420. 

Discretionary dismissal is also permitted if an action to enforce a mechanic’s lien is not brought 

to trial within two years after commencement. Civ. Code §8462. Plaintiffs must commence 

actions within 90 days after recording their mechanic’s lien to preserve their rights. Civ. Code 

§8460. An action is commenced when the complaint is filed, not when the summons is issued. 

Code Civ. Proc. §350. Currently, plaintiffs may preserve their rights to a mechanic’s lien by 

filing a complaint to enforce the lien, but don’t need to have a summons issued. Plaintiffs who 

fail to have the summons issued may then choose to not prosecute the action while the defendant 

is damaged during this “limbo” period. The Trial Court Delay Reduction Act, Case Management 

Program, California Rules of Court, and Civil Code are not effectively addressing this “limbo” 

period. 

 

The Solution:   When a mechanic’s lien is filed, the defendant’s property is encumbered and 

lenders may withhold funds.  The defendant is continuously damaged while the action is 

pending.  Commencing the action, but failing to serve the defendant, places enormous pressure 

on the defendant to settle the action without being able to defend their position on the merits.This 

resolution will help close the “limbo” period by creating an earlier avenue for requesting 

discretionary dismissal. This resolution will provide the defendant with a possible remedy 

against plaintiffs who intentionally delay prosecution by failing to have their summons issued. It 

will also encourage plaintiffs prosecute their actions.  Making discretionary dismissal will allow 

the court to consider uncontrollable delays due to court processing times.  Discretionary 

dismissal will also permit the court to take into consideration the actions of plaintiffs who are 

actively attempting to prosecute the matter. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Trevor Carson, Carson & Kyung, A Law 

Corporation, 2377 Gold Meadow Way, Suite 220, Gold River, CA 95670; (916) 241-3336; 

tcarson@carsonkyung.com 

 

RESPONSIBLE FLOOR DELEGATE:  Trevor Carson 
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RESOLUTION 04-05-2014 

  

DIGEST  

Property: Fines for Landlords Who Fail to Provide an Address for Personal Service 

Adds Civil Code section 1962.1 to penalize landlords who violate Civil Code section 1962 by 

failing to provide an address at which personal service can be effected. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found.  

 

Reasons: 

This resolution adds Civil Code section 1962.1 to penalize landlords who violate Civil Code 

section 1962 by failing to provide an address at which personal service can be effected.  This 

resolution should be approved in principle because it provides an enforcement mechanism for 

existing law and encourages landlords to comply with existing law. 

 

Civil Code section 1962, requires that landlords provide tenants with an address where personal 

service can be made.  However, there is currently no penalty for landlords who violate that 

requirement.  This resolution fills that gap so that landlords will be encouraged to comply with 

existing law, and will help ensure that tenants can enforce their right live in a habitable property. 

Although a mandatory minimum fine of $1,000 may seem high if the landlord’s violation was an 

honest and inadvertent error, a lower amount would be less likely to encourage landlords to 

comply with their existing obligations.  For instance, a landlord could always claim that the 

omission was inadvertent, and therefore, the risk of facing a $500 penalty would be outweighed 

by the benefits of never being served with a complaint and never having to defend a habitability 

claim.  Further, these penalties only apply if the court finds that the property in fact breaches the 

warranty of habitability; the tenant must prove the landlord breached that warranty before any 

penalty is assessed against the landlord.  The landlord of an uninhabitable property should not be 

able to avoid responsibility for that property by also violating their obligation to give the tenant 

an address for serving a complaint.    

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Civil Code section 1962.1 to read as follows: 

 

§ 1962.1 

Any landlord who violates Civil Code section 1962 by failing to provide an address at 1 

which personal service can be effected, shall be subject to a civil penalty not less than $1,000 nor 2 

more than $5,000 if the court also finds that the property fails to comply with the Warranty of 3 

Habitability as stated in Civil Code section 1941.1. 4 

  The civil penalties provided for in this section are in addition to any other penalty 5 

provided by law. In enforcing this section, the Court shall take into consideration whether the 6 
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violation was inadvertent, and in its discretion, may decide not to penalize a landlord when that 7 

violation was due to a clerical error or inadvertent mistake.  8 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Mateo County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Civil Code section 1962 requires landlords to provide tenants with an address 

where the landlord can be personally served. Civ. Code § 1962(b). However, there is no penalty 

attached to a violation of this Section. 

 

Tenants living with uninhabitable dwellings, as is defined by the Warranty of Habitability in 

Civil Code section 1941.1, are effectively blocked from enforcing their rights against landlords 

who refuse to provide an address where personal service can be effected. Many landlords only 

provide a P.O. Box mailing address. As a result, their tenants are unable to initiate lawsuits. 

 

Although legal mechanisms exist to effect service without a personal address, such as Civil Code 

section 1962.7, many tenants are not aware of them. This new penalty creates a strong incentive 

for landlords to comply with the disclosure requirement. Civil Code section 1962 requires 

landlords to provide tenants with an address where the landlord can be personally served. Civ. 

Code § 1962(b). However, there is no penalty attached to a violation of this Section. 

 

Tenants living with uninhabitable dwellings, as is defined by the Warranty of Habitability in 

Civil Code section 1941.1, are effectively blocked from enforcing their rights against landlords 

who refuse to provide an address where personal service can be effected. Many landlords only 

provide a P.O. Box mailing address. As a result, their tenants are unable to initiate lawsuits. 

 

Although legal mechanisms exist to effect service without a personal address, such as Civil Code 

section 1962.7, many tenants are not aware of them. This new penalty creates a strong incentive 

for landlords to comply with the disclosure requirement. 

 

The Solution:   This resolution creates a penalty of $1,000 to $5,000 for a landlord’s failure to 

provide an address for personal service if a tenant shows there is also a violation of the Warranty 

of Habitability as defined in Civil Code section 1941.1. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Stephen Ilg, American Society of Legal 

Scholars, 53 Fairview Avenue, Daly City, CA 94015; 5105206365; stephenilg@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Stephen  Ilg 
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COMMENTS TO RESOLUTION 04-05-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

 

DISAPPROVE: There are consequences for noncompliance with Civil Code Section 1962 

(a)(1)(B).  Civil Code Section 1962 (c) does not allow a successor owner or manager to serve a 3 

day notice or otherwise evict a tenant during any period of noncompliance.  Civil Code Section 

1962 (d) provides that a noncompliant party who enters into a rental agreement is deemed the 

agent of each person who is an owner for the purpose of service of process and other reasons.  

Civil Code Section 1962 (f) provides if the address provided does not allow for personal 

delivery, it is presumed that rent mailed to the address provided is deemed received on the date 

posted.  Adding a minimum $1,000 penalty is punitive particularly since many individual 

landlords are unaware of the requirements of Civil Code Section 1962 and tenants can usually 

find of the address of the owner by checking the county tax assessor or recorders records (see 04-

02-2014). 
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RESOLUTION 04-06-2014 

  

DIGEST  

Property: Prohibits HOAs from Redacting Information about Financial Transactions 

Amends Civil Code section 5215 to prohibit homeowner associations from redacting information 

about financial transactions.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Civil Code section 5215 to prohibit homeowner associations from 

redacting information about financial transactions.  This resolution should be approved in 

principle because it ensures transparency, fairness and accuracy in HOA financial transactions. 

 

Civil Code section 5205 allows members to inspect association records, which include financial 

statements showing income and expenses.  Members, who pay dues to the HOA, have an interest 

in ensuring that the HOA’s financial records are accurate and that there are no undisclosed 

conflicts of interest between the HOA, its board or other members, and persons hired by the 

HOA.  This resolution furthers that interest by preventing HOAs from using Civil Code section 

5215 as a way to hide undisclosed conflicts, or secretly bestowing favors on other members.  

This resolution also ensures that members can review complete records so that they can 

accurately audit the HOA’s use of member dues.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 5215 to read as follows: 

 

§ 5215 

      (a) Except as provided in subdivision (b), the association may withhold or redact 1 

information from the association records if any of the following are true: 2 

          (1) The release of the information is reasonably likely to lead to identity theft. For the 3 

purposes of this section, “identity theft” means the unauthorized use of another person’s personal 4 

identifying information to obtain credit, goods, services, money, or property. Examples of 5 

information that may be withheld or redacted pursuant to this paragraph include bank account 6 

numbers of members or vendors, social security or tax identification numbers, and check, stock, 7 

and credit card numbers. 8 

          (2) The release of the information is reasonably likely to lead to fraud in connection with 9 

the association. 10 

           (3) The information is privileged under law. Examples include documents subject to 11 

attorney-client privilege or relating to litigation in which the association is or may become 12 

involved, and confidential settlement agreements. 13 

            (4) The release of the information is reasonably likely to compromise the privacy of an 14 
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individual member of the association.  This subsection does not authorize the association to 15 

redact from records defined as interim financial statements under Civil Code section 5200(a)(3) 16 

any of the following information: 17 

         (A) The identity of the counterparty to any transaction with the association, including but 18 

not limited to association members; 19 

         (B) The date of any transaction with the association; 20 

          (C) The amount of any transaction with the association; 21 

         (D) The nature of the transaction. 22 

            (5) The information contains any of the following: 23 

        (A) Records of goods or services provided a la carte to individual members of the 24 

association for which the association received monetary consideration other than assessments. 25 

        (B) Records of disciplinary actions, collection activities, or payment plans of members 26 

other than the member requesting the records. 27 

        (C) Any person’s personal identification information, including, without limitation, social 28 

security number, tax identification number, driver’s license number, credit card account 29 

numbers, bank account number, and bank routing number. 30 

        (D) Minutes and other information from executive sessions of the board as described in 31 

Article 2 (commencing with Section 4900), except for executed contracts not otherwise 32 

privileged. Privileged contracts shall not include contracts for maintenance, management, or 33 

legal services. 34 

          (E) Personnel records other than the payroll records required to be provided under 35 

subdivision (b). 36 

          (F) Interior architectural plans, including security features, for individual homes. 37 

       (b) Except as provided by the attorney-client privilege, the association may not withhold 38 

or redact information concerning the compensation paid to employees, vendors, or contractors. 39 

Compensation information for individual employees shall be set forth by job classification or 40 

title, not by the employee’s name, social security number, or other personal information. 41 

       (c) No association, officer, director, employee, agent, or volunteer of an association shall 42 

be liable for damages to a member of the association or any third party as the result of identity 43 

theft or other breach of privacy because of the failure to withhold or redact that member’s 44 

information under this section unless the failure to withhold or redact the information was 45 

intentional, willful, or negligent. 46 

       (d) If requested by the requesting member, an association that denies or redacts records 47 

shall provide a written explanation specifying the legal basis for withholding or redacting the 48 

requested records. 49 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Homeowners association (“HOA”) boards exercise control over many important 

aspects of their member’s quality of life, such as parking, garbage, window coverings, noise and 

light, common area maintenance, improvements, and imposing assessments for current and 

future improvements.  By bestowing favors on certain members, an “in group” can retain control 

over a HOA board for years or decades, promoting the interests of some at the cost of 

others.  There are few checks or balances on the power wielded by the HOA board.  One of the 

only checks is the members’ statutory right to inspect association records, to audit whether the 

HOA board and its agents are properly enforcing the association’s governing documents. 
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In resisting requests for information made by members, associations frequently invoke Civil 

Code section 5215 to argue that the release of unredacted financial statements that reflect the 

payment (or non-payment) by members of dues and other obligations comprises a “release of … 

information [that] is reasonably likely to compromise the privacy of an individual member of the 

association.”  In this way they effectively prevent their members from auditing the association’s 

actions.    

 

However, invoking section 5215 in this manner is improper, since the requesting member’s use 

of the information is already limited by section 5230(a) which provides, among other things, that 

the associations records and the information they contain “may not be sold, used for a 

commercial purpose, or used for any other purpose not reasonably related to a member's interest 

as a member.”  That section allows an action for injunctive relief and damages arising from 

improper use of such information, and authorizes an award of attorney’s fees to the prevailing 

party.  

 

The Solution:  Current law provides that members of a homeowners association or other 

common interest community are authorized to request, and the association is required to provide, 

specified records, including interim financial statements, containing any or all of balance sheets, 

income and expense sheets, and general ledgers.  (See Civil Code section 5200 et seq.)  A 

homeowners association may redact information from the records provided to a requesting 

member for reasons set forth in Civil Code section 5215, including when the release of which “is 

reasonably likely to compromise the privacy of an individual member of the association.”  Civ. 

C. § 5215(a)(4). 

 

This resolution would amend Civil Code section 5215 to make it clear that an association’s right 

to redact information based on its members’ privacy interests does not extend to basic 

information regarding the association’s transactions with its members.  This resolution would 

thereby foster transparency in the operations of homeowners associations. 

 

This resolution would also reduce claims against an association by members unhappy that the 

association released information of their transactions with the association by making it clear that 

the association did not have the right to redact such information from its financial statements.  To 

the extent that this resolution encourages homeowners associations to provide unredacted 

financial statements, this resolution also would reduce claims by members who seek such 

information.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Matthew Gluck, The Law Office of 

Matthew J. Gluck, 220 Montgomery StreetSuite 1850, San Francisco, California 94104; (415) 

226-1173; mgluck@glucklawoffice.com 

 

RESPONSIBLE FLOOR DELEGATE:  Matthew Gluck 
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COMMENTS TO RESOLUTION 04-06-2014 

 

 

SACRAMENTO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: The problem with this resolution is that it is too broad in its language.  The type 

of records to which this resolution applies are of a nature which would include transactions that 

may be more personal in their character.  The other provisions of Section 5200, describing 

records to be provided by an association upon request, deal with the much more general 

operational budgetary aspects of an association.  The records which would be included by this 

resolution under the heading of "interim financial statements" include general ledger entries 

which, more likely than not, will include such things as amounts paid under settlements or 

disciplinary matters.  The reason that the provisions of Section 5215 (originally Section 

1365.2(d)) were included in the Davis-Stirling Act were to prevent the airing of one's private 

business to the rest of the community.  The language, as it stands, would strip away such 

protection and leave the potential for broadcast of information which some members, who may 

have been involved in a disciplinary or delinquency matter, would rather not have aired in 

public. 

 

The author states that this resolution is necessary to prevent boards from gaining favor with a 

"cadre" of members in order to consolidate and maintain power in the association.  However, 

anecdotal experience shows that such occurrences are extremely rare.  But, as presented, this 

resolution would remove a protection of personal information and likely lead to the exposure of 

such information, with the potential to bring embarrassment to ridicule upon another member of 

the association. 
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RESOLUTION 05-01-2014 

 

DIGEST  

Discovery: Expert Writings  

Amends Code of Civil Procedure sections 2026.010 and 2034.460 to require a designated trial 

expert to produce documents at deposition without a subpoena. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 01-04-2003, which was approved in principle. 

 

Reasons: 

This resolution amends Code of Civil Procedure sections 2026.010 and 2034.460 to require a 

designated trial expert to produce documents at deposition without a subpoena.  This resolution 

should be approved in principle, because it clarifies the method for obtaining reliance documents 

from a trial expert.   

 

Current law provides for parties to produce discoverable reports and writings, but is silent as to 

the parties’ obligations to produce expert reliance materials.  This resolution would allow a party 

to obtain documents from other parties’ experts by means of the same notice currently used to 

require a party to produce a trial expert for deposition. 

 

The resolution could benefit from amendment.  The proposed change to section 2026.010, 

subdivision (c) is potentially problematic, in that it purports to require a nonparty to appear 

without a subpoena, rather than (as in the current section 2034.460, subdivision (a)) compelling 

the party to produce the expert.  The proposed modification to section 2034.460, subdivision (a) 

appears to achieve the proponent’s result, while avoiding the issue of compelling a non-party to 

appear.  If only that section were amended, the current reference in section 2026.010, 

subdivision (c) to use of “any process and procedures” required and available in the state of the 

deposition would require modification, but might benefit from being more narrowly tailored to 

carve out section 2034.460, rather than requiring all experts to appear and produce all 

documents, including electronically stored information.   

 

One possible alternative would be to include changes such as those from Resolution 01-04-2003, 

which was approved in principle by the Conference.  That resolution made a modification similar 

to that proposed here to section 2034.460, but also added a provision to the section (since 

recodified as section 2034.300) governing exclusion of experts, to the effect that an expert’s 

opinion could be excluded at the time of trial if the party failed to “[p]roduce at that expert’s 

deposition the materials or categories of materials specified in the notice of the expert’s 

deposition under subdivision (i).” 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure sections 2026.010 and 2034.460 to read as follows: 

 

§ 2026.010 

(a) Any party may obtain discovery by taking an oral deposition, as described in Section 1 

2025.010, in another state of the United States, or in a territory or an insular possession subject 2 
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to its jurisdiction. Except as modified in this section, the procedures for taking oral depositions in 3 

California set forth in Chapter 9 (commencing with Section 2025.010) apply to an oral 4 

deposition taken in another state of the United States, or in a territory or an insular possession 5 

subject to its jurisdiction. 6 

      (b) If a deponent is a party to the action, an expert retained and designated as an expert by 7 

a party, or an officer, director, managing agent, or employee of a party, the service of the 8 

deposition notice is effective to compel that deponent to attend and to testify, as well as to 9 

produce any document, electronically stored information, or tangible thing for inspection, 10 

copying, testing, or sampling. The deposition notice shall specify a place in the state, territory, or 11 

insular possession of the United States that is within 75 miles of the residence or a business 12 

office of a deponent. 13 

      (c) If the deponent is not a party to the action, an expert retained and designated as an 14 

expert by a party, or an officer, director, managing agent, or employee of a party, a party serving 15 

a deposition notice under this section shall use any process and procedures required and available 16 

under the laws of the state, territory, or insular possession where the deposition is to be taken to 17 

compel the deponent to attend and to testify, as well as to produce any document, electronically 18 

stored information, or tangible thing for inspection, copying, testing, sampling, and any related 19 

activity. 20 

 21 

 §  2034.460 22 

(a) The service of a proper deposition notice accompanied by the tender of the expert 23 

witness fee described in Section 2034.430 is effective to require the party employing or retaining 24 

the expert to produce the expert for the deposition, and for that expert to produce documents 25 

identified in the deposition notice without subpoena. 26 

      (b) If the party noticing the deposition fails to tender the expert's fee under Section 27 

2034.430, the expert shall not be deposed at that time unless the parties stipulate otherwise. 28 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law is unclear whether a Notice of Taking Deposition is sufficient to 

compel an expert witness to also bring documents to the deposition.  Pursuant to Code of Civil 

Procedure section 2034.460(a) service of a proper deposition notice, accompanied by an expert 

witness fee, obligates the party designating such expert to produce him or her for deposition.  It 

is unclear whether the notice may be coupled with a demand that the expert produce 

documents.  Code of Civil Procedure section 2034.410 states the deposition of a listed trial 

expert shall be governed by Section 2025.010, et seq., and Section 2025.280 requires a 

deposition subpoena for production of a nonparty deponent’s records.   

 

The Solution:  This Resolution clarifies Code of Civil Procedure sections 2026.010 and 2034.460 

so that a proper deposition notice would require a party’s retained and designated expert witness 

to produce documents at the deposition without the need for a subpoena.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Peter Ward, Ward & Hagen, LLP, 440 

Stevens Avenue, Ste. 350, Solana Beach, CA 92075; (858) 847-0505; pcw@wardhagen.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 
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RESOLUTION 05-02-2014 

 

DIGEST  

Civil Procedure:  Clarifying Time To Produce Records Responsive to Deposition Subpoena 

Amends Code of Civil Procedure section 2025.270 to provide that deposition date must occur at 

least 20 days after issuance, or 15 days after service, of a subpoena for records.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 2025.270 to provide that deposition date 

must occur at least 20 days after issuance, or 15 days after service, of a subpoena for records.  

This resolution should be approved in principle because it would remove ambiguity from the 

current statute and provide both litigants and third parties with a clear calculation of a deposition 

date in response to a deposition subpoena. 

 

Presently, the statute provides that “the deposition date shall be scheduled” at least 20 days after 

issuance of the subpoena for consumer or employment records. The proponent argues that a 

party may “issue” a subpoena – that is, to sign and thus make effective the subpoena – at a date 

before actually “serving” the subpoena, thus shortening the actual time a party has to respond to 

the subpoena.  Although proponent does not cite an instance where “issuance” has been 

interpreted to mean something other than “service,” it is conceivable that, because the word 

“service” is not used in the statute, a court could consider “issuance” to mean something 

different.  For example, Government Code section 12963.1 states that the Department of Fair 

Employment and Housing may “issue and serve” a subpoena, which could imply that issuance of 

a subpoena and service of a subpoena are two different things.  The goal of this resolution – to 

clarify that a party must be given at least 15 days to respond to a subpoena – is well taken, as 

parties, consumers, and third parties to litigation should be given as clear instructions as possible 

as to when a deposition may be set when a party has served a subpoena seeking consumer or 

employment records.    

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 2025.270 to read as follows: 

 

§ 2025.270 

(a) An oral deposition shall be scheduled for a date at least 10 days after service of the 1 

deposition notice. 2 

  (b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding 3 

under Chapter 4 (commencing with Section 1159) of Title 3 of Part 3, an oral deposition shall be 4 

scheduled for a date at least five days after service of the deposition notice, but not later than five 5 

days before trial. 6 

  (c) Notwithstanding subdivisions (a) and (b), if, as defined in Section 1985.3 or 1985.6, 7 

the party giving notice of the deposition is a subpoenaing party, and the deponent is a witness 8 
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commanded by a deposition subpoena to produce personal records of a consumer or employment 9 

records of an employee, the deposition shall be scheduled for a date at least 20 days after the 10 

issuance or 15 days after service of that subpoena, whichever is later. 11 

  (d) On motion or ex parte application of any party or deponent, for good cause shown, the 12 

court may shorten or extend the time for scheduling a deposition, or may stay its taking until the 13 

determination of a motion for a protective order under Section 2025.420. 14 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Existing Code of Civil Procedure section 2025.270, subdivision (c) provides that 

a deposition subpoena for consumer or employment records must reflect a date at least 20 days 

after issuance of the subpoena, which is vague at best.  As the law currently stands, the 

possibility is left open that someone could “issue” a subpoena for the production of consumer or 

employment records, but delay service of such subpoena, thereby shortening the time for 

response.  The law should be clear as to the minimum time that the deponent has to gather and 

supply the records.  Thus use of the term “issuance” by itself is not sufficiently clear to allow 

objective measurement.  

 

The Solution:  This Resolution would adopt the same standard for service as that fund in Code of 

Civil Procedure section 2020.410, subdivision (c), for business and consumer records, i.e., 20 

days after issuance or 15 days after service, whichever is later.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Peter Ward, Ward & Hagen, LLP, 440 

Stevens Avenue, Ste. 350, Solana Beach, CA 92075; (858) 847-0505; pcw@wardhagen.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 
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RESOLUTION 05-03-2014 

 

DIGEST  

Discovery: Time for Production of Documents by a Non-Party at Deposition 

Amends Code of Civil Procedure section 2020.220 to provide that a document and testimony 

subpoena requires the same amount of notice as a documents-only subpoena. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 2020.220 to provide that a document 

and testimony subpoena requires the same amount of notice as a documents-only subpoena.  This 

resolution should be approved in principle, because it provides clarity to parties on the amount of 

notice required for a records and testimony deposition subpoena, by reconciling the notice period 

with the period for a records-only deposition subpoena. 

 

The proposed notice period – the later of 20 days after issuance of the subpoena, or 15 days after 

service – is identical to the notice period currently required for a records-only deposition 

subpoena under Code of Civil Procedure section 2020.410, subdivision (c).  The two notice 

periods should be made consistent with one another. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 2020.220 to read as follows: 

 

§ 2020.220 

  (a) Subject to subdivision (c) of Section 2020.410, service of a deposition subpoena shall 1 

be effected a sufficient time in advance of the deposition to provide the deponent a reasonable 2 

opportunity to locate and produce any designated business records, documents, electronically 3 

stored information, and tangible things, as described in Article 4 (commencing with Section 4 

2020.410), and, where personal attendance is commanded, a reasonable time to travel to the 5 

place of deposition.  The deposition cannot proceed until 20 days after the deposition subpoena 6 

is issued, or 15 days after it is served, whichever is longer. 7 

 8 

[subdivisions (b) through (m) remain unchanged] 9 

10  

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Existing Code of Civil Procedure section 2020.410 provides for 20 days’ notice 

where the Deposition Subpoena is only requesting production of documents.  Code of Civil 

Procedure section 2020.220, for production of documents and testimony requires only a 
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“sufficient time in advance of the deposition” to allow the deponent to locate and produce 

documents.   Thus it appears that the legislature contemplated that a subpoena requesting both 

testimony and production of documents, could require the deposition to occur much more 

quickly than if only a document production is requested.  The two statutes should be conformed 

to provide the same time limitation of 20 days after the deposition subpoena is issued, or 15 days 

after it is served, whichever is longer.   

 

The Solution:  This Resolution conforms the two statutes by amending Code of Civil Procedure 

section 2020.220 to also provide the same time limitation of 20 days after the deposition 

subpoena is issued, or 15 days after it is served, whichever is longer  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Peter Ward, Ward & Hagen, LLP, 440 

Stevens Avenue, Ste. 350, Solana Beach, CA 92075; (858) 847-0505; pcw@wardhagen.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 
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RESOLUTION 05-04-2014 

  

DIGEST 

Civil Procedure:  Extend Time for Production of Documents with Deposition 

Amends Code of Civil Procedure sections 2025.270 and 2025.280 to provide 30 days to produce 

documents at deposition, similar to the procedure used with a notice to produce. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

  

History:  

No similar resolutions or legislation found. 

 

Reasons:  

This resolution amends Code of Civil Procedure sections 2025.270 and 2025.280 to provide 30 

days to produce documents at deposition, similar to the procedure used with a notice to produce.  

This resolution should be disapproved because it would unduly burden the scheduling of 

depositions to prepare for trial, and adequate remedies exist currently to address the abuses 

identified. 

 

It is commonly desirable to question a deponent regarding particular documents.  Coordinating 

deposition schedules would be unduly complicated if all of those depositions required 30 days’ 

notice, particularly as trial or the discovery cut-off date approaches.  Although the current 

statutes allow for the possibility of abuse, there already exist remedies, such as protective orders, 

that can serve to address any such problems.  Moreover, counsel for the deponent can meet and 

confer about alternative deposition dates or if the deposition notice seeks an excessive number of 

documents to be brought to the deposition in a short amount of time. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure sections 2025.270 and 2025.280 to read as follows: 

 

§ 2025.270

     (a) An oral deposition shall be scheduled for a date at least 10 days after service of the 1 

deposition notice.  Where the deposition notice also requires production of documents by a party 2 

pursuant to Section 2025.280, the deposition shall be scheduled for a date at least 30 days after 3 

service of the deposition notice. 4 

      (b) Notwithstanding subdivision (a), in an unlawful detainer action or other proceeding 5 

under Chapter 4 (commencing with Section 1159) of Title 3 of Part 3, an oral deposition shall be 6 

scheduled for a date at least five days after service of the deposition notice, but not later than five 7 

days before trial. 8 

      (c) Notwithstanding subdivisions (a) and (b), if, as defined in Section 1985.3 or 1985.6, 9 

the party giving notice of the deposition is a subpoenaing party, and the deponent is a witness 10 

commanded by a deposition subpoena to produce personal records of a consumer or employment 11 

records of an employee, the deposition shall be scheduled for a date at least 20 days after 12 

issuance of that subpoena. 13 
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      (d) On motion or ex parte application of any party or deponent, for good cause shown, the 14 

court may shorten or extend the time for scheduling a deposition, or may stay its taking until the 15 

determination of a motion for a protective order under Section 2025.420. 16 

 17 

§ 2025.280 18 

      (a) The service of a deposition notice under Section 2025.240 that is for a date that is no 19 

earlier than 30 days after service of the notice, is effective to require any deponent who is a party 20 

to the action or an officer, director, managing agent, or employee of a party to attend and to 21 

testify, as well as to produce any document, electronically stored information, or tangible thing 22 

for inspection and copying. 23 

      (b) The attendance and testimony of any other deponent, as well as the production by the 24 

deponent of any document, electronically stored information, or tangible thing for inspection and 25 

copying, requires the service on the deponent of a deposition subpoena under Chapter 6 26 

(commencing with Section 2020.010). 27 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Existing Code of Civil Procedure section 2025.270 provides that a deposition may 

be scheduled for a date at least 10 days afterservice of the notice of deposition. Code of Civil 

Procedure section 2025.280 also permits a party to request production of documents at the 

deposition of a party.  In contrast, a party has 30 days to produce documents pursuant to an 

inspection demand. The effect of section 2025.270 is that where both documents and testimony 

are sought in a notice of deposition, a party will be required to produce documents after only 10 

days' notice. This results in significant discovery abuse.  

 

The Solution:  This Resolution conforms the time for  production of documents pursuant to a 

notice of deposition to the time for production of documents pursuant to an inspection demand 

(30 days).  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Stanley Prowse, Law Offices of Stanley D. 

Prowse, 5876 Owens Avenue, #150, Carlsbad, CA 92008; (760) 438-8460; 

sprowse@stanprowse.com 

 

RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 
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RESOLUTION 05-05-2014 

 

DIGEST  

Civil Procedure:  Notice to Consumer of Subpoenaed Records if Consumer is Deceased 

Amends Code of Civil Procedure section 1985.3 to require a Notice to Consumer whose records 

are being subpoenaed to be served on a court-appointed personal representative of the consumer.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 03-12-2008, which was disapproved, and Resolutions 11-09-2005 and 03-

05-2008 which were withdrawn.   

 

Reasons: 

This resolution amends Code of Civil Procedure section 1985.3 to require a Notice to Consumer 

whose records are being subpoenaed to be served on a court-appointed personal representative of 

the consumer.  This resolution should be disapproved because current statutory mechanisms 

already provide direction as to the proper person to serve in the event a deceased consumer’s 

records are subpoenaed.   

 

The proponent argues that there are no current provisions in the Code of Civil Procedure giving 

clear guidance to a subpoenaing party on how to serve a deceased consumer.  However, statutes 

allowing a decedent’s estate to commence a cause of action or proceeding make clear that the 

personal representative of the decedent’s estate, or if none, the successor in interest, is the 

appropriate individual to commence such actions and/or proceedings on the decedent’s behalf.  

(Code Civ. Proc., §§ 377.30-377.35.)  Likewise, should the subpoenaing party need to serve a 

Notice to Consumer for the deceased consumer’s records, this notice should be served on the 

personal representative of the decedent’s estate, or if none, the decedent’s successor in interest.  

It is either the personal representative or the successor in interest who would be responsible for 

making any objection or initiating any proceeding to quash the subpoena on behalf of the 

deceased consumer, using the mechanisms provided in section 1985.3.  Accordingly, it is the 

personal representative or, alternatively, successor in interest, who must be served with any 

appropriate Notice to Consumer.  This is a resolution in search of a problem, and the existing 

mechanisms in the Code of Civil Procedure can and should be utilized to effectuate noticed when 

the records of a deceased consumer are subpoenaed.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 

 

§ 1985.3 

      (a) For purposes of this section, the following definitions apply:  1 

           (1) "Personal records" means the original, any copy of books, documents, other writings, 2 

or electronically stored information pertaining to a consumer and which are maintained by any 3 

"witness" which is a physician, dentist, ophthalmologist, optometrist, chiropractor, physical 4 

therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary clinic, 5 

pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center, clinical or 6 

diagnostic laboratory, state or national bank, state or federal association (as defined in Section 7 

5102 of the Financial Code), state or federal credit union, trust company, anyone authorized by 8 
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this state to make or arrange loans that are secured by real property, security brokerage firm, 9 

insurance company, title insurance company, underwritten title company, escrow agent licensed 10 

pursuant to Division 6 (commencing with Section 17000) of the Financial Code or exempt from 11 

licensure pursuant to Section 17006 of the Financial Code, attorney, accountant, institution of the 12 

Farm Credit System, as specified in Section 2002 of Title 12 of the United States Code, or 13 

telephone corporation which is a public utility, as defined in Section 216 of the Public Utilities 14 

Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a private or public 15 

preschool, elementary school, secondary school, or postsecondary school as described in Section 16 

76244 of the Education Code.  17 

           (2) "Consumer" means any individual, partnership of five or fewer persons, association, 18 

or trust which has transacted business with, or has used the services of, the witness or for whom 19 

the witness has acted as agent or fiduciary.  20 

           (3) "Subpoenaing party" means the person or persons causing a subpoena duces tecum to 21 

be issued or served in connection with any civil action or proceeding pursuant to this code, but 22 

shall not include the state or local agencies described in Section 7465 of the Government Code, 23 

or any entity provided for under Article VI of the California Constitution in any proceeding 24 

maintained before an adjudicative body of that entity pursuant to Chapter 4 (commencing with 25 

Section 6000) of Division 3 of the Business and Professions Code.  26 

           (4) "Deposition officer" means a person who meets the qualifications specified in Section 27 

2020.420.  28 

      (b) Prior to the date called for in the subpoena duces tecum for the production of personal 29 

records, the subpoenaing party shall serve or cause to be served on the consumer whose records 30 

are being sought a copy of the subpoena duces tecum, of the affidavit supporting the issuance of 31 

the subpoena, if any, and of the notice described in subdivision (e), and proof of service as 32 

indicated in paragraph (1) of subdivision (c). This service shall be made as follows:  33 

           (1) To the consumer personally, or at his or her last known address, or in accordance with 34 

Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if he or she is a party, to his 35 

or her attorney of record. If the consumer is a minor, service shall be made on the minor's parent, 36 

guardian, conservator, or similar fiduciary, or if one of them cannot be located with reasonable 37 

diligence, then service shall be made on any person having the care or control of the minor or 38 

with whom the minor resides or by whom the minor is employed, and on the minor if the minor 39 

is at least 12 years of age. If the consumer is deceased, service shall be made on a court-40 

appointed personal representative of the consumer.  41 

           (2) Not less than 10 days prior to the date for production specified in the subpoena duces 42 

tecum, plus the additional time provided by Section 1013 if service is by mail.  43 

           (3) At least five days prior to service upon the custodian of the records, plus the 44 

additional time provided by Section 1013 if service is by mail.  45 

      (c) Prior to the production of the records, the subpoenaing party shall do either of the 46 

following:  47 

           (1) Serve or cause to be served upon the witness a proof of personal service or of service 48 

by mail attesting to compliance with subdivision (b).  49 

           (2) Furnish the witness a written authorization to release the records signed by the 50 

consumer or by his or her attorney of record. The witness may presume that any attorney 51 

purporting to sign the authorization on behalf of the consumer acted with the consent of the 52 

consumer, and that any objection to release of records is waived.  53 

      (d) A subpoena duces tecum for the production of personal records shall be served in 54 

sufficient time to allow the witness a reasonable time, as provided in Section 2020.410, to locate 55 

and produce the records or copies thereof.  56 

      (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a consumer 57 

or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, in a 58 

typeface designed to call attention to the notice, indicating that (1) records about the consumer 59 

are being sought from the witness named on the subpoena; (2) if the consumer objects to the 60 
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witness furnishing the records to the party seeking the records, the consumer must file papers 61 

with the court or serve a written objection as provided in subdivision (g) prior to the date 62 

specified for production on the subpoena; and (3) if the party who is seeking the records will not 63 

agree in writing to cancel or limit the subpoena, an attorney should be consulted about the 64 

consumer's interest in protecting his or her rights of privacy. If a notice of taking of deposition is 65 

also served, that other notice may be set forth in a single document with the notice required by 66 

this subdivision.  67 

      (f) A subpoena duces tecum for personal records maintained by a telephone corporation 68 

which is a public utility, as defined in Section 216 of the Public Utilities Code, shall not be valid 69 

or effective unless it includes a consent to release, signed by the consumer whose records are 70 

requested, as required by Section 2891 of the Public Utilities Code.  71 

      (g) Any consumer whose personal records are sought by a subpoena duces tecum and 72 

who is a party to the civil action in which this subpoena duces tecum is served may, prior to the 73 

date for production, bring a motion under Section 1987.1 to quash or modify the subpoena duces 74 

tecum. Notice of the bringing of that motion shall be given to the witness and deposition officer 75 

at least five days prior to production. The failure to provide notice to the deposition officer shall 76 

not invalidate the motion to quash or modify the subpoena duces tecum but may be raised by the 77 

deposition officer as an affirmative defense in any action for liability for improper release of 78 

records. Any other consumer or nonparty whose personal records are sought by a subpoena 79 

duces tecum may, prior to the date of production, serve on the subpoenaing party, the witness, 80 

and the deposition officer, a written objection that cites the specific grounds on which production 81 

of the personal records should be prohibited. No witness or deposition officer shall be required to 82 

produce personal records after receipt of notice that the motion has been brought by a consumer, 83 

or after receipt of a written objection from a nonparty consumer, except upon order of the court 84 

in which the action is pending or by agreement of the parties, witnesses, and consumers affected. 85 

The party requesting a consumer's personal records may bring a motion under Section 1987.1 to 86 

enforce the subpoena within 20 days of service of the written objection. The motion shall be 87 

accompanied by a declaration showing a reasonable and good faith attempt at informal resolution 88 

of the dispute between the party requesting the personal records and the consumer or the 89 

consumer's attorney.  90 

      (h) Upon good cause shown and provided that the rights of witnesses and consumers are 91 

preserved, a subpoenaing party shall be entitled to obtain an order shortening the time for service 92 

of a subpoena duces tecum or waiving the requirements of subdivision (b) where due diligence 93 

by the subpoenaing party has been shown.  94 

      (i) Nothing contained in this section shall be construed to apply to any subpoena duces 95 

tecum which does not request the records of any particular consumer or consumers and which 96 

requires a custodian of records to delete all information which would in any way identify any 97 

consumer whose records are to be produced.  98 

      (j) This section shall not apply to proceedings conducted under Division 1 (commencing 99 

with Section 50), Division 4 (commencing with Section 3200), Division 4.5 (commencing with 100 

Section 6100), or Division 4.7 (commencing with Section 6200), of the Labor Code.  101 

      (k) Failure to comply with this section shall be sufficient basis for the witness to refuse to 102 

produce the personal records sought by a subpoena duces tecum.  103 

      (l) If the subpoenaing party is the consumer, and the consumer is the only subject of the 104 

subpoenaed records, notice to the consumer, and delivery of the other documents specified in 105 

subdivision (b) to the consumer, is not required under this section. 106 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  
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STATEMENT OF REASONS 

 

The Problem:   There is no provision in the Code of Civil Procedure giving guidance to a 

subpoenaing party on how to serve a deceased consumer.  This leaves the party no clear course 

of action to ensure effective notice on the consumer whose records are being sought, and might 

have had, and might continue to have, a need to protect his or her privacy or other rights.  The 

subpoenaing party might have the wherewithal to search for heirs or successors of the deceased 

consumer, but even if heirs or successors are found, or a probate proceeding has been opened, 

the existing section does not provide that effective service can be made on either.  The existing 

law makes it impossible for a subpoenaing party to obtain records of a deceased consumer, and 

for the privacy or other rights of the consumer to be protected. 

 

The Solution:   This change makes it clear that service on a deceased consumer must be made on 

a personal representative duly appointed by a court, to be effective. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Borden Webb, Webb & Tapella Law 

Corporation, 7311 Greenhaven Drive, Suite 273, Sacramento, CA 95831; (916) 447-1675; 

bwebb@probateattorneys.com 

 

RESPONSIBLE FLOOR DELEGATE:  Borden Webb 
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RESOLUTION 05-06-2014 

 

DIGEST  

Discovery: Untimely Expert Demands 

Amends Code of Civil Procedure section 2034.220 to require a party desiring to serve a tardy 

expert witness demand must first obtain approval of the court. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 2034.220 to require a party desiring to 

serve a tardy expert witness demand must first obtain approval of the court.  This resolution 

should be approved in principle because it will help to effect the legislative objective of having 

parties issue their expert demands on the timeline already set forth in the statute. 

 

The existing statute requires parties to issue expert witness demands within a set period of time.  

However, the statute undercuts that requirement to some extent by putting the burden on the 

party served with an untimely demand to seek a protective order.  This resolution would properly 

place the burden on the party seeking to serve an untimely demand.  If passed, the Resolution 

would also likely require an amendment to Code of Civil Procedure section 2034.250, 

subdivision (b)(1), which provides for a motion to quash an expert demand because it was 

untimely served.  If untimely demands can only be made upon a showing of good cause by the 

party seeking to issue the tardy demand, this motion to quash would serve no purpose. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 2034.220 to read as follows: 

 

§ 2034.220 

Leave of Court Not Required; Time for Making Demand.; Motion for Order; Monetary and 1 

Other Sanctions. 2 

  (a)  Any party may make a demand for an exchange of information concerning expert 3 

trial witnesses without leave of court.  A party shall make this demand no later than the 10th day 4 

after the initial trial date has been set, or 70 days before that trial date, whichever is closer to the 5 

trial date. 6 

  (b)  Any party that fails to comply with the deadlines described in subsection (a) may not 7 

serve a demand to exchange information without first obtaining approval of the court upon a 8 

noticed motion. 9 

  (c)  A motion under subdivision (b) shall be accompanied by a meet and confer 10 

declaration under Section 2016.040. 11 

  (d)  The court shall impose a monetary sanction under Chapter 7 (commencing with 12 

Section 2023.010) against any party, person, or attorney who unsuccessfully makes or opposes a 13 

motion to serve a demand to exchange information under this section, unless it finds that the one 14 

subject to the sanction acted with substantial justification or that other circumstances make the 15 

imposition of the sanction unjust. 16 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   The demand for exchange of expert witness information is a well known part of 

litigation.  The procedure is governed by equally well established statutory time frames to ensure 

a timely exchange of information among the parties.   A party that fails to serve a timely 

demand, but then later realizes the error, under the existing law, may simply serve a tardy 

demand.  If a recipient of the tardy demand wishes to oppose the tardy demand, the burden is on 

the recipient to race into court, possibly on an ex parte basis, to seek a protective order.  The 

problem of an untimely exchange is magnified because the parties are generally within one-three 

months of the commencement of trial.  The burden of going to court should be placed on the 

party causing the problem, not the innocent recipient of the tardy notice.   

  

The Solution:   This resolution puts the burden of going to court on the party that is seeking to 

serve the tardy demand to exchange expert witness information.  This proposed resolution does 

not directly affect any other law, statute, or rule.  This proposed resolution provides for a "meet 

and confer" process, which is consistent with other provisions in the Civil Discovery Act, 

but puts the onus of going to court on the party serving the tardy demand for exchange of 

information, rather than the recipient of the tardy demand.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: John Short, Brown White & Newhouse, 300 

E. State StreetSuite 300, Redlands, California 92373; (909) 798-6179; 

jshort@brownwhitelaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  John Short 
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RESOLUTION 06-01-2014 

  

DIGEST  

Death Penalty Sentencing:  Mitigating Circumstances 

Amends Penal Code section 190.3 to add as a mitigating factor whether defendant was or is in 

the military, or is suffering from sexual trauma, traumatic brain injury or PTSD. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 190.3 to add as a mitigating factor whether defendant 

was or is in the military, or is suffering from sexual trauma, traumatic brain injury or PTSD.  

This resolution should be approved in principle because veterans are returning with severe 

behavioral issues related to conditions that courts should consider in sentencing. 

 

Penal Code section 190.3 lists factors a jury may consider in aggravation or mitigation when 

determining whether to recommend the death penalty.  The “catch-all” provision in 

subdivision (k) permits defendants to present evidence on almost any subject in mitigation, 

including expert testimony that a defendant suffers the sort of mental conditions contained in this 

resolution.  Such evidence may also be introduced pursuant to subdivision (d), which permits the 

jury to consider “[w]hether or not the offense was committed while the defendant was under the 

influence of extreme mental or emotional disturbance.”  (See, e.g. People v. Weaver (2001) 

26 Cal.4th 876, 976-977; People v. Clark (1992) 3 Cal.4th 41, 163.) 

 

However, veterans today are suffering increased numbers and severity of traumatic injury.  

Forces in Afghanistan and Iraq are at increased risk of blast injuries because of IEDs and other 

explosive devices.  It is estimated 22% of all combat casualties from these conflicts are brain 

injuries, compared to 12% in Vietnam.  PTSD is estimated to occur in 11-20% of veterans from 

today’s wars.  Reports of sexual abuse are also on the rise.  According to a 2011 Newsweek 

report, women are more likely to be assaulted by a fellow soldier than killed in combat.  In a 

recent anonymous survey, 23% of women and 4% of men reported experiencing unwanted 

sexual contact.  Given these statistics, it is reasonable to highlight the potentially mitigating 

nature of the effects of these experiences, particularly in making the serious decision of whether 

to recommend the death penalty.  This resolution, however, does not limit evidence of traumatic 

injury to preexisting conditions and could permit a defendant to argue for mitigation based on 

military service or a sexual assault that occurred after the crime and did not influence its 

commission. 

  

This resolution is based on the original language of AB 2098 (Levine).  That bill was amended 

so it no longer changes section 190.3 and instead makes consideration of these factors a 

requirement for the court when considering whether to grant probation to eligible defendants.  As 

amended it was passed in the Assembly on April 7, 2014, and ordered to the Senate. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Section 190.3 of the Penal Code to read as provided in Section 1 below, and 

direct the Secretary of State to submit Section 1 for approval by the voters at a statewide election 

in accordance with Section 9040 of the Elections Code, in order to amend the Briggs Initiative of 

1978, Proposition 7, an initiative statute, as provided by Section 2 below   to read as follows:  

 

SECTION 1. 1 

Section 190.3 of the Penal Code is amended to read: 2 

§ 190.3.  3 

  If the defendant has been found guilty of murder in the first degree, and a special 4 

circumstance has been charged and found to be true, or if the defendant may be subject to the 5 

death penalty after having been found guilty of violating subdivision (a) of Section 1672 of the 6 

Military and Veterans Code or Sections 37, 128, 219, or 4500 of this code, the trier of fact shall 7 

determine whether the penalty shall be death or confinement in state prison for a term of life 8 

without the possibility of parole. In the proceedings on the question of penalty, evidence may be 9 

presented by both the people and the defendant as to any matter relevant to aggravation, 10 

mitigation, and sentence including, but not limited to, the nature and circumstances of the present 11 

offense, any prior felony conviction or convictions whether or not such that conviction or those 12 

convictions involved a crime of violence, the presence or absence of other criminal activity by 13 

the defendant which that involved the use or attempted use of force or violence or which that 14 

involved the express or implied threat to use force or violence, and the defendant’s character, 15 

background, history, mental condition and physical condition. 16 

  However, no evidence shall not be admitted regarding other criminal activity by the 17 

defendant which that did not involve the use or attempted use of force or violence or which that 18 

did not involve the express or implied threat to use force or violence. As used in this section, 19 

criminal activity does not require a conviction. 20 

  However, in no event shall evidence of prior criminal activity be admitted for an offense 21 

for which the defendant was prosecuted and acquitted. The restriction on the use of this evidence 22 

is intended to apply only to proceedings pursuant to this section and is not intended to affect 23 

statutory or decisional law allowing such that evidence to be used in any other proceedings. 24 

Except for evidence in proof of the offense or special circumstances which that subject a 25 

defendant to the death penalty, no evidence may shall not be presented by the prosecution in 26 

aggravation unless notice of the evidence to be introduced has been given to the defendant within 27 

a reasonable period of time as determined by the court, prior to trial. Evidence may be introduced 28 

without such that notice in rebuttal to evidence introduced by the defendant in mitigation. 29 

The trier of fact shall be instructed that a sentence of confinement to state prison for a term of 30 

life without the possibility of parole may in future after sentence is imposed, be commuted or 31 

modified to a sentence that includes the possibility of parole by the Governor of the State of 32 

California. 33 

  In determining the penalty, the trier of fact shall take into account any of the following 34 

factors if relevant: 35 

      (a) The circumstances of the crime of which the defendant was convicted in the present 36 

proceeding and the existence of any special circumstances found to be true pursuant to Section 37 

190.1. 38 

      (b) The presence or absence of criminal activity by the defendant which that involved the 39 

use or attempted use of force or violence or the express or implied threat to use force or violence. 40 

      (c) The presence or absence of any prior felony conviction. 41 

      (d) Whether or not the offense was committed while the defendant was under the 42 
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influence of extreme mental or emotional disturbance. 43 

      (e) Whether or not the victim was a participant in the defendant’s homicidal conduct or 44 

consented to the homicidal act. 45 

      (f) Whether or not the offense was committed under circumstances which that the 46 

defendant reasonably believed to be a moral justification or extenuation for his conduct. 47 

      (g) Whether or not defendant acted under extreme duress or under the substantial 48 

domination of another person. 49 

      (h) Whether or not at the time of the offense the capacity of the defendant to appreciate 50 

the criminality of his or her conduct or to conform his or her conduct to the requirements of law 51 

was impaired as a result of mental disease or defect, or the affects of intoxication. 52 

      (i) The age of the defendant at the time of the crime. 53 

      (j) Whether or not the defendant was an accomplice to the offense and his or her 54 

participation in the commission of the offense was relatively minor. 55 

  (k) Whether the defendant was, or currently is, a member of the United States military 56 

and whether the defendant may be suffering from sexual trauma, traumatic brain injury, post-57 

traumatic stress disorder, substance abuse, or mental health problems as a result of that service. 58 

  (k)(l) Any other circumstance which that extenuates the gravity of the crime even though 59 

it is not a legal excuse for the crime. 60 

After having heard and received all of the evidence, and after having heard and considered the 61 

arguments of counsel, the trier of fact shall consider, take into account and be guided by the 62 

aggravating and mitigating circumstances referred to in this section, and shall impose a sentence 63 

of death if the trier of fact concludes that the aggravating circumstances outweigh the mitigating 64 

circumstances. If the trier of fact determines that the mitigating circumstances outweigh the 65 

aggravating circumstances the trier of fact shall impose a sentence of confinement in state prison 66 

for a term of life without the possibility of parole. 67 

 68 

SECTION 2. 69 

  Section 1 of this resolution amends the Briggs Initiative of 1978, Proposition 7, an 70 

initiative statute, and shall become effective only when submitted to and approved by the 71 

voters.  The Secretary of State shall submit Section 1 of this Resolution for approval by the 72 

voters at a statewide election in accordance with §9040 of the Elections Code.  73 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   While veterans' stress-related problems have recently been recognized as 

mitigating factors elsewhere in the Penal Code, California homicide law, which still allows for 

the death penalty, has not yet recognized these factors as mitigating circumstances with respect 

to whether the death penalty may be imposed in a homicide case. 

 

In 2013, finally recognizing the relationship between many stress-related problems arising from 

military service and the commission of crimes by members of the military and veterans, the 

Legislature enacted provisions in Penal Code §1170.9, which became effective January 1, 2014, 

and which provide various types of relief to veterans who may be suffering from sexual trauma, 

traumatic brain injury, post-traumatic stress disorder, substance abuse, or mental health problems 

as a result of his or her service.  For those convicted defendants who are eligible for probation, 

the court may order the defendant into a local, state, federal, or private nonprofit treatment 

program for a period not to exceed that which the defendant would have served in state prison or 
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county jail, where he or she will earn sentence credits for the actual time served in residential 

treatment.  Further, for some defendants who acquired a criminal record due to a mental health 

disorder stemming from service in the United States military, the court may grant restorative 

relief, including early termination of probation, reduction of eligible felonies to misdemeanors, 

or dismissal of the action and release from all penalties and disabilities resulting from the offense 

of which the defendant has been convicted in the dismissed action, including granting an order 

sealing police records of the arrest and court records of the dismissed action, thereafter viewable 

by the public only in accordance with a court order. 

 

The Solution:   This Resolution would permit a “death jury” to consider as mitigating factors the 

circumstances that California judges will now consider at sentencing in non-death cases when 

properly raised by defendants who are military members and veterans.  

 

This resolution would add, as a mitigating factor, whether the defendant was, or currently is, a 

member of the United States military and whether the defendant may be suffering from sexual 

trauma, traumatic brain injury, post-traumatic stress disorder, substance abuse, or mental health 

problems as a result of that service. 

 

LEGISLATIVE HISTORY 

This resolution is related to AB 2098 (Levine), as initially introduced on February 20, 2014. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Frank Leidman, Law Offices of Frank Z. 

Leidman, 345 Franklin Street, San Francisco, CA 94102; (415) 982-0322; 

Frank@LeidmanLaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Frank Leidman 

 

 

COMMENTS TO RESOLUTION 06-01-2014 

 

 

SAN DIEGO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: This Resolution should be found to be action unnecessary.  A jury already can 

consider the suggested factors under Penal Code section 190.3, subdivision (k), which allows 

them to consider all mitigating factors. 
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RESOLUTION 06-02-2014 

 

DIGEST 

Criminal Fines: Credit for Time Spent Incarcerated 

Amends Penal Code sections 1205 and 2900.5 to increase the rate of credit for incarceration 

against criminal fines from a minimum of $30.00 per day to $100.00 per day.    

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Identical to Resolution 09-02-2013, which was approved in principle.  Similar to Resolution 02-

12-2008, which was approved in principle. 

 

Reasons: 

This resolution amends Penal Code sections 1205 and 2900.5 to increase the rate of credit for 

incarceration against criminal fines from a minimum of $30.00 per day to $100.00 per day.  This 

resolution should be approved in principle because it represents a reasonable increase in the 

credit to allow for inflation.        

 

A criminal defendant may choose or be ordered to serve jail time in lieu of paying a criminal 

fine, or be allowed to credit time spent incarcerated against the payment of a fine.  The rate of 

credit was set in 1976 at a minimum of $30.00 per day of incarceration, and there has been no 

subsequent adjustment for inflation.  It is agreed by practitioners that in most counties the 

“minimum” has since become the “actual” amount credited.   

 

The failure to adjust the rate of credit for more than 40 years hurts poor defendants more than 

better-off defendants, because they are less likely to be able to post bail, will spend more time 

incarcerated awaiting a hearing, and their credit for time incarcerated has not kept pace with 

inflation of fines.  It also increases jail overcrowding, because some people cannot pay their fines 

and must serve time in jail to satisfy their judgment.  Thirty dollars ($30.00) in 1976 had the 

same buying power as one hundred and twenty-five dollars ($125.00) in 2014, according to the 

Bureau of Labor Statistics.  This resolution will partially adjust for the inflation that has occurred 

since 1976. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add amend Penal Code sections 1205 and 2900.5 to read as follows: 

 

§ 1205  

  (a) A judgment that the defendant pay a fine, with or without other punishment, may also 1 

direct that he or she be imprisoned until the fine is satisfied and may further direct that the 2 

imprisonment begin at and continue after the expiration of any imprisonment imposed as a part 3 

of the punishment or of any other imprisonment to which the defendant may have been 4 

sentenced. The judgment shall specify the term of imprisonment for nonpayment of the fine, 5 
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which shall not be more than one day for each thirty dollars ($30)one hundred dollars ($100) of 6 

the fine, nor exceed the term for which the defendant may be sentenced to imprisonment for the 7 

offense of which he or she has been convicted. A defendant held in custody for nonpayment of a 8 

fine shall be entitled to credit on the fine for each day he or she is held in custody, at the rate 9 

specified in the judgment. When the defendant has been convicted of a misdemeanor, a judgment 10 

that the defendant pay a fine may also direct that he or she pay the fine within a limited time or 11 

in installments on specified dates, and that in default of payment as stipulated he or she be 12 

imprisoned in the discretion of the court either until the defaulted installment is satisfied or until 13 

the fine is satisfied in full; but unless the direction is given in the judgment, the fine shall be 14 

payable. 15 

          (b) Except as otherwise provided in case of fines imposed, as a condition of probation, 16 

the defendant shall pay the fine to the clerk of the court, or to the judge if there is no clerk, unless 17 

the defendant is taken into custody for nonpayment of the fine, in which event payments made 18 

while he or she is in custody shall be made to the officer who holds the defendant in custody, and 19 

all amounts paid shall be paid over by the officer to the court that rendered the judgment. The 20 

clerk shall report to the court every default in payment of a fine or any part of that fine, or if 21 

there is no clerk, the court shall take notice of the default. If time has been given for payment of 22 

a fine or it has been made payable in installments, the court shall, upon any default in payment, 23 

immediately order the arrest of the defendant and order him or her to show cause why he or she 24 

should not be imprisoned until the fine or installment is satisfied in full. If the fine or installment 25 

is payable forthwith and it is not paid, the court shall, without further proceedings, immediately 26 

commit the defendant to the custody of the proper officer to be held in custody until the fine or 27 

installment is satisfied in full. 28 

          (c) This section applies to any violation of any of the codes or statutes of this state 29 

punishable by a fine or by a fine and imprisonment. 30 

           (d) Nothing in this section shall be construed to prohibit the clerk of the court, or the 31 

judge if there is no clerk, from turning these accounts over to another county department or a 32 

collecting agency for processing and collection. 33 

            (e) The defendant shall pay to the clerk of the court or the collecting agency a fee for the 34 

processing of installment accounts. This fee shall equal the administrative and clerical costs, as 35 

determined by the board of supervisors, or by the court, depending on which entity administers 36 

the account. The defendant shall pay to the clerk of the court or the collecting agency the fee 37 

established for the processing of the accounts receivable that are not to be paid in installments. 38 

The fee shall equal the administrative and clerical costs, as determined by the board of 39 

supervisors, or by the court, depending on which entity administers the account, except that the 40 

fee shall not exceed thirty dollars ($30). 41 

            (f) This section shall not apply to restitution fines and restitution orders. 42 

  43 

§ 2900.5 44 

         (a) In all felony and misdemeanor convictions, either by plea or by verdict, when the 45 

defendant has been in custody, including, but not limited to, any time spent in a jail, camp, work 46 

furlough facility, halfway house, rehabilitation facility, hospital, prison, juvenile detention 47 

facility, or similar residential institution, all days of custody of the defendant, including days 48 

served as a condition of probation in compliance with a court order, credited to the period of 49 

confinement pursuant to Section 4019, and days served in home detention pursuant to Section 50 

1203.018, shall be credited upon his or her term of imprisonment, or credited to any fine, 51 

including, but not limited to, base fines, on a proportional basis, that may be imposed, at the rate 52 

of not less than thirty dollars ($30) one hundred dollars ($100.00) per day, or more, in the 53 

discretion of the court imposing the sentence. 54 

           (b) For the purposes of this section, credit shall be given only where the custody to be 55 

credited is attributable to proceedings related to the same conduct for which the defendant has 56 

been convicted. Credit shall be given only once for a single period of custody attributable to 57 
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multiple offenses for which a consecutive sentence is imposed. 58 

            (c) For the purposes of this section, “term of imprisonment” includes any period of 59 

imprisonment imposed as a condition of probation or otherwise ordered by a court in imposing 60 

or suspending the imposition of any sentence, and also includes any term of imprisonment, 61 

including any period of imprisonment prior to release on parole and any period of imprisonment 62 

and parole, prior to discharge, whether established or fixed by statute, by any court, or by any 63 

duly authorized administrative agency. 64 

            (d) It shall be the duty of the court imposing the sentence to determine the date or dates of 65 

any admission to, and release from, custody prior to sentencing and the total number of days to 66 

be credited pursuant to this section. The total number of days to be credited shall be contained in 67 

the abstract of judgment provided for in Section 1213. 68 

            (e) It shall be the duty of any agency to which a person is committed to apply the credit 69 

provided for in this section for the period between the date of sentencing and the date the person 70 

is delivered to the agency. 71 

            (f) If a defendant serves time in a camp, work furlough facility, halfway house, 72 

rehabilitation facility, hospital, juvenile detention facility, similar residential facility, or home 73 

detention program pursuant to Section 1203.016, 1203.017, or 1203.018, in lieu of imprisonment 74 

in a county jail, and the statute under which the defendant is sentenced requires a mandatory 75 

minimum period of time in jail, the time spent in these facilities or programs shall qualify as 76 

mandatory time in jail. 77 

            (g) Notwithstanding any other provision of this code as it pertains to the sentencing of 78 

convicted offenders, nothing in this section is to be construed as authorizing the sentencing of 79 

convicted offenders to any of the facilities or programs mentioned herein. 80 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Los Angeles County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Current penal code sections 1205(a) and 2900.5(a) set the amount of “fine 

money” a defendant gets for each day of credit he has served in jail. The statute sets a 

“minimum” of $30 for each day served.  In other words, if a defendant serves four days in jail 

after his arrest for drunk driving, comes to his arraignment and is offered a fine in lieu of jail 

time (i.e., $1200) he gets “credit” of $120 (4 days jail x $30 a day = $120). 

 

The problem is that the “minimum” has become the ONLY amount credited to the fine by 

judges. In addition, the “minimum” was set back when the statute was originally written (forty 

years ago) and hasn’t been adjusted for inflation (for example at $30 a day, each defendant is 

receiving credit of about $1.25 for each hour they spent in jail). Additionally, fine amounts have 

substantially increased while the amount credited to fines by jail custody time has remained flat. 

Poor defendants are disproportionately impacted by this since they do not have the money to post 

bail, and they accumulate more excess days of jail time than someone who can afford to post 

bail. 

 

The Solution:   This resolution would revise the language of §§ 1205 and 2900.5 to reflect a new 

“minimum” of $100, taking into account the costs of inflation as well as the increase in fine 

amounts since the statute was originally enacted. 

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT  

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 

Public Defender’s Office, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012; (213) 893-

2545; rbernstein-lev@pubdef.lacounty.gov 

 

RESPONSIBLE FLOOR DELEGATE:  Jeanmarie Warren 
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RESOLUTION 06-03-2014 

  

DIGEST  

Three Strikes:  Removal of Criminal Threats as a Qualifying Offense 

Amends Penal Code section 1192.7 to remove violation of section 422 (“criminal threats”) as a 

qualifying strike in sentencing repeat offenders. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 1192.7 to remove violation of section 422 (“criminal 

threats”) as a qualifying strike in sentencing repeat offenders.  This resolution should be 

disapproved because the making of credible threats of physical harm that cause another person to 

be in fear is a serious offense. 

 

The proponent identifies the problem as the inclusion of “attempted criminal threats” as a strike 

that can lead to harsher penalties for future offenses.  However, rather than add criminal threats 

as a crime, the attempt of which cannot be a strike, the author removes criminal threats from the 

statute entirely.  Threats of physical harm that create substantial fear in the person being 

threatened are serious offenses that should remain as potential strikes. 

 

To be convicted of criminal threats, a defendant must specifically intend to threaten to commit a 

crime resulting in death or great bodily injury with the further intent that the threat be taken as 

such, under circumstances so unequivocal, unconditional, immediate and specific as to convey a 

gravity of purpose and an immediate prospect of execution, thereby causing the person 

threatened to be in sustained fear for his or her own safety, or that of his or her family.  

Attempted criminal threats requires the defendant to have that specific intent and to perform an 

act that goes beyond mere preparation, and indicates a plan is being put in action.  For example, 

if the perpetrator makes the threat, fully intending to cause the person being threatened 

substantial distress, but for some reason the threat does not cause that person to be in sustained 

fear, there has been an attempted criminal threats. 

 

Because the offense of criminal threats is a psychological attack, it may not seem to belong in 

the same list of crimes as rape or murder.  But there are other crimes in section 1192.7 that are 

not the equivalent of rape or murder, such as intimidation of witnesses or the discharge of a 

firearm at an inhabited dwelling.  Intentionally causing a person to be in sustained fear for his 

safety is extremely harmful to the person being threatened and criminal threats is a serious 

offense. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Penal Code section 1192.7 to read as follows: 

 

§ 1192.7 

      (a) (1) It is the intent of the Legislature that district attorneys prosecute violent sex crimes 1 

under statutes that provide sentencing under a "one strike," "three strikes" or habitual sex 2 

offender statute instead of engaging in plea bargaining over those offenses. 3 

           (2) Plea bargaining in any case in which the indictment or information charges any 4 

serious felony, any felony in which it is alleged that a firearm was personally used by the 5 

defendant, or any offense of driving while under the influence of alcohol, drugs, narcotics, or any 6 

other intoxicating substance, or any combination thereof, is prohibited, unless there is 7 

insufficient evidence to prove the people's case, or testimony of a material witness cannot be 8 

obtained, or a reduction or dismissal would not result in a substantial change in sentence. 9 

           (3) If the indictment or information charges the defendant with a violent sex crime, as 10 

listed in subdivision (c) of Section 667.61, that could be prosecuted under Sections 269, 288.7, 11 

subdivisions (b) through (i) of Section 667, Section 667.61, or 667.71, plea bargaining is 12 

prohibited unless there is insufficient evidence to prove the people's case, or testimony of a 13 

material witness cannot be obtained, or a reduction or dismissal would not result in a substantial 14 

change in sentence. At the time of presenting the agreement to the court, the district attorney 15 

shall state on the record why a sentence under one of those sections was not sought. 16 

      (b) As used in this section "plea bargaining" means any bargaining, negotiation, or 17 

discussion between a criminal defendant, or his or her counsel, and a prosecuting attorney or 18 

judge, whereby the defendant agrees to plead guilty or nolo contendere, in exchange for any 19 

promises, commitments, concessions, assurances, or consideration by the prosecuting attorney or 20 

judge relating to any charge against the defendant or to the sentencing of the defendant. 21 

      (c) As used in this section, "serious felony" means any of the following:  (1) Murder or 22 

voluntary manslaughter; (2) mayhem; (3) rape; (4) sodomy by force, violence, duress, menace, 23 

threat of great bodily injury, or fear of immediate and unlawful bodily injury on the victim or 24 

another person; (5) oral copulation by force, violence, duress, menace, threat of great bodily 25 

injury, or fear of immediate and unlawful bodily injury on the victim or another person; (6) lewd 26 

or lascivious act on a child under 14 years of age; (7) any felony punishable by death or 27 

imprisonment in the state prison for life; (8) any felony in which the defendant personally inflicts 28 

great bodily injury on any person, other than an accomplice, or any felony in which the 29 

defendant personally uses a firearm; (9) attempted murder; (10) assault with intent to commit 30 

rape or robbery; (11) assault with a deadly weapon or instrument on a peace officer; (12) assault 31 

by a life prisoner on a noninmate; (13) assault with a deadly weapon by an inmate; (14) arson; 32 

(15) exploding a destructive device or any explosive with intent to injure; (16) exploding a 33 

destructive device or any explosive causing bodily injury, great bodily injury, or mayhem; (17) 34 

exploding a destructive device or any explosive with intent to murder; (18) any burglary of the 35 

first degree; (19) robbery or bank robbery; (20) kidnapping; (21) holding of a hostage by a 36 

person confined in a state prison; (22) attempt to commit a felony punishable by death or 37 

imprisonment in the state prison for life; (23) any felony in which the defendant personally used 38 

a dangerous or deadly weapon; (24) selling, furnishing, administering, giving, or offering to sell, 39 

furnish, administer, or give to a minor any heroin, cocaine, phencyclidine (PCP), or any 40 

methamphetamine-related drug, as described in paragraph (2) of subdivision (d) of Section 41 

11055 of the Health and Safety Code, or any of the precursors of methamphetamines, as 42 

described in subparagraph (A) of paragraph (1) of subdivision (f) of Section 11055 or 43 

subdivision (a) of Section 11100 of the Health and Safety Code; (25) any violation of 44 

subdivision (a) of Section 289 where the act is accomplished against the victim's will by force, 45 
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violence, duress, menace, or fear of immediate and unlawful bodily injury on the victim or 46 

another person; (26) grand theft involving a firearm; (27) carjacking; (28) any felony offense, 47 

which would also constitute a felony violation of Section 186.22; (29) assault with the intent to 48 

commit mayhem, rape, sodomy, or oral copulation, in violation of Section 220; (30) throwing 49 

acid or flammable substances, in violation of Section 244; (31) assault with a deadly weapon, 50 

firearm, machinegun, assault weapon, or semiautomatic firearm or assault on a peace officer or 51 

firefighter, in violation of Section 245; (32) assault with a deadly weapon against a public transit 52 

employee, custodial officer, or school employee, in violation of Section 245.2, 245.3, or 245.5; 53 

(33) discharge of a firearm at an inhabited dwelling, vehicle, or aircraft, in violation of Section 54 

246; (34) commission of rape or sexual penetration in concert with another person, in violation 55 

of Section 264.1; (35) continuous sexual abuse of a child, in violation of Section 288.5; (36) 56 

shooting from a vehicle, in violation of subdivision (c) or (d) of Section 26100; (37) intimidation 57 

of victims or witnesses, in violation of Section 136.1; (38) criminal threats, in violation of 58 

Section 422; (3938) any attempt to commit a crime listed in this subdivision other than an 59 

assault; (4039) any violation of Section 12022.53; (4140) a violation of subdivision (b) or (c) of 60 

Section 11418; and (4241) any conspiracy to commit an offense described in this subdivision. 61 

      (d) As used in this section, "bank robbery" means to take or attempt to take, by force or 62 

violence, or by intimidation from the person or presence of another any property or money or 63 

any other thing of value belonging to, or in the care, custody, control, management, or 64 

possession of, any bank, credit union, or any savings and loan association. 65 

           As used in this subdivision, the following terms have the following meanings: 66 

           (1) "Bank" means any member of the Federal Reserve System, and any bank, banking 67 

association, trust company, savings bank, or other banking institution organized or operating 68 

under the laws of the United States, and any bank the deposits of which are insured by the 69 

Federal Deposit Insurance Corporation. 70 

           (2) "Savings and loan association" means any federal savings and loan association and 71 

any "insured institution" as defined in Section 401 of the National Housing Act, as amended, and 72 

any federal credit union as defined in Section 2 of the Federal Credit Union Act. 73 

           (3) "Credit union" means any federal credit union and any state-chartered credit union the 74 

accounts of which are insured by the Administrator of the National Credit Union administration. 75 

      (e) The provisions of this section shall not be amended by the Legislature except by 76 

statute passed in each house by rollcall vote entered in the journal, two-thirds of the membership 77 

concurring, or by a statute that becomes effective only when approved by the electors. 78 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Los Angeles County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under current law, numerous felony offenses are strikes. Many of these are listed 

under Penal Code section 1192.7.  Among those listed under section 1192.7 is the offense of 

criminal threats (§ 422).  One might argue that placing a mere crime of words (without more) on 

the same list as “rape, murder and robbery” is an overreach, however section 1192.7 lists that all 

attempts to commit any of the enumerated felonies also qualify as strike offenses, with the 

exception of assault. This means that trying unsuccessfully to threaten somebody is a strike on 

the same level as rape, murder, robbery, arson and continuous sexual abuse. 

 

The Solution:   Because it is unjust to place criminal threats or attempted criminal threats on the 

same level as “attempted murder, robbery or rape,” section 1192.7 should be amended to exclude 

criminal threats entirely from the list of felony strike offenses. 
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LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 

Public Defender’s Office, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012; (213) 893-

2545; rbernstein-lev@pubdef.lacounty.gov 

 

RESPONSIBLE FLOOR DELEGATE:  Jeanmarie Warren 
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RESOLUTION 06-04-2014 

  

DIGEST 

Immigration:  Punishment for Use of False Documents 

Amends Penal Code section 114 to make using false documents to conceal one’s country of 

origin or resident status a wobbler and provide a range of available sentences. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 114 to make using false documents to conceal one’s 

country of origin or resident status a wobbler and provide a range of available sentences.  This 

resolution should be approved in principle because it makes the punishment more suitable to the 

crime. 

 

Section 114 was enacted in 1994 as part of Proposition 187, a largely unconstitutional attempt to 

fight the perceived ills of illegal immigration and punish the undocumented.  It makes using false 

documents to conceal one’s country of origin or resident status a felony punishable by five years 

in prison or a fine of $25,000.  In contrast, a felony conviction for assault with a handgun is 

punishable by two, three or four years in state prison. (Pen. Code, § 245, subd. (a)(2).)  Making a 

false bomb report is a straight misdemeanor, punishable by a term of imprisonment in county jail 

not to exceed one year. (Pen. Code, § 148.1.) 

 

The proposed range of punishment is more appropriate than that in the current statute.  It is 

comparable to the possible prison time imposed for using a false driver’s license or identification 

card to facilitate the commission of a forgery, for example. (Pen. Code, § 470b.)  While the 

potential monetary fine remains exorbitantly high, this resolution goes a long way to making this 

statute more reasonable. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 114 to read as follows: 

 

§ 114 

      Any person who uses false documents to conceal his or her true citizenship or resident 1 

alien status is guilty of a felony, and shall be punished by imprisonment pursuant to subdivision 2 

(h) of Section 1170 for five years a period of sixteen months, two or three years, or by 3 

imprisonment in the county jail, or by a fine of up to twenty-five thousand dollars ($25,000). 4 

 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Los Angeles County Bar Association 

 

STATEMENT OF REASONS 

 

The Problem:   Penal Code section 114 criminalizes the use of false documents to conceal the 

defendant’s country of origin or resident status. In other words, undocumented individuals who 

buy twenty dollar fake social security cards in MacArthur Park so they can work (or simply not 

get deported away from their families) are prosecuted as felons and carry a sentence of five years 

in prison . . . period.  In other words, there IS no range for this offense. If sentenced to custody 

time, a defendant can only receive a sentence of five years! Contrast this to the sentencing ranges 

available for far more serious offenses (i.e., rape, robbery, domestic violence, assault with a 

deadly weapon, etc.) and the disparity in punishment and the lack of accommodation of judicial 

discretion in sentencing couldn’t be clearer. 

 

The Solution:   Substitute the “five year” sentencing range with a still severe but more flexible 

16-2-3 range of punishment.  This allows a judge (and prosecutor) to choose a just rather than 

robotic sentence for these defendants. 

 

LEGISLATIVE HISTORY 

This resolution is related to Penal Code section 114, which was enacted as part of Proposition 

187. The Legislature can amend this statute by a 2/3 vote. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 

Public Defender’s Office, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012; (213) 893-

2545; rbernstein-lev@pubdef.lacounty.gov 

 

RESPONSIBLE FLOOR DELEGATE:  Gerald Williams 
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RESOLUTION 06-05-2014 

 

DIGEST  

Vehicle Code:  Failure to Stop at a Freeway Onramp Light; Reduction in Fine 

Amends Vehicle Code sections 21453 and 42001.15 to provide a separate violation for failure to 

obey a freeway onramp signal and reduce the fine for a violation from $100.00 to $50.00. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 02-05-2013, which was disapproved. 

 

Reasons: 

This resolution amends Vehicle Code sections 21453 and 42001.15 to provide a separate 

violation for failure to obey a freeway on ramp signal and reduce the fine for a violation from 

$100.00 to $50.00.  This resolution should be approved in principle because it specifically 

requires drivers to obey freeway onramp traffic control signals, but lowers the fine for 

disobedience as the failure to obey a freeway onramp signal has less serious safety consequences 

for other drivers than the failure to obey a traffic signal at an intersection. 

 

Currently, the Vehicle Code does not recognize a distinction between going through a red light at 

an intersection and going through a red light on a freeway or highway onramp.  While there is no 

question the potential harm from intersection accidents is far greater, ramp meters also reduce 

the number of freeway accidents by providing a smoother traffic flow.  Research shows most 

freeway accidents occur during stop-and-go traffic.  When many vehicles merge onto an already 

crowded freeway at once, drivers on the freeway are forced to slow down, potentially causing 

sudden speed changes, backups, and crashes.  Ramp meters create a safer, less congested 

freeway by controlling the frequency and spacing of vehicles merging onto the road. 

This resolution recognizes these dangers and codifies that failing to stop at a red light on a 

freeway or highway onramp is a violation of the Vehicle Code.  It also addresses the reality that 

such violations are less dangerous than disobeying a red light at an intersection by lowering the 

fine.  This resolution differs from Resolution 02-05-2013 – which eliminated both the fine and 

the requirement that a vehicle stop at a freeway onramp signal light – in that it does not eliminate 

the requirement to obey the signal light, but still provides for lower fines. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored toamend California Vehicle Code sections 21453 and 42001.15   to read as follows: 

 

§ 21453

(a) A driver facing a steady circular red signal alone shall stop at a marked limit line, but 1 

if none, before entering the crosswalk on the near side of the intersection or, if none, then before 2 

entering the intersection, and shall remain stopped until an indication to proceed is shown, 3 

except as provided in subdivision (b). 4 

      (b) Except when a sign is in place prohibiting a turn, a driver, after stopping as required 5 

by subdivision (a), facing a steady circular red signal, may turn right, or turn left from a one-way 6 

street onto a one-way street.  A driver making that turn shall yield the right-of-way to pedestrians 7 

lawfully within an adjacent crosswalk and to any vehicle that has approached or is approaching 8 

so closely as to constitute an immediate hazard to the driver, and shall continue to yield the right-9 
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of-way to that vehicle until the driver can proceed with reasonable safety. 10 

      (c) A driver facing a steady red arrow signal shall not enter the intersection to make the 11 

movement indicated by the arrow and, unless entering the intersection to make a movement 12 

permitted by another signal, shall stop at a clearly marked limit line, but if none, before entering 13 

the crosswalk on the near side of the intersection, or if none, then before entering the 14 

intersection, and shall remain stopped until an indication permitting movement is shown. 15 

      (d) A driver facing a steady circular red signal alone, at a freeway or highway onramp 16 

signal, shall stop at a marked limit line, but if none, before the signal, and shall remain stopped 17 

until an indication to proceed is shown. 18 

  (d) (e) Unless otherwise directed by a pedestrian control signal as provided in Section 19 

21456, a pedestrian facing a steady circular red or red arrow signal shall not enter the roadway. 20 

 21 

§ 42001.15 22 

     (a) Every person convicted of an infraction for a violation of subdivision (a) or (c) of 23 

Section 21453, subdivision (c) of Section 21454, or subdivision (a) of Section 21457 shall be 24 

punished by a fine of one hundred dollars ($100). 25 

      (b) Every person convicted of an infraction for a violation of subdivision (d) of Section 26 

21453, shall be punished by a fine of fifty dollars ($50). 27 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  California Vehicle Code section 21453 currently provides that a motorist who 

proceeds through a steady red circular signal is guilty of an infraction with a base fine of $100 

imposed.  The problem is that this section is enforced at freeway onramp meters making 

individuals subject to the same fines as a motorist who drives directly through a circular red 

signal at an intersection with cross-traffic even though the signals serve vastly different purposes 

and have vastly different degrees of danger associated with a violation.  

 

The Solution:  This Resolution adds a new subdivision (d) to Vehicle Code section 21453 to 

create a specific violation for failing to stop at circular red signals used at freeway and highway 

onramps and modifies the existing penalties in Vehicle Code section 42001.15 to provide a $50 

fine for failing to stop at an onramp meter versus the $100 fine for failing to stop at intersection 

traffic signal. 

 

This Resolution is consistent with the different purpose onramp signals serve as compared to 

signals at intersections.  Freeway onramp signals are intended as a means of regulating the flow 

of traffic on freeways during peak periods in an effort to avoid gridlock.  There is virtually no 

danger involved in a failure to obey a freeway onramp signal because there is no cross-traffic 

and the person must always remain safe in merging with freeway traffic which is proceeding in 

the same direction.  By comparison, traffic signals at intersections serve a different, more 

important, purpose of controlling entry of traffic into the intersection so as to protect cross-traffic 

from imminent danger of side-impact collision.  Given the different functions and associated 

risks of danger, a violation of an onramp signal should receive a lower fine. 

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 06-06-2014 
 

DIGEST  

Penal Code:  Mental Hospital’s Requirement to Accept a Mentally Incompetent Defendant 

Amends Penal Code section 1370 to require the physically nearest qualifying secured state 

hospital to accept a mentally incompetent defendant upon court order. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 1370 to require the physically nearest qualifying 

secured state hospital to accept a mentally incompetent defendant upon court order.  This 

resolution should be disapproved because it will not solve the problem of keeping the mentally 

ill out of jail or prison and of finding appropriate and available treatment facilities and could 

have unintended consequences.   

 

Penal Code section 1370 currently requires that if a court finds a criminal defendant mentally 

incompetent, the court shall order the sheriff to deliver the mentally incompetent defendant to a 

state mental hospital for care and treatment.  This resolution amends this statute to require the 

“physically nearest qualifying secured” state hospital to accept the defendant upon arrival.  The 

proponents argue this resolution is necessary because often when the sheriff delivers the 

defendant to the facility, the sheriff is told there is no bed available, and the defendant does not 

get the treatment he or she needs, thus lengthening the time he or she is in custody, as well as 

delaying the start of any trial.  However, the resolution does not define what constitutes a 

“physically nearest qualifying secured” hospital so it is unclear if the resolution seeks to change 

or conflicts with the current requirement that a defendant go to a “state hospital.”   

 

Although it is a laudable goal to obtain treatment for these defendants, this resolution does not 

solve the problem for a few reasons.  First, if the “physically nearest qualifying secured” hospital 

does not have a bed or otherwise have space for the defendant, forcing that hospital to accept the 

defendant may well compromise the treatment, care, and or safety of the current patients.  

Second, if the hospital is required to accept a defendant and goes above the number of patients it 

is permitted to care for under the regulations, permits, and other licenses of the hospital, the 

hospital could potentially lose its permits and licenses to treat patients.  Third, if the “physically 

nearest qualified secured” hospital does not have space, but another nearby hospital did have 

space, but was further away, arguably, the amended language would not allow the court or 

sheriff to take the defendant to that hospital.  Finally, if the “physically nearest qualifying 

secured” hospital that has space is hundreds of miles away, that could negatively impact the 

defendant’s care and make it more difficult for the defendant to attend necessary court hearings, 

and adversely impact family visitation and family participation in care and treatment decisions. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 1370 to read as follows: 
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§ 1370 

      (a) (1) (A) If the defendant is found mentally competent, the criminal process shall 1 

resume, the trial on the offense charged shall proceed, and judgment may be pronounced. 2 

           (B) If the defendant is found mentally incompetent, the trial or judgment shall be 3 

suspended until the person becomes mentally competent. 4 

           (i) In the meantime, the court shall order that the mentally incompetent defendant be 5 

delivered by the sheriff to a state hospital for the care and treatment of the mentally disordered, 6 

or to any other available public or private treatment facility, including a local county jail 7 

treatment facility, approved by the community program director that will promote the defendant's 8 

speedy restoration to mental competence, or placed on outpatient status as specified in Section 9 

1600. 10 

            (ii) However, if the action against the defendant who has been found mentally 11 

incompetent is on a complaint charging a felony offense specified in Section 290, the prosecutor 12 

shall determine whether the defendant previously has been found mentally incompetent to stand 13 

trial pursuant to this chapter on a charge of a Section 290 offense, or whether the defendant is 14 

currently the subject of a pending Section 1368 proceeding arising out of a charge of a Section 15 

290 offense. If either determination is made, the prosecutor shall so notify the court and 16 

defendant in writing. After this notification, and opportunity for hearing, the court shall order 17 

that the defendant be delivered by the sheriff to the physically nearest qualifying secured a state 18 

hospital or other secure treatment facility for the care and treatment of the mentally disordered 19 

and said hospital shall accept said defendant upon arrival unless the court makes specific 20 

findings on the record that an alternative placement would provide more appropriate treatment 21 

for the defendant and would not pose a danger to the health and safety of others. 22 

            (iii) If the action against the defendant who has been found mentally incompetent is on a 23 

complaint charging a felony offense specified in Section 290 and the defendant has been denied 24 

bail pursuant to subdivision (b) of Section 12 of Article I of the California Constitution because 25 

the court has found, based upon clear and convincing evidence, a substantial likelihood that the 26 

person's release would result in great bodily harm to others, the court shall order that the 27 

defendant be delivered by the sheriff to the physically nearest qualifying secured a state hospital 28 

for the care and treatment of the mentally disordered and said hospital shall accept said 29 

defendant upon arrival unless the court makes specific findings on the record that an alternative 30 

placement would provide more appropriate treatment for the defendant and would not pose a 31 

danger to the health and safety of others. 32 

 33 

[subdivisions (a)(1)(B)(iv) through (i) remain unchanged] 34 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:   Under the scheme of Penal Code sections 1368, et seq., the court can suspend the 

prosecution of a criminal case based on the concern that the defendant is mentally incompetent to 

assist in his/her own defense, have that defendant held on no bail and evaluated by local county 

mental health authorities, and if they concur, order the defendant to be sent to a state hospital for 

90 days of treatment and evaluation. During that 90 day period, the defendant is either restored 

to a sufficient level of competence to assist in his/her defense, through therapy and the 

administration of psychotropic drugs, and returned to the county, or a determination is made that 

the defendant remains incompetent.  As the law currently stands, the court can follow the 

required procedure to have local mental health officials evaluate a defendant, and then order the 
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sheriff to transport the defendant to the State Hospital for the 90 day process, only to have the 

sheriff contact the state hospital and be told no bed is available, leaving the defendant to languish 

in jail with no treatment and no possibility for release on bail, for an indefinite period. This 

obviously has speedy trial and due process implications that need to be addressed. 

 

The Solution:   This Resolution would require the State Hospital to accept a defendant for the 90 

day treatment process under Penal Code section 1370 if a judge so orders.  This will serve the 

requirements for speedy trial and due process for such a defendant. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 06-07-2014 

  

DIGEST  
Criminal Law:  Rape by Fraud:  Requirement of a Reasonable Belief by Victim 

Amends Penal Code section 261 to require a victim submitting to sexual intercourse under the 

false belief that the perpetrator is not the accused, the victim’s belief must be reasonable. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 261 to require a victim submitting to sexual 

intercourse under the false belief that the perpetrator is not the accused, the victim’s belief must 

be reasonable. This resolution should be disapproved because it is unnecessary in light of the 

requirement that the prosecution must prove beyond a reasonable doubt that the victim believed 

the person committing the act was someone other than the accused and the accused had the intent 

to induce the belief through artifice, pretense or concealment.   

 

Prior to 2014, one of the definitions of rape under Penal Code section 261 was limited to 

situations where the victim submitted to sex believing the perpetrator was the victim’s spouse, 

and the perpetrator induced such belief by fraud or concealment.  Under this definition before 

2014, there was no requirement that the victim’s belief be reasonable.  In 2014, though, the 

Legislature amended section 261, subdivision (a)(5) to expand the definition of rape by fraud or 

concealment to address the situation where the victim is unmarried and consents to sex under the 

belief that the perpetrator is a boyfriend, girlfriend, lover, or someone else known to the victim 

other than the perpetrator.  It, too, did not include a reasonableness requirement.  Rape by fraud 

or concealment is a specific intent crime.  If the reasonableness of the victim’s mental state is 

added as a requirement, it will improperly shift the focus to the mental state of the victim, rather 

than the mental state and specific intent of the perpetrator.       

 

The proponent argues a reasonableness standard is necessary because without it “the prosecution 

would only have to prove that the alleged victim held the belief, rational or not.”  However, this 

ignores the requirement that the prosecution must prove each element of the crime beyond a 

reasonable doubt.  Thus, to obtain a conviction, the prosecution is required to prove the victim 

believed he or she was engaging in consensual sex with someone other than the accused.  It also 

requires the prosecution to prove the perpetrator or accused engaged in fraud, deceit, or 

concealment to convince the victim the perpetrator was someone other than who he or she 

represented him or herself to be.  If the victim’s belief is truly irrational and unreasonable, the 

perpetrator will not be convicted or even charged with a crime. In addition, if the perpetrator is 

engaging in fraud, deceit or trickery to obtain sex with someone who would otherwise not 

consent, the perpetrator should be held responsible for the crime regardless of whether the 

victim’s belief was reasonable.  Therefore, the additional language is unnecessary.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 261 to read as follows: 
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§ 261 

  (a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the 1 

perpetrator, under any of the following circumstances: 2 

  (1) Where a person is incapable, because of a mental disorder or developmental or 3 

physical disability, of giving legal consent, and this is known or reasonably should be known to 4 

the person committing the act. Notwithstanding the existence of a conservatorship pursuant to 5 

the provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of 6 

Division 5 of the Welfare and Institutions Code), the prosecuting attorney shall prove, as an 7 

element of the crime, that a mental disorder or developmental or physical disability rendered the 8 

alleged victim incapable of giving consent. 9 

  (2) Where it is accomplished against a person’s will by means of force, violence, duress, 10 

menace, or fear of immediate and unlawful bodily injury on the person or another. 11 

  (3) Where a person is prevented from resisting by any intoxicating or anesthetic 12 

substance, or any controlled substance, and this condition was known, or reasonably should have 13 

been known by the accused. 14 

  (4) Where a person is at the time unconscious of the nature of the act, and this is known 15 

to the accused. As used in this paragraph, “unconscious of the nature of the act” means incapable 16 

of resisting because the victim meets any one of the following conditions: 17 

  (A) Was unconscious or asleep. 18 

  (B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 19 

  (C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 20 

the act due to the perpetrator’s fraud in fact. 21 

  (D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of 22 

the act due to the perpetrator’s fraudulent representation that the sexual penetration served a 23 

professional purpose when it served no professional purpose. 24 

  (5) Where a person submits under the reasonable belief that the person committing the act 25 

is someone known to the victim other than the accused, and this belief is induced by any artifice, 26 

pretense, or concealment practiced by the accused, with intent to induce the belief. 27 

  (6) Where the act is accomplished against the victim’s will by threatening to retaliate in 28 

the future against the victim or any other person, and there is a reasonable possibility that the 29 

perpetrator will execute the threat. As used in this paragraph, “threatening to retaliate” means a 30 

threat to kidnap or falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 31 

  (7) Where the act is accomplished against the victim’s will by threatening to use the 32 

authority of a public official to incarcerate, arrest, or deport the victim or another, and the victim 33 

has a reasonable belief that the perpetrator is a public official. As used in this paragraph, “public 34 

official” means a person employed by a governmental agency who has the authority, as part of 35 

that position, to incarcerate, arrest, or deport another. The perpetrator does not actually have to 36 

be a public official. 37 

  (b) As used in this section, “duress” means a direct or implied threat of force, violence, 38 

danger, or retribution sufficient to coerce a reasonable person of ordinary susceptibilities to 39 

perform an act which otherwise would not have been performed, or acquiesce in an act to which 40 

one otherwise would not have submitted. The total circumstances, including the age of the 41 

victim, and his or her relationship to the defendant, are factors to consider in appraising the 42 

existence of duress. 43 

  (c) As used in this section, “menace” means any threat, declaration, or act which shows 44 

an intention to inflict an injury upon another.  45 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  
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STATEMENT OF REASONS 

 

The Problem:   In 2013, the Legislature amended section 261, subdivision 5 to read as presently 

constituted. (Stats. 2013, ch. 259, sec. 1 (A.B. 65)) Prior to amendment, subdivision 5 required 

the alleged victim to believe that the defendant was her “spouse.” The amendment changed this 

language to read that the defendant was “someone known to the victim other than the accused.” 

This change exponentially expanded the number of people who might qualify for the alleged 

victim’s “belief.” Neither the prior, nor the amended, statute defined “belief.” An additional 

problem arises from the phrase “someone known to the victim.” It doesn’t have to be someone 

actually known to the victim, just someone other than the accused that the victim is willing to 

name, perhaps someone fictitious. Would that satisfy the statute? Also, does the “someone 

known to the victim” have to have had sex with the alleged victim? Or just be a potential 

paramour? One definition of “to know” is “to have sexual intercourse with.” (Webster’s 

Encyclopedic Unabridged Dictionary (2001) p. 1064.) Since the alleged victim and/or the 

“known” person will have to testify to the nature of their relationship and the difference in 

physical characteristics between the accused and the “known” person will have to be identified, 

that person’s relationship with the alleged victim will have to be explained. 

 

The Solution:   While the foundation for the alleged victim’s “belief” might theoretically be 

questioned, the prosecution would only have to prove that the alleged victim held the belief, 

rational or not. The addition of the word “reasonable” before belief would qualify the standard to 

require the alleged victim to provide a factual basis for his or her reasonable basis for the belief. 

That factual basis would then be subject to cross-examination and obviates the speculative 

challenges set forth above. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Robert Lynn, Law Offices of Robert H. 

Lynn, 2534 State Street, Ste. 308, San Diego, CA 92101; (619) 546-8333; 

rlynn@lynnlaw.sdcoxmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Robert Lynn 

 

 

COMMENTS TO RESOLUTION 06-07-2014 

 

 

SACRAMENTO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: The resolution addresses a problem that does not exist by inserting an additional 

element into the offense of rape through pretence (Pen. Code, § 261, subd. (A)(5)).  Specifically, 

the proposal would require that the prosecutor prove beyond a reasonable doubt that the victim 

was actually deceived and that the victim’s belief in, or acceptance of the deception was 

reasonable.   
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Rape is a general intent crime and requires only the perpetrator’s criminal intent to commit an 

act of sexual intercourse without the other person’s consent.  (People v. Osband (1996) 13 

Cal.4th 622; People v. Linwood (3002) 105 Cal.App.4th 59.)  In other words, the only intent the 

defendant must have is the intent to do the prohibited act.  (People v. Dancy (2002) 102 

Cal.App.4th 21.)  This section was amended in last year by urgency legislation (Chapter 259 of 

Statutes of 2013 (AB 65, Achadjian)).  The amendment addressed a problem with the prior 

version limiting the application of this section to defendants who impersonated the spouse of the 

victim (see People v. Morales (2013) 212 Cal.App.4th 583).   

 

The focus in criminal statutes generally is on the mental state of the accused.  Resolution 06-07-

2014 seeks to shift the focus, by the inclusion of a “reasonableness” element, to the victim.  

Specifically, Resolution 06-07-2014 suggests that we determine if the victim reasonably believed 

the person committing the act was someone other than the accused. 

 

Rape by impersonation is fairly rare, and requires proof beyond a reasonable doubt of the act of 

sexual intercourse, deception or pretense by the accused to obtain the victim’s consent, and the 

victim’s actual consent based on the deception.  There is no compelling reason to require that the 

prosecutor prove beyond a reasonable doubt that the victim’s actual belief was reasonable. 
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RESOLUTION 06-08-2014 
 

DIGEST:  

Criminal Law:  Forfeiture of Property Relating to Illegal Animal Fighting 

Amends Penal Code section 598.1 to expand the list of personal property eligible for civil 

forfeiture for crimes relating to illegal animal fighting to be consistent with drug crime forfeiture. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Penal Code section 598.1 to expand the list of personal property eligible 

for civil forfeiture for crimes relating to illegal animal fighting to be consistent with drug crime 

forfeiture.  This resolution should be disapproved because it does not achieve the stated goal of 

making the forfeiture of property relating to illegal animal fighting consistent with civil 

forfeiture law as it relates to drug crimes. 

 

Penal Code section 598.1 provides a comprehensive scheme for forfeiture of real and personal 

property for crimes relating to animal fighting, including when and how the prosecutor may start 

forfeiture proceedings, as well as the standard of proof necessary to effect the forfeiture.  As the 

law currently stands, the prosecutor may not immediately seize and forfeit the property upon 

arrest or indictment, however, section 598.1 does allow the prosecutor to seek an injunction from 

the court to prevent the defendant from transferring or disposing of the assets or property.  With 

respect to the standard of proof, the law currently provides that at the forfeiture hearing the 

prosecutor must prove beyond a reasonable doubt both that the defendant engaged in the illegal 

animal fighting crimes and that the property at issue is related to the illegal animal fighting. The 

proposed resolution, though, ignores and conflicts with other provisions which allow the 

prosecutor to seek a preliminary injunction and the appointment of a receiver to prevent the 

defendant from transferring the property at issue by providing that the interest in the property 

shall vest in the state “upon commission of the act giving rise to forfeiture” (Resolution 06-08-

2014, line 24), without attempting to amend the rest of the statute’s procedural requirements.   

 

In contrast, Health and Safety Code sections 11488.4 and 11488.5 set forth procedures for 

forfeiture related to drug crimes.  These procedures differ from those in Penal Code section 

598.1 as to the timing of the forfeiture, the standard of proof necessary to effect the forfeiture, 

and the notice and timing of notice of the forfeiture to potentially interested parties.  While the 

resolution adds language stating that it is the intent of the Legislature to pattern subdivision 

(b)(1) after the provisions of Health & Safety Code section 11470, subdivision (f), the resolution 

does not achieve that stated goal, nor does it the amended statute mirror the drug forfeiture 

provisions set forth in Health & Safety Code sections 11488.4 and 11488.5.   

 

In addition, section 598.1, subdivision (a) lists the crimes for which assets are subject to 

forfeiture, but it does not include conspiracy to commit these crimes.  The resolution, though, 

permits forfeiture for conspiracy to commit crimes as it relates to cockfighting or dogfighting, 

even though there is no requirement that the defendant be charged or convicted of a conspiracy 

to commit these crimes.  Thus, due process problems exist if the property may be forfeited based 

on criminal conspiracy, even though the defendant was not convicted and/or charged with this 

crime.  Finally, the current language of the statute provides that forfeiture of personal and real 

property is available not only in crimes relating to dog and cockfighting but also for any illegal 
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animal fighting.  There is no reason to amend the statute to limit the types of property eligible for 

forfeiture only to dog and cockfighting.  The expanded definition should apply to all types of 

illegal animal fights. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 598.1 to read as follows: 

 

§ 598.1 

  (a) The prosecuting agency in a criminal proceeding in which the defendant has been 1 

charged with the commission of any of the crimes listed in subdivision (a) of Section 597.5 or 2 

subdivision (b) of Section 597b may, in conjunction with the criminal proceeding, file a petition 3 

for forfeiture as provided in subdivision (c). If the prosecuting agency has filed a petition for 4 

forfeiture pursuant to subdivision (c) and the defendant is convicted of any of the crimes 5 

described in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b, the assets listed 6 

in subdivision (b) shall be subject to forfeiture upon proof of the elements of subdivision (b) and 7 

in accordance with this section. 8 

   (b)(1)  Any All property interest, whether tangible or intangible, that was acquired 9 

through is:  (A) furnished or intended to be furnished by a person in the commission of any of 10 

the crimes listed in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b or Section 11 

182(a) as it relates to cockfighting or dogfighting; (B) traceable to the commission of any of the 12 

crimes listed in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b or Section 13 

182(a) as it relates to cockfighting or dogfighting; or, (C) used or intended to be used to facilitate 14 

the commission of any of the crimes listed in subdivision (a) of Section 597.5 or  subdivision (b) 15 

of Section 597b or Section 182(a) as it relates to cockfighting or dogfighting, shall be subject to 16 

forfeiture, including all both personal property and real property, moneys, negotiable 17 

instruments, securities, vehicles, profits, proceeds, and the instrumentalities acquired, 18 

accumulated, or used by cockfighting or dogfighting participants, organizers, transporters of 19 

animals and equipment, breeders and trainers of fighting birds or fighting dogs, and persons who 20 

steal or illegally obtain dogs or other animals for fighting, including bait and sparring animals.  21 

Except as limited by this section to protect innocent parties who claim a property interest 22 

acquired from a defendant, all right, title, and interest in any personal property described in this 23 

section shall vest in the state upon commission of the act giving rise to forfeiture under this 24 

section, if the state or local governmental entity proves a violation of subdivision (a) of Section 25 

597.5 or subdivision (b) of Section 597b or Section 182(a) as it relates to cockfighting or 26 

dogfighting. 27 

  (2) Notwithstanding paragraph (1), the following property shall not be subject to 28 

forfeiture under this section: 29 

     (A) Property solely owned by a bona fide purchaser for value, who was without 30 

knowledge that the property was intended to be used for a purpose which would subject it to 31 

forfeiture under this section, or is subject to forfeiture under this section. 32 

     (B) Property used as a family residence and owned by two or more inhabitants, one of 33 

whom had no knowledge of its unlawful use. 34 

  (c)(1) If the prosecuting agency proceeds under subdivision (a), that agency shall, in 35 

conjunction with the criminal proceeding, file a petition for forfeiture with the superior court of 36 

the county in which the defendant has been charged with the commission of any of the crimes 37 

listed in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b, that shall allege that 38 

the defendant has committed those crimes and the property is forfeitable pursuant to subdivision 39 

(a). 40 

  (2) The prosecuting agency shall make service of process of a notice regarding that 41 
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petition upon every individual who may have a property interest in the alleged proceeds, and that 42 

notice shall state that any interested party may file a verified claim with the superior court stating 43 

the amount of the party's claimed interest and an affirmation or denial of the prosecuting 44 

agency's allegation. 45 

  (3) If the notices cannot be served by registered mail or personal delivery, the notices 46 

shall be published for at least three consecutive weeks in a newspaper of general circulation in 47 

the county where the property is located. 48 

  (4) If the property alleged to be subject to forfeiture is real property, the prosecuting 49 

agency shall, at the time of filing the petition for forfeiture, record a lis pendens in each county in 50 

which real property alleged to be subject to forfeiture is located. 51 

  (5) The judgment of forfeiture shall not affect the interest of any third party in real 52 

property that was acquired prior to the recording of the lis pendens. 53 

  (6) All notices shall set forth the time within which a claim of interest in the property 54 

seized is required to be filed pursuant to this section. 55 

  (d) Any person claiming an interest in the property or proceeds seized may, at any time 56 

within 30 days from the date of the first publication of the notice of seizure, or within 30 days 57 

after receipt of the actual notice, file with the superior court of the county in which the action is 58 

pending a verified claim stating his or her interest in the property or proceeds. A verified copy of 59 

the claim shall be given by the claimant to the Attorney General, or the district or city attorney, 60 

whichever is the prosecuting agency of the underlying crime. 61 

  (e)(1) If, at the end of the time set forth in subdivision (d), an interested person, other 62 

than the defendant, has not filed a claim, the court, upon a motion, shall declare that the person 63 

has defaulted upon his or her alleged interest, and that interest shall be subject to forfeiture upon 64 

proof of the elements of subdivision (b). 65 

  (2) The defendant may admit or deny that the property is subject to forfeiture pursuant to 66 

this section. If the defendant fails to admit or deny, or fails to file a claim of interest in the 67 

property or proceeds, the court shall enter a response of denial on behalf of the defendant. 68 

  (f)(1) The forfeiture proceeding shall be set for hearing in the superior court in which the 69 

underlying criminal offense will be tried. 70 

  (2) If the defendant is found guilty of the underlying offense, the issue of forfeiture shall 71 

be promptly tried, either before the same jury or before a new jury in the discretion of the court, 72 

unless waived by the consent of all parties. 73 

  (g) At the forfeiture hearing, the prosecuting agency shall have the burden of establishing 74 

beyond a reasonable doubt that the defendant was engaged in any of the crimes described in 75 

subdivision (a) of Section 597.5 or subdivision (b) of Section 597b and that the property comes 76 

within the provisions of subdivision (b). 77 

   (h) Concurrent with, or subsequent to, the filing of the petition, the prosecuting agency 78 

may move the superior court for the following pendente lite orders to preserve the status quo of 79 

the property alleged in the petition of forfeiture: 80 

  (1) An injunction to restrain all interested parties and enjoin them from transferring, 81 

encumbering, hypothecating, or otherwise disposing of that property. 82 

  (2) Appointment of a receiver to take possession of, care for, manage, and operate the 83 

assets and properties so that the property may be maintained and preserved. 84 

  (i)(1) No preliminary injunction may be granted or receiver appointed without notice to 85 

the interested parties and a hearing to determine that the order is necessary to preserve the 86 

property, pending the outcome of the criminal proceedings, and that there is probable cause to 87 

believe that the property alleged in the forfeiture proceedings are proceeds or property interests 88 

forfeitable under subdivision (a). However, a temporary restraining order may issue pending that 89 

hearing pursuant to the provisions of Section 527 of the Code of Civil Procedure. 90 

 2) Notwithstanding any other provision of law, the court, when granting or issuing these orders 91 

may order a surety bond or undertaking to preserve the property interests of the interested 92 

parties. The court shall, in making its orders, seek to protect the interest of those who may be 93 
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involved in the same enterprise as the defendant, but who are not involved in any of the crimes 94 

described in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b. 95 

  (j) If the trier of fact at the forfeiture hearing finds that the alleged property or proceeds 96 

are forfeitable pursuant to subdivision (a), and that the defendant was convicted of a crime listed 97 

in subdivision (a) of Section 597.5 or subdivision (b) of Section 597b, the court shall declare that 98 

property or proceeds forfeited to the state or local governmental entity, subject to distribution as 99 

provided in subdivision (l). 100 

  (k)(1) If the trier of fact at the forfeiture hearing finds that the alleged property is 101 

forfeitable pursuant to subdivision (a) but does not find that a person holding a valid lien, 102 

mortgage, security interest, or interest under a conditional sales contract acquired that interest 103 

with actual knowledge that the property was to be used for a purpose for which forfeiture is 104 

permitted, and the amount due to that person is less than the appraised value of the property, that 105 

person may pay to the state or the local governmental entity that initiated the forfeiture 106 

proceeding the amount of the registered owner's equity, which shall be deemed to be the 107 

difference between the appraised value and the amount of the lien, mortgage, security interest, or 108 

interest under a conditional sales contract. Upon that payment, the state or local governmental 109 

entity shall relinquish all claims to the property. 110 

  (2) If the holder of the interest elects not to make that payment to the state or local 111 

governmental entity, the property shall be deemed forfeited to the state or local governmental 112 

entity. 113 

  (3) The appraised value shall be determined as of the date judgment is entered either by 114 

agreement between the legal owner and the governmental entity involved, or if they cannot 115 

agree, then by a court-appointed appraiser for the county in which the action is brought. 116 

  (4) If the amount due to a person holding a valid lien, mortgage, security interest, or 117 

interest under a conditional sales contract is less than the value of the property and the person 118 

elects not to make payment to the governmental entity, the property shall be sold at public 119 

auction by the Department of General Services or by the local governmental entity which shall 120 

provide notice of that sale by one publication in a newspaper published and circulated in the city, 121 

community, or locality where the sale is to take place. Proceeds of the sale shall be distributed 122 

pursuant to subdivision (l). 123 

  (l) Notwithstanding that no response or claim has been filed pursuant to subdivision (d), 124 

in all cases where property is forfeited pursuant to this section and is sold by the Department of 125 

General Services or a local governmental entity, the property forfeited or the proceeds of the sale 126 

shall be distributed by the state or local governmental entity, as follows: 127 

  (1) To the bona fide or innocent purchaser, conditional sales vendor, or holder of a valid 128 

lien, mortgage, or security interest, if any, up to the amount of his or her interest in the property 129 

or proceeds, when the court declaring the forfeiture orders a distribution to that person. The court 130 

shall endeavor to discover all those lienholders and protect their interests and may, at its 131 

discretion, order the proceeds placed in escrow for a period not to exceed 60 additional days to 132 

ensure that all valid claims are received and processed. 133 

  (2) To the Department of General Services or local governmental entity for all 134 

expenditures made or incurred by it in connection with the sale of the property, including 135 

expenditures for any necessary repairs, storage, or transportation of any property seized under 136 

this section. 137 

  (3) To local nonprofit organizations exempt under Section 501(c) (3) of the Internal 138 

Revenue Code, the primary activities of which include ongoing rescue, foster, or other care of 139 

animals that are the victims of cockfighting or dogfighting, and to law enforcement entities, 140 

including multiagency task forces, that actively investigate and prosecute animal fighting crimes. 141 

  (4) Any remaining funds not fully distributed to organizations or entities pursuant to 142 

paragraph (3) shall be deposited in an escrow account or restricted fund to be distributed as soon 143 

as possible in accordance with paragraph (3). 144 
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  (m)  It is the intent of the Legislature to pattern subsection (b)(1) after the provisions of 145 

Health & Safety Code section 11470(f). 146 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Animal fighting, particularly dog and cock fighting, is a growing area of abuse, 

subjecting the animals to significant pain, injury and abuse.  As stated by the Humane Society of 

the United States, in addition to the harm caused to the animal, animal fighting "endangers a 

community's safety.  Illegal drugs and firearms are commonly found at the scene of animal 

fighting events.  Young children brought to matches are desensitized to violence and taught that 

cruelty is acceptable."  The problem is exacerbated by the gambling that occurs at these 

events.  Monetary incentive increases the incidence of animal fighting.  

 

The Solution:  This language does several things:  first, it makes clear that any property (money) 

brought to the fight that was intended to be used for betting on animal fights is 

forfeitable.  Second, it allows the prosecution to go after proceeds traceable to a fighting event 

even though the property was not seized at the fighting event.  Third, it expands the list of 

property to specifically include money and vehicles used to facilitate the fighting events.  Fourth, 

it adds as conspiracy to commit cockfighting or dogfighting as a predicate crime for 

forfeiture.  Fifth, it makes clear that title to the property vests in the state at the time of the 

crime.  This is important because some defendants try transfer title to the property when a 

seizure occures.  Finally, it makes clear that the amended section (b)(1) is patterned after the 

drug forfeiture section describing property to be seized and the circumstances under which it can 

be seized as interpreted by case law.  Case law in that area is well developed and can provide 

ample guidance for future administration.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: James Secord, San Bernardino County 

District Attorney, 412 W. Hospitality Lane, 3rd Floor, San Bernardino, CA 92415; (909) 891-

3538; jsecord@sbcda.org 

 

RESPONSIBLE FLOOR DELEGATE:  James Secord 
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RESOLUTION 06-09-2014 
  

DIGEST 
Criminal Law:  Elimination of Solitary Confinement in Prisons and Jails 

Recommends that the Legislature and Governor enact legislation to end the use of solitary 

confinement in California's prisons and jails. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution recommends that the Legislature and Governor enact legislation to end the use of 

solitary confinement in California's prisons and jails.  This resolution should be disapproved 

because it does not provide any concrete solutions or suggest any specific statute to be amended 

or changed and the resolution itself is vague and contains conflicting language. 

 

While the goal of ending solitary confinement in California’s prisons and jails for certain 

populations may have merit, the resolution does not present any specific language or even 

identify the California Code in which to enact the legislation.  In addition, the goal of the 

resolution is unclear.  The resolution does not address some of the following questions such as, 

whether solitary confinement should be eliminated in all circumstances, whether it is an issue if 

solitary confinement is ordered for more than 15 consecutive days, and whether the resolution 

removes all discretion from the officials running the facility.  The resolution, as written, raises 

more questions than it answers and does not provide a concrete solution to the problem.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the 

Legislature and governor be urged to support, pass, and enact legislation to end the use of 

solitary confinement in California’s prisons and jails. No one should be segregated for more than 

fifteen consecutive days, nor more than twenty days in a sixty-day period. Young people, elderly 

people, pregnant women, and mentally ill people should never be punished with isolation. People 

who are separated from other prisoners should have their basic needs met, retain their 

possessions, and receive the same medical care other services. 

 

PROPONENT: National Lawyers Guild - San Francisco Bay Chapter  

 

STATEMENT OF REASONS 

 

The Problem:  This resolution recommends abolishing solitary confinement. Solitary 

confinement is torture and inconsistent with Constitutional and democratic principles. Juan 

Méndez, UN Special Rapporteur on Torture and Other Cruel, Inhuman and Degrading 

Treatment, declared in August 2011 that even after just 15 days, solitary confinement amounts to 

torture; furthermore, any time served in isolation exceeding 15 days has serious and often 

permanent psychological and physical effects. Long-term solitary confinement violates Articles 

7 and 10 of the International Covenant on Civil and Political Rights.   
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The Solution:  Experts estimate that one third of people in solitary have a mental illness; even 

those who do not enter isolation with a mental illness are apt to develop one because of the 

trauma solitary confinement inflicts upon the human psyche. In California, although less than 

10% of our state’s prison population was held in isolation units in 2004, those units accounted 

for 73% of all suicides. These shattering impacts of solitary confinement are so well-documented 

that nearly every federal court to consider the question of whether placing the severely mentally 

ill in such conditions is cruel and unusual punishment has found a constitutional violation. 

 

People in solitary confinement are frequently deprived of all social interaction, situational 

stimulation, education, vocational improvement, and any opportunities for rehabilitation. Once a 

prisoner leaves solitary confinement and reenters society, they face what psychiatrist Terry 

Kupers calls “the decimation of life skills” which “destroys one’s capacity to relate socially, to 

work, to play, to hold a job or enjoy life.” 

 

Solitary confinement’s social and financial cost to society is unacceptably high. Research in 

California suggests that recidivism for prisoners subjected to solitary confinement is as much as 

20% higher than those held in the general population. Despite its political popularity, there is 

little evidence about the goals, impacts or relative cost-effectiveness of using solitary 

confinement as a corrections tool. A California study found that supermax prisons have not only 

failed to isolate or reduce violence in the overall statewide system, but in fact all measures of 

violence in the system suggest it has increased. In the overuse of solitary confinement, people are 

suffering lifelong damage that they take home with them to their families, friends, and 

communities. Ninety-five percent of all people in prison are eventually released back into the 

public, rarely with any form of treatment or therapy that would ease the shock and facilitate the 

transition of returning to one’s “normal” life. In California, for example, data show that nearly 

40% of the prisoners in segregation units are released directly to the community without first 

transitioning to lower security  units. 

 

The crisis of solitary confinement arises from many years of misbegotten policy, including the 

bipartisan “War on Drugs” and other “tough on crime” policies that disproportionately affect 

poor black communities and other marginalized groups. This crisis is rooted in our nation’s 

legacy of racial discrimination and oppression. Solitary confinement must end.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street#3237, 

San Francisco, CA 94104; (415) 397-1060; rpkoch1@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  Richard Koch 
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COMMENTS TO RESOLUTION 06-09-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

 

DISAPPROVE: This resolution is not germane.  Attorneys do not have special expertise beyond 

that of the general public with respect to the internal management of the Department of 

Corrections.  Even if found germane, this resolution should be disapproved, because it only takes 

into account one side of the problem, the toll solitary confinement takes on the prisoner.  There 

are legitimate reasons why the California Department of Corrections and Rehabilitation places 

prisoners in solitary confinement, generally for the protection of either the prisoner, or the prison 

population.  The resolution fails to take into account that the prisoners in these situations find 

themselves in prison because they are unable to function in polite society, as they operate with a 

different moral and ethical framework from most of us.  Except in rare instances, they are 

perpetrators, not victims, with long histories of antisocial behavior.  It is a monumental task for 

the Department of Corrections and Rehabilitation to manage the prisons in such a way that the 

more violent and anti-social prisoners do not constantly attack the others.  Particularly in a 

situation where a prisoner has a life sentence with little prospect of parole, the Department of 

Corrections and Rehabilitation has only a limited number of strategies that can be implemented 

to prevent violent crime by certain prisoners. This strategy should not be taken away. 
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RESOLUTION 06-10-2014 
  

DIGEST  
Criminal: Promoting the Prostitution of a Minor.   

Amends Penal Code section 266h to criminalize promoting prostitution of a minor and provides 

that every conviction after the first conviction is a felony. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History:  

Similar to Resolution 09-09-2013, which was disapproved. 

 

Reasons: 

This resolution amends Penal Code section 266h to criminalize promoting prostitution of a minor 

and provides that every conviction after the first conviction is a felony.  This resolution should 

be disapproved because there are current statutes that already cover “promoting” prostitution of a 

minor. 

 

While there is little doubt society should impose criminal liability on those who solicit, arrange, 

facilitate, or promote child prostitution, even if the individual did not derive a fee or material 

gain, existing statutes already provide for such criminal liability.  The proponents argue that 

certain individuals who participate in human trafficking are able to capitalize in gaps in the law.  

However, the language of Penal Code section 266i criminalizes procuring or producing another 

for prostitution.  Similarly, Penal Code section 266j imposes criminal liability on individuals 

who intentionally give, transport, provide, or make available, or who offer to give, transport, 

provide, or make available another person, a child under the age of 16 for the purpose of any 

lewd or lascivious act as defined in section 288.  Finally, Penal Code section 236.1, subdivision 

(b), states “any person who deprives or violates the personal liberty of another with the intent to 

effect or maintain a violation of section … 266h … is guilty of human trafficking and shall be 

punished by imprisonment in the state prison for 8, 14, or 20 years and a fine of not more than 

five hundred thousand dollars ($500,000).”  As there currently exist avenues for law enforcement 

to prosecute individuals who “promote” prostitution of minors, this resolution is unnecessary. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Penal Code section 266h to read as follows: 

 

§ 266h 

 Pimping and pimping a minor; promoting; punishment 1 

  (a) Except as provided in subdivision (b), any person who, knowing another person is a 2 

prostitute, lives or derives support or maintenance in whole or in part from the earnings or 3 

proceeds of the person's prostitution, or from money loaned or advanced to or charged against 4 

that person by any keeper or manager or inmate of a house or other place where prostitution is 5 

practiced or allowed, or who solicits or receives compensation for soliciting for the person, is 6 

guilty of pimping, a felony, and shall be punishable by imprisonment in the state prison for three, 7 

four, or six years. 8 

  (b) Any person who, knowing another person is a prostitute, lives or derives support or 9 

maintenance in whole or in part from the earnings or proceeds of the person's prostitution, or 10 

from money loaned or advanced to or charged against that person by any keeper or manager or 11 
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inmate of a house or other place where prostitution is practiced or allowed, or who solicits or 12 

receives compensation for soliciting for the person, when the prostitute is a minor, is guilty of 13 

pimping a minor, a felony, and shall be punishable as follows: 14 

  (1) If the person engaged in prostitution is a minor 16 years of age or older, the offense is 15 

punishable by imprisonment in the state prison for three, four, or six years. 16 

  (2) If the person engaged in prostitution is under 16 years of age, the offense is 17 

punishable by imprisonment in the state prison for three, six, or eight years. 18 

  (c) Any person who, knowing another person is a prostitute, directs another to a place 19 

knowing such direction is for the purpose of promoting or facilitating prostitution, or in any 20 

manner knowingly promotes prostitution, when the prostitute is a minor, is guilty of promoting 21 

the prostitution of a minor, which shall be punishable as provided in subdivision (b) except as 22 

follows: the first offense, shall be a misdemeanor punishable as provided in Penal Code, section 23 

19.  Conviction under this subdivision does not require proof of monetary gain or other 24 

compensation.  25 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Women Lawyers of Sacramento  

 

STATEMENT OF REASONS 

 

The Problem:   Penal Code section 266h currently provides that a person is guilty of the felony 

offense of pimping only if that person derives a profit from the prostitution activities of 

another.  Similarly, other statutes that would seem to criminalize the conduct of a person 

promoting the commercial sexual exploitation of minors are also aimed at either the customer or 

another who gains some benefit from the commercial activity. (See e.g., § 266i [procures another 

for purpose of prostitution]; § 266h [persons who receive material gain], § 266i[influence person 

to become a prostitute]; § 266j [offer to or make a child available for prostitution].)  Even 

thebroadest statute addressing human trafficking penalizes only those who gain some material 

benefit.  (See § 236.1[forced labor].)  Consequently, existing law requires law enforcement and 

prosecutors to establish that the accused has received or inteded to receive some material gain 

from the practice of prostitution.  This resolution is necessary because not all persons interested 

in facilitating and/or promoting the prostitution of a minor do so for compensation.  (See e.g., 

People v. Zambia (2011) 51 Cal.4th 965 [Section266i, pandering, requires specific intent to 

influence the target to become a prostitute]; People v. Smith (1955) 44 Cal.2d 77 [266h of the 

Penal Code does not proscribe the mere solicitation of a customer for a prostitute].)  Persons 

motivated to promote commercial sexual exploitation of a minor for reasons other than financial 

gain, (e.g., voyeurism) should also be held to account for their actions.  

 

The Solution:   This resolution would amend the law to provide that a person is guilty of 

promoting child prostitution when the person promotes lewd conduct between a person and a 

minor where the lewd conduct is for money or other consideration even if the accused does not 

seek compensation or material gain for his or her conduct. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Carmen-Nicole Cox, Downey Brand LLP, 

621 Capitol Mall, 18th Floor, Sacramento, CA 95814; (916) 520-5246; ccox@downeybrand.com 

 

RESPONSIBLE FLOOR DELEGATE:  Carmen-Nicole  Cox 
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RESOLUTION 06-11-2014 
  

DIGEST 
Criminal: Misdemeanor Diversion. 

Amends Penal Code sections 1001 through 1001.4, and 1001.6, and repeals sections 1001.7 

through 1001.9 to make misdemeanor diversion available statewide. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History:  

Similar to Resolutions 03-04-2004, 03-17-2007, 02-19-2008, 01-03-2010, 03-08-2011, 12-04-

2012, and 02-11-2013, which were approved in principle. 

 

Reasons: 

This resolution amends Penal Code sections 1001 through 1001.4, and 1001.6 through 1001.8, to 

require counties create misdemeanor diversion programs so misdemeanor diversion is available 

statewide.  This resolution should be approved in principle because of the need for fairness in the 

availability and application of misdemeanor diversion.  

 

Diversion is the process in which prosecution of a misdemeanor offense may be postponed at 

any point in the proceeding from the charge to adjudication. While there are specific eligibility 

criteria, each county has the option of adopting diversion by ordinance. Even if the county adopts 

a diversion program, only the district attorney or the court may offer that diversion program to 

the individual defendant.  A defendant does not have a statutory right to diversion.   

 

Current law allows the district attorney in each county to approve any diversion program used in 

that county. This results in some counties having no diversion program at all while a contiguous 

county has such a program. For example, in San Francisco County, almost all first offense 

misdemeanants are presumptively diversion-eligible. In contrast, in the neighboring county of 

San Mateo, diversion is generally not available to first time misdemeanants. The result is that a 

defendant in one county may receive a fine or jail sentence while a defendant in an adjacent 

county, arrested for the same offense under similar factual circumstances and with a similar 

record, is eligible for diversion. This program will not apply to Vehicle Code section 23152 or 

23153 (D.U.I.s), or former section 23105 (reckless driving), or pretrial diversion program 

established pursuant to chapter 2.5 (commencing with section 1000). 

 

While courts have ruled this inconsistency does not violate equal protection or the separation of 

powers (Davis v. Municipal Court (1988) 46 Cal.3d 64), fairness requires the equal and 

consistent application of diversion throughout the state.  This resolution would eliminate the 

district attorney’s ability to disapprove of diversion programs in his or her county, which is a 

present impediment to statewide implementation. This uniform application of a statewide statute 

is necessary in order to provide equal protection under the law.  

 

This resolution tracks a similar bill pending before the Legislature, AB 2124 (Lowenthal). 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to Repeal Penal Code Sections 1001, 1001.1, 1001.2, 1001.3. 1001.4. 1001.6, 1001.7, 
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1001.8, and 1001.9, and to add new Penal Code Sections 1001, 1001.1, 1001.2, 1001.3. 1001.4, 

and 1001.6, to read as follows: 

 

§ 1001. Legislative intent 1 

  It is the intent of the Legislature that neither this chapter, Chapter 2.5 (commencing with 2 

Section 1000) of this title, nor any other provision of law be construed to preempt other current 3 

or future pretrial or precomplaint diversion programs. It is also the intent of the Legislature that 4 

current or future posttrial diversion programs not be preempted, except as provided in Section 5 

13201 or 13352.5 of the Vehicle Code. Sections 1001.2 to 1001.11, inclusive, of this chapter 6 

shall apply only to pretrial diversion programs as defined in Section 1001.1. 7 

 8 

§ 1001.    9 

  It is the intent of the Legislature that neither this chapter, Chapter 2.5 (commencing with 10 

Section 1000) of this title, nor any other provisions of law be construed to preempt other current 11 

or future pretrial or precomplaint diversion programs.  It is also the intent of the Legislature that 12 

current or future posttrial diversion programs not be preempted, except as provided in Section 13 

13201 or 13352.5 of the Vehicle Code. 14 

  15 

§ 1001.1. Definition 16 

            As used in Sections 1001.2 to 1001.11, inclusive, of this chapter, pretrial diversion refers 17 

to the procedure of postponing prosecution of an offense filed as a misdemeanor either 18 

temporarily or permanently at any point in the judicial process from the point at which the 19 

accused is charged until adjudication. 20 

§ 1001.1 21 

(a) Each county shall establish a misdemeanor diversion program, administered by the 22 

district attorney of the county, by which a defendant may be offered, at the discretion of the 23 

district  attorney, or the Superior Court, diversion in lieu of sentencing as provided in this 24 

chapter. 25 

           (b) As used in this chapter the following definitions shall apply: 26 

           (1) “Misdemeanor diversion” means the procedure of postponing prosecution of an 27 

offense filed as a misdemeanor, either temporarily or permanently, at any point in the judicial 28 

process from the point at which the accused is charged until adjudication.  29 

           (2) “Prefile diversion” is diversion that is offered after the accusatory pleading. 30 

           (3) “Preplea diversion” is diversion that is offered after the accusatory pleading is filed 31 

but prior to the entry of a plea. 32 

  33 

§ 1001.2 Inapplicability of Vehicle Code §23152.  23153 or 23102 Offenses of Diversion Under 34 

Chapter 2.5: District Attorney Review. 35 

  (a) This chapter shall not apply to any pretrial diversion or posttrial programs for the 36 

treatment of problem drinking or alcoholism utilized for persons convicted of one or more 37 

offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code or to 38 

pretrial diversion programs established pursuant to Chapter 2.5 (commencing with Section 1000) 39 

of this title nor shall this chapter be deemed to authorize any pretrial diversion or posttrial 40 

programs for persons alleged to have committed violation of Section 23152 or 23153 of the 41 

Vehicle Code. 42 

  (b) The district attorney of each county shall review annually any diversion program 43 

established pursuant to this chapter, and no program shall continue without the approval of the 44 

district attorney. No person shall be diverted under a program unless it has been approved by the 45 

district attorney. Nothing in this subdivision shall authorize the prosecutor to determine whether 46 

a particular defendant shall be diverted. 47 

 48 

1001. 2. 49 
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(a) The misdemeanor diversion program established by this chapter may be offered to a 50 

defendant whenever a district attorney is prepared to file an accusatory pleading concerning the 51 

commission of a misdemeanor or when a case is before a court upon an accusatory pleading 52 

concerning the commission of a misdemeanor specified in subdivision (b). 53 

           (b) This program shall not apply to a diversion program for the treatment of problem 54 

drinking or alcoholism utilized for person convicted of one or more offenses under Section 55 

23152 or 23153 or former Section 23105 of the Vehicle Code, or to pretrial diversion program 56 

established pursuant to Chapter 2.5 (commencing with Section 1000). 57 

  58 

§1001.3 Admission of Guilt; prohibition against requirement for placement in program. 59 

            At no time shall a defendant be required to make an admission of guilt as a prerequisite 60 

for placement in a pretrial diversion program. 61 

 62 

§ 1001.3  63 

(a) The district attorney may determine whether the defendant is eligible for the 64 

misdemeanor diversion program. If the district attorney determines that a defendant is not 65 

eligible for the misdemeanor diversion program, the court may independently determine whether 66 

the defendant is eligible for the program.  If the district attorney or the court determines that the 67 

defendant is eligible for diversion under the program the district attorney shall advise the 68 

defendant, and the defendant’s attorney for preplea diversion of  Determination.  This 69 

notification shall include all of the following:  70 

           (1) A full description of the procedures for diversion. 71 

           (2) A clear statement that, in lieu of trial, diversion may be granted if the defendant 72 

waives time for arraignment and plea. 73 

           (3) A clear statement that failure to perform a term or condition of the program, or to 74 

comply with a court order, will result in the district attorney reinstating criminal proceedings 75 

against the defendant as if diversion and not occurred.  76 

           (b) Every defendant who chooses to participate in the program shall be required to 77 

complete each of the following: 78 

          (1) Enroll in and complete at least one of the following, as accepted by the district 79 

attorney or the court where the court determines the defendant is eligible pursuant to subdivision 80 

(a) of Section 1001.3:  81 

        (A) Counseling. 82 

          (B) Community service. 83 

          (C) An educational program 84 

          (2) Make full restitution, if applicable. 85 

          (3) Comply with any court-ordered protective orders or stay-away orders. 86 

          (c) A defendant who is participating in prefile or preplea diversion shall not be required 87 

to make an admission of guilt as a prerequisite for placement in a pretrial diversion program 88 

under this chapter diversion as a prerequisite for diversion. 89 

          (d) At the end of the pretrial diversion program, the defendant shall be ordered back to 90 

court for pretrial or, if in compliance, dismissal. 91 

          (e) If, before the time of the dismissal hearing, the district attorney files charges for the 92 

commission of a new criminal offense during the diversion period, or if the defendant has failed 93 

to complete the assigned counseling or community service, has willfully failed to make full 94 

restitution or to pay all fees, or has failed to complete or comply with any other term or condition 95 

of the diversion program, the district attorney or the court may reinstate proceedings and set the 96 

matter for pretrial. 97 

          (f) The diversion program shall not be deemed to have been successfully completed, nor 98 

can the defendant’s charge or charges be dismissed, until all terms and conditions of the program 99 

have been met. 100 

          (g) After notice to the defendant, the court shall hold a hearing to determine whether 101 
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criminal  proceedings should be reinstated: If the defendant has performed satisfactorily during 102 

the period in which diversion was granted, at the end of that period the criminal charge or 103 

charges shall be dismissed. 104 

         (h ) When a defendant’s case is diverted, a bail bond or undertaking, or a deposit held in 105 

lieu thereof, shall be ordered exonerated by the court. 106 

  107 

§ 1001.4. Divertee’s Right to Hearing. 108 

A divertee is entitled to a hearing, as set forth by law, before his or her pretrial diversion can be 109 

terminated for cause. 110 

 111 

§ 1001.4   112 

In a case in which the defendant owes restitution, the district attorney shall establish 113 

procedures for the collection and distribution of that restitution to the victim or victims. 114 

  115 

§ 1001.6. Exoneration of Bail, or undertaking.  116 

            At such time that a defendant's case is diverted, any bail bond or undertaking, or deposit 117 

in lieu thereof, on file by or on behalf of the defendant shall be exonerated, and the court shall 118 

enter an order so directing. 119 

 120 

§ 1001.6 121 

(a) A record filed with the Department of Justice shall indicate the disposition in those 122 

cases diverted pursuant to this chapter.  Upon successful completion of a diversion program, the 123 

arrest upon which the case was diverted shall be deemed never to have occurred.  The defendant 124 

may indicate in response to any question concerning his or her prior criminal record that he or 125 

she was not arrested or diverted for the offense, except as specified in subdivision (b).  A record 126 

pertaining to an arrest resulting in successful completion of a diversion program shall not, 127 

without the defendant’s consent, be used in any way that could result in the denial of any 128 

employment, benefit, license, or certificate. 129 

          (b) The defendant shall be advised that, regardless of his or her successful completion of 130 

the diversion program, the arrest upon which the case was diverted may be disclosed by the 131 

Department of Justice in response to any peace officer application request and that, 132 

notwithstanding subdividing (a), this section does not relieve him or her of the obligation to 133 

disclose the arrest in response to any direct question contained in any questionnaire or 134 

application for a position as a peace officer, as defined in Section 830. 135 

  136 

§ 1001.7 Dismissal of Criminal Charges on Satisfactory Performance. 137 

           If the divertee has performed satisfactorily during the period of diversion, the criminal 138 

charges shall be dismissed at the end of the period of diversion. 139 

  140 

§ 1001.8 Record Required to Indicate Disposition. 141 

         Any record filed with the Department of Justice shall indicate  the disposition of those 142 

cases diverted pursuant to this chapter 143 

  144 

§ 1001.9. Successful completion of program; record; disclosure of arrest. 145 

  (a) Any record filed with the Department of Justice shall indicate the disposition in those 146 

cases diverted pursuant to this chapter. Upon successful completion of a diversion program, the 147 

arrest upon which the diversion was based shall be deemed to have never occurred. The divertee 148 

may indicate in response to any question concerning his or her prior criminal record that he or 149 

she was not arrested or diverted for the offense, except as specified in subdivision (b). A record 150 

pertaining to an arrest resulting in successful completion of a diversion program shall not, 151 

without the divertee's consent, be used in any way that could result in the denial of any 152 

employment, benefit, license, or certificate.  153 
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  (b) The divertee shall be advised that, regardless of his or her successful completion of 154 

diversion, the arrest upon which the diversion was based may be disclosed by the Department of 155 

Justice in response to any peace officer application request and that, notwithstanding subdivision 156 

(a), this section does not relieve him or her of the obligation to disclose the arrest in response to 157 

any direct question contained in any questionnaire or application for a position as a peace officer, 158 

as defined in Section 830. 159 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Misdemeanor diversion is a program which allows certain low level crimes to be 

dismissed after the accused has completed a program of counseling, community service, or 

education. Misdemeanor diversion is a wholesome program.  It provides for repair and 

redemption in the place of punishment. 

 

Some counties such as San Francisco, have very complete diversion programs.  Other counties 

have no diversion  programs at all.  For example, a first offense of shoplifting in San Francisco 

will result in diversion. If a similar offense is committed on the other side of the street in San 

Mateo county, the defendant faces conviction with possible penalties of fines and imprisonment.  

 

Current law leaves the description of misdemeanor diversion programs, and even whether to 

have a program at all entirely up to the local district attorney. 

 

The Solution:   This resolution makes misdemeanor diversion available statewide.  It continues 

to allow local district attorneys to fashion programs when are suitable to their communities.  But 

it requires each county to have a diversion program. 

 

This resolution addresses the very same issues as were presented in resolution 02-11-2013 which 

was approved last year and in many year previously.   

 

LEGISLATIVE HISTORY 

Assembly woman Bonnie Lowenthal authored A.B., 994 in 2013. This resolution tracks an early 

version of that bill.  A later version of the bill took the benefits out if this resolution.  A.B. 994 

was ultimately vetoed by the Governor. 

 

IMPACT STATEMENT  

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: David Bigeleisen, Law Offices of David 

Bigeleisen, 101 Howard Street, San Francisco, CA 94105; (415) 957-1717; 

david@bigeleisenlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  David Bigeleisen 
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RESOLUTION 06-12-2014 
  

DIGEST  
Criminal Law:  Inmates:  Sexual Abuse in Detention Elimination Act 

Adds Penal Code sections 2635.5 and 2644 through 2648, and amends sections 2635 through 

2639, and 2643 to conform with the Prison Rape Elimination Act of 2003.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History:  

No similar resolutions found. 

 

Reasons: 

This resolution adds Penal Code sections 2635.5 and 2644 through 2648, and amends sections 

2635 through 2639, and 2643 to conform with the Prison Rape Elimination Act of 2003.  This 

resolution should be approved in principle because it will bring existing California law in line 

with federal requirements under the Prison Rape Elimination Act (“PREA”), codified at 42 

U.S.C. § 15601. 

 

The purpose of the Sexual Abuse in Detention Elimination Act (SADEA) (Pen. Code, § 2635 et 

seq.) was to prepare California for PREA.  PREA’s purpose was to “provide for the analysis of 

the incidence and effects of prison rape in Federal, State, and local institutions and to provide 

information, resources, recommendations and funding to protect individuals from prison rape.”  

The act created the National Prison Rape Elimination Commission charged with developing 

standards for the elimination of prison rape.  SADEA required specific practices designed to 

prevent sexual violence, such as inmate classification and housing procedures, response and 

investigation protocols, protection of inmates who file complaints, sexual abuse reporting 

recording protocols, creation of the Office of the Sexual Abuse in Detention Elimination 

Ombudsperson, and requiring the Office of the Inspector General to investigate reports of 

mishandled sex abuse incidents. 

 

PREA standards became applicable to federal facilities when it was enacted in 2003 and to state 

and local facilities on August 20, 2012.  Governors must certify compliance or accept a 5% 

reduction in federal grant funding for each year the state's agencies fail to comply.  California 

should comply with federal PREA requirements for multiple reasons, including the reduction of 

prison rape, reduction in inmate violence, reduction in recidivism, and prevention of the loss of 

federal funding for state and local agencies because PREA calls for adherence to a zero-tolerance 

standard for the incidence of inmate sexual assault and rape.  The Department of Justice 

developed standards for detection, prevention, reduction, and punishment of prison rape.  

Furthermore, PREA allows for collection and dissemination of information on the incidence of 

prison rape. 

 

This resolution is similar to SB 716 (Lara).   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Penal Code sections 2635.5, 2644, 2645, 2646, and 2647, and to repeal and add 

Penal Code sections 2635, 2636, 2637, 2638, 2639, and 2643 to read as follows:  
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§ 2635. 1 

  The Department of Corrections and Rehabilitation shall review informational handbooks 2 

regarding sexual abuse in detention published by outside organizations. Upon approving the 3 

content thereof, handbooks provided by one or more outside organizations shall be made 4 

available to inmates and wards. 5 

  6 

§ 2635.  7 

  The Department of Corrections and Rehabilitation, each local corrections agency; each 8 

city, county, city and county, and regional juvenile justice agency; each city, county, city and 9 

county, and regional police lockup; and each private confinement company shall create a safe 10 

environment free from sexual abuse for inmates or arrestees, including those inmates or arrestees 11 

subject to a United States Immigration and Customs Enforcement hold, by adopting policies and 12 

procedures implementing the United States Department of Justice’s National Standards to 13 

Prevent, Detect, and Respond to Prison Rape. 14 

  15 

§ 2635.5.   16 

  For purposes of this article, the following definitions shall apply: 17 

      (a) “Board” shall mean the Board of State and Community Corrections. 18 

      (b) “Detainee” means a person confined in a facility under government authority, 19 

including arrestees, pretrial and post conviction inmates, prisoners, minors in the juvenile justice 20 

system, and federal detainees held in any city, county, city and county, regional, or private 21 

facility. 22 

      (c) “Full implementation” means that every facility of an agency, department, or 23 

company shall be compliant with all material requirements of the policies and procedures 24 

produced pursuant to this article. Full compliance may be achieved with de minimus violations 25 

or discrete and temporary violations during otherwise sustained periods of compliance. 26 

      (d) “Jail” means a confinement facility of a city, county, city and county, or regional law 27 

enforcement agency that has, as its primary use, the detention of persons pending adjudication of 28 

criminal charges, persons committed to confinement for a misdemeanor or pursuant to 29 

subdivision (h) of Section 1170, persons adjudicated guilty who are awaiting transfer to a state 30 

prison, or persons held under the authority of the federal government. 31 

      (e) “Juvenile justice agency” means a city, county, city and county, or regional 32 

government entity that confines juveniles pursuant to the juvenile justice system, the criminal 33 

justice system, or under the authority of the federal government. 34 

      (f) “Lockup” means a facility belonging to a state, county, or local law enforcement 35 

agency for the temporary confinement of individuals who have recently been arrested, detained, 36 

or are being transferred to or from a court, jail, prison, or other agency. 37 

      (g) “Private confinement company” means a for-profit or nonprofit company operating in 38 

the state that detains individuals, or that manages a facility that detains individuals, on behalf of 39 

a federal, city, county, city and county, or regional government. 40 

  41 

§ 2636.  42 

  For the purposes of this section, all references to classification of wards shall take effect 43 

upon the adoption of a classification system for wards developed by the Department of 44 

Corrections and Rehabilitation in compliance with Farrell v. Allen, Alameda County Superior 45 

Court Case No. RG 03079344. 46 

  The following practices shall be instituted to prevent sexual violence and promote inmate 47 

and ward safety in the Department of Corrections and Rehabilitation: 48 

      (a) The Department of Corrections and Rehabilitation inmate classification and housing 49 

assignment procedures shall take into account risk factors that can lead to inmates and wards 50 

becoming the target of sexual victimization or of being sexually aggressive toward others. 51 

Relevant considerations include: 52 
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           (1) Age of the inmate or ward. 53 

           (2) Whether the offender is a violent or nonviolent offender. 54 

           (3) Whether the inmate or ward has served a prior term of commitment. 55 

           (4) Whether the inmate or ward has a history of mental illness. 56 

      (b) The Department of Corrections and Rehabilitation shall ensure that staff members 57 

intervene when an inmate or ward appears to be the target of sexual harassment or intimidation. 58 

  59 

§ 2636. 60 

  The Department of Corrections and Rehabilitation and each jail facility shall adopt and 61 

implement policies and procedures consistent with the requirements of Sections 115.5 to 115.86, 62 

inclusive, of Title 28 of the Code of Federal Regulations for all facilities that house adult 63 

inmates, including pretrial inmates and federal detainees. Adoption of these policies or 64 

procedures shall take place no later than July 1, 2014. Full implementation of the policies or 65 

procedures shall be completed no later than July 1, 2015. 66 

  67 

§ 2637.  68 

  The Department of Corrections and Rehabilitation shall ensure that its protocols for 69 

responding to sexual abuse include all of the following: 70 

      (a) The safety of an inmate or ward who alleges that he or she has been the victim of 71 

sexual abuse shall be immediately and discreetly ensured. Staff shall provide the safest possible 72 

housing options to inmates and wards who have experienced repeated abuse. Housing options 73 

may include discreet institution transfers. 74 

      (b) Inmates and wards who file complaints of sexual abuse shall not be punished, either 75 

directly or indirectly, for doing so. If a person is segregated for his or her own protection, 76 

segregation must be nondisciplinary. 77 

      (c) Any person who knowingly or willfully submits inaccurate or untruthful information 78 

in regards to sexual abuse is punishable pursuant to department regulations. 79 

      (d) Under no circumstances is it appropriate to suggest that an inmate should fight to 80 

avoid sexual violence or to suggest that the reported sexual abuse is not significant enough to be 81 

addressed by staff. 82 

      (e) Staff shall not discriminate in their response to inmates and wards who are gay, 83 

bisexual, or transgender who experience sexual aggression, or report that they have experienced 84 

sexual abuse. 85 

      (f) Retaliation against an inmate or ward for making an allegation of sexual abuse shall be 86 

strictly prohibited. 87 

  88 

§ 2637. 89 

  Each lockup shall adopt and implement policies or procedures consistent with the 90 

requirements of Sections 115.5, 115.6, and 115.111 to 115.186, inclusive, of Title 28 of the Code 91 

of Federal Regulations. Adoption of these policies or procedures shall take place no later than 92 

July 1, 2014. Full implementation of the policies or procedures shall be completed no later than 93 

July 1, 2015. 94 

  95 

§ 2638.  96 

  Thoughtful, confidential standards of physical and mental health care shall be 97 

implemented to reduce the impact of sexual abuse on inmates and wards in the Department of 98 

Corrections and Rehabilitation that include all of the following: 99 

      (a) Victims shall receive appropriate acute-trauma care for rape victims, including, but 100 

not limited to, treatment of injuries, HIV/AIDS prophylactic measures, and, later, testing for 101 

sexually transmittable diseases. 102 

      (b) Health practitioners who conduct or encounter an inmate or ward suffering from 103 

problems that might indicate sexual abuse, such as trauma, sexually transmissible diseases, 104 
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pregnancy, or chronic pain symptoms, shall ask whether the patient has experienced sexual 105 

abuse. 106 

      (c) Practitioners should strive to ask frank, straightforward questions about sexual 107 

incidents without shaming inmates or displaying embarrassment about the subject matter. 108 

      (d) Confidential mental health counseling intended to help the victim to cope with the 109 

aftermath of abuse shall be offered to those who report sexual abuse. Victims shall be monitored 110 

for suicidal impulses, posttraumatic stress disorder, depression, and other mental health 111 

consequences. 112 

      (e) Any adult inmate in mental health counseling for any reason shall be entitled to speak 113 

confidentially about sexual abuse. 114 

  115 

§ 2638.  116 

  A state, county, and local juvenile justice agency shall adopt and implement policies or 117 

procedures consistent with the requirements of Sections 115.5, 115.6, and 115.311 to 115.386, 118 

inclusive, of Title 28 of the Code of Federal Regulations. Adoption of these policies or 119 

procedures shall take place no later than July 1, 2014. Full implementation of the policies or 120 

procedures shall be completed no later than July 1, 2015. 121 

  122 

§ 2639.  123 

  The Department of Corrections and Rehabilitation shall ensure that the following 124 

procedures are performed in the investigation and prosecution of sexual abuse incidents: 125 

      (a) The provision of safe housing options, medical care, and the like shall not be 126 

contingent upon the victim’s willingness to press charges.     127 

(b) Investigations into allegations of sexual abuse shall include, when deemed appropriate 128 

by the investigating agency, the use of forensic rape kits, questioning of suspects and witnesses, 129 

and gathering of other relevant evidence. 130 

      (c) Physical and testimonial evidence shall be carefully preserved for use in any future 131 

proceedings. 132 

      (d) Staff attitudes that inmates and wards cannot provide reliable information shall be 133 

discouraged. 134 

      (e) If an investigation confirms that any employee has sexually abused an inmate or ward, 135 

that employee shall be terminated. Administrators shall report criminal sexual abuse by staff to 136 

law enforcement authorities. 137 

      (f) Consensual sodomy and oral copulation among inmates is prohibited by subdivision 138 

(e) of Section 286 and subdivision (e) of Section 288a, respectively. Without repealing those 139 

provisions, the increased scrutiny provided by this article shall apply only to nonconsensual 140 

sexual contact among inmates and custodial sexual misconduct. 141 

  142 

§ 2639.  143 

      (a) Private confinement companies shall adopt and implement the relevant policies or 144 

procedures from Section 2636, 2637, or 2638. Adoption of these policies or procedures shall take 145 

place no later than July 1, 2014. Full implementation of the policies or procedures shall be 146 

completed no later than July 1, 2015. 147 

      (b) A private confinement company with a facility that only houses detainees under 148 

contract with the United States Department of Homeland Security is exempt from the 149 

requirements of subdivision (a). 150 

  151 

§ 2643.  152 

  The provisions of this act are severable. If any provision of this act or its application is 153 

held invalid, that invalidity shall not affect other provisions or applications that can be given 154 

effect without the invalid provision or application. 155 

  156 
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§ 2643 157 

      (a) On or before July 1, 2015, the agency, department, or company shall certify in writing 158 

to the board that it has adopted policies or procedures as mandated by Section 2636, 2637, 2638, 159 

or 2639 and shall transmit its policies and procedures electronically to the board. 160 

      (b) The board shall, in a timely manner, make the policies and procedures of each agency, 161 

department, and company available to the public on an Internet Web site. 162 

      (c) The board shall provide a means for an interested member of the public to raise 163 

substantial and specific concerns about the material insufficiency of the published policies or 164 

procedures of any agency, department, or company. Upon receipt of these concerns from a 165 

member of the public, the board shall have 90 days to review the relevant policies or procedures. 166 

Any concerns by the public shall be raised with the board before July 1, 2015. 167 

      (d) On its own or in response to concerns raised by a member of the public, the board 168 

shall notify the agency, department, or company whose policies or procedures do not meet the 169 

requirements of Section 2636, 2637, 2638, or 2639 that it intends to reject the certification. This 170 

notice shall be in writing and shall include a specific recommendation for the manner in which 171 

the agency, department, or company may modify its policies or procedures to correct the 172 

deficiencies. An agency, department, or company receiving this notification shall have 180 days 173 

from the receipt of the written notice to adequately modify the policies and procedures. If, after 174 

the 180-day period, the board finds that the policies and procedures are still inadequate, the 175 

board shall reject the certification. 176 

  177 

§ 2644. 178 

      (a) Audits of facilities governed by this article shall be conducted on a three-year cycle. 179 

Beginning July 1, 2015, each agency, department, or company shall ensure that each facility 180 

operated by the agency, department, or company is audited at least once every three years. Any 181 

agency, department, or company with three or more facilities shall ensure that approximately 182 

one-third of its facilities are audited each year of an audit cycle. 183 

      (b) An audit conducted in compliance with Sections 115.401 to 115.405, inclusive, of 184 

Title 28 of the Code of Federal Regulations shall suffice for the purposes of this section. For 185 

private confinement companies with facilities that only house detainees under contract with the 186 

United States Department of Homeland Security, an audit conducted under Sections 115.401 to 187 

115.405, inclusive, of Title 6 of the Code of Federal Regulations shall suffice for the purposes of 188 

this section. 189 

      (c) The board shall publish audit procedures consistent with the requirements of Sections 190 

115.401 to 115.405, inclusive, of Title 28 of the Code of Federal Regulations that will govern all 191 

audits required by subdivision (a). The board shall separately publish audit procedures consistent 192 

with Sections 115.401 to 115.405, inclusive, of Title 6 of the Code of Federal Regulations for 193 

private confinement companies with facilities that only house detainees under contract with the 194 

United States Department of Homeland Security. 195 

      (d) The board shall also certify auditors, including, but not limited to, auditors who work 196 

directly with the board, and maintain a publicly available list of California-certified auditors. At 197 

its discretion, the board may rely on an auditor’s certification by the United States Department of 198 

Justice as evidence that the auditor is qualified to perform audits under this section. For private 199 

confinement companies with facilities that only house detainees under contract with the United 200 

States Department of Homeland Security, the board may rely on an auditor’s certification by the 201 

United States Department of Homeland Security as evidence that the auditor is qualified to 202 

perform audits under this section. 203 

      (e) The board shall produce a standard audit report format or identify an existing audit 204 

report format prior to July 1, 2015. An auditor shall, within 60 days of an audit or the completion 205 

of a corrective action plan, complete a written audit report for each facility audited using the 206 

standard report format. The auditor will forward the report to the board, which shall make the 207 

reports available to the public on an Internet Web site. 208 
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      (f) Acting on its own or in response to substantial and specific concerns from an 209 

individual, the board may recommend or require an agency, department, or company to undergo 210 

an expedited audit for one or more of its facilities. The board may only require an expedited 211 

audit when it has sufficient reason to believe that a pattern and practice of sexual abuse is 212 

occurring within a facility. An agency, department, or company shall be provided with a 213 

reasonable opportunity to respond to evidence before an expedited audit can be required. The 214 

board shall identify a public means by which the board can receive an individual’s report of 215 

substantial and specific concerns about a facility. 216 

  217 

§ 2645.  218 

      (a) The agency, department, or company shall collect accurate, uniform data for every 219 

allegation of sexual abuse using a standardized instrument and set of definitions. 220 

      (b) The agency, department, or company shall aggregate the incident-based sexual abuse 221 

data at least annually. 222 

      (c) The agency, department, or company shall annually review data collected and 223 

aggregated pursuant to subdivisions (a) and (b) in order to assess and improve the effectiveness 224 

of its sexual abuse prevention, detection, and response policies, practices, and training. 225 

      (d)  The agency, department, or company shall ensure that the data collected pursuant to 226 

subdivision (a) are securely retained. 227 

      (e) The agency, department, or company shall make all aggregated sexual abuse data 228 

readily available to the public at least annually through its Internet Web site or other publicly 229 

accessible means. 230 

      (f) Before making aggregated sexual abuse data publicly available, the agency, 231 

department, or company shall remove all personal identifiers. 232 

      (g) The agency, department, or company shall maintain sexual abuse data collected 233 

pursuant to subdivision (a) for at least 10 years after the date of its initial collection, unless 234 

federal, state, or local law requires otherwise. 235 

  236 

§ 2646.  237 

      (a) An agency or department with an existing contract or agreement with a facility 238 

defined in subdivision (c) shall probatively modify its contract or agreement to incorporate the 239 

policies or procedures it adopts pursuant to Section 2636, 2637, 2638, or 2639. This modification 240 

shall be completed prior to the submission of the certification required by Section 2643. If an 241 

agency or department is involved in good faith negotiations to modify a contract or agreement on 242 

the date the certification is required to be submitted to the board, the agency or department may 243 

still submit its certification along with a request for 60 additional days to complete the 244 

modification. At the end of those 60 days, the agency or department shall submit a supplemental 245 

certification documenting the successful modification of the contract or agreement or withdraw 246 

its certification. 247 

      (b) An agency or department that seeks to enter into a new contract or agreement with a 248 

facility defined in subdivision (c) after January 1, 2014, shall incorporate the policies and 249 

procedures it adopts pursuant to Section 2636, 2637, 2638, or 2639 into that contract or 250 

agreement. 251 

      (c) For purposes of this section, “facility” means a city, county, city and county, or 252 

regional agency or department that confines individuals in a public or private facility not covered 253 

by Section 2636, 2637, 2638, or 2639. These facilities shall include, but are not limited to, 254 

mental health facilities and out-of-state private confinement companies. 255 

  256 

§ 2647.  257 

      (a) A city, county, city and county, or regional agency or department that fails to provide 258 

the certification required by Section 2643, has its certification rejected by the board, fails to have 259 

its facility or facilities audited in a timely manner as required by Section 2644, or has one or 260 
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more facilities fail an audit after being given an opportunity to correct any deficiencies will have 261 

subsequent board-administered grant renewals or awards reduced by 25 percent in the first year 262 

of noncompliance and by 50 percent in the second year of noncompliance. An agency or 263 

department that enters into a third year of noncompliance will be ineligible for any board-264 

administered grant renewals or awards until compliance is achieved. An agency or department 265 

may show compliance by providing a valid certification or by completing a successful audit of a 266 

facility that is delinquent for or has failed an audit. 267 

      (b) A private confinement company that fails to provide the certification required by 268 

Section 2643, has its certification rejected by the board, fails to have its facility or facilities 269 

audited in a timely manner as required by Section 2644, or has one or more facilities fail an audit 270 

after being given an opportunity to correct any deficiencies will be assessed a five-hundred-271 

dollar ($500) penalty on the first day the certification or audit is due or a failed audit is reported 272 

to the board. The private confinement company will be assessed an additional one-thousand-273 

dollar ($1,000) penalty every seven days thereafter until it provides a valid certification or 274 

completes successful audits of any facilities that are delinquent for or have failed an audit. This 275 

penalty shall be assessed and collected by the board. 276 

  277 

§ 2648.  278 

  The provisions of this article are severable. If any provision of this article or its 279 

application is held invalid, that invalidity shall not affect other provisions or applications that can 280 

be given effect without the invalid provision or application. 281 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bay Area Lawyers for Individual Freedom  

 

STATEMENT OF REASONS 

 

The Problem:  Sexual violence is a rampant problem across all correctional settings in California, 

causing extreme psychological trauma and undue punishment beyond that of a person’s 

incarceration. LGBT inmates are particularly vulnerable to sexual violence. Although the federal 

PREA standards apply to state and local facilities, existing California law does not track the 

federal requirements.  Existing law requires the Department of Corrections and Rehabilitation to 

institute certain practices to prevent sexual violence and promote inmate safety in the 

Department of Corrections and Rehabilitation. The existing state law is less comprehensive than 

federal regulations that protect prisoners from sexual violence from guards and other prisoners.  

 

The Solution:  This resolution would put all correctional facilities in California in line with many 

of the carefully considered federal guidelines under the PREA to protect prisoners from sexual 

violence both by guards and other prisoners. In doing so, the resolution would establish a number 

of important protections set forth in federal regulations to keep people from finding themselves 

from facing further punitive measures – including confinement in administrative segregation – 

for their own protection.  The resolution would require prisons, jails, juvenile halls, and other 

custodial facilities, including private confinement companies, to adopt federal policies and 

procedures under the Prison Rape Elimination Act (PREA) and its implementing regulations to 

create a safe environment free from sexual abuse for inmates or arrestees, including those 

inmates or arrestees subject to a U.S. Immigration and Customs Enforcement hold.  It would also 

implement oversight procedures for regular audits, data collection, reporting, and penalties for 

noncompliance.    
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LEGISLATIVE HISTORY 

This resolution tracks the language of SB 716, the proposed Sexual Abuse in Detention 

Elimination Act, introduced by Senator Ricardo Lara in 2013 (as amended May 28, 2013).  

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Julie Wilensky, Lewis, Feinberg, Lee, 

Renaker & Jackson, P.C., 476 - 9th Street, Oakland, CA 94607; (510) 839-6824; 

jwilensky@lewisfeinberg.com 

 

RESPONSIBLE FLOOR DELEGATE:  Julie Wilensky 
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RESOLUTION 06-13-2014 

 

DIGEST   

Vehicle Code:  Prohibiting Listening and Talking on Wireless Device While Driving 

Amends Vehicle Code section 23123 to limit the statute to when a driver is “listening and talking 

on an electronic wireless communications device” not in hands-free mode. 

  

RESOLUTIONS COMMITTEE RECOMMENDATION  

DISAPPROVE 

 

History:  

No similar resolutions found. 

 

Reasons: 

This resolution amends Vehicle Code section 23123 to limit the statute to when a driver is 

“listening and talking on an electronic wireless communications device” not in hands-free mode.  

This resolution should be disapproved because the Court of Appeal decision in People v. Spriggs 

(2014) 224 Cal.App.4th 150 already clarified any ambiguity and this resolution is thus 

unnecessary and redundant.   

 

This resolution attempts to strictly limit Vehicle Code section 23123 to when a driver is 

“listening and talking on an electronic wireless communications device” in non-hands-free 

mode.  The stated reasons for the resolution are that peace officers are citing drivers for merely 

having an electronic device in their hands and because Spriggs made clear that merely holding an 

electronic device for the purpose of checking a map application was not a violation of section 

23123.  Thus, the resolution endeavors to codify that ruling.  However, such effort is 

unnecessary because Spriggs already made very plain that: 

 

[T]he statute is reasonably construed as only prohibiting engaging in a conversation on 

a wireless telephone while driving and holding the telephone in one's hand . . . It does 

not state that it must be used in a manner that allows for hands-free looking, hands-

free operation or hands-free use, or for anything other than listening and talking. Had 

the Legislature intended to prohibit drivers from holding the telephone and using it for 

all purposes, it . . . would have used broader language, such as “hands-free operation” 

or “hands-free use” . . . not all uses of a wireless telephone involve listening and 

talking . . . we believe the inclusion of the phrase “hands-free listening and talking” 

does in fact limit the statute's prohibition to engaging in a conversation while holding 

a wireless telephone. 

(People v. Sprigss, supra, 224 Cal.App.4th at p. 156.) 

 

Spriggs is a published decision interpreting section 23123.  Therefore, it is binding precedent; 

there are no contrary interpretations of the statute requiring legislative action at this time. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Vehicle Code section 23123 to read as follows: 

 

§ 23123 

          (a) A person shall not drive a motor vehicle while using a wireless telephone listening 1 

and talking on an electronic wireless communications device unless that telephone electronic 2 

wireless communications device is specifically designed and configured to allow hands-free 3 

listening and talking, and is used in that manner while driving. 4 

           (b) A violation of this section is an infraction punishable by a base fine of twenty dollars 5 

($20) for a first offense and fifty dollars ($50) for each subsequent offense. 6 

           (c) This section does not apply to a person using a wireless cellular telephone for 7 

emergency purposes, including, but not limited to, an emergency call to a law enforcement 8 

agency, health care provider, fire department, or other emergency services agency or entity. 9 

          (d) This section does not apply to an emergency services professional using a wireless 10 

telephone while operating an authorized emergency vehicle, as defined in Section 165, in the 11 

course and scope of his or her duties. 12 

          (e) This section does not apply to a person driving a schoolbus or transit vehicle that is 13 

subject to Section 23125. 14 

          (f) This section does not apply to a person while driving a motor vehicle on private 15 

property. 16 

          (g) For the purposes of this section, “electronic wireless communications device” 17 

includes, but is not limited to, a broadband personal communication device, specialized mobile 18 

radio device, handheld device or laptop computer with mobile data access, pager, and two-way 19 

messaging device. 20 

          (h) This section shall become operative on July 1, 2011 immediately upon enactment. 21 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  As made clear by the unanimous decision of the Court of Appeals (5th Dist.), in 

People v. Steven R. Spriggs, http://www.courts.ca.gov/opinions/documents/F066927.PDF, 

decided February 27, 2014, the conduct prohibited by Veh.C. §23123 is conversing on an 

electronic wireless communications device while holding it, and not merely “using” the device. 

The driver in Spriggs, “while stopped in heavy traffic pulled out his [smartphone] to check a map 

application for a way around the congestion.”  As the Spriggs court held, it is not unlawful to 

pull out a smartphone to check a map application for a way around congestion in heavy traffic 

and the CHP officer who cited the driver in Spriggs for looking at the map application on his 

phone while holding it was wrong to do so because the driver was not “listening and talking” on 

the phone while driving.  Yet, because the statutory language employs the ambiguous word 

“use,” the California Highway Patrol has instructed its officers to cite drivers who merely hold 

their smartphone while driving even though not conversing on it, notwithstanding that the 

smartphone is designed, configured and used for hands-free operation.  

 

The Solution:  By substituting the phrase “listening and talking on an electronic wireless 

communications device cellular” for the phrase “using a wireless telephone,” this Resolution will 
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clarify that the statute’s prohibition is conversing while holding a smartphone or other cellular 

telephone or device used for talking.  As intended by the Legislature, California has not banned 

all talking and listening on an electronic wireless communications device, nor every activity that 

involves holding or incidental touching of an electronic wireless communications device.  For 

instance, talking on a device in hands-free mode is allowed (Veh.C. §23123).  Further, while 

texting is banned (Veh.C. §23123.5(a)), touching a name to make a call on a smartphone 

configured for hands-free operation, is allowed (Veh.C. §23123.5(c)), as is checking a map to 

navigate around traffic (Spriggs).  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Frank Leidman, Law Offices of Frank Z. 

Leidman, Law Chambers Building345 Franklin Street, San Francisco, California 94102; (415) 

982-0322; Frank@LeidmanLaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Frank Leidman 
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RESOLUTION 07-01-2014 

  

DIGEST 

Peremptory Challenge: Automatic Right to Challenge After Successful Appeal 

Amends Code of Civil Procedure section 170.6 to allow a challenge to the trial judge if, upon 

remand, the same judge from the prior proceeding is assigned to the case. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Identical to Resolution 10-02-2010, which was approved in principle.  Similar to Resolutions 09-

05-2005 and 02-03-2007, which were approved in principle. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 170.6 to allow a challenge to the trial 

judge if, upon remand, the same judge from the prior proceeding is assigned to the case. This 

resolution should be approved in principle because it fosters confidence in the judicial system by 

removing the potential perception of bias by the judicial officer whose decision was reversed. 

 

Currently, when a case is remanded after appeal and the original trial judge is re-assigned to the 

matter, a challenge under section 170.6 is permissible only if that judge is assigned to conduct a 

new trial. This resolution would delete the words “new trial” from the statute and replace it with 

“the case.”   

 

Although proponent argues the statute should be changed because the term “new trial” is 

ambiguous and leads to more litigation, that assertion is unavailing.  In criminal cases, “new 

trial” means exactly that, a new trial. (Peracchi v. Superior Court (2003) 30 Cal.4th 1245, 1257; 

Pen. Code, § 1180.)  In civil cases, the term is defined by statute: “A new trial is a re-

examination of an issue of fact in the same court after a trial and decision by a jury, court, or 

referee.” (Code Civ. Proc., § 656; State Farm Mut. Automobile Ins. Co. v. Superior Court (Hill) 

(2004) 121 Cal.App.4th 490, 497.)  

 

Nevertheless, the resolution is a good idea because it is consistent with the overall statutory goal 

of affording the parties a renewed peremptory challenge of a judicial officer after an appellate 

reversal – the parties’ ability to avoid the perception of judicial bias and retribution.  The public 

policy rationale is clearest when viewed from the perspective of the appellant who secured a 

reversal – the potential that the judicial officer may hold an appellate reversal against the party 

who appealed by rendering discretionary ruling against that party out of spite or retribution.  But 

there are equally compelling justifications from the perspective of respondents who face the 

potential of a judge, who having been reversed, may unconsciously tend to making rulings 

favoring the appellant so as to avoid any hint of bias or who may become overly cautious so as to 

become ineffective by depriving the parties of clear and firm rulings.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 170.6 to read as follows: 
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§ 170.6 

Motion to disqualify 1 

    (a)  (1) A judge, court commissioner, or referee of a superior court of the State of 2 

California shall not try a civil or criminal action or special proceeding of any kind or character 3 

nor hear any matter therein that involves a contested issue of law or fact when it is established as 4 

provided in this section that the judge or court commissioner is prejudiced against a party or 5 

attorney or the interest of a party or attorney appearing in the action or proceeding. 6 

          (2) A party to, or an attorney appearing in, an action or proceeding may establish this 7 

prejudice by an oral or written motion without prior notice supported by affidavit or declaration 8 

under penalty of perjury, or an oral statement under oath, that the judge, court commissioner, or 9 

referee before whom the action or proceeding is pending, or to whom it is assigned, is prejudiced 10 

against a party or attorney, or the interest of the party or attorney, so that the party or attorney 11 

cannot, or believes that he or she cannot, have a fair and impartial trial or hearing before the 12 

judge, court commissioner, or referee. If the judge, other than a judge assigned to the case for all 13 

purposes, court commissioner, or referee assigned to, or who is scheduled to try, the cause or 14 

hear the matter is known at least 10 days before the date set for trial or hearing, the motion shall 15 

be made at least 5 days before that date. If directed to the trial of a cause with a master calendar, 16 

the motion shall be made to the judge supervising the master calendar not later than the time the 17 

cause is assigned for trial. If directed to the trial of a criminal cause that has been assigned to a 18 

judge for all purposes, the motion shall be made to the assigned judge or to the presiding judge 19 

by a party within 10 days after notice of the all purpose assignment, or if the party has not yet 20 

appeared in the action, then within 10 days after the appearance. If directed to the trial of a civil 21 

cause that has been assigned to a judge for all purposes, the motion shall be made to the assigned 22 

judge or to the presiding judge by a party within 15 days after notice of the all purpose 23 

assignment, or if the party has not yet appeared in the action, then within 15 days after the 24 

appearance. If the court in which the action is pending is authorized to have no more than one 25 

judge, and the motion claims that the duly elected or appointed judge of that court is prejudiced, 26 

the motion shall be made before the expiration of 30 days from the date of the first appearance in 27 

the action of the party who is making the motion or whose attorney is making the motion. In no 28 

event shall a judge, court commissioner, or referee entertain the motion if it is made after the 29 

drawing of the name of the first juror, or if there is no jury, after the making of an opening 30 

statement by counsel for plaintiff, or if there is no opening statement by counsel for plaintiff, 31 

then after swearing in the first witness or the giving of any evidence or after trial of the cause has 32 

otherwise commenced. If the motion is directed to a hearing, other than the trial of a cause, the 33 

motion shall be made not later than the commencement of the hearing. In the case of trials or 34 

hearings not specifically provided for in this paragraph, the procedure specified herein shall be 35 

followed as nearly as possible. The fact that a judge, court commissioner, or referee has presided 36 

at, or acted in connection with, a pretrial conference or other hearing, proceeding, or motion 37 

prior to trial, and not involving a determination of contested fact issues relating to the merits, 38 

shall not preclude the later making of the motion provided for in this paragraph at the time and in 39 

the manner herein provided.  40 

     A motion under this paragraph may be made following reversal on appeal of a trial court's 41 

decision, or following reversal on appeal of a trial court's final judgment, if the trial judge in the 42 

prior proceeding is assigned to conduct a new trial on the mattercase. Notwithstanding paragraph 43 

(4), the party who filed the appeal that resulted in the reversal of a final judgment of a trial court 44 

may make a motion under this section regardless of whether that party or side has previously 45 

done so. The motion shall be made within 60 days after the party or the party's attorney has been 46 

notified of the assignment. 47 

      (3) A party to a civil action making that motion under this section shall serve notice on all 48 

parties no later than five days after making the motion. 49 

      (4) If the motion is duly presented, and the affidavit or declaration under penalty of 50 

perjury is duly filed or an oral statement under oath is duly made, thereupon and without any 51 
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further act or proof, the judge supervising the master calendar, if any, shall assign some other 52 

judge, court commissioner, or referee to try the cause or hear the matter. In other cases, the trial 53 

of the cause or the hearing of the matter shall be assigned or transferred to another judge, court 54 

commissioner, or referee of the court in which the trial or matter is pending or, if there is no 55 

other judge, court commissioner, or referee of the court in which the trial or matter is pending, 56 

the Chair of the Judicial Council shall assign some other judge, court commissioner, or referee to 57 

try the cause or hear the matter as promptly as possible. Except as provided in this section, no 58 

party or attorney shall be permitted to make more than one such motion in any one action or 59 

special proceeding pursuant to this section. In actions or special proceedings where there may be 60 

more than one plaintiff or similar party or more than one defendant or similar party appearing in 61 

the action or special proceeding, only one motion for each side may be made in any one action or 62 

special proceeding. 63 

  64 

[Subdivisions (a)(5)-(c) remain unchanged.] 65 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Code of Civil Procedure section 170.6(a)(2) allows a successful appellant to 

challenge the trial judge upon remand if the trial judge in the prior proceeding is assigned to 

conduct a new trial on the matter, regardless of whether the party had previously issued a 

peremptory challenge in the case.  A party is otherwise limited to one peremptory challenge. 

 

Code of Civil Procedure section 656 defines a new trial as "a re-examination of an issue of fact 

in the same court after a trial and decision by a jury, court or referee."  Application of term "new 

trial" has nonetheless been difficult, as the term remains ambiguous.  There has been much law 

and motion practice on the issue of what constitutes a "new trial" for the purposes of Code of 

Civil Procedure section 170.6.  Parties seeking to challenge the trial judge after a successful 

appeal and remand and reassignment to the same judge must weigh their chances of success on 

convincing the trial court judge (sometimes the same judge as they seek to challenge, sometimes 

not) that the remand requires a new trial.  If they risk bringing a challenge and lose on the issue 

of whether remand requires a "new trial," they are then confronted with bringing their case on 

remand to the same trial court judge they sought to challenge. 

 

Section 170.6(a)(2) was intended to allow a party to make a peremptory challenge when the 

same trial judge is assigned for a new trial after reversal on appeal, "in order to avoid potential 

bias on the part of a judge who had been reversed on appeal" (Geddes v. Superior Court (2005) 

126 Cal.App.4th 417, 423).  This proposed change removes the ambiguity of the term “new 

trial,” and helps to ensure a successful applicant's avoidance of any potential judicial bias. 

 

The Solution:   Would allow a successful appellant to challenge the trial judge upon remand if 

the trial judge in the prior proceeding is assigned to the case, regardless of whether the issue(s) 

on remand require a "new trial." 

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Matthew Mallet, Law Offices of Kirk B. 

Freeman, 256 Sutter Street, San Francisco, CA 94108; (415) 398-1082; matthew@kbflaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Matthew Mallet 
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RESOLUTION 07-02-2014 

 

DIGEST  

Rules of Court: Tentative Rulings Before Oral Argument On Appeal 

Amends California Rules of Court, rule 8.256, to provide written tentative opinions before oral 

argument with indication if it is unanimous, and to otherwise require issuance of a focus letter. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 03-05-2006, which was disapproved and Resolution 07-04-2000, which 

was approved in principle.   

 

Reasons: 

This resolution amends California Rules of Court, rule 8.256, to provide written tentative 

opinions before oral argument with indication if it is unanimous, and to otherwise require 

issuance of a focus letter.  This resolution should be approved in principle because it makes oral 

argument more meaningful by allowing counsel to focus oral argument on matters significant to 

the court’s reasoning. 

 

At present only the Fourth District, Division Two issues written tentative opinions.  Some 

appellate divisions have recently implemented formal and informal practices of announcing oral 

tentatives. (E.g., Second Dist., Div. 8.)  Some panels send focus letters in advance of argument. 

 

The value of oral argument is debated. (See People v. Pena (2004) 32 Cal.4th 389, 402, fn. 7.)  

While courts acknowledge it is “the chance to make a difference in result” (Moles v. Regents of 

Univ. of Calif. (1982) 32 Cal.3d 867, 872), it rarely changes the outcome. 

 

Appellate tentative opinions are also the subject of debate. (Pena, supra, at pp. 399-400.)  Those 

in favor argue that they “enable counsel at oral argument to assist the court in avoiding errors in 

the court’s ultimate opinion” and they assist in identifying issues that may have been overlooked 

or not adequately addressed. (Id., p. 400, citing in part to Hollenhorst, Tentative Opinions: An 

Analysis of Their Benefit in the Appellate Court of California (1995) 36 Santa Clara L.Rev. 1, 

23–24.)  Arguments against include the fact that not all appellate panels arrive at agreed upon 

tentative opinions before oral argument (see OCBA and SDCBA Counter Argument to Res. 03-

05-2006) and concerns that justices might become invested in the tentative and less likely to 

change an incorrect decision (Ibid.; and see Pena, supra, 32 Cal.3d at pp. 399-400). 

 

Despite the controversy over tentative rulings, this resolution is a good idea because informed 

counsel are more likely to provide the court with effective oral advocacy, thereby aiding in the 

decision making process.  Further, in those appeals with marginal merit, a well reasoned 

tentative opinion will benefit the court and parties by giving the parties an opportunity to avoid 

the expense of an oral argument which is unlikely to change the result.  (Note: the proposed 

statutory language as reflected in the resolution may require technical revisions (e.g., deletion of 

subd. (f) as duplicative).) 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the Judicial 

Council amend California Rules of Court, rule 8.256 to read as follows: 
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Rule 8.256 

     (a) Frequency and location of argument 1 

           (1) Each Court of Appeal and division must hold a session at least once each quarter. 2 

           (2) A Court of Appeal may hold sessions at places in its district other than the court's 3 

permanent location. 4 

           (3) Subject to approval by the Chair of the Judicial Council, a Court of Appeal may hold 5 

a session in another district to hear a cause transferred to it from that district. 6 

      (b) Notice of tentative opinion; request to focus on issues; argument 7 

Promptly after the Court has written its tentative opinion Tthe Court of Appeal clerk shall must 8 

send a copy of the tentative opinion to the parties, and notify all parties who have not otherwise 9 

waived the right to request oral argument that they may request oral argument.  The clerk shall 10 

also notify the parties whether the Court’s opinion is unanimous.  When oral argument is 11 

requested the clerk shall provide notice of the time and place of oral argument to all parties at 12 

least 20 days before the argument date.  If the Court is unable to reach a decision without the 13 

benefit of oral argument the clerk shall send a letter identifying the specific issues of interest to 14 

the Court and upon which the attorneys should focus their argument.  The presiding justice may 15 

shorten the notice period for good cause; in that event, the clerk must immediately notify the 16 

parties by telephone or other expeditious method. 17 

      (c) Conduct of argument 18 

Unless the court provides otherwise by local rule or order: 19 

           (1) The appellant, petitioner, or moving party has the right to open and close. If there are 20 

two or more such parties, the court must set the sequence of argument. 21 

           (2) Each side is allowed 30 minutes for argument. If multiple parties are represented by 22 

separate counsel, or if an amicus curiae-on written request-is granted permission to argue, the 23 

court may apportion or expand the time. 24 

           (3)Only one counsel may argue for each separately represented party. 25 

      (d) When the cause is submitted 26 

           (1) A cause is submitted when the court has heard oral argument or approved its waiver 27 

and the time has expired to file all briefs and papers, including any supplemental brief permitted 28 

by the court. 29 

           (2) If the Supreme Court transfers a cause to the Court of Appeal and supplemental briefs 30 

may be filed under rule 8.200(b), the cause is submitted when the last such brief is or could be 31 

timely filed. The Court of Appeal may order the cause submitted at an earlier time if the parties 32 

so stipulate. 33 

      (e) Vacating submission 34 

           (1) Except as provided in (2), the court may vacate submission only by an order stating its 35 

reasons and setting a timetable for resubmission. 36 

           (2) If a cause is submitted under (d)(2), an order setting oral argument vacates submission 37 

and the cause is resubmitted when the court has heard oral argument or approved its waiver. 38 

      (f) Notice of Tentative Disposition; Tentative Opinion; Request To Focus On Issues  39 

Except where oral argument has been waived by all parties, at least seven court days before the 40 

date on which oral argument has been scheduled the Court of Appeal shall send to the parties a 41 

notice stating whether the court has reached a tentative decision in the case.  If such a decision 42 

has been reached, the court shall accompany the notice with the tentative opinion that has been 43 

prepared for the case.  If the notice states that no tentative decision has been reached the notice 44 

shall be accompanied by a letter identifying the specific issues of interest to the Court and upon 45 

which the attorneys should focus their argument. 46 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  
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STATEMENT OF REASONS 

 

The Problem:   Appeals are long and expensive processes for litigants.  Zealous advocates, 

having expended so much of their clients’ money on litigating the appeal and wanting to leave 

no stone unturned to ensure victory, rarely decline the opportunity to request oral argument.  But 

once they get there they often have no idea what is on the justices’ minds, or which way they are 

leaning, even though the justices have always prepared a tentative opinion in advance of the 

argument.  It is well known to appellate practitioners that the justices, having committed by the 

time of argument to a particular position, are often not inclined to steer counsel to discussion of 

issues that might require the court to rewrite its opinion.  What is more, some considerable time 

has always elapsed between the completion of briefing and oral argument, and counsel are forced 

to review the entire record so that they can be prepared to answer any possible question posed to 

them even though most of the record may have no bearing on the court’s ultimate decision.  In 

large multi-issue cases, where oral argument often occurs many months or even years after the 

conclusion of briefing, this can be hugely expensive to the client. 

 

Thanks to the Fourth DCA’s two-decade experiment with issuing tentative rulings the empirical 

evidence now demonstrates the superiority of the tentative ruling system for appeals.  The 

evidence shows that a court with a tentative ruling system changes its mind more than a court 

that hides the ball.  A tentative ruling system results in more meaningful oral arguments that 

address the issues that concern the justices.  It results in better decisions, because the parties have 

the opportunity to challenge the court’s ruling in advance, and force it to correct any errors.  It 

saves the clients money, because attorneys will no longer spend days reviewing unnecessary 

material that is not crucial to the court’s ruling.  And it surely results in better published law.  

 

Our appellate court system should be about reaching the correct result, and nothing else.  A 

tentative ruling system will result in a better judicial product, which in turn will make for more 

satisfied “customers,” the parties seeking justice in our court system.  

 

The Solution:   The current rule does not require District Courts of Appeal (DCAs) to issue 

tentative rulings or opinions in advance of oral argument, or provide any information whatsoever 

to the parties as to their likely disposition of the case.  Each DCA is free to make its own rules on 

this subject, but only the Fourth DCA, Division Two, has adopted a practice of issuing their 

tentative opinions to the parties in advance of oral argument. 

 

This resolution would require all DCAs to either issue their tentative memoranda of opinion or a 

“focus letter” a week before oral argument, to alert the parties to the basis for the court’s likely 

ruling and/or the issues the parties should address at oral argument. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Ciarán O'Sullivan,Law Offices of Ciaran 

O'Sullivan One Post Street, San Francisco, CA 94104; (415) 391-3711; 

ciaran@cosullivanlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Ciaran O'Sullivan 
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COMMENTS TO RESOLUTION 07-02-2014 

 

 

SAN DIEGO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: The California front-ended process is nearly unique in the nation and is driven 

by the state constitutional and statutory requirement for judges to decide matters within 90 days 

of submission.  In federal appellate courts and virtually all other states, the court does not 

conference on appeals until after oral argument.  In effect, argument is the beginning of the 

court’s conference—the first time the judges learn about their colleagues’ views of an 

appeal.  The California process of preparing a tentative opinion and conferencing on it is 

criticized by judges and appellate lawyers in the federal system and other states.  There is 

absolutely no doubt that it devalues argument. 

 

Second, at least divisions 1 and 3 of the Fourth Appellate District do not conference on appeals 

before argument.  Making disclosure of tentative opinions mandatory would force those courts to 

change their practices, to the detriment of lawyers and parties. 

 

Third, forcing disclosure of tentative opinions will force courts that conference but do not release 

opinions to upgrade their tentatives, which now are often very rough and sometimes are 

equivocal about the proposed result.  This would further ossify the tentative result and devalue 

argument. 

 

Fourth, releasing a tentative opinion tends to freeze the result because judges are reluctant to 

change their work product after it is in the public domain.  One reason is the psychology of 

admitting one has erred.  But judges rightly fear that the press and the blogosphere will criticize 

them for issuing a tentative and then changing their minds. 

 

Finally, there are better alternatives for helping counsel focus preparation and argument.  The 

oral argument focus letter is the best of these, and its use should be encouraged. 
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RESOLUTION 07-03-2014 
 

DIGEST 
Civil Procedure:  Change to Small Claims Jurisdictional Limit 

Amends Code of Civil Procedure section 116.221 and eliminates section 116.224 to strike the 

cap of $7,500 for injury claims in small claims court where the defendant is covered by 

automobile insurance. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 116.221 and eliminates section 116.224 

to strike the cap of $7,500 for injury claims in small claims court where the defendant is covered 

by automobile insurance.  This resolution should be deemed action unnecessary because the 

provisions set forth in California Code of Civil Procedure section 116.224 providing for the 

reduced $7,500 limit will expire by terms of the current statute on January 1, 2015. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 116.221, and repeal Code of Civil 

Procedure section 116.224, to read as follows: 

 

§ 116.221

      In addition to the jurisdiction conferred by Section 116.220, the small claims court has 1 

jurisdiction in an action brought by a natural person, if the amount of the demand does not 2 

exceed ten thousand dollars ($10,000), except for actions specified in Section 116.224, or  as 3 

otherwise prohibited by subdivision (c) of Section 116.220 or subdivision (a) of Section 116.231. 4 

 5 

§ 116.224 6 

      (a) Notwithstanding Section 116.221, the small claims court has jurisdiction in an action 7 

brought by a natural person for damages for bodily injuries resulting from an automobile 8 

accident if the amount of the demand does not exceed seven thousand five hundred dollars 9 

($7,500). 10 

      (b) This section shall apply only if a defendant is covered by an automobile insurance 11 

policy that includes a duty to defend. 12 

      (c) This section shall remain in effect only until January 1, 2015, and as of that date is 13 

repealed, unless a later enacted statute, that is enacted before January 1, 2015, deletes or extends 14 

that date. 15 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  
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STATEMENT OF REASONS 

 

The Problem:  Existing Law provides for a small claims court limit of $10,000 for all personal 

injury claims, except those arising from an automobile accident where the defendant is covered 

by insurance. In that case, the jurisdictional limit is reduced to $7,500.  There is no rational basis 

for reducing the small claims limit by $2,500 for injuries arising from an automobile collision 

where the defendant is covered by insurance.  It merely provides auto insurance companies an 

opportunity to avoid paying just claims, since it will be difficult for injured people to pursue 

claims between $7,500 and $10,000 in a superior court.  

 

The Solution:  This Resolution corrects the problem by deleting the exception in Code of Civil 

Procedure section 116.224, and amending Code of Civil Procedure section 116.221 

accordingly.  This change would remove the reduced limit of $7,500 for injury claims arising 

from an automobile accident where the defendant is covered by insurance.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Russell Kohn, Kohn Law Offices, 2170 El 

Camino Real, Suite 201, Oceanside, CA 92054; (760) 721-8182; rkohn@kohnlawoffice.com 

 

RESPONSIBLE FLOOR DELEGATE:  Russell Kohn 

 

 

COMMENTS TO RESOLUTION 07-03-2014 

 

 

SANTA CLARA COUNTY BAR ASSOCIATION 

 

DISAPPROVE: This resolution seeks to amend Code of Civil Procedure section 116.221 and 

eliminate Code of Civil Procedure section 116.224 so as to delete the exception providing a 

reduced small claims court limit of $7,500 for injury claims arising from an automobile accident 

where the defendant is covered by insurance. While the resolution may have merit, it appears to 

be unnecessary. Section 116.224, the section the resolution seeks to eliminate, contains a sunset 

provision. As set forth in subdivision (c), Section 116.224 will be repealed as of January 1, 2015. 

Unless there is pending legislation that seeks to extend the life of Section 116.224 – and the 

proponent does not give any indication that such legislation exists – it seems unnecessary to pass 

a resolution to strike a statutory section that, by its own language, will self-expire at the end of 

the calendar year. 
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RESOLUTION 07-04-2014 

  

DIGEST 

Civil Procedure: Civil Litigation Streamlining to Account for Reductions in Court Budgets  

Repeals Code of Civil Procedure sections 87 through 2107, and adds new Code of Civil 

Procedure sections 100, 200, 300, 400, 500, 600, 700, and 800 to create streamlined litigation 

procedures to address the impact of past, current and future budget cuts to the courts. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons:  

This resolution repeals Code of Civil Procedure sections 87 through 2107, and adds new Code of 

Civil Procedure sections 100, 200, 300, 400, 500, 600, 700, and 800 to create streamlined 

litigation procedures to address the impact of past, current and future budget cuts to the courts.  

This resolution should be disapproved because it simply does not go far enough in applying the 

Automated Decisional System or in doing away with unnecessary statutory provisions. 

 

The proponent – in an attempt to address the effect of ongoing budget cuts which have resulted 

in the closing of courtroom and courthouses, the loss of support staff, research attorneys, and 

court reporters, and increasing long waits in scheduling hearing dates and disposition times – 

seeks to “solve” the problem by essentially eliminating the Code of Civil Procedure as we know 

it and replace it with an “Automated Decisional System” along with a more streamlined version 

of the Code of Civil Procedure.  That’s all well and good, but why stop there?  If we aren’t going 

to need the rules of procedure, then the Rules of Court can go as well.  Plus, it’s not just the civil 

courts that have to put up with budget cuts, so why not do away with the Penal Code.  If, as the 

saying goes, a grand jury will indict a ham sandwich, a jury can binge watch and convict 

defendants just as easily.  Finally, as no one complies with the Vehicle Code now, it is a perfect 

candidate for deletion.   

 

The automated future we used to only see on TV and in the movies is coming.  If this is the 

future, then we shouldn’t take baby steps.  This resolution should be disapproved for being too 

short sighted in its scope.  All hail our future robot overlords. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to repeal Code of Civil Procedure sections 85 to the end of the Code, and to add new 

sections 100, 200, 300, 400, 500, 600, 700 and 800, to read as follows: 

 

Declaration of Legislative Findings: 1 

 2 

         Whereas recent budget cuts to the court have resulted in the closure of courtrooms, 3 

reductions in staff, clerk office hours, the elimination of court reporters from courtrooms and 4 

dramatic increases in disposition times, and whereas the Legislature has been unwilling to 5 

adequately fund the courts, the Legislature declares and finds that the current system of civil 6 

redress in our courts cannot be sustained and drastic measures must be taken to streamline civil 7 

litigation.  Accordingly, the Legislature hereby enacts the following changes to the Code of Civil 8 
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Procedure: 9 

§85 to 2107 10 

Sections 85 through 2107 of the Code of Civil Procedure are hereby repealed and replaced with 11 

new Sections 100 through 800. 12 

 13 

§100 14 

        There are four forms of civil action: 15 

  (a) Small Claims – all claims where the amount in controversy is less than $15,000. 16 

  (b) Limited Civil – all claims where the amount in controversy is greater than $15,000 17 

but less than $50,000.  18 

            (c) Unlimited Civil – all claims or controversies that are not Small Claims or Limited 19 

Civil. 20 

            (d) Complex Unlimited Civil – unlimited civil cases that have more than twenty parties, 21 

are filed as a class action or as may be so classified by a judicial officer upon a showing of good 22 

cause. 23 

           (e) Filing fees shall be fixed at 10% of the amount claimed in the Complaint or Cross-24 

complaint up to a maximum of $5,000, except in the case of Complex Unlimited Civil where the 25 

maximum shall be $15,000.  Only 1% of filing fees may be retained by the courts as their 26 

funding, but the Legislature may borrow from that 1% where necessary to balance the state’s 27 

budget. 28 

 29 

§200 30 

          The initiating pleadings. 31 

   (a) A person shall initiate a civil action by filing a Complaint.  The person filing the 32 

Complaint is the Plaintiff and the person or persons being sued are Defendants.  A Defendant 33 

may initiate a related civil action by filing a Cross-complaint and the person or persons being 34 

sued are Cross-defendants.  A text searchable version of the Complaint and any Cross-complaint 35 

shall be submitted to the superior court by such process as the superior court adopts for 36 

electronic filing.  37 

   (b) The person filing the Complaint or Cross-complaint has one opportunity to set forth 38 

all facts upon which the person’s claim or claims is based and shall specify those facts which are 39 

known to the person to be true and those facts which are believed to be true. 40 

  (c) The Complaint and any Cross-complaints shall be served on the named Defendants, 41 

any Cross-defendants and all other parties who have appeared in the action. Service may be 42 

made in person, by U.S. mail, by electronic mail, or any other means reasonably calculated to 43 

lead to actual receipt of the Complaint or Cross-complaint. 44 

  (d) Within 30 days of service of the Complaint or Cross-complaint, the Defendant or 45 

Cross-defendant must file a “Notice of Appearance” or, if jurisdiction is contested, a “Notice of 46 

Special Appearance” which identifies the name of the responding defendant or defendants.  The 47 

Judicial Council electronic form will have boxes for defendants to check, including, “Defendant 48 

answers, denies the allegations and preserves all affirmative defenses”; “Defendant contends all 49 

or portions of the Complaint or Cross-complaint fails to state a claim, and otherwise answers, 50 

denies all allegations and preserves all affirmative defenses”; and “Defendant contests 51 

jurisdiction.”  A Notice of Special Appearance contesting jurisdiction shall set forth the basis for 52 

contesting jurisdiction in no more than 250 words and, as may be necessary, be accompanied by 53 

declarations and documentary evidence.  No further action need be taken until notified by the 54 

court’s Automated Decisional System. 55 

 56 

§300 57 

          Motions. 58 

   (a) Any request for court action or relief not contained in a Complaint, Cross-complaint, 59 

Notice of Appearance or Notice of Special Appearance shall be by “Motion” and the document 60 
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requesting the relief shall solely bear the title “Motion.”  An objection to relief requested in a 61 

motion shall be by a document solely titled “Opposition.”   62 

  (b) A person making a Motion shall state the requested relief in summary form not to 63 

exceed 250 words total and shall set forth the reasons the relief should be granted with citations 64 

to authority in summary form not to exceed 250 words and the same sections and word 65 

limitations shall apply to any Opposition.  (Members of the Conference of Delegates do it all the 66 

time.)  Oppositions must be filed within 14 days of filing the Motion, except where the relief 67 

requested in the motion is for summary judgment, in which case the opposition will be due in 60 68 

days.  69 

   (c) A Motion shall be accompanied by Declarations sworn under penalty of perjury and 70 

any other documentary evidence the party wants the court to consider. 71 

   (d)  No further action need be taken until notified by the court’s automated decisional 72 

system. 73 

 74 

§400 75 

          Automated Decisional System. 76 

          (a) An electronic system using algorithms, or such other mathematical formulas as 77 

deemed appropriate by the Judicial Council, shall be created to render decision on all Small 78 

Claims, Motions and all other matters that are not a trial on the merits or otherwise specified to 79 

be decided by a judicial officer.  This system shall be known as “Automated Decisional System” 80 

or “ADS.”   81 

         (b) The judicial officer assigned by the court to manage a case must review all automated 82 

decisions for the case and may only approve then as to form and content since the judicial officer 83 

will be assigned not less than 5000 cases at any one time with Complex Civil Unlimited cases 84 

counting as three cases.  The Legislature recognizes that this is nearly triple the number of cases 85 

judges are currently assigned, which is already taxing their ability to render decisions which 86 

explains the court’s reasoning with any amount of detail, and thus the ADS rulings will be 87 

shortened even further as provided in subdivision (d).   88 

         (c) Upon the filing of a “Notice of Appearance” or a “Notice of Special Appearance,” the 89 

ADS shall evaluate the sufficiency of the complaint.  A failure to state a claim shall result in a 90 

dismissal without leave to amend as to the claims that fail or a judgment of dismissal as to the 91 

entire Complaint, or Cross-complaint, if all claims fail.  The ADS shall issue the ruling within 92 

two days of the filing of the notice of appearance.  So as to avoid potential court expense, the 93 

ruling will be limited to the following options: “Overruled; Answer and affirmative defenses 94 

deemed asserted”; “Sustained in part; Claim Nos ___, dismissed”; or “Sustained; Judgment of 95 

Dismissal entered in favor of Defendant ____.”  The ruling will only be sent via electronic mail.   96 

   (d) Upon the filing of a “Motion” and after the time for filing of any opposition, the 97 

automated decisional system shall evaluate the Motion, any Oppositions, and all declarations and 98 

evidence in support of or in opposition to the Motion.  The automated system shall determine the 99 

sufficiency of any evidence and disregard any inadmissible matter.  The automated system shall 100 

then issue a ruling within two days.  So as to avoid potential court expense, the ruling will be 101 

limited to the following options: “Granted”; “Granted and Judgment entered for [insert name of 102 

prevailing party]”; “Denied”; “Moot.”  The ruling will only be sent via electronic mail. 103 

   (e) To address the problem of vexatious litigants and parties who unnecessarily multiply 104 

the proceedings, the ADS shall track all filings by a party, rulings on submissions and motions 105 

by a party and judgments entered in favor of and against a party.  Using algorithms similar to 106 

FICO scores, the ADS will assign each party a Civil Abuse Prohibition (CAP) score between 107 

100 and 900, with a score of 800 or above representing a model litigant who does not abuse the 108 

system and a score of 400 or below representing a vexatious litigant who shall be prohibited 109 

from filing any new actions unless the ADS approves of the new action.  110 

 111 
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§500 112 

           Discovery. 113 

          There are two authorized forms of Discovery. 114 

   (a) A written request, “Tell me everything you know and have and give me all non-115 

privileged documents related to the claims in this case.”  The request shall contain that sentence 116 

an only that sentence.  If the court or the Automated Decisional System determines a party has 117 

failed to comply, judgment shall be entered against that party or the ADS may elect to award 118 

monetary sanctions payable to the court which shall be used by the Legislature to fund any 119 

program or legislation not connected with the judicial branch.  120 

          (b) An oral “Tell me everything you know” proceeding that shall be reported by a 121 

Certified Short Hand Reporter (since there will be none at the court).  If the court or the 122 

Automated Decisional System determines a party has failed to comply, judgment shall be 123 

entered against that party or the ADS may elect to award monetary sanctions payable to the court 124 

which shall be used by the Legislature to fund any program or legislation not connected with the 125 

judicial branch. 126 

          (c) All disputes over discovery shall be decided by the ADS. 127 

 128 

§600 129 

         Trial and Judgment after trial. 130 

         (a) All cases must be brought to trial within 10 years or they will automatically be 131 

dismissed by the ADS.  Any party desiring a trial shall file a “Request for Trial” specifying 132 

whether trial by court or trial by jury is requested and the amount of time the party needs to 133 

present the party’s case, and the request shall be filed no later than six years after the case was 134 

filed.  Within 30 days of the first request, all other parties shall file a responsive request 135 

identifying the time the party needs to present its portion of the case.  The ADS will set the order 136 

of all cases to be tried on a rolling basis using weighted factors of case age, number of parties, 137 

time estimates and whether trial is by court or jury.  Where the ADS deems a case cannot be 138 

ordered for trial within 10 years of the filing of the first complaint, the entire case shall 139 

automatically be dismissed with prejudice.   140 

         (b) Trial by Court.  The assigned judicial officer will hear the evidence, rule on any 141 

evidentiary objections, and shall render a “Statement of Decision.”  The Statement of Decision 142 

shall set forth findings of fact and the court’s summary of reasons and law for its decision.  The 143 

ADS will then generate a judgment in favor of the prevailing party.  The decision and judgment 144 

will be electronically mailed to all parties.    145 

   (c) Trial by Jury.  Trial by jury will be to a panel of six citizens, except in small claims 146 

cases where there is no right to a jury trial.  Jurors will be selected at random by the ADS.  The 147 

parties will have no more than three peremptory challenges per side.  To address the reality that 148 

the court’s budget will not allow for full-time Certified Shorthand Reporters and to account for 149 

any inequities that might be caused by creating a two tiered system of justice for those who could 150 

otherwise pay for a reporter and those who cannot, and to address the disruptions trials cause to 151 

Jurors daily routine and the reality that portions of a majority of trials are so boring that some are 152 

apt to fall asleep, Jurors will not actually attend the trial, and, instead, all proceedings will be 153 

video recorded and electronically transmitted to jurors who may view the testimony at their 154 

leasure, inclusive of binge watching, but Jurors must watch the proceedings within seven days 155 

after the proceedings were recorded.  Jurors may, in their discretion, fast forward through boring 156 

parts of the recorded proceedings.  Jurors may submit questions to the ADS.  The ADS may 157 

answer the juror’s question after obtaining electronic input from the parties.  After seven days 158 

from the last presentation of evidence, the case will be deemed submitted to the jury.  The ADS 159 

will email the verdict form to each juror. Each juror will then email the ADS with their responses 160 

to the verdict form and the ADS will determine whether a verdict has been reached by at least a 161 

majority of four jurors on any question.  If not more than four jurors are in agreement, the ADS 162 

will open a chat room for jurors to discuss the case, and the jurors will then re-submit their 163 
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answers to the verdict form to the ADS.  This process shall continue until a verdict is reached, 164 

but not more than three times, at which point, if there remains a failure to reach the required four 165 

concurring jurors on any question necessary to establish a verdict in favor of the Plaintiff or 166 

Cross-complainant, the ADS will deem Plaintiff and/or Cross-complainant’s case to have failed 167 

and order judgment of dismissal.  The ADS will generate a judgment based on the jury’s verdict 168 

or judgment of dismissal upon the jury’s failure to reach a verdict and will electronically mail the 169 

final judgment to the parties.  170 

 171 

§700 172 

          Post-Trial Motions. 173 

        (a) Within 15 days of the electronic mailing the judgment based on the court’s Statement 174 

of Decision or the judgment following a jury trial, any party contesting the court’s decision or 175 

the jury’s verdict may make a motion for new trial, for judgment notwithstanding the verdict or 176 

to vacate the judgment and enter a different judgment.  The form of the motion, the form of any 177 

opposition and the timing for any opposition shall conform to the requirements of Section 300.     178 

          (b) Where trial was to the court, the judge who heard the trial shall decide motions 179 

brought under this section, unless the judge is unavailable, in which case the motion shall be 180 

decided by the presiding judge or such other judge as the presiding judge may appoint.  Where 181 

trial was to a jury, the ADS shall decide motions brought under this section.  The court or ADS 182 

will have 10 days from expiration of the time for opposition to rule on motions brought under 183 

this section.  If a new trial is granted and the result remains in the favor of the prevailing party in 184 

the original trial, then judgment must be entered for that party and no further motions may be 185 

made under this section, but if the second trial results in an opposite result, then a new trial may 186 

be granted for a best two out of three decision.     187 

 188 

§800 189 

          Appeals. 190 

          (a) An appeal may be filed from any final Judgment or Judgment of Dismissal or any 191 

such order or judgment as may be provided for in any other Code.  A “Notice of Appeal” must 192 

be filed not less than 60 days after service, mailing or electronic mailing of “Notice of Entry” of 193 

the judgment or order appealed.     194 

          (b) The party filing the appeal may elect to have the appellate version of the ADS decide 195 

the appeal, in which case the filing fee will be $500.  In all other cases, the filing fee shall be 196 

$3,000 which shall represent the costs associated with the chambers for each of the three justices 197 

assigned to hear the case.   198 

        (c) The appellant will have 90 days from filing of the notice of appeal to file an opening 199 

brief which shall not be more than 5000 words.  Respondents will then have 90 days to file their 200 

responsive brief which shall not be more than 5000 words.  90 days is declared a reasonable time 201 

for preparation of the briefs since there will be no reporter’s transcripts for counsel to review 202 

because the courts cannot afford to hire court reporters and the use of court reporters have hence 203 

been eliminated to as to prevent a two tiered justice system.  Appellant will then have 30 days to 204 

file its reply brief not exceeding 2500 words.  All arguments a party desires to raise must be 205 

stated in the briefs otherwise they are automatically deemed waived. 206 

         (d) The appellate ADS will prepare a tentative opinion based on an automated 207 

compilation of the arguments made in the briefs, which will then be supplemented by the lead 208 

justice’s chambers.  Unless the parties waive oral argument, oral argument shall be set consistent 209 

with current time frames for civil appeals, which shall be between six and 12 months after 210 

completion of briefing.  Oral argument shall be limited to 10 minutes per side.  Any party 211 

repeating an argument set forth in their appellate brief waives the remainder of the party’s 212 

argument time and will automatically receive a buzzing sound ending the party’s argument. 213 

         (e) To reduce the burden and costs to the court, the court’s opinion will be electronically 214 

transmitted and will state one of the following options: “Affirmed; Why did you even waste your 215 
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client’s money on this appeal?”; or “Affirmed; valiant effort but we’re not convinced”;  216 

“Reversed; what do you expect from an ADS, it’s not a human making judgment calls”; or 217 

“Reversed; what do you expect from a [trial judge who is assigned more cases than anyone could 218 

reasonably expect any human to do a good job deciding] or [a jury who probably skipped over 219 

the vast majority of your exceedingly lengthy and boring trial presentation]”; or “Reversed with 220 

directions to [grant a new trial] [enter judgment for appellant].” 221 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   While this Resolution is a joke, the effects of ongoing budget cuts to the third 

branch of government are not.  Budget cuts have devastated the judiciary and its ability to 

resolve the public’s private civil disputes.  Parties in civil cases are seeing simple motions 

calendared upwards of eight months from when a hearing date is reserved.  Courts have been 

forced to shutter courthouses and court rooms.  This often forces the parties and witnesses to 

miss valuable time from work just to travel to far away courthouses.  In terms of the ability to 

dispense justice in a meaningful way that provides public confidence, budget cuts have resulted 

in loss of support staff and research attorneys while judge’s case loads have at least doubled, all 

while Judges have either no assistance from a research attorney or have to share a research 

attorney with multiple judges. Likewise, the elimination of court reporters from numerous civil 

departments means that record preservation on appeal has been adversely impacted, except for 

those who can afford to hire a court reporter and remember to do so in advance of the 

hearing.  All in all, disposition times are increasing while the public receives shorter, more terse 

and conclusionary rulings, leading to a lack of confidence in the judicial system and a resort to 

private judicial systems by those who can afford to pay for justice.  

 

The Solution:   This resolution solves the problem by simplifying the Code of Civil Procedure 

and creating an Automated Decisional System which will rule on the vast majority of motions.  It 

eliminates virtually all oral argument to the court, because at the rate case loads are increasing, 

judges will not have time to hear oral argument.  Besides, there are no longer court reporters to 

report proceedings in many of our courts due to budget cuts.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 07-05-2014 

  

WITHDRAWN BY PROPONENT 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 170.6 to read as follows: 

 

§ 170.6 

      (a) (1) A judge, court commissioner, or referee of a superior court of the State of 1 

California shall not try a civil or criminal action or special proceeding of any kind or character 2 

nor hear any matter therein that involves a contested issue of law or fact when a party to, or an 3 

attorney appearing in, such action or proceeding files a peremptory challenge in the form 4 

provided for in subsection (a)(6). it is established as provided in this section that the judge or 5 

court commissioner is prejudiced against a party or attorney or the interest of a party or attorney 6 

appearing in the action or proceeding. 7 

          (2) A party to, or an attorney appearing in, an action or proceeding may establish this 8 

prejudice by an oral or written motion without prior notice supported by affidavit or declaration 9 

under penalty of perjury, or an oral statement under oath, that the judge,court commissioner, or 10 

referee before whom the action or proceeding is pending, or to whom it is assigned, is prejudiced 11 

against a party or attorney, or the interest of the party or attorney, so that the party or attorney 12 

cannot, or believes that he or she cannot, have a fair and impartial trial or hearing before the 13 

judge, court commissioner, or referee. If the judge, other than a judge assigned to the case for all 14 

purposes, court commissioner, or referee assigned to, or who is scheduled to try, the cause or 15 

hear the matter is known at least 10 days before the date set for trial or hearing, the peremptory 16 

challenge motion shall be made at least 5 days before that date. If directed to the trial of a cause 17 

with a master calendar, the peremptory challenge motion shall be made to the judge supervising 18 

the master calendar not later than the time the cause is assigned for trial. If directed to the trial of 19 

a criminal cause that has been assigned to a judge for all purposes, the peremptory challenge 20 

motion shall be made to the assigned judge or to the presiding judge by a party within 10 days 21 

after notice of the all purpose assignment, or if the party has not yet appeared in the action, then 22 

within 10 days after the appearance. If directed to the trial of a civil cause that has been assigned 23 

to a judge for all purposes, the peremptory challenge motion shall be made to the assigned judge 24 

or to the presiding judge by a party within 15 days after notice of the all purpose assignment, or 25 

if the party has not yet appeared in the action, then within 15 days after the appearance. If the 26 

court in which the action is pending is authorized to have no more than one judge, and the 27 

peremptory challenge motion is directed to claims that the duly elected or appointed judge of that 28 

court is prejudiced, the peremptory challenge motion shall be made before the expiration of 30 29 

days from the date of the first appearance in the action of the party who is making the 30 

peremptory challenge motion or whose attorney is making the peremptory challenge motion. In 31 

no event shall a judge, court commissioner, or referee entertain the peremptory challenge motion 32 

if it is made after the drawing of the name of the first juror, or if there is no jury, after the making 33 

of an opening statement by counsel for plaintiff, or if there is no opening statement by counsel 34 

for plaintiff, then after swearing in the first witness or the giving of any evidence or after trial of 35 

the cause has otherwise commenced. If the peremptory challenge motion is directed to a hearing, 36 

other than the trial of a cause, the peremptory challenge motion shall be made not later than the 37 

commencement of the hearing. In the case of trials or hearings not specifically provided for in 38 

this paragraph, the procedure specified herein shall be followed as nearly as possible. The fact 39 

that a judge, court commissioner, or referee has presided at, or acted in connection with, a 40 

pretrial conference or other hearing, proceeding, or motion prior to trial, and not involving a 41 
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determination of contested fact issues relating to the merits, shall not preclude the later making 42 

of the peremptory challenge motion provided for in this paragraph at the time and in the manner 43 

herein provided.  A peremptory challenge motion under this paragraph may be made following 44 

reversal on appeal of a trial court's decision, or following reversal on appeal of a trial court's final 45 

judgment, if the trial judge in the prior proceeding is assigned to conduct a new trial on the 46 

matter. Notwithstanding paragraph (4), the party who filed the appeal that resulted in the reversal 47 

of a final judgment of a trial court may make a peremptory challenge motion under this section 48 

regardless of whether that party or side has previously done so. The peremptory challengemotion 49 

shall be made within 60 days after the party or the party's attorney has been notified of the 50 

assignment. 51 

        (3) A party to a civil action making that peremptory challenge motion under this section 52 

shall serve notice on all parties no later than five days after making the peremptory 53 

challengemotion. 54 

         (4) If the peremptory challenge motion is duly presented, and the affidavit or declaration 55 

under penalty of perjury is duly filed or an oral statement under oath is duly made, thereupon and 56 

without any further act or proof, the judge supervising the master calendar, if any, shall assign 57 

some other judge, court commissioner, or referee to try the cause or hear the matter. In other 58 

cases, the trial of the cause or the hearing of the matter shall be assigned or transferred to another 59 

judge, court commissioner, or referee of the court in which the trial or matter is pending or, if 60 

there is no other judge, court commissioner, or referee of the court in which the trial or matter is 61 

pending, the Chair of the Judicial Council shall assign some other judge, court commissioner, or 62 

referee to try the cause or hear the matter as promptly as possible. Except as provided in this 63 

section, no party or attorney shall be permitted to make more than one such peremptory 64 

challenge motion in any one action or special proceeding pursuant to this section. In actions or 65 

special proceedings where there may be more than one plaintiff or similar party or more than one 66 

defendant or similar party appearing in the action or special proceeding, only one peremptory 67 

challengemotion for each side may be made in any one action or special proceeding. 68 

           (5) Unless required for the convenience of the court or unless good cause is shown, a 69 

continuance of the trial or hearing shall not be granted by reason of the making of a peremptory 70 

challengemotion under this section. If a continuance is granted, the cause or matter shall be 71 

continued from day to day or for other limited periods upon the trial or other calendar and shall 72 

be reassigned or transferred for trial or hearing as promptly as possible. 73 

           (6) Any peremptory challengeaffidavit filed pursuant to this section shall be in 74 

substantially the following form: 75 

             (Here set forth court and cause) 76 

  State of                 ss. PEREMPTORY 77 

  California,                  CHALLENGE 78 

  County of ___________ 79 

   ____, being duly sworn, deposes and says: That he  or she  is a party (or attorney for a party) to 80 

the within action (or special proceeding), is exercising a peremptory challenge to That ____ , the  81 

judge, court commissioner, or referee before whom the trial of the (or a hearing in the) action (or 82 

special proceeding) is pending (or to whom it is assigned). is prejudiced against the party (or his 83 

or her attorney) or the interest of the party (or his or her attorney) so that affiant cannot or 84 

believes that he or she cannot have a fair and impartial trial or hearing before the judge,court 85 

commissioner, or referee. 86 

 Dated  Subscribed and sworn to before me this  ______ day of ______, 20__. 87 

  (Clerk or notary public or other officer administering oath) 88 

           (7) Any oral statement under oath or declaration under penalty of perjury made pursuant 89 

to this section shall include substantially the same contents as the affidavit above. 90 

      (b) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing with 91 

Section 392) of Part 2, and this section shall be construed as cumulative thereto. 92 

      (c) If any provision of this section or the application to any person or circumstance is held 93 
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invalid, that invalidity shall not affect other provisions or applications of the section that can be 94 

given effect without the invalid provision or application and, to this end, the provisions of this 95 

section are declared to be severable. 96 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Santa Barbara County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Code of Civil Procedure section 170.6 permits parties and their counsel to 

disqualify a judicial officer by making a “peremptory challenge” prior to a hearing involving a 

contested issue of law or fact.  In addition to California, sixteen other states also permit parties to 

disqualify an assigned judge by peremptory challenge.  Unlike a true peremptory challenge, 

however, which requires no statement of reasons, section 170.6 requires the submission of a 

declaration under penalty of perjury stating that the judicial officer to be disqualified “is 

prejudiced against the party or attorney so that the party or attorney cannot receive a fair and 

impartial hearing.” The required declaration creates a problem because it is unduly restrictive (an 

attorney’s belief that a substantial possibility of prejudice exists should be sufficient) and 

because it unnecessarily requires the disclosure of the attorney’s mental impressions and 

opinions concerning a cardinal aspect of the litigation. 

 

The Solution:   This resolution makes the procedure set forth in Code of Civil Procedure section 

170.6 a true peremptory challenge by eliminating the declaration requirement.  Under this 

resolution, a party or attorney for a party may disqualify a judge, commissioner or referee by 

filing a document with the court stating that the party or attorney is exercising a peremptory 

challenge against that judge, commissioner or referee.  No statement of reasons for the 

disqualification need be given. The rules set forth in section 170.6 concerning the number of 

peremptory challenges available to each party and the deadlines for filing a peremptory 

challenge remain unchanged. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Timothy Metzinger, Price, Postel & Parma 

LLP, 200 East Carrillo Street, 4th Floor, Santa Barbara, CA 93101; (805) 962-0011; 

tem@ppplaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Timothy Metzinger 
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RESOLUTION 07-06-2014 

  

DIGEST 

Conservatorships: Collection of Court Investigator’s Fees 

Amends Probate Code section 1851.5 to clarify that payment of the court investigator assessment 

shall not be required at the outset of a conservatorship proceeding, but only upon court order.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Probate Code section 1851.5 to clarify that payment of the court 

investigator assessment shall not be required at the outset of a conservatorship proceeding, but 

only upon court order.  This resolution should be approved in principle because it will prevent 

the collection of such fees by overzealous cash-strapped county clerks before the court 

determines that the conservatorship estate must, in fact, reimburse the court investigator.        

 

Court investigators are court employees who have the power to investigate all matters related to 

the establishment of a conservatorship and provide neutral information about it to the judge.  

(Prob. Code, § 1826.)  As written, Probate Code section 1851.5 requires the court to “assess” the 

conservatee a fee for the investigation and authorizes the court to order reimbursement of the 

assessment fee to the court, payable from the conservatorship estate, unless the court determines 

that it would impose a hardship on the conservatee to pay it.  Unfortunately, notwithstanding the 

implicit requirement that the court must first order such reimbursement, some county clerks are 

requiring payment of the assessment fee on petitioners in advance of any such determination, 

even in cases where the assessment will not ultimately have to be paid.  This resolution would 

prevent this abuse by making explicit that the clerks may not assess any such fee unless and until 

an order is made.   

 

Note that the resolution as written would prohibit the payment of fee at the outset of the case, 

whereas the proponent likely intended to provide that it not be “payable.”   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Probate Code section 1851.5 to read as follows: 

 

§ 1851.5 

  Each court shall assess each conservatee in the county for any investigation or review 1 

conducted by a court investigator with respect to that person.  The assessment fee shall not be 2 

paid to the clerk when the initial petition for conservatorship is filed.  The court may order 3 

reimbursement to the court for the amount of the assessment, unless the court finds that all or 4 

any part of the assessment would impose a hardship on conservatee or the conservatee’s estate. 5 
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There shall be a rebuttable presumption that the assessment would impose a hardship if the 6 

conservatee is receiving Medi-Cal benefits. 7 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Bernardino County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Under current law, an assessment fee is not to be paid to the court investigator 

until the court has ordered reimbursement.  However, there are some court clerks who require 

that the assessment fee be paid at the time the initial petition for conservatorship is filed.  This is 

contrary to existing law and, even though this has been brought to the clerk’s attention, they 

refuse to file the petition without the assessment or a fee waiver 

 

The Solution:   This resolution will clarify existing law and ensure that the assessment fee is not 

collected by the clerk at the initial filing of the petition for conservatorship, but only after 

reimbursement has been ordered by the court. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Karin Horspool, Horspool & Horspool, 127 

E. State Street, Redlands, CA 92373; (909) 792-9660; karin@lawyershp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Karin  Horspool 
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RESOLUTION 08-01-2014 

 

DIGEST  

Attorneys’ Fees: Elimination of Positive Multiplier for Attorneys’ Fees in Contract Cases  

Amends Code of Civil Procedure section 1717 to limit attorney’s fee awards in contract cases to 

a reasonable number of hours worked times a reasonable hourly rate. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 04-01-2010, which was approved in principle. 

  

Reasons: 

This resolution amends Code of Civil Procedure section 1717 to limit attorney’s fee awards in 

contract cases to a reasonable number of hours worked times a reasonable hourly rate.  This 

resolution should be approved in principle because the lodestar calculation provides the court 

with adequate discretion in fixing the attorney’s fee award and is consistent with standards of 

contract interpretation. 

 

In Sternwest Corp. v. Ash (1986) 183 Cal.App.3d 74, the court held that, under Civil Code 

section 1717, the trial court has wide discretion in making an attorney's fees award, including 

awarding an enhancement to the lodestar amount.  The appellate court announced that the trial 

court had authority to award an enhancement of the lodestar fees because of the novelty and 

difficulty of the case.  Using the lodestar approach provides the court a sufficient amount of 

discretion, in that the determination of a “reasonable rate” and “reasonable number of hours 

worked” will encompass an evaluation of the attorney’s qualifications and experience and the 

complexity and difficulty of the action.  

 

When a contract permits recovery of attorneys’ fees under Civil Code section 1717, the contract 

is being applied.  There is no reason to presume that the contracting parties intended that their 

attorneys would receive more than was necessary to preserve their rights or make them whole. 

Cases awarding multipliers have traditionally decided matters of public importance, such as 

discrimination or constitutional rights.  A contractual dispute, even one that is complex, is a 

dispute between the contracting parties and will generally not have broader societal impact. 

 

Related to Resolution 08-04-2014. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 1717 to read as follows: 

 

§ 1717 

      (a) In any action on a contract, where the contract specifically provides that attorney’s 1 

fees and costs, which are incurred to enforce that contract, shall be awarded either to one of the 2 

parties or to the prevailing party, then the party who is determined to be the party prevailing on 3 

the contract, whether he or she is the party specified in the contract or not, shall be entitled to 4 

reasonable attorney’s fees in an amount not to exceed the product of the number of reasonable 5 

attorney hours worked times a reasonable hourly rate, in addition to other reasonable costs. 6 

      Where a contract provides for attorney’s fees, as set forth above, that provision shall be 7 
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construed as applying to the entire contract, unless each party was represented by counsel in the 8 

negotiation and execution of the contract, and the fact of that representation is specified in the 9 

contract. 10 

      Reasonable attorney’s fees shall be fixed by the court, and shall be an element of the 11 

costs of suit. 12 

      Attorney’s fees provided for by this section shall not be subject to waiver by the parties to 13 

any contract which is entered into after the effective date of this section. Any provision in any 14 

such contract which provides for a waiver of attorney’s fees is void. 15 

  16 

[Subdivisions (b) and (c) remain unchanged.] 17 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   In Sternwest Corp. v. Ash (1986) 183 Cal.App.3d 74, the appellate court held that 

the trial court has wide discretion in making an attorney's fees award, including an enhancement, 

in Civil Code section 1717 cases. An increasing number of trial courts are applying positive 

multipliers in Civil Code section 1717 cases, resulting in large attorney’s fees awards.  In doing 

so, the trial courts are using factors generally reserved for application in private attorney general 

actions, as discussed by the California Supreme Court in Serrano v. Priest (1977) 20 Cal.3d 25, 

Ketchum v. Moses (2001) 24 Cal.4th 1122, and other cases. Civil Code section 1717 cases are 

actions on contracts brought to pursue personal financial interests, not to vindicate or enforce 

important constitutional rights.  The rationale for fee enhancements announced in Serrano, 

Ketchum, and other California cases is inapplicable to actions brought under Civil Code section 

1717.  In addition, in Perdue v. Kenny A. (2010) 559 U.S. 542, 130 S.Ct. 1662, the United States 

Supreme Court held that, even in private attorney general cases, there is a strong presumption 

that the lodestar figure represents reasonable attorney’s fees, such that the qualifications and 

experience of the attorney are reflected in the hourly rate, while the complexity and difficulty of 

the action are included in the number of hours expended.  There is no reason to apply a positive 

multiplier in Civil Code section 1717 cases; rather, the award of attorney’s fees should be limited 

to the lodestar method, i.e., the attorney’s hours worked times the attorney’s hourly rate. 

 

The Solution:   This resolution caps the award of attorney’s fees in Civil Code section 1717 cases 

to the lodestar method (reasonable hours worked times reasonable hourly rate), with no 

possibility of a positive multiplier being applied. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Matthew Mallet, Law Offices of Kirk B. 

Freeman, 256 Sutter Street, San Francisco, CA 94108; (415) 398-1082; matthew@kbflaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Matthew Mallet 
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COMMENTS TO RESOLUTION 08-01-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO 

 

DISAPPROVE: The proponent of this resolution appears to believe that all contract litigation 

involving attorney fees clauses is between litigants of similar means, who can afford to pay for 

representation.  In some cases, just like private attorney general and other cases, there are 

attorneys who agree to take cases with a risk that the outcome will not be successful, because 

they see a client who is being victimized.  In such a situation, there should be a multiplier to 

account for the risk involved, as a matter of true equity.  That is why our delegation believes that 

Resolution 08-04-14 is a more balanced approach to this question. 
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RESOLUTION 08-02-2014 

 

DIGEST  
Uniform Fraudulent Transfer Act: New Affirmative Defense for Debtor 

Amends Civil Code section 3439.04 to create a new affirmative defense to a creditor’s fraudulent 

transfer claim alleging that the debtor’s business was undercapitalized. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE   

 

History: 

Similar to Resolution 01-08-2013, which was disapproved. 

 

Reasons: 

This resolution amends Civil Code section 3439.04 to create a new affirmative defense to a 

creditor’s fraudulent transfer claim alleging that the debtor’s business was undercapitalized.  

This resolution should be disapproved because the affirmative defense is limited to the debtor, 

when it should be available to any defendant, including transferees. 

 

This resolution is narrowly drawn, and creates a new affirmative defense for the defendant 

debtor when sued under the Uniform Fraudulent Transfer Act, only where the complaint alleges 

that a debtor’s business was undercapitalized.  If the resolution is amended so the affirmative 

defense is available to any defendant it should be approved in principle because it addresses an 

important issue, as it would permit the defendant to avoid liability by proving that the debtor 

provided the creditor with full disclosure of the financial condition of the debtor’s business and 

transfer of assets before the transaction. 

 

Under current law, a creditor has a cause of action against a debtor and a debtor’s transferee for 

fraudulent transfer if the debtor transferred assets for less than adequate consideration before the 

creditor made the loan, and the debtor’s business was undercapitalized, or the debtor intended to 

(or believed he would) incur debts beyond his ability to pay. The liability is avoided if the 

defendant can prove that the transfer was in good faith.  This resolution expands the affirmative 

defenses available to the debtor (but should include any defendant) if the debtor made the 

following two disclosures to the creditor/plaintiff before incurring the debt: (a) the extent and 

nature of the transfer of assets; and (b) a verified and accurate financial statement for the 

business in which the debtor was engaged or about to engage.  

 

Unlike Resolution 01-08-2013, this resolution puts the burden on the debtor to prove disclosure 

of transfer of assets and undercapitalization. Where such disclosures are made, the creditor is 

making the loan knowing that the debtor’s business is undercapitalized because the debtor 

transferred assets. The creditor should not be permitted to hedge this risky investment by seeking 

to set aside the transfer of assets if the debtor’s undercapitalized business fails. Without this 

affirmative defense, the creditor is permitted to make what would otherwise be a risky 

investment without taking any of the risk, but reaping all of the benefits. This affirmative defense 

is consistent with the Uniform Fraudulent Transfer Act which puts the burden on the defendant 

(not the creditor/plaintiff) to prove the transfer was not fraudulent. (See, e.g., Whitehouse v. Six 

Corp.(1995) 40 Cal.App.4th 527, 533 [“If the creditor shows that a conveyance made by a debtor 

is presumptively fraudulent because it has been made without fair consideration, the burden 

shifts to the party defending the transfer.”].) 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend California Civil Code section 3439.04 to read as follows: 

 

§ 3439.04 

      (a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, 1 

whether the creditor's claim arose before or after the transfer was made or the obligation was 2 

incurred, if the debtor made the transfer or incurred the obligation as follows: 3 

         (1) With actual intent to hinder, delay, or defraud any creditor of the debtor. 4 

         (2) Without receiving a reasonably equivalent value in exchange for the transfer or 5 

obligation, and the debtor either: 6 

           (A) Was engaged or was about to engage in a business or a transaction for which the 7 

remaining assets of the debtor were unreasonably small in relation to the business or transaction. 8 

         (B) Intended to incur, or believed or reasonably should have believed that he or she 9 

would incur, debts beyond his or her ability to pay as they became due. 10 

         (3) With respect to a transfer made under the circumstances described in subsection (A), 11 

above, the debtor may assert an affirmative defense that prior to incurring the debt the debtor 12 

disclosed to the creditor (a) the extent and nature of the transfer and (b) a verified and accurate 13 

financial statement for the business in which the debtor was engaged or about to engage in. 14 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  This Civil Code section is part of the Uniform Fraudulent Transfer Act which, as 

the title suggests, is aimed at preventing fraud on creditors by debtors who transfer assets for less 

than adequate compensation that might be used to pay the creditors.  The subsection in question 

is sometimes referred to as a “constructive fraud” which does not require proof of intent.  It 

nevertheless can be used by a creditor who cannot be said to have been deceived or defrauded in 

any manner, which seems inconsistent with the underlying purpose of the law.  It is not apparent 

that such a scenario serves the purpose behind the fraudulent transfer law, where a creditor with 

full knowledge can “lay in wait” to see if the venture succeeds and the loan gets repaid, but, if it 

does not, then go after the debtor’s transferees.  

 

The Solution:  Under existing law a person or entity who extended credit to a debtor who was 

engaged in an undercapitalized business has a cause of action for a fraudulent transfer if the 

debtor transferred assets for less than adequate consideration before commencing the business, 

even if the creditor had full knowledge of the allegedly fraudulent transfer and the debtor’s 

financial condition at the time the creditor extended credit. 

 

This resolution would permit the debtor to assert an affirmative defense that, before incurring the 

debt, the debtor disclosed to the creditor the nature and extent of the transfer and provided the 

creditor with a verified and accurate financial statement of the business. 

 

Research reveals little case law that has ever carefully analyzed how the undercapitalized 

business part of the fraudulent transfer law should be applied when the creditor/plaintiff 

extended credit voluntarily with full knowledge of the financial condition of the debtor.  Perhaps 
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that is because no creditor has been audacious enough to commence an action under such 

circumstances, but the potential for abuse exists.  The proposed amendment would provide an 

affirmative defense to the debtor when the debtor has been honest and forthcoming with the 

creditor who made the loan with full knowledge of the risk it was taking. 

 

This resolution is similar to Resolution 01-08-2013, which was withdrawn.  This version shifts 

the burden from the creditor to the debtor to establish the creditor’s full knowledge of relevant 

facts.  Opponents of Resolution No. 01-08-2013 argued 1) the fraudulent transfer law is 

venerable and thoughtfully enacted and 2) reliance has never been an element of fraudulent 

transfer law.  Similar arguments can probably be made about many of the laws the Conference 

proposes to change.  However, even the most carefully drafted law can have unintended 

consequences.  That is often what the Conference seeks to correct. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: John Hansen, Law Office of John T. 

Hansen, 101 Howard StreetSuite 310, San Francisco, CA 94105; (415) 444-6684; 

jhansenlaw101@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  John Hansen 

 

 

COMMENTS TO RESOLUTION 08-02-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

 

DISAPPROVE: It is unclear what problem this resolution seeks to address.  The purpose of the 

statute is to remedy the situation where, with knowledge of exposure to liability in the future, 

someone disposes of assets for less than full value in a non-commercially reasonable way, so as 

to render themselves judgment proof.  The analysis of the resolution appears to be focused on the 

“creditor” being a lender who is making a lending decision, and a “debtor” who is affirmatively 

trying to borrow money from that “creditor.”  There are many other situations where someone 

can become a “creditor” without deciding to be one, for example a victim of a tort where there is 

insufficient insurance, or where an insurer has no duty to defend or indemnify, like in a child 

molestation case.  The perpetrator in that situation should not be, and under current law is not, 

allowed to give away his or her property to avoid having it subject to enforced collection by the 

victim. 
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RESOLUTION 08-03-2014 

 

DIGEST 

Civil Procedure: Discretionary Fees for Prevailing Anti-SLAPP Plaintiff  

Amends Code of Civil Procedure section 425.16 to authorize discretionary fees to a plaintiff who 

prevails on an anti-SLAPP motion to strike.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 03-03-2002, which was approved in principle. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 425.16 to authorize discretionary fees to 

a plaintiff who prevails on an anti-SLAPP motion to strike.  This resolution should be 

disapproved because the proposed amendment is unnecessary.  

 

Code of Civil Procedure section 425.16, subdivision (c) already grants judicial discretion to 

award reasonable attorney’s fees to a prevailing plaintiff under Code of Civil Procedure section 

128.5, where the defendant’s motion is frivolous or was solely intended to cause unnecessary 

delay – essentially the grounds advanced in the resolution, though in different and more narrowly 

phrased language. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 425.16 to read as follows: 

 

§ 425.16 

      (a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 1 

brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 2 

petition for the redress of grievances. The Legislature finds and declares that it is in the public 3 

interest to encourage continued participation in matters of public significance, and that this 4 

participation should not be chilled through abuse of the judicial process. To this end, this section 5 

shall be construed broadly. 6 

      (b) (1) A cause of action against a person arising from any act of that person in 7 

furtherance of the person's right of petition or free speech under the United States Constitution or 8 

the California Constitution in connection with a public issue shall be subject to a special motion 9 

to strike, unless the court determines that the plaintiff has established that there is a probability 10 

that the plaintiff will prevail on the claim. 11 

           (2) In making its determination, the court shall consider the pleadings, and supporting and 12 

opposing affidavits stating the facts upon which the liability or defense is based. 13 

           (3) If the court determines that the plaintiff has established a probability that he or she 14 

will prevail on the claim, neither that determination nor the fact of that determination shall be 15 

admissible in evidence at any later stage of the case, or in any subsequent action, and no burden 16 

of proof or degree of proof otherwise applicable shall be affected by that determination in any 17 

later stage of the case or in any subsequent proceeding. 18 

      (c) (1) Except as provided in paragraph (2), in any action subject to subdivision (b), a 19 

prevailing defendant on a special motion to strike shall be entitled to recover his or her attorney's 20 

fees and costs. If the court finds that a special motion to strike is frivolous or is solely intended to 21 
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cause unnecessary delay, the court shall award costs and reasonable attorney's fees to a plaintiff 22 

prevailing on the motion, pursuant to Section 128.5.  The court also may award costs and 23 

reasonable attorney’s fees to a plaintiff prevailing on the motion, in its discretion, after 24 

considering the public interest and competing concerns declared by the Legislature in subsection 25 

(a) of this section and in Section 425.17(a) and deciding whether the purported public issue 26 

asserted by the defendant was contrived as a means of delay. 27 

           (2) A defendant who prevails on a special motion to strike in an action subject to 28 

paragraph (1) shall not be entitled to attorney's fees and costs if that cause of action is brought 29 

pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing 30 

in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney's 31 

fees and costs pursuant to subdivision (d) of Section 6259, 11130.5, or 54690.5. 32 

      (d) This section shall not apply to any enforcement action brought in the name of the 33 

people of the State of California by the Attorney General, district attorney, or city attorney, 34 

acting as a public prosecutor. 35 

      (e) As used in this section, "act in furtherance of a person's right of petition or free speech 36 

under the United States or California Constitution in connection with a public issue" includes:  37 

           (1) any written or oral statement or writing made before a legislative, executive, or 38 

judicial proceeding, or any other official proceeding authorized by law,  39 

           (2) any written or oral statement or writing made in connection with an issue under 40 

consideration or review by a legislative, executive, or judicial body, or any other official 41 

proceeding authorized by law,  42 

           (3) any written or oral statement or writing made in a place open to the public or a public 43 

forum in connection with an issue of public interest, or  44 

           (4) any other conduct in furtherance of the exercise of the constitutional right of petition 45 

or the constitutional right of free speech in connection with a public issue or an issue of public 46 

interest. 47 

      (f) The special motion may be filed within 60 days of the service of the complaint or, in 48 

the court's discretion, at any later time upon terms it deems proper. The motion shall be 49 

scheduled by the clerk of the court for a hearing not more than 30 days after the service of the 50 

motion unless the docket conditions of the court require a later hearing. 51 

      (g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 52 

motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 53 

entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, 54 

may order that specified discovery be conducted notwithstanding this subdivision. 55 

      (h) For purposes of this section, "complaint" includes "cross-complaint" and "petition," 56 

"plaintiff" includes "cross-complainant" and "petitioner," and "defendant" includes "cross-57 

defendant" and "respondent." 58 

      (i) An order granting or denying a special motion to strike shall be appealable under 59 

Section 904.1. 60 

      (j) (1) Any party who files a special motion to strike pursuant to this section, and any 61 

party who files an opposition to a special motion to strike, shall, promptly upon so filing, 62 

transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed, filed caption 63 

page of the motion or opposition, a copy of any related notice of appeal or petition for a writ, and 64 

a conformed copy of any order issued pursuant to this section, including any order granting or 65 

denying a special motion to strike, discovery, or fees. 66 

           (2) The Judicial Council shall maintain a public record of information transmitted 67 

pursuant to this subdivision for at least three years, and may store the information on microfilm 68 

or other appropriate electronic media.” 69 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: California Society of Entertainment Lawyers  
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STATEMENT OF REASONS 

 

The Problem:   California’s Anti-SLAPP law was enacted in response to lawsuits where 

powerful interests attempted to abuse the litigation process to wear down opponents engaged in 

protected First Amendment activity through costly litigation (e.g., real estate developer sues 

pesky environmental protestors).  Shortly after the Anti-SLAPP statute was enacted, the 

Legislature recognized it was being abused, and limited it in certain ways by enacting Section 

425.17.  However, the balance is still askew.  Under the current Anti-SLAPP regime, defendants 

win even for losing, because even if they lose an Anti-SLAPP motion in the trial court, they can 

tie up a case for years given that decisions are immediately appealable.  (Code Civ. Proc. § 

425,16(i).)  Where a defendant wins an Anti-SLAPP motion, not only is an award to the 

defendant of its reasonable fees mandatory (Code Civ. Proc. § 425.16(c)), but expanded damages 

for malicious prosecution are often available to the defendant pursuant to a SLAPPback motion 

(Code. Civ. Proc. § 425.18).   The only possible downside to bringing an Anti-SLAPP motion for 

a defendant is the threat of paying a prevailing plaintiff’s costs and fees.  However, that threat is 

hardly much of a deterrent because, under the current law, a plaintiff will only be awarded fees if 

the Anti-SLAPP motion is so tenuous that the motion is deemed “frivolous or is solely intended 

to cause unnecessary delay.”  (See Code Civ. Proc. 425.16(c)(1).)  In practice, meritless Anti-

SLAPP motions asserting tenuous First Amendment concerns occur frequently.  Very often, 

Anti-SLAPP motions are brought by big companies in an attempt to thwart legitimate grievances 

(grievances that are themselves protected by the First Amendment right to petition the 

government), which is basically the opposite of the Anti-SLAPP statute’s intent. 

 

The Solution:   This resolution would cut down on meritless, dilatory Anti-SLAPP motions by 

tipping the fee award balance ever so slightly back in favor of plaintiffs.  In deciding SLAPP 

fees, what a court should really be doing is balancing competing First Amendment concerns: a 

plaintiff’s right to petition the government for redress of grievances (through filing suit) versus a 

defendant's right to speak and petition on issues of public interest.  The proposal also focuses the 

question of awarding fees to the plaintiff on whether there is really a “public issue” asserted by 

the defendant that passes the smell test, which is the issue currently most prone to abuse.  This 

proposal is not radical and preserves the overall balance of the SLAPP regime, which still 

heavily favors defendants.  The immediate right of appeal is untouched.  And a prevailing 

defendant can still expect mandatory fees and costs, plus the possibility of SLAPPback damages.  

However, the key new change would be that because discretionary fees would be in play if the 

plaintiff prevails (presumably payable in most cases after the inevitable appeal), then defendants 

would have to think just a little bit harder before moving forward with Anti-SLAPP motions 

which assert tenuous First Amendment concerns that smack of overly-clever-lawyering and not 

actual matters of public concern. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Morgan Pietz, The Pietz Law Firm, 3770 

Highland Avenue, Suite 206, Manhattan Beach, CA 90266; (310) 424-5557; 

mpietz@pietzlawfirm.com 

 

RESPONSIBLE FLOOR DELEGATE:  Morgan Pietz 
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COMMENTS TO RESOLUTION 08-03-2014 

 

 

SAN DIEGO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: This Resolution should be disapproved because it is unnecessary and contrary to 

the reasons behind the anti-SLAPP statute which seeks to protect free speech and petitioning 

activities while providing the aggrieved defendant with an expedient remedy to compensate for 

the damage caused by the violation, thereby avoiding a multiplicity of lawsuits.  When the 

motion is denied, plaintiffs who are potentially entitled to an award of contractual or statutory 

attorney’s fees as a prevailing party in the case may ultimately recover fees incurred in defending 

against the motion upon winning their case. (See Bank of Idaho v. Pine Avenue Associates 

(1982) 137 Cal.App.3d 5, 15; Urbaniak v. Newton (1993) 19 Cal.App.4th 1837, 1844.) 
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RESOLUTION 08-04-2014 

 

DIGEST  

Attorneys’ Fees: Requirement of Lodestar Calculation and Explanation of Any Adjustment 

Amends Code of Civil Procedure section 1717 to require calculation of a lodestar attorney’s fee 

award in contract cases, and an explanation of any adjustment to the lodestar amount. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 08-03-2009, which was disapproved. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 1717 to require calculation of a lodestar 

attorney’s fee award in contract cases, and an explanation of any adjustment to the lodestar 

amount.  This resolution should be disapproved because it permits a court to adjust the lodestar 

amount, without providing any guidance for or limitations on the adjustments.  

 

In Sternwest Corp. v. Ash (1986) 183 Cal.App.3d 74, the court held that, under Civil Code 

section 1717, the trial court has wide discretion in making an attorney's fees award, including 

awarding an enhancement to the lodestar amount.  This resolution would encourage adjustments 

to the lodestar calculation of attorney’s fees based on unspecified “other equitable factors.” 

 

Using the lodestar approach provides the court a sufficient amount of discretion, in that the 

determination of a “reasonable rate” and “reasonable number of hours worked” will encompass 

an evaluation of the attorney’s qualifications and experience and the complexity and difficulty of 

the action.  When a contract permits recovery of attorneys’ fees under Civil Code section 1717, 

the contract is being applied.  There is no reason to presume that the contracting parties intended 

that their attorneys would receive more than was necessary to preserve their rights or make them 

whole.  Cases awarding multipliers have traditionally decided matters of public importance, such 

as discrimination or constitutional rights.  A contractual dispute, even one that is complex, is a 

dispute between the contracting parties and will generally not have broader societal impact. 

 

Related to Resolution 08-01-2014. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 1717 to read as follows: 

 

§ 1717 

      (a) In any action on a contract, where the contract specifically provides that attorney's 1 

fees and costs, which are incurred to enforce that contract, shall be awarded either to one of the 2 

parties or to the prevailing party, then the party who is determined to be the party prevailing on 3 

the contract, whether he or she is the party specified in the contract or not, shall be entitled to 4 

reasonable attorney's fees in addition to other costs. 5 

      Where a contract provides for attorney's fees, as set forth above, that provision shall be 6 

construed as applying to the entire contract, unless each party was represented by counsel in the 7 

negotiation and execution of the contract, and the fact of that representation is specified in the 8 

contract. 9 
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      Reasonable attorney's fees shall be fixed by the court, and shall be an element of the costs 10 

of suit. The court shall first determine a lodestar amount based on the submissions of the parties. 11 

The court may then adjust the lodestar amount up or down, based on other equitable factors. In 12 

its order, the court shall explain its reasoning for any such adjustment. 13 

      Attorney's fees provided for by this section shall not be subject to waiver by the parties to 14 

any contract which is entered into after the effective date of this section. Any provision in any 15 

such contract which provides for a waiver of attorney's fees is void. 16 

      (b) (1) The court, upon notice and motion by a party, shall determine who is the party 17 

prevailing on the contract for purposes of this section, whether or not the suit proceeds to final 18 

judgment. Except as provided in paragraph (2), the party prevailing on the contract shall be the 19 

party who recovered a greater relief in the action on the contract. The court may also determine 20 

that there is no party prevailing on the contract for purposes of this section. 21 

           (2) Where an action has been voluntarily dismissed or dismissed pursuant to a settlement 22 

of the case, there shall be no prevailing party for purposes of this section. 23 

      Where the defendant alleges in his or her answer that he or she tendered to the plaintiff 24 

the full amount to which he or she was entitled, and thereupon deposits in court for the plaintiff, 25 

the amount so tendered, and the allegation is found to be true, then the defendant is deemed to be 26 

a party prevailing on the contract within the meaning of this section. 27 

      Where a deposit has been made pursuant to this section, the court shall, on the application 28 

of any party to the action, order the deposit to be invested in an insured, interest-bearing account. 29 

Interest on the amount shall be allocated to the parties in the same proportion as the original 30 

funds are allocated. 31 

      (c) In an action which seeks relief in addition to that based on a contract, if the party 32 

prevailing on the contract has damages awarded against it on causes of action not on the contract, 33 

the amounts awarded to the party prevailing on the contract under this section shall be deducted 34 

from any damages awarded in favor of the party who did not prevail on the contract. If the 35 

amount awarded under this section exceeds the amount of damages awarded the party not 36 

prevailing on the contract, the net amount shall be awarded the party prevailing on the contract 37 

and judgment may be entered in favor of the party prevailing on the contract for that net amount. 38 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   The California Supreme Court has consistently held that the computation of a 

lodestar figure is fundamental to the determination of an appropriate fee award. (PLCM Group v. 

Drexler (2000) 22 Cal.4th 1084, 1095.) Once a lodestar figure is determined, it can then be 

adjusted, either up or down, based on the consideration of factors specific to the case. (Premier 

Medical Management Systems, Inc. v. California Insurance Guarantee Association, et al. (2008) 

163 Cal.App.4th 550, 558.) The purpose of such an adjustment is to fix the fee at the fair market 

value for the particular action. (Ibid.) The final result must bear some reasonable relationship to 

the lodestar figure. (Press v. Lucky Stores (1983) 34 Cal.3d 311, 324.) 

 

The problem is that the “experienced trial judges” often ignore the lodestar and base the fee 

award on extraneous factors, e.g., “I was the judge and I knew everything that happened in the 

case.” or “I’ve handled many cases like this in my career and, in my experience, this was a fair 

fee award.” The Courts of Appeal uphold these opinions despite the damage done to the lodestar 

principle.  (See, e.g., Quin v. El Cajon Grand Cocktail Lounge (Nov. 6, 2008, D052193) 
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[nonpub. opn.] and Image 2000 Multimedia, Inc. v. Quin (Jul. 13, 2010, D055719) [nonpub. 

opn.].) 

 

The Solution:   The lodestar is the basis of any fee award. The proposed amendment to section 

1717 requires the trial court to first determine the lodestar under current practice by analyzing 

the parties’ submissions for reasonableness. The lodestar sets the base amount of a fair award. 

The trial court must provide its reasoning for any equitable adjustments in order to give a fair 

explanation of the award to the parties. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Robert Lynn, Law Offices of Robert H. 

Lynn, 2534 State Street, St. 308, San Diego, CA 92101; (619) 233-9464; 

rlynn@lynnlaw.sdcoxmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Robert Lynn 
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RESOLUTION 08-05-2014 

  

DIGEST 

Mechanic’s Liens: Limitation of Recoverable Amount  

Amends Civil Code section 8422 to provide that the claimant can recover no more than the 

principal amount set forth in the claim of lien.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Civil Code section 8422 to provide that the claimant can recover no more 

than the principal amount set forth in the claim of lien.  This resolution should be disapproved 

because other statutes in the mechanic’s lien statutory scheme already determine the scope of the 

claimant’s recovery, and also limit recovery if the claimant acts in bad faith. 

 

California’s mechanic’s lien law permits a person who furnished labor or materials on a work of 

improvement, and who was owed money on the project, to file a lien against the real property 

upon which the work was located.  (See Appel v. Superior Court (2013) 214 Cal.App.4th 329, 

336-337.)  The amount of the lien is specified by the provisions of Civil Code sections 8430 to 

8432.  The lien is generally for the lesser of the reasonable value of the work provided by the 

claimant or the price agreed by contract, with allowances for modifications to the contract. (Civ. 

Code, §§ 8430-8432.)   

 

Regardless of the amount stated in the claim of lien, the claimant’s recovery will be limited by 

those statutory provisions and the proposed change is therefore unnecessary.  In practice, the 

statutory scheme imposes onerous filing and recording deadlines on claimants, who frequently 

file claims before they have received all invoices from their own suppliers or subcontractors and 

who, therefore, sometimes unintentionally understate the claim amount.  The correct lien amount 

is determined under the above-referenced statutes in any litigation to foreclose upon a lien.  This 

resolution would harshly punish claimants who understate their claim amount in good faith.  It 

could also, if enacted, result in a practice of claimants intentionally overstating their lien 

amounts solely to ensure that they are covered no matter what.  Further, the proponent fails to 

explain why any claimant would have an incentive to intentionally understate the lien amount 

and therefore fails to describe any real problem that the resolution would address.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 8422 to read as follows: 
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§ 8422 

      (a) Except as provided in subdivisions (b) and (c), erroneous information contained in a 1 

claim of lien relating to the claimant’s demand, credits and offsets deducted, the work provided, 2 

or the description of the site, does not invalidate the claim of lien. 3 

      (b) Erroneous information contained in a claim of lien relating to the claimant’s demand, 4 

credits and offsets deducted, or the work provided, invalidates the claim of lien if the court 5 

determines either of the following: 6 

           (1) The claim of lien was made with intent to defraud. 7 

           (2) An innocent third party, without notice, actual or constructive, became the bona fide 8 

owner of the property after recordation of the claim of lien, and the claim of lien was so deficient 9 

that it did not put the party on further inquiry in any manner. 10 

      (c) Any person who shall willfully include in a claim of lien labor, services, equipment, 11 

or materials not furnished for the property described in the claim, shall thereby forfeit the 12 

person’s lien. 13 

      (d) Notwithstanding the provisions in subdivisions (a), (b), and (c), the claimant shall be 14 

limited to the principal amount set forth by the claimant in the claim of lien.  15 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   A mechanic’s lien is in the nature of a mortgage and acts as a secured interest 

against the real property when recorded. (See Withington v. Shay (1941) 47 Cal.App.2d 68, 73; 

accord Laubisch v. Roberdo (1954) 43 Cal.2d 702, 709.)  Civil Code section 8416, subdivision 

(a)(1), requires the lien claimant to include “a statement of the claimant’s demand after 

deducting all just credits and offsets.”  Current law provides that erroneous information in the 

claimant’s demand, credits and offsets deducted does not invalidate the lien unless the claim of 

lien was made with the intent to defraud. (Civ. Code, §8422, subd. (a)(1).)  However, there is 

nothing that prevents a claimant from understating a lien claim and then trying to sue the owner 

or construction lender for an amount greater than stated in the lien.    

 

The Solution:   This resolution amends Civil Code section 8422 to provide that the lien claimant 

is limited to the principal amount set forth by the claimant in the lien.  It operates to provide 

owners and construction lenders with certainty as to the principal amount of the lien burdening 

their property while still exposing them to the prospect of prejudgment interest if they elect to 

contest the lien claim.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 08-06-2014 

 

WITHDRAWN BY PROPONENT 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 1717 to read as follows: 

 

§ 1717 

      (a) In any action on a contract, where the contract specifically provides that attorney’s 1 

fees and costs, which are incurred to enforce that contract, shall be awarded either to one of the 2 

parties or to the prevailing party, then the party who is determined to be the party prevailing on 3 

the contract, whether he or she is the party specified in the contract or not, shall be entitled to 4 

reasonable attorney’s fees in addition to other costs. 5 

      Where a contract provides for attorney’s fees, as set forth above, that provision shall be 6 

construed as applying to the entire contract, unless each party was represented by counsel in the 7 

negotiation and execution of the contract, and the fact of that representation is specified in the 8 

contract. 9 

      Reasonable attorney’s fees shall be fixed by the court, and shall be an element of the 10 

costs of suit. 11 

      Attorney’s fees provided for by this section shall not be subject to waiver by the parties to 12 

any contract which is entered into after the effective date of this section. Any provision in any 13 

such contract which provides for a waiver of attorney’s fees is void. 14 

      (b) (1) The court, upon notice and motion by a party, shall determine who is the party 15 

prevailing on the contract for purposes of this section, whether or not the suit proceeds to final 16 

judgment. Except as provided in paragraph (2), the party prevailing on the contract shall be the 17 

party who recovered a greater relief in the action on the contract. The court may also determine 18 

that there is no party prevailing on the contract for purposes of this section. 19 

           (2) Where an cause of action for breach of contract, specific performance of contract, or 20 

rescission has been voluntarily dismissed with prejudice or dismissed pursuant to a settlement of 21 

the case where the parties agree to bear their own attorney's fees, there shall be no prevailing 22 

party for purposes of this section, as to that cause of action. 23 

      Where the defendant alleges in his or her answer that he or she tendered to the plaintiff 24 

the full amount to which he or she was entitled, and thereupon deposits in court for the plaintiff, 25 

the amount so tendered, and the allegation is found to be true, then the defendant is deemed to be 26 

a party prevailing on the contract within the meaning of this section. 27 

      Where a deposit has been made pursuant to this section, the court shall, on the application 28 

of any party to the action, order the deposit to be invested in an insured, interest-bearing account. 29 

Interest on the amount shall be allocated to the parties in the same proportion as the original 30 

funds are allocated. 31 

      (c) In an action which seeks relief in addition to that based on a contract, if the party 32 

prevailing on the contract has damages awarded against it on causes of action not on the contract, 33 

the amounts awarded to the party prevailing on the contract under this section shall be deducted 34 

from any damages awarded in favor of the party who did not prevail on the contract. If the 35 

amount awarded under this section exceeds the amount of damages awarded the party not 36 

prevailing on the contract, the net amount shall be awarded the party prevailing on the contract 37 

and judgment may be entered in favor of the party prevailing on the contract for that net amount. 38 

 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:   Under existing law a plaintiff can file a case arising from a contract, alleging 

numerous causes of action, and, after significant discovery and motion activity, file a dismissal 

without prejudice as to any remaining cause of action by filing Judicial Council Form CIV-110, 

checking “without prejudice” at 1.a.(2) and inserting “action as to defendant (naming defendant” 

at 1.b.(6) and dodge the imposition of attorney fees as costs on the claim that Civil Code section 

1717, subdivision (b)(2) provides that if the “action” is dismissed, there is no prevailing party, 

even though that plaintiff obtained no relief, effectively having lost the entire case. This rule 

currently appears to be applied to all causes of action except tort. (Santisas v. Goodin (1998) 17 

Cal 4th 599.) 

 

The effect of the current wording of subdivision (b)(2) is to enable a plaintiff to file a non-

meritorious action and then, when the proverbial “handwriting is on the wall” abandon the last 

cause of action by dismissing the “action” and dodge responsibility for the fees incurred by the 

other side, who is objectively the prevailing party, and leave open the possibility of future 

litigation. This is in direct contrast to the general rule, which is when the parties agree that the 

prevailing party gets attorney fees in cases arising out of their contract, such clauses are to be 

interpreted broadly, so as to make the prevailing party whole. 

 

The Solution:   This Resolution clarifies that only as to causes of action for breach of contract, 

specific performance, or rescission, if a plaintiff dismisses such a cause of action with prejudice, 

there is no prevailing party as to that cause of action only, not the action as a whole. This will 

prevent a party from engaging in significant and protracted litigation on these types of claims 

and then avoiding the effect of an attorney's fees clause by dismissing the action with prejudice.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carksbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 08-07-2014 

 

WITHDRAWN BY PROPONENT 

 

DIGEST 

Civil Procedure: Prevailing Party in Case of a Compulsory Cross-Complaint  

Amends Code of Civil Procedure section 1032 to exempt compulsory cross-complaints from the 

definition of a “complaint” for purposes of determining prevailing party and awarding costs.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 1032 to read as follows: 

 

§ 1032 

(a) As used in this section, unless the context clearly requires otherwise: 1 

    (1) "Complaint" includes a cross-complaint other than a compulsory cross-complaint 2 

under Code of Civil Procedure section 426.10. 3 

    (2) "Defendant" includes a cross-defendant other than a cross-defendant under a 4 

compulsory cross-complaint under Code of Civil Procedure section 426.10 or a person against 5 

whom a complaint is filed. 6 

    (3) "Plaintiff" includes a cross-complainant or a party who files a complaint in 7 

intervention. 8 

    (4) "Prevailing party" includes the party with a net monetary recovery, a defendant in 9 

whose favor a dismissal is entered, a defendant where neither plaintiff nor defendant obtains any 10 

relief, and a defendant as against those plaintiffs who do not recover any relief against that 11 

defendant. When any party recovers other than monetary relief and in situations other than as 12 

specified, the "prevailing party" shall be as determined by the court, and under those 13 

circumstances, the court, in its discretion, may allow costs or not and, if allowed may apportion 14 

costs between the parties on the same or adverse sides pursuant to rules adopted under Section 15 

1034. 16 

    (b) Except as otherwise expressly provided by statute, a prevailing party is entitled as a 17 

matter of right to recover costs in any action or proceeding. 18 

    (c) Nothing in this section shall prohibit parties from stipulating to alternative procedures 19 

for awarding costs in the litigation pursuant to rules adopted under Section 1034. 20 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Under existing law consensual cross-complaints and compulsory cross-complaints 

are treated the same, insofar as the determination of the prevailing party for purposes of 

awarding costs of suit under Code of Civil Procedure section 1032.  Code of Civil Procedure 

section 426.30, subdivision (a) provides, generally, that except as otherwise provided by statute, 

if a party against whom a complaint has been filed and served fails to allege in a cross-complaint 

any related cause of action which (at the time of servicing an answer to the complaint) that party 

has against the plaintiff, such party may not thereafter in any other action assert against the 

plaintiff the related cause of action not pleaded.  The effect of this is that a plaintiff can force a 
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defendant to file a cross-complaint merely by filing the complaint.  If neither party obtains relief 

in the action, the potential is that the costs of suit would be offset between the two parties in a 

situation where the defendant would not have filed a complaint against the plaintiff, but for 

having been served with plaintiff’s complaint.   

 

The Solution:  If a defendant is sued and thus forced to file a cross-complaint, and Plaintiff takes 

nothing, the defendant should be awarded costs as the prevailing party, regardless of the outcome 

of the compulsory cross-complaint, as the entire case should be considered one action, not 

two.  This Resolution adds to Code of Civil Procedure section 1032 clarifies that if a defendant is 

forced to file a compulsory Cross-Complaint, and both parties recover nothing, that defendant is 

the prevailing party in the case and entitled to costs.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 08-08-2014 

 

DIGEST  

Court Costs: Recovery of Interpreter Fees as Court Costs  

Amends Code of Civil Procedure section 1033.5 to authorize any interpreter fees incurred in the 

course of civil litigation as an item of recoverable costs by the prevailing party.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 1033.5 to authorize any interpreter fees 

incurred in the course of civil litigation as an item of recoverable costs by the prevailing party.   

This resolution should be approved in principle because the cost of interpreter services are a 

legitimate, if not necessary and reasonable court cost, and should be recoverable by the 

prevailing party, regardless of whether the party is indigent or represented by pro bono counsel.   

 

There does not appear to be a good reason to limit cost recovery of court-authorized court 

interpreter services to situations involving a represented indigent litigant, as currently provided 

by subdivision (a)(12) of section 1033.5. 

 

Bills such as AB 1127 (Chau), which creates a working group and pilot project for providing 

interpreters in civil matters, reflect the need in courts for proper interpreter services to assure 

access to justice, presentation of evidence, and fair and just outcomes. The federal courts also 

recognize the benefit and need for interpreters and allow interpreter fees as a recoverable cost. 

The resolution helps address this issue and appropriately spreads and apportions the cost of these 

services.  It also removes from contention the question of recoverability of this item of cost 

under subdivision (c) of section 1033.5. 

 

The resolution’s currently proposed language may present some concern for potential abuse.  It 

does not specify that the costs must be from a qualified court interpreter, nor does it address – 

having eliminated the requirement of court supervision and authorization – whether the court 

interpreter services are confined to court testimony, or whether recoverable court interpreter 

services embrace deposition, translation of documents, or non-formal assistance of counsel 

during trial preparation.  Nevertheless, this can easily be remedied through simple clarifying 

language. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 1033.5 to read as follows: 

 

§ 1033.5 

(a) The following items are allowable as costs under Section 1032: 1 

    (1) Filing, motion, and jury fees. 2 

    (2) Juror food and lodging while they are kept together during trial and after the jury 3 

retires for deliberation. 4 

    (3) Taking, video recording, and transcribing necessary depositions including an original 5 
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and one copy of those taken by the claimant and one copy of depositions taken by the party 6 

against whom costs are allowed, and travel expenses to attend depositions. 7 

    (4) Service of process by a public officer, registered process server, or other means, as 8 

follows: 9 

    (A) When service is by a public officer, the recoverable cost is the fee authorized by law 10 

at the time of service. 11 

    (B) If service is by a process server registered pursuant to Chapter 16 (commencing with 12 

Section 22350) of Division 8 of the Business and Professions Code, the recoverable cost is the 13 

amount actually incurred in effecting service, including, but not limited to, a stakeout or other 14 

means employed in locating the person to be served, unless those charges are successfully 15 

challenged by a party to the action. 16 

    (C) When service is by publication, the recoverable cost is the sum actually incurred in 17 

effecting service. 18 

    (D) When service is by a means other than that set forth in subparagraph (A), (B), or (C), 19 

the recoverable cost is the lesser of the sum actually incurred, or the amount allowed to a public 20 

officer in this state for that service, except that the court may allow the sum actually incurred in 21 

effecting service upon application pursuant to paragraph (4) of subdivision (c). 22 

    (5) Expenses of attachment including keeper's fees. 23 

    (6) Premiums on necessary surety bonds. 24 

    (7) Ordinary witness fees pursuant to Section 68093 of the Government Code. 25 

    (8) Fees of expert witnesses ordered by the court. 26 

    (9) Transcripts of court proceedings ordered by the court. 27 

    (10) Attorney's fees, when authorized by any of the following: 28 

    (A) Contract. 29 

    (B) Statute. 30 

    (C) Law. 31 

    (11) Court reporter fees as established by statute. 32 

    (12) Court interpreter fees for a qualified court interpreter authorized by the court for an 33 

indigent person represented by a qualified legal services project, as defined in Section 6213 of 34 

the Business and Professions Code or a pro bono attorney as defined in Section 8030.4 of the 35 

Business and Professions Code. 36 

    (13) Models and blowups of exhibits and photocopies of exhibits may be allowed if they 37 

were reasonably helpful to aid the trier of fact. 38 

    (14) Any other item that is required to be awarded to the prevailing party pursuant to 39 

statute as an incident to prevailing in the action at trial or on appeal. 40 

    (b) The following items are not allowable as costs, except when expressly authorized by 41 

law: 42 

    (1) Fees of experts not ordered by the court. 43 

    (2) Investigation expenses in preparing the case for trial. 44 

    (3) Postage, telephone, and photocopying charges, except for exhibits. 45 

    (4) Costs in investigation of jurors or in preparation for voir dire. 46 

    (5) Transcripts of court proceedings not ordered by the court. 47 

  (c) Any award of costs shall be subject to the following: 48 

    (1) Costs are allowable if incurred, whether or not paid. 49 

    (2) Allowable costs shall be reasonably necessary to the conduct of the litigation rather 50 

than merely convenient or beneficial to its preparation. 51 

    (3) Allowable costs shall be reasonable in amount. 52 

    (4) Items not mentioned in this section and items assessed upon application may be 53 

allowed or denied in the court's discretion. 54 

    (5) When any statute of this state refers to the award of "costs and attorney's fees," 55 

attorney's fees are an item and component of the costs to be awarded and are allowable as costs 56 

pursuant to subparagraph (B) of paragraph (10) of subdivision (a). Any claim not based upon the 57 
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court's established schedule of attorney's fees for actions on a contract shall bear the burden of 58 

proof. Attorney's fees allowable as costs pursuant to subparagraph (B) of paragraph (10) of 59 

subdivision (a) may be fixed as follows: (A) upon a noticed motion, (B) at the time a statement 60 

of decision is rendered, (C) upon application supported by affidavit made concurrently with a 61 

claim for other costs, or (D) upon entry of default judgment. Attorney's fees allowable as costs 62 

pursuant to subparagraph (A) or (C) of paragraph (10) of subdivision (a) shall be fixed either 63 

upon a noticed motion or upon entry of a default judgment, unless otherwise provided by 64 

stipulation of the parties. 65 

  Attorney's fees awarded pursuant to Section 1717 of the Civil Code are allowable costs 66 

under Section 1032 of this code as authorized by subparagraph (A) of paragraph (10) of 67 

subdivision (a). 68 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Existing Code of Civil Procedure section 1033.5 appears to only allow for 

recovery of necessary interpreter fees when authorized by the court and paid by the government 

for an indigent person.  There is no rational basis for disallowing recovery of costs paid by a 

prevailing party for court interpreter services, which were necessary for deposition, trial, or other 

court proceedings.  

 

The Solution:  This resolution would delete the limitation upon recovery of necessary court 

interpreter fees.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Russell Kohn, Kohn Law Office, 2170 El 

Camino Real, Suite 201, Oceanside, CA 92057; (760) 721-8182; rkohn@kohnlawoffice.com 

 

RESPONSIBLE FLOOR DELEGATE:  Russell Kohn 
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RESOLUTION 08-09-2014 

  

DIGEST 

Limits on Unlicensed Contractor Personal Injury and Worker’s Compensation Claims  

Amends Business and Professions Code section 7030 and adds Labor Code section 4860 to 

provide limits on an unlicensed contractor’s personal injury and worker’s compensation claims.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons:  

This resolution amends Business and Professions Code section 7030 and adds Labor Code 

section 4860 to provide limits on an unlicensed contractor’s personal injury and worker’s 

compensation claims.  This resolution should be approved in principle because it imposes stricter 

penalties on unlicensed contractors who seek to recover certain damages after a job related 

injury, but allows for employees of such unlicensed contractors to seek all available damages 

should they be injured on the job.  

 

As currently written, the law imposes a penalty on an unlicensed contractor’s ability to bring an 

action to collect compensation for work performed, but there is nothing that prohibits an 

unlicensed contractor from seeking compensation for personal injuries sustained while 

performing unlicensed work.  Instead, current law holds that the unlicensed contractor is deemed 

to be an employee of the person who hired him or her, even though the person held themselves 

out as a licensed contractor and performed work for which a Contractor’s license is required. 

 

This resolution addresses this problem by imposing significant penalties on unlicensed 

contractors who seek to recover for injuries incurred while performing work for which a license 

is required.  Thus, if an unlicensed contractor suffers a personal injury on the job, the amended 

statute would bar him or her from recovering non-economic losses to compensate for pain, 

suffering, inconvenience, physical impairment, disfigurement, and any other nonpecuniary 

damages.  Also, the unlicensed contractor would not be allowed to recover economic losses in 

the form of past or future loss of income.  In addition, this resolution provides that should the 

unlicensed contractor be eligible for worker’s compensation insurance as a result of the injury, 

any compensation award would be reduced by half.  Such penalties would, hopefully, encourage 

people to obtain the required licenses.  This rule would not apply to employees of the unlicensed 

contractor, though, unless they were a shareholder, officer, director, member or partner of the 

business entity engaged in the business or acting in the capacity of a contractor.  Thus, they 

would still be able to seek the full amount to which they are entitled under the law should they be 

injured on the job. 

 

This resolution is related to 08-10-2014. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend  Business and Professions Code section 7030 and to add Labor Code section 

4860, to read as follows: 
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§ 7030 

  (a) Except as provided in subdivisions (e) and (g), no person engaged in the business or 1 

acting in the capacity of a contractor, may bring or maintain any action, or recover in law or 2 

equity in any action, in any court of this state for the collection of compensation for the 3 

performance of any act or contract where a license is required by this chapter without alleging 4 

that he or she was a duly licensed contractor at all times during the performance of that act or 5 

contract, regardless of the merits of the cause of action brought by the person, except that this 6 

prohibition shall not apply to contractors who are each individually licensed under this chapter 7 

but who fail to comply with Section 7029. 8 

         (b) Except as provided in subdivision (e), a person who utilizes the services of an 9 

unlicensed contractor may bring an action in any court of competent jurisdiction in this state to 10 

recover all compensation paid to the unlicensed contractor for performance of any act or 11 

contract. 12 

          (c) A security interest taken to secure any payment for the performance of any act or 13 

contract for which a license is required by this chapter is unenforceable if the person performing 14 

the act or contract was not a duly licensed contractor at all times during the performance of the 15 

act or contract. 16 

  (d) If licensure or proper licensure is controverted, then proof of licensure pursuant to this 17 

section shall be made by production of a verified certificate of licensure from the Contractors’ 18 

State License Board which establishes that the individual or entity bringing the action was duly 19 

licensed in the proper classification of contractors at all times during the performance of any act 20 

or contract covered by the action. Nothing in this subdivision shall require any person or entity 21 

controverting licensure or proper licensure to produce a verified certificate. When licensure or 22 

proper licensure is controverted, the burden of proof to establish licensure or proper licensure 23 

shall be on the licensee. 24 

           (e) The judicial doctrine of substantial compliance shall not apply under this section 25 

where the person who engaged in the business or acted in the capacity of a contractor has never 26 

been a duly licensed contractor in this state. However, notwithstanding subdivision (b) of Section 27 

143, the court may determine that there has been substantial compliance with licensure 28 

requirements under this section if it is shown at an evidentiary hearing that the person who 29 

engaged in the business or acted in the capacity of a contractor (1) had been duly licensed as a 30 

contractor in this state prior to the performance of the act or contract, (2) acted reasonably and in 31 

good faith to maintain proper licensure, (3) did not know or reasonably should not have known 32 

that he or she was not duly licensed when performance of the act or contract commenced, and (4) 33 

acted promptly and in good faith to reinstate his or her license upon learning it was invalid. 34 

           (f) The exceptions to the prohibition against the application of the judicial doctrine of 35 

substantial compliance found in subdivision (e) shall apply to all contracts entered into on or 36 

after January 1, 1992, and to all actions or arbitrations arising therefrom, except that the 37 

amendments to subdivisions (e) and (f) enacted during the 1994 portion of the 1993–94 Regular 38 

Session of the Legislature shall not apply to either of the following: 39 

  (1) Any legal action or arbitration commenced prior to January 1, 1995, regardless of the 40 

date on which the parties entered into the contract. 41 

  (2) Any legal action or arbitration commenced on or after January 1, 1995, if the legal 42 

action or arbitration was commenced prior to January 1, 1995, and was subsequently dismissed. 43 

  (g) Any person engaged in the business or acting in the capacity of a contractor where a 44 

license is required by this chapter and who was not a duly licensed contractor at all times during 45 

the performance of that act or contract who brings any claims at law for personal injuries or in 46 

workers compensation, shall be limited to the following relief: 47 

  (1) In any action at law, the person shall not recover non-economic losses to compensate 48 

for pain, suffering, inconvenience, physical impairment, disfigurement, and any other 49 

nonpecuniary damages and shall not recover economic losses in the form of past or future loss of 50 

income. 51 
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  (2) For any claims falling under the workers compensation system of this State, 52 

compensation shall be limited as set forth in Labor Code section 4860. 53 

  (3) This subdivision shall not apply to employees of any person who is engaged in the 54 

business or acting in the capacity of a contractor where a license is required by this chapter and 55 

who was not a duly licensed contractor at all times during the performance of that act or contract, 56 

unless the employee is also a shareholder, officer, director, member or partner of the business 57 

entity engaged in the business or acting in the capacity of a contractor.   58 

  59 

§4860 60 

  (a) Any person performing any function or activity for which a license is required 61 

pursuant to Chapter 9 (commencing with Section 7000) of Division 3 of the Business and 62 

Professions Code who does not hold a valid contractors’ license, who is deemed an employee 63 

under Labor Code section 2750.5 and is subject to compensation under Division 4 of the Labor 64 

Code, shall, as a penalty for not obtaining and maintaining the required license, have the 65 

compensation otherwise recoverable therefore reduced by one-half.  66 

  (b) This subdivision shall not apply to employees of any person who is engaged in the 67 

business or acting in the capacity of a contractor where a license is required by this chapter and 68 

who was not a duly licensed contractor at all times during the performance of that act or contract, 69 

unless the employee is also a shareholder, officer, director, member or partner of the business 70 

entity engaged in the business or acting in the capacity of a contractor.  71 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Current law penalizes an unlicensed contractor’s ability to bring an action to 

collect compensation for work performed, but does not limit the person’s ability to seek 

compensation for personal injuries sustained while performing the unlicensed work. (See Bus. & 

Prof. Code §7030, subd. (a).)  Rather, current law deems the unlicensed person performing work 

for which a Contractor’s license is required an employee of the hiring person, as a matter of law, 

and even though the person held themselves out as a licensed contractor. (Lab. Code, §2750.5; 

Rosas v. Dishong (1998) 67 Cal.App.4th 815.)  In many instances, the person is exempted from 

worker’s compensation exclusivity by operation of Labor Code section 3352, subdivision (h), 

because they will have worked less than 52 hours in the 90 days preceding the injury.   

 

The Solution:  This resolution solves the problem by an approach similar to the penalties 

imposed on uninsured drivers by limiting the types of compensation an unlicensed contractor 

may recover for personal injuries while excluding from its provisions employees of the 

unlicensed contractor who are not officers, directors, members or partners of a business entity 

who is acting as an unlicensed contractor.  It accomplishes this by amending Business & 

Professions Code section 7030 to provide that where the person is able to bring an action at law, 

the person shall not recover non-economic losses to compensate for pain, suffering, 

inconvenience, physical impairment, disfigurement, and any other nonpecuniary damages and 

shall not recover economic losses in the form of past or future loss of income.  Likewise, it 

amends Business & Professions Code section 7030 and adds Labor Code section 4860 to reduce 

compensation in the event the unlicensed person is subject to worker’s compensation exclusivity 

similar to where the employee’s injury is the result of the employee’s serious and willful 

misconduct.   
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LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 08-10-2014 

 

DIGEST 

Precludes Unlicensed Contractor Personal Injury and Worker’s Compensation Claims   

Amends Business and Professions Code section 7030 to preclude unlicensed contractors from 

bringing personal injury and worker’s compensation claims while exempting employee claims. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons:  

This resolution amends Business and Professions Code section 7030 to preclude unlicensed 

contractors from bringing personal injury and worker’s compensation claims while exempting 

employee claims.  This resolution should be disapproved because it goes too far in barring any 

and all recovery for injuries suffered by an unlicensed contractor, irrespective of the type of 

injury suffered or how incurred. 

 

As currently written, the law imposes a penalty on an unlicensed contractor’s ability to bring an 

action to collect compensation for work performed, but there is nothing that prohibits an 

unlicensed contractor from seeking compensation for personal injuries sustained while 

performing unlicensed work.  Instead, current law holds that the unlicensed contractor is deemed 

to be an employee of the person who hired him or her, even though the person held themselves 

out as a licensed contractor and performed work for which a Contractor’s license is required. 

 

This resolution seeks to solve this problem by barring unlicensed contractors from any recovery 

as to collecting compensation (1) for work done where a license is required; (2) any personal 

injury, including claims of emotional distress; and (3) any worker’s compensation, unless he or 

she makes a claim under a policy purchased by the unlicensed person or self-funded plan created 

by the unlicensed person that complies with all statutory requirements.  Employees of unlicensed 

contractors, however, would be exempt from this statute, unless the employee is also a 

shareholder, officer, director, member or partner of the business entity engaged in the business or 

acting in the capacity of a contractor. 

 

While essentially barring unlicensed contractors from obtaining any type of recovery on the 

grounds of their unlicensed status is understandable, this resolution goes too far with respect to 

prohibiting all recovery for personal injury.  Just because a person is unlicensed, does not mean 

that every injury suffered is due to his or her unlicensed status.  Indeed, injuries could and do 

occur in the construction field that have nothing to do with whether one is licensed, and to bar 

any recovery for personal injury, rather than seek to limit that recovery, imposes too harsh a 

penalty. 

 

This resolution is related to 08-09-2014. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Business and Professions Code section 7030 to read as follows: 
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§ 7030 

      (a) Except as provided in subdivisions (e) and (g), no person engaged in the business or 1 

acting in the capacity of a contractor, may bring or maintain any action, or recover in law or 2 

equity in any action, in any court of this state, or in any administrative proceeding, without 3 

alleging that he or she was a duly licensed contractor at all times during the performance of that 4 

act or contract, regardless of the merits of the cause of action brought by the person, for: 5 

           (1) Tthe collection of compensation for the performance of any act or contract where a 6 

license is required by this chapter without alleging that he or she was a duly licensed contractor 7 

at all times during the performance of that act or contract, regardless of the merits of the cause of 8 

action brought by the person, except that this prohibition shall not apply to contractors who are 9 

each individually licensed under this chapter but who fail to comply with Section 7029. 10 

           (2) Personal injuries, including claims of emotional distress. 11 

           (3) Workers compensation benefits, unless the claim is made under a policy purchased by 12 

the unlicensed person or self-funded plan created by the unlicensed person that satisfies all 13 

applicable requirements set forth in the Labor Code and Insurance Code.  14 

      (b) Except as provided in subdivision (e), a person who utilizes the services of an 15 

unlicensed contractor may bring an action in any court of competent jurisdiction in this state to 16 

recover all compensation paid to the unlicensed contractor for performance of any act or 17 

contract. 18 

      (c) A security interest taken to secure any payment for the performance of any act or 19 

contract for which a license is required by this chapter is unenforceable if the person performing 20 

the act or contract was not a duly licensed contractor at all times during the performance of the 21 

act or contract. 22 

      (d) If licensure or proper licensure is controverted, then proof of licensure pursuant to this 23 

section shall be made by production of a verified certificate of licensure from the Contractors’ 24 

State License Board which establishes that the individual or entity bringing the action was duly 25 

licensed in the proper classification of contractors at all times during the performance of any act 26 

or contract covered by the action. Nothing in this subdivision shall require any person or entity 27 

controverting licensure or proper licensure to produce a verified certificate. When licensure or 28 

proper licensure is controverted, the burden of proof to establish licensure or proper licensure 29 

shall be on the licensee. 30 

      (e) The judicial doctrine of substantial compliance shall not apply under this section 31 

where the person who engaged in the business or acted in the capacity of a contractor has never 32 

been a duly licensed contractor in this state. However, notwithstanding subdivision (b) of Section 33 

143, the court may determine that there has been substantial compliance with licensure 34 

requirements under this section if it is shown at an evidentiary hearing that the person who 35 

engaged in the business or acted in the capacity of a contractor (1) had been duly licensed as a 36 

contractor in this state prior to the performance of the act or contract, (2) acted reasonably and in 37 

good faith to maintain proper licensure, (3) did not know or reasonably should not have known 38 

that he or she was not duly licensed when performance of the act or contract commenced, and (4) 39 

acted promptly and in good faith to reinstate his or her license upon learning it was invalid. 40 

      (f) The exceptions to the prohibition against the application of the judicial doctrine of 41 

substantial compliance found in subdivision (e) shall apply to all contracts entered into on or 42 

after January 1, 1992, and to all actions or arbitrations arising therefrom, except that the 43 

amendments to subdivisions (e) and (f) enacted during the 1994 portion of the 1993–94 Regular 44 

Session of the Legislature shall not apply to either of the following: 45 

           (1) Any legal action or arbitration commenced prior to January 1, 1995, regardless of the 46 

date on which the parties entered into the contract. 47 

           (2) Any legal action or arbitration commenced on or after January 1, 1995, if the legal 48 

action or arbitration was commenced prior to January 1, 1995, and was subsequently dismissed. 49 

      (g) This subdivision shall not apply to: 50 

           (1) Employees of any person who is engaged in the business or acting in the capacity of a 51 
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contractor where a license is required by this chapter and who was not a duly licensed contractor 52 

at all times during the performance of that act or contract, unless the employee is also a 53 

shareholder, officer, director, member or partner of the business entity engaged in the business or 54 

acting in the capacity of a contractor.  Where an employee of a person who was not a duly 55 

licensed contractor at all times during the performance of an act or contract where a license is 56 

required brings an action at law for personal injuries or makes a claim for worker’s 57 

compensation benefits, the person who was not a duly licensed contractor shall have no 58 

protections ordinarily afforded to employers who obtain and maintain worker’s compensation 59 

benefits and there shall be a rebuttable presumption that the person who was not a duly licensed 60 

contractor has some portion of fault for the employee’s injuries. 61 

           (2) Contractors who are each individually licensed under this chapter but who fail to 62 

comply with Section 7029. 63 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Current law penalizes an unlicensed contractor’s ability to bring an action to 

collect compensation for work performed, but does not limit the person’s ability to seek 

compensation for personal injuries sustained while performing the unlicensed work even though 

the person ordinarily holds themselves out as having to supervise and perform the work. (See 

Bus. & Prof. Code §7030, subd. (a).)  Rather, current law deems the unlicensed person 

performing work for which a Contractor’s license is required an employee of the hiring person, 

as a matter of law, and even though the person held themselves out as a licensed contractor. 

(Lab. Code, §2750.5; Rosas v. Dishong (1998) 67 Cal.App.4th 815.)     In many instances, the 

person is exempted from worker’s compensation exclusivity by operation of Labor Code section 

3352, subdivision (h), because they will have worked less than 52 hours in the 90 days preceding 

the injury.  This compounds the problems faced by the hiring party who may not check the 

licensed status of the person performing the work or who might otherwise have been misled into 

believing the person offering to perform the work is duly licensed.  

 

The Solution:  This resolution solves the problem by extending current prohibitions against 

unlicensed persons seeking to recover compensation for their work to personal injury and 

worker’s compensation claims by the unlicensed person, except where the unlicensed person has 

obtained worker’s compensation insurance or is self-insured for worker’s compensation.  It 

affords protections for employees of the unlicensed contractor by exempting from its provisions 

actions or claims by employees of the unlicensed contractor who are not officers, directors, 

members or partners of a business entity who is acting as an unlicensed contractor.  Where an 

action or claim is made by an exempted employee of an unlicensed contractor, it precludes the 

unlicensed contractor from raising defenses ordinarily afforded to employers who provide 

worker’s compensation coverage and creates a rebuttable presumption proportionate fault on the 

part of the unlicensed contractor for the employee’s injuries thereby helping ensure that the 

injured employee is compensated while protecting hirers who often rely on the person 

performing the work of a contractor as having the requisite experience to accomplish the work 

safely.   

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Darin Wessel, Manning & Kass, Ellrod, 

Ramirez, Trester, LLP, 550 West C Street, Suite 1900, San Diego, CA 92101; (619) 515-0269; 

dlw@manningllp.com 

 

RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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RESOLUTION 08-11-2014 
 

DIGEST 
Labor Code: Eliminates 240 Week-Deadline from Injury for Death Benefits 

Amends Labor Code section 5406 to eliminate the 240 weeks from date of injury deadline for 

wrongful death claims, while retaining the one year from date of death deadline for such claims. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found.  

 

Reasons: 

This resolution amends Labor Code section 5406 to eliminate the 240 weeks from date of injury 

deadline for wrongful death claims, while retaining the one year from date of death deadline for 

such claims.  This resolution should be approved in principle because cutting off death benefits 

based on a work place injury, if the injured worker does not die within 240 weeks of injury, 

results in many otherwise eligible claims being denied. 

 

The 240 week time period is not realistic because workers often contract injuries that cause death 

more than 240 weeks after the injury.  In recognition of this, the Legislature amended the Labor 

Code to provide exceptions for HIV and asbestos related injuries (the amendment that created an 

exception for HIV was a result of CCBA sponsored legislation (Labor Code, § 5406.6), enacted 

in 1999.  However, there are injuries other than HIV and asbestos related injuries that cause 

death more than 240 weeks after the initial injury. Silicosis was an early example of a work place 

injury that resulted in death after 240 weeks. (See Ruiz v. Industrial Acc. Com. (1955) 45 Cal.2d 

409 [death benefits denied because death occurred more than 240 weeks after injury].)  Silicosis 

is a form of occupational lung disease caused by inhalation of crystalline silica dust, and is 

marked by inflammation and scarring of the lungs.  It causes shortness of breath, cough, fever 

and cyanosis (bluish skin).  Though incidence of silicosis has declined in the United States, the 

example shows that this 240 week deadline has been the cause of denied claims for a long time.  

A more current workplace injury that may result in death after 240 weeks is heart disease. (See 

Massey v. Worker’s Comp. Appeals Bd. (1993) 5 Cal.4th 674.) 

 

In sum, this resolution will ensure that those with otherwise eligible claims for death benefits 

will not be denied based on a rule that does not take the realities of workplace injuries into 

account.  This resolution would make Labor Code sections 5404.5 and 5405.6 moot, as there 

would no longer be a need for an exception from the 240 week rule based on HIV or asbestos 

related injury.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 5406 to read as follows: 

 

§ 5406 

  Except as provided in Section 5406.5 or 5406.6, the period within which may be 1 

commenced proceedings for the collection of the benefits provided by Article 4 (commencing 2 

with Section 4700) of Chapter 2 of Part 2 is one year from: 3 

          (a) The date of death where death occurs within one year from date of injury; or 4 
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         (b) The date of last furnishing of any benefits under Chapter 2 (commencing with Section 5 

4550) of Part 2, where death occurs more than one year from the date of injury; or 6 

          (c) The date of death, where death occurs more than one year after 7 

the date of injury and compensation benefits have been furnished. 8 

           No such proceedings may be commenced more than one year after the date of death, nor 9 

more than 240 weeks from the date of injury. 10 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  The current section states that no proceedings for death benefits for an industrially 

caused death can be commenced more than 240 weeks from the date of injuy. ln other words the 

injured worker must live more than 240 weeks after the :njury in order for his dependents to be 

eligible for death benefits. Many injuries do not cause death within 240 weeks, and two of those 

have been the subject of special legislation, e.g. asbestosis and HIV deaths. (This conference 

sponsored LC 5406.6 for HIV deaths enacted in 1999). Heart disease is one of several examples 

of an injury which may not result in death within 240 weeks, and for which there is no statutory 

exception. The existing 240 week limitation will result in the right to death benefits being lost 

before the right accrues.  

 

The Solution:  Rather than propose exceptions on a disease by disease basis (the HIV legislation 

was adopted by the conference in 1994 and took three legislative sessions before finally being 

enacted in 1999), the elimination of the 240 week limitation would give dependents of 

industrially injured employee one year from the date of death from an industrial injury within 

which to file an application for death benefits, providing compensation benefits had been 

previously  provided for the injury. 

 

The elimination of the 240 week provision as this resolution proposes would leave in place the 

present alternate dates for the commencement of death benefit claims. Dependants would be still 

being limited to one year for the commencement of proceedings, but the one year would be 

measured as one year from: 

 

            (a) The date of death where the death occurs within one year of the date of injury, or 

 

            (b) The date of the last furrnishing of compensation benefits, or 

 

            (c) The date of death where compensation benefits have been furnished. 

 

The current time limits would remain in effect, but there would be no 240 week cut off. 

 

The 240 week limitation on applications for death benefits was never a part of the Workmen’s 

(sic) Compensation Act until the 1947 amendment. This was a period after WWII when effects 

of chemicals was first being recognized, and a death occurring beyond 240 weeks of the injury 

was thought to be too hard to oppose because of the lapse of time. Current  medical research 

advances have made this a meaningless and unfair limitation.    

 

LEGISLATIVE HISTORY 

Not known. 
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IMPACT STATEMENT 

This resolution would impact Labor Code Sections 5405.5 and 5405.6, which provide exceptions 

dealing with asbestosis and HIV, would be unnecessary and should be repealed. 

 

AUTHOR AND/OR PERMANENT CONTACT: Kenneth Larson, 3220 Blume Drive, Suite 

225, Richmond, California 94806; (510) 223-2200; ken@lvrlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Kenneth Larson 
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RESOLUTION 09-01-2014 

 

DIGEST  

Workers Compensation: Extension of Temporary Disability  

Amends Labor Code section 4656 to extend periods of temporary disability for on the job 

injuries requiring surgery and for catastrophic brain or spinal cord injuries. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Labor Code section 4656 to extend periods of temporary disability for on 

the job injuries requiring surgery and for catastrophic brain or spinal cord injuries.  This 

resolution should be disapproved because it creates a situation in which certain injured workers 

would be entitled to fewer weeks of benefits if they had surgery than they would if the same 

injury did not require surgery. 

 

The resolution amends Labor Code section 4656 by adding provisions designed (1) to allow up 

to 240 weeks of temporary disability benefits to a worker who suffers an on-the-job injury to the 

brain or spinal cord and (2) to allow a worker who suffers an on-the-job injury that requires 

surgery to receive up to 156 weeks of temporary disability benefits, to be taken within 5 years of 

the injury. 

 

This resolution should be disapproved because, as drafted, the resolution creates an unanticipated 

reduction in benefits for certain serious injuries. The statute sets a maximum period of temporary 

disability benefits, with a variety of serious injuries being exceptions to the stated maximum. As 

drafted, the provision permitting up to 156 weeks of temporary disability benefits is an exception 

to the basic limit. It is also an exception to the provision granting longer benefits to certain 

serious injuries. As a result of this construction, if a worker suffers from severe injuries that do 

not require surgery, including hepatitis, HIV, amputations, high velocity eye injuries, and 

pulmonary fibrosis, the worker could receive up to 240 weeks of benefits, but if the same injury 

required surgery, the maximum temporary disability benefit would be 156 weeks. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 4656 to read as follows: 

 

 § 4656 

      (a) Aggregate disability payments for a single injury occurring prior to January 1, 1979, 1 

causing temporary disability shall not extend for more than 240 compensable weeks within a 2 

period of five years from the date of the injury. 3 

      (b) Aggregate disability payments for a single injury occurring on or after January 1, 4 

1979, and prior to April 19, 2004, causing temporary partial disability shall not extend for more 5 

than 240 compensable weeks within a period of five years from the date of the injury. 6 

      (c) (1) Aggregate disability payments for a single injury occurring on or after April 19, 7 

2004, causing temporary disability shall not extend for more than 104 compensable weeks within 8 

a period of two years from the date of commencement of temporary disability payment. 9 
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           (2) Aggregate disability payments for a single injury occurring on or after January 1, 10 

2008, causing tempoary disability shall not extend for more than 104 compensable weeks within 11 

a period of five years from the date of injury. 12 

           (3) Notwithstanding paragraphs (1) and (2), for an employee who suffers from the 13 

following injuries or conditions, aggregate disability payments for a single injury occurring on or 14 

after April 19, 2004, causing temporary disability shall not extend for more than 240 15 

compensable weeks within a period of five years from the date of the injury: 16 

           (A) Acute and chronic hepatitis B. 17 

           (B) Acute and chronic hepatitis C. 18 

           (C) Amputations. 19 

           (D) Severe burns. 20 

          (E) Human immunodeficiency virus (HIV). 21 

           (F) High-velocity eye injuries. 22 

           (G) Chemical burns to the eyes. 23 

           (H) Pulmonary fibrosis. 24 

           (I) Chronic lung disease. 25 

           (4) Notwithstanding paragraphs (1), (2) and (3), aggregate disability payments for a 26 

single injury occurring on or after January 1, 2015 causing temporary disability to an employee, 27 

who undergoes surgery to cure or relieve the effects of an industrial injury, shall not extend for 28 

more than 156 weeks within a period of five years from the date of injury. 29 

           (5) Notwithstanding paragraphs (1), (2), (3) and (4) for an employee who suffers from an 30 

industrial injury to the brain or spinal cord, aggregate disability payments for a single injury on 31 

or after January 1, 2015, causing temporary disability shall not extend for more than 240 32 

compensable weeks within a period of five years from the date of injury. 33 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Gerald C. Benezra, Dennis S. Weaver, Mervyn R. Israel, Stuart I. Barth, 

Sheldon L. Goldflam, Louis H. Berger, Nestor A. Michelena, John L. Michelena, Joseph 

Goldstein, Frank Kaye, Charles Clark and National Lawyers Guild, Bay Area Chapter  

 

STATEMENT OF REASONS 

 

The Problem:  Under existing law, an injured worker is limited to 104 weeks of temporary 

disability within a five year period from the date of injury. 104 weeks of temporary disability is 

often insufficient where the injured worker has undergone extensive conservative medical 

treatment prior to surgery and has been subject to a protracted litigation process. Having 

exhausted the 104 weeks of temporary disability the injured worker faces the threat of no 

temporary disability income after surgery. 

 

Injuries to the brain or spinal cord are catastrophic injuries and require long periods of treatment 

extending beyond the 104 weeks of temporary disability under existing law.  

 

The Solution:  This amendment would provide eligibility for up to an additional 52 weeks of 

temporary disability for an injured worker who undergoes surgery for his industrial injury. 

 

This amendment would also add injury to the brain or spinal cord to the categories of severe 

injuries and allow a period of up to 240 weeks of temporary disability in a five year period from 

the date of injury.  
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LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Gerald C. Benezra, Israel & Benezra, 1545 

Wilshire Blvd., Suite 606, Los Angeles, California 90017; (213) 484-2247; 

gerald.benezra@att.net 

 

RESPONSIBLE FLOOR DELEGATE:  Gerald  Benezra 
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RESOLUTION 09-02-2014 

 

DIGEST 
Labor and Employment: Attorney’s Fees for Prevailing Plaintiff in Whistleblower Action 

Amends Labor Code section 1102.5 to provide that individuals may bring a whistleblower action 

and are entitled to attorney’s fees if they are the prevailing party. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

Similar to Resolution 03-05-2012, which was approved in principle. 

  

Reasons: 

This resolution amends Labor Code section 1102.5 to provide that individuals may bring a 

whistleblower action and are entitled to attorney’s fees if they are the prevailing party.  This 

resolution should be disapproved because it conflicts with current law and creates rights that 

already exist. 

 

There are multiple problems with this resolution.  First, it grants a private right of action that 

already exists under Labor Code section 1105 because that statute currently permits a private 

right of action based on employer’s retaliation against employees who report the employer’s 

illegal activities.  Second, the resolution awards costs only to a prevailing plaintiff.  This 

conflicts with Code of Civil Procedure section 1032 which awards costs to the prevailing party 

as a matter of right. 

 

Third, as the resolution points out, prevailing plaintiffs are already entitled to an award of 

attorney’s fees for whistleblower claims under the Private Attorneys General Act (PAGA).  This 

resolution does not explain, or cite to any authority in support, why whistleblowers should be 

entitled to the same remedies as plaintiffs who bring Fair Employment and Housing Act (FEHA) 

discrimination claims given the difference between whistleblower and discrimination claims.   

 

Finally, a plaintiff with a whistleblower claim may choose either to pursue it as a civil lawsuit, or 

via the Labor Commissioner.  There is no right to attorney’s fees for proceedings before the 

Labor Commissioner.  If a plaintiff were allowed to seek attorney’s fees in court for such claims 

without being allowed to do so with respect to Labor Commissioner claims, the law would 

incentivize the filing of a lawsuit in our over-burdened courts over the more efficient 

administrative proceeding. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 1102.5 to read as follows: 

 

§ 1102.5 

Employer or person acting on behalf of employer; prohibition of disclosure of 1 

information by employee to government or law enforcement agency; suspected violation or 2 

noncompliance to federal or state law; retaliation; civil penalties; attorney’s fees 3 

      (a) An employer, or any person acting on behalf of the employer, shall not make, adopt, 4 

or enforce any rule, regulation, or policy preventing an employee from disclosing information to 5 

a government or law enforcement agency, to a person with authority over the employee, or to 6 
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another employee who has authority to investigate, discover, or correct the violation or 7 

noncompliance, or from providing information to, or testifying before, any public body 8 

conducting an investigation, hearing, or inquiry, if the employee has reasonable cause to believe 9 

that the information discloses a violation of state or federal statute, or a violation of or 10 

noncompliance with a local, state, or federal rule or regulation, regardless of whether disclosing 11 

the information is part of the employee's job duties. 12 

      (b) An employer, or any person acting on behalf of the employer, shall not retaliate 13 

against an employee for disclosing information, or because the employer believes that the 14 

employee disclosed or may disclose information, to a government or law enforcement agency, to 15 

a person with authority over the employee or another employee who has the authority to 16 

investigate, discover, or correct the violation or noncompliance, or for providing information to, 17 

or testifying before, any public body conducting an investigation, hearing, or inquiry, if the 18 

employee has reasonable cause to believe that the information discloses a violation of state or 19 

federal statute, or a violation of or noncompliance with a local, state, or federal rule or 20 

regulation, regardless of whether disclosing the information is part of the employee's job duties. 21 

      (c) An employer, or any person acting on behalf of the employer, shall not retaliate 22 

against an employee for refusing to participate in an activity that would result in a violation of 23 

state or federal statute, or a violation of or noncompliance with a local, state, or federal rule or 24 

regulation. 25 

      (d) An employer, or any person acting on behalf of the employer, shall not retaliate 26 

against an employee for having exercised his or her rights under subdivision (a), (b), or (c) in any 27 

former employment. 28 

      (e) A report made by an employee of a government agency to his or her employer is a 29 

disclosure of information to a government or law enforcement agency pursuant to subdivisions 30 

(a) and (b). 31 

      (f) In addition to other penalties, an employer that is a corporation or limited liability 32 

company is liable for a civil penalty not exceeding ten thousand dollars ($10,000) for each 33 

violation of this section. 34 

      (g) This section does not apply to rules, regulations, or policies that implement, or to 35 

actions by employers against employees who violate, the confidentiality of the lawyer-client 36 

privilege of Article 3 (commencing with Section 950) of, or the physician-patient privilege of 37 

Article 6 (commencing with Section 990) of, Chapter 4 of Division 8 of the Evidence Code, or 38 

trade secret information. 39 

      (h) An employee or former employee may bring a private action against an employer for 40 

violations of this provision.  A prevailing employee or former employee is entitled to reasonable 41 

attorney’s fees and costs. 42 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Current law does not provide for attorney’s fees to a prevailing plaintiff for a 

violation of Labor Code section 1102.5 unless the plaintiff has filed an action for a violation of 

the Private Attorney General Act (“PAGA”).   

 

The Solution:  This resolution would amend Labor Code 1102.5 to add subdivision (h) to 

provide that a prevailing employee who brings a whistleblower action would be able to recover 

reasonable attorney’s fees where an employer has retaliated against an employee for complaining 

about illegal conduct.     
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This change is necessary to encourage employees and former employees who have been 

terminated for whistleblowing to expose illegal conduct.  Right now, a whistleblower’s attorney 

must exhaust remedies under PAGA in order to claim attorney’s fees.  This creates an 

administrative hurdle that whistleblowers should not have to go though.  Similar to statutes that 

provide for attorney’s fees where employees oppose illegal race, national origin, sex, or sexual 

orientation discrimination (see Government Code section 12965, subd. (b)), there should be 

similar incentives for attorneys to bring whistleblower claims in California.    

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This resolution would impact the rights of all California employees and employers in actions 

bringing claims for whistleblower retaliation under the California Labor Code.  There is no 

known fiscal impact of this proposed statutory clarification. 

 

AUTHOR AND/OR PERMANENT CONTACT: Larry Organ, California Civil Rights Law 

Group, 407 San Anselmo AvenueSuite 201, San Anselmo, CA 94960; (415) 453-4740; 

Lawrence A. Organ.  

 

RESPONSIBLE FLOOR DELEGATE:  Larry Organ 

 

 

COMMENTS TO RESOLUTION 09-02-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO 

 

DISAPPROVE: A plaintiff alleging a violation of Labor Code § 1102.5 may choose to either 

pursue the action in a civil lawsuit, or file a claim with the Labor Commissioner.  There is no 

right to attorneys’ fees for proceedings before the Labor Commissioner.  This resolution would 

therefore allow for a remedy which is not authorized and which would exceed the authority of 

the Labor Commissioner.  Furthermore, if a plaintiff were allowed to seek attorneys’ fees in 

court for a violation of Labor Code § 1102.5 without being allowed to recover attorneys’ fees 

from the Labor Commissioner, the legislature would incentivize the filing of a lawsuit in our 

over-burdened courts over the more efficient administrative proceeding. 
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RESOLUTION 09-03-2014 

 

DIGEST  

Health and Safety: Whistleblower Protections 

Amends Health and Safety Code section 1278.5 to extend whistleblower protection to certain 

licensed facilities and to clarify that recoverable costs include attorney’s and expert witness fees. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 08-09-2012, which was disapproved. 

 

Reasons: 

This resolution amends Health and Safety Code section 1278.5 to extend whistleblower 

protection to certain licensed facilities and to clarify that recoverable costs include attorney’s and 

expert witness fees. This resolution should be disapproved because whistleblower protections for 

healthcare workers at those facilities are already provided in the legislative provisions governing 

those facilities. 

 

This resolution amends Health and Safety Code section 1278.5 to add whistleblower protections 

to health care workers at licensed intermediate facilities, intermediate care facilities for the 

developmentally disabled, congregate living health facilities, and pediatric day health and respite 

care facilities.  It also adds new subsection (g)(1) to clarify that the “legal costs” available to a 

prevailing whistleblower include reasonable attorney’s fees and expert witness fees.   

 

There is a separate legislative scheme governing the facilities added in this resolution, the 

“Long-Term Care, Health, Safety, and Security Act of 1973, Health and Safety Code section 

1417 et seq.  Health and Safety Code section 1418 provides a more complete definition of the 

facilities affected by this resolution.  Workers at these facilities receive anti-retaliation 

protections under Health and Safety Code section 1432, but are not granted rights of 

reinstatement, reimbursement for lost wages and work benefits caused by the acts of the 

employer, or the legal costs associated with pursuing the case, or to other remedies provided 

under Health and Safety Code section 1278.5.  If these protections are to be added, the change 

should be made in section 1432. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Health and Safety Code section 1278.5 to read as follows: 

 

§ 1278.5 

            (a) The Legislature finds and declares that it is the public policy of the State of California 1 

to encourage patients, nurses, members of the medical staff, and other health care workers to 2 

notify government entities of suspected unsafe patient care and conditions. The Legislature 3 

encourages this reporting in order to protect patients and in order to assist those accreditation and 4 

government entities charged with ensuring that health care is safe. 5 

The Legislature finds and declares that whistleblower protections apply primarily to issues 6 

relating to the care, services, and conditions of a facility and are not intended to conflict with 7 

existing provisions in state and federal law relating to employee and employer relations. 8 

        (b) (1) No health facility shall discriminate or retaliate, in any manner, against any 9 
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patient, employee, member of the medical staff, or any other health care worker of the health 10 

facility because that person has done either of the following: 11 

           (A) Presented a grievance, complaint, or report to the facility, to an entity or agency 12 

responsible for accrediting or evaluating the facility, or the medical staff of the facility, or to any 13 

other governmental entity. 14 

           (B) Has initiated, participated, or cooperated in an investigation or administrative 15 

proceeding related to, the quality of care, services, or conditions at the facility that is carried out 16 

by an entity or agency responsible for accrediting or evaluating the facility or its medical staff, or 17 

governmental entity. 18 

           (2) No entity that owns or operates a health facility, or which owns or operates any other 19 

health facility, shall discriminate or retaliate against any person because that person has taken 20 

any actions pursuant to this subdivision. 21 

          (3) A violation of this section shall be subject to a civil penalty of not more than twenty-22 

five thousand dollars ($25,000). The civil penalty shall be assessed and recovered through the 23 

same administrative process set forth in Chapter 2.4 (commencing with Section 1417) for long-24 

term health care facilities. 25 

           (c) Any type of discriminatory treatment of a patient by whom, or upon whose behalf, a 26 

grievance or complaint has been submitted, directly or indirectly, to a governmental entity or 27 

received by a health facility administrator within 180 days of the filing of the grievance or 28 

complaint, shall raise a rebuttable presumption that the action was taken by the health facility in 29 

retaliation for the filing of the grievance or complaint. 30 

          (d) (1) There shall be a rebuttable presumption that discriminatory action was taken by 31 

the health facility, or by the entity that owns or operates that health facility, or that owns or 32 

operates any other health facility, in retaliation against an employee, member of the medical 33 

staff, or any other health care worker of the facility, if responsible staff at the facility or the entity 34 

that owns or operates the facility had knowledge of the actions, participation, or cooperation of 35 

the person responsible for any acts described in paragraph (1) of subdivision (b), and the 36 

discriminatory action occurs within 120 days of the filing of the grievance or complaint by the 37 

employee, member of the medical staff or any other health care worker of the facility. 38 

         (2) For purposes of this section, discriminatory treatment of an employee, member of the 39 

medical staff, or any other health care worker includes, but is not limited to, discharge, 40 

demotion, suspension, or any unfavorable changes in, or breach of, the terms or conditions of a 41 

contract, employment, or privileges of the employee, member of the medical staff, or any other 42 

health care worker of the health care facility, or the threat of any of these actions. 43 

           (e) The presumptions in subdivisions (c) and (d) shall be presumptions affecting the 44 

burden of producing evidence as provided in Section 603 of the Evidence Code. 45 

          (f) Any person who willfully violates this section is guilty of a misdemeanor punishable 46 

by a fine of not more than twenty thousand dollars ($20,000). 47 

          (g) An employee who has been discriminated against in employment pursuant to this 48 

section shall be entitled to reinstatement, reimbursement for lost wages and work benefits caused 49 

by the acts of the employer, and the legal costs associated with pursuing the case, or to any 50 

remedy deemed warranted by the court pursuant to this chapter or any other applicable provision 51 

of statutory or common law. A health care worker who has been discriminated against pursuant 52 

to this section shall be entitled to reimbursement for lost income and the legal costs associated 53 

with pursuing the case, or to any remedy deemed warranted by the court pursuant to this chapter 54 

or other applicable provision of statutory or common law. A member of the medical staff who 55 

has been discriminated against pursuant to this section shall be entitled to reinstatement, 56 

reimbursement for lost income resulting from any change in the terms or conditions of his or her 57 

privileges caused by the acts of the facility or the entity that owns or operates a health facility or 58 

any other health facility that is owned or operated by that entity, and the legal costs associated 59 

with pursuing the case, or to any remedy deemed warranted by the court pursuant to this chapter 60 

or any other applicable provision of statutory or common law. 61 
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         (1) The term “legal costs” as included in section (g) specifically includes reasonable 62 

attorney’s fees and costs associated with the litigation. 63 

         (h) The medical staff of the health facility may petition the court for an injunction to 64 

protect a peer review committee from being required to comply with evidentiary demands on a 65 

pending peer review hearing from the member of the medical staff who has filed an action 66 

pursuant to this section, if the evidentiary demands from the complainant would impede the peer 67 

review process or endanger the health and safety of patients of the health facility during the peer 68 

review process. Prior to granting an injunction, the court shall conduct an in camera review of 69 

the evidence sought to be discovered to determine if a peer review hearing, as authorized in 70 

Section 805 and Sections 809 to 809.5, inclusive, of the Business and Professions Code, would 71 

be impeded. If it is determined that the peer review hearing will be impeded, the injunction shall 72 

be granted until the peer review hearing is completed. Nothing in this section shall preclude the 73 

court, on motion of its own or by a party, from issuing an injunction or other order under this 74 

subdivision in the interest of justice for the duration of the peer review process to protect the 75 

person from irreparable harm. 76 

         (i) For purposes of this section, “health facility” means any facility defined under this 77 

chapter, including, but not limited to, the facility’s administrative personnel, employees, boards, 78 

and committees of the board, and medical staff, and any facility licensed by the State as an 79 

intermediate care facility, intermediate care facility for the developmentally disabled, congregate 80 

living health facility, and/or pediatric day health and respite care facility, including, but not 81 

limited to, the facility’s administrative personnel, employees, boards, and committees of the 82 

board, and medical staff. 83 

          (j) This section shall not apply to an inmate of a correctional facility or juvenile facility of 84 

the Department of Corrections and Rehabilitation, or to an inmate housed in a local detention 85 

facility including a county jail or a juvenile hall, juvenile camp, or other juvenile detention 86 

facility. 87 

         (k) This section shall not apply to a health facility that is a long-term health care facility, 88 

as defined in Section 1418. A health facility that is a long-term health care facility shall remain 89 

subject to Section 1432. 90 

         (l) Nothing in this section shall be construed to limit the ability of the medical staff to 91 

carry out its legitimate peer review activities in accordance with Sections 809 to 809.5, inclusive, 92 

of the Business and Professions Code. 93 

          (m) Nothing in this section abrogates or limits any other theory of liability or remedy 94 

otherwise available at law. 95 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Los Angeles County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law prohibits a “health facility” from discriminating or retaliating against 

patients, employees and other individuals for reporting patient safety violations.  The current 

statute only provides protection to employees at 24 hour acute care facilities, and specifically 

excludes employees at long term care facilities, through the cross-reference definition in 

subdivision (i) (which ultimately leads to a definition under Health & Safety Code § 

1250).  Thus, workers – including nurses, pharmacy technicians, laboratory assistants, physician 

assistants, etc. -- at numerous healthcare facilities which provide treatment of the most serious of 

conditions – including chemotherapy treatment centers, outpatient surgery centers, adult care 

facilities, etc. – are unprotected from retaliation should they report patient safety concerns or 

violations.  Existing law in Health and Safety Code section 1278.5 also permits a prevailing 
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plaintiff to recover “legal costs.”  The term is poorly drafted, though its use in other statutes 

make clear it includes attorney’s fees, in addition to the costs typically recoverably by any 

prevailing party under C.C.P. § 1032.  

 

The Solution:  This resolution would expand anti-retaliation protections to healthcare workers in 

intermediate and congregate living health facilities to ensure that healthcare workers in all 

facilities providing licensed care to patients are protected from retaliation for reporting unsafe 

patient care or conditions.  It is an important public goal to ensure the safe care of patients in any 

healthcare facility.  If healthcare workers in non-acute care facilities do not have the highest 

protections from retaliation for reporting unsafe patient care or conditions, they may be 

extremely reticent to put their own livelihood on the line to ensure patients are not 

endangered.  It is the responsibility of the State to protect healthcare workers who are providing 

the best care possible to their patients.  This resolution would also clarify the meaning of the 

term “legal costs” so healthcare workers who are retaliated against after reporting unsafe patient 

care or conditions are not barred from recovering attorney fees due to a poor choice of words the 

part of the legislature.  Under CCP § 1032, a prevailing party is already entitled to recover the 

“costs” or litigation.  As such, the language contained in the existing version of Health and 

Safety Code § 1278.5 clearly intends the prevailing party to recover attorney’s fees – the “legal 

costs” associated with litigation.  The Legislature has expressly noted that the term “legal costs” 

includes attorney’s fees in at least three other statutes:  Government Code §§ 77204, 85304, and 

85304.5.  Accordingly, this definition should be made equally clear in this important legislation 

protecting healthcare workers as providing for recoverable attorney’s fees is a well-recognized 

enforcement mechanism for statutes that advance important public policies.  (See Dennis v. 

Chang (9th Cir. 1980) 611 F.2d 1302.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Barbara Figari, The Figari Law Firm, 234 

N. El Molino Avenue, Suite 201, Pasadena, CA 91101; (626) 486-2620; barbara@figarilaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Barbara Figari 
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RESOLUTION 09-04-2014 

 

DIGEST  

Workers Compensation: Declarations of Readiness to Proceed 

Amends Title 8 of the California Code of Regulations section 10250 to allow more than one 

declaration of readiness to proceed to be filed in workers’ compensation cases. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Title 8 of the California Code of Regulations section 10250 to allow 

more than one declaration of readiness to proceed to be filed in workers’ compensation cases.  

This resolution should be approved in principle because the current practice unnecessarily delays 

completion of worker’s compensation cases.  

 

On its face, the declaration of readiness states that it can be filed for a variety of purposes, 

including (1) a mandatory settlement conference hearing, (2) a status conference hearing, (3) a 

rating mandatory settlement conference hearing, or (4) a priority conference hearing.  In 

addition, the form asks the party completing the form to identify the principal issues “at the 

present time” indicating that other issues may have previously been presented or may be 

presented at a later time.  

 

Some Workers’ Compensation Appeals Board divisions have declined to accept more than one 

declaration of readiness.  In doing so, these divisions prevent the parties from requesting a 

mandatory settlement conference, or a decision on preliminary issues that could shape the claim 

or assist the parties to resolve the matter.  This resolution would solve the problem and preserve 

the administrative law judge’s discretion to control the matter by either combining issues to be 

heard or setting the order in which the issues are determined. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Title 8 of the California Code of Regulations section 10250 to read as 

follows: 

 

§ 10250 

         (a) Except when a hearing is set on the Workers' Compensation Appeals Board's own 1 

motion, no matter shall be placed on calendar unless one of the parties has filed and served a 2 

declaration of readiness to proceed in the form prescribed by the Appeals Board. The declaration 3 

of readiness shall be served on all parties and lien claimants. A party may file more than one 4 

declaration of readiness to proceed, in which case, the Worker’s Compensation Appeals Board or 5 

the Administrative Law Judge assigned to hear the matter may combine the hearing of issues 6 

presented in declarations of readiness to proceed or otherwise set the order in which the issues 7 

are to be determined.   8 

          (b) Where the declaration of readiness is for a lien conference or lien trial, it shall be 9 

served on all parties and lien claimants listed on the official participant record in EAMS at the 10 

time of service and, if represented, on their attorney or nonattorney representative(s) of record. 11 
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         (c)(1) Except for a lien claimant listed in section 10205.10(c)(5), a declaration of 12 

readiness shall not be filed by any person or entity unless it is a “party” as defined by section 13 

10301(dd). 14 

         (2) Where a lien claimant is required to pay a filing or activation fee, it shall not file a 15 

declaration of readiness unless it has: (A) paid the requisite fee; and (B) entered a valid 16 

confirmation number for that fee in the confirmation number field of the declaration of readiness 17 

form. If the lien claimant asserts it is exempted from payment of a fee, it shall indicate the basis 18 

for the claimed exemption in the designated field of the lien form. 19 

         (d) All declarations of readiness to proceed shall state under penalty of perjury that the 20 

moving party has made a genuine, good faith effort to resolve the dispute before filing the 21 

declarations of readiness to proceed, and shall state with specificity the same on the declarations 22 

of readiness to proceed. Unless a status or priority conference is requested, the declarant shall 23 

also state under penalty of perjury that the moving party has completed discovery and is ready to 24 

proceed on the issues specified in the declaration of readiness. 25 

         (e)(1) A false declaration or certification by any party, lien claimant, attorney or 26 

representative, including a false declaration or certification pertaining to payment of a lien filing 27 

or activation fee, may give rise to proceedings under Labor Code section 134 for contempt or 28 

Labor Code section 5813 for sanctions. 29 

         (2) Except for lien claimants listed in section 10205.10(c)(5), if a declaration of readiness 30 

is filed without complying with the provisions of this section, the Workers' Compensation 31 

Appeals Board may order the hearing off calendar and may impose sanctions and award 32 

attorney's fees and costs in accordance with Labor Code section 5813 and Rule 10561. 33 

         (f) If a party or lien claimant is represented by an attorney or representative any 34 

declaration of readiness filed on behalf of the party shall be executed by the attorney or 35 

representative. 36 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   The current California Code of Regulations governing worker’s compensation 

proceedings requires parties to file a declaration of readiness to proceed as a prerequisite to 

having disputes arising in a worker’s compensation case decided by the assigned Administrative 

Law Judge or the Worker’s Compensation Appeals Board.  The problem is that current practice 

only allows the filing of one declaration of readiness to proceed  on an issue requiring a decision, 

even though there may be additional issues that are ready to be resolved in the case.  This 

unnecessarily delays completion of worker’s compensation cases. 

 

The Solution:   This resolution would amend 8 California Code of Regulations section 10250 to 

allow the filing of more than one declaration of readiness to proceed.  It also gives the WCAB or 

assigned Administrative Law Judge discretion to hear the issues together or determine the order 

in which the issues will be heard and determined.    

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: James Talley, Galyean, Talley & Wood, 739 

E. Pennsylvania Ave., Ste. A, Escondido, CA 92025; (760) 747-7500; jwtalley@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  James Talley 
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RESOLUTION 09-05-2014 

 

DIGEST   

Wage Orders: Meals and Lodging Benefits for In-House Employees 

Amends Industrial Wage order number 5 to provide additional credits when the local minimum 

wage exceeds the state level.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:  

No similar resolutions found. 

 

Reasons:  

This resolution amends Industrial Wage Commission order number 5 to provide additional 

credits when the local minimum wage exceeds the state level.  This resolution should be 

approved in principle because it would allow employers to take advantage of the increased 

earnings of its employees for tax savings purposes.  

 

Until recently, the statutory state minimum wage was universally used in California.  Increasing 

numbers of cities are setting a municipal minimum wage.  Counties will not be far behind in this 

trend.  Where there is a two-tier minimum wage scheme in existence, there is no reason why 

employers who provide employee housing should be deprived of credits based in the additional 

employee income.  This resolution would provide that, where local minimum wage rates exceed 

the state minimum wage, the employer may apply up to two-thirds of the ordinary rental value 

against the additional local minimum wage obligation.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Industrial Welfare Commission Wage Orders,  Order  5 to read as follows: 

 

Order  5 

[Sections 1 through 9 remain unchanged.] 1 

10. MEALS AND LODGING 2 

  (A) “Meal” means an adequate, well-balanced serving of a variety of wholesome, 3 

nutritious foods. 4 

  (B) “Lodging” means living accommodations available to the employee for full-time 5 

occupancy which are adequate, decent, and sanitary according to usual and customary standards. 6 

Employees shall not be required to share a bed. 7 

  (C) Meals or lodging may not be credited against the State minimum wage without a 8 

voluntary written agreement between the employer and the employee. When credit for meals or 9 

lodging is used to meet part of the employer’s State minimum wage obligation, the amounts so 10 

credited may not be more than the following: 11 

                                                        Effective                   Effective                Effective  12 

                                                        January 1, 2007        January 1, 2008      July 1, 2014  13 

Lodging:  14 
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Room occupied alone                     $35.27 per week       $37.63  per week    $42.33 per week  15 

Room shared                                   $29.11 per week       $ 31.06  per week   $34.94 per week  16 

Apartment - two-thirds (2/3) of  17 

the ordinary rental value, and  18 

in no event more than                     $423.51 per month   $451.89 per month  $508.38 per month  19 

Where a couple are both 20 

employed by the employer, 21 

two-thirds (2/3) of the ordinary 22 

rental value, and in no event 23 

more than                                       $626.49 per month    $668.46 per month  $752.18 per month  24 

Meals:  25 

Breakfast                                        $2.72                         $2.90                       $3.26  26 

Lunch                                             $3.72                         $3.97                       $4.47  27 

Dinner                                            $5.00                         $5.34                       $6.01 28 

  Where local regulation or ordinance provides a minimum wage or living wage that is 29 

higher than State minimum wage, the employer may apply up to two-thirds (2/3) of the ordinary 30 

rental value of the lodging against the additional local minimum wage obligation.  31 

  (D) Meals evaluated, as part of the minimum wage, must be bona fide meals consistent 32 

with the employee’s work shift. Deductions shall not be made for meals not received nor lodging 33 

not used. 34 

  (E) If, as a condition of employment, the employee must live at the place of employment 35 

or occupy quarters owned or under the control of the employer, then the employer may not 36 

charge rent in excess of the values listed herein. 37 

[Sections 11 through 22 remain unchanged.] 38 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law limits the credit toward minimum wage obligations that an employer 

may receive for providing a resident apartment manager with a free apartment to the higher of 

2/3 of the ordinary rental value or a fixed amount, even for expensive apartments and without 

regard to the possibility of local minimum wage laws. 

 

Historically, the Industrial Welfare Commissions Wage Orders have permitted an employer to 

use lodging credit to a single employee sufficient to cover minimum wage for 56.48 hours of 

work each month. Each increase in State minimum wage has been matched with a proportionate 

increase in the amount of credit that may be taken for food and lodging. However, the Industrial 

Welfare Commission, which promulgated the Order, was disbanded as the result of State budget 

cuts. 

 

In addition, in locations where there is a higher minimum wage, such as Los Angeles, San 

Francisco, San Jose, and portions of Santa Monica, lodging typically has a higher value. As a 

result, apartment owners are providing more expensive apartments, but getting fewer hours of 

work in exchanges. 

 

Some trial courts in the jurisdictions with higher minimum wages have allowed an employer to 

use the value of an apartment that exceeds the statutory cap to satisfy the difference between 

state minimum wage and higher local wages. The Deputy Labor Commissioners, however, take 
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the position that an apartment owner who has applied anything in excess of the regulatory cap to 

satisfy local minimum wages has not paid minimum wage.    

 

The Solution:  This Resolution provides that the fixed caps apply only to State minimum wage 

obligations and permit an employer to take additional credit for lodging, up to 2/3 of the fair 

rental value of the lodging, to satisfy higher local minimum wage obligations. It also increases 

the caps consistently with the upcoming minimum wage increase. 

 

This resolution would allow employers to use high value apartments to satisfy the additional 

wage obligations imposed under local ordinances. The cap is limited, in that the State wage 

obligation would still dictate the maximum that could be applied as against State minimum 

wages and the employer could never use more than 2/3 of the fair rental value as minimum wage 

credit.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This resolution would impact Wage Orders No. 1 through 8 and 10 through 17, which should be 

amended to conform to this change.  

 

AUTHOR AND/OR PERMANENT CONTACT: Margaret Grover, Kronick, Moskovitz, 

Tiedemann & Girard, 1350 Treat Boulevard, Suite 105, Walnut Creek, California 94597; (925) 

395-2380; mgrover@kmtg.com 

 

RESPONSIBLE FLOOR DELEGATE:  Margaret Grover 
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RESOLUTION 09-06-2014  

 

DIGEST 

Labor Code: Restrictions on Lodging Credits 

Amends Labor Code section 1182.8 to allow an employer to take credit toward a 

minimum wage obligation or charge rent, using the same capped value for either.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:  

Similar to Resolution 02-04-2005, which was withdrawn, and similar to Resolution 11-06-2008, 

which was approved in principle. 

 

Reasons: 

This resolution amends Labor Code section 1182.8 to allow an employer to take credit toward a 

minimum wage obligation or charge rent using the same capped value for either.  This resolution 

should be approved in principle because it provides alternative ways to reach an agreement 

between a landlord and a prospective employee that will benefit both parties. 

 

This resolution provides a limited exception to California wage order restrictions by allowing an 

employer to either (a) offer managers an apartment rent free or (b) taking a credit toward the 

minimum wage by capping the amount taken at two-thirds of the fair rental value of the 

apartment.  

 

If the apartment is rent free, the owner can take a credit against the minimum wage for up to 

two-thirds of the fair rental value of the apartment. For instance, if the fair rental value is 

$600/month, the owner can take a credit of $400 toward any minimum wage obligation to the 

manager.  If the apartment is provided rent free for a resident manager, the manager receives any 

other compensation as negotiated by the parties in a written agreement.  

 

Alternatively, the employer can obtain greater value by charging two-thirds of the rent and 

paying the resident manager minimum wage for a set number of hours per month.  The number 

of hours allowed will vary with the credited minimum wage amounts specified by the Industrial 

Welfare Commission Wage Orders.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 1182.8 to read as follows: 

 

§ 1182.8 

           (a) No employer shall be in violation of any provision of any applicable order of the 1 

Industrial Welfare Commission relating to credit or charges for lodging for charging, pursuant to 2 

a voluntary written agreement, a resident apartment manager up to two-thirds of the fair market  3 
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rental value of the apartment supplied to the manager, if no credit for the apartment is used to 4 

meet the employer's minimum wage obligation to the manager. 5 

          (b) No employer shall be in violation of any provision of any applicable order of the 6 

Industrial Welfare Commission relating to credit or charges for lodging for applying, pursuant to 7 

a voluntary written agreement, up to two-thirds of the fair market rental value of the apartment 8 

supplied to satisfy the manager to the employer’s State minimum wage obligations to the 9 

manager, if the manager is not charged to occupy the apartment.  10 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law limits the credit toward minimum wage obligations that an employer 

may receive for providing a resident apartment manager with a free apartment, even for 

expensive apartments. On the other hand, existing law permits the employer to pay minimum 

wage and charge the apartment manager up to 2/3 of the fair rental value of the apartment. 

 

Under the Industrial Welfare Commissions Wage Orders, an employer has two options for 

compensating a resident manager. The employer may charge rent of up to $451.89 for the 

apartment and pay the resident manager the minimum hourly wage, or charge no rent and use up 

to $451.89 as credit regardless of the fair market rental value of the apartment. Labor Code 

Section 1182.2 provides a limited exception, but only as to the rent that may be charged, not the 

minimum wage credit that may be used. 

 

Under the current law, the employer can obtain a greater value for the apartment by charging 2/3 

of the rent and paying the resident manager minimum wage. This creates a discrepancy between 

what is collectable as rent and what may be used to satisfy minimum wage obligations. The 

discrepancy is particularly acute in urban counties with typically higher rental values. Local 

minimum wage obligations will further reduce the number of hours that an employee may work 

for free rent without receiving additional compensation. For example, in Oakland, the employer 

may use an apartment as compensation for 56.48 hours of work each month. If the San Francisco 

minimum wage is applied, the maximum number of hours is 42.83. 

 

As a result, many landlord employers are not offering resident managers the free rent option. An 

employer may lawfully pay a resident manager minimum wage, then charge her 2/3 of the fair 

rental value. If the resident manager is living in a $1,200 apartment, working 80 hours each 

month, the employer can collect $900.00 in rent and pay only $640 in minimum wage. If the 

same apartment could be used as compensation for all of the 80 hours of work, the landlord 

could provide the apartment without charge and avoid the need to set up payroll. 

 

The practice of paying minimum wage and collecting rent has a dramatic impact on many 

resident manager candidates. Many individuals who are receiving certain government-provided 

benefits cannot take a paid job without impairing those benefits. Students may reduce their 

ability to obtain student loans. For other individuals, the tax burden associated with the 

additional income eliminates the benefits of having a reduced rent apartment. In addition, there is 

no federal income tax charged on the value of the apartment, when the employee is required to 

live in it.  
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The Solution:   This Resolution provides a limited exception to the Wage Order restrictions, 

permitting the employer to applying up to 2/3 of the fair market rental value of an apartment 

toward the employer’s minimum wage obligations.  

 

This resolution would provide landlord employers with the flexibility of offering high-value 

apartments rent free, as compensation for resident manager services, rather than charging for the 

apartment, as permitted under the Code, and paying minimum wage for all hours worked. The 

Resolution maintains safeguards to assure that the resident manager is fairly compensated by 

capping the amount used as credit toward minimum wages at 2/3 of the fair rental value, the 

amount that can currently be charged if no credit for the apartment is taken toward minimum 

wage.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This resolution would impact all Industrial Welfare Wage Orders, as each one provides a cap on 

the value of rent credit that may be used to satisfy minimum wage obligations. 

 

AUTHOR AND/OR PERMANENT CONTACT: Margaret Grover, Kronick, Moskovitz, 

Tiedemann & Girard, 1350 Treat Boulevard, Suite 105, Walnut Creek, California 94597; (925) 

395-2380; mgrover@kmtg.com 

 

RESPONSIBLE FLOOR DELEGATE:  Margaret Grover 
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RESOLUTION 09-07-2014 
 

DIGEST 
Employment Law: Allow Employers Access to Consumer Credit Reports of Employees 

Amends Labor Code Section 1024.5 to permit use of consumer credit reports by employers 

whose employees regularly enter homes in the course of their employment or who must be 

bonded. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Labor Code section 1024.5 to permit use of consumer credit reports by 

employers whose employees regularly enter homes in the course of their employment or who 

must be bonded.  This resolution should be approved in principle because it serves an important 

public interest which should be balanced against an individual’s right to privacy.   

 

Employers should be permitted to screen employees and applicants who are expected to engage 

in these sensitive job duties so as to reduce the risk of malfeasance on the part of the employee.  

A consumer credit report under Labor Code section 1024.5 does not include employment 

verification or an individual’s credit history, credit score or credit record.  It would include 

information pertaining to an individual’s credit capacity.  As such, it would identify the amount 

of debt outstanding but not how the individual got there.  If an individual is to have unfettered or 

unsupervised access to another individual’s residence, it is prudent for an employer to ascertain 

whether their prospective employee is exceptionally indebted. Likewise, if a bond is required, it 

would be prudent for a prospective employer to know this information.  Since the employer may 

ultimately be liable for any thefts or other losses which occur at the hands of the employee, it is 

appropriate to permit the employer limited knowledge regarding an employee and/or applicant’s 

credit capacity so that the employer can properly screen those who will have access to a 

customer’s residence and/or who is bonded.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Labor Code section 1024.5 to read as follows: 

 

§ 1024.5 

(a) An employer or prospective employer shall not use a consumer credit report for 1 

employment purposes unless the position of the person for whom the report is sought is any of 2 

the following: 3 

           (1)  A managerial position. 4 

          (2)  A position in the state Department of Justice. 5 

         (3)  That of a sworn peace officer or other law enforcement position. 6 

        (4)  A position for which the information contained in the report is required by law to be 7 

disclosed or obtained. 8 

         (5) A position that involves regular access, for any purpose other than the routine 9 

solicitation and processing of credit card applications in a retail establishment, to all of the 10 

following types of information of any one person: 11 
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(A) Bank or credit card account information. 12 

(B) Social security number. 13 

           (C) Date of birth. 14 

       (6)  A position in which the person is, or would be, any of the following: 15 

       (A) A named signatory on the bank or credit card account of the employer. 16 

      (B) Authorized to transfer money on behalf of the employer. 17 

         (C) Authorized to enter into financial contracts on behalf of the employer. 18 

         (7)  A position that involves access to confidential or proprietary information, including a 19 

formula, pattern, compilation, program, device, method, technique, process or trade secret that (i) 20 

derives independent economic value, actual or potential, from not being generally known to, and 21 

not being readily ascertainable by proper means by, other persons who may obtain economic 22 

value from the disclosure or use of the information, and (ii) is the subject of an effort that is 23 

reasonable under the circumstances to maintain secrecy of the information. 24 

       (8) A position that involves regular access to cash totaling ten thousand dollars ($10,000) 25 

or more of the employer, a customer, or client, during the workday. 26 

         (9) A position that involves regular access to a residence of the employer, a customer, or 27 

client, during the workday. 28 

         (10) A position for which a bond is required under applicable law. 29 

  (b) This section does not apply to a person or business subject to Sections 6801 to 6809, 30 

inclusive, of Title 15 of the United States Code and state and federal statutes or regulations 31 

implementing those sections if the person or business is subject to compliance oversight by a 32 

state or federal regulatory agency with respect to those laws. 33 

  (c) The following definitions apply to this section: 34 

        (1) "Consumer credit report" has the same meaning as defined in subdivision (c) of 35 

Section 1785.3 of the Civil Code, but does not include a report that (A) verifies income or 36 

employment, and (B) does not include credit-related information, such as credit history, credit 37 

score, or credit record. 38 

         (2) "Managerial position" means an employee covered by the executive exemption set 39 

forth in subparagraph (1) of paragraph (A) of Section 1 of Wage Order 4 of the Industrial 40 

Welfare Commission (8 Cal. Code Regs. 11040). 41 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law prohibits employers from using a consumer credit report for 

employment purposes unless the position of the person for whom the report is sought fits within 

one of several narrowly defined exemptions. 

 

The law prohibiting use of consumer credit reports includes almost any background check When 

the law was adopted in 2012, the list of exclusions for which an employer could conduct a 

background check did not include employees who have unsupervised access to people’s homes 

in the course of their daily work, such as service technicians, delivery drivers, and apartment 

managers. It also failed to permit an employer or bond issuer to conduct a background check, 

even when state or federal law requires that the employee be bonded to hold the position.  

 

The Solution:  This resolution adds two types of positions to the list of exemptions: (a) those 

involving regular access to a residence of the employer, a customer, or client, during the 

workday; and those for which a bond is required under applicable law. 
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Workers who enter homes as part of their regular workday have unique opportunities to harm 

their customers and clients, who may be seniors, children, or others who cannot protect 

themselves. Californians should have the ability to conduct a thorough background check of 

workers who will be entering people's homes.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Margaret Grover, Kronick, Moskovitz, 

Tiedemann & Girard, 1350 Treat Boulevard, Suite 105, Walnut Creek, California 94597; (925) 

395-2380; mgrover@kmtg.com 

 

RESPONSIBLE FLOOR DELEGATE:  Margaret Grover 
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RESOLUTION 10-01-2014 

  

DIGEST 

Medical Marijuana:  State Regulation and Enforcement 

Amends Business and Professions Code sections 2220.05, 2242 and 2264, and adds Chapter 18 

to Division 9 to regulate the commercial cultivation, transport and sale of marijuana.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Business and Professions Code sections 2220.05, 2242 and 2264, and 

adds Chapter 18 to Division 9 to regulate the commercial cultivation, transport and sale of 

marijuana.  This resolution should be disapproved because it gives too much authority to a newly 

created state division, and requires registration for activities that are illegal under federal law.   

 

This resolution would create the Division of Medical Cannabis Regulation and Enforcement 

[“DMCRE”] within the Alcoholic Beverage Control Department to develop, implement, and 

enforce regulations for commercial medical marijuana activity in the state.  The DMCRE would 

be given exclusive authority to register persons for the cultivation, manufacture, transportation, 

storage, distribution and sale of medical marijuana, and to limit the number of registrations 

statewide to “a number no greater than what is necessary to meet statewide need.”  It would be 

empowered to establish statewide standards, including labeling, inventory control and the 

maximum hours dispensaries may operate.  It would have authority to tell cities and counties the 

number of dispensaries that may operate in their jurisdictions.  It would be responsible for the 

issuance, renewal, suspension and revocation of the required commercial registration, and to 

establish and collect registration fees.  DMCRE employees and peace officers would have the 

right to inspect the premises of commercial registrants at any time the business is open. 

 

Perhaps most troubling, the resolution would put the DMCRE in charge of maintaining records 

including the names and medical conditions of patients, or the names of their primary caregivers.  

This information would be considered confidential except as necessary for authorized state 

employees performing official duties under the new law.  A registered business would be 

required to maintain records of the name, date of birth and “relevant personally identifying 

information” of its employees, and make those records available for inspection by the DMCRE 

or state or local law enforcement on demand.  Given that federal law still prohibits these 

activities, there are serious Fifth Amendment concerns with these provisions. 

 

This resolution takes its language from AB 604 (Ammiano), which is currently stalled in the 

Assembly Committee on Public Safety. 

 

Related to Resolution 10-02-2014. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Sections 2220.05, 2242, and 2264 of, and to add Chapter 18 (commencing 

with Section 26000) to Division 9 of, the Business and Professions Code, and to amend Section 

11362.7 of, and to amend Section 11362.775 of, the Health and Safety Code, to read as follows: 

 

Business and Professions Code

§ 2220.05.  1 

  (a) In order to ensure that its resources are maximized for the protection of the public, the 2 

Medical Board of California shall prioritize its investigative and prosecutorial resources to 3 

ensure that physicians and surgeons representing the greatest threat of harm are identified and 4 

disciplined expeditiously. Cases involving any of the following allegations shall be handled on a 5 

priority basis, as follows, with the highest priority being given to cases in the first paragraph: 6 

            (1) Gross negligence, incompetence, or repeated negligent acts that involve death or 7 

serious bodily injury to one or more patients, such that the physician and surgeon represents a 8 

danger to the public. 9 

            (2) Drug or alcohol abuse by a physician and surgeon involving death or serious bodily 10 

injury to a patient. 11 

            (3) Repeated acts of clearly excessive prescribing, furnishing, or administering of 12 

controlled substances, or repeated acts of prescribing, dispensing, or furnishing of controlled 13 

substances, or recommending marijuana to patients for medical purposes, without a good faith 14 

prior examination of the patient and medical reason therefor. However, in no event shall a 15 

physician and surgeon prescribing, furnishing, or administering controlled substances for 16 

intractable pain consistent with lawful prescribing, including, but not limited to, Sections 725, 17 

2241.5, and 2241.6 of this code and Sections 11159.2 and 124961 of the Health and Safety Code, 18 

be prosecuted for excessive prescribing and prompt review of the applicability of these 19 

provisions shall be made in any complaint that may implicate these provisions. 20 

           (4) Sexual misconduct with one or more patients during a course of treatment or an 21 

examination. 22 

           (5) Practicing medicine while under the influence of drugs or alcohol. 23 

           (b) The board may by regulation prioritize cases involving an allegation of conduct that is 24 

not described in subdivision (a). Those cases prioritized by regulation shall not be assigned a 25 

priority equal to or higher than the priorities established in subdivision (a). 26 

           (c) The Medical Board of California shall indicate in its annual report mandated by 27 

Section 2312 the number of temporary restraining orders, interim suspension orders, and 28 

disciplinary actions that are taken in each priority category specified in subdivisions (a) and (b). 29 

 30 

§ 2242.  31 

   (a) Prescribing, dispensing, or furnishing dangerous drugs as defined in Section 4022, or 32 

recommending marijuana to a patient for medical purposes, without an appropriate prior 33 

examination and a medical indication, including an in-person examination when recommending 34 

marijuana, constitutes unprofessional conduct. 35 

           (b) No licensee shall be found to have committed unprofessional conduct within the 36 

meaning of this section if, at the time the drugs were prescribed, dispensed, or furnished, any of 37 

the following applies: 38 

          (1) The licensee was a designated physician and surgeon or podiatrist serving in the 39 

absence of the patient’s physician and surgeon or podiatrist, as the case may be, and if the drugs 40 

were prescribed, dispensed, or furnished only as necessary to maintain the patient until the return 41 

of his or her practitioner, but in any case no longer than 72 hours. 42 

          (2) The licensee transmitted the order for the drugs to a registered nurse or to a licensed 43 
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vocational nurse in an inpatient facility, and if both of the following conditions exist: 44 

  (A) The practitioner had consulted with the registered nurse or licensed vocational nurse 45 

who had reviewed the patient’s records. 46 

          (B) The practitioner was designated as the practitioner to serve in the absence of the 47 

patient’s physician and surgeon or podiatrist, as the case may be. 48 

           (3) The licensee was a designated practitioner serving in the absence of the patient’s 49 

physician and surgeon or podiatrist, as the case may be, and was in possession of or had utilized 50 

the patient’s records and ordered the renewal of a medically indicated prescription for an amount 51 

not exceeding the original prescription in strength or amount or for more than one refill. 52 

           (4) The licensee was acting in accordance with Section 120582 of the Health and Safety 53 

Code. 54 

 55 

§ 2264.   56 

  The employing, directly or indirectly, the aiding, or the abetting of any unlicensed person 57 

or any suspended, revoked, or unlicensed practitioner to engage in the practice of medicine, 58 

including employment by, or other agreement with, a mandatory commercial registrant acting 59 

pursuant to the Medical Cannabis Regulation and Control Act or a dispensary to provide 60 

recommendations for medical marijuana, or any other mode of treating the sick or afflicted 61 

which requires a license to practice constitutes unprofessional conduct. 62 

 63 

CHAPTER  18. Medical Cannabis Regulation 64 

 65 

Article  1. General Provisions 66 

 67 

§ 26000.  68 

(a) It is the intent of the Legislature in enacting this chapter to provide for the 69 

comprehensive regulation of the commercial cultivation, manufacturing, testing, transportation, 70 

distribution, and sale of medical cannabis and the enforcement of laws relating to commercial 71 

medical cannabis activities. 72 

          (b) This chapter is an exercise of the police powers of the state for the protection of the 73 

safety, welfare, health, peace, and morals of the people of the state. 74 

 75 

§ 26001.  76 

Subject to the authority of a city or county pursuant to Section 26010, the state shall have 77 

the exclusive right and power to regulate and register persons for the cultivation, manufacture, 78 

testing, transportation, storage, distribution, sale, purchase, and possession of medical cannabis 79 

within the state. In the exercise of these rights and powers, the Legislature shall not constitute the 80 

state or any of its agencies as a cultivator, manufacturer, transporter, tester, or seller of medical 81 

cannabis. 82 

 83 

§ 26002. For the purpose of this chapter: 84 

           (a) “Cannabis” means all parts of the plant Cannabis sativa L., whether growing or not; 85 

the seeds thereof; the resin extracted from any part of the plant; and every compound, 86 

manufacture, salt, derivative, mixture, or preparation of the plant, its seeds or resin. It does not 87 

include the mature stalks of the plant, fiber produced from the stalks, oil or cake made from the 88 

seeds of the plant, any other compound, manufacture, salt, derivative, mixture, or preparation of 89 

the mature stalks (except the resin extracted therefrom), fiber, oil, or cake, or the sterilized seed 90 

of the plant which is incapable of germination. “Cannabis” also means the separated resin, 91 

whether crude or purified, obtained from marijuana. 92 

           (b) “Department” means the Department of Alcoholic Beverage Control. 93 

           (c) “Dispensary” means a mandatory commercial registrant that dispenses cannabis or 94 

medical cannabis products through a retail storefront. 95 



10-4 

 

           (d) “Division” means the Division of Medical Cannabis Regulation and Enforcement. 96 

           (e) “Fund” means the Medical Cannabis Regulation Fund established pursuant to Section 97 

26028. 98 

          (f) “Identification program” means the universal identification certificate program for 99 

mandatory commercial registrants. 100 

          (g) “Mandatory commercial registrant” or “registrant” means any individual, partnership, 101 

joint venture, association, limited liability company, corporation, estate, trust, receiver, 102 

syndicate, or any other group or combination thereof acting as a unit to commercially cultivate, 103 

process, possess, store, manufacture, test, transport, distribute, or sell medical cannabis in 104 

compliance with this chapter, other than a patient or a patient’s primary caregiver, as defined by 105 

the Compassionate Use Act of 1996, growing, possessing, storing, manufacturing, transporting, 106 

or providing medical cannabis exclusively for the personal medical purposes of individual 107 

patients as defined in subdivision (b) of Section 26050. 108 

           (h) “Medical cannabis product” means any cannabis product, including concentrates and 109 

extractions, that is cultivated, processed, packaged, and distributed in full compliance with the 110 

requirements of this chapter and with any regulations adopted by the department pursuant to its 111 

rulemaking authority. “Medical cannabis product” includes medically infused products that 112 

contain medical cannabis and are intended for oral or topical consumption by a qualified patient. 113 

           (i) “Person” includes any individual, firm, copartnership, joint adventure venture, 114 

association, corporation, estate, trust, business trust, receiver, syndicate, or any other group or 115 

combination acting as a unit and includes the plural as well as the singular number. 116 

           (j) “Testing and labeling” means mandatory labeling and a quality assurance plan in place 117 

that addresses all of the following: 118 

          (1) Potency. 119 

           (2) Chemical residue. 120 

           (3) Microbiological contaminants. 121 

          (4) Random sample testing of medical cannabis and medical cannabis products. 122 

          (5) Handling, care, and storage. 123 

          (6) Date and location of production and manufacturing. 124 

 125 

§ 26010.  126 

This chapter does not prevent a city or county from doing any of the following: 127 

           (a) Adopting local ordinances that ban or regulate the location, operation, or 128 

establishment of a cannabis dispensary mandatory commercial registrant. 129 

           (b) The civil or criminal enforcement of the ordinances described in subdivision (a). 130 

           (c) Establishing a reasonable fee for the operation of a mandatory commercial registrant 131 

within its jurisdiction. 132 

           (d) Enacting other laws consistent with this chapter. 133 

 134 

Article  2. Administration 135 

 136 

§ 26020.  137 

(a) There is hereby created in the Department of Alcoholic Beverage Control the Division 138 

of Medical Cannabis Regulation and Enforcement. The division shall be administered by a 139 

person exempt from the civil service who is appointed by the director. 140 

           (b) The department shall have the exclusive power, consistent with the provisions of this 141 

chapter, to register persons for the cultivation, manufacture, testing, transportation, storage, 142 

distribution, and sale of medical cannabis within the state and to collect registration fees in 143 

connection with these actions. 144 

 145 

§ 26022.  146 
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The department shall have all power necessary for administration of this chapter, 147 

including, but not limited to, the following: 148 

           (a) Establishing statewide standards for the commercial cultivation, manufacturing, 149 

testing, transportation, storage, distribution, and sale of medical cannabis and medical cannabis 150 

products and procedures for the issuance, renewal, suspension, and revocation of registrations of 151 

mandatory commercial registrants. 152 

           (b) Establishing a scale of application, registration, and renewal fees, to be imposed by 153 

the state, for mandatory commercial registrants for the cultivation, manufacturing, testing, 154 

transportation, distribution, and sale of medical cannabis and medical cannabis products. The 155 

department may charge separate fees for each mandatory commercial registration application for 156 

cultivation, manufacturing, transportation, distribution, and sale. The total fees imposed pursuant 157 

to this chapter shall be reasonable and based on the actual costs of administering and enforcing 158 

this chapter. 159 

           (c) The department shall make and prescribe those reasonable rules as may be necessary 160 

or proper to carry out the purposes and intent of this chapter and to enable it to exercise the 161 

powers and perform the duties conferred upon it by this chapter and in accordance with Chapter 162 

3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code. 163 

For the performance of its duties, the department has the powers as set forth in Article 2 164 

(commencing with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the 165 

Government Code. 166 

           (d) Approving or denying mandatory commercial registration applications for cultivation, 167 

manufacturing, testing and labeling, transportation, distribution, and sale of medical cannabis 168 

pursuant to this chapter. 169 

          (e) The department shall have the power, in its discretion, to deny, suspend, revoke, or 170 

fine any registration issued pursuant to this chapter if the department determines, for good cause, 171 

that the granting or continuance of the registration would be contrary to public welfare or morals 172 

or that a person holding or seeking a registration has violated any law prohibiting conduct 173 

involving moral turpitude. 174 

         (f) Imposing any penalty authorized by this chapter or any rule or regulation adopted 175 

pursuant to this chapter. 176 

         (g) Taking any reasonable action with respect to a mandatory commercial registration 177 

application in accordance with procedures established pursuant to this chapter. 178 

         (h) Upon the denial of any application for a registration, the department shall notify the 179 

applicant in writing. After service of the notice and within the time prescribed by the department, 180 

the applicant may present his or her written petition for a registration to the department. Upon 181 

receipt by the department of a petition for a registration in proper form, the petition shall be set 182 

for hearing. 183 

          (i) (1) For any hearing held pursuant to this chapter, the department may delegate the 184 

power to hear and decide to an administrative law judge appointed by the director. Any hearing 185 

before an administrative law judge shall be pursuant to the procedures, rules, and limitations 186 

prescribed in Chapter 5 (commencing with Section 11500) of Part 1 of Division 3 of Title 2 of 187 

the Government Code. 188 

         (2) Prior to suspending, revoking, or fining any registration, the department shall file an 189 

accusation as provided for in Section 11503 of the Government Code, and the registrant may 190 

request a hearing. 191 

        (j) Developing any forms, identification certificates, and applications that are necessary 192 

or convenient in the reasonable discretion of the department for the administration of this chapter 193 

or any of the rules or regulations adopted pursuant to this chapter. 194 

         (k) Overseeing the operation of the Medical Cannabis Regulation Fund established 195 

pursuant to Section 26028. 196 

         (l) Establishing reasonable fees for processing all applications, registrations, notices, or 197 

reports required to be submitted to the department. The amount of the fees shall reflect, but shall 198 
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not exceed, the direct and indirect costs of the department for the administration of this chapter 199 

and the rules or regulations adopted pursuant to this chapter. 200 

          (m) The department may consult with other state agencies, departments, or public or 201 

private entities for the purposes of establishing statewide standards and regulations. 202 

 203 

§ 26024.  204 

(a) The department may assist state taxation authorities in the development of uniform 205 

policies for the taxation of mandatory commercial registrants. 206 

           (b) The department shall assist the Division of Occupational Safety and Health in the 207 

Department of Industrial Relations in the development of industry-specific regulations related to 208 

commercial medical cannabis activities. 209 

 210 

§ 26028.  211 

(a) The Medical Cannabis Regulation Fund is hereby established within the State 212 

Treasury. Notwithstanding Section 16305.7 of the Government Code, the fund shall include any 213 

interest and dividends earned on the money in the fund. 214 

           (b) All fees collected pursuant to this chapter shall be deposited into the Medical 215 

Cannabis Regulation Fund. Notwithstanding Section 13340 of the Government Code, all moneys 216 

within the fund are hereby continuously appropriated, without regard to fiscal year, to the 217 

department solely for the purposes of fully funding and administering this chapter, including, but 218 

not limited to, the costs incurred by the department for its administrative expenses. 219 

           (c) All moneys collected pursuant to this chapter as a result of penalties imposed under 220 

this division shall be deposited directly into the General Fund, to be available upon 221 

appropriation. 222 

           (d) The department may establish and administer a grant program to allocate moneys 223 

from the Medical Cannabis Regulation Fund to state and local entities for the purpose of 224 

assisting with commercial medical cannabis regulation and the enforcement of this chapter. 225 

 226 

§ 26030. 227 

(a) The director and the persons employed by the department for the administration and 228 

enforcement of this chapter are peace officers in the enforcement of the penal provisions of this 229 

chapter, the rules of the department adopted under the provisions of this chapter, and any other 230 

penal provisions of law of this state prohibiting or regulating the cultivation, processing, storing, 231 

manufacturing, testing, transporting, or selling of medical cannabis, and these persons are 232 

authorized, while acting as peace officers, to enforce any penal provisions of law while in the 233 

course of their employment. 234 

            (b) The director, the persons employed by the department for the administration and 235 

enforcement of this chapter, peace officers listed in Section 830.1 of the Penal Code, and those 236 

officers listed in Section 830.6 of the Penal Code while acting in the course and scope of their 237 

employment as peace officers may, in enforcing the provisions of this chapter, visit and inspect 238 

the premises of any mandatory commercial registrant at any time during which the registrant is 239 

acting pursuant to the registration. 240 

            (c) Peace officers of the Department of the California Highway Patrol, members of the 241 

University of California and California State University police departments, and peace officers 242 

of the Department of Parks and Recreation, as defined in subdivisions (a), (b), (c), and (f) of 243 

Section 830.2 of the Penal Code, may, in enforcing this chapter, visit and inspect the premises of 244 

any mandatory commercial registrant located on state property at any time during which the 245 

registrant is acting pursuant to the registration. 246 

 247 

§ 26034.  248 

(a) Information identifying the names of patients, their medical conditions, or the names 249 

of their primary caregivers received and contained in records kept by the department for the 250 
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purposes of administering this chapter are confidential and exempt from the California Public 251 

Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the 252 

Government Code) and or not subject to disclosure to any individual or private entity, except as 253 

necessary for authorized employees of the State of California to perform official duties pursuant 254 

to this chapter: 255 

            (b) (1) Nothing in this section precludes the following: 256 

           (A) Division employees notifying state or local law enforcement about information 257 

submitted to the division that the employee suspects is falsified or fraudulent. 258 

           (B) Notifications from the division to state or local law enforcement about apparent 259 

criminal violation of this chapter. 260 

           (C) Verification of requests by state or local law enforcement to confirm registrants and 261 

certificates issued by the division or other state agency. 262 

           (D) Provision of information requested pursuant to a court order or subpoena issued by a 263 

court. 264 

           (2) Information shall not be disclosed beyond what is necessary to achieve the limited 265 

goals of a specific investigation or the parameters of a specific court order or subpoena. 266 

 267 

Article  3. Mandatory Commercial Registration 268 

 269 

§ 26040.  270 

(a) On or before January 1, 2015, the department shall promulgate regulations necessary 271 

for the implementation and enforcement of this chapter. These regulations shall be reasonable 272 

and shall include: 273 

            (1) Procedures for the issuance, renewal, suspension, and revocation of mandatory 274 

commercial registrations. 275 

            (2) Application, registration, and renewal forms and fees consistent with this act. 276 

            (3) Time periods, not to exceed 90 days, by which the department shall approve or deny 277 

an application for medical cannabis registration. 278 

            (4) Qualifications for registrants. 279 

            (5) Security requirements, including, but not limited to, procedures for limiting access to 280 

facilities and for the screening of employees. The department shall require all registrants to 281 

maintain an accurate roster of any employee’s name, date of birth, and relevant personally 282 

identifying information, which shall be available for inspection by the department or state or 283 

local law enforcement upon demand. 284 

            (6) Testing and labeling requirements, including, but not limited to, disclosure of the 285 

active cannabinoid profile, constituent elements, active ingredients, and results of testing for 286 

contaminants. 287 

            (7) Health and safety requirements, including, but not limited to, prohibitions on shipping 288 

or distribution of products containing microbiological, bacterial, pathogenic yeast or mold 289 

counts, or any adulterant or contaminant, that exceed levels to be determined by the department. 290 

            (8) Inspection and tracking requirements, including, but not limited to, an electronic 291 

production and inventory tracking system that will allow the department to monitor inventory 292 

data at every level of the cultivation, processing, and distribution system through a secure, 293 

Internet Web site-based portal. 294 

            (9) Storage, packaging, and transportation procedures and protocols. 295 

            (10) Advertising restrictions and requirements. 296 

           (11) Requirements to ensure conformance with applicable state statutory environmental, 297 

agricultural, and food and product safety requirements. The department may consult with the 298 

California Environmental Protection Agency to determine whether additional regulations should 299 

be issued in order to protect the state’s clean water and environment, including, but not limited 300 

to, protections related to land conversion, grading, water diversion and pond development, and 301 

agricultural discharges. 302 
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           (12) Requirements to prevent the diversion of cannabis to nonmedical use, including 303 

procedures and protocols for disposal of excess, contaminated, adulterated, or deteriorated 304 

products. 305 

           (13) Civil penalties for the failure to comply with regulations adopted pursuant to this 306 

chapter. 307 

           (b) A mandatory commercial registration application or renewal shall not be approved if 308 

the department determines any of the following: 309 

           (1) The applicant fails to meet the requirements of this chapter or any regulation adopted 310 

pursuant to this chapter, including any applicable city or county ordinance or regulation. 311 

           (2) The applicant, or any of its officers or directors, is under 21 years of age. 312 

           (3) The applicant has knowingly answered a question or request for information falsely 313 

on the application form or failed to provide information requested. 314 

          (4) The applicant, or any of its officers or directors, has been convicted in the previous 315 

five years of a violent felony, as specified in subdivision (c) of Section 667.5 of the Penal Code, 316 

a serious felony as specified in subdivision (c) of Section 1192.7 of the Penal Code, a felony 317 

offense involving fraud or deceit, or any other felony that, in the department’s estimation, would 318 

impair the applicant’s ability to appropriately operate as a mandatory commercial registrant. 319 

          (5) The applicant, or any of its officers or directors, is a licensed physician making patient 320 

recommendations for medical cannabis. 321 

          (6) The applicant, or any of its officers or directors, has been sanctioned by the 322 

department, a city, or a county for unregistered commercial medical cannabis activities or has 323 

had a mandatory commercial registration revoked in the previous three years. 324 

          (7) A sufficient number of mandatory commercial registrants already exists in the state, a 325 

city, or a county to provide a sufficient amount of medical cannabis to satisfy patients’ medical 326 

use in that jurisdiction. 327 

         (c) (1) In order to protect the public safety and provide patients with prompt, safe access 328 

to medical cannabis during implementation of this chapter, within 180 days of January 1, 2014, 329 

the department shall issue emergency regulations consistent with this chapter that allow a 330 

qualified applicant for mandatory commercial registration to apply, be reviewed, and be 331 

registered to cultivate, process, manufacture, store, and transport medical cannabis so as to 332 

ensure an adequate supply of medical cannabis upon full implementation of this chapter. 333 

          (2) The department shall establish appropriate fees as part of its emergency regulations 334 

adopted pursuant to this chapter. 335 

 336 

§ 26042. 337 

 For the purpose of regulating the commercial cultivation, manufacturing, testing, 338 

transportation, distribution, and sale of medical cannabis, the department, in its reasonable 339 

discretion, may establish various classes or types of registration for specific commercial medical 340 

cannabis-related activities, as set forth in this chapter. 341 

 342 

§ 26043.  343 

(a) Each mandatory commercial registration application approved by the department 344 

pursuant to this chapter is separate and distinct. An applicant may apply for mandatory 345 

commercial registration in more than one class of specified medical cannabis activities. 346 

  (b) A mandatory commercial registration application approved by the department 347 

pursuant to this chapter shall be valid for a period not to exceed one year from the date of 348 

approval unless revoked or suspended pursuant to this chapter or the rules or regulations adopted 349 

pursuant to this chapter. 350 

 351 

§ 26044.  352 

(a) The department shall limit the number of registrations statewide for the cultivation, 353 

processing, extraction, packaging, and transportation of medical cannabis to a number no greater 354 
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than what is necessary to meet statewide need. In determining the appropriate number of 355 

registrations, the department may take into account information obtained from sources that 356 

include, but need not be limited to, municipalities, patients, and registrants. 357 

           (b) The department shall ensure that the number of registrations that it approves does not 358 

exceed the ability of the department to enforce the provisions of this chapter, particularly with 359 

respect to ensuring patient safety and preventing illegal diversion of cannabis. 360 

           (c) In establishing limits pursuant to this section, the department shall consider the 361 

following: 362 

          (1) The purposes and intent of the Compassionate Use Act of 1996 to ensure an adequate 363 

supply of medical cannabis while endeavoring to prevent an oversupply of cannabis that may 364 

result in diversion. 365 

          (2) The number of applicants for mandatory commercial registrations whose application 366 

demonstrates that they will be able to produce consistent products with strict quality controls, in 367 

full compliance with this chapter and with all applicable state and local regulations, and the 368 

amount of medical cannabis those applicants will be able to provide. 369 

 370 

§ 26045. 371 

Every mandatory commercial registration is renewable unless the registration has been 372 

revoked if the renewal registration is made and the fee for it is paid. All registrations expire at 12 373 

midnight on the last day of the month posted on the registration. All registrations issued shall be 374 

renewed as follows: 375 

           (a) On or before the first of the month preceding the month posted on the registration, the 376 

department shall mail to each registrant at his or her registered premises, or at any other mailing 377 

address that the registrant has designated, an application to renew the registration. 378 

           (b) The application to renew the registration may be filed before the registration expires 379 

upon payment of the annual fee. 380 

           (c) For 60 days after the registration expires, the registration may be renewed upon 381 

payment of the annual renewal fee plus a penalty fee that shall be equal to 50 percent of the 382 

annual fee. 383 

          (d) Unless otherwise terminated, or unless renewed pursuant to subdivision (b) or (c), a 384 

registration that is in effect on the month posted on the registration continues in effect through 12 385 

midnight of the 60th day following the month posted on the registration, at which time it is 386 

automatically canceled. 387 

          (e) On or before the 10th day preceding the cancellation of a registration, the department 388 

shall mail a notice of cancellation to each registrant that has not either filed an application to 389 

renew its registration or notified the department of its intent not to do so. Failure to mail the 390 

renewal application in accordance with subdivision (a) or to mail the notice provided in this 391 

subdivision shall not continue the right to a registration. 392 

          (f) A registration that has been canceled pursuant to subdivision (d) may be reinstated 393 

during the 30 days immediately following cancellation upon payment by cashier’s check or 394 

money order of the annual renewal fee, plus a penalty fee that shall be equal to 100 percent of the 395 

annual fee. A registration that has been canceled pursuant to subdivision (d) and that has not 396 

been reinstated within 30 days pursuant to this subdivision is automatically revoked on the 31st 397 

day after the registration has been canceled. 398 

          (g) A renewal application shall not be deemed filed within the meaning of this section 399 

unless the document itself has been actually delivered to, and the required renewal fee has been 400 

paid at, any office of the department during office hours, or unless both the document and fee 401 

have been filed and remitted pursuant to Section 11003 of the Government Code. 402 

 403 

§ 26046. 404 

An application for mandatory commercial registration shall include, but shall not be 405 

limited to, all of the following: 406 
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           (a) For all applicants: 407 

           (1) The legal name and proposed physical addresses of the mandatory commercial 408 

registrant. 409 

          (2) The name, address, and date of birth of each principal officer and board member. 410 

          (3) Operating and inventory control procedures to ensure security and prevent diversion. 411 

          (4) Detailed operating procedures for the proposed facility, which shall include, but not 412 

be limited to, provisions for facility and operational security, prevention of diversion, employee 413 

screening, storage of medical cannabis, personnel policies, and recordkeeping procedures. 414 

          (5) A list of all persons or entities having an ownership interest other than a security 415 

interest, lien, or encumbrance on any property that will be used by the applicant. 416 

          (6) Evidence of the legal right to occupy and use an established location, or an immunity 417 

from prosecution for that occupancy or use pursuant to a local ordinance or ordinances, for the 418 

activities to be conducted if the desired registration is granted consistent with the provisions of 419 

this chapter and the regulations developed by the department. 420 

          (7) Documentation that the applicant will be in compliance with all local ordinances and 421 

regulations, including an entity granted immunity under Measure D, approved by the voters of 422 

the City of Los Angeles on the May 21, 2013, ballot. 423 

          (8) Evidence that officers and owners of the applicant organization are citizens of the 424 

United States and residents of the State of California. 425 

          (b) In addition to the requirements of subdivision (a), for cultivation and processing 426 

applicants, detailed operating procedures for cultivation, extraction and infusion methods, 427 

transportation of products, inventory procedures, procedures for quality control, and onsite 428 

testing of product for potential contaminants. 429 

 430 

§ 26047.  431 

Upon receipt of an application for a registration and the applicable fee, the department 432 

shall make a thorough investigation to determine whether the applicant and the premises for 433 

which a registration is applied qualify for the registration and whether the provisions of this 434 

chapter have been complied with, and shall investigate all matters connected therewith which 435 

may affect the public welfare and morals. The department shall deny an application for a 436 

registration if either the applicant or the premises for which a registration is applied do not 437 

qualify for a registration under this chapter. The department further shall deny an application for 438 

a registration if issuance of that registration would tend to create a law enforcement problem. 439 

The department may place reasonable conditions upon registrations if grounds exist for denial of 440 

the registration, and the department finds those grounds may be removed by the imposition of 441 

those conditions. 442 

 443 

§ 26048.  444 

A physician shall not recommend medical cannabis to a patient while the physician is a 445 

mandatory commercial registrant, or an officer, director, employee, or financial beneficiary of a 446 

mandatory commercial registrant. 447 

 448 

§ 26049.  449 

(a) The actions of a mandatory commercial registrant or provisional registrant, its 450 

employees, and its agents, permitted pursuant to a mandatory commercial registration or 451 

provisional registration issued by the department or otherwise permitted by this chapter, that are 452 

conducted in accordance to the requirements of this chapter and regulations adopted pursuant to 453 

the authority granted by this chapter, are not unlawful and shall not be an offense subject to 454 

arrest, prosecution, or other sanction under state or local law, or be subject to a civil fine or be a 455 

basis for seizure or forfeiture of assets under state or local law. 456 

          (b) The actions of a person who, in good faith and upon appropriate investigation, allows 457 

his or her property to be used by a mandatory commercial registrant or provisional registrant, its 458 
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employees, and its agents, as permitted pursuant to a mandatory commercial registration or 459 

provisional registration issued by the department or otherwise permitted by this chapter, are not 460 

unlawful and shall not be an offense subject to arrest, prosecution, or other sanction under state 461 

or local law, or be subject to a civil fine or be a basis for seizure or forfeiture of assets under state 462 

or local law. 463 

 464 

§ 26050.  465 

(a) A registrant shall not cultivate, process, store, manufacture, test, transport, or sell 466 

medical cannabis in the state unless accurate records are kept at the registered premises of the 467 

growing, processing, storing, manufacturing, testing, transporting, or selling by the registrant in 468 

the state. These records shall include all expenditures incurred by the registrant, provided that a 469 

registrant registered to act at more than one premises may keep all records at one of the 470 

registered premises. Required records shall be kept for a period of three years from the date of 471 

the transaction. 472 

          (b) The department may make any examination of the books and records of any registrant 473 

and may visit and inspect the premises of any registrant that the department may deem necessary 474 

to perform its duties under this chapter. 475 

 476 

§ 26052.  477 

(a) This chapter shall not apply to, and shall have no diminishing effect on, the rights and 478 

protections granted to a patient or a primary caregiver pursuant to the Compassionate Use Act of 479 

1996. 480 

          (b) (1) A patient who cultivates, possesses, stores, manufactures, or transports cannabis 481 

exclusively for his or her personal medical use and who does not sell or distribute cannabis is not 482 

considered a commercial registrant and is exempt from mandatory commercial registration. 483 

          (2) A primary caregiver who cultivates, possesses, stores, manufactures, transports, or 484 

provides cannabis exclusively for the personal medical purposes of a specified qualified patient 485 

for whom he or she is the primary caregiver within the meaning of Section 11362.7 of the Health 486 

and Safety Code and who does not sell or distribute cannabis except for compensation in full 487 

compliance with subdivision (c) of Section 11362.765 of the Health and Safety Code is not 488 

considered a commercial registrant and is exempt from mandatory commercial registration. 489 

 490 

§ 26054.  491 

Beginning January 1, 2014, the department shall provide for provisional registrations as 492 

follows: 493 

          (a) The department shall request that every city or county, provide the department with a 494 

list of approved entities providing medical cannabis to qualified patients and caregivers within 495 

the city or county’s jurisdiction, the location at which the entity is operating, and the names of 496 

the persons who operate the entity. If Unless the jurisdiction represents that the entity has not 497 

been operating in compliance with local laws and regulations, or does not have limited immunity 498 

under local laws, the department shall issue a provisional registration to the entity until the time 499 

that the entity’s application for mandatory commercial registration has been approved or denied 500 

under this chapter, but no later than 90 days after the department begins accepting applications 501 

for mandatory commercial registration. 502 

          (b) The department shall issue a provisional registration to individuals and entities that 503 

the department determines were, during the six months prior to January 1, 2014, regularly 504 

cultivating or distributing medical cannabis collectively or cooperatively in full compliance with 505 

paragraphs A and B of Section IV of the Guidelines for Security and Non-Diversion of 506 

Marijuana Grown for Medical Use, issued by the Department of Justice in August 2008, to 507 

continue to do so until such time as the registrant’s application for mandatory commercial 508 

registration has been approved or denied under this chapter, but no later than 90 days after the 509 

department begins accepting applications for mandatory commercial registration. In determining 510 
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compliance, the department shall consider any complaints or actions made or brought by a city 511 

or county against the individual or entity. To qualify, provisional registrants shall be required to 512 

disclose to the department the following information in writing on or before January 20, 2014, in 513 

order to obtain provisional registration: 514 

          (1) The names, addresses, and dates of birth of each principal officer, owner, or board 515 

member. 516 

          (2) The common street address and assessor’s parcel number of the property at which any 517 

cultivation activity was or is to be conducted. 518 

          (3) For the six months prior to January 1, 2014, the quantity of cannabis cultivated at a 519 

location and the quantity expected to be cultivated from January 1, 2014, to June 30, 2014, 520 

inclusive. The registrant shall make its records of current activity and activity for the six months 521 

prior to January 1, 2014, available to the department upon request. 522 

          (c) The department shall charge an application fee of five thousand dollars ($5,000) for 523 

each provisional registration. 524 

 525 

§ 26055.  526 

Entities that are provided immunity under Measure D, approved by the voters of the City 527 

of Los Angeles on the May 21, 2013, ballot, shall be considered the equivalent of entities that are 528 

registered, permitted, or licensed as a medical marijuana business, dispensary, or other entity 529 

involved in providing medical marijuana to patients under a local ordinance and shall be 530 

considered in compliance with a local ordinance for the purposes of the implementation of the 531 

act adding this section and any regulations promulgated by the department. 532 

 533 

§ 26056.  534 

In addition to other regulations adopted by the department pertaining to mandatory 535 

commercial registrants and without limiting the authority of a city or a county pursuant to 536 

Section 26010 or subdivision (b) of Section 26060, the department shall adopt regulations 537 

regarding the minimum standards for the operation of dispensaries that establish all of the 538 

following: 539 

           (a) Standards for labeling of products, including the name of the mandatory commercial 540 

registrant from which the product was obtained, and a requirement that dispensaries provide 541 

patients with detailed written information about the contents of the cannabis and medical 542 

cannabis products they obtain. 543 

           (b) Requirements for inventory control and reporting that require all dispensaries to be 544 

able to demonstrate the present location, amounts, and descriptions of all medical cannabis 545 

products from the time of delivery to the dispensary until purchase by a qualified patient or 546 

primary caregiver. 547 

           (c) The maximum number of dispensaries that may operate in a city or county or the 548 

unincorporated areas of a county based on population, taking into consideration the distances 549 

that patients in rural areas may need to travel in order to reach a dispensary and the availability 550 

of public transportation in both rural and urban areas. 551 

           (d) Minimum educational and testing requirements for dispensary staff, including 552 

background checks, and a requirement that every dispensary maintain dedicated security staff 553 

both inside and outside the dispensary. 554 

          (e) Maximum hours of operation for every dispensary. 555 

          (f) Minimum standards governing signage and advertising for dispensaries. 556 

 557 

§ 26057.  558 

The department shall make recommendations to the Legislature pertaining to the 559 

establishment of an appeals and judicial review process for persons aggrieved by a final decision 560 

of the department. 561 



10-13 

 

Article  4. Enforcement 562 

 563 

§ 26060.  564 

(a) The department shall work in conjunction with law enforcement entities throughout 565 

the state for the purpose of implementing and enforcing the rules and regulations regarding 566 

commercial medical cannabis and taking appropriate action against businesses and individuals 567 

who fail to comply with the law. 568 

          (b) Nothing in this chapter shall prevent a city, county, or city and county from enforcing 569 

a zoning ordinance or law of general application. 570 

 571 

§ 26062.  572 

Except for a person identified in Section 26052, a person shall not exercise the privilege 573 

or perform any act that a registrant may exercise or perform under the authority of a registration 574 

unless the person is acting pursuant to a registration, including a provisional registration, issued 575 

pursuant to this chapter. 576 

 577 

§ 26063.  578 

(a) Commencing January 1, 2015, any product containing cannabis that is distributed, 579 

except in the case of a primary caregiver distributing to a qualified patient, or offered for sale 580 

shall comply with the testing and labeling requirements established through regulation by the 581 

department. 582 

          (b) No person shall steal or fraudulently use a mandatory commercial registrant 583 

identification certificate or registration or other registrant’s identification card or registration 584 

issued by the department to acquire, cultivate, transport, produce, possess for sale, sell, or 585 

distribute cannabis. 586 

          (c) No person shall counterfeit, tamper with, or fraudulently produce an identification 587 

card or registration status. 588 

          (d) Any person who violates this section, or Section 26062, is guilty of a misdemeanor 589 

and shall be subject to the following penalties: 590 

          (1) For the first offense, imprisonment in a county jail for no more than six months or a 591 

fine not to exceed one thousand dollars ($1,000), or both.        592 

          (2) For a second or subsequent offense, imprisonment in a county jail for no more than 593 

one year or a fine not to exceed one thousand dollars ($1,000), or both. 594 

          (e) Any person who is charged, prosecuted, or subjected to a civil penalty under this 595 

chapter shall not also be charged or prosecuted pursuant to the Health and Safety Code for 596 

conduct arising from the same set of facts. 597 

 598 

§ 26064.  599 

Any person operating an unregistered facility, building, structure, or location where 600 

cannabis is being commercially cultivated, manufactured, or possessed for sale in violation of 601 

this chapter may be subject to civil penalties of up to twenty-five thousand dollars ($25,000) for 602 

each violation, and the department may order the destruction of any cannabis associated with that 603 

violation. Any civil fines collected pursuant to this section shall be deposited into the General 604 

Fund pursuant to Section 26028. 605 

 606 

§ 26066.  607 

The director may bring an action to enjoin a violation or the threatened violation of any 608 

provision of this chapter, including, but not limited to, a registrant’s failure to correct 609 

objectionable conditions following notice or as a result of any rule promulgated pursuant to this 610 

chapter. The action shall be brought in the county in which the violation occurred or is 611 

threatened to occur. Any proceeding brought pursuant to this chapter shall conform to the 612 

requirements of Chapter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code of 613 
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Civil Procedure. 614 

 615 

§ 26068.  616 

(a) A state or local law enforcement agency shall immediately notify the department of 617 

any arrests made for violations over which the department has jurisdiction which involve a 618 

registrant or registered premises. Notice shall be given within 10 days of the arrest. The 619 

department shall promptly cause an investigation to be made as to whether grounds exist for 620 

suspension or revocation of a registration of the registrant. 621 

           (b) The department shall not open or add an entry to a file or initiate an investigation of a 622 

registrant or suspend or revoke a registration in either of the following circumstances: 623 

           (1) Solely because the registrant or an agent acting on behalf of the registrant has reported 624 

to a state or local law enforcement agency that suspected controlled substance violations have 625 

taken place on the registered premises. 626 

           (2) Solely based on activities constituting violations described in a report made under 627 

paragraph (1), unless the violations reported occurred with the actual knowledge and willful 628 

consent of the registrant. 629 

 630 

§ 26070.  631 

Nothing in this chapter shall be construed to limit a law enforcement agency’s ability to 632 

investigate unlawful activity in relation to a mandatory commercial registrant. 633 

 634 

§ 26072.  635 

The department shall create and maintain a searchable database that will allow state and 636 

local law enforcement to verify a mandatory commercial registration. 637 

 638 

Article 5. Appeals and Judicial Review 639 

 640 

§ 26080.  641 

There is in the state government, in the Business, Consumer Services, and Housing 642 

Agency, a Medical Cannabis Appeals Board. The Medical Cannabis Appeals Board, also 643 

referred to as the board in this chapter, shall exercise the powers as are vested in it by this 644 

chapter and may adopt such rules pertaining to appeals and other matters within its jurisdiction 645 

as may be required. The board and its duly authorized representatives in the performance of its 646 

duties under this chapter shall have the powers of a head of a department as set forth in Article 2 647 

(commencing with Section 11180) of Chapter 2 of Part 1 of Division 3 of Title 2 of the 648 

Government Code. 649 

 650 

§ 26081.  651 

(a)Any person aggrieved by a final decision of the department issuing, denying, 652 

suspending, revoking, or ordering any penalty assessment against a registration for the 653 

cultivation, manufacture, testing, transportation, storage, distribution, sale, purchase, or 654 

possession of medical cannabis may appeal to the board, which shall review the decision subject 655 

to the limitations that may be imposed by the Legislature. 656 

           (b) No decision of the department shall become effective during the period in which an 657 

appeal may be filed, and the filing of an appeal shall stay the effect of the decision until such 658 

time as a final order is made by the board. 659 

 660 

§ 26083.  661 

The review by the board of a decision of the department shall be limited to whether: 662 

           (a) The department has proceeded without, or in excess of, its jurisdiction. 663 

           (b) The department has proceeded in the manner required by law. 664 

           (c) The decision is supported by the findings. 665 
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           (d) The findings are supported by substantial evidence in the light of the whole record. 666 

           (e) There is relevant evidence that, in the exercise of reasonable diligence, could not have 667 

been produced or which was improperly excluded at the hearing before the department. 668 

 669 

§ 26085.  670 

(a) The board shall determine the appeal upon the record of the department and upon any 671 

briefs that may be filed by the parties. If any party to the appeal requests to appear before the 672 

board, the board may fix a time and place for argument. The board shall not receive any evidence 673 

other than that contained in the record of the proceedings of the department. 674 

           (b) Chapter 4.5 (commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the 675 

Government Code does not apply to the determination. 676 

 677 

§ 26087.  678 

(a) Except as provided in subdivision (b), the board shall enter an order either affirming 679 

or reversing the decision of the department. 680 

           (b) If the board finds that there is relevant evidence that in the exercise of reasonable 681 

diligence could not have been produced or which was improperly excluded at the hearing before 682 

the department, the board may enter an order remanding the matter to the department for 683 

reconsideration in light of the relevant evidence. 684 

           (c) When the board reverses a decision of the department, the board may direct 685 

reconsideration in light of its order and may direct the department to take further action as is 686 

specifically enjoined upon it by law, but shall not limit or control in any way the discretion 687 

vested by law in the department. 688 

 689 

§ 26088. 690 

Each order of the board on appeal from a decision of the department shall be in writing 691 

and shall be filed by delivering copies to the parties personally or in the manner prescribed by 692 

Section 1013 of the Code of Civil Procedure. Each order shall become final upon being filed as 693 

provided in this section, and there shall be no reconsideration or rehearing by the board. 694 

 695 

§ 26090.  696 

(a) Any person affected by a final order of the board, including the department, may 697 

apply to the Supreme Court or to the court of appeal for the appellate district in which the 698 

proceeding arose, for a writ of review of the final order. The application for writ of review shall 699 

be made within 30 days after filing of the final order of the board. 700 

           (b) No court of this state, except the Supreme Court and the courts of appeal to the extent 701 

specified in this article, shall have jurisdiction to review, affirm, reverse, correct, or annul any 702 

order, rule, or decision of the department or to suspend, stay, or delay the operation or execution 703 

of it, or to restrain, enjoin, or interfere with the department in the performance of its duties, but a 704 

writ of mandate shall lie from the Supreme Court or the courts of appeal in any proper case. 705 

           (c) No decision of the department which has been appealed to the board and no final 706 

order of the board shall become effective during the period in which application may be made for 707 

a writ of review, as provided within this section. 708 

           (d) The filing of a petition for, or the pendency of, a writ of review shall not of itself stay 709 

or suspend the operation of any order, rule, or decision of the department, but the court before 710 

which the petition is filed may stay or suspend, in whole or in part, the operation of the order, 711 

rule, or decision of the department subject to review, upon the terms and conditions which it by 712 

order directs. 713 

 714 

§ 26091.  715 

The writ of review shall be made returnable at a time and place then or thereafter 716 

specified by court order and shall direct the board to certify the whole record of the department 717 
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in the case to the court within the time specified. No new or additional evidence shall be 718 

introduced in the court, but the cause shall be heard on the whole record of the department as 719 

certified to by the board. 720 

 721 

§ 26092.  722 

(a) The review by the court shall not extend further than to determine, based on the whole 723 

record of the department as certified by the board, whether: 724 

           (1) The department has proceeded without or in excess of its jurisdiction. 725 

           (2) The department has proceeded in the manner required by law. 726 

           (3) The decision of the department is supported by the findings. 727 

           (4) The findings in the department’s decision are supported by substantial evidence in the 728 

light of the whole record. 729 

           (5) There is relevant evidence which, in the exercise of reasonable diligence, could not 730 

have been produced or which was improperly excluded at the hearing before the department. 731 

           (b) Nothing in this article shall permit the court to hold a trial de novo, to take evidence, 732 

or to exercise its independent judgment on the evidence. 733 

 734 

§ 26094.  735 

The findings and conclusions of the department on questions of fact are conclusive and 736 

final and are not subject to review. The questions of fact shall include ultimate facts and the 737 

findings and conclusions of the department. The board, the department, and each party to the 738 

action or proceeding before the board shall have the right to appear in the review proceeding. 739 

Following the hearing, the court shall enter judgment either affirming or reversing the decision 740 

of the department or the court may remand the case for further proceedings before or 741 

reconsideration by the department. 742 

 743 

§ 26096.  744 

The provisions of the Code of Civil Procedure relating to writs of review shall, insofar as 745 

applicable, apply to proceedings in the courts as provided by this article. A copy of every 746 

pleading filed pursuant to this article shall be served on the board, the department, and on each 747 

party who entered an appearance before the board. 748 

 749 

§ 26097.  750 

Whenever any matter is pending before the board or a court of record involving a dispute 751 

between the department and a registrant, and the parties to the dispute agree upon a settlement or 752 

adjustment of it, the tribunal shall, upon the stipulation by the parties that an agreement has been 753 

reached, remand the matter to the department. 754 

 755 

Article  6. Transportation of Medical Cannabis 756 

 757 

§ 26100.  758 

To claim the protections of this chapter and to maintain a valid mandatory commercial 759 

registration, a registrant shall ship medical cannabis products only in response to a request for a 760 

specific quantity and variety from a registered dispensary or mandatory commercial registrant. 761 

 762 

§ 26102.  763 

  (a) Prior to transporting any medical cannabis product, a mandatory commercial 764 

registrant shall do the following: 765 

           (1) Complete a shipping manifest using a form prescribed by the department. 766 

           (2) Securely transmit a copy of the manifest to the mandatory commercial registrant that 767 

will receive the medical cannabis product and to the department prior to transport. 768 

           (b) The mandatory commercial registrant shipping and the registrant receiving shall 769 
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maintain each shipping manifest and make it available to the department upon request. 770 

 771 

§ 26104.  772 

  (a) Transported medical cannabis products shall: 773 

            (1) Be transported only in a locked, safe and secure storage compartment that is securely 774 

affixed to the interior of the transporting vehicle. 775 

            (2) Not be visible from outside the vehicle. 776 

           (b) Any vehicle transporting medical cannabis products shall travel directly from the 777 

facilities of mandatory commercial registrant to the registrant authorized to receive the shipment. 778 

 779 

§ 26106.  780 

  (a) A mandatory commercial registrant shall staff all transport vehicles with a minimum 781 

of two employees. At least one delivery team member shall remain with the vehicle at all times 782 

that the vehicle contains medical cannabis. 783 

           (b) Each delivery team member shall have access to a secure form of communication by 784 

which each member can communicate with personnel at the mandatory commercial registrant 785 

facility at all times that the vehicle contains medical cannabis. 786 

           (c) Each delivery team member shall possess documentation of mandatory commercial 787 

registration and a government-issued identification card at all times when transporting or 788 

delivering medical cannabis and shall produce it to any representative of the department or law 789 

enforcement official upon request. 790 

  791 

Health and Safety Code 792 

  793 

§ 11362.7 794 

For purposes of this article, the following definitions shall apply: 795 

           (a) “Attending physician” means an individual who possesses a license in good standing 796 

to practice medicine or osteopathy issued by the Medical Board of California or the Osteopathic 797 

Medical Board of California and who has taken responsibility for an aspect of the medical care, 798 

treatment, diagnosis, counseling, or referral of a patient and who has conducted a medical 799 

examination of that patient before recording in the patient’s medical record the physician’s 800 

assessment of whether the patient has a serious medical condition and whether medical use of 801 

marijuana is appropriate performed an appropriate prior examination, found that the patient has a 802 

medical indication, and recommends marijuana for medical purposes to treat a serious medical 803 

condition. 804 

           (b) “Department” means the State Department of Public Health. Services. 805 

           (c) “Person with an identification card” means an individual who is a qualified patient 806 

who has applied for and received a valid identification card pursuant to this article. 807 

           (d) “Primary caregiver” means the individual, designated by a qualified patient or by a 808 

person with an identification card, who has consistently assumed responsibility for the housing, 809 

health, or safety of that patient or person, and may include any of the following: 810 

           (1) In any case in which a qualified patient or person with an identification card receives 811 

medical care or supportive services, or both, from a clinic licensed pursuant to Chapter 1 812 

(commencing with Section 1200) of Division 2, a health care facility licensed pursuant to 813 

Chapter 2 (commencing with Section 1250) of Division 2, a residential care facility for persons 814 

with chronic life-threatening illness licensed pursuant to Chapter 3.01 (commencing with Section 815 

1568.01) of Division 2, a residential care facility for the elderly licensed pursuant to Chapter 3.2 816 

(commencing with Section 1569) of Division 2, a hospice, or a home health agency licensed 817 

pursuant to Chapter 8 (commencing with Section 1725) of Division 2, the owner or operator, or 818 

no more than three employees who are designated by the owner or operator, of the clinic, 819 

facility, hospice, or home health agency, if designated as a primary caregiver by that qualified 820 

patient or person with an identification card. 821 
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           (2) An individual who has been designated as a primary caregiver by more than one 822 

qualified patient or person with an identification card, if every qualified patient or person with an 823 

identification card who has designated that individual as a primary caregiver resides in the same 824 

city or county as the primary caregiver. 825 

           (3) An individual who has been designated as a primary caregiver by a qualified patient 826 

or person with an identification card who resides in a city or county other than that of the 827 

primary caregiver, if the individual has not been designated as a primary caregiver by any other 828 

qualified patient or person with an identification card. 829 

           (e) A primary caregiver shall be at least 18 years of age, unless the primary caregiver is 830 

the parent of a minor child who is a qualified patient or a person with an identification card or 831 

the primary caregiver is a person otherwise entitled to make medical decisions under state law 832 

pursuant to Sections 6922, 7002, 7050, or 7120 of the Family Code. 833 

           (f) “Qualified patient” means a person who is entitled to the protections of Section 834 

11362.5, but who does not have an identification card issued pursuant to this article. 835 

           (g) “Identification card” means a document issued by the State Department of Public 836 

Health Services that document identifies a person authorized to engage in the medical use of 837 

marijuana and the person’s designated primary caregiver, if any. 838 

           (h) “Serious medical condition” means all of the following medical conditions: 839 

           (1) Acquired immune deficiency syndrome (AIDS). 840 

           (2) Anorexia. 841 

           (3) Arthritis. 842 

           (4) Cachexia. 843 

           (5) Cancer. 844 

           (6) Chronic pain. 845 

           (7) Glaucoma. 846 

           (8) Migraine. 847 

           (9) Persistent muscle spasms, including, but not limited to, spasms associated with 848 

multiple sclerosis. 849 

           (10) Seizures, including, but not limited to, seizures associated with epilepsy. 850 

           (11) Severe nausea. 851 

           (12) Any other chronic or persistent medical symptom that either: 852 

           (A) Substantially limits the ability of the person to conduct one or more major life 853 

activities as defined in the Americans with Disabilities Act of 1990 (Public Law 101-336). 854 

           (B) If not alleviated, may cause serious harm to the patient’s safety or physical or mental 855 

health. 856 

           (i) “Written documentation” means accurate reproductions of those portions of a patient’s 857 

medical records that have been created by the attending physician, that contain the information 858 

required by paragraph (2) of subdivision (a) of Section 11362.715, and that the patient may 859 

submit to a county health department or the county’s designee as part of an application for an 860 

identification card. 861 

  862 

§ 11362.775.  863 

(a) Qualified patients, persons with valid identification cards, and the designated 864 

primary caregivers of qualified patients and persons with identification cards, who associate 865 

within the State of California in order collectively or cooperatively to cultivate marijuana for 866 

medical purposes, shall not solely on the basis of that fact be subject to state criminal sanctions 867 

under Section 11357, 11358, 11359, 11360, 11366, 11366.5, or 11570. 868 

           (b) This section shall remain in effect only until 90 days after the Department of 869 

Alcoholic Beverage Control posts a notice on its Internet Web site that it began accepting 870 

applications for mandatory commercial registration pursuant to Article 3 (commencing with 871 

Section 26040) of Chapter 18 of Division 9 of the Business and Professions Code, and as of that 872 

date is repealed. 873 
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(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Despite the Compassionate Use Act of 1996 (“Proposition 215”) and the Medical 

Marijuana Program Act of 2003 (“MMPA”), because of the lack of an effective statewide system 

for regulating and controlling medical cannabis, local law enforcement officials have been 

confronted with uncertainty about the legality of some medical marijuana cultivation and 

distribution activities. Greater certainty and uniformity are urgently needed regarding the rights 

and obligations of medical cannabis facilities, and for the imposition and enforcement of 

regulations to prevent unlawful cultivation and the diversion of marijuana to nonmedical use.  

 

The Solution:  MCRCA creates the Division of Medical Cannabis Regulation and Enforcement 

within the Department of Alcoholic Beverage Control, which would regulate and control the 

mandatory registration of all entities involved in the commercial cultivation, processing, 

manufacturing, testing, transportation, distribution, and sale of medical marijuana in this state. 

MCRCA would prescribe requirements for the issuance, renewal, suspension, and revocation of 

mandatory commercial medical cannabis registrations.  The division would have exclusive 

power to register and regulate mandatory commercial medical cannabis registrants; by January 1, 

2015, the division would issue regulations for implementation and enforcement of mandatory 

commercial medical cannabis registration.  MCRCA provides for fee payments by registrants in 

relation to the cultivation, manufacture, testing, transportation, storage, distribution, and sale of 

medical cannabis within the state, subject to exemptions for specified cities or counties. The 

division would administer a grant program for the purpose of funding medical cannabis 

regulation and enforcement. 

 

MCRCA generally makes lawful the permitted actions of mandatory commercial registrants that 

are permitted by its regulations.  Similar immunity is provided for property owners who allow 

their property to be used by mandatory commercial medical cannabis registrants.  Patients and 

their primary caregivers shall continue to be allowed to cultivate medical marijuana for personal 

medical purposes of patients.  MCRCA would create a Medical Cannabis Appeals Board to 

which a person aggrieved by any final decision of the division could appeal, with review of 

orders of the appeals board by the courts. MCRCA is not intended to prevent cities and counties 

from imposing reasonable local taxes and enacting reasonable zoning regulations and other 

restrictions applicable to the commercial cultivation and distribution of medical marijuana based 

on local needs.  

 

LEGISLATIVE HISTORY 

This resolution is largely identical to AB 604 (Ammiano) (Principal coauthors: Senators 

Steinberg and Leno), introduced on February 20, 2013, and reintroduced as amended. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Frank Leidman, Law Offices of Frank Z. 

Leidman, 345 Franklin Street, San Francisco, CA 94102; (415) 982-0322; 

Frank@LeidmanLaw.com 
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RESPONSIBLE FLOOR DELEGATE:  Frank Leidman 

 

 

COMMENTS TO RESOLUTION 10-01-2014 

 

 

SACRAMENTO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: On behalf of the Sacramento County Bar Association, the Sacramento 

Delegation to the Conference of California Bar Associations respectfully opposes Resolution 10-

01-2014, which calls for the statewide uniform regulation of medical cannabis. We recommend 

this resolution be disapproved because: 

 

1) We believe the comprehensive bureaucracy included in the resolution is a foil for the larger 

issue of state and federal legalization of an otherwise controlled substance, and therefore an 

unnecessary and distracting effort; 

 

2) Federal law enforcement continued its very aggressive crackdown on medical marijuana in 

California jurisdictions that boasted some of the most carefully crafted medical marijuana 

control regulations in the state (namely Mendocino County) suggesting that a statewide medical 

marijuana infrastructure would do little to protect people engaged in the marijuana pipeline, 

while there have been no notable law enforcement actions taken in the states that boldly 

determined to legalize marijuana; and 

 

3) Until the larger issue of legalization is addressed, we believe local jurisdictions should retain 

authority to control zoning and other related issues that the resolution seeks to address. 

 

Cannabis may provide relief to users throughout the state.  However, the plant’s “medical status” 

provides only mythological legal protection to a substance that remains illegal at both the state 

and federal levels. Continuing to modify this quasi-legitimate status is an unreasonable approach 

to dealing with the larger, and more significant, issue of the legality versus illegality of 

marijuana.  The comprehensive regulatory scheme proposed in Resolution 10-01-2014 is a 

cumbersome effort that is likely wasted on activities, substances and behaviors that continue to 

avoid the issue of legalized marijuana production, distribution and sale.  Furthermore, there is no 

advantage gained in the fight for legalization from the bureaucracy proposed in this resolution, 

nor would the passage of this resolution provide legal relief or protection to marijuana users. 

 

Our opposition to 10-01-2014 is not rooted in a position relative to the legalization of marijuana.  

 

Rather, our opposition is limited to the resolution at hand, a resolution that seeks to continue to 

treat the existence of medical cannabis as somehow legal. Marijuana remains illegal, both within 

California and nationwide, despite any medicinal value it provides. Until its legality is settled, 

we disapprove of approaches, like those contained in 10-01-2014, that would impact local 

control  with regard to zoning, and land use decisions around the placement and operation of 

cannabis clinics. 
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RESOLUTION 10-02-2014 

  

DIGEST 

Medical Marijuana:  Regulation of Physicians, Dispensaries and Cultivation Sites 

Adds multiple sections to the Business and Professions Code and the Health and Safety Code to 

regulate the prescription of medical marijuana and institute licensing for dispensaries and 

cultivation sites. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:   

No similar resolutions found. 

 

Reasons: 

This resolution adds multiple sections to the Business and Professions Code and the Health and 

Safety Code to regulate the prescription of medical marijuana and institute licensing for 

dispensaries and cultivation sites.  This resolution should be approved in principle because it 

would provide a responsible, health-based regulatory scheme that upholds local control, 

addresses public safety concerns and includes important health and safety requirements. 

 

This resolution would regulate not only the medical marijuana industry but also physicians.  

It would require county health departments to issue unique identification cards to patients and 

caregivers, and permit them to cultivate marijuana; require a doctor-patient relationship and an 

appropriate prior exam before a physician may recommend medical marijuana; and require the 

California Department of Public Health to license facilities and cultivation sites with specified 

oversight and enforcement. 

 

While federal law continues to criminalize marijuana, a bill proposed by a bipartisan coalition of 

House members recently passed restricting the Drug Enforcement Administration from using 

funds to pursue medical marijuana operations that are legal under state laws.  As a result, the 

proposed regulation is a good start to California’s taking control of the issues arising from the 

production and dispensing of medical marijuana.  

 

This resolution takes its language from the original version of SB 1262 (Correa) which, after 

some amendment, was passed by the State Senate with unanimous approval.  SB 1262 was 

introduced with the support of law enforcement and the League of California Cities in the belief 

the regulatory structure it creates ensures Proposition 215 works as originally envisioned to assist 

patients with legitimate medical needs in a manner that works for law enforcement, city and 

county governments, local community organizations and medical professionals. 

 

Related to Resolution 10-01-2014. 
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Article 25 (commencing with Section 2525) to Chapter 5 of Division 2 of the 

Business and Professions Code, and to add Article 7 (commencing with Section 111657) to 

Chapter 6 of Part 5 of Division 104 of the Health and Safety Code, to read as follows: 

 

Business and Professions Code

Article  25. Recommending Medical Marijuana 1 

 2 

§ 2525.  3 

  (a) Prior to recommending marijuana to a patient pursuant to Article 2.5 (commencing 4 

with Section 11362.7) of Chapter 6 of Division 10 of the Health and Safety Code, a physician 5 

and surgeon shall meet all of the following requirements: 6 

           (1) Have a bona fide doctor-patient relationship, with medical marijuana 7 

recommendations to be made by a patient’s primary care physician or by a physician and 8 

surgeon to whom the patient is referred by their primary care physician. 9 

           (2) Conduct an in-person examination to establish the patient’s need for medical 10 

marijuana. 11 

           (3) Consult with the patient as necessary and periodically review the treatment’s efficacy. 12 

           (b) A physician and surgeon that recommends medical marijuana shall do all of the 13 

following: 14 

           (1) Address, in the recommendation, the quantity of use and method of delivery, 15 

including a discussion of side effects. If the recommended method of delivery is smoking, the 16 

recommendation shall state the reasons for selecting this method of delivery in the context of 17 

health issues created by smoking. 18 

           (2) Address, in the recommendation, what kind of marijuana to obtain, including high 19 

tetrahydrocannabinol (THC) levels, low THC levels, high cannabidiol (CBD) levels, low CBD 20 

levels, and explain the reason for recommending the particular strain. Under no circumstances 21 

shall a physician and surgeon recommend butane hash oil. 22 

           (3) Maintain a system of recordkeeping that supports the decision to recommend the use 23 

of medical marijuana for individual patients. 24 

           (c) A recommendation for medical marijuana provided to a minor shall include a specific 25 

justification for the recommendation and why the benefit of use is more important than the 26 

possible neurological damage that could be caused by the minor using marijuana. A 27 

recommendation for a minor shall be approved by a board certified pediatrician. A 28 

recommendation for a minor shall be for high CBD marijuana and all recommendations for 29 

minors must be for nonsmoking delivery. 30 

 31 

§ 2525.1.  32 

  (a) A physician and surgeon who recommends medical marijuana shall report to the 33 

California Medical Board the number of recommendations issued, with supporting 34 

documentation on patient medical need. The board shall forward these reports to the State 35 

Department of Public Health. 36 

           (b) A physician and surgeon who makes more than 100 recommendations in a calendar 37 

year shall be audited by the California Medical Board to determine compliance with Article 2.5 38 

(commencing with Section 11362.7) of Chapter 6 of Division 10 of the Health and Safety Code. 39 

 40 

§ 2525.2.  41 

The California Medical Board shall establish a certification process for physicians who 42 

wish to issue medical marijuana recommendations, including a mandatory training in identifying 43 
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signs of addiction and ongoing substance abuse. 44 

 45 

§ 2525.3.  46 

In addition to all other remedies available pursuant to this chapter, violation of any 47 

provision of this article shall be punishable by a civil fine of up to five thousand dollars ($5,000). 48 

 49 

Article  7. Medical Marijuana 50 

 51 

§ 111657.  52 

For purposes of this article, the following definitions shall apply: 53 

            (a) “Department” means the State Department of Public Health. 54 

            (b) “Licensed cultivation site” means a facility that grows or grows and processes 55 

marijuana for medical use and that is licensed pursuant to Section 111657.1. 56 

            (c) “Licensed dispensing facility” means a dispensary, mobile dispensary, marijuana 57 

processing facility, or other facility that provides marijuana for medical use that is licensed 58 

pursuant to Section 111657.1. 59 

 60 

§ 111657.1.  61 

(a) Except as provided in Section 11362.5 of, and Article 2.5 (commencing with Section 62 

11362.7) of Chapter 6 of Division 10 of, the Health and Safety Code, a person shall not sell or 63 

provide marijuana other than at a licensed dispensing facility. 64 

            (b) Except as provided in Section 11362.5 of, and Article 2.5 (commencing with Section 65 

11362.7) of Chapter 6 of Division 10 of, the Health and Safety Code, a person shall not grow or 66 

process marijuana other than at a licensed cultivation site. 67 

            (c) The department shall require, prior to issuing a license to a dispensing facility or a 68 

cultivation site, all of the following: 69 

            (1) The name of the owner or owners of the proposed facility. 70 

            (2) The address and telephone number of the proposed facility. 71 

            (3) A description of the scope of business of the proposed facility. 72 

            (4) A certified copy of the local jurisdiction’s approval to operate within its borders. 73 

            (5) A completed application, as required by the department. 74 

            (6) Payment of a fee, in an amount to be determined by the department not to exceed the 75 

amount necessary, but that is sufficient to cover, the actual costs of the administration of this 76 

article. 77 

            (7) Any other information as required by the department. 78 

 79 

§ 111657.2.  80 

The department shall, after consulting with outside entities as needed, establish standards 81 

for quality assurance testing of medical marijuana, to ensure protection against microbiological 82 

contaminants. Nonorganic pesticides shall not be used in any marijuana cultivation site, 83 

irrespective of size or location. 84 

 85 

§ 111657.3.  86 

(a) A licensed dispensing facility shall not acquire, possess, cultivate, deliver, transfer, 87 

transport, or dispense marijuana for any purpose other than those authorized by Article 2.5 88 

(commencing with Section 11362.7) of Chapter 6 of Division 10. 89 

            (b) A licensed dispensing facility shall not acquire marijuana plants or products except 90 

through the cultivation of marijuana by that facility, if the facility is a licensed cultivation site, or 91 

another licensed cultivation site. 92 

 93 

 94 

 95 
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§ 111657.4.  96 

(a) A facility licensed pursuant to this article shall implement sufficient security measures 97 

to both deter and prevent unauthorized entrance into areas containing marijuana and theft of 98 

marijuana at those facilities. These security measures shall include, but not be limited to, all of 99 

the following: 100 

            (1) Allow only registered qualifying patients, personal caregivers, and facility agents 101 

access to the facility. 102 

            (2) Prevent individuals from remaining on the premises of the facility if they are not 103 

engaging in activity expressly related to the operations of the facility. 104 

            (3) Establish limited access areas accessible only to authorized facility personnel. 105 

            (4) Store all finished marijuana in a secure, locked safe or vault and in a manner as to 106 

prevent diversion, theft, and loss. 107 

            (b) A facility licensed pursuant to this article shall notify appropriate law enforcement 108 

authorities within 24 hours after discovering any of the following: 109 

            (1) Discrepancies identified during inventory. 110 

            (2) Diversion, theft, loss, or any criminal activity involving the facility or a facility agent. 111 

            (3) The loss or unauthorized alteration of records related to marijuana, registered 112 

qualifying patients, personal caregivers, or facility agents. 113 

            (4) Any other breach of security. 114 

            (c) A licensed cultivation site shall weigh, inventory, and account for on video, all 115 

medical marijuana to be transported prior to its leaving its origination location. Within eight 116 

hours after arrival at the destination, the licensed dispensing facility shall re-weigh, re-inventory, 117 

and account for on video, all transported marijuana. 118 

 119 

§ 111657.5.  120 

(a) Enforcement of this article shall be the responsibility of the county health 121 

departments, with oversight by the department. 122 

            (b) An enforcement officer may enter a facility licensed pursuant to this article during the 123 

facility’s hours of operation and other reasonable times to do either of the following: 124 

            (1) Conduct inspections, issue citations, and secure samples, photographs, or other 125 

evidence from the facility, or a facility suspected of being a dispensing facility or cultivation site. 126 

            (2) Secure as evidence documents, or copies of documents, including inventories required 127 

pursuant to subdivision (c) of Section 111657.4, or any record, file, paper, process, invoice, 128 

video, or receipt for the purpose of determining compliance with this chapter. 129 

            (c) A written report shall be made and a copy shall be supplied or mailed to the owner of 130 

the facility at the completion of an inspection or investigation. 131 

            (d) Upon request by the department, local governments shall provide the department with 132 

reports on the number and types of facilities operating within their jurisdiction. 133 

 134 

§ 111657.6.  135 

In addition to the provisions of this article, a license granted pursuant to this article shall 136 

be subject to the restrictions of the local jurisdiction in which the facility operates or proposes to 137 

operate. Even if a license has been granted pursuant to this article, a facility shall not operate in a 138 

local jurisdiction that prohibits the establishment of that type of business. 139 

 140 

§ 111657.7.  141 

Violation of this provision shall be punishable by a civil fine of up to thirty-five thousand 142 

dollars ($35,000) for each individual violation. 143 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  
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STATEMENT OF REASONS 

 

The Problem:  While AB 604 (Ammiano, Steinberg, Leno) has been introduced to respond to the 

need for a regulatory apparatus and legitimate enforcement concerns, that legislation and any 

regulation of medical cannabis has been opposed by two powerful lobbying groups, the 

California Police Chief Association and the California League of Cities.  As a result, a needed 

regulatory scheme has not been implemented.  SB 1262, on which this resolution is based, is 

sponsored by those two groups, and this resolution agrees with the provisions of SB 1262 which 

place regulatory control of commercial medical cannabis activity in the Department of Health, 

which provide for safety and operational standards for dispensaries, and recognizes the right of 

local jurisdictions to ban medical cannabis patients’ associations, as upheld in Riverside v. Inland 

Empire Patients Health & Wellness, Inc. (2013) 56 Cal.4th 729.   

 

The Solution:  This resolution would require the State Department of Public Health to license 

dispensing facilities and cultivation sites that provide, process, and grow marijuana for medical 

use, and would make these licenses subject to the restrictions of the local jurisdiction in which 

the facility operates or proposes to operate. The department would establish standards for quality 

assurance testing of medical marijuana and would prohibit the use of nonorganic pesticides in 

any marijuana cultivation site. Licensed dispensing facilities and licensed cultivation sites would 

be required to implement sufficient security measures to both deter and prevent unauthorized 

entrance into areas containing marijuana and theft of marijuana at those facilities, including 

establishing limited access areas accessible only to authorized facility personnel, and would 

require these facilities to notify appropriate law enforcement authorities within 24 hours after 

discovering specified breaches in security. Enforcement of these provisions would be the 

responsibility of the county health departments, with oversight by the department. Violation of 

these provisions would be punishable by a civil fine of up to $35,000 for each individual 

violation. However, this resolution disagrees with the provisions of SB 1262 imposing severe 

restrictions on doctors who recommend medical cannabis, and opposes the such heavy-handed 

regulation of medical professionals as unsupported by any documented problem and 

unnecessary.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This Resolution would amend SB 1262 (Correa), introduced on February 21, 2014. 

 

AUTHOR AND/OR PERMANENT CONTACT: Frank Leidman, Law Offices of Frank Z. 

Leidman, 345 Franklin Street, San Francisco, CA 94102; (415) 982-0322; 

Frank@LeidmanLaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Frank Leidman 
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COMMENTS TO RESOLUTION 10-02-2014 

 

 

SACRAMENTO COUNTY BAR ASSOCIATION 

 

DISAPPROVE: On behalf of the Sacramento County Bar Association, the Sacramento 

Delegation to the Conference of California Bar Associations respectfully opposes Resolution 10-

02-2014, which would require the State to license dispensing facilities and cultivation sites that 

provide, process, and grow marijuana for medical use.  The resolution would make these licenses 

subject to the restrictions of the local jurisdiction in which the facility operates or proposes to 

operate, and would specifically oppose the provisions of SB 1262 which seeks to impose severe 

restrictions on doctors who recommend medical cannabis. We recommend this resolution be 

disapproved because: 

 

1) We believe the comprehensive bureaucracy included in the resolution is a foil for the larger 

issue of state and federal legalization of an otherwise controlled substance, and therefore an 

unnecessary and distracting effort; 

 

2) Federal law enforcement continued its very aggressive crackdown on medical marijuana in 

California jurisdictions that boasted some of the most carefully crafted medical marijuana 

control regulations in the state (namely Mendocino County) suggesting that a statewide medical 

marijuana infrastructure would do little to protect people engaged in the marijuana pipeline, 

while there have been no notable law enforcement actions taken in the states that boldly 

determined to legalize marijuana; and 

 

3) Until the larger issue of legalization is addressed, we believe local jurisdictions should retain 

authority to control zoning and other related issues that the resolution seeks to address. 

 

Cannabis may provide relief to users throughout the state.  However, the plant’s “medical status” 

provides only mythological legal protection to a substance that remains illegal at both the state 

and federal levels. Continuing to modify this quasi-legitimate status is an unreasonable approach 

to dealing with the larger, and more significant, issue of the legality versus illegality of 

marijuana.  The comprehensive regulatory scheme proposed in Resolution 10-02-2014 is a 

cumbersome effort that is likely wasted on activities, substances and behaviors that continue to 

avoid the issue of legalized marijuana production, distribution and sale.  Furthermore, there is no 

advantage gained in the fight for legalization from the bureaucracy proposed in this resolution, 

nor would the passage of this resolution provide legal relief or protection to marijuana users. 

 

Our opposition to 10-02-2014 is not rooted in a position relative to the legalization of marijuana.  

 

Rather, our opposition is limited to the resolution at hand, a resolution that seeks to continue to 

treat the existence of medical cannabis as somehow legal. Marijuana remains illegal, both within 

California and nationwide, despite any medicinal value it provides. Until its legality is settled, 
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we disapprove of approaches, like those contained in 10-02-2014, that would seek to impose 

restrictions on doctors who recommend medical cannabis. 
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RESOLUTION 10-03-2014 

  

DIGEST 

Medical Marijuana:  Regulation of Dispensaries Near Schools 

Amends Health and Safety Code sections 111358 and 11362.768 to repeal proposed changes 

regarding the location of medical marijuana dispensaries and the punishment for violations.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

ACTION UNNECESSARY 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Health and Safety Code sections 111358 and 11362.768 to repeal 

proposed changes regarding the location of medical marijuana dispensaries and the punishment 

for violations.  This resolution is action unnecessary because AB 1588 (Conway) (2013-2014 

Reg. Sess.), which this resolution is intended to effectively repeal, failed to make it out of 

committee and will not be further considered during this session. 

 

This resolution was expressly written in opposition to AB 1588 and removes the changes that 

legislation would make.  Current law prohibits a medical marijuana dispensary from opening 

within 600 feet of a school.  AB 1588 would increase that zone to 1,000 feet.  This resolution 

proposes reinstituting the 600 foot ban, arguing there is no need for the change. 

 

Current law makes it a felony to plant, cultivate, harvest, dry or process marijuana, punishable by 

imprisonment for 16 months, or two or three years.  AB 1588 would add a fine of not less than 

$500 and not more than $10,000 to the punishment if that felony occurs within 1,000 feet of a 

school.  This resolution would remove this fine, arguing the current felony punishment is 

sufficient. 

 

AB 1588 failed to pass in the Assembly Public Safety Committee.  On April 23, 2014, it was 

voted out of committee without further action.  Pursuant to legislative rules, it may not be 

considered further during the current session.  There is no need to remove language that is not 

presently in the statute. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Sections 111358 and 11362.768 of the Health and Safety Code, to read as 

follows: 

 

§ 11358. 

(a) Every person who plants, cultivates, harvests, dries, or processes any marijuana or any 1 

part thereof, except as otherwise provided by law, shall be punished by imprisonment pursuant to 2 

subdivision (h) of Section 1170 of the Penal Code. 3 
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      (b) In addition to the punishment described in subdivision (a), every person who violates 4 

subdivision (a) within a 1,000-foot radius of a school shall also be punished by a fine of not less 5 

than five hundred dollars ($500) and not more than ten thousand dollars ($10,000). For the 6 

purposes of this section, “school” means any public or private school providing instruction in 7 

kindergarten or grades 1 to 12, inclusive, but does not include any private school in which 8 

education is primarily conducted in private homes. 9 

 10 

§ 11362.768.  11 

(a) This section shall apply to individuals specified in subdivision (b) of Section 12 

11362.765. 13 

      (b) No medical marijuana cooperative, collective, dispensary, operator, establishment, or 14 

provider who possesses, cultivates, or distributes medical marijuana pursuant to this article shall 15 

be located within a 600- 1,000-foot radius of a school. 16 

      (c) The distance specified in this section shall be the horizontal distance measured in a 17 

straight line from the property line of the school to the closest property line of the lot on which 18 

the medical marijuana cooperative, collective, dispensary, operator, establishment, or provider is 19 

to be located without regard to intervening structures. 20 

      (d) This section shall not apply to a medical marijuana cooperative, collective, 21 

dispensary, operator, establishment, or provider that is also a licensed residential medical or elder 22 

care facility. 23 

      (e) This section shall apply only to a medical marijuana cooperative, collective, 24 

dispensary, operator, establishment, or provider that is authorized by law to possess, cultivate, or 25 

distribute medical marijuana and that has a storefront or mobile retail outlet which ordinarily 26 

requires a local business license. 27 

      (f) Nothing in this section shall prohibit a city, county, or city and county from adopting 28 

ordinances or policies that further restrict the location or establishment of a medical marijuana 29 

cooperative, collective, dispensary, operator, establishment, or provider. 30 

      (g) Nothing in this section shall preempt local ordinances, adopted prior to January 1, 31 

2015, that regulate the location or establishment of a medical marijuana cooperative, collective, 32 

dispensary, operator, establishment, or provider. 33 

      (h) For the purposes of this section, “school” means any public or private school 34 

providing instruction in kindergarten or grades 1 to 12, inclusive, but does not include any 35 

private school in which education is primarily conducted in private homes. 36 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  The authors of AB 1588, Assemblymembers Conway (26th District, Visalia), 

Patterson (23rd District, Fresno) and Bonilla (14th District, Concord), have not identified any 

problem with existing law nor provided reasons to support the increased radius from 600 to 

1,000 feet and the increased penalties of $500 to $10,000 provided by AB 1588.  The problem is 

AB 1588.  

 

The Solution:  Existing law already prohibits a medical marijuana dispensary or provider that has 

a storefront or mobile retail outlet that ordinarily requires a local business license from being 

located within a 600-foot radius of a school. A member of a collective or cooperative who 

violates these provisions is guilty of a felony punishable by imprisonment in a county jail for 16 

months, or 2 or 3 years.  This resolution opposes AB 1588 because it would impose hardship on 
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legally-permitted facilities and new facilities looking for locations in cities and counties 

statewide.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

This resolution would impact  This Resolution would oppose AB 1588 (Conway), introduced on 

February 3, 2014. 

 

AUTHOR AND/OR PERMANENT CONTACT: Frank Leidman, Law Offices of Frank Z. 

Leidman, 345 Franklin Street, San Francisco, CA 94102; (415) 982-0322; 

Frank@LeidmanLaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Frank Leidman 
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RESOLUTION 10-04-2014 

 

DIGEST 

Criminal Law:  Make Simple Possession of Cocaine or Heroin a Wobbler 

Amends Health and Safety Code section 11350 to make simple possession of cocaine or heroin 

punishable as a wobbler rather than a felony. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION  

APPROVE IN PRINCIPLE 

 

History:  

No similar resolutions found. 

 

Reasons: 

This resolution amends Health and Safety Code section 11350 to make simple possession of 

cocaine or heroin punishable as a wobbler rather than a felony.  This resolution should be 

approved in principle because it would give the prosecutor discretion to charge the offense a 

felony or misdemeanor based on the facts and would harmonize the penalty imposed by Health 

and Safety Code section 11550 (under the influence or control of cocaine or heroin). 

 

Currently, all violations for simple possession of cocaine or heroin is strictly a felony.  However, 

being under the influence or control of either substance is punishable as a misdemeanor.  (Health 

& Saf. Code, § 11550.)  Section 11350 creates the novel situation in which a person may be 

guilty of a felony if found possessing cocaine or heroin, but would only be guilty of a 

misdemeanor if he or she were discovered to have ingested and therefore under the influence of 

either substance.  Thus, a person possessing a small amount of cocaine or heroin – demonstrating 

an intent for personal use only – would be subject to the same harsh penalty as someone 

possessing a quantity that is clearly indicative of an intent to sell.  Such a result seems 

incongruent especially when analyzed in light of section 11550.  This resolution would remedy 

that inconsistency. 

 

There are some policy reasons for making simple possession of cocaine or heroin a felony, such 

as when a person is in possession of large quantities indicating an intent to sell.  However, this 

resolution strikes the right balance by granting the prosecutor discretion in charging the violation 

as either a felony or misdemeanor depending on the circumstances of each case. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Health and Safety Code section 11350 to read as follows: 

 

§ 11350 

      (a) Except as otherwise provided in this division, every person who possesses (1) any 1 

controlled substance specified in subdivision (b) or (c), or paragraph (1) of subdivision (f) of 2 
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Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of Section 11054, or 3 

specified in subdivision (b) or (c) of Section 11055, or specified in subdivision (h) of Section 4 

11056, or (2) any controlled substance classified in Schedule III, IV, or V which is a narcotic 5 

drug, unless upon the written prescription of a physician, dentist, podiatrist, or veterinarian 6 

licensed to practice in this state, shall be punished by imprisonment in a county jail for a period 7 

of not more than one year or pursuant to subdivision (h) of Section 1170 of the Penal Code. 8 

      (b) Except as otherwise provided in this division, every person who possesses any 9 

controlled substance specified in subdivision (e) of Section 11054 shall be punished by 10 

imprisonment in a county jail for not more than one year or pursuant to subdivision (h) of 11 

Section 1170 of the Penal Code. 12 

      (c) Except as otherwise provided in this division, whenever a person who possesses any 13 

of the controlled substances specified in subdivision (a) or (b), the judge may, in addition to any 14 

punishment provided for pursuant to subdivision (a) or (b), assess against that person a fine not 15 

to exceed seventy dollars ($70) with proceeds of this fine to be used in accordance with Section 16 

1463.23 of the Penal Code. The court shall, however, take into consideration the defendant's 17 

ability to pay, and no defendant shall be denied probation because of his or her inability to pay 18 

the fine permitted under this subdivision. 19 

      (d) Except in unusual cases in which it would not serve the interest of justice to do so, 20 

whenever a court grants probation pursuant to a felony conviction under this section, in addition 21 

to any other conditions of probation which may be imposed, the following conditions of 22 

probation shall be ordered: 23 

           (1) For a first offense under this section, a fine of at least one thousand dollars ($1,000) or 24 

community service. 25 

           (2) For a second or subsequent offense under this section, a fine of at least two thousand 26 

dollars ($2,000) or community service. 27 

           (3) If a defendant does not have the ability to pay the minimum fines specified in 28 

paragraphs (1) and (2), community service shall be ordered in lieu of the fine. 29 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Orange County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   This statute makes it a felony to possess a useable amount of cocaine or heroin 

among other drugs for simple personal use. In contrast, simple possession of methamphetamine 

(Health & Safety Code §11377) is a wobbler and it is only a misdemeanor to be under the 

influence of a narcotic such as heroin or cocaine. (Health & Safety Code §11550).  Ironically, 

you are punished less if you have ingested the controlled substance than if you still have it in 

your pocket. It is now recognized by our state that rehabilitation is a wiser policy than straight 

punishment. While diversion is possible for the first offense, subsequent violations result in 

felony convictions which can destroy an individual’s ability to seek gainful employment. 

Moreover, the current law increases the potential that persons involved with drug offenses will 

be incarcerated for significant amounts of time, further creating issues relating to prison 

overcrowding. 

 

The Solution:   This amendment makes this offense a wobbler, thereby giving prosecutors and 

sentencing courts the discretion to determine whether the defendant should receive misdemeanor 

or felony punishment. By allowing for such discretion, factors such as a defendant’s personal 

history, criminal history and recidivism can be taken into account. For those that can be 

rehabilitated, a misdemeanor is far easier to remove from one’s record than a felony. 
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Additionally, the revised law would have the potential for easing prison overcrowding by giving 

the prosecutor and the court the ability to pursue the matter as a misdemeanor, rather than a 

felony. 

 

LEGISLATIVE HISTORY 

This resolution is related to a similar resolution approved in 1995. In 2013, AB 721 added 

subdivision (c) to Health & Safety Code §11352 which limited transportation of the controlled 

substance to sales activity as opposed to transportation for personal use.  

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule. 

  

AUTHOR AND/OR PERMANENT CONTACT: Alan Crivaro, 1000 Bristol Street North, 

Suite 17-114, Newport Beach, CA 92660; (714) 887-7667; acrivarolaw@hotmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  Alan Crivaro 
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RESOLUTION 10-05-2014 

 

DIGEST  

Criminal Law:  Definition of Transport Means Transport for Sale 

Amends Health and Safety Code sections 11360 and 11379.5 to clarify that “transport” means 

“transport for sale.” 

 

RESOLUTIONS COMMITTEE RECOMMENDATION  

APPROVE IN PRINCIPLE 

 

History:  

Similar to Resolution 06-02-2012, which was approved in principle. 

 

Reasons: 

This resolution amends Health and Safety Code sections 11360 and 11379.5 to clarify that 

“transport” means “transport for sale.”  This resolution should be approved in principle because 

it prevents the harsher punishment for the transport of marijuana and PCP-derivative drugs for 

personal use than the simple possession of these substances for personal use. 

 

Health and Safety Code section 11360 establishes a two, three, or four year prison term for those 

who transport marijuana and section 11379.5 mandates a three, four, or five year prison sentence 

for those who transport certain PCP-derivative drugs, even if the amount being transported tends 

to indicate an intent for personal use.  However, the simple possession of these same substances 

results in a lesser sentence.  Moreover, the appellate courts have interpreted transport to mean 

any type of movement.  Thus, a defendant with an amount consistent with personal use of either 

marijuana or PCP-derivative drugs is subject to multiple year prison time when he or she is 

merely walking (People v. Ormiston (2003) 105 Cal.App.4th 676) or riding a bike (People v. 

LaCross (2009) 91 Cal.App.4th 182).  Thus, this resolution solves the novel situation where an 

individual is sentenced to multiple years in prison for walking, cycling, or otherwise moving 

with a small quantity of marijuana or PCP-derivative drugs, but would receive a lesser sentence 

for the mere possession of the same quantity of those substances and in a home or not moving.  

Such a result seems inconsistent and unfair.  This resolution would remedy that inconsistency. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Health and Safety Code sections 11360 and 11379.5, to read as follows: 

 

§ 11360

    (a) Except as otherwise provided by this section or as authorized by law, every person 1 

who transports, imports into this state, sells, furnishes, administers, or gives away, or offers to 2 

transport, import into this state, sell, furnish, administer, or give away, or attempts to import into 3 

this state or transport any marijuana shall be punished by imprisonment pursuant to subdivision 4 

(h) of Section 1170 of the Penal Code for a period of two, three or four years. 5 

        (b) Except as authorized by law, every person who gives away, offers to give away, 6 

transports, offers to transport, or attempts to transport not more than 28.5 grams of marijuana, 7 
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other than concentrated cannabis, is guilty of a misdemeanor and shall be punished by a fine of 8 

not more than one hundred dollars ($100). In any case in which a person is arrested for a 9 

violation of this subdivision and does not demand to be taken before a magistrate, such person 10 

shall be released by the arresting officer upon presentation of satisfactory evidence of identity 11 

and giving his written promise to appear in court, as provided in Section 853.6 of the Penal 12 

Code, and shall not be subjected to booking. 13 

          (c) For purposes of this section, "transports" means to transport for sale. 14 

  15 

§ 11379.5 16 

          (a) Except as otherwise provided in subdivision (b) and in Article 7 (commencing with 17 

Section 4211) of Chapter 9 of Division 2 of the Business and Professions Code, every person 18 

who transports, imports into this state, sells, furnishes, administers, or gives away, or offers to 19 

transport, import into this state, sell, furnish, administer, or give away, or attempts to import into 20 

this state or transport phencyclidine or any of its analogs which is specified in paragraph (21), 21 

(22), or (23) of subdivision (d) of Section 11054 or in paragraph (3) of subdivision (e) of Section 22 

11055, or its precursors as specified in subparagraph (A) or (B) of paragraph (2) of subdivision 23 

(f) of Section 11055, unless upon the prescription of a physician, dentist, podiatrist, or 24 

veterinarian licensed to practice in this state, shall be punished by imprisonment pursuant to 25 

subdivision (h) of Section 1170 of the Penal Code for a period of three, four, or five years. 26 

           (b) Notwithstanding the penalty provisions of subdivision (a), any person who transports 27 

for sale any controlled substances specified in subdivision (a) within this state from one county 28 

to another noncontiguous county shall be punished by imprisonment pursuant to subdivision (h) 29 

of Section 1170 of the Penal Code for three, six, or nine years. 30 

           (c) For purposes of this section, "transports" means to transport for sale. 31 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Los Angeles County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   Existing law penalizes the transportation of drugs more severely than the simple 

possession of drugs. California courts have interpreted the term “transportation” in the drug 

statutes to mean simply that – moving a prohibited drug from point A to point B, regardless of 

intent. This means that a person riding a bicycle with drugs can be guilty of transportation 

(People. v. LaCross (2001) 91 Cal.App.4th 182), as can a person simply walking with drugs 

(People v. Ormiston (2003) 105 Cal. App. 4th 676), even if those drugs are for personal use. 

These rulings have created problems for persons otherwise eligible for Proposition 36 drug 

probation, with appellate courts allowing a judge to determine whether transportation was for 

sale even though a jury had acquitted the defendant of possession for sale. (People v. Dove 

(2004) 124 Cal.App.4th 1.) Persons who transport drugs are punished more harshly than persons 

who possess drugs for personal use. 

 

In 2012, the Conference passed LACBA resolution 06-02-2012, which amended Health and 

Safety Code sections 11379 and 11352 so that “transportation” of specified drugs did not include 

transport for personal use. In 2013, the Legislature enacted AB 721, which essentially adopted 

the idea contained in Resolution 06-02-2012. Transportation of drugs such as cocaine and meth 

now means transportation for sale. 

 

The Legislature did not, however, consider amending two other anti-drug statutes that also more 

harshly punish transportation, even if the drug possession is for personal use and the 
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transportation is simply incidental, such as possession while walking or riding a bike or 

skateboard. Legislative history does not explain why Health and Safety Code sections 11360 

(dealing with marijuana) and 11379.5 (dealing with PCP and other drugs) were not also 

amended. 

 

The Solution:   This resolution takes the language the Legislature used in AB 721 and adds it to 

Health and Safety Code sections 11360 and 11379.5. Simple possession remains a crime – it is 

not decriminalized. The only change is that a person walking down the street with drugs can only 

be charged with simple possession unless there is evidence the transportation is for sale. 

 

LEGISLATIVE HISTORY 

This resolution is related to AB 721 (Bradford), Chaptered 10/03/2013. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 

Defender’s Office, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012; (213) 974-3066; 

mharvis@pubdef.lacounty.gov 

 

RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 
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RESOLUTION 10-06-2014 

 

DIGEST  

Health Care: Enabling Dying Patients to Request Aid-in-Dying Medication  

Adds Health and Safety Code section 7195 to authorize the provision of aid-in-dying medication 

to competent terminally-ill adults upon request after medical consultation and informed consent.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 06-01-2003, which was approved in principle. 

 

Reasons: 

This resolution adds Health and Safety Code section 7195 to authorize the provision of aid-in-

dying medication to competent terminally-ill adults upon request after medical consultation and 

informed consent. This resolution should be disapproved because it is biased in favor of 

euthanasia over other efficacious humane and dignified end-of-life care alternatives, without 

ensuring adequate informed consent, and because of numerous errant provisions which would 

require extensive amendment.  

 

There are three states which have passed “Death With Dignity” legislation – Oregon (1997), 

Washington (2009), and Vermont (2013).  Similar statutes offered in California – AB 654 and 

AB 651 (2005), and AB 374 (2007) – failed to pass committee.  This resolution appears modeled 

after legislation offered in Montana which failed to pass. 

 

While this resolution is laudable, disapproval is based on a number of concerns. First, the 

informed consent provision is weighted in favor of euthanasia without an adequate disclosure, 

ensuring that the patient is advised of the advantages and limitations of alternative care and 

treatment modalities, and the reasonable expectations for each.  Those other modalities can also 

assure compassion and ultimately death with dignity.  Hospice and palliative care, with 

medication for comfort and pain, have been proven to be an effective and meaningful approach 

in all but 5-10% cases.  The proposed consent form misleadingly, and circularly, implies that 

euthanasia is the only option for ending life in a humane and dignified manner.  The resolution 

also lacks provision for a waiting or cooling-off period between any decision to end life and the 

dispensing of the aid-in-dying medication.  A waiting period should be included because of the 

finality of any decision to take aid-in-dying medication, the realities of preconceived notions and 

biases, emotionality, economics, concern for others, fear and impulsivity – factors which 

commonly influence decision-making – and an irrevocable decision being made amid the 

circumstances of the moment, in a condition which, even if terminal, often waxes and wanes and 

may be susceptible to other medical or therapeutic intervention and modulation.  Moreover, there 

are a number of troublesome provisions included in the resolution, including sections 13 

(abrogating contract and will provisions), and 15-18 (regarding seemingly inconsistent rights, 

prerogatives, immunities and sanctions).  Finally, the references to Title 37 and 37-1-308 in 

Section 15, Title 45-2-101 in Section 18, and Title 50 in Section 22, do not relate to California 

law, and incorporate inscrutable terms.       

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Health and Safety Code section 7195 to read as follows: 

 



 

10-38 

 

§ 7195 

Section 1.  Short title. [Sections 1 through 20] may be cited as the "Death With Dignity Act". 1 

  2 

Section 2.  Definitions.  As used in [sections 1 through 20], the following definitions apply: 3 

  (a) "Adult" means an individual who is 18 years of age or older. 4 

  (b) "Aid-in-dying medication” means medication prescribed by a physician to a qualified 5 

patient, which the patient may choose to self-administer to bring about a peaceful death if they 6 

find their suffering to be unbearable. 7 

  (c) Attending physician" means the physician who has primary responsibility for the care 8 

of a patient and treatment of the patient's terminal illness.      9 

  (d) "Competent" means that, in the opinion of a court or in the opinion of a patient's 10 

attending physician, consulting physician, psychiatrist, or psychologist, the patient has the ability 11 

to make and communicate an informed decision to health care providers, including 12 

communication through a person familiar with the patient's manner of communicating if that 13 

person is available. 14 

  (e) "Consulting physician" means a physician who is qualified by specialty or experience 15 

to make a professional diagnosis and prognosis regarding a patient's illness. 16 

  (f) "Counseling" means one or more consultations as necessary between a patient and a 17 

psychiatrist or psychologist licensed in this state for the purpose of determining that the patient is 18 

competent and is not suffering from a psychiatric or psychological disorder or depression 19 

causing impaired judgment. 20 

  (g) “Department" means The California Department of Public Health (CDPH), as 21 

identified in the California Health & Safety Code (HSC). 22 

  (h) (1) "Health care provider" or "provider" means a person licensed, certified, or 23 

otherwise authorized or permitted by law to administer health care or dispense medication in the 24 

ordinary course of business or practice of a profession. 25 

       (2) The term includes a health care facility as governed by HSC. 26 

  (i) "Informed decision" means a decision by a patient to request and obtain a prescription 27 

for medication that the patient may self-administer to end the patient's life, that is based on an 28 

understanding and acknowledgment of the relevant facts and that is made after being fully 29 

informed by the attending physician of: 30 

       (1) the patient's medical diagnosis and prognosis; 31 

       (2) the potential risks associated with taking the medication to be prescribed; 32 

       (3) the probable result of taking the medication to be prescribed; 33 

       (4) the possibility that they can choose to keep the medication, but not self-administer the 34 

medication; and 35 

       (5) the feasible alternatives or additional treatment opportunities, including but not 36 

limited to comfort care, hospice care, and pain control. 37 

  (j) "Medically confirmed" means the medical opinion of the attending physician has been 38 

confirmed by a consulting physician who has examined the patient and the patient's relevant 39 

medical records. 40 

  (k) "Patient" means a person who is under the care of a physician. 41 

  (l) "Physician" means a doctor of medicine or osteopathy licensed to practice medicine in 42 

this state. 43 

  (m) "Qualified patient" means a competent adult who has satisfied the requirements of 44 

sections 1 through 20. 45 

  (n) "Self-administer" means a qualified patient's act of ingesting medication to end the 46 

qualified patient's life in a humane and dignified manner. 47 

  (o) "Terminal illness" means an incurable and irreversible illness that has been medically 48 

confirmed and will, within reasonable medical judgment, result in death within six (6) months. 49 

  50 

Section 3.  Right to request aid-in-dying medication. 51 
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  (1) A competent terminally ill adult may make a documented request to receive a 52 

prescription for aid-in-dying medication if: 53 

         (a) the patient's attending physician and a consulting physician, except as provided in 54 

[section 7], has determined the patient to be suffering from a terminal illness; and 55 

        (b) the patient’s has voluntarily expressed the wish to receive aid-in-dying medication. 56 

  (2) A person may not qualify under the provisions of [sections 1 through 20] solely 57 

because of age or disability. 58 

  59 

Section 4.  Request process -- witness requirements. 60 

  (1) A patient wishing to receive a prescription for aid-in-dying medication pursuant to 61 

this Act shall submit an oral request and a written request to the patient's attending physician. 62 

  (2) A valid written request for aid-in-dying medication under [sections 1 through 20] 63 

must be: 64 

      (a) in substantially the form described in [section 11]; 65 

      (b) signed and dated by the patient; and 66 

      (c) witnessed by at least two individuals who, in the presence of the patient, attest that to 67 

the best of their knowledge and belief the patient is: 68 

           (i) competent; 69 

           (ii) acting voluntarily; and 70 

           (iii) not being coerced to sign the request. 71 

  (3) One of the witnesses must be an individual who is not: 72 

      (a) related to the patient by blood, marriage, or adoption; 73 

      (b) at the time the request is signed, entitled to any portion of the patient's estate upon 74 

death of the qualified patient under a will or any operation of law; or 75 

      (c) an owner, operator, or employee of a health care facility where the patient is receiving 76 

medical treatment or where the patient resides. 77 

  (4) The patient's attending physician may not be a witness to the signing of the written 78 

request. 79 

  (5) If the patient is a patient in a long-term care facility, as defined in California Health 80 

and Safety Code  at the time the written request is made, one of the witnesses must be an 81 

Ombudsman or similar professional designated by the facility and meeting qualifications 82 

established by the department by rule. 83 

 84 

Section 5.  Right to rescind request -- requirement to offer opportunity to rescind. 85 

  (1) A qualified patient may at any time rescind their request for aid-in-dying medication 86 

without irrespective of his/her mental state. 87 

  (2) The attending physician shall explain the patient’s right to rescind the request prior to 88 

writing a prescription for aid-in-dying medication under [sections 1 through 20]. 89 

  90 

Section 6.  Attending physician responsibilities. 91 

  (1) The attending physician shall:      92 

     (a) make the initial determination of whether an adult patient: 93 

           (i)  is competent; 94 

           (ii)  has a terminal illness; and 95 

           (iii) has voluntarily made the request for aid-in-dying medication pursuant to [sections 3 96 

and 4]; 97 

      (b) ensure that the patient is making an informed decision as defined in Section (2)(i). 98 

      (c) except as provided in [section 7], refer the patient to a consulting physician to confirm 99 

the diagnosis and prognosis and for a determination that the patient is competent and is acting 100 

voluntarily; 101 

      (d) if appropriate, refer the patient for counseling pursuant to [section 8]; 102 

      (e) ensure that the patient's request does not arise from coercion or undue influence by 103 
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another person; 104 

      (f) recommend that the patient notify the patient's next of kin; 105 

      (g) counsel the patient about the importance of: 106 

           (i) having another person present when the patient takes the aid-in-dying medication 107 

prescribed pursuant to [sections 1 through 20]; and 108 

           (ii)  not taking the aid-in-dying medication in a public place; 109 

      (h)  inform the patient that the patient may rescind the request for aid-in-dying 110 

medication at any time and in any manner; 111 

      (i) offer the patient an opportunity to rescind the request for medication before 112 

prescribing the aid-in-dying medication; 113 

      (j) verify, immediately prior to writing the prescription for medication, that the patient is 114 

making an informed decision; 115 

      (k) fulfill the medical record documentation requirements of [section 12]; 116 

      (l) ensure that all appropriate steps are carried out in accordance with [sections 1 through 117 

20] before writing a prescription for aid-in-dying medication to enable a qualified patient, and 118 

      (m) (i) dispense aid-in-dying medications directly, including ancillary medication 119 

intended to minimize the qualified patient's discomfort, if the attending physician: 120 

         (A) is registered as a dispensing physician with the board of medical examiners provided 121 

for in the California Health and Safety Code. 122 

            (B) has a current drug enforcement administration certificate; and 123 

         (C) complies with any applicable administrative rule; or 124 

           (ii)  with the qualified patient's written consent, contact a pharmacist, inform the 125 

pharmacist of the prescription, and deliver the written prescription personally or by mail to the 126 

pharmacist, who shall dispense the medications to either the qualified patient, the attending 127 

physician, or a person expressly designated by the qualified patient. 128 

  (2)  Unless otherwise prohibited by law, the attending physician may sign the qualified 129 

patient's death certificate. 130 

  131 

Section 7.  Consulting physician confirmation -- waiver. 132 

  (1)  Before a patient may be considered a qualified patient under [sections 1 through 20], 133 

a consulting physician shall: 134 

      (a)  examine the patient and the patient's relevant medical records; 135 

      (b)  confirm in writing the attending physician's diagnosis that the patient is suffering 136 

from a terminal illness; and 137 

      (c)  verify that the patient: 138 

           (i)  is competent; 139 

           (ii) is acting voluntarily; and 140 

           (iii) has made an informed decision. 141 

  (2) (a) The requirements of this section do not apply if in the attending physician's 142 

opinion the requirements would result in an undue hardship for the patient because: 143 

           (i) the patient's terminal illness is sufficiently advanced that confirmation of the illness is 144 

not necessary; or 145 

           (ii) an appointment with a consulting physician cannot be made within a reasonable 146 

amount of time or with a physician who is within a reasonable distance of the patient's residence. 147 

      (b) An attending physician who waives the requirement for a confirmation by a 148 

consulting physician shall document the reasons for the waiver in the medical documentation 149 

required pursuant to [section 12]. 150 

  151 

Section 8.  Counseling referral. 152 

  (1) An attending physician or a consulting physician shall refer a patient who has 153 

requested aid-in-dying medication under [sections 1 through 20] for counseling if in the opinion 154 

of the attending physician or the consulting physician the patient may be suffering from a 155 
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psychiatric or psychological disorder or depression causing impaired judgment. 156 

  (2) Medication may not be prescribed pursuant to this Act until the person performing the 157 

counseling determines that the patient is not suffering from a psychiatric or psychological 158 

disorder or depression causing impaired judgment. 159 

  160 

Section 9.  Informed decision required. A patient may not receive a prescription for aid-in-dying 161 

medication pursuant to [sections 1 through 20] unless the patient has made an informed decision 162 

as defined in [section 2]. Immediately before writing a prescription for aid-in-dying medication 163 

under [sections 1 through 20], the attending physician shall verify that the patient is making an 164 

informed decision. 165 

  166 

Section 10.  Family notification recommended -- not required. The attending physician shall 167 

recommend that a patient notify the patient's next of kin of the patient's request for aid-in-dying 168 

medication pursuant to [sections 1 through 20]. A request for medication under [sections 1 169 

through 20] may not be denied because a patient declines or is unable to notify the next of kin. 170 

  171 

Section 11.  Form of request. A request for medication as authorized by [sections 1 through 20] 172 

must be in substantially the following form: 173 

  174 

REQUEST FOR MEDICATION TO END MY LIFE 175 

IN A HUMANE AND DIGNIFIED MANNER     I,......................................................, am an 176 

adult of sound mind. 177 

      I am suffering from ................, which my attending physician has determined is a 178 

terminal illness and which has been medically confirmed by a consulting physician, unless my 179 

attending physician has waived the confirmation requirement as provided in [section 7]. 180 

      I have been fully informed of my diagnosis and prognosis, the nature of the aid-in-dying 181 

medication to be prescribed and potential associated risks, the expected result, and the feasible 182 

alternatives or additional treatment opportunities, including comfort care, hospice care, and pain 183 

control. 184 

      I request that my attending physician prescribe medication that, if taken, will end my life 185 

in a humane and dignified manner and authorize my attending physician to contact any 186 

pharmacist about my request. 187 

      INITIAL ONE: 188 

............ I have informed my family of my decision and taken their opinions into consideration. 189 

............ I have decided not to inform my family of my decision. 190 

............ I have no family to inform of my decision. 191 

      I understand that I have the right to rescind this request at any time. 192 

      I understand the full import of this request and I expect to die if I take the aid-in-dying 193 

medication prescribed.  I further understand that although most deaths occur within 3 hours, my 194 

death may take longer, and my attending physician has counseled me about this possibility. 195 

     I make this request voluntarily and without reservation, and I accept full moral 196 

responsibility for my actions. 197 

Signed:.............................................. 198 

Dated:.............................................. 199 

DECLARATION OF WITNESSES 200 

      We declare that the person signing this request: 201 

      (a) is personally known to us or has provided proof of identity; 202 

      (b) signed this request in our presence; 203 

      (c) appears to be of sound mind and not under duress, fraud, or undue influence; and 204 

      (d) is not a patient for whom either of us is the attending physician. 205 

............................Witness 1/Date 206 

............................Witness 2/Date 207 
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NOTE: One witness may not be a relative (by blood, marriage, or adoption) of the person 208 

signing this request, may not be entitled to any portion of the person's estate upon death, and may 209 

not own, operate, or be employed at a health care facility where the person is a patient or where 210 

the person resides. If the patient is an inpatient at a health care facility, one of the witnesses must 211 

be an individual designated by the facility. 212 

  213 

Section 12.  Medical record documentation requirements. The following items must be 214 

documented or filed in the patient's medical record: 215 

  (1) the determination and the basis for determining that a patient requesting aid-in-dying 216 

medication pursuant to this Act is a qualified patient; 217 

  (2) all oral requests by a patient for aid-in-dying medication made pursuant to [section 4]; 218 

  (3) all written requests by a patient for aid-in-dying medication made pursuant to 219 

[sections 3 and 4]; 220 

  (4) the attending physician's diagnosis, prognosis, and determination that the patient is 221 

competent, is acting voluntarily, and has made an informed decision; 222 

  (5) unless waived as provided in [section 7], the consulting physician's diagnosis, 223 

prognosis, and verification that the patient is competent, is acting voluntarily, and has made an 224 

informed decision; 225 

  (6) the reasons for waiver of confirmation by a consulting physician, if a waiver was 226 

made; 227 

  (7) a report of the outcome and determinations made during counseling, if performed; 228 

  (8) the attending physician's offer before prescribing the aid-in-dying medication to allow 229 

the patient to rescind the patient's request for the medication; and 230 

  (9) a note by the attending physician indicating: 231 

      (a) that all requirements under [sections 1 through 20] have been met; and 232 

      (b) the steps taken to carry out the request, including a notation of the aid-in-dying 233 

medication prescribed. 234 

  235 

Section 13.  Effect on construction of wills, contracts, and statutes. 236 

  (1) A provision in a contract, will, or other agreement, whether written or oral, to the 237 

extent the provision would affect whether a person may make or rescind a request for aid-in-238 

dying medication, is not valid. 239 

  (2) An obligation owing under any currently existing contract may not be conditioned or 240 

affected by a person making or rescinding a request for aid-in-dying medication. 241 

  242 

Section 14.  Insurance or annuity policies. 243 

  (1) The sale, procurement, or issuance of a life, health, or accident insurance or annuity 244 

policy or the rate charged for a policy may not be conditioned upon or affected by a person 245 

making or rescinding a request for aid-in-dying medication. 246 

  (2) A qualified patient's act of self-administering aid-in-dying medication may not have 247 

an effect upon a life, health, or accident insurance or annuity policy. 248 

  249 

Section 15.  Immunities -- prohibitions on certain health care providers -- notification -- 250 

permissible sanctions. 251 

      (1) A person is not subject to civil or criminal liability or professional disciplinary action 252 

for participating in good faith compliance with [sections 1 through 20], including an individual 253 

who is present when a qualified patient self-administers the prescribed aid-in-dying medication. 254 

      (2) A health care provider or professional organization or association may not subject an 255 

individual to censure, discipline, suspension, loss of license, loss of privileges, loss of 256 

membership, or other penalty for participating or refusing to participate in good faith compliance 257 

with [sections 1 through 20]. 258 

      (3) A request by a patient for or provision by an attending physician of medication in 259 
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good faith compliance with the provisions of [sections 1 through 20] does not constitute neglect 260 

or elder abuse for any purpose of law or provide the sole basis for the appointment of a guardian 261 

or conservator. 262 

      (4)  (a) A health care provider may choose whether to participate in providing to a 263 

qualified patient any aid-in-dying medication pursuant to sections 1 through 20] and is not under 264 

any duty, whether by contract, by statute, or by any other legal requirement, to participate in 265 

providing a qualified patient with the medication. 266 

        (b) If a health care provider is unable or unwilling to carry out a patient's request under 267 

[sections 1 through 20] and the patient transfers care to a new health care provider, the prior 268 

health care provider shall transfer, upon request, a copy of the patient's relevant medical records 269 

to the new health care provider. 270 

  (5) (a) Unless otherwise required by law, a health care provider may prohibit another 271 

health care provider from participating in [sections 1 through 20] on the premises of the 272 

prohibiting provider if the prohibiting provider has notified the health care provider in writing of 273 

the prohibiting provider's policy against participating in [sections 1 through 20]. Nothing in this 274 

subsection (5) shall prevent a health care provider from providing a patient with health care 275 

services that do not constitute participation in [sections 1 through 20]. 276 

      (b) Notwithstanding the provisions of subsections (1) through (4), a health care provider 277 

may subject another health care provider to the following sanctions if the sanctioning health care 278 

provider has notified the sanctioned provider prior to participation in activities under [section 1 279 

through 20] that the sanctioning provider prohibits participation in activities under [sections 1 280 

through 20]: 281 

         (i) loss of privileges, loss of membership, or any other sanction provided pursuant to the 282 

medical staff bylaws, policies, and procedures of the sanctioning health care provider if the 283 

sanctioned provider is a member of the sanctioning provider's medical staff and participates in 284 

[sections 1 through 20] while on the health care facility premises of the sanctioning health care 285 

provider, but not including the private medical office of a physician or other provider; 286 

         (ii) termination of lease or other property contract or other nonmonetary remedies 287 

provided by lease contract, not including loss or restriction of medical staff privileges or 288 

exclusion from a provider panel, if the sanctioned provider participates in activities under 289 

[sections 1 through 20] while on the premises of the sanctioning health care provider or on 290 

property that is owned by or under the direct control of the sanctioning health care provider; or 291 

           (iii) termination of contract or other nonmonetary remedies provided by contract if the 292 

sanctioned provider participates in activities under [sections 1 through 20] while acting in the 293 

course and scope of the sanctioned provider's capacity as an employee or independent contractor 294 

of the sanctioning health care provider. 295 

      (c) The provisions of subsection (5)(b) may not be construed to prevent: 296 

           (i) a health care provider from participating in activities under [sections 1 through 20] 297 

while acting outside the course and scope of the provider's capacity as an employee or 298 

independent contractor; or 299 

           (ii) a patient from contracting with the patient's attending physician or consulting 300 

physician to act outside the course and scope of the provider's capacity as an employee or 301 

independent contractor of the sanctioning health care provider. 302 

      (d) A health care provider that imposes sanctions pursuant to subsection (5)(b) shall 303 

follow all due process and other established procedures of the sanctioning health care provider 304 

that are related to the imposition of sanctions on any other health care provider. 305 

  (6) For purposes of this section, "participating in”  [sections 1 through 20]" means to 306 

perform: 307 

      (a) the duties of an attending physician pursuant to [section 6]; 308 

      (b) the duties of a consulting physician pursuant to [section 7]; or 309 

      (c) the counseling function pursuant to [section 8]. 310 

  (7) Suspension or termination of staff membership or privileges under subsection (5) is 311 
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not reportable to a licensing board provided for in Title 37. Action taken pursuant to [section 4, 312 

6, 7, or 8] may not be the sole basis for a report of unprofessional conduct under 37-1-308. 313 

  (8) A provision of [sections 1 through 20] may not be construed to allow a lower standard 314 

of care for patients in the community where the patient is treated or in a similar community. 315 

  316 

Section 16.  Nonsanctionable activities. A health care facility or provider may not sanction 317 

another health care provider under [section 15] for: 318 

  (1) making an initial determination that a patient has a terminal illness and informing the 319 

patient of the medical prognosis; 320 

  (2) providing information about the California Death With Dignity Act to a patient upon 321 

the request of the patient; 322 

  (3) providing a patient, upon the request of the patient, with a referral to another 323 

physician; or 324 

  (4) contracting with a patient to act outside the course and scope of the provider's 325 

capacity as an employee or independent contractor of a health care provider that prohibits 326 

activities under [sections 1 through 20]. 327 

  328 

Section 17.  Liabilities. 329 

      (1) Purposely or knowingly altering or forging a request for medication to end a patient's 330 

life without authorization of the patient or concealing or destroying a rescission of a request for 331 

medication is punishable as a felony if the act is done with the intent or effect of causing the 332 

patient's death. 333 

      (2) Purposely or knowingly coercing or exerting undue influence on a patient to request 334 

medication for the purpose of ending the patient's life or to destroy a rescission of a request is 335 

punishable as a felony. 336 

      (3) Nothing in [sections 1 through 20] limits further liability for civil damages resulting 337 

from other negligent conduct or intentional misconduct by any person. 338 

      (4) The penalties in [sections 1 through 20] do not preclude criminal penalties applicable 339 

under other law for conduct inconsistent with the provisions of [sections 1 through 20]. 340 

  341 

Section 18.  Penalties. 342 

      (1) It is a felony for a person without authorization of the patient to purposely or 343 

knowingly alter, forge, conceal, or destroy an instrument, the reinstatement or revocation of an 344 

instrument, or any other evidence or document reflecting the patient's desires and interests with 345 

the intent and effect of causing a withholding or withdrawal of life-sustaining procedures or of 346 

artificially administered nutrition and hydration that hastens the death of the patient. 347 

      (2) Except as provided in subsection (1), it is a misdemeanor for a person without 348 

authorization of the patient to purposely or knowingly alter, forge, conceal, or destroy an 349 

instrument, the reinstatement or revocation of an instrument, or any other evidence or document 350 

reflecting the patient's desires and interests with the intent or effect of affecting a health care 351 

decision. 352 

      (3) For purposes of this section, "purposely" and "knowingly" have the meaning provided 353 

in 45-2-101. 354 

  355 

Section 19.  Claims by governmental entity for costs incurred. A governmental entity that incurs 356 

costs resulting from a qualified patient terminating the qualified patient's life in a public place 357 

while acting pursuant to [sections 1 through 20] may submit a claim against the estate of the 358 

person to recover costs and reasonable attorney fees related to enforcing the claim. 359 

  360 

Section 20.  Construction. Nothing in [sections 1 through 20] may be construed to authorize a 361 

physician or any other person to end a patient's life by lethal injection, mercy killing, or active 362 

euthanasia. Actions taken in accordance with [sections 1 through 20] shall not, for any purposes, 363 
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constitute suicide, assisted suicide, mercy killing, homicide or elder abuse under the law. 364 

  365 

Section 21.  Severability. If a part of [this act] is invalid, all valid parts that are severable from 366 

the invalid part remain in effect. If a part of [this act] is invalid in one or more of its applications, 367 

the part remains in effect in all valid applications that are severable from the invalid applications. 368 

  369 

Section 22.  Codification instruction. [Sections 1 through 20] are intended to be codified as an 370 

integral part of Title 50. 371 

  372 

Section 23.  Effective date. [This act] is effective on passage and approval. 373 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: National Lawyers Guild - San Francisco Bay Chapter  

 

STATEMENT OF REASONS 

 

The Problem:  Penal Code section 401 states that “Every person who deliberately aids, or 

advises, or encourages another to commit suicide, is guilty of a felony.”  

 

The Solution:  This resolution would allow physicians to prescribe ethically and legally accepted 

palliative care treatments for patients to control pain and other symptoms . 

 

The purpose of this proposed legislation is to improve the quality of end-of-life care for 

terminally ill Californians and their families.  Many dying patients suffer, even with the best care 

and pain management. Others fear their pain will become unbearable. Supporters of 

compassionate care for the terminally ill believe patients should have a full range of end-of-life 

choices, whether for curative treatment, palliative care, refusal of life-prolonging treatment or the 

right to request medication the patient can choose to self-administer to bring about a humane and 

dignified death.                

 

California is one of at least 34 states that outlaw assisted suicide.  Physicians’ fear of criminal 

and civil liability and professional disciplinary actions can result in the denial of appropriate pain 

and symptom management and can cause terminally ill patients to suffer prolonged, agonized 

deaths against their will.  Such laws can cause dying patients to turn to violent means to end their 

suffering or persuade loving family members to risk criminal prosecution. Aid in dying must be 

legalized to ensure patients receive safe and compassionate end-of-life care, and to protect 

everyone involved.   

 

The right to ask one’s physician for aid in dying is based on the simple premise that people 

should be free.  Especially when a person is terminally ill and death is near, he should be free to 

decide whether to prolong life as long as possible, or to end their suffering.   

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street#3237, 

San Francisco, CA 94104; (415) 397-1060; rpkoch1@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  Richard Koch 
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RESOLUTION 10-07-2014 

 

DIGEST  

Marijuana: Legalization, Regulation and Taxation  

Proposes legislation to legalize, regulate and tax the cultivation, possession and sale of marijuana 

and its derivatives, in the same manner as alcohol and tobacco sales.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 11-04-2002, which was withdrawn, Resolutions 03-09-2007 and 11-09-

2011, which were approved in principle, Resolutions 06-09-2009 and 01-02-2010,which were 

approved in principle as amended, and Resolution 09-03-2013, which was disapproved.  

 

Reasons: 

This resolution proposes legislation to legalize, regulate and tax the cultivation, possession and 

sale of marijuana and its derivatives, in the same manner as alcohol and tobacco sales. This 

resolution should be disapproved because the resolution lacks the text of the proposed 

legislation, and as such, it is speculative and inscrutable.   

 

The resolution generally urges that the Legislature and the Governor support, pass and enact 

unspecified legislation to legalize the possession, sale, cultivation, and other unspecified “con-

duct.”  But the resolution does not identify what legislation should be supported, passed, or 

enacted – added, amended or removed – to effect the proponent’s generic vision or goal.  

 

Marijuana has been determined a Schedule I controlled substance, governed by the federal 

Controlled Substance Act.  Under the Supremacy Clause, California cannot definitively legalize, 

regulate or tax a substance the Drug Enforcement Administration maintains is illegal to cultivate, 

possess, sell or use, to the extent the federal government chooses to enforce its law over any 

California enactment inconsistent with the Controlled Substance Act, or Drug Enforcement 

Administration policy and practice. 

  

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the 

Legislature and governor be urged to support, pass, and enact legislation to legalize the 

possession, sale, cultivation, and other conduct relating to marijuana and its derivatives by 

persons 21 years of age and older, regulate the sales of marijuana, impose fees on its sale, and, in 

general, treat marijuana sales in much the same manner as alcohol sales. 

 

PROPONENT: National Lawyers Guild - San Francisco Bay Chapter  

 

STATEMENT OF REASONS 

 

The Problem:  This resolution recommends regulation and taxation of marijuana for recreational 

use in California, as has recently been accomplished in Colorado and Washington states. This 

approach would end one form of governmental intrusion into the private lives of individuals, and 

generate much-needed tax revenue for the State of California.  
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The Solution:  Regulation and taxation would eliminate penalties for the cultivation, distribution, 

and possession of marijuana for adults 21 years of age and older. Marijuana should be regulated 

marijuana much like alcohol and tobacco, creating a tax that would bring in over a billion dollars 

to the State of California. The use of marijuana would not be totally unrestricted, but would 

rather be carefully controlled and regulated.  Growers would be required to purchase a license 

and renew that license every year for a fee. The Los Angeles Times has reported an estimate that 

California’s marijuana crop is a 14 billion dollar industry, above even vegetables and 

grapes.  Taxing this industry would result in increased tax revenue for a struggling economy. 

 

Marijuana prohibition needlessly destroys the lives and careers of literally hundreds of thousands 

of good, hard-working, productive citizens each year. The FBI reported in 2007 that more than 

800,000 Americans were arrested on marijuana charges the previous year, and that more than 5 

million Americans had been arrested for marijuana offenses in the past decade. Nearly 90 

percent of those arrests were for simple possession, not trafficking or sale. The criminalization of 

marijuana has invited government into our private lives; and wasted valuable law enforcement 

resources, which should be directed to serious and violent crimes.  

 

Several cities in California and elsewhere, including Santa Barbara, Santa Monica, Denver 

and Seattle, have enacted laws lowering the penalties for marijuana use. State Board of 

Equalization Chairperson Betty Yee, former San Francisco Sherriff Mike Hennessey and retired 

Orange County Superior Court Judge James Gray all support legalization. As former President 

Jimmy Carter stated: "Penalties against drug use should not be more damaging to an individual 

than the use of the drug itself. Nowhere is this clearer than in the laws against the possession of 

marijuana in private for personal use."  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush Street#3237, 

San Francisco, CA 94104; (415) 397-1060; rpkoch1@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  Richard Koch 
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RESOLUTION 10-08-2014 

 

DIGEST 

Health: Accessibility Requirement for Automatic External Defibrillators  

Amends Health and Safety Code section 1797.196 to require that automatic external 

defibrillators (AEDs) be stored in readily accessible and highly visible locations. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found.   

 

Reasons: 

This resolution amends Health and Safety Code section 1797.196 to require that automatic 

external defibrillators (AEDs) be stored in readily accessible and highly visible locations. This 

resolution should be disapproved because of its potential over-reach affecting private citizens, 

and their intended personal rather than public use of AEDs, and because the resolution replaces 

the existing AED placement and annual tenant and school personnel notification with confusing 

and uncertain language mandating AED placement at “readily accessible and highly visible 

locations,” a problematic alternative to the present statutory provisions.   

 

The resolution proposes striking the existing requirement that building owners annually provide 

tenants with American Heart Association and American Red Cross-approved material regarding 

the proper use and location of the AEDs. Under the current statute, instructions are also to be 

posted next to any installed AED.  Similar language applies to schools.  Deleting these 

provisions is neither wise nor necessary, and seems to go against the purpose of the resolution.  

The alternate language proposed, lacks certainty, clarity and specificity, and universal consensus 

about what constitutes a readily accessible location which is highly visible.  This creates the 

potential for confusion in an emergency, disagreement, and unwarranted litigation and liability. 

It may also create mischief, when most schools wisely keep the AED in the administrator or 

nurse’s office, rather than risk student vandalism or misuse in a common area, say hallway, 

entrance, yard, cafeteria, etc.  

 

The statute seeks to regulate and provide immunity for AEDs maintained and held out for 

purposes of public access and use, in schools, or in buildings for the benefit of tenants.  Yet, 

many people buy, maintain and locate AEDs, at their own expense, for their own use, and for use 

by certain known, trained individuals.  The breadth of the change seems to cover AEDs placed in 

any building. This may create unintended standards and liability for someone who may decide, 

when not legally obliged to do so, to purchase and store an AED for personal use, rather than for 

public use.  The purpose of the statute is to encourage, not punish, individuals and entities to 

acquire and maintain AEDs on premises for public safety.  The proposed change would 

introduce confusion and potential legal liability by extending the scope of the statute’s reach and 

standards to any building owner, including a private home, irrespective of the purpose and intent 

of the owner in acquiring and keeping the AED.                                            

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Health & Safety Code section 1797.196 to read as follows: 
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§ 1797.196 

     (b) 1 

           (3) When an AED is placed in a building, building owners shall ensure that tenants 2 

annually receive a brochure, approved as to content and style by the American Heart Association 3 

or American Red Cross, which describes the proper use of an AED, and also ensure that similar 4 

information is posted next to any installed AED. 5 

           (3) (4) When an AED is placed in a building, no less than once a year, building owners 6 

shall notify their tenants as to the location of AED units in the building.  each AED unit shall be 7 

stored in a location that is readily accessible and highly visible to the tenants.   8 

           (4) (5) When an AED is placed in a public or private K-12 school, the principal shall 9 

ensure that the school administrators and staff annually receive a brochure, approved as to 10 

content and style by the American Heat Association or the American Red Cross, that describes 11 

the proper use of an AED.  The principal shall also ensure that similar information is posted next 12 

to every AED.  The principal shall, at least annually, notify school employees as to the location 13 

of all AED units on the campus.  The principal shall designate the trained employees who shall 14 

be available to respond to an emergency that may involve the use of an AED during normal 15 

operating hours.  Each K-12 school AED unit shall be stored in a location that is readily 16 

accessible and highly visible to the school staff members during normal operating hours.  As 17 

used in this paragraph, “normal operating hours” means during the hours of classroom 18 

instruction and any school-sponsored activity occurring on school grounds. 19 

 20 

[subdivisions (a)-(b)(2) and (c)-(f) remain unchanged] 21 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:  Existing Law requires that when certain entities, such as a building owner 

provides, or a K-12 school, provide an Automated External Defibrillator (AED) unit, then the 

building owner or the school principal shall perform two unnecessary tasks.  Specifically, they 

shall: (1) annually provide a brochure on the use of an AED to the potential AED users and 

ensure that an informational brochure is posted next to every AED unit in the building or on 

campus, and (2) annually notify the building tenants or the school employees as to the location of 

all AED units.  

 

The Solution:  This resolution amends the Health and Safety Code section for these entities by 

removing these unnecessary requirements.  This Resolution also adds requirements that these 

entities store their AED units in locations where they are “readily accessible and highly visible” 

for use. 

 

Within the US, when an AED unit is turned on, then it automatically provides audio instructions 

in English.  Some AED units also provide visual prompts.  It is not necessary to provide a 

written brochure with instructions for proper AED use because during a cardiac emergency, 

there is simply no time to read an instruction manual.  Any lay rescuer, trained or not trained, can 

use an AED unit on a sudden cardiac arrest victim.  (See Civil Code § 1714.21.) 

 

Further, when an AED unit is in a building with tenants, and it is stored in a place that is “readily 

accessible and easily visible,” then there is no need for the building owner to notify the tenants 

about where the AED is located.  This is because the tenants should be able to see the unit on a 
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daily basis.  Likewise, when an AED unit in a K-12 school is stored in a place that is “readily 

accessible and easily visible during normal operating hours,” then there is no need for the 

Principal to notify the school staff members about where the AED is located because they too 

should be able to see the unit on a daily basis. 

 

AED units should be stored in places where they are obvious, just like how California requires 

fire extinguishers to be stored in obvious places. (See C.C.R., Title 8, § 6151.)  Unfortunately, 

there have been instances when an AED unit was needed and was located nearby, but was not 

used because the responders did not know that the unit was available or where it was being 

stored.  See Rotolo v. San Jose Sports and Entertainment, 151 Cal.App.4th 307 (6th Dist. 2007) 

(where the sudden cardiac victim died).  

 

If the AED unit is stored out in a location that is readily accessible, then the tenants of the 

building and the staff members of the K-12 school will immediately know where to find the unit 

it when there is a cardiac emergency, and the victim’s chances of survival will increase.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place, Novato, 

CA 94949; (415) 246-6647; catherinerucker@me.com 

 

RESPONSIBLE FLOOR DELEGATE:  Catherine Rucker 
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RESOLUTION 11-01-2014 

  

DIGEST 

License Plate Recognition Data: Prohibition of Dissemination Other than to Law Enforcement 

Adds Civil Code sections 1798.90.5 and 1798.90.51 to prohibit the retention, dissemination, or 

sale of automated license plate recognition system data and allows civil action for violations. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution adds Civil Code sections 1798.90.5 and 1798.90.51 to prohibit the retention, 

dissemination, or sale of automated license plate recognition system data and allows civil action 

for violations.  This resolution should be approved in principle because there is currently no 

regulation or limitation on the use of automated license plate recognition (“ALPR”) system data, 

and this resolution still allows for proper use of such data for law enforcement purposes.   

 

The proponent states that currently, the only regulation of ALPR system data is for that obtained 

by the California Highway Patrol, under Vehicle Code section 2413, for purposes related to 

vehicle theft prevention and apprehension.  Under that section, the Highway Patrol can maintain 

the data for no more than 60 days, unless it is being used for evidence or investigation of a 

felony. 

 

This resolution adds Civil Code section 1798.90.5 to extend restrictions on the storage and 

dissemination of ALPR system data to all collectors of same, preclude the sale of such data at 

any time, and preclude the retention beyond sixty days except when it is being used as evidence 

or for investigation of a felony, or upon court order after notice, and that if kept more than a 

year, it shall only be available for law enforcement purposes, upon warrant or court order.  The 

resolution also adds Civil Code section 1798.90.51 to provide for a civil action for consequential 

and incidental damages including costs and attorney fees.   

 

The proponent states that this resolution is based on, but is more restrictive than, SB 893 (Hill) 

(2013-2014 Reg. Sess.), which was ordered to the inactive file.  A salient feature of SB 893 was 

that, among other things, it would declare that ALPR system data is personal information under 

Civil Code section 1798.29, subdivision (g), which articulates the type of personal information 

that requires notification of the person in the event of a security breach, contains provisions that 

govern the gathering of such information, prohibits the retention of such information if the 

gatherer is a private entity, restricts the dissemination of such data by public agencies, and 

provides for civil damages of not less than $2,500.00 plus punitive damages, attorney fees, and 

costs.   
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TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored toadd Civil Code sections 1798.90.5 and 1798.90.51, to read as follows: 

 

§ 1798.90.5

      (a) The following definitions shall apply for purposes of this title: 1 

           (1) “Automated license plate recognition system” or “ALPR system” means a system of 2 

one or more mobile or fixed high-speed cameras combined with computer algorithms to convert 3 

images of registration plates into computer-readable data. 4 

           (2) “Person” includes a law enforcement agency, government agency, private entity, or 5 

individual. 6 

      (b) A person that operates an ALPR system shall not sell ALPR data for any purpose. 7 

      (c) A person that operates an ALPR system shall not make ALPR data available to an 8 

agency that is not a law enforcement agency or an individual who is not a law enforcement 9 

officer. The data shall not be shared for any purpose other than providing for public safety, 10 

conducting criminal investigations, and ensuring compliance with the law. 11 

      (d) ALPR data shall not be retained for more than 60 days, except in circumstances when 12 

the data is being used as evidence or for investigation of a felony or such retention is ordered by 13 

a court for good cause after notice is given to the person whose data is sought to be retained. 14 

      (e) ALPR data that has been retained for more than one year may be accessed only for 15 

law enforcement purposes, pursuant to a warrant or other court order. 16 

 17 

§ 1798.90.51. 18 

       An individual whose information is sold or disclosed in violation of this title may bring a 19 

civil action and shall be entitled to recover any and all consequential and incidental damages, 20 

including all costs and attorney’s fees. 21 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Existing law authorizes the Department of the California Highway Patrol to 

retain license plate data captured by license plate recognition (LPR) technology, also referred to 

as an automated license plate recognition (ALPR) system, for not more than 60 days unless the 

data is being used as evidence or for the investigation of felonies. The department is prohibited 

from selling the data or from making the data available to an agency that is not a law 

enforcement agency or an individual that is not a law enforcement officer. The Highway Patrol is 

allowed to use LPR data for the purpose of locating vehicles or persons reasonably suspected of 

being involved in the commission of a public offense, and the department is required to monitor 

the internal use of the data to prevent unauthorized use and to submit to the Legislature, as a part 

of the annual automobile theft report, information on the department’s LPR practices and usage. 

Current law only regulates ALPR data collected by the Department of the California Highway 

Patrol. Many other persons and agencies have the ability to collect license plate data. There are 

no effective restrictions on the use of the license plate data collected by local law enforcement 

and other governmental and private agencies. 
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The Solution:   This resolution prohibits disclosure of ALPR data to any agency or individual 

other than a law enforcement agency or a law enforcement officer for a law enforcement 

purpose. It imposes restrictions similar to those now imposed on the Highway Patrol on persons 

and entities that operate an ALPR system by prohibiting the sale of ALPR data and prohibiting 

the sharing of the data, except with a law enforcement agency or officer. This resolution provides 

that ALPR data shall not be retained for more than 60 days unless it is being used as evidence or 

in a felony investigation or unless retention of the data is ordered by a court after the affected 

person is given notice. ALPR data retained for more than one year may be accessed only for law 

enforcement purposes, pursuant to a warrant or other court order. It authorizes an individual 

whose information is sold or disclosed in violation of these provisions to bring a civil action and 

would entitle the individual to recover any and all consequential and incidental damages, 

including all costs and attorney’s fees. 

 

LEGISLATIVE HISTORY 

This resolution is based on, but is more restrictive than, SB 893, (Hill), presently pending in the 

legislature. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Patrick Fabian, Law Offices of Patrick 

Fabian, PO Box 1019, Petaluma, CA 94953; (415) 377-5443; phf@phfabian.com 

 

RESPONSIBLE FLOOR DELEGATE:  Patrick Fabian 
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RESOLUTION 11-02-2014 

 

DIGEST   

Vehicle Code: Additional Entry Devices for Vehicle 

Adds Vehicle Code section 27314 to require a dealer selling a used vehicle to provide additional 

ignition or entry mechanisms if the vehicle initially had such equipment. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History:   

No similar resolutions found.  

 

Reasons:  

This resolution adds Vehicle Code section 27314.6 to require a dealer selling a used vehicle to 

provide additional ignition or entry mechanisms if the vehicle initially had such equipment.  This 

resolution should be approved in principle because keys and remote devices are often lost or 

stolen during the life of the vehicle.  

 

This resolution would require licensed vehicle dealers selling a used vehicle to provide the buyer 

with two ignition keys and an electronic entry remote device, provided that the vehicle had such 

equipment when originally sold.  

 

Vehicles are commonly traded in on a replacement vehicle when a consumer purchases a new 

vehicle.  After resale, the loss of a single ignition key or entry device can result in an immobile 

vehicle until the ignition and door locks are replaced, often at considerable expense and loss of 

use of the vehicle.  The loss of a key costs the consumer as much as $400.00 to replace. The 

dealer pays much less.  Providing an extra key on resale is a low-cost way to prevent 

unnecessary anguish.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to add Vehicle Code section 27314.6 to read as follows: 

 

§ 27314.6 

      (a) No dealer shall sell or offer for sale any used passenger vehicle unless it is equipped 1 

with two ignition keys and an electronic entry remote device, or a combination ignition key and 2 

remote entry device, provide the vehicle when new was equipped with such electronic remote 3 

entry device. 4 

      (b)The requirements of this section shall not apply to sales to dealers, automobile 5 

dismantlers, or junk dealers. 6 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  
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STATEMENT OF REASONS 

 

The Problem:   For several years passenger vehicles have been equipped with electronically 

programmed ignition keys and remote entry devices.  In some cases the ignition key and remote 

device are combined into one unit, such as in hybrid vehicles.  In general only a dealer can 

duplicate and program such keys and devices.  The duplicating and programming cost can be as 

much as $400.00.  If the owner losses the only key to the vehicle, the cost will be even greater. 

 

New vehicles are equipped with two sets of keys and devices; however, when dealers purchase 

used cars as trade-ins or otherwise, they often do not require the seller to provide both keys and 

devices.  They will then re-sell the vehicle with only one key and device.  What owner wants to 

risk losing his or her only key?  However, duplicating that key by the buyer adds a significant 

undisclosed cost to the price of the vehicle.   

 

The Solution:  Dealers undoubtedly can duplicate the keys and devices at much lower cost, 

because they will incur no mark-up on the parts or labor required to duplicate the keys and 

devices.  Thus, any additional cost added to the price of the vehicle, if at all, would be nominal, 

as compared to an owner’s cost after purchasing the vehicle. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: John Hansen, Law Office of John T. 

Hansen, 101 Howard StreetSuite 310, San Francisco, CA 94105; (415) 444-6684; 

jhansenlaw101@gmail.com 

 

RESPONSIBLE FLOOR DELEGATE:  John Hansen 
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RESOLUTION 11-03-2014 

 

DIGEST  

CCBA Rules: Response to Requests for Position on Legislation 

Amends Article IV, sections 1 and 12 of the CCBA Bylaws to allow the Board of Directors to 

take a position on pending legislation consistent with CCBA’s mission, goals and values.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

Similar to Resolution 09-08-2007, which was approved in principle, but was later limited by 

Resolution 01-04-2008, which was approved in principle. 

 

Reasons: 

This resolution amends article IV, sections 1 and 12 of the CCBA Bylaws to allow the Board of 

Directors to take a position on pending legislation consistent with CCBA’s mission, goals and 

values.  Although finding a means for CCBA to address pending legislation is a laudible goal, 

this resolution should be disapproved because it lacks effective limitations on the types of bills 

that can be supported, grants discretion to the Board that could undermine CCBA’s credibility, 

and would allow a relatively small number of people to take positions that would be perceived as 

the position of CCBA. 

 

CCBA seeks to improve the law, in large part by leveraging its delegates’ backgrounds, 

experience and expertise to analyze and debate proposed legislation, ultimately voting on 

whether to approve in principle specific legislative changes.  It would be consistent with 

CCBA’s mission and goals for it to find a means to engage in a similar analysis of actual, 

pending legislation.  However, CCBA typically can do so only with respect to bills that are also 

the subject of current resolutions proposed by delegations, because the timing of the annual 

legislative session is shorter than CCBA’s process.  This resolution attempts to find a solution to 

this problem, but it contains substantive and procedural problems that merit its disapproval. 

The first substantive problem is that providing the Board with discretion to take positions on 

pending legislation may run counter to CCBA’s mission and goals.  CCBA has built a reputation, 

over decades, for providing an impartial, reliable review of proposed legislation, and for drafting 

new legislation that adequately addresses identified problems without creating unintended 

consequences.  This reputation stems directly from the months of review, deliberation, and 

amendment to which each resolution is subjected.  The abbreviated process proposed in this 

resolution would not provide the same benefits to legislators or the public. 

 

The second substantive problem with the resolution is that the ostensible limitation—allowing 

Board-vote support only for bills “consistent” with the CCBA “Mission, Goals and 

Organizational Values”—is extremely broad.  The Mission Statement, Goals and Organizational 

Values provide as follows: 

1. Mission Statement: The mission of the CCBA is to serve justice in California by 

bringing together attorney volunteers from across the State representing diverse 

backgrounds, experience, and expertise to seek, debate, and promote creative, non-

partisan solutions to law-related issues.  

2. Goals: The CCBA accomplishes its mission in California by:  

 Improving laws and the administration of justice;  

 Advancing the science of jurisprudence;  

 Advancing the education of California lawyers and fostering their professional 

excellence; and  
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 Promoting public understanding of and respect for the law, the justice system, 

and the roles of the legal profession and an independent judiciary in that 

system. 

3. Organizational Values:  

 To promote and facilitate volunteerism among California lawyers;  

 To foster open and vigorous debate of law-related issues in a courteous, 

respectful manner that avoids personal and partisan attacks;  

 To encourage originality, innovation, and accessibility in seeking solutions to 

law- related issues;  

 To eliminate prejudice and discrimination and to promote diversity in all 

CCBA activities, in the legal profession, in the judiciary, and in the general 

public;  

 To foster excellence in the legal profession;  

 To promote and facilitate communication and cooperation within the legal 

profession and with bar associations, the judiciary, the legislature, and the 

public; and  

 To maintain high standards of administrative integrity and fiscal 

accountability. 

(Rules of Operation and Procedure (2012) art. 1.)  Because it would allow support of any bill 

consistent with any one of these categories—including the encouragement of “originality, 

innovation, and accessibility in seeking solutions to law-related issues,” which would apply to 

most pending legislation—the resolution provides almost no substantive restriction on the 

Board’s authority. 

 

The Conference came to the same conclusion previously, when it enacted, and then modified, a 

policy regarding positions taken by the CCBA Board on pending legislation.  Resolution 09-08-

2007, which was approved in principle, established a mechanism by which the CCBA Board 

could take a position on pending legislation, without deliberation or vote of the Conference 

delegates.  That resolution, which was designed to address the issue identified by the proponent 

of this resolution, provided that, upon receipt of a request for a position on pending legislation, 

the Legislative Committee of the CCBA Board would evaluate the legislation, and take one of 

four positions, depending on the relationship between the proposed legislation, on the one hand, 

and Conference goals and earlier-passed resolutions, on the other hand: 

(A) Sponsor, if the bill was “on all fours” with a previously-passed resolution; 

(B) Support, if the bill was “consistent with the [CCBA]’s stated mission and goals”; 

(C) Oppose, if the bill was contrary to a previously-passed resolution, or was inconsistent 

with CCBA’s mission and goals; or  

(D) Take no position, if the bill was not germane. 

The written recommendation of the Chair of the Legislative Committee would be forwarded to 

the CCBA Board, for supermajority vote. 

 

The next year, the Conference approved in principle Resolution 01-04-2008, which amended the 

policy established by Resolution 09-08-2007, to delete subdivision (B).  In deliberating and 

voting on these two prior resolutions, the Conference necessarily considered the issue presented 

by this resolution, and determined that the CCBA Board should only provide support for a bill if 

it is substantially similar to a resolution previously debated and approved by the Conference.  In 

essence, this resolution seeks to reintroduce the deleted subdivision (B) to the existing policy. 

 

The procedural problem with this resolution is that, even assuming that the CCBA Board should 

be empowered to take a position on pending legislation, this resolution would allow the Board to 

take such a position based on the views of fewer than half of the Board members.  The CCBA 

Bylaws provide that a simple majority constitutes a quorum of the Board – currently, 13 out of 
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the 25 members on the Board.  Thus, the Resolution’s requirement of a “supermajority” vote of 

75% “of the directors represented at a Board meeting at which a quorum is present” would allow 

a position to be taken based on the vote of ten out of the 25 directors on the Board, if taken at a 

meeting at which only a quorum of 13 directors was present.  Even if that outcome is unlikely, 

changing the Bylaws to allow such a process would dilute the significance of a CCBA approval, 

and allow opponents of legislation supported by CCBA an easy sound bite that CCBA approvals 

don’t necessarily mean what they used to mean – even though the position would technically 

only be described as the position of the CCBA Board. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the CCBA 

Board of Directors amend Article IV, Sections 1 and 12 Bylaws of the Conference of California 

Bar Associations, to read as follows: 

 

ARTICLE IV 

Section 1.  Corporate Powers; Exercise by Board.  This corporation shall have powers to 1 

the full extent allow by law.  All powers and activities of this corporation shall be exercised and 2 

managed by the Board of Directors of this corporation directly, or if delegated, under the 3 

ultimate direction of the Board.  Upon the affirmative vote of a supermajority of 75% of the 4 

directors represented at a Board meeting at which a quorum is present, the Board may take a 5 

public position, it its own name, in support of, or in opposition to, pending legislation, provided 6 

that the Board’s position is (i) consistent with Conference of California Bar Association’s 7 

Mission, Goals and Organizational Values set forth in Article 1 of the Conference of California 8 

Bar Associations 2012 Rules of Operation & Procedure, and (ii) not inconsistent with prior 9 

resolutions passed by the Conference of California Bar Associations in the past five years.  10 

  11 

  Section 12.  Quorum; Required Votes.  A majority of the total number of directors then in 12 

office shall constitute a quorum, provided that in no event shall the required quorum be less  than 13 

one-fifth of the authorized number of director or two directors, whichever is larger.  The act of a 14 

majority of the directors present at a meeting at which a quorum is present shall be the act of the 15 

Board of Directors, except as otherwise provided in Article IV, Section 1 (taking position on 16 

pending legislation); Article IV, Sections 6 (filling Board vacancies), 7 (removing directors) and 17 

13 (taking action without a meeting); Article V, Section 1 (appointing Board Committees); 18 

Article VIII, Section 2) (approving self-dealing transactions); Article IX, Section 2 (approving 19 

indemnification); and Article X, Section 4 (amending Bylaws), of these Bylaws or in the 20 

California Benefit Corporation Law.  A meeting at which a quorum is initially present may 21 

continue to transact business notwithstanding the withdrawal of directors, if action taken is 22 

approved by at least a majority of the required quorum for such meeting. 23 

 24 

ARTICLE IV 25 

  26 

  Section 1.  Corporate Powers; Exercise by Board.  This corporation shall have powers to 27 

the full extent allow by law.  All powers and activities of this corporation shall be exercised and 28 

managed by the Board of Directors of this corporation directly, or if delegated, under the 29 

ultimate direction of the Board.  Upon the affirmative vote of a supermajority of 75% of the 30 

directors represented at a Board meeting at which a quorum is present, the Board may take a 31 

public position, it its own name, in support of, or in opposition to, pending legislation, provided 32 

that the Board’s position is (i) consistent with Conference of California Bar Association’s 33 

Mission, Goals and Organizational Values set forth in Article 1 of the Conference of California 34 

Bar Associations 2012 Rules of Operation & Procedure, and (ii) not inconsistent with prior 35 
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resolutions passed by the Conference of California Bar Associations in the past five years.  36 

  37 

  Section 12.  Quorum; Required Votes.  A majority of the total number of directors then in 38 

office shall constitute a quorum, provided that in no event shall the required quorum be less  than 39 

one-fifth of the authorized number of director or two directors, whichever is larger.  The act of a 40 

majority of the directors present at a meeting at which a quorum is present shall be the act of the 41 

Board of Directors, except as otherwise provided in Article IV, Section 1 (taking position on 42 

pending legislation); Article IV, Sections 6 (filling Board vacancies), 7 (removing directors) and 43 

13 (taking action without a meeting); Article V, Section 1 (appointing Board Committees); 44 

Article VIII, Section 2) (approving self-dealing transactions); Article IX, Section 2 (approving 45 

indemnification); and Article X, Section 4 (amending Bylaws), of these Bylaws or in the 46 

California Benefit Corporation Law.  A meeting at which a quorum is initially present may 47 

continue to transact business notwithstanding the withdrawal of directors, if action taken is 48 

approved by at least a majority of the required quorum for such meeting.  49 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of San Francisco  

 

STATEMENT OF REASONS 

 

The Problem:   Since the CCBA holds its Conference on an annual basis at the end of the annual 

legislative year, there is no opportunity to bring current pending legislation before the 

Conference for a vote before that legislation has been voted upon by state 

legislators.  Furthermore, the current Bylaws do not expressly authorize the Board to take a 

position on pending legislation.  Thus, even if a piece of legislation is completely consistent with 

the mission, goals and values of the Conference, as expressed in both its mission statement and 

the votes of the Conference delegates over the years on related legislation, the CCBA and its 

Board have not had a voice in bills that its membership almost certainly would have otherwise 

supported as consistent with its mission, goals and values.  

 

For example, last September, Assembly Bill 1024, aka the State Bar Dream Act, was introduced 

to ensure that a qualified individual cannot be denied a law license simply because of his or her 

immigration status, and specifically authorized the Supreme Court to admit to the practice of law 

an applicant who is not lawfully present in the United States, upon certification by the 

Committee of Bar Examiners that the applicant has fulfilled those requirements for 

admission.  The Dream Act was passed by the legislature and signed into law, effective January 

1, 2014.  Relying upon the authority granted by this legislation, on January 2, 2014, the 

California Supreme Court, in a landmark ruling, held unanimously that undocumented 

immigrants can be admitted to the practice of law in California and granted undocumented 

immigrant Sergio Garcia his law license.  CCBA’s lobbyist Larry Doyle, acting on his own 

behalf, was instrumental in the passage and signing of the State Bar Dream Act.  Larry believed 

that the bill was one that was completely consistent with the missions, goals and values of the 

CCBA, and very much wished that the CCBA or its Board could lend its support for the bill’s 

passage.  However, the CCBA was unable to do so since the Conference was not convening until 

after the State Bar Dream Act had already been signed into law, and the Board was not expressly 

authorized to take a position on pending legislation.    

 

The Solution:   This amendment to CCBA’s Bylaws would give the Board authority to support 

or oppose pending legislation in its own name, and thereby allow the CCBA to become more 

involved in the legislative process and to effectuate its mission, goals and organizational 
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values.  The Bylaws would limit the Board to taking a position on pending legislation only if 

such action was voted upon by an affirmative vote of a supermajority of the Board, and the 

Board’s position was (i) consistent with CCBA’s Mission, Goals and Organizational Values set 

forth in Article 1 of CCBA’s 2012 Rules of Operation & Procedure, and (ii) not inconsistent with 

prior resolutions passed by the CCBA in the past five years.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Cathleen Yonahara, Freeland Cooper & 

Foreman LLP, 150 Spear StSte. 1800, San Francisco, CA 94105; (415) 541-0200; 

yonahara@freelandlaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Cathleen Yonahara 

 

 

COMMENTS TO RESOLUTION 11-03-2014 

 

 

BAR ASSOCIATION OF NORTHERN SAN DIEGO 

 

DISAPPROVE: The vote of the conference of "approved in principle" as opposed to 

"disapproved" is sometimes determined by the difference in a few words.  It is unlikely that a bill 

that the Board would be asked to support or oppose would exactly mirror the language of a 

resolution approved by the conference.  The conference has a much larger cross section of the 

legal community than the Board.  Do we really want CCBA to take a stand on issues before the 

legislature based upon a small number of attorneys on the Board? 
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RESOLUTION 11-04-2014 

  

DIGEST 

Conference Rules: Maintenance of Records of Conference Actions 

Adds Rules 25 and 26 to Article IV of the CCBA 2012 rules of Operation and Procedure to 

provide for accurate tracking of Conference actions.   

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

Similar to Resolution 01-01-2008, which was approved in principle.   

 

Reasons: 

This resolution adds Rules 25 and 26 to Article IV of the CCBA 2012 rules of Operation and 

Procedure to provide for accurate tracking of Conference actions.  This resolution should be 

approved in principle because the resolution would result in improved access to accurate 

information about past Conference actions, which will promote our legislative purpose.       

 

The Conference does not have a formal rule of operation or procedure requiring public 

maintenance and display of records of past Conference actions, including Resolutions 

Committee recommendations, call-ups, withdrawals, votes and the substance of amendments.  At 

present it is not always easy for would-be proponents to ascertain Conference action on past 

resolutions, which may result in needless re-introduction of the same resolution and unnecessary 

debate.  For example, while the content of all resolutions introduced during the past many years 

is maintained on the Conference website, the Resolutions Committee recommendations for those 

resolutions are only available for some years, and the final Conference actions are rarely 

available.  Nor does the Conference have a procedure for allowing correction by delegates of any 

inaccurate records of past actions.  The Conference should have formal procedures in place for 

making records of past actions publicly available and ensuring those records are accurate, and 

the adoption of the formal rules proposed by this resolution will promote compliance with those 

procedures.  Easy access to accurate records of Conference actions will also facilitate our 

legislative work in Sacramento. 

 

Delegates should be aware, however, that if this resolution is passed opponents of legislation 

sponsored by the Conference would have the same easy access to information about Resolutions 

Committee reports and floor debate as would delegates.  But this is not a basis for disapproval of 

the resolution, since the public can at present access such records as we do make available.  

While ideally only delegates should be able to access information about our deliberations, 

restricting access is probably not feasible at present for technical and financial reasons.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the CCBA 

Board of Directors add add rules 25 and 26 to Article IV of the Conference of California Bar 

Associations 2012 Rules of Operation & Procedure to read as follows: 
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WHEREAS, the Conference of Delegates meets for three days ever year and its meeting 1 

schedule does not accommodate the preparation of minutes and their review, correction and 2 

approval at its next meeting; 3 

           WHEREAS, no record of the actions taken at the Conference is made publicly available 4 

for review and correction; 5 

           THEREFORE BE IT RESOLVED that the Conference of Delegates of the Conference of 6 

California Bar Associations recommends that the Board of Directors establish a process whereby 7 

the records of the Conference proceedings be made publicly available following each annual 8 

Conference for review and correction, if need be. 9 

           BE IT FURTHER RESOLVED that it is recommended that the process include (1) the 10 

retention of documents showing (a) call-ups, (b) withdrawal of call-ups and withdrawal of 11 

resolutions, (c) Reports of the Resolutions Committee; (1) that the record of the Conference be 12 

posted on the Conference website within a reasonable period of time after the conclusion of the 13 

Conference; (3) that every delegate to the Conference be afforded the opportunity to review and 14 

offer corrections to that record; and (4) that at its next meeting after 30 days have elapsed from 15 

the posting of the record of the Conference on the website, the Board of Directors shall consider 16 

corrections and vote on the approval of the record of the Conference. 17 

           TO THIS END, the Conference of Delegates recommends the Board adopt and add the 18 

following rules to Article IV of the Conference of California Bar Associations 19 

2012 Rules of Operation & Procedure: 20 

  25.  Record of Actions of the Conference.  The CCBA shall maintain copies of all 21 

resolutions submitted to the Conference including the Resolutions Committee recommendation 22 

for each resolution, if any. The Resolutions Committee, or such other committee as may be 23 

formed in the discretion of the Board of Directors, shall prepare a summary of the actions taken 24 

at the Conference and which contains the following information for each resolution submitted to 25 

the conference: (a) the resolution number; (b) the Resolutions Committee recommendation, if 26 

any; (c) whether the resolution was called up for debate by the Conference and, if so, whether 27 

debate was full or limited; (d) whether the resolution was withdrawn by the proponent; and (e) 28 

the action of the Conference on the resolution.  If a resolution passed the Conference with 29 

amendments, a copy of the resolution as amended shall be maintained and made available on the 30 

CCBA’s web site.  The CCBA shall maintain the information provided in this rule for a period of 31 

not less than 10 years and shall make it available on the CCBA’s web site within 30 days of 32 

completion of the Conference. 33 

  26.  Post-Conference Procedures.  The proponent of a resolution and any Delegate who 34 

registered to attend the Conference of Delegates shall have 30 days after posting of the reports 35 

and information provided in Article IV, rule 25, to offer any corrections to the summary of 36 

actions.  After the time for proponents and Delegates to offer corrections has lapsed, the Board 37 

shall act on any requests for corrections at its next duly scheduled meeting and shall notify the 38 

person making the request of the Board’s decision. 39 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Diego County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:   In 2008, the Conference passed Resolution 01-01-2008, a SDCBA resolution 

substantially similar to this one.  At that time, the Conference website disclosed the results of the 

Conference but there were errors that were not corrected and no procedure available to 

recommend corrections.  In addition, the CCBA’s web site is currently inconsistent in posting 

and maintaining a record of the final actions of the Conference.  As such, despite the 
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Conference’s passage of Resolution 01-01-2008, its procedures have not been adopted or made a 

formal part of the Conference rules.  Members of the Conference work very hard to draft and 

defend resolutions of varying levels of importance to our clients, colleagues, and fellow 

citizens.  If a resolution passes the Conference there should be an accurate record of that action 

for independent confirmation in the future.  As an example, in 2007, the Conference passed a 

SDCBA resolution amending the Conference rules to allow for law student voting rights at the 

Conference.  The change was not made and, in 2013, a law student was told she could not 

vote.  The SDCBA and others were unable to confirm that the resolution had in fact passed until 

after the Conference concluded.  As a further example, a resolution substantially similar to this 

one passed in 2008.  These changes, too, were not made to the Conference rules and the 

resolution passage is not publicly available.  There should be a system to allow proponents and 

interested parties to check on the action taken on specific resolutions. 

 

The Solution:   Would bring the issue of publication, review and corrections of Conference 

actions back to the Board of Directors for consideration and implementation and proposes new 

rules 25 and 26 which would provide for a record of actions of the conference and set forth post-

conference procedures that would allow for correction of the record of actions. 

 

LEGISLATIVE HISTORY 

This resolution is related to Similar to Resolution 01-01-2008 which was approved in principle at 

the 2008 Conference. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Karen Frostrom, Thorsnes Bartolotta 

McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, CA 92103; (619) 236-9363; 

frostrom@tbmlawyers.com 

 

RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom 
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RESOLUTION 11-05-2014 
 

DIGEST 
Rules of Court: Remove Reference to Municipal Court and Constables 

Amends California Rules of Court 10.810 to remove references to municipal courts and 

constables.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends California Rules of Court, rule 10.810 to remove references to 

municipal court and constables. This resolution should be approved in principle because it 

removes obsolete terms from the current Rules of Court.  

 

The term “municipal court” was made obsolete with the passage in 1998 of a constitutional 

amendment unifying the superior and municipal courts and the final unification of these court 

systems in 2001.  Upon this unification, the need for constables also was eliminated, as they 

were traditionally assigned to the former justice courts with populations of less than 40,000 

people, which have now been included in the superior court system.  Accordingly, reference 

to courts or positions which no longer exist is inappropriate and confusing, and this 

resolution to omit reference to such terms will provide necessary clarification. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that the Judicial 

Council amend California Rules of Court, rule 10.810, to read as follows: 

 

Rule  10.810 

      (a) Definition Except as provided in subdivision (b) and subject to the requirements of 1 

subdivisions (c) and (d), "court operations" as defined in Government Code section 77003 2 

includes the following costs: 3 

           (1) (judicial salaries and benefits) salaries, benefits, and public agency retirement 4 

contributions for superior and municipal court judges and for subordinate judicial officers; 5 

           (2) (nonjudicial salaries and benefits) salaries, benefits, and public agency retirement 6 

contributions for superior and municipal court staff whether permanent, temporary, full- or 7 

parttime, contract or per diem, including but not limited to all municipal court staff positions 8 

specifically prescribed by statute and county clerk positions directly supporting the superior 9 

courts; 10 

           (3) salaries and benefits for those sheriff, and marshal, and constable employees as the 11 

court deems necessary for court operations in superior and municipal courts and the supervisors 12 

of those sheriff, and marshal, and constable employees who directly supervise the court security 13 

function; 14 

           (4) court-appointed counsel in juvenile dependency proceedings, and counsel appointed 15 

by the court to represent a minor as specified in Government Code section 77003; 16 

           (5) (services and supplies) operating expenses in support of judicial officers and court 17 

operations; 18 

           (6) (collective bargaining) collective bargaining with respect to court employees; and 19 
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          (7) (indirect costs) a share of county general services as defined in subdivision (d), 20 

Function 11, and used by the superior and municipal courts. 21 

      (b) Exclusions  22 

Excluded from the definition of "court operations" are the following: 23 

           (1) law library operations conducted by a trust pursuant to statute; 24 

           (2) courthouse construction and site acquisition, including space rental (for other than 25 

court records storage), alterations/remodeling, or relocating court facilities; 26 

           (3) district attorney services; 27 

           (4) probation services; 28 

           (5) indigent criminal and juvenile delinquency defense; 29 

           (6) civil and criminal grand jury expenses and operations (except for selection); 30 

           (7) pretrial release services; 31 

           (8) equipment and supplies for use by official reporters of the courts to prepare transcripts 32 

as specified by statute; and 33 

           (9) county costs as provided in subdivision (d) as unallowable. 34 

      (c) Budget appropriations  35 

Costs for court operations specified in subdivision (a) shall be appropriated in county budgets for 36 

superior and municipal courts, including contract services with county agencies or private 37 

providers except for the following: 38 

           (1) salaries, benefits, services, and supplies for sheriff, and marshal, and constable 39 

employees as the court deems necessary for court operations in superior and municipal courts; 40 

           (2) salaries, benefits, services, and supplies for county clerk activities directly supporting 41 

thesuperior court; and 42 

           (3) costs for court-appointed counsel specified in Government Code section 77003. 43 

Except as provided in this subdivision, costs not appropriated in the budgets of the courts are 44 

unallowable.  45 

 46 

[subdivision (d) remains unchanged]  47 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  

 

STATEMENT OF REASONS 

 

The Problem:  Under existing law even though the municipal courts no longer exist and the 

constable functions have disappeared, they are still mentioned in the Rules of Court.  California 

Rules of Court rule 10.810 includes references to municipal court and constables.  Although it is 

harmless, it is also out of date, much like buggy-whip holders on curved dash Oldsmobiles at the 

beginning of the twentieth century.  

 

The Solution:  This resolution would remove references to municipal court and constables from 

the Rule of Court related to Court operations.  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad, 

CA 92018; (760) 434-6787; marnew@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 11-06-2014 

  

DIGEST 

Civil Procedure: Delete References to Statutes That No Longer Exist 

Amends Code of Civil Procedure section 2031.010 to delete its reference to chapter 3 and Code 

of Civil Procedure section 2017.710, et seq, which were repealed by the Legislature in 2012.  

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 2031.010 to delete its reference to 

chapter 3 and Code of Civil Procedure section 2017.710, which were repealed by the Legislature 

in 2012.  This resolution should be approved in principle because it cleans up the current code by 

deleting references to statutes that no longer exist. 

 

Under current law, Code of Civil Procedure section 2031.010, subdivision (a) references chapter 

3 of the Civil Discovery Act “commencing with Section 2017.710.”  Prior to 2012, the Civil 

Discovery Act included Code of Civil Procedure sections 2017.710 through 2017.740.  But, in 

2012, all of those statutes were repealed. (Stats. 2012, ch. 72, § 10 et seq. (SB 1574).)  Therefore 

the reference to them in the current code is meaningless. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Code of Civil Procedure section 2031.010 to read as follows: 

 

§ 2031.010 

(a) Any party may obtain discovery within the scope delimited by Chapters 2 1 

(commencing with Section 2017.010) and 3 (commencing with Section 2017.710), and subject to 2 

the restrictions set forth in Chapter 5 (commencing with Section 2019.010), by inspecting, 3 

copying, testing, or sampling documents, tangible things, land or other property, and 4 

electronically stored information in the possession, custody, or control of any other party to the 5 

action. 6 

 7 

[subdivisions (b) through (e) remain unchanged] 8 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Bar Association of Northern San Diego County  
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STATEMENT OF REASONS 

 

The Problem:  Existing Code of Civil Procedure Section 2031.010(a) makes reference to 

“Chapter 3 (commencing with Code of Civil Procedure section 2017.010).”  That Chapter has 

been removed by the legislature.  

 

The Solution:  This resolution deletes the obsolete reference in Code of Civil Procedure section 

2031.010(a) to “Chapter 3 (commencing with Code of Civil Procedure section 2017.010).”  

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Melissa Bustarde, Mayfield Bustarde, LLP, 

462 Stevens Ave., Ste. 303, Solana Beach, CA 92075; (858) 793-8090; 

bustarde@mayfieldbustarde.com 

 

RESPONSIBLE FLOOR DELEGATE:  Melissa Bustarde 
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RESOLUTION 11-07-2014 

 

DIGEST 

Unfair Debt Collection Practices: Inclusion of Law Firm in Attorney Exemption 

Amends Civil Code section 1788.2 to expand the current exemption of “attorney” to “a law firm 

or attorney(s)” from the definition of a “debt collector.” 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution amends Civil Code section 1788.2 to expand the current exemption of “attorney” 

to “a law firm or attorney(s)” from the definition of a “debt collector.”  This resolution should be 

disapproved because there is no indication that the Legislature intended to exclude multiple 

attorneys, even though working jointly for a client, from the definition of “debt collector” in the 

Rosenthal Fair Debt Collection Practices Act (“Rosenthal Act”), and Business and Professions 

Code section 6077.5 only refers to attorneys in the singular.   

 

The stated purpose of this resolution is to clarify the Legislature’s intent that the attorney 

exclusion is intended to cover law firms, and attorneys working jointly for a single client as well 

as solo attorneys.  The proponent’s articulation of the legislative intent to exempt law firms and 

attorneys from the reach of the Rosenthal Act would make sense if that were the actual 

legislative intent.  The specific wording of Business and Professions Code section 6077.5 says 

nothing of law firms, referring only to attorney in the singular, and, significantly, requiring any 

attorney’s employee who is not a member of the State Bar to comply with the obligations of the 

Rosenthal Act, along with specific regulation as to the attorney’s conduct in connection with the 

collection of the consumer debt, as defined by Civil Code section 1788.2.  

 

The proponent cites Abels v. JBC Legal Group, P.C. (N.D. Cal. 2005) 227 F.R.D. 541 as an 

example of how the federal courts are interpreting the attorney exclusion to apply to a single 

attorney, but not to a law firm.  It makes sense to be concerned about the apparent incongruity of 

the result in a case like Abels v. JBC Legal Group, P.C..  However, it may be that the distinction 

is that the omission of the singular attorney from the definition of “debt collector” in the 

Rosenthal Act shows a legislative intent to allow an individual attorney to personally avoid the 

sanctions of the Act, but expose that attorney to State Bar sanctions if any prohibition contained 

in Business & Professions Code section 6077.5 is violated.  It would not seem that the State Bar 

has the ability to administer such discipline to a law firm, as opposed to an individual attorney.   

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Civil Code section 1788.2 to read as follows: 
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§ 1788.2 

    (a) Definitions and rules of construction set forth in this section are applicable for the 1 

purpose of this title. 2 

    (b) The term "debt collection" means any act or practice in connection with the collection 3 

of consumer debts.  4 

    (c) The term "debt collector" means any person who, in the ordinary course of business, 5 

regularly, on behalf of himself or herself or others, engages in debt collection. The term includes 6 

any person who composes and sells, or offers to compose and sell, forms, letters, and other 7 

collection media used or intended to be used for debt collection but does not include an attorney 8 

or counselor at lawa law firm or attorney(s). 9 

    (d) The term "debt" means money, property or their equivalent which is due or owing or 10 

alleged to be due or owing from a natural person to another person. 11 

    (e) The term "consumer credit transaction" means a transaction between a natural person 12 

and another person in which property, services or money is acquired on credit by that natural 13 

person from such other person primarily for personal, family, or household purposes. 14 

    (f) The terms "consumer debt" and "consumer credit" mean money, property or their 15 

equivalent, due or owing or alleged to be due or owing from a natural person by reason of a 16 

consumer credit transaction. 17 

    (g) The term "person" means a natural person, partnership, corporation, limited liability 18 

company, trust, estate, cooperative, association or other similar entity.  19 

    (h) Except as provided in Section 1788.18, the term "debtor" means a natural person from 20 

whom a debt collector seeks to collect a consumer debt which is due and owing or alleged to be 21 

due and owing from such person. 22 

    (i) The term "creditor" means a person who extends consumer credit to a debtor.  23 

    (j) The term "consumer credit report" means any written, oral or other communication of 24 

any information by a consumer reporting agency bearing on a consumer's creditworthiness, 25 

credit standing, credit capacity, character, general reputation, personal characteristics or mode of 26 

living which is used or expected to be used or collected in whole or in part for the purpose of 27 

serving as a factor in establishing the consumer's eligibility for (1) credit or insurance to be used 28 

primarily for person, family, or household purposes, or (2) employment purposes, or (3) other 29 

purposes authorized under any applicable federal or state law or regulation. The term does not 30 

include (a) any report containing information solely as to transactions or experiences between the 31 

consumer and the person making the report; (b) any authorization or approval of a specific 32 

extension of credit directly or indirectly by the issuer of a credit card or similar device; or (c) any 33 

report in which a person who has been requested by a third party to make a specific extension of 34 

credit directly or indirectly to a consumer conveys his or her decision with respect to that 35 

request, if the third party advises the consumer of the name and address of the person to whom 36 

the request was made and such person makes the disclosures to the consumer required under any 37 

applicable federal or state law or regulation. 38 

   (k) The term "consumer reporting agency" means any person which, for monetary fees, 39 

dues, or on a cooperative nonprofit basis, regularly engages, in whole or in part, in the practice of 40 

assembling or evaluating consumer credit information or other information on consumers for the 41 

purpose of furnishing consumer credit reports to third parties, and which uses any means or 42 

facility for the purpose of preparing or furnishing consumer credit reports. 43 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Sacramento County Bar Association  
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STATEMENT OF REASONS 

 

The Problem:   The Rosenthal Act excludes an attorney from the definition of a debt 

collector.  Several state courts have reasoned that such exclusion means an attorney or attorneys, 

whether as a single attorney or acting in a firm.  Despite the clear intent of the California 

Legislature, to exclude attorneys from the definition of a “debt collector” under the Rosenthal 

Act, the federal courts in California, starting with the decision in Abels v. JBC Legal Group, P.C.  

(N.D. Cal. 2005) 227 F.R.D. 541, 548, have held that the intent of the law did not extend the 

exemption to law firms, and thus law firms would be subject to the remedies set under the Act, 

whereas an individual attorney would not.  As a law firm is, of necessity and by regulation, 

comprised of individual attorneys, to say that an attorney, acting alone, is not a debt collector and 

that two acting as a firm are, is illogical.  Business and Professions Code, section 6077.5, already 

imposes regulation on the behavior of attorneys and their staff in the conduct of collecting for 

their clients.  In fact, the very act of the legislature in enacting Business and Professions Code 

section 6077.5, to specifically impose such regulation upon attorneys and law firms, is a clear 

indication that the legislature believed that there was no such regulation under the Rosenthal Act, 

and thus needed to enact such a section in order to extend the regulation to attorneys and law 

firms.  This resolution would amend the Rosenthal Act to clarify the legislature’s intent and 

resolve the split within California courts on the issue.  

 

The Solution:   This resolution proposes to amend Civil Code Section 1788.2(c) to add a specific 

reference to law firms, as well as add the plural indicator to the term “attorney”, in order to 

resolve a split between California federal and state courts in application of the same statute. 

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Carter Glahn, Severaid & Glahn, PC, 1787 

Tribute Road, Suite D, Sacramento, CA 95815; (916) 929-8383; cglahn@sbcglobal.net 

 

RESPONSIBLE FLOOR DELEGATE:  Carter Glahn 
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RESOLUTION 11-08-2014 

  

DIGEST 

Unfiled State Income Tax Returns: Statutory Penalties for Failure to File/Respond 

Amends Revenue and Taxation Code section 19133 to clarify that the Franchise Tax Board has 

discretion in assessing penalties for failing to respond to inquiries or filing a return. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution amends Revenue and Taxation Code section 19133 to clarify that the Franchise 

Tax Board has discretion in assessing penalties for failing to respond to inquiries or filing a 

return.  This resolution should be approved in principle because it allows the Franchise Tax 

Board to exercise discretion where taxpayers have made a good faith effort to comply with their 

obligations.   

 

The stated purpose of this resolution is to confirm that the added penalty for failing to respond to 

the Franchise Tax Board, or failing to file a return (of 25% of the amount of tax determined 

pursuant to section 19087, or of any deficiency) only applies to taxes actually owed, and to give 

the Franchise Tax Board discretion as to the amount of such penalty if imposed, based on the 

good faith efforts of the taxpayer in resolving the problem and/or responding to inquiries.  

 

The proponent notes that currently, a taxpayer who does not pay the full amount of tax when 

due, or simply fails for whatever reason to respond to correspondence from the Franchise Tax 

Board is subject to a 25% penalty of the full tax, in addition to any other penalties.  

 

This resolution would bring fairness and clarity to the subject, and bring the Revenue and 

Taxation Code more closely into line with the Federal position, which does not impose a penalty 

for failure to file if a taxpayer owes no tax, and caps the penalty at 25% of the tax actually owed 

if there is a failure to file when tax is owed.  (26 U.S.C. § 6651(a).) 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to amend Revenue and Taxation Code section 19133 to read as follows: 

 

§ 19133 

If any taxpayer fails or refuses to furnish any information requested in writing by the 1 

Franchise Tax Board or fails or refuses to make and file a return required by this part upon notice 2 

and demand by the Franchise Tax Board, then, unless the failure is due to reasonable cause and 3 

not willful neglect, the Franchise Tax Board may add a penalty of up to, but in no case to exceed, 4 

25 percent of the amount of tax determined pursuant to Section 19087 or of any deficiency tax 5 
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assessed by the Franchise Tax Board concerning the assessment of which the information or 6 

return was required, less any tax paid by the taxpayer on or before the applicable due date for 7 

such payment. In determining whether to assess a penalty, the Franchise Tax Board shall 8 

exercise discretion and consider evidence of the taxpayer’s good faith efforts to pay taxes and 9 

reasonable cause for failure to file a return or respond to any notice and demand. 10 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: Contra Costa County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  Existing law provides that a taxpayer who fails to respond to a notice and demand 

letter for tax return is subject to a 25 percent penalty of the amount of tax determined pursuant to 

Section 19087 or of any deficiency tax assessed by the Franchise Tax Board irrespective of 

whether the tax liability has been paid.  In addition, the use of the word “may” indicates the 

penalty is within the discretion of the Franchise Tax Board, but does not specifically indicate the 

percentage used to compute the penalty may be adjusted pursuant to the discretion of the 

Franchise Tax Board. 

 

Under current law a taxpayer who pays his or her tax liability in whole, or in part, but who does 

not respond to a notice and demand letter within the time indicated in said letter, is subject to a 

25% penalty on the tax liability without any limitation.  The fact the penalty is without limitation 

may subject a taxpayer who fails to respond to a letter, but who has paid his or her tax liability in 

whole, or in part, to an excessive fine in violation of the Excessive Fines Clause of the Eighth 

Amendment.  It is possible a penalty of $25,000 or more may be assessed against a taxpayer for 

simply failing to respond to a letter.  

 

The Solution:  This resolution would clarify the fact the penalty, and the percentage applied to 

the computation of the penalty, is within the sound discretion of the Franchise Tax Board, and 

not mandatory.  Furthermore, this resolution would limit the penalty for a simple failure to 

respond to a notice and demand letter.    

 

LEGISLATIVE HISTORY 

Not known. 

 

IMPACT STATEMENT 

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Christina Ortega, Youngman & Ericsson, 

LLP, 1981 N. Broadway, Suite 300, Walnut Creek, California 94596; (925) 930-6000; 

cortega@youngman.com 

 

RESPONSIBLE FLOOR DELEGATE:  Christina Ortega 

 

  



 

11-24 

 

RESOLUTION 11-09-2014 

 

DIGEST 

Bench Officer Disclosure Statements: Not Available on the Internet 

Adds sections 87211 and 87212 to the Government Code to provide that disclosure statements 

for judges and commissioners of court are not available on the Internet. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

     

Reasons: 

This resolution adds Government Code sections 87211 and 87212 to provide that disclosure 

statements for judges and commissioners of court are not available on the Internet.  This 

resolution should be approved in principle because it provides a balance between the public’s 

need for material information about potential conflicts of interest in the judiciary, with the 

interest of ensuring the safety of judges and commissioners. 

 

The proponent notes that under current law, the management of disclosure statements from 

judges and commissioners is handled in the same way that the federal government treats senior 

executives.  This suggests that making the information about judicial officers’ real property and 

financial investments readily available is of no benefit to the public, but poses real threats as to 

the security of bench officers. 

 

Although this falls under Title 9 of the Government Code, “Political Reform,” it is not about 

campaign financing directly.  Rather, these added statutes are about potential conflicts of interest 

in a judge or commissioner’s decision-making based on investments and property holdings.  

Although personal residences are exempted from the ambit of these disclosures under 

Government Code section 87206, subdivision (f), a balance needs to be struck between the 

public’s need to know and the potential for abuse of the information.  This resolution, which is 

generally patterned after 5 U.S.C. §105, with the addition of the prohibition of Internet posting, 

is a good effort at striking that balance.  

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 

sponsored to  add sections 87211 and 87212 to the California Government Code, to read as 

follows: 

 

§ 87211 1 

  Notwithstanding any other provision of law to the contrary, including the Political 2 

Reform Act of 1974, the Online Disclosure Act of 1997 and provisions to the contrary in 3 

sections 81008, 87500, 87500.2, and 87505 of the Government code, a statement disclosing the 4 

investments, interests in real property, and income from investments and interests in real 5 
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property of a judge or commissioner of courts of the judicial branch of government may not be 6 

made available on the internet.  In addition, no such statement may be made available to any 7 

person nor may any copy thereof be provided except upon a written application by such person 8 

stating- 9 

  (A) that person's name, occupation and address; 10 

  (B) the name and address of any other person or organization on whose behalf the 11 

inspection or copy is requested; and 12 

 (C) that such person is aware of the prohibitions on the obtaining or use of the report 13 

provided in Government Code section 87212. 14 

Any such application shall be made available to the public throughout the period during which 15 

the report is made available to the public. 16 

This section does not require the immediate and unconditional availability of reports filed by an 17 

individual described as a judge or commissioner of courts of the judicial branch of government 18 

in section 87200 of the Government Code if a finding is made by the Judicial Council, in 19 

consultation with either the Chief of Police of the city or the Sheriff of the county in which the 20 

judge or commissioner of courts of the judicial branch of government resides or serves as a 21 

judicial officer, that revealing personal and sensitive information could endanger that individual 22 

or a family member of that individual. 23 

  (A) A statement disclosing the investments, interests in real property, and income from 24 

investments and interests in real property may be redacted pursuant to this paragraph only- 25 

  (i) to the extent necessary to protect the individual who filed the report or a family 26 

member of that individual; and 27 

  (ii) for as long as the danger to such individual exists. 28 

  29 

§ 87212 30 

  It shall be unlawful for any person to obtain or use a a statement disclosing the 31 

investments, interests in real property, and income from investments and interests in real 32 

property of a judge or commissioner of courts of the judicial branch of government: 33 

  (A) for any unlawful purpose; 34 

  (B) for any commercial purpose, other than by news and communications media for 35 

dissemination to the general public; 36 

  (C) for determining or establishing the credit rating of any individual; or 37 

  (D) for use, directly or indirectly, in the solicitation of money for any political, charitable, 38 

or other purpose. 39 

  (2) The Attorney General or the District Attorney of the County in which the Judge or 40 

commissioner of courts resides or serves as a judicial officer may bring a civil action against any 41 

person who obtains or uses a statement disclosing the investments, interests in real property, and 42 

income from investments and interests in real property of a judge or commissioner of the courts 43 

of the judicial branch of government for any purpose prohibited in paragraph (1) of this 44 

subsection. The court in which such action is brought may assess against such person a penalty 45 

in any amount not to exceed $10,000. Such remedy shall be in addition to any other remedy 46 

available under statutory or common law.  47 

 

(Proposed new language underlined; language to be deleted stricken.) 

 

PROPONENT: San Mateo County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem:  California requires internet disclosure of financial assets, investments, and income 

of judges and is less protective than federal law.  For purposes of internet disclosure, California 
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treats judicial financial information the same way that federal law treats senior government 

executives.    

 

Recent allegations of public corruption by Senators Leland Yee and Ron Calderon have focused 

public attention upon a nexus between political fundraising and official duties.  Senator Yee’s 

disclosure of economic interests was so detailed that he disclosed receiving a $1.89 bottle of 

soda from the Coca Cola Bottling Company on March 11, 2013.  This absurd level of specificity, 

when contrasted with allegations of pay for play and gunrunning, underscores the fact that 

existing disclosure laws fail to achieve their objective.  Simply put, they do more harm than 

good. 

 

In a March 2013 report entitled “An Independent Review of the Impact of Providing Personally 

Identifiable Financial Information Online Submitted to the Congress and the President of the 

United States,” the National Academy of Public Administration noted the harmful effects of the 

STOCK Act’s requiring strict compliance with financial disclosure laws by senior government 

executives:   

 

“Virtually every agency met with during this study reported instances of senior executives 

covered under the new STOCK Act online disclosure requirements who were considering 

downgrades or retirement to avoid the online posting. Stated reasons centered on the desire to 

protect privacy, fear of identity theft or other financial harm, and sometimes, fear of harassment 

or physical harm. Although very few data are available to substantiate the impact of these 

concerns on recruitment and retention, agencies that often hire people from outside the federal 

government at the senior level (i.e., who would be covered by the online posting provision) 

provided examples of prospective new hires turning down jobs because of the 

requirement...Overall, officials are worried that if the STOCK Act’s provisions for online 

posting stay as they are, there will be serious, long-term negative consequences for the federal 

government in terms of attracting and retaining the talent it needs for its senior-most jobs.”  

 

The Solution:  With respect to judges, the Academy wrote:  “The breadth of their cases and the 

interests they entail are extreme and cannot be predicted, so reviewing judges’ point-in-time 

snapshot of financial holdings would almost be futile.”    (“The STOCK Act An Independent 

Review of the Impact of Providing Personally Identifiable Financial Information Online 

Submitted to the Congress and the President of the United States” by the National Academy of 

Public Administration, March 2013, finding 7, page xiv.  Full report available at 

http://www.napawash.org/wp-content/uploads/2013/03/STOCKactFinal1.pdf) 

 

The same concerns that the National Academy had with respect to senior government executives 

apply equally to California judges.  The proposed amendments address some of those concerns. 

They do not affect any disclosure statutes as to either campaign disclosure or gift reporting.  The 

amendments are limited to investment and real estate holdings and income.  They are modeled 

on federal statutes - 5 U.S.C. app. 4, §105(b)2, (b)3. 

 

LEGISLATIVE HISTORY 

This resolution is related to The Political Reform Act of 1974 (Government Code 81000, et seq.) 

The Online Disclosure Act of 1997 (Government Code 84600, et seq.) 

 

IMPACT STATEMENT 

This resolution would impact The Political Reform Act of 1974 (Government Code 81000, et 

seq.) The Online Disclosure Act of 1997 (Government Code 84600, et seq.) 

 



 

11-27 

 

AUTHOR AND/OR PERMANENT CONTACT: Rolando Pasquali, Pasquali Law Office, 

1220 Howard Avenue, Suite 250, Burlingame, CA 94010; (650) 579-0100; 

rolando@lawsuite.net 

 

RESPONSIBLE FLOOR DELEGATE:  Rolando Pasquali 
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Civil Procedure: To prevent secrecy agreements in litigation that endanger the public 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Code of Civil Procedure section 188 to read as follows: 

188. 

(a) It is the intent of the Legislature to better protect Californians from death or 
substantial injury caused by any public danger to health or safety, including, but not limited to, 
defective products, environmental hazards, and individuals or entities that physically harm, 
abuse, or molest others, by creating a presumption to protect the openness of information 
acquired through discovery. This presumption would apply to secrecy created by settlement 
agreements and "confidentiality" agreements, whether or not filed with the court, and also by 
stipulations for protective orders that would limit the disclosure of information acquired through 
discovery. 

(b) Notwithstanding any other provision of law, in any civil action in which the 
pleadings state facts setting forth and/or based upon the existence of a public danger to health or 
safety, evidence of or information concerning said public danger that was discovered during the 
course of litigation, whether or not that evidence or information was filed with the court, may not 
be kept secret pursuant to agreement of the parties or by court order, except as provided in this 
section. 

(c) In any civil action as described in subdivision (b), a court shall not enter, by 
stipulation or otherwise, an order otherwise authorized under the Code of Civil Procedure or 
other law or regulation if that order: restricts the disclosure of information obtained through 
discovery; approves a settlement agreement that would restrict the disclosure of such 
information; or restricts access to court records regarding such information; unless in connection 
with such order the court has first made independent findings of fact that--

(i) such order would not restrict the disclosure of information that is relevant to the 
protection of the public health or safety; or 

(ii) (A) the public interest in the disclosure of past, present, or potential health or safety 
danger is outweighed by a specific and substantial overriding interest in maintaining the 
confidentiality of the information or records in question; 

(B) This specific and substantial interest supports keeping the information secret to the 
point at which it overrides the presumption set forth in section (a); 

(C) A substantial probability exists that the specific and substantial interest will be 
substantially prejudiced if the information is not kept secret, such as a state-of-the-art trade secret 
or current proprietary customer list; 

(D) The proposed secrecy is narrowly tailored to protect the secrecy only of that 
information for which an overriding specific and substantial interest exists; 
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(E) No less restrictive means exist to achieve avoiding the substantial prejudice to the 
specific and substantial interest; 

(F) the requested order is no broader than necessary to protect the interest asserted; and 

(G) the information is kept secret only for the minimum period of time that the court 
deems appropriate to meet the requirements of (ii)(B) through (F) herein. 

(iii) No order entered as a result of the operation of this subdivision (c), other than an 
order approving a settlement agreement, may continue in effect after the entry of final judgment, 
unless at the time of, or after, such entry the court makes a separate finding of fact that the 
requirements of paragraph (c) continue to be met. 

(iv) The party who is the proponent for the entry of an order under this subdivision (c), 
as provided under this section, shall have the burden of proof in obtaining such an order. 

(v) When determining whether an order would not restrict the disclosure of information 
that is relevant to the protection of public health or safety under subdivision (c)(1), there shall be 
a rebuttable presumption that protecting information relating to financial, health, personal private 
identification, or other similar information of an individual does not restrict the disclosure of 
information relevant to the protection of the public health or safety. 

(d) Unless the information is protected from disclosure by court order pursuant to 
subdivision (c), in an action in which the pleadings state facts setting forth and/or based upon a 
public danger, any agreement or contract or portion of an agreement or contract that restricts a 
party from disclosing information relating to the public danger to health or safety is void as 
contrary to public policy, and may not be enforced by any court or tribunal. 

(e) Nothing in this section is applicable to, or affects: 
(1) the ability of the parties to enter into a settlement agreement or stipulated 

agreement that requires the nondisclosure of the amount of any money paid in a 
settlement of a claim. 

(2) Except for the agreement itself, which is governed by subdivisions (b), (c), and (d) 
of this section, the confidentiality of pre-agreement communications, negotiations, 
or settlement discussions between mediation participants pursuant to Chapter 2 
(commencing with Section 1115) of Division 9 of the Evidence Code, or the 
confidentiality of evidence protected by Section 1153.5 or 1154 of the Evidence 
Code. 

(3) actions for breach of contract or any other business injury brought by a business 
entity against another business entity. 

(f) As used in this section: 
(1) "Public danger to health or safety" means an instrumentality, including, but not limited to, 

any device, instrument, substance, person, entity, procedure, or product, or a condition of a 
device, instrument, substance, person, entity, procedure, or product, that has caused and/or is 
likely to further cause significant or substantial bodily injury or death. "Significant or substantial 
bodily injury" includes significant or substantial psychological trauma resulting from any act of 
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sexual molestation or abuse; or repetitive acts of abuse or neglect against a child, elder, or 
dependent adult. 
(2) A court's "independent finding" under subdivision (b) means that the court has made an 

independent determination based on the review of the law as it applies to the facts and not based 
in whole or part on a stipulation of the parties to keep information secret, or arguments in support 
of such stipulation. 

(3) "Overriding interest" under subparagraph (ii) of subdivision (c) may include, but is not 
necessarily limited to, concealing or redacting the identity of certain victims of harm, including 
personal information about children and the victims of abuse, and concealing certain confidential 
business information relating to such matters as the personal addresses of corporate officers or 
board members. 

(g) An attorney shall not sell or offer for sale any information obtained through discovery to 
any member of the State Bar or to any other person in violation of the prohibitions on attorney 
solicitation, fee splitting, or financial arrangements among lawyers or nonlawyers included in 
Rules 1-320, 1-400, and 2-200 of the Rules of Professional Conduct adopted by the Supreme 
Court. Violation of this paragraph shall be a basis for professional discipline by the State Bar. 
This section does not alter or mitigate any existing rule or provision that may also be applicable 
to the conduct. 

PROPONENTS: ten signatories as follows (listed in alphabetical order): David Bigeleisen; 
Margaret J. Grover; Karin Horspool; Shaun Dabby Jacobs; James P. Lamping; Ciaran 
O'Sullivan; Marc L. Sallus; Gerald M. Sallus; Ujvala Singh; K. Martin White 

STATEMENT OF REASONS 

The Sunshine in Litigation Act will save lives of hundreds, indeed thousands It 
will prevent future accidents caused by car defects, tires that shred, "adverse incidents" from 
drugs, children maimed by unsafe toys or molested by priests or soccer coaches. And all at no 
cost to our government or our taxpayers. 

For years, plaintiffs' lawyers and defendants and their counsel have cooperated — some 
might say "colluded" — to keep the facts about dangerous products, toxic conditions, molesters, 
and more, secret from public view. They've done this by agreeing to settlements in public 
litigation that keep the facts of the case secret; stipulating to protective orders too often approved 
with little review by busy judges; and plaintiffs returning to defendants information they learn in 
the "discovery" process in exchange for what amounts to hush money. 

Sunshine in Litigation Acts (needed for each court jurisdiction, federal and state) will 
simply and effectively stop these practices by requiring that information exchanged in the 
discovery process may not be "secretized" when the public health and safety is endangered. It's 
simple: no secret settlement agreements, no stipulations for overbroad protective orders, no 
trading information for money premiums. And no more innocent members of the public 
spending years in the dark. 
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In the 1970s and 1980s, the prescription drugs Zomax and Halcion, the Shiley heart 
valve, and the Dalkon Shield intrauterine device were all taken off the market, but not until 
years—and hundreds of secret settlements—had come and gone. In the 1990s, we witnessed the 
first cracks in the wall of silence surrounding molesting priests protected by the Catholic Church. 
This cone of silence is now finally exposed. 

In October 2001, NHTSA determined that Firestone shredding tires had caused at least 
271 fatalities, most of which involved cases settled secretly. Meanwhile, Cooper tires, just as 
dangerous, went undetected., One navy man, who later testified before the Senate, heard about 
Firestone and bought Cooper instead, then saw his entire family devastated by a Cooper tire 
failure. 

In the late 1990s, General Motors' side-impact truck gas-tank fires resulted in GM's 
lawyers continually denying a defect while quietly settling exploding gas tank cases: By 1998, 
according to a Montana federal court, $495 million involving over 300 plaintiffs. Since 1998? 
Hundreds more secret settlements, still unknown, under GM's deny-and-settle strategy. In the 
last few weeks since the Valukas report, the extent GM's strategy involving faulty ignitions 
reached epidemic proportions: 28 million cars recalled in 2014, despite internal knowledge and 
lawsuit settlements since 2006. 

Just Sunday, July 27, 2014 the lead story in the Dallas Morning News described the 
extraordinary secrecy surrounding the explosion of a West, TX fertilizer plant, that killed 15 and 
injured scores. Given the secrecy of the litigation, it's unlikely that anyone else in danger from 
these explosive products will ever know. 

The beat goes on — and will continue to go on, with the public in harm's way.. Sunshine 
in Litigation is the best way to stop it — a simple matter of life and death. 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Richard Zitrin, Carlson, Calladine & Peterson, 
LLP, 353 Sacramento Street, San Francisco, CA 94111, Lecturer in Law, UC Hastings; 
rzitrin@ccplaw.com; 415-391-3911 

RESPONSIBLE FLOOR DELEGATE: Ujvala Singh 

SHORT TITLE: California Sunshine in Litigation Act 
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