
RESOLUTION 01-01-2013 
 

DIGEST 

Amends Public Resources Code section 21155.1 to eliminate size limitations for transit priority 
projects constituting sustainable community projects, free from environmental impact oversight.   

Real Property: Elimination of Size Limitation for Sustainable Community Projects  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 

No similar resolutions found.  
History: 

 

This resolution amends Public Resources Code section 21155.1 to eliminate size limitations for 
transit priority projects constituting sustainable community projects, free from environmental 
impact oversight.  This resolution should be disapproved because more than reducing greenhouse 
gas emissions is involved when considering environmental impact.  

Reasons: 

 
Whatever efficiency may be achieved in eliminating the existing limitation on the project’s size 
and number of residential units involved, the efficiency is offset by unwieldy developments, high 
population density, and resultant congestion.  Under the resolution, these large-scale projects 
would be exempted from the scrutiny, regulation, and control of the California Environmental 
Quality Act (CEQA).  
 
The present statutory limitation on size and number of units---along with the other existing 
requirements contemplated for a qualified transit priority project carve-out, free of environment 
impact analysis---was imposed for good reason.  The resolution poses real concern for 
unregulated, undesired environmental consequences, and otherwise avoidable litigation between 
the developers and environmental advocates.  
 
CEQA currently regulates the environment impact of projects, endeavoring avoidance and 
mitigation of undesirable consequences to the environment.  By eliminating the present building 
size checks on transit priority projects, which constitute a sustainable community project and 
exempt from CEQA, there is the significant risk of abuse concerning the other aspects and 
aspirational goals of a qualitatively healthy, pleasing, livable and ecologically sound 
environment---which the environmental statutes and regulatory oversight seek to promote and 
protect.  (See Gov. Code, § 65080, subd. (b); Pub. Res. Code, §§ 21000 et seq., 21002.1, 21155.)  
 
 



01-01-2013 
 

 
Real Property: Elimination of Size Limitation for Sustainable Communities Projects 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend California Public Resources Code § 21155.1 to read as follows: 
 
§ 21155.1  
 If the legislative body finds, after conducting a public hearing, that a transit priority 
project meets all of the requirements of subdivisions (a) and (b) and one of the requirements of 
subdivision (c), the transit priority project is declared to be a sustainable communities project 
and shall be exempt from this division. 
 (a) The transit priority project complies with all of the following environmental criteria: 
 (1) The transit priority project and other projects approved prior to the approval of the 
transit priority project but not yet built can be adequately served by existing utilities, and the 
transit priority project applicant has paid, or has committed to pay, all applicable in-lieu or 
development fees. 
 (2) (A) The site of the transit priority project does not contain wetlands or riparian areas 
and does not have significant value as a wildlife habitat, and the transit priority project does not 
harm any species protected by the federal Endangered Species Act of 1973 (16 U.S.C. Sec. 1531 
et seq.), the Native Plant Protection Act (Chapter 10 (commencing with Section 1900) of 
Division 2 of the Fish and Game Code), or the California Endangered Species Act (Chapter 1.5 
(commencing with Section 2050) of Division 3 of the Fish and Game Code), and the project does 
not cause the destruction or removal of any species protected by a local ordinance in effect at the 
time the application for the project was deemed complete. 
 (B) For the purposes of this paragraph, "wetlands" has the same meaning as in the United 
States Fish and Wildlife Service Manual, Part 660 FW 2 (June 21, 1993). 
 (C) For the purposes of this paragraph: 
 (i) "Riparian areas" means those areas transitional between terrestrial and aquatic 
ecosystems and that are distinguished by gradients in biophysical conditions, ecological 
processes, and biota. 
 A riparian area is an area through which surface and subsurface hydrology connect 
waterbodies with their adjacent uplands. A riparian area includes those portions of terrestrial 
ecosystems that significantly influence exchanges of energy and matter with aquatic ecosystems. 
A riparian area is adjacent to perennial, intermittent, and ephemeral streams, lakes, and 
estuarine-marine shorelines. 
 (ii) "Wildlife habitat" means the ecological communities upon which wild animals, birds, 
plants, fish, amphibians, and invertebrates depend for their conservation and protection. 
 (iii) Habitat of "significant value" includes wildlife habitat of national, statewide, 
regional, or local importance; habitat for species protected by the federal Endangered Species 
Act of 1973 (16 U.S.C. Sec. 1531, et seq.), the California Endangered Species Act (Chapter 1.5 
(commencing with Section 2050) of Division 3 of the Fish and Game Code), or the Native Plant 
Protection Act (Chapter 10 (commencing with Section 1900) of Division 2 of the Fish and Game 
Code); habitat identified as candidate, fully protected, sensitive, or species of special status by 



local, state, or federal agencies; or habitat essential to the movement of resident or migratory 
wildlife. 
 (3) The site of the transit priority project is not included on any list of facilities and sites 
compiled pursuant to Section 65962.5 of the Government Code. 
 (4) The site of the transit priority project is subject to a preliminary endangerment 
assessment prepared by an environmental assessor to determine the existence of any release of a 
hazardous substance on the site and to determine the potential for exposure of future occupants 
to significant health hazards from any nearby property or activity. 
 (A) If a release of a hazardous substance is found to exist on the site, the release shall be 
removed or any significant effects of the release shall be mitigated to a level of insignificance in 
compliance with state and federal requirements. 
 (B) If a potential for exposure to significant hazards from surrounding properties or 
activities is found to exist, the effects of the potential exposure shall be mitigated to a level of 
insignificance in compliance with state and federal requirements. 
 (5) The transit priority project does not have a significant effect on historical resources 
pursuant to Section 21084.1. 
 (6) The transit priority project site is not subject to any of the following: 
 (A) A wildland fire hazard, as determined by the Department of Forestry and Fire 
Protection, unless the applicable general plan or zoning ordinance contains provisions to mitigate 
the risk of a wildland fire hazard. 
 (B) An unusually high risk of fire or explosion from materials stored or used on nearby 
properties. 
 (C) Risk of a public health exposure at a level that would exceed the standards 
established by any state or federal agency. 
 (D) Seismic risk as a result of being within a delineated earthquake fault zone, as 
determined pursuant to Section 2622, or a seismic hazard zone, as determined pursuant to 
Section 2696, unless the applicable general plan or zoning ordinance contains provisions to 
mitigate the risk of an earthquake fault or seismic hazard zone. 
 (E) Landslide hazard, flood plain, flood way, or restriction zone, unless the applicable 
general plan or zoning ordinance contains provisions to mitigate the risk of a landslide or flood. 
 (7) The transit priority project site is not located on developed open space. 
 (A) For the purposes of this paragraph, "developed open space" means land that meets all 
of the following criteria: 
 (i) Is publicly owned, or financed in whole or in part by public funds. 
 (ii) Is generally open to, and available for use by, the public. 
 (iii) Is predominantly lacking in structural development other than structures associated 
with open spaces, including, but not limited to, playgrounds, swimming pools, ballfields, 
enclosed child play areas, and picnic facilities. 
 (B) For the purposes of this paragraph, "developed open space" includes land that has 
been designated for acquisition by a public agency for developed open space, but does not 
include lands acquired with public funds dedicated to the acquisition of land for housing 
purposes. 
 (8) The buildings in the transit priority project are 15 percent more energy efficient than 
required by Chapter 6 of Title 24 of the California Code of Regulations and the buildings and 
landscaping are designed to achieve 25 percent less water usage than the average household use 
in the region. 



 (b) The transit priority project meets all of the following land use criteria: 
 
 

(1) The site of the transit priority project is not more than eight acres in total area. 

 
(2) The transit priority project does not contain more than 200 residential units. 
(3) (1)

 

 The transit priority project does not result in any net loss in the number of 
affordable housing units within the project area. 

 

(4) The transit priority project does not include any single level building that exceeds 
75,000 square feet. 

(5) (2)

 

 Any applicable mitigation measures or performance standards or criteria set forth 
in the prior environmental impact reports, and adopted in findings, have been or will be 
incorporated into the transit priority project. 

(6) (3)

 

 The transit priority project is determined not to conflict with nearby operating 
industrial uses. 

(7) (4)

 (c) The transit priority project meets at least one of the following three criteria: 

 The transit priority project is located within one-half mile of a rail transit station or 
a ferry terminal included in a regional transportation plan or within one-quarter mile of a high-
quality transit corridor included in a regional transportation plan. 

 (1) The transit priority project meets both of the following: 
 (A) At least 20 percent of the housing will be sold to families of moderate income, or not 
less than 10 percent of the housing will be rented to families of low income, or not less than 5 
percent of the housing is rented to families of very low income. 
 (B) The transit priority project developer provides sufficient legal commitments to the 
appropriate local agency to ensure the continued availability and use of the housing units for 
very low, low-, and moderate-income households at monthly housing costs with an affordable 
housing cost or affordable rent, as defined in Section 50052.5 or 50053 of the Health and Safety 
Code, respectively, for the period required by the applicable financing. Rental units shall be 
affordable for at least 55 years. Ownership units shall be subject to resale restrictions or equity 
sharing requirements for at least 30 years. 
 (2) The transit priority project developer has paid or will pay in-lieu fees pursuant to a 
local ordinance in an amount sufficient to result in the development of an equivalent number of 
units that would otherwise be required pursuant to paragraph (1). 
 (3) The transit priority project provides public open space equal to or greater than five 
acres per 1,000 residents of the project. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
STATEMENT OF REASONS 
 
The Problem:  California requires reduction of green house gas (“GHG”) emissions to 1990 
levels by 2020.  Existing law attempts to help achieve the GHG emissions reduction mandate 
through land use regulations and incentives intended to reduce per capita transportation-related 
emissions.  Its aim is to incentivize local governments and developers to build the kind of 
developments that will reduce GHG emissions, as compared with more “traditional” 
development projects, by offering exemptions from the California Environmental Quality Act 
(CEQA).   It offers full CEQA exemption for a Transit Priority Project (TPP), as defined under 



California Public Resources Code section 21155.1, if it is declared a Sustainable Communities 
Project (SCP).  However, some of the limitations for projects to qualify as SCPs may serve to 
frustrate the achievement of the provision’s objectives. For example, the incentives are restricted 
to projects under eight acres, less than 200 units, and buildings under 75,000 square feet. 
 
This Solution

 

:  This resolution would eliminate the size limitations for projects that would 
otherwise be eligible for these incentives.  These arbitrary limitations are antithetical to 
California’s ability to achieve its GHG reduction goals.  This size limitation decreases the 
number of beneficial projects that would otherwise qualify for CEQA exemption, and therefore 
fails to adequately encourage the development of Sustainable Communities Projects that would 
reduce GHGs.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa Kirkpatrick, 590 Cypress Hills Drive, 
Encinitas, CA  92024; (760) 845-7470; melissakirkpatrick7219@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa Kirkpatrick 
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01-02-2013 
 
Real Property: Fence Maintenance Expense 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 841 to read as follows: 
 
§ 841 
 1.  Coterminous owners are mutually bound equally to maintain: 1. T the boundaries, and 
monuments, and existing fences between them;.  
 2. The fences between them, unless one of them chooses to let his land lie without 
fencing; in which case, if he afterwards incloses it, he must refund to the other a just 
proportion of the value, at that time, of any division fence made by the latter  A 
coterminous owner who constructs a division fence or wall without the prior agreement 
of other coterminous owners shall not be entitled to any reimbursement from them of the 
costs thereof. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
STATEMENT OF REASONS 
 
The Problem:  Civil Code Section 841, subdivision (2) essentially provides that a landowner can 
build a fence and then sue an adjacent landowner for half the cost of the fence to the extent it is 
between their respective properties.  In Reusche v. Milhorn (1933) 218 Cal. 696, 698 the 
California Supreme Court upheld such an award, holding: “The necessity for the construction of 
the fence appears to lie in the fact that, without it, cattle belonging to each of the parties overrun 
and graze on the lands of the other. The cost of the fence is small, and the amount does not 
appear to be challenged. The claim should be paid.” 
 
This provision has been on the books since 1872 without change.  Perhaps it made sense in 
frontier days, when fences were necessary to keep livestock from roaming from one parcel to 
another and when fencing technologies were simple and relatively inexpensive.   
 
This Solution:  This Resolution would delete subdivision (2), so as to leave the question of the 
nature and expense of fences to the agreement of adjoining landowners, or to their individual 
choices.  Today there are innumerable possibilities for fence construction, giving rise to the 
possibility that someone could build an elaborate and expense fence to their own taste.  This 
resolution would prevent them from suing the adjoining neighbor for half the cost, regardless of 
whether the neighbor agrees with or can afford the choice save only if that neighbor has not 
chosen to let his or her own property “lie without fencing.” 
LEGISLATIVE HISTORY 
Not known 
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IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, P.O. Box 1826, Carlsbad, 
CA  92018-1826; (760) 729-1696; marnew@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
  



RESOLUTION 01-03-2013  
 
DIGEST 

Adds Rule 2.895 to California Rules of Court to provide the right to counsel to indigent litigants 
and to have counsel provided by the government where fundamental rights are at risk. 

California Rules of Court: Court Appointed Counsel for Indigent Litigants 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to Resolutions 01-06-2006 and 09-02-2012, which were approved in principle, and 
similar to Resolution 05-02-2011, which was disapproved. 

History: 

 

This resolution adds Rule 2.895 to California Rules of Court to provide the right to counsel to 
indigent litigants and to have counsel provided by the government where fundamental rights are 
at risk.  This resolution should be disapproved because its implementation is impractical and it is 
overly broad. 

Reasons: 

 
This resolution is similar to Resolutions 01-06-2006, 05-02-2011 and 09-02-2012, all of which 
sought to change the California Constitution so that all people would have a right to counsel if 
they could not afford it and their fundamental rights were at risk.  Understanding the court 
budget crisis, the proponent has modified the prior resolutions to instead add a Rule of Court that 
would allow the court to appoint consenting counsel to indigents with an income below 200% of 
the federal guidelines where basic human needs or fundamental rights are at risk. The 
appointment of consenting counsel would be left to the discretion of the court. 
 
It is undisputed that a person’s ability to retain counsel bears on the quality of justice he or she 
may receive in legal proceedings.  However, the proposed resolution fails to provide an adequate 
process for implementation, and it is unclear how “consenting counsel” would be determined, or 
what qualifications would be required to be on the consenting counsel list.  If there is a court 
appointment list that attorneys have put their names on, does this mean that if they are appointed 
to a particular case, they required to consent to take it, or do they have the option of declining the 
case?  Also, if an attorney consents to being appointed and later determines that they can no 
longer represent the “client” because the client refuses to follow the advice of counsel, or the 
consenting counsel has a conflict of interest with the client or opposing counsel, would the 
attorney be allowed to substitute out of the case?  Would other counsel be appointed?   Also, if 
costs were incurred in representing the indigent client, how would the costs be paid? 
 
This also could open the door to limitless demands for the appointment of counsel, and judges 
appointing counsel, in more cases than necessary, because the litigant meets the definition of 
indigent.  Further, in today’s budget crisis, this proposed change could allow judges to appoint a 
“pro bono” attorney in cases in some areas of law where the Legislature has already provided for 
the payment of counsel who are willing to take on the more difficult and unpopular cases where 
a person cannot afford an attorney. 



01-03-2013 
 

Adds Rule 2.895 to the California Rules of Court to provide the right to counsel to indigent 
litigants with incomes below 200% of the federal poverty guidelines, and to have counsel 
provided by the government where basic human needs or fundamental rights are at risk. 

Appointed Counsel for Indigent Litigants 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Rule 2.895 to the California Rules of Court to read as follows:   
 

 
Rule 2.895 

 

(a) Court-appointed counsel. Where a civil litigant is indigent, as  defined in 
subparagraph (b), the court may appoint consenting counsel where the assistance of counsel is 
needed to protect the litigant’s rights to  basic human needs or fundamental rights, including 
sustenance, shelter,  medical care, safety, child custody and placement. 

 

(b) Indigent litigants. For purposes of subparagraph (a), a civil litigant  will be considered 
indigent if his or her income is below 200% of the  federal poverty guidelines. 

 

(c) Factors to be used in determining need. In making the determination as to whether the 
assistance of counsel is needed, the court may consider: 

 

(1) the personal characteristics of the litigant, such as mental capacity, education, and 
knowledge of the law and of legal proceedings; 

 
(2) the complexity of the case; and 

 
(3) whether other litigants in the case are represented by counsel. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem

 

: First, of course, there is the enormous need. Eight out of ten people living below 
the poverty line have no lawyer in civil matters and six out of ten middle-class civil litigants 
have no lawyer. Second, some judges already appoint counsel—they call upon lawyers to help. 
Some judges are unsure about whether or not they have the authority to appoint counsel. What is 
more, some judges don’t think about appointing counsel for the unrepresented. 

This Solution

 

:  This resolution would allow judges to appoint counsel in civil cases involving 
indigent litigants living 200% below the federal poverty level where basic human needs or 
fundamental rights are at risk.  There is no real cost attached to this proposal. There would be 
some need to educate judges, which would only carry a small cost. Also, there would be some 
mobilization by the bar associations to assist through court volunteer panels. Finally, it would 
help to show that the lawyers are prepared to increase their contribution to pro bono. 

LEGISLATIVE HISTORY 



 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James  Brosnahan, Morrison & Foerster, 425 
Market Street, San Francisco, CA  94105; (415) 268-7189; bfanning@sfbar.org. 
 
RESPONSIBLE FLOOR DELEGATE:  James  Brosnahan 



1 
DOCS 999999-902127/1750313.1 

The proponent of this resolution provides no hint of how it would be funded, except to say a 
significant increase in state funding for legal services would be required. We submit that if 
there is a significant increase to be aimed at the justice system, it should be aimed at the 
Courts, to enable them to provide the resources necessary for effective dispute resolution. 
Experience has shown that the attitude of clients toward counsel that they do not have to pay 
directly varies widely. Some are appreciative and do not abuse the benefit they are receiving, 
whereas others have no appreciation for the knowledge and expertise required to provide 
proper representation. Removing economics from the equation of litigation management will 
surely result in a higher level of litigation generally, rather than an effort to obtain an efficient, 
if imperfect, resolution of the dispute. 

Counterargument to 1-3 by BANSDC 

 



RESOLUTION 01-03-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION  
 
The proponent calls this an appointed system, but then says that this will be dealt with by pro 
bono requirements.  Which is it?  
 
A system that compensates competent counsel in what are described as fundamental rights cases 
can only be analogized to the public defender system.  Whether by appointed list, or attorneys 
who contract a single fee for a number of clients, or a formal public defender's office mirroring 
the district attorneys office the costs are substantial.  All attempts to dragoon the corpus of 
attorneys into pro bono representation of indigent criminals whose fundamental rights were at 
stake foundered on competency and forced free labor grounds.  There is no reason to think that 
appointed civil attorneys would not face the same dilemmas.  There is no reason to think that a 
civil system would be any less expensive on a per client basis.   
 
If this is a pro bono system, which is implied by the use of the undefined term “consenting 
attorney”, then how is the judge to know whom to appoint?  Judges would have to rely upon lists 
of competent counsel willing to be appointed.  That makes sense of “consenting attorney”.  But 
who produces the list?  Who vets the attorneys?  Building such a list and checking on the 
attorneys and maintaining the list is what lawyer's referral services do and even when done by a 
local bar association, with volunteer help, and underpaid staff, that is still a significant cost.  
Who bears it?  The individual attorneys? The Sate Bar? The Court? The county?  
 
Then who decides to whom it applies.  The requirement of less than 200% of the Federal poverty 
guidelines sounds like a bright line but what income gets counted against that and should wealth 
be counted against it?  Who decides?  The judge who is already juggling too many cases?  The 
clerk's office?  The local bar association and if there are multiple bar associations in a county 
which one(s)?  The declaration of the litigant?  If the litigant has an incentive to minimize his 
income and assets (and a free lawyer is an incentive) who checks up on the litigant?  The neutral 
court? Or the party opponent?  
 
The proposed statute talks about a judge weighing (1) the personal characteristics of the litigant, 
such as mental capacity, education, and knowledge of the law and of legal proceedings; (2) the 
complexity of the case; and (3) whether other litigants in the case are represented by counsel. 
When is the judge going to do that?  Since these are unrepresented litigants by definition, the 
judge will have to do this in open court.  That will consume time.  Judges tend to be very careful 
and thoughtful with pro per litigants and that takes time.  If the court doesn't do it then someone 
else will have to do some investigation.  Who bears those burdens?   
 
While this proposal is flawed beyond salvage the statement of reasons is correct.  The civil law, 
or more appropriately the legal industry, has finally priced itself out of the reach of the middle 
classes.  That's why alternative legal services, which pretend not to be practicing law, are 
handling larger and larger chunks of business.  While the civil bar in California may be on the 
verge of losing all legitimacy in the eyes of the general public due to inaccessibility, how will 



proponent’s proposed system function in a society that has adamantly refused to tax itself for 
decades.   
 
On different and more practical levels, there are numerous problems associated with effectively 
giving civil litigants a right to free appointed counsel.  What will happen when the indigent 
litigant insists on pursuing frivolous claims and “appointed counsel” is forced to withdraw?  Is 
the court to appoint new counsel only to have the cycle continue?  What about the realistic 
potential that these litigants will eschew more economical forms of litigation like small claims in 
favor of suing in unlimited civil with appointed counsel as a means to make it more expensive 
for opponents to litigate in hopes of extracting settlements.   
 
 



RESOLUTION 01-04-2013 
 

DIGEST 
Conference Rules: Resolutions Committee’s Recommendation Prevails over House Tie Vote 

RESOLUTIONS COMMITTEE RECOMMENDATION 

Amends Conference Rules to provide Chair with a vote on all resolutions and that in the event of 
a tie vote the Resolutions Committee’s recommendation becomes the action of the Conference.  

NO POSITION   
 

No similar resolutions found.  
History: 

 

This resolution amends Conference Rules to provide Chair with a vote on all resolutions and that 
in the event of a tie vote the Resolutions Committee’s recommendation becomes the action of the 
Conference.  This resolution should be debated because of the variety of issues and policy-
decisions the resolution, along with the Statement of Reasons, implicate.  

Reasons: 

Does or should the Chair of the Conference have a vote, and if so, when may it be exercised? 
While the Conference Rules do not address whether the Chair has the right to vote, that is 
presumed, as the Chair is a registered Delegate to the Conference.  This resolution would affirm 
the Chair’s entitlement to a vote on any matter.  

When may the Chair vote?  Unlike the United States Senate, where the Vice President is the ex 
officio President of the Senate and can only vote to break a tie (U.S. Const. art. I, § 3, cl. 4), the 
Conference follows Robert’s Rules of Order, Newly Revised.  (Conf. Cal. Bar Ass’n Rules of 
Op. & Proc. (2012), art. IV, § 1).  Under sections 43 and 44 of Robert’s Rules, if the presiding 
officer is a member of the assembly, he or she can vote as any other member.  That may be either 
at the time of balloting or the vote call, or the chair may reserve the prerogative to vote to make 
or break a tie vote once the votes of the house have been counted - thereby either assuring a 
majority vote, or creating a tie.  But the presiding officer may not vote twice.  If the intent of the 
resolution is deny the chair the right to vote for purposes of making or breaking a tie vote after 
the votes of the house have been counted, that is not what this resolution accomplishes.  Yet, the 
Statement of Reasons for the resolution identifies as a problem the seeming power of the Chair to 
unilaterally decide the position of the House on close votes - either making or breaking a tie -
after the vote of all other members have be tallied.   

The resolution amends article IV, section 22 of the Rules of Operation and Procedure to provide 
that in the event of a tie vote, the recommendation of the Resolutions Committee should carry 
the day.  However, that change poses problems.  First, it does not address or reconcile potentially 
conflicting provisions in the Conference Rules.  Presently, under article IV, section 15 of the 
Conference Rules, when a resolution is called up for debate, it is deemed a motion to approve in 
principle the resolution itself - regardless of the recommendation of the Resolutions Committee. 
Sections 3 and 16 currently hold that the recommendation of the Resolutions Committee 
becomes the position of the Conference only when the resolution is not called-up for debate.  If 
the endeavor of the measure is to change the default or prima facie position - to be challenged by 
an overriding majority vote – from a deemed defeat of the resolution itself, to the 



recommendation of the Resolutions Committee as the position of the Conference, then another 
issue avails.  In the event of a floor amendment to a debated resolution, if that amended 
resolution fails to muster a majority vote, is the action of the Conference: (a) still the 
recommendation of the Resolutions Committee on the un-amended resolution (as would be 
proposed); or is it (b) a disapproval of the amended resolution for want of a majority (as would 
be the current rule for measures called up for debate)?   

 



01-04-2013 
 
DIGEST 

Changes Conference Rules of Operations and Procedure so that Chair no longer breaks tied 
votes, and instead the Resolutions Committee’s recommendation becomes the action of the 
Conference.  

Resolutions Committee’s Recommendation Becomes Position of the Conference in the Event of 
a Tied Vote at the Conference 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends, pursuant to Article 
VII of its Rules of Operation and Procedure, that the Board of Directors of the Conference 
amend Article IV, section 22 of its Rules of Operation and Procedure, to read as follows: 
 
Art. IV, §22 
 Manner of Voting: All voting shall be by individual delegates then present on the 
Conference floor. Block or unit voting by delegations is prohibited.  

 

The Chair of the Conference 
shall be entitled to vote on any matter.  In the event of a tied vote, the recommendation of the 
Resolutions Committee shall become the action of the Conference. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem

 

:  The Conference Rules of Operation and Procedure (the “Rules”) are silent as to 
whether the chair the may vote on a resolution, and as to the manner of resolving a tied vote.  
Nevertheless, the practice is that the Chair breaks all ties.                     

Giving the Chair the ability to unilaterally decide what will be the action of the Conference gives 
the Chair too much responsibility and too much power.  The Conference has already entrusted 
the Chair with numerous time-consuming duties and responsibilities that likely consume much of 
the Chair’s time both during the Conference and throughout the preceding year.  It is unlikely 
that any one person can truly carry out those duties and still devote to each resolution the 
consideration and analysis that the proponent’s efforts deserve and that the ability to unilaterally 
determine the action of the Conference warrants. 
 
This Solution:  The Resolutions Committee recommendation to the Conference is the result of 
deliberations by approximately 15 members.  Individual members first prepare detailed reports 
on each resolution.  Those reports are then vetted by a sub-committee chairperson to ensure 
thoroughness of research and clarity of presentation.  Three drafts of each report are prepared in 
all cases.  Sub-committee chairpersons then study all reports as a group, and in close cases 
frequently require the reporting members to also prepare “pro” and “con” versions of each report 
in order to assist the entire committee’s deliberations.  The entire Resolutions Committee then 



meets for three full days of unlimited debate on every resolution before it makes a 
recommendation to the Conference.                                                                                   
 
The Chair of the Conference is entitled to a vote like any other delegate.  But it is more in 
keeping with the democratic nature of our mission that tied votes be resolved by a clear rule 
rather than by the decision of one person made on the spur of the moment.  It is already the case 
that where a resolution is not called up for debate the Conference places its confidence in the 
deliberations and recommendation of the Resolutions Committee.  The Conference should do the 
same in cases of tied votes. 
 
LEGISLATIVE HISTORY 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Beth Hodess, Law Office of Beth H. Hodess, 
4600 Market St., Oakland, CA  94608; (510) 917-4998; bhhodess@comcast.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Beth Hodess 



RESOLUTION 01-05-2013 
 

DIGEST 

Amends article II, section 8 of the California Constitution to bar the effect of initiatives that seek 
to eliminate or restrict the rights of any citizen or group of citizens. 

Initiatives: Constitutional Amendment Barring Initiatives from Eliminating or Restricting Rights 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Identical to Resolution 08-17-2009, as amended, which was approved as amended.  Identical to 
Resolutions 04-07-2010, 05-01-2011, and 09-01-2012, which were approved in principle.   

History: 

 

This resolution amends article II, section 8 of the California Constitution to bar the effect of 
initiatives that seek to eliminate or restrict the rights of any citizen or group of citizens.  This 
resolution should be disapproved because it seeks to limit the ability of the people to have a 
voice in making changes to the law through the initiative process allowed in the California 
Constitution. 

Reasons: 

 
The history and foundation of the initiative process in the California Constitution has given voice 
to the People of California. The constitutional provision for the initiative process rests on the 
theory that all power of government ultimately resides in the people and is a power reserved to 
the people, not granted to them.  This resolution would create an unworkable and dangerous 
threat to the protection of all rights, including citizens’ rights to give voice to their rights, even 
though others may disagree, and would prohibit the people from seeking changes in the law 
when the people believe that the legislature is not taking appropriate action to protect the people.   
 
This resolution would also take away the courts ability to determine the constitutionality of an 
initiative and leave it to an undefined group of individuals to decide whether or not an initiative 
will be presented to the citizens if that group of individuals decides that the proposed initiative 
“eliminates or restricts the constitutionally-embodied fundamental rights.”  It is better to leave 
such an initiative to the judicial process than to unilaterally restrict the people’s rights to seek 
change through the initiative process.   
 
Finally, the resolution would also invalidate itself.  The resolution purports not only to bar future 
ballot initiatives that restrict constitutionally-embodied fundamental rights, but also would prohibit 
any such initiatives that already exist from having any effect.  But the right of the people to change 
the law by way of ballot initiative is itself a constitutionally-embodied fundamental right, one which 
this resolution would seek to restrict. 
 
 
 



01-05-2013 
 

Amends article II, section 8 of the California Constitution to bar initiatives that seek to eliminate  
Initiatives: Constitutional Amendment Barring Initiatives from Eliminating or Restricting Rights 

or restrict the rights of any citizen or group of citizens. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend to Article II, Section 8 of the California Constitution as follows:  
 
Article II, § 8 
 (a) The initiative is the power of the electors to propose statutes and amendments to the 
Constitution and to adopt or reject them. 
 (b) An initiative measure may be proposed by presenting to the Secretary of State a 
petition that sets forth the text of the proposed statute or amendment to the Constitution and is 
certified to have been signed by electors equal in number to 5 percent in the case of a statute, and 
8 percent in the case of an amendment to the Constitution, of the votes for all candidates for 
Governor at the last gubernatorial election. 
 (c) The Secretary of State shall then submit the measure at the next general election held 
at least 131 days after it qualifies or at any special statewide election held prior to that general 
election. The Governor may call a special statewide election for the measure. 
 (d) An initiative measure embracing more than one subject may not be submitted to the 
electors or have any effect. 
 (e) An initiative measure shall not include or exclude any political subdivision of the 
State from the application or effect of its provisions based upon approval or disapproval of the 
initiative measure, or based upon the casting of a specified percentage of votes in favor of the 
measure, by the electors of that political subdivision. 
 (f) An initiative measure may not contain alternative or cumulative provisions wherein 
one or more of those provisions would become law depending upon the casting of a specified 
percentage of votes for or against the measure. 
 

 

(g) An initiative measure that eliminates or restricts the constitutionally-embodied 
fundamental rights of any citizen or group of citizens may not be submitted to the electors or 
have any effect. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem

when acting through the initiative process to target individuals or minority groups and eliminate  

:   Under existing law, there is no explicit bar to initiatives that seek to eliminate or 
restrict the constitutionally-guaranteed fundamental rights of individual citizens or a group of 
citizens.  Currently, the State Constitution does not explicitly limit the power of the people  

the fundamental rights of those individuals or minority groups. This has led most recently to  



Proposition 8, which stripped the fundamental right to marry from lesbians and gay men. If this  
is allowed to happen, any other unpopular minority could also be targeted for disparate treatment  
just by the use of the initiative process. 
 
This Solution

 

:  Seeks to create a safeguard so that voters cannot use the initiative process to 
eliminate or restrict constitutionally-guaranteed fundamental rights, such as due process and 
equal protection, from any individual citizen or group of citizens. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution amends article II, section 8 of the California Constitution to bar the effect of  
initiatives that seek to eliminate or restrict the rights of any citizen or group of citizens 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Wolchansky, Law Office of Michael, 
2370 Market Street Suite 180, San Francisco, California  94114; (415) 6400633; 
mwolchansky@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Wolchansky 



01-05-2013 
 

Amends article II, section 8 of the California Constitution to bar initiatives that seek to eliminate 
or restrict the rights of any citizen or group of citizens. 

Initiatives: Constitutional Amendment Barring Initiatives from Eliminating or Restricting Rights 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend to Article II, Section 8 of the California Constitution as follows: 
 
Article II, § 8 

(a) The initiative is the power of the electors to propose statutes and amendments to the 
Constitution and to adopt or reject them. 

(b) An initiative measure may be proposed by presenting to the Secretary of State a 
petition that sets forth the text of the proposed statute or amendment to the Constitution and is 
certified to have been signed by electors equal in number to 5 percent in the case of a statute, and 
8 percent in the case of an amendment to the Constitution, of the votes for all candidates for 
Governor at the last gubernatorial election. 

(c) The Secretary of State shall then submit the measure at the next general election held 
at least 131 days after it qualifies or at any special statewide election held prior to that general 
election. The Governor may call a special statewide election for the measure. 

(d) An initiative measure embracing more than one subject may not be submitted to the 
electors or have any effect. 

(e) An initiative measure shall not include or exclude any political subdivision of the 
State from the application or effect of its provisions based upon approval or disapproval of the 
initiative measure, or based upon the casting of a specified percentage of votes in favor of the 
measure, by the electors of that political subdivision. 

(f) An initiative measure may not contain alternative or cumulative provisions wherein 
one or more of those provisions would become law depending upon the casting of a specified 
percentage of votes for or against the measure. 

(g) An initiative measure that eliminates or restricts the constitutionally-embodied 
fundamental rights of any citizen or group of citizens may not be submitted to the electors or 
have any effec
 

t. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem: Under existing law, there is no explicit bar to initiatives that seek to eliminate or 
restrict the constitutionally-guaranteed fundamental rights of individual citizens or a group of 
citizens. Currently, the State Constitution does not explicitly limit the power of the people when 
acting through the initiative process to target individuals or minority groups and eliminate the 
fundamental rights of those individuals or minority groups. This has led most recently to 



Proposition 8, which stripped the fundamental right to marry from lesbians and gay men. If this 
is allowed to happen, any other unpopular minority could also be targeted for disparate treatment 
just by the use of the initiative process. 
 
This Solution

 

: Seeks to create a safeguard so that voters cannot use the initiative process to 
eliminate or restrict constitutionally-guaranteed fundamental rights, such as due process and 
equal protection, from any individual citizen or group of citizens. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution amends article II, section 8 of the California Constitution to bar the effect of 
initiatives that seek to eliminate or restrict the rights of any citizen or group of citizens 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael Wolchansky, Law Office of Michael, 
2370 Market Street Suite 180, San Francisco, California 94114; (415) 6400633; 
mwolchansky@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael Wolchansky 
______________________________________________________________________________ 
 

COUNTER-ARGUMENT(S) TO RESOLUTION 01-05-2013 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 

This resolution does not distinguish between fundamental rights provided by the United 
States Constitution and fundamental rights provided by the California Constitution.  As to the 
fundamental rights provided by the United States Constitution, this resolution is unnecessary as 
the federal courts have the power to enjoin the implementation of initiatives that run afoul of a 
federally-protected constitutional right.  (See, e.g., Service Employees International Union v. 
Fair Political Practices Commission (1990) 747 F.Supp. 580.) 
 
 As for fundamental rights provided by the California Constitution, depriving the citizens 
of the ability to amend the State’s governing document may have grave and unforeseen 
consequences.  Undoubtedly, as society evolves, its laws must evolve as well.  There may come 
a time when the citizens wish to retract certain rights contained within the California 
Constitution to be in line with the rights provided by the United States Constitution.  This 
resolution would effectively deprive the citizens of their power to do so, regardless of what ends 
the electorate wishes to achieve. 
 
 Finally, this resolution would amend the California Constitution in a manner that would 
open the system up to gamesmanship, i.e., opposition parties could file suit to bar initiatives from 
being placed on the ballot and thereby undermining the initiative process. 



RESOLUTION 01-06-2013 
 

DIGEST 

Amends Insurance Code section 11580.2, requiring liability insurers to offer uninsured 
motorist/underinsured motorist coverage in amounts up to the limits of the liability coverage. 

Insurance: Offering Uninsured/Underinsured Motorist Coverage Equal to Liability Limits  

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

   

This resolution amends Insurance Code section 11580.2, requiring liability insurers to offer 
uninsured motorist/underinsured motorist coverage in amounts up to the limits of the liability 
coverage.  This resolution should be disapproved because insurers should be able to control their 
risks, liability exposure, and pricing model in the competitive marketplace, especially since rates 
for automobile insurance are more affordable with higher limits readily available through most 
insurers. 

Reasons: 

Standards and requirements exist concerning basic coverage.  But beyond the basics mandated 
by law, insurers do not have identical policies and do not all offer the same coverage or lines. 
This allows each insurer, large or small, to brand itself, while responsibly offering insurance 
products with competitive pricing structures, amid management of risk-loss exposure and reserve 
requirements.  This variety among admitted carriers assures insurance availability at affordable 
prices, mindful that many people still can only afford the basic minimums of what is required. 
Until recently, rates were prohibitively expensive to many. 

Most insurers already offer uninsured motorist/underinsured motorist (UM/UIM) coverage in 
amounts up to the limits of the liability coverage the insured purchased.  Some even offer 
Umbrella Insurance, with $1 million liability protection and a similar uninsured motorist 
coverage option.  For every insurer that does not offer more than 30/60 uninsured motorist 
coverage, there are multiple, high rated companies that do.  This type of coverage is widely 
available.  Existing law requires the insured sign a waiver for UM/UIM limits below their 
liability coverage.  As fiduciaries and professionals, agents and brokers must discuss exposure 
and coverage options with their insureds.  This is not an issue of an insured not knowing about 
the limits of protection available. 
 
The issue is ultimately about the cost of insurance, not a problem finding higher available limits. 
To promote choice, insurer viability, and reasonable insurance premiums most people can afford, 
it’s unwise to force all insurers to offer higher than 30/60 uninsured motorist limits.  Dollar for 
dollar, the cost of UM/UIM coverage is greater than the premium charged for competitively-
rated liability limits for a fully-underwritten good-risk insured, since the insurer cannot control 
the risk posed by an accident with a liable third party who does not have, or could not afford to 
pay for, liability or adequate liability coverage.   



01-06-2013 
 
DIGEST 

 
Miscellaneous:  Clarifies insured drivers’s protection against drivers without adequate insurance 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Insurance Code section 11580.2 to read as follows: 
 
§ 11580.2 
(a)(1) No policy of bodily injury liability insurance covering liability arising out of the 
ownership, maintenance, or use of any motor vehicle, except for policies that provide insurance 
in the Republic of Mexico issued or delivered in this state by nonadmitted Mexican insurers, 
shall be issued or delivered in this state to the owner or operator of a motor vehicle, or shall be 
issued or delivered by any insurer licensed in this state upon any motor vehicle then principally 
used or principally garaged in this state, unless the policy contains, or has added to it by 
endorsement, a provision with coverage limits at least equal to the limits specified in subdivision 
(m) and in no case less than the financial responsibility requirements specified in Section 16056 
of the Vehicle Code insuring the insured, the insured’s heirs or legal representative for all sums 
within the limits that he, she, or they, as the case may be, shall be legally entitled to recover as 
damages for bodily injury or wrongful death from the owner or operator of an uninsured motor 
vehicle. The insurer and any named insured, prior to or subsequent to the issuance or renewal of 
a policy, may, by agreement in writing, in the form specified in paragraph (2) or paragraph (3), 
(1) delete the provision covering damage caused by an uninsured motor vehicle completely, or 
(2) delete the coverage when a motor vehicle is operated by a natural person or persons 
designated by name, or (3) agree to provide the coverage in an amount less than that required by 
subdivision (m) but not less than the financial responsibility requirements specified in Section 
16056 of the Vehicle Code. Any of these agreements by any named insured or agreement for the 
amount of coverage shall be binding upon every insured to whom the policy or endorsement 
provisions apply while the policy is in force, and shall continue to be so binding with respect to 
any continuation or renewal of the policy or with respect to any other policy that extends, 
changes, supersedes, or replaces the policy issued to the named insured by the same insurer, or 
with respect to reinstatement of the policy within 30 days of any lapse thereof. A policy shall be 
excluded from the application of this section if the automobile liability coverage is provided only 
on an excess or umbrella basis. Nothing in this section shall require that uninsured motorist 
coverage be offered or provided in any homeowner policy, personal and residents’ liability 
policy, comprehensive personal liability policy, manufacturers’ and contractors’ policy, premises 
liability policy, special multiperil policy, or any other policy or endorsement where automobile 
liability coverage is offered as incidental to some other basic coverage, notwithstanding that the 
policy may provide automobile or motor vehicle liability coverage on insured premises or the 
ways immediately adjoining. 
(2) The agreement specified in paragraph (1) to delete the provision covering damage caused by 
an uninsured motor vehicle completely or delete the coverage when a motor vehicle is operated 
by a natural person or persons designated by name shall be in the following form: 
  



“The California Insurance Code requires an insurer to provide uninsured motorists coverage in 
each bodily injury liability insurance policy it issues covering liability arising out of the 
ownership, maintenance, or use of a motor vehicle. Those provisions also permit the insurer and 
the applicant to delete the coverage completely or to delete the coverage when a motor vehicle is 
operated by a natural person or persons designated by name. Uninsured motorists coverage 
insures the insured, his or her heirs, or legal representatives for all sums within the limits 
established by law, that the person or persons are legally entitled to recover as damages for 
bodily injury, including any resulting sickness, disease, or death, to the insured from the owner 
or operator of an uninsured motor vehicle not owned or operated by the insured or a resident of 
the same household. An uninsured motor vehicle includes an underinsured motor vehicle as 
defined in subdivision (p) of Section 11580.2 of the Insurance Code.” 
The agreement may contain additional statements not in derogation of or in conflict with the 
foregoing. The execution of the agreement shall relieve the insurer of liability under this section 
while the agreement remains in effect. 
(3) The agreement specified in paragraph (1) to provide coverage in an amount less than that 
required by subdivision (m) shall be in the following form: 
“The California Insurance Code requires an insurer to provide uninsured motorists coverage in 
each bodily injury liability insurance policy it issues covering liability arising out of the 
ownership, maintenance, or use of a motor vehicle. Those provisions also permit the insurer and 
the applicant to agree to provide the coverage in an amount less than that required by subdivision 
(m) of Section 11580.2 of the Insurance Code but not less than the financial responsibility 
requirements. Uninsured motorists coverage insures the insured, his or her heirs, or legal 
representatives for all sums within the limits established by law, that the person or persons are 
legally entitled to recover as damages for bodily injury, including any resulting sickness, disease, 
or death, to the insured from the owner or operator of an uninsured motor vehicle not owned or 
operated by the insured or a resident of the same household. An uninsured motor vehicle 
includes an underinsured motor vehicle as defined in subdivision (p) of Section 11580.2 of the 
Insurance Code.” 
The agreement may contain additional statements not in derogation of or in conflict with this 
paragraph. However, it shall be presumed that an application for a policy of bodily injury 
liability insurance containing uninsured motorist coverage in an amount less than that required 
by subdivision (m), signed by the named insured and approved by the insurer, with a policy 
effective date after January 1, 1985, shall be a valid agreement as to the amount of uninsured 
motorist coverage to be provided. 
 
[Subdivisions (b) through (l) remain unchanged.] 
 
(m) Coverage provided under an uninsured motorist endorsement or coverage shall be offered 
with coverage limits equal to the limits of liability for bodily injury in the underlying policy of 
insurance
  

, but shall not be required to be offered with limits in excess of the following amounts: 

(1) A limit of thirty thousand dollars ($30,000) because of bodily injury to or death of one person 
in any one accident. 
(2) Subject to the limit for one person set forth in paragraph (1), a limit of sixty thousand dollars 
($60,000) because of bodily injury to or death of two or more persons in any one accident. 



(n) Underinsured motorist coverage shall be offered with limits equal to the limits of liability for 
the insured’s uninsured motorist limits in the underlying policy, and may be offered with limits 
in excess of the uninsured motorist coverage.  For the purposes of this section, uninsured and 
underinsured motorist coverage shall be offered as a single coverage.  However, an insurer may 
offer coverage for damages for bodily injury or wrongful death from the owner or operator of an 
underinsured motor vehicle at greater limits than an uninsured motor vehicle. 
 
[Subdivisions (o) through (q) remain unchanged.] 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  Responsible drivers who purchase insurance policies with limits that exceed 
$30,000/$60,000 oftentimes do not realize that the insurance policy does not protect them against 
drivers who have no insurance or less insurance.  The purpose of the underinsured motorist 
statute is to provide a way for policyholders to protect themselves from the negligence of other 
parties who carry less insurance than they themselves have.  (Royal Ins. Co. v. Cole (1993) 13 
Cal.App.4th 880, review denied.)   
 
The Solution:    
This resolution removes the artificial ceiling created by subdivision (m)(1) by requiring 
insurance companies to “offer” uninsured motorist coverage in an amount equal to the bodily 
injury limits of the underlying policy.  Furthermore, it requires execution of a written waiver if a 
policy provides uninsured motorist coverage in an amount less than the bodily injury limits of 
the underlying policy.  This resolution will only affect insurance policies that have bodily injury 
limits that exceed $30,000/$60,000 
 
Uninsured (“UM”) and underinsured motorist (“UIM”) insurance is motor vehicle liability 
insurance – but instead of protecting the owner or driver against liability asserted by third parties, 
this coverage is designed to protect the owner, driver or passengers for injuries resulting from 
another driver’s negligence when that other driver has no coverage (uninsured motorist) or does 
not have sufficient coverage to completely indemnify for all the damages (underinsured 
motorist). Underinsured motorist coverage comes into play only if the tortfeasor is insured for 
an amount that is less than the un

 

insured motorist limits carried on the vehicle of the injured 
claimant.  (Ins. Code, § 11580.2, subd. (p)(2).)  Under certain circumstances, UM/UIM coverage 
can even provide benefits in a hit-and-run accident. 

Under Insurance Code section 11580.2, any policy of motor vehicle bodily injury liability 
insurance issued in California must also include uninsured motorist bodily injury coverage in the 
policy, unless the named insured signs a written waiver of that coverage.  The waiver must use 
the specific language set out in subdivision (a)(2) of section 11580.2.   
 
Section 11580.2, subdivision (m) states that the uninsured motorist coverage must be “offered” 
with limits at least equal the liability coverage in the policy.  Section 16056 of the Vehicle Code 



sets a floor.  That section requires minimum coverage of “not less than fifteen thousand dollars 
($15,000) because of bodily injury to or death of one person in any one accident and, subject to 
that limit for one person” and “not less than thirty thousand dollars ($30,000) because of bodily 
injury to or death of two or more persons in any one accident. . . .”  Any un

 

insured motorist 
coverage limits lower than this minimum must be established by the execution of a written 
waiver as set out in subdivision (a)(3) of section 11580.2. 

Subdivision(m)(1) provides that the uninsured motorist coverage need not be offered in an 
amount greater than $30,000/$60,000.   
 
A policy providing uninsured motorist coverage must also extend "under

 

insured motorist 
coverage" in the same or greater amounts as the uninsured motorist coverage.  (Ins. Code, § 
11580.2, subd. (n). )  

 
IMPACT STATEMENT 
Insurance Code Section 11580.2 is referenced in several other sections of the Insurance Code.  
This resolution only affects those sections to the extent that they refer to the requirements 
contained within 11580.2.  No other law, statute or rule contains requirements that conflict with 
the changes proposed by this resolution. 
 
AUTHOR AND/OR PERMANENT CONTACT:  
Andrew McDevitt, 650 California Street, 26th Floor, San Francisco, CA 94108, (415)981-7210, 
(415)391-6965, amcdevitt@walkuplawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE: Andrew McDevitt 
 



01-07-2013 
 
DIGEST 

Amends Business & Professions Code Section 6031.5 to reflect the current name of the 
Conference, and to require that the State Bar dues bill allow for a voluntary donation to the 
Conference.    

Miscellaneous:  Use of Mandatory State Bar Dues 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Business & Professions Code Section 6031.5 to reflect the current name 
of the Conference, and to require that the State Bar dues bill allow for a voluntary donation to the 
Conference.  This resolution should be disapproved because, although it is advisable to have the 
Conference’s correct name on the dues bill, it would be unfair to the State Bar sections, the 
Justice Gap Fund, and to other beneficiaries of voluntary donations made via the dues bill if the 
Conference and only the Conference should benefit from a mandatory check-off requirement.     

: 

 
Business & Professions Code section 6031.5 provides a mechanism for the voluntary funding of 
State Bar sections and the Conference.  As presently written it gives the State Bar the option of 
allowing members to pay their section dues and to make a voluntary donation to various causes 
or organizations, including the Conference, when they pay their annual State Bar dues.  On the 
2013 Member Fee Statement, the State Bar did make provision for such payments and donations 
to the Conference.  While the Conference can only benefit if the State Bar is required to give 
members the option of making a donation to the Conference when paying their dues bill, making 
such a requirement applicable only to the Conference is unfair, and would likely result in long-
term adverse consequences to the Conference.  Amending the statute to identify the Conference 
by its correct name, although laudable and appropriate, does not justify supporting this 
Resolution. 
 
 
 



01-07-2013 
 
DIGEST 

 
Miscellaneous:  Use of Mandatory State Bar Dues 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Business and Professions Code section 6031.5, to read as follows: 
 
§ 6031.5 
(a) State Bar sections, as established under and pursuant to Article 13 of the Rules and 
Regulations of the State Bar, and their activities shall not be funded with mandatory fees 
collected pursuant to subdivision (a) of Section 6140.  
 
The State Bar may provide an individual section, or two or more sections collectively, with 
administrative and support services, provided the State Bar shall be reimbursed for the full cost 
of those services out of funds collected pursuant to subdivision (b), funds raised by or through 
the activities of the sections, or other funds collected from voluntary sources.  The financial audit 
specified in Section 6145 shall confirm that the amount assessed by the State Bar for providing 
the services reimburses the costs of providing them, and shall verify that mandatory dues are not 
used to fund the sections. 
 
(b) Notwithstanding the other provisions of this section, the State Bar is expressly authorized 
to collect voluntary fees to fund the State Bar sections on behalf of those organizations in 
conjunction with the State Bar's collection of its annual membership dues. Funds collected 
pursuant to this subdivision, and other funds raised by or through the activities of the sections, or 
collected from voluntary sources, for their support or operation, shall not be subject to the 
expenditure limitations of subdivision (b) of Section 6140.05. 
 
(c) Notwithstanding any other provision of law, the State Bar shall is expressly authorized to 
collect, in conjunction with the State Bar's collection of its annual membership dues, voluntary 
fees or donations on behalf of the Conference of Delegates of California Bar Associations, the 
independent nonprofit successor entity to the former Conference of Delegates of the State Bar 
which has been incorporated for the purposes of aiding in matters pertaining to the advancement 
of the science of jurisprudence or to the improvement of the administration of justice.  The State 
Bar shall and to convey any unexpended voluntary fees or donations previously made to the 
Conference of California Bar Associations Delegates of the State Bar pursuant to this section to 
the Conference of Delegates of California Bar Associations.  The Conference of Delegates of 
California Bar Associations shall pay for the cost of the collection.  The State Bar and the 
Conference of Delegates of 

 

California Bar Associations may also contract for other services.  
The financial audit specified in Section 6145 shall confirm that the amount of any contract shall 
fully cover the costs of providing the services, and shall verify that mandatory dues are not used 
to fund any successor entity. 



(d) The Conference of Delegates of California Bar Associations, which is the independent 
nonprofit successor entity to the former Conference of Delegates of the State Bar as referenced 
in subdivision (c), is a voluntary association, is not a part of the State Bar of California, and shall 
not be funded in any way through mandatory dues collected by the State Bar of California.  Any 
contribution or membership option included with a State Bar of California mandatory dues 
billing statement shall include a statement that the Conference of Delegates of 

 

California Bar 
Associations is not a part of the State Bar of California and that membership in that organization 
is voluntary. 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Contra Costa County Bar Association delegation – Stephen Steinberg, Lauren 
Dodge, Rashmi Nijagal, Don Green, Margaret Grover, Leigh Johnson, Michael Markowitz, 
Robert Richardson, Arlene Segal, Kenneth Strongman 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law provides that the State Bar of California may collect voluntary fees 
or donations for the Conference of Delegates of California Bar Associations.  It also provides 
that the State Bar is authorized to convey any unexpended voluntary fees or donations previously 
made to the Conference of Delegates of the State Bar to the Conference of Delegates of 
California Bar Associations.  However, the Conference of Delegates of California Bar 
Associations is no longer the correct name of the entity.  In addition, the statute does not 
mandate that the State Bar either include the CCBA on the dues bill or remit voluntary donations 
made through the dues bill check off to the CCBA. 
 
The Solution:  This resolution changes the name “Conference of Delegates of California Bar 
Associations” to “Conference of California Bar Associations,” in order to reflect the current 
corporate name of the organization.  The resolution also mandates that the State Bar dues bill 
contain a voluntary donation to the Conference of California Bar Associations and that all fees 
collected as voluntary donations be conveyed to the CCBA. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
 
AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Kronick, Moskovitz, 
Teidemann & Girard, 1350 Treat Boulevard, Suite 105, Walnut Creek, CA 94597, Telephone: 
925-395-2383, mgrover@kmtg.com 
 
RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover, Kronick, Moskovitz, Teidemann 
& Girard, 1350 Treat Boulevard, Suite 105, Walnut Creek, CA 94597, Telephone: 925-395-
2383, mgrover@kmtg.com  
 



RESOLUTION 01-08-2013 
 
DIGEST 

Amends Civil Code section 3439.04 to provide that a transfer made prior to the loan is fraudulent 
if a creditor can prove that credit would not have been extended but for the conduct of the debtor.  

Civil: Fraudulent Transfer as to a Creditor 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Civil Code section 3439.04 to provide that a transfer made prior to the 
loan is fraudulent if a creditor can prove that credit would not have been extended but for the 
conduct of the debtor/transferor.  This resolution should be disapproved because it would greatly 
deviate from over 400 years of law and would be in conflict with the Bankruptcy Code. 

Reasons: 

 
Under existing law, a person or entity that extended credit to a debtor/transferor has a cause of 
action against a transferee for a fraudulent transfer if the debtor/transferor transferred the asset 
for less than adequate consideration before the loan was made.  Since the creation of fraudulent 
transfer laws, these laws have addressed the status of the transferor, (e.g., the transferor’s intent, 
solvency, capital) and the status of the transferee, but not the status of the complaining creditor.  
These laws have had careful, national, and extensive consideration as part of the drafting of the 
Uniform Fraudulent Conveyance Act, Bankruptcy Act of 1938, Bankruptcy Code of 1978, and 
the Uniform Fraudulent Transfer Act and none have resulted in adding a creditor reliance factor. 
 
The proponent argues that it is not fair to the transferee that a creditor does not have to 
demonstrate reliance on the financial condition of the transferor; however, the fraudulent transfer 
laws provide for a “fair” result for transferees by providing the transferee with defenses that are 
based on the transferee’s awareness of the nature of the transfer and the value given by the 
transferee.  The law also requires that the transfer by the debtor/transferor was made with the 
specific intent to defraud the creditor.  The fraudulent transfer laws are not “misrepresentation” 
laws and do not take into account whether the complaining creditor has knowledge of the nature 
of the transfer, but consider the positions of the transferor and the transferee.  The law has 
always been on the intent of the debtor/transferor and not the creditor and to add a creditor 
reliance element would go against over four centuries of law. 
 
Also, the Uniform Fraudulent Transfer Act is the law in over 40 states and part of the 
Bankruptcy Code.  Any amendment to the California Uniform Fraudulent Transfer Act would be 
ineffective because section 548 of the Bankruptcy Code does not have a creditor reliance 
element. 



01-08-2013 
 
DIGEST 

 
Miscellaneous:  Fraudulent Transfers as to a Creditor 

TEXT OF RESOLUTION 
 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 3439.04 to read as follows. 
 
§ 3439.04 
(a) A transfer made or obligation incurred by a debtor is fraudulent as to a creditor, whether the 
creditor's claim arose before or after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation as follows: 
   (1) With actual intent to hinder, delay, or defraud any creditor of the debtor. 
   (2) Without receiving a reasonably equivalent value in exchange for the transfer or obligation, 
and the debtor either: 
       (A) Was engaged or was about to engage in a business or a transaction for which the 
remaining assets of the debtor were unreasonably small in relation to the business or transaction. 
       (B) Intended to incur, or believed or reasonably should have believed that he or she would 
incur, debts beyond his or her ability to pay as they became due. 
   

 

(3)  With respect to a transfer made under the circumstances described in subsection (A), 
above, a transfer is fraudulent as to a creditor whose claim arose after the transfer was made; 
provided the creditor can prove that such creditor would not have extended credit to the debtor 
but for some conduct of the debtor, other than the transfer itself, that misrepresented or 
concealed material information relating to the financial condition of the debtor. 

(Proposed new language underlined) 

PROPONENT: Bar Association of San Francisco 

STATEMENT OF REASONS 

The Problem: Under existing law a person or entity who extended credit to a debtor who was 
engaged in an undercapitalized business has a cause of action for a fraudulent transfer if the 
debtor transferred assets for less than adequate consideration before commencing the business, 
even if the creditor and had full knowledge of the debtor’s financial condition at the time the 
creditor extended credit. 

The Solution:  This resolution would require in the situation described above that, in addition to 
the transfer that occurred prior to the extension of credit, there be some additional evidence that 
the debtor engaged in some conduct that can be said to have deceived the creditor. 

This Civil Code section is part of the Uniform Fraudulent Transfer Act which, as the title 
suggests, is aimed at preventing fraud on creditors by debtors who transfer assets for less than 
adequate compensation that might be used to pay the creditors.  While the subsection in question 
is sometimes referred to as a “constructive fraud” which does not require proof of intent, it 



nevertheless can be used by a creditor who cannot be said to have been deceived or defrauded in 
any manner, which seems inconsistent with the underlying purpose of the law.  

For example, a debtor may have a brilliant idea for a new product that he or she wishes to 
develop and bring to market.  However, the debtor realizes the venture may be risky and he or 
she does not wish to lose all of his or her assets if it fails.  Therefore, he or she transfers 
substantial assets into a trust for his or her children before starting the business.  The business, 
even though undercapitalized, gets off to a good start, and the debtor goes to a venture capital 
firm (“FIRM”) for a loan to expand the business,  Debtor reveals to the Firm that he transferred 
assets to his or her children before staring the business and provides the Firm with true and 
accurate financial statements regarding the business.  The Firm makes the loan, but shortly 
thereafter a competitor comes out with a better and cheaper product and the business fails.  
Under existing law the Firm can sue the debtor’s children for a fraudulent transfer and recover 
the money in the trust to pay its debt.  It is not apparent that such a scenario serves the purpose 
behind the fraudulent transfer law. 

Research on this issue has revealed little case law that has ever carefully analyzed how the 
undercapitalized business part of the fraudulent transfer law should be applied when the 
creditor/plaintiff extended credit voluntarily with full knowledge of the financial condition of the 
debtor.  Perhaps that is because no creditor has been audacious enough to commence an action 
under such circumstances, but the potential for abuse exists.  The proposed amendment would 
simply require that there be some additional element of fraud to support a fraudulent transfer 
action in undercapitalized business cases other than the transfer itself. 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, 101 Howard Street, Suite 
310, San Francisco, California 94105. Telephone: 415-444-6684 (o); 510-910-1392 (m); 
jhansenlaw101@gmail.com 

RESPONSIBLE FLOOR DELEGATE: John T. Hansen 

 

 

 

mailto:jhansenlaw101@gmail.com�


RESOLUTION 01-09-2013 
 
DIGEST 

Amends Labor Code section 4656, subdivision (c)(2) to provide an additional 52 weeks of 
temporary disability to an injured worker who undergoes surgery after exhausting the currently 
allowed 104 weeks of temporary disability. 

Workers’ Compensation: Periods of Temporary Disability 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to Resolution 10-05-2007 which was disapproved. 
History: 

 

This resolution amends Labor Code section 4656, subdivision (c)(2) to provide an additional 52 
weeks of temporary disability to an injured worker who undergoes surgery after exhausting the 
currently allowed 104 weeks of temporary disability.  This resolution should be disapproved 
because the total number of weeks of temporary disability presently provided is already very 
lengthy (two years). 

Reasons: 

 
Further, it is unclear why a further 52 weeks (a year) would be needed after any and all surgical 
procedures.  The Resolution is also ambiguous as to whether the 52 weeks added to the existing 
104 weeks of temporary disability would need to be within the current window of five years 
from the date of the injury. 
 
The Legislature evaluated and completely revamped California’s Workers’ Compensation 
scheme through Senate Bill 899, which was enacted in April 2004.  (Stats. 2004, ch. 34, § 1 et 
seq. (SB 899).)  One of the issues expressly addressed by the Legislature was the appropriate 
length of time to which an injured worker is entitled to receive temporary disability payments.  
While the proponent asserts that the time period currently existing in the statute is not 
appropriate and should be extended, there is no demonstration as to why the current time is too 
short or how it has in fact led to harsh or unfair treatment.  Without such information, it is 
inappropriate to tamper with the current legislative scheme. 
 
 



01-09-2013 
 

DIGEST 

 
Workers’ Compensation: Periods of Temporary Disability 

TEXT OF RESOLUTION 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 4656, subdivision (c)(2) to read as follows: 
 
§ 4656 
(a) Aggregate disability payments for a single injury occurring prior to January 1, 1979, causing 
temporary disability shall not extend for more than 240 compensable weeks within a period of 
five years from the date of the injury. 

 

(b) Aggregate disability payments for a single injury occurring on or after January 1, 1979, and 
prior to April 19, 2004, causing temporary partial disability shall not extend for more than 240 
compensable weeks within a period of five years from the date of the injury. 

 

(c)(1) Aggregate disability payments for a single injury occurring on or after April 19, 2004, 
causing temporary disability shall not extend for more than 104 compensable weeks within a 
period of two years from the date of commencement of temporary disability payment. 

 
(2) Aggregate disability payments for a single injury occurring on or after January 1, 2008 
causing temporary disability shall not extend for more than 104 compensable weeks within a 
period of five years from the date of injury 

 

except the period of temporary disability shall be 
extended an additional 52 weeks where the injured worker undergoes surgery after the 
exhaustion of the 104 weeks limitation. 

(3) Notwithstanding paragraphs (1) and (2), for an employee who suffers from the following 
injuries or conditions, aggregate disability payments for a single injury occurring on or after 
April 19, 2004, causing temporary disability shall not extend for more than 240 compensable 
weeks within a period of five years from the date of the injury: 
(A) Acute and chronic hepatitis B. 
(B) Acute and chronic hepatitis C. 
(C) Amputations. 
(D) Severe burns. 
(E) Human immunodeficiency virus (HIV). 
(F) High-velocity eye injuries. 
(G) Chemical burns to the eyes. 
(H) Pulmonary fibrosis. 
(I) Chronic lung disease. 
 



 (Proposed new language underlined) 
 
Proponents: Gerald Benezra, Mervyn Israel, Louis Berger, Nestor A. Michelena, John 
Michelena, David Slatter, Charles Clark, Stuart I. Barth, Sheldon L. Goldflam, Franklin Kaye 
 
STATEMENT OF REASONS 
 
The Problem:

 

  Under existing law, an injured worker is limited to 104 weeks of temporary 
disability within a period of five years from the date of injury.  Very often authorization to obtain 
surgical treatment takes well over a period of 52 weeks to 104 weeks before surgical 
authorization is obtained. The injured worker is faced with the threat of no disability benefits 
following his or her surgery and the period of recuperation may well extend for a period of six 
months to a year. The injured worker who has exhausted his 2 year period of temporary 
disability has also exhausted his eligibility to obtain unemployment disability benefits from the 
Employment Development Department since he has not worked during the proceeding 2 years. 

This Resolution:

 

 Would provide an additional 52 weeks of temporary disability to an injured 
worker who undergoes surgery after he has exhausted his 104 weeks of temporary disability. 

IMPACT STATEMENT 
 
This resolution does not directly affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Gerald Benezra, Israel & Benezra, 1545 
Wilshire Blvd., Suite 606, Los Angeles, CA 90017; 213/484-2247; fax 213/413-1166; 
Gerald.Benezra@att.net 
 
RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra    

 
  

mailto:Gerald.Benezra@att.net�


RESOLUTION 01-10-2013 
 
DIGEST 

Amends Labor Code section 4610 to provide that only surgery and no other proposed medical treatment 
be reviewed by the Utilization Review Process.  

Workers’ Compensation: Utilization Review 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Labor Code section 4610 to provide that only surgery and no other proposed 
medical treatment be reviewed by the Utilization Review Process.  This resolution should be disapproved 
because it removes an important check on the necessity of medical treatment. 

Reasons: 

 
The Utilization Review Process was enacted primarily to ensure oversight of recommended treatment and 
to avoid fraud and unnecessary expense.  (Stats. 2003, ch. 639, § 28 (SB 228).)  The process was recently 
updated in numerous respects by the Legislature in 2012.  (Stats. 2012, ch. 363 (SB 863).) 
 
This resolution would limit this oversight to surgery.  This means that the vast majority of treatment, such 
as medical prescriptions, physical therapy, and medical testing, would proceed automatically after being 
certified by a treating physician.   
 
The proponent contends that the Utilization Review Process hampers, inhibits, and delays the delivery of 
medical treatment to the injured worker.  However, the proponent provides no support to demonstrate the 
amount of delay, if any, or that there have been adverse health effects as a result of such delays in 
treatment.  Additionally, the proponent has not provided information as to why the nearly complete 
dismantling of these provisions is warranted. 
 
Eliminating such large segments of treatment from oversight for potential fraud and abuse is contrary to 
the legislative goals behind the process.  Likewise, since the Legislature recently acted to refine and 
improve the Utilization Review Process rather than eliminating substantial portions, as the proponent 
proposes, it is highly unlikely this resolution would be introduced as a bill even if it passed the 
Conference. 
 
 
 



01-10-2013 
 

DIGEST 

 
Workers’ Compensation: Utilization Review 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Labor Code section 4610 to read as follows: 
 
§ 4610 

(a) For purposes of this section, “utilization review” means utilization review or utilization 
management functions that prospectively, retrospectively, or concurrently review and approve, 
modify, delay, or deny, based in whole or in part on medical necessity to cure and relieve, for 
surgical

(b) Every employer shall establish a utilization review process in compliance with this 
section, either directly or through its insurer or an entity with which an employer or insurer 
contracts for these services. 

 treatment recommendations by physicians, as defined in Section 3209.3, prior to, 
retrospectively, or concurrent with the provision of medical treatment services pursuant to 
Section 4600. 

(c) Each utilization review process shall be governed by written policies and procedures. 
These policies and procedures shall ensure that decisions based on the medical necessity to cure 
and relieve of proposed for surgical

(d) If an employer, insurer, or other entity subject to this section requests medical 
information from a physician in order to determine whether to approve, modify, delay, or deny 
requests for 

 medical treatment services are consistent with the schedule 
for medical treatment utilization adopted pursuant to Section 5307.27.  These policies and 
procedures, and a description of the utilization process, shall be filed with the administrative 
director and shall be disclosed by the employer to employees, physicians, and the public upon 
request. 

surgical

(e) No person other than a licensed physician who is competent to evaluate the specific 
clinical issues involved in the 

 authorization, the employer shall request only the information reasonably 
necessary to make the determination. The employer, insurer, or other entity shall employ or 
designate a medical director who holds an unrestricted license to practice medicine in this state 
issued pursuant to Section 2050 or Section 2450 of the Business and Professions Code. The 
medical director shall ensure that the process by which the employer or other entity reviews and 
approves, modifies, delays, or denies requests by physicians prior to, retrospectively, or 
concurrent with the provision of medical treatment services, complies with the requirements of 
this section. Nothing in this section shall be construed as restricting the existing authority of the 
Medical Board of California. 

medical surgical treatment services, and where these services are 
within the scope of the physician’s practice, requested by the physician may modify, delay, or 
deny requests for authorization of medical surgical

(f) The criteria or guidelines used in the utilization review process to determine whether to 
approve, modify, delay, or deny medical treatment services shall be all of the following: 

 treatment for reasons of medical necessity to 
cure and relieve. 

(1) Developed with involvement from actively practicing physicians. 
(2) Consistent with the schedule for medical treatment utilization adopted pursuant to 

Section 5307.27.  



(3) Evaluated at least annually, and updated if necessary. 
(4) Disclosed to the physician and the employee, if used as the basis of a decision to modify, 

delay, or deny surgical
(5)  Available to the public upon request. An employer shall only be required to disclose the 

criteria or guidelines for the specific procedures or conditions requested. An employer 
may charge members of the public reasonable copying and postage expenses related to 
disclosing criteria or guidelines pursuant to this paragraph. Criteria or guidelines may 
also be made available through electronic means. No charge shall be required for an 
employee whose physician’s request for 

 services in a specified case under review. 

medical surgical

(g) In determining whether to approve, modify, delay, or deny 

 treatment services is under 
review. 

surgical 

(1) Prospective or concurrent decisions shall be made in a timely fashion that is appropriate 
for the nature of the employee’s condition, not to exceed five working days from the receipt of 
the information reasonably necessary to make the determination, but in no event more than 14 
days from the date of the 

requests by 
physicians prior to, retrospectively, or concurrent with the provisions of medical treatment 
services to employees, all of the following requirements shall be met: 

medical surgical 

(2) When the employee’s condition is such that the employee faces an imminent and serious 
threat to his or her health, including, but not limited to, the potential loss of life, limb, or other 
major bodily function, or the normal timeframe for the decisionmaking process, as described in 
paragraph (1), would be detrimental to the employee’s life or health or could jeopardize the 
employee’s ability to regain maximum function, decisions to approve, modify, delay, or deny 
requests by physicians prior to, or concurrent with, the provision of medical treatment services to 
employees shall be made in a timely fashion that is appropriate for the nature of the employee’s 
condition, but not to exceed 72 hours after the receipt of the information reasonably necessary to 
make the determination. 

treatment recommendation by the physician. In cases 
where the review is retrospective, a decision resulting in denial of all or part of the medical 
treatment service shall be communicated to the individual who received services, or to the 
individual’s designee, within 30 days of receipt of information that is reasonably necessary to 
make this determination. If payment for a medical treatment service is made within the time 
prescribed by Section 4603.2, a retrospective decision to approve the service need not otherwise 
be communicated. 

(3)(A) Decisions to approve, modify, delay, or deny requests by physicians for surgical 
authorization prior to, or concurrent with, the provision of medical treatment services to 
employees shall be communicated to the requesting physician within 24 hours of the decision. 
Decisions resulting in modification, delay, or denial of all or part of the requested health care 
service surgery

(B)  In the case of concurrent review, medical care shall not be discontinued until the 
employee’s physician has been notified of the decision and a care plan has been agreed upon by 
the physician that is appropriate for the medical needs of the employee. Medical care provided 
during a concurrent review shall be care that is medically necessary to cure and relieve, and an 
insurer or self-insured employer shall only be liable for those services determined medically 

 shall be communicated to physicians initially by telephone or facsimile, and to 
the physician and employee in writing within 24 hours for concurrent review, or within two 
business days of the decision for prospective review, as prescribed by the administrative director. 
If the request is not approved in full, disputes shall be resolved in accordance with Section 
4610.5, if applicable, or otherwise in accordance with Section 4062. 



necessary to cure and relieve. If the insurer or self-insured employer disputes whether or not one 
or more services offered concurrently with a utilization review were medically necessary to cure 
and relieve, the dispute shall be resolved pursuant to Section 4610.5, if applicable, or otherwise 
pursuant to Section 4062. Any compromise between the parties that an insurer or self-insured 
employer believes may result in payment for services that were not medically necessary to cure 
and relieve shall be reported by the insurer or the self-insured employer to the licensing board of 
the provider or providers who received the payments, in a manner set forth by the respective 
board and in such a way as to minimize reporting costs both to the board and to the insurer or 
self-insured employer, for evaluation as to possible violations of the statutes governing 
appropriate professional practices. No fees shall be levied upon insurers or self-insured 
employers making reports required by this section. 

(4)  Communications regarding decisions to approve surgical requests by physicians shall 
specify the specific medical treatment service surgical service approved. Responses regarding 
decisions to modify, delay, or deny medical treatment services requested by physicians shall 
include a clear and concise explanation of the reasons for the employer’s decision, a description 
of the criteria or guidelines used, and the clinical reasons for the decisions regarding medical 
necessity. If a utilization review decision to deny or delay a medical surgical

(5) If the employer, insurer, or other entity cannot make a decision within the timeframes 
specified in paragraph (1) or (2) because the employer or other entity is not in receipt of all of the 
information reasonably necessary and requested, because the employer requires consultation by 
an expert reviewer, or because the employer has asked that an additional examination or test be 
performed upon the employee that is reasonable and consistent with good medical practice, the 
employer shall immediately notify the physician and the employee, in writing, that the employer 
cannot make a decision within the required timeframe, and specify the information requested but 
not received, the expert reviewer to be consulted, or the additional examinations or tests 
required. The employer shall also notify the physician and employee of the anticipated date on 
which a decision may be rendered. Upon receipt of all information reasonably necessary and 
requested by the employer, the employer shall approve, modify, or deny the request for 
authorization within the timeframes specified in paragraph (1) or (2). 

 service is due to 
incomplete or insufficient information, the decision shall specify the reason for the decision and 
specify the information that is needed. 

(6) A utilization review decision to modify, delay, or deny a surgical

(7) Utilization review of a 

 treatment 
recommendation shall remain effective for 12 months from the date of the decision without 
further action by the employer with regard to any further recommendation by the same physician 
for the same treatment unless the further recommendation is supported by a documented change 
in the facts material to the basis of the utilization review decision. 

surgical

(8) If utilization review if deferred pursuant to paragraph (7), and it is finally determined that 
the employer is liable for treatment of the condition for which treatment is recommended, the 
time for the employer to conduct retrospective utilization review in accordance with paragraph 
(1) shall begin on the date the determination of the employer’s liability becomes final, and the 
time for the employer to conduct prospective utilization review shall commence from the date of 
the employer’s receipt of treatment the reason for the decision and specify the information that is 
needed. 

 treatment recommendation shall not be required while the 
employer is disputing liability for injury or treatment of the condition for which treatment is 
recommended pursuant to Section 4062. 



(5) If the employer, insurer, or other entity cannot make a decision within the timeframes 
specified in paragraph (1) or (2) because the employer or other entity is not in receipt of all of the 
information reasonably necessary and requested, because the employer requires consultation by 
an expert reviewer, or because the employer has asked that an additional examination or test be 
performed upon the employee that is reasonable and consistent with good medical practice, the 
employer shall immediately notify the physician and the employee, in writing, that the employer 
cannot make a decision within the required timeframe, and specify the information requested but 
not received, the expert reviewer to be consulted, or the additional examinations or tests 
required. The employer shall also notify the physician and employee of the anticipated date on 
which a decision may be rendered. Upon receipt of all information reasonably necessary and 
requested by the employer, the employer shall approve, modify, or deny the request for 
authorization within the timeframes specified in paragraph (1) or (2). 

(6) A utilization review decision to modify, delay, or deny a surgical

(7) Utilization review of a 

 treatment 
recommendation shall remain effective for 12 months from the date of the decision without 
further action by the employer with regard to any further recommendation by the same physician 
for the same treatment unless the further recommendation is supported by a documented change 
in the fact material to the basis of the utilization review decision. 

surgical

(8) If utilization review is deferred pursuant to paragraph (7), and it is finally determined that 
the employer is liable for treatment of the condition for which treatment is recommended, the 
time for the employer to conduct retrospective utilization review in accordance with paragraph 
(1) shall begin on the date the determination of the employer’s liability becomes final, and the 
time for the employer to conduct prospective utilization review shall commence from the date of 
the employer’s receipt of a treatment recommendation after the determination of the employer’s 
liability. 

 treatment recommendation shall not be required while the 
employer is disputing liability for injury or treatment of the condition for which treatment is 
recommended pursuant to Section 4062. 

(h) Every employer, insurer, or other entity subject to this section shall maintain telephone 
access for physicians to request authorization for health care services. 

(i) If the administrative director determines that the employer, insurer, or other entity subject 
to this section has failed to meet any of the timeframes in this section, or has failed to meet any 
other requirement of this section, the administrative director may assess, by order, administrative 
penalties for each failure. A proceeding for the issuance of an order assessing administrative 
penalties shall be subject to appropriate notice to, and an opportunity for a hearing with regard 
to, the person affected. The administrative penalties shall not be deemed to be an exclusive 
remedy for the administrative director. These penalties shall be deposited in the Workers’ 
Compensation Administration Revolving Fund. Leg.H. 2003 ch. 639 (SB 228), 2012 ch. 363 (SB 
863) §43. 

 
(Proposed new language underlined) 

 
Proponents: Gerald Benezra, Mervyn Israel, Louis Berger, Nestor A. Michelena, John 
Michelena, David Slatter, Charles Clark, Stuart I. Barth, Sheldon L. Goldflam, Franklin Kaye 
 
STATEMENT OF REASONS 
 



The Problem:

 

 Under existing law all requests for medical treatment authorization must go 
through the extensive Utilization Review process. Despite the requirement that physicians 
treating injured workers be certified within the Workers’ Compensation carriers Medical 
Provider Network (MPN) all treatment requests must be processed through the Utilization 
Review Process.  Every medical treatment request made by a treating physician, including 
medical prescriptions, physical therapy, medical testing, surgery must be processed through the 
Utilization Review Process. This process not only hampers, inhibits, and delays the delivery of 
medical treatment to the injured worker, it also suppresses and limits the certified MPN treating 
physician from providing the medical regimen needed to properly treats the injured worker. 

This Resolution:

IMPACT STATEMENT 

 Would limit the Utilization Review process to surgical authorization requests 
and enable treating physicians to promptly provide the treatment necessary to cure and relieve 
the injured workers’ medical condition. 

This resolution does not directly affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Gerald Benezra, Israel & Benezra, 1545 
Wilshire Blvd., Suite 606, Los Angeles, CA 90017; 213/484-2247; fax 213/413-1166; 
Gerald.Benezra@att.net. 
 
RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra 
 

mailto:Gerald.Benezra@att.net�


RESOLUTION 02-01-2013 
 
DIGEST 

Adds Welfare and Institutions Code section 679.5 and amends Welfare and Institutions Code 
sections 701, 702 and 704 to provide a jury trial on juvenile offenses that may be used as a strike. 

Juvenile Rights:  Juvenile’s Right to a Jury Trial 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to Resolution 03-06-2011, which was approved in principle. 
History: 

 

This resolution adds Welfare and Institutions Code section 679.5 and amends Welfare and 
Institutions Code sections 701, 702 and 704 to provide a jury trial on juvenile offenses that may 
be used as a strike.  This resolution should be approved in principle because it is unjust to 
classify delinquency proceedings as non-criminal for purposes of determining the right to a jury 
trial while also permitting the resulting disposition to be used as a prior felony conviction for 
purposes of sentence enhancement if the juvenile reoffends.   

Reasons: 

 
Under California’s Three Strikes law, a qualifying juvenile adjudication may be used as a strike 
to increase the sentence of an adult offender.  Yet, the federal and state Supreme Courts have 
declared the denial of jury trials in juvenile courts does not violate the Constitution.  (McKeiver 
v. Pennsylvania (1971) 403 U.S. 528; In re Daedler (1924) 194 Cal. 320.)  The McKeiver 
plurality opinion noted a jury is not required for accurate factfinding and thus juvenile 
adjudications were constitutionally fair and reliable.  (McKeiver, supra, 403 U.S. at pp. 543, 547, 
551.)  This presumption denigrates the importance of that constitutional right.   
 
In McKeiver, the Court found the introduction of jury trials into juvenile proceedings would 
interfere with the effort to deal with youthful offenders through less formal procedures and 
provide protective and rehabilitative proceedings. That assumption has been disproven in the 
more than a dozen states, including Texas, where accused delinquents have long enjoyed a right 
to jury trial in juvenile court.  (See In re Javier A. (1984) 159 Cal.App.3d 913, 970, fn. 54.)  
While the privacy concerns of the Welfare and Institutions Code would have to be taken into 
account in providing jury trials in juvenile courts, they do not outweigh the importance of the 
protections needed when imposing the burden of a potential strike. 
 
The plurality in McKeiver suggested there was a limit on the degree to which states could 
criminalize their juvenile delinquency proceedings.  Beyond that, they implied, and the 
Constitution would require the accused juvenile to enjoy a right to trial by a jury.  (McKeiver, 
supra, 403 U.S. at p. 551.)  Since that opinion was written, California juvenile court law has 
been transformed by the Legislature and various propositions, piling on more and more onerous 
consequences when a juvenile is adjudicated to be a delinquent.  California has crossed the line 
suggested by the McKeiver plurality with respect to the use of juvenile adjudications as future 
strikes and the right to a jury trial should be provided. 



02-01-2013 
 

 
Juvenile Rights: Juvenile’s Right to a Jury Trial  

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Welfare and Institutions Code section 679.5 and amend Welfare and 
Institutions Code sections 701, 702, and 704 to read as follows: 
 

 
§ 679.5 

 

(a) A minor who is 16 years of age or older at the time of the commission of an offense, 
which, upon admission or adjudication, could be used as a future felony conviction under 
paragraph (3) of subdivision (d) of Section 667 of the Penal Code or under paragraph (3) of 
subdivision (b) of Section 1170.12 of the Penal Code, shall be entitled to a trial by jury. 

 

(b) A jury trial under this section shall proceed as provided in Chapter 7 (commencing 
with Section 1041) and Chapter 8 (commencing with Section 1046) of Title 6 of, and Title 7 
(commencing with Section 1065) of, Part 2 of the Penal Code.  

 

(c) This section does not affect the right of a detained minor under Section 657 to a trial 
within 15 days of the filing of the petition to declare the minor a ward of the court.   

§ 701 
 At the hearing, the court or jury as provided by Section 679.5 shall first

 

 consider only the 
question whether the minor is a person described by Section 300, 601, or 602. The admission and 
exclusion of evidence shall be pursuant to the rules of evidence established by the Evidence 
Code and by judicial decision. Proof beyond a reasonable doubt supported by evidence, legally 
admissible in the trial of criminal cases, must be adduced to support a finding that the minor is a 
person described by Section 602, and a preponderance of evidence, legally admissible in the trial 
of civil cases must be adduced to support a finding that the minor is a person described by 
Section 300 or 601. When it appears that the minor has made an extrajudicial admission or 
confession and denies the same at the hearing, the court may continue the hearing for not to 
exceed seven days to enable the prosecuting attorney to subpoena witnesses to attend the hearing 
to prove the allegations of the petition. If the minor is not represented by counsel at the hearing, 
it shall be deemed that objections that could have been made to the evidence were made. 

§ 702 
 After hearing the evidence, the court or jury as provided by Section 679.5 shall make a 
finding, noted in the minutes of the court, whether or not the minor is a person described by 
Section 300, 601, or 602. If it the court or jury finds that the minor is not such a person, it the 
court shall order that the petition be dismissed and the minor be discharged from any detention or 
restriction theretofore ordered. If the court or jury finds that the minor is such a person, it the 
court shall make and enter its findings and order accordingly, and shall then proceed to hear 



evidence on the question of the proper disposition to be made of the minor. Prior to doing so, it 
the court

 If the minor is found to have committed an offense which would in the case of an adult be 
punishable alternatively as a felony or a misdemeanor, the court shall declare the offense to be a 
misdemeanor or felony. 

 may continue the hearing, if necessary, to receive the social study of the probation 
officer, to refer the minor to a juvenile justice community resource program as defined in Article 
5.2 (commencing with Section 1784) of Chapter 1 of Division 2.5, or to receive other evidence 
on its own motion or the motion of a parent or guardian for not to exceed 10 judicial days if the 
minor is detained during the continuance. If the minor is not detained, it may continue the 
hearing to a date not later than 30 days after the date of filing of the petition. The court may, for 
good cause shown continue the hearing for an additional 15 days, if the minor is not detained. 
The court may make such order for detention of the minor or his or her release from detention, 
during the period of the continuance, as is appropriate. 

 
§ 704 
 (a) If the court or jury as provided by Section 679.5

 (b) The Director of Youth Authority shall, within the 90 days, cause the minor to be 
observed and examined and shall forward to the court his diagnosis and recommendation 
concerning such minor's future care, supervision, and treatment. 

 has determined that a minor is a 
person described by Section 602, or if the court has determined that a minor is a person described 
by Section 601 and a supplemental petition for commitment of such minor to the Youth 
Authority has been filed pursuant to Section 777, and such minor is otherwise eligible for 
commitment to the Youth Authority, the court, if it concludes that a disposition of the case in the 
best interest of the minor requires such observation and diagnosis as can be made at a diagnostic 
and treatment center of the Youth Authority, may continue the hearing and order that such minor 
be placed temporarily in such a center for a period not to exceed 90 days, with the further 
provision in such order that the Director of the Youth Authority report to the court its diagnosis 
and recommendations concerning the minor within the 90-day period. 

 (c) The Youth Authority shall accept such person if there is in effect a contract made 
pursuant to Section 1752.1 and if it believes that the person can be materially benefited by such 
diagnostic and treatment services, and if the Director of the Youth Authority certifies that staff 
and institutions are available. No such person shall be transported to any facility under the 
jurisdiction of the Youth Authority until the director has notified the referring court of the place 
to which said person is to be transported and the time at which he can be received. 
 (d) The probation officer of the county in which an order is made placing a minor in a 
diagnostic and treatment center pursuant to this section, or any other peace officer designated by 
the court, shall execute the order placing such minor in the center or returning him there from to 
the court. The expense of such probation officer or other peace officer incurred in executing such 
order is a charge upon the county in which the court is situated. 

(Proposed new language underlined; language to be deleted stricken.) 
 



PROPONENT:  Alameda County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Juvenile delinquency court proceedings are quasi-criminal.  In fact, the focus of 
juvenile court is rehabilitation, not retribution.  The court uses the services of the Probation 
Department, mental health service providers, social service providers, and other service 
providers (mentors, teachers, youth programs, etc.) to rehabilitate youth.  Juveniles not having 
the right to a trial by jury is a substantial difference between defending allegations in juvenile 
court and adult court.  However, a consequence of juvenile delinquency proceedings which can 
carry over into a person’s life as an adult is a finding that the juvenile committed a strike offense; 
this finding, made by one judge without a trial by jury, can later be used pursuant to California’s 
Three Strikes law.  If a juvenile must deal with the same consequences as an adult, namely 
suffering a strike conviction, the juvenile should have the same right to a trial by jury afforded 
adults. 

This Solution

 

:  This Resolution would entitle any minor, 16 years of age or older at the time of 
the alleged commission of an offense that could be used as a future felony conviction under 
California’s Three Strikes Law, to a trial by jury. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
Adds provisions to existing law to give juveniles the right to a jury trial in specified 
circumstances; modifies existing statutory language to account for the option between a court 
finding and a finding by a jury.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Autumn Paine, Law Office of Autumn R. 
Paine, 385 Grand Avenue Suite 200, Oakland, CA  94610; (510) 8321911; 
autumn@oaklanddefense.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Autumn Paine 
 



RESOLUTION 02-02-2013 
 
 

DIGEST 

Amends Penal Code section 476a to decriminalize insufficient fund checks for less than 
one thousand dollars ($1,000) and make a first offense a simple misdemeanor. 

Criminal Law:  Decriminalization of Minor Bad Checks 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolution 06-01-2012, which was withdrawn. 

: 

 
Reasons
This resolution amends Penal Code section 476a to decriminalize insufficient fund 
checks for less than one thousand dollars ($1,000) and make a first offense a simple 
misdemeanor.  This resolution should be disapproved because this is not an appropriate 
solution to the problem the proponent seeks to address and $1,000 is too high a floor for 
such prosecutions. 

: 

 
Currently, writing a bad check for $450 or more may be charged as a misdemeanor or a 
felony, while anything smaller is punishable only as a misdemeanor.  This resolution 
would raise the floor for the wobbler offense to $1,000, with a first offense limited to 
misdemeanor prosecution.  The result would be to decriminalize the writing of a bad 
check for anything under $1,000, regardless of the intent of the writer or whether he/she 
is a habitual offender. 
 
The proponent’s stated goal is to address the abuse of Bad Check Restitution Programs 
(“BCRP”) sponsored by many prosecutorial agencies across the country.  These are 
programs that work to retrieve funds from bad check writers in order to repay the 
recipients.  About half of all states offer some type of BCRP, and these services vary in 
many ways.  Some programs are handled internally by the prosecutorial agency, which 
often generates a portion of its overall budget from the check fees it collects.  Others are 
contracted out to private collection agencies, which pay the law enforcement agencies a 
small portion of the fees they collect in exchange for being able to send demand letters on 
the official letterhead of the agency.  Consumer advocates oppose these programs, stating 
the writers of bad checks are falsely threatened with criminal prosecution to extort 
payment.  Numerous federal lawsuits have been brought nationwide to address these 
abuses, including a 2008 California action that concluded restitution programs in two 
dozen cities violated the Fair Debt Collection Practices Act by making false threats of 
prosecution and charging illegal fees.  The problem of abuse within BCRPs is real and it 
raises serious ethical concerns regarding prosecutorial agencies enabling sometimes 
extortionary tactics.  However, it should be addressed by better regulation of the 
programs, and not by decriminalizing bad checks under $1,000.   



02-02-2013 
 

 
Criminal Law: Decriminalization of Minor Bad Checks 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code Section 476a to read as follows: 
 
§ 476a 
 (a) Any person who for himself or as the agent or representative of another or as an 
officer of a corporation, willfully, with intent to defraud, makes or draws or utters or delivers any 
check, or draft or order upon any bank or depositary, or person, or firm, or corporation, for the 
payment of money in an amount exceeding one thousand dollars ($1,000) in one transaction

 (b) However, if 

, 
knowing at the time of that making, drawing, uttering, or delivering that the maker or drawer or 
the corporation has not sufficient funds in, or credit with the bank or depositary, or person, or 
firm, or corporation, for the payment of that check, draft, or order and all other checks, drafts, or 
orders upon funds then outstanding, in full upon its presentation, although no express 
representation is made with reference thereto, is punishable by imprisonment in a county jail for 
not more than one year, or in the state prison. 

the total amount of all such checks, drafts, or orders that the defendant is 
charged with and convicted of making, drawing, or uttering such check, draft, or order as a first 
offense does not exceed four hundred fifty dollars ($450)

 (c) Where the check, draft, or order is protested, on the ground of insufficiency of funds 
or credit, the notice of protest shall be admissible as proof of presentation, nonpayment and 
protest and shall be presumptive evidence of knowledge of insufficiency of funds or credit with 
the bank or depositary, or person, or firm, or corporation. 

, the offense is punishable only by 
imprisonment in the county jail for not more than one year, except that this subdivision shall not 
be applicable if the defendant has previously been convicted of a violation of Section 470, 475, 
or 476, or of this section, or of the crime of petty theft in a case in which defendant's offense was 
a violation also of Section 470, 475, or 476 or of this section or if the defendant has previously 
been convicted of any offense under the laws of any other state or of the United States which, if 
committed in this state, would have been punishable as a violation of Section 470, 475 or 476 or 
of this section or if he has been so convicted of the crime of petty theft in a case in which, if 
defendant's offense had been committed in this state, it would have been a violation also of 
Section 470, 475, or 476, or of this section. 

 (d) In any prosecution under this section involving two or more checks, drafts, or orders, 
it shall constitute prima facie evidence of the identity of the drawer of a check, draft, or order if 
both of the following occur: 
 (1) When the payee accepts the check, draft or order from the drawer, he or she obtains 
from the drawer the following information: name and residence of the drawer, business or 
mailing address, either a valid driver's license number or Department of Motor Vehicles 
identification card number, and the drawer's home or work phone number or place of 
employment. That information may be recorded on the check, draft, or order itself or may be 
retained on file by the payee and referred to on the check, draft, or order by identifying number 
or other similar means. 



 (2) The person receiving the check, draft, or order witnesses the drawer's signature or 
endorsement, and, as evidence of that, initials the check, draft, or order at the time of receipt. 
 (e) The word “credit” as used herein shall be construed to mean an arrangement or 
understanding with the bank or depositary or person or firm or corporation for the payment of 
such check, draft or order. 
 (f) If any of the preceding paragraphs, or parts thereof, shall be found unconstitutional or 
invalid, the remainder of this section shall not thereby be invalidated, but shall remain in full 
force and effect. 
 (g) A sheriff's department, police department, or other law enforcement agency may 
collect a fee from the defendant for investigation, collection, and processing of checks referred to 
their agency for investigation of alleged violations of this section or Section 476. 
 (h) The amount of the fee shall not exceed twenty-five dollars ($25) for each bad check in 
addition to the amount of any bank charges incurred by the victim as a result of the alleged 
offense. If the sheriff's department, police department, or other law enforcement agency collects 
any fee for bank charges incurred by the victim pursuant to this section, that fee shall be paid to 
the victim for any bank fees the victim may have been assessed. In no event shall reimbursement 
of the bank charge to the victim pursuant to this section exceed ten dollars ($10) per check. 
 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC  
 
STATEMENT OF REASONS 
 
The Problem:  Under Penal Code section 476a, providing an NSF check, no matter how small, is 
a crime.  It would be a gross waste of resources for a District Attorney to prosecute the remitter 
of such an NSF check.  Many District Attorneys do not provide prosecutors for the trial of such 
infractions.  In some counties, at least Los Angeles and San Diego, someone who writes a check 
that bounces, for an amount as small as $25.00, can be hit up by what appears to be an arm of the 
District Attorney.  If the recipient of the notice has brains enough to recognize the fraud and 
ignore the notice, nothing happens.  Http://www.hotchecks.net/sandiego/ shows an example of 
how merchants are encouraged to use this “service” rather than resort to their legal remedies 
under Civil Code section 1719.  We have the concern that this might be a violation of Rules of 
Professional Conduct rule 5-100.   
 
This Solution

 

:  This Resolution would amend Section 476a to provide that an NSF check is not a 
crime unless it exceeds $1,000, and that prison would only be available after a first offense.  This 
would remove the incentive for the District Attorney to have a deal with a third party 
entrepreneur which uses the District Attorney’s office to threaten prosecution so as to convince 
the accused into enrolling in a “diversion” program which would requires not only the payment 
of the check balance and all fees, but also a large fee for a “class,” put on by the entrepreneur.  
There would no incentive for the District Attorney to allow the documentation propounded by 
such an entrepreneur to falsely imply that if the recipient does not “enroll” in the program and 
remit the relatively large check, the person will be prosecuted. Anyone who suffers a loss from a 
bad check will still have a civil remedy.   

http://www.hotchecks.net/sandiego/�


LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, P.O. Box 1826, Carlsbad, 
CA  92018-1826; (760) 729-1696; marnew@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 



RESOLUTION 02-03-2013 
 
 

DIGEST 

Adds Penal Code section 2658.1 to require county and city jails to provide prescribed 
medicines, hormone therapies and durable medical devices to inmates. 

Criminal Law:  Hormones and Durable Medical Devices for Inmates 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE WITH RECOMMENDED AMENDMENTS 
 
History
Identical to Resolution 12-06-2012, which was approved in principle; similar to 
Resolutions 02-23-2008 and 11-03-2011, both of which were approved in principle; 
similar to Resolutions 06-12-2009 and 01-08-2010, both of which were approved as 
amended.   

: 

 
Reasons
This resolution adds Penal Code section 2658.1 to require county and city jails to provide 
prescribed medicines, hormone therapies and durable medical devices to inmates.  This 
resolution should be approved with recommended amendments because it would improve 
the medical care available to inmates in local jails. 

: 

 
Since the advent of realignment, local jail populations have greatly increased.  By 
requiring these facilities to provide previously prescribed drugs, hormones and medical 
devices, this resolution would provide both continuity to the inmate in his or her medical 
care and certainty to the jailers in determining the proper level of care. 
 
The resolution also provides inmates with a faster means of appealing a denial of the 
prescribed medical care because it would allow the inmate to see a different physician 
within 24 hours of the initial denial.  It further mandates provision of the prescribed 
medical care during the pendency of the dispute. 
 
There is one minor change necessary to the resolution as drafted.  Presently the proposed 
form in subsection (f) requires the “signature or mark of prisoner making request for 
resumption of prescription drug or hormone therapy.”  It should be the “signature or mark 
of prisoner making request for resumption of prescription drug, hormone therapy or 
durable medical device.” 
 



02-03-2013 
 

DIGEST 

Adds Penal Code section 2658.1 to require county and city jails to provide prescribed medicines,  
hormone therapies, and durable medical devices to inmates. 

Criminal Law: Hormones and Durable Medical Devices for Inmates  

 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add  Penal Code section 2658.1, to read as follows: 
 
§ 2658.1 

(a) A person sentenced to incarceration or who is being held pursuant to a pending 
criminal matter in a county or city jail, or other county or city custodial correctional facility shall 
not be deprived of prescription drugs, hormone therapy, or a durable medical device without 
review, if such prescription drugs, hormone therapy, or durable medical device has been 
prescribed by a physician either before or during the term of incarceration. 

(b) If such prescription drugs, hormone therapy, or a durable medical device is denied or 
if the prescription for medications, hormone therapy or a durable medical device is not renewed, 
the prisoner shall be examined by a different physician within 24 hours after such denial or 
refusal to renew. If the examining physician determines that the denial of or failure to renew 
prescription drugs, hormone therapy, or a durable medical device is or will be injurious to the 
health or safety of the prisoner, the examining physician shall immediately so inform the 
prisoner and the medical director of the facility. 

(c) Upon receipt of the examining physician's opinion, the medical director of the facility 
shall cause the prescription drugs, hormone therapy, or the provision of a durable medical device 
to be resumed within 24 hours, unless he or she determines that the refusal or failure to renew 
was based on a legitimate medical reason. 

(d) If the medical director does not agree that the prescription drugs, hormone therapy, or 
provision of a durable medical device should be resumed, the medical director shall, within 24 
hours, provide the prisoner with a form, as specified in subdivision (f) of this section, by which 
the prisoner may petition the superior court of the county in which the facility is located for 
resumption of the prescription drugs, hormone therapy or provision of a durable medical device. 

(e) Upon petition by the prisoner, the court shall either order resumption of the 
prescription drugs hormone therapy, or durable medical device within five judicial days after the 
petition is filed or receive evidence relevant to the granting or denial of the petition. When 
evidence is received, the court shall consider the opinion of the physician who examined the 
prisoner and the opinion of the medical director of the facility and all other evidence it deems 
relevant. A decision shall be promptly made as to whether the denial of prescription drugs, 
durable medical device, or hormone treatment was permissible. 

 

(f) The form for a request for resumption of prescription drugs, hormone therapy, or 
durable medical devices as required in subdivision (d) of this section shall be substantially as 
follows: 

 
(Name of the facility) ____ day of ____ 20__ 

I, _____________ (medical director of the facility), have today received a request for the  



 

 

 
 

 resumption of hormone therapy, namely, _______________ (description of prescription drug,  

 
 hormone therapy, or durable medical device) from the undersigned prisoner. 

 
 _______________________________ 

Signature or mark of prisoner 
making request for resumption of  

 
prescription drug or hormone therapy.  

When the prisoner has signed or made his mark upon such form, the medical director of the  

 
 acility shall, within 24 hours, file the completed form with the superior court. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under the existing law, county and city jails do not provide prescribed medicines, 
hormone therapies, and durable medical devices to inmates.  

This Solution

 

:  Would require prison medical providers to provide prescription medicines or 
hormone therapies or durable medical devices or provide a mechanism by which the denial or 
such medicines and therapies can be reviewed by a court of law. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution adds Penal Code section 2658.1 to require county and city jails to provide 
prescribed medicines, hormone therapies, and durable medical devices to inmates. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Wolchansky, Law Office of Michael, 
2370 Market Street Suite 180, San Francisco, California  94114; (415) 6400633; 
mwolchansky@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael  Wolchansky 
 



RESOLUTION 02-04-2013 
 
 

DIGEST 

Adds Penal Code section 2658 to require the maintenance of a transgender inmate’s 
medically prescribed hormone replacement therapy during incarceration. 

Criminal Law:  Hormones Replacement Therapy for Inmates 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
Identical to Resolution 12-05-2012, which was approved in principle; similar to 
Resolutions 02-22-2008, 06-11-2009, 01-07-2010, 11-02-2011 and 12-05-2012, all of 
which were approved in principle. 

: 

 
Reasons
This resolution adds Penal Code section 2658 to require the maintenance of a transgender 
inmate’s medically prescribed hormone replacement therapy during incarceration.  This 
resolution should be approved in principle because it would insure that transgender 
inmates will not lose the continuity of their medical treatment while incarcerated. 

: 

 
The treatment of prisoners for gender identity disorder is an issue faced by correctional 
facilities across the country.  Often, the health care providers in such facilities do not 
understand, are indifferent to, or are actually hostile to the special medical needs of the 
transgender individual.  By requiring correctional facilities to maintain the transgender 
inmate’s medically prescribed hormone replacement therapy, this resolution will 
guarantee necessary medical care and treatment in accordance with regulations that 
govern the California Department of Corrections and Rehabilitation.  (See Cal. Code 
Regs., tit. 15, § 3350.1, subd. (d).) 
 
When transgender persons stop hormone replacement therapy, many of the changes they 
achieved as a result of the therapy may be reversed.  This set back may have devastating 
psychological effects.  This resolution would protect against such an outcome. 



02-04-2013 
 

DIGEST 

Adds Penal Code section 2658 to require the maintenance of a transgender inmate’s medically  
Criminal Law: Hormone Replacement Therapy for Inmates  

prescribed hormone replacement therapy during incarceration. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Penal Code section 2658, to read as follows: 
 
§ 2658 

(a) A transgender person sentenced to incarceration or who is being held pursuant to a 
pending criminal matter in a California state correctional facility, county or city jail, or other 
county or city custodial correctional facility, who is receiving hormone replacement therapy 
prescribed by a licensed physician or other health care provider at the time the transgender 
person is incarcerated, shall not have his or her hormone replacement therapy reduced or 
terminated while he or she is incarcerated without a medical evaluation and the approval of a 
licensed physician who has working knowledge of the Standards of Care for Gender Identity 
Disorder as promulgated by the World Professional Association for Transgender Health through 
the process identified in Section 2656. 

(b) A transgender person sentenced to incarceration or who is being held pursuant to a 
pending criminal matter in a California state correctional facility, county or city jail, or other 
county or city custodial correctional facility, who initiated hormone replacement therapy 
subsequent to incarceration, shall not have his or her hormone replacement therapy curtailed or 
terminated while he or she incarcerated without a medical evaluation and the approval of a 
licensed physician has working knowledge of the Standards of Care for Gender Identity Disorder 
as promulgated by the World Professional Association for Transgender Health through the 
process identified in Section 2656. 

(c) A transgender person sentenced to incarceration or who is being held pursuant to a 
pending criminal matter in a California state correctional facility, county or city jail, or other 
county or city custodial correctional facility, who is receiving hormone replacement therapy 
while incarcerated, shall receive a mandatory medical evaluation of the effects of their hormone 
replacement therapy. This evaluation shall follow established medical guidelines for the care and 
treatment of transgender individuals and shall take place according to the following schedule: 

(1) Every six months for one year, if the individual initiated hormone replacement 
therapy while incarcerated or within a year prior to incarceration; 

 

(2) Annually thereafter while in the custody and control of the California state 
correctional facility, county or city jail, or other county or city custodial correctional facility. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BAY AREA LAWYERS FOR INDIVIDUAL FREEDOM 
 
STATEMENT OF REASONS 



 

 

 
 

 
The Problem

 

:  Under the existing law there are no  provisions for hormone therapy to 
transgender inmates. 

This Solution

 

:  Would require prison medical providers to maintain a transgender inmate’s 
medically-prescribed hormone replacement therapy during the inmate’s incarceration if such 
hormone replacement therapy was prescribed prior to or during incarceration. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution adds Penal Code section 2658 to require the maintenance of a transgender 
inmate’s medically prescribed hormone replacement therapy during incarceration.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael  Wolchansky, Law Office of 
Michael, 2370 Market Street Suite 180, San Francisco, California  94114; (415) 6400633; 
mwolchansky@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael  Wolchansky 
 



RESOLUTION 02-05-2013 
 
 

DIGEST 

Amends Vehicle Code section 21453 to provide that red light violations do not apply to 
freeway onramp signals. 

Vehicle Code:  Exempts Freeway Onramp Lights from Section 21453 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Vehicle Code section 21453 to provide that red light violations 
do not apply to freeway onramp signals.  This resolution should be disapproved because 
it removes any penalty for disobeying the traffic control measures on freeway onramps. 

: 

 
Currently, the Vehicle Code recognizes no distinction between going through a red light 
at an intersection and failing to stop at the red light on a freeway onramp.  The 
proponents of this resolution propose expressly excluding such onramp lights so that 
motorists who fail to obey them will not be subject to the same penalties.  Their 
reasoning is that intersection red lights prevent accidents with the potential for serious 
injury, while onramp lights merely assist in regulating the flow of traffic on the freeway. 
 
While there is no question the potential harm from intersection accidents is far greater, 
ramp meters can also reduce the number of freeway accidents by providing a smoother 
traffic flow.  Research shows that most freeway accidents occur during stop-and-go 
traffic.  When many vehicles merge onto an already crowded freeway at once, drivers on 
the freeway are forced to slow down, potentially causing sudden speed changes, backups 
and crashes.  Ramp meters create a safer, less congested freeway by controlling the 
frequency and spacing of vehicles merging onto the road.  
 
It would be reasonable to draft a different code section addressing obedience to freeway 
onramp lights, with lesser fines and penalties.  This resolution, however, would remove 
all disincentive to run through them.  The result could be an increase in onramp-related 
accidents as more people ignore the lights, creating confusion and uncertainty for law-
abiding motorists who are expecting all drivers to obey the signals. 
 



02-05-2013 
 
DIGEST 

Amends Vehicle Code section 21453 to provide that red light violations do not apply to freeway 
onramp signals. 

Vehicle Code: Exempts freeway onramp lights from punishments under section 21453 

 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend California Vehicle Code section 21453 to read as follows:   
 
§ 21453 

(a) A driver facing a steady circular red signal alone shall stop at a marked limit line, but 
if none, before entering the crosswalk on the near side of the intersection or, if none, then before 
entering the intersection, and shall remain stopped until an indication to proceed is shown, except 
as provided in subdivision (b).  

(b) Except when a sign is in place prohibiting a turn, a driver, after stopping as required 
by subdivision (a), facing a steady circular red signal, may turn right, or turn left from a one-way 
street onto a one-way street.  A driver making that turn shall yield the right-of-way to pedestrians 
lawfully within an adjacent crosswalk and to any vehicle that has approached or is approaching 
so closely as to constitute an immediate hazard to the driver, and shall continue to yield the right-
of-way to that vehicle until the driver can proceed with reasonable safety. 

This section shall not apply to freeway onramp meters. 

 (c) A driver facing a steady red arrow signal shall not enter the intersection to make the 
movement indicated by the arrow and, unless entering the intersection to make a movement 
permitted by another signal, shall stop at a clearly marked limit line, but if none, before entering 
the crosswalk on the near side of the intersection, or if none, then before entering the 
intersection, and shall remain stopped until an indication permitting movement is shown. 
 (d) Unless otherwise directed by a pedestrian control signal as provided in Section 21456, 
a pedestrian facing a steady circular red or red arrow signal shall not enter the roadway. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  K. Martin White, Darin Wessel, Ciaran O'Sullivan, J. Anthony Vittal, Joel 
Douglas, David R. Moore, Jeffrey B. Lacy, Mary V.J. Cataldo, Michael P. Masterson, Russell 
Kohn 
 
STATEMENT OF REASONS 
 
The Problem

 

:  California Vehicle Code section 21453 currently provides that a motorist who 
proceeds through a steady red circular signal is guilty of an infraction with hefty fines imposed.  
The problem is that this section is enforced at freeway onramp meters making individuals subject 
to the same fines as a motorist who drives directly through a circular red signal at an intersection 
with cross-traffic even though the signals serve vastly different purposes and have vastly 
different degrees of danger associated with a violation.   

This Solution:  This Resolution adds an additional sentence to Vehicle Code section 21453 to 



 

 

 
 

exempt circular red signals used as onramp meters from the punishments meted out to those who 
violate traditional traffic safety control circular red signals placed at intersections. 
 
This Resolution is consistent with the different purpose onramp signals serve as compared to 
signals at intersections.  Freeway onramp signals are intended as a means of regulating the level 
of traffic on freeways during peak periods to avoid gridlock.  There is virtually no danger 
involved in a failure to obey a freeway onramp signal as there is no cross-traffic – the person 
must merge with freeway traffic just like an unregulated onramp.  By comparison, traffic signals 
at intersections serve a different, more important, purpose of controlling entry of traffic into the 
intersection so as to protect cross-traffic from imminent danger of collision.  Given the different 
functions and associated risks of danger, a violation of an onramp signal with its virtually non-
existent risk of danger should not be punished with the same fines as the more dangerous 
violation of a signal at an intersection. 
 
In a situation where public health and safety are not implicated, and where the ramp meters are 
often not calibrated or monitored so as to minimize unnecessary stops and acceleration in 
relation to freeway congestion, it is not just or reasonable to impose the same fine or criminal 
culpability as that applicable to a motorist who runs a red light on an intersection with cross-
traffic. 
 
LEGISLATIVE HISTORY 
None known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA  92018-1826; (760) 729-1696; marnew@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  K. MARTIN WHITE 
 



RESOLUTION 02-06-2013 
 
DIGEST 

Amends Vehicle Code section 41500 to include prisoners sentenced pursuant to Penal Code 
section 1170, subdivision (h) within the ambit of those defendants exempt from prosecution for 
infractions while incarcerated. 

Criminal Law:  Dismissal of Minor Vehicle Code Offenses for Incarcerated Defendants 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Vehicle Code section 41500 to include prisoners sentenced pursuant to 
Penal Code section 1170, subdivision (h) within the ambit of those defendants exempt from 
prosecution for infractions while incarcerated.  This resolution should be approved in principle 
because it rectifies an inconsistency in the law that has arisen because of the legislation 
realigning sentencing to allocate more offenders to county jails. 

: 

 
Under the existing language of section 41500, as a general proposition, any Vehicle Code 
offenses that a prisoner is charged with cannot be prosecuted if it is pending while the prisoner is 
committed to the custody of the Director of Corrections or the Youth Authority, but it makes no 
mention of local facilities such as county jails.  With realignment, Penal Code section 1170, 
subdivision (h) now sends some convicted defendants who otherwise would go to a state facility 
to county jail for sentences as long as three years.  The result is a hole in the statutory scheme. 
 
In addition to the reference to People v. Freeman (1987) 225 Cal.App.3d Supp. 1, 4, the 
proponent correctly points to People v. Joseph (1992) 9 Cal.App.4th 498 which holds, at page 
508:  “Section 41500 places no time limits on defendants who seek relief.  It places no obligation 
on a defendant to seek relief at all.  Instead, it bars prosecution of cases pending at time of 
commitment, without reference to time of release.” 
 
This resolution clarifies that the section applies to all persons convicted of felonies, not just those 
confined in state facilities.  There is no apparent reason why persons convicted of violent 
felonies should be freed of defending these infractions, whereas others convicted of less 
egregious felonies should not. 
 
 



02-06-2013 
 

DIGEST 

Amends Vehicle Code section 41500 to provide dismissal of driving and walking offenses if 
confined to a county jail or other local facility, making it consistent with other updates pursuant 
to sentencing realignment. 

Vehicle Code: Conforming Dismissal of Minor Vehicle Offenses While Confined 

 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Vehicle Code section 41500 as follows: 
 
§ 41500 
 (a) No person shall be subject to prosecution for any nonfelony offense arising out of the 
operation of a motor vehicle or violation of this code as a pedestrian which is pending against 
him at the time of his commitment to the custody of the Director of Corrections or the 
Department of the Youth Authority or commitment to a county jail or other local facility 
pursuant to a non-probationary sentence imposed pursuant to Penal Code section 1170, 
subdivision (h)
 (b) Notwithstanding any other provisions of law to the contrary, no driver's license shall 
be suspended or revoked, nor shall the issuance or renewal of a license be refused as a result of a 
pending nonfelony offense occurring prior to the time a person was committed to the custody of 
the Director of Corrections or the Department of the Youth Authority 

. 

or committed to a county 
jail or other local facility pursuant to a non-probationary sentence imposed pursuant to Penal 
Code section 1170, subdivision (h) or as a result of a notice received by the department pursuant 
to subdivision (a) of Section 40509 when the offense which gave rise to the notice occurred prior 
to the time a person was committed to the custody of the Director of Corrections or the 
Department of the Youth Authority or committed to a county jail or other local facility pursuant 
to a non-probationary sentence imposed pursuant to Penal Code section 1170, subdivision (h)
 (c) The department shall remove from its records any notice received by it pursuant to 
subdivision (a) of Section 40509 upon receipt of satisfactory evidence that a person was 
committed to the custody of the Director of Corrections or the Department of the Youth 
Authority

. 

 or commitment to a county jail or other local facility pursuant to a non-probationary 
sentence imposed pursuant to Penal Code section 1170, subdivision (h)

 (d) The provisions of this section shall not apply to any nonfelony offense wherein the 
department is required by this code to immediately revoke or suspend the privilege of any person 
to drive a motor vehicle upon receipt of a duly certified abstract of the record of any court 
showing that the person has been convicted of that nonfelony offense. 

 after the offense which 
gave rise to the notice occurred. 

 (e) The provisions of subdivisions (a), (b), and (c) do not apply to any offense committed 
by a person while he is temporarily released from custody pursuant to law or while he is on 
parole, Postrelease Community Supervision, or while out of custody under mandatory 
supervision for the unexecuted portion of a sentence imposed pursuant to Penal Code section 
1170, subdivision (h)(5)
 (f) The provisions of subdivisions (a), (b), and (c) do not apply if the pending offense is a 
violation of Section 23103, 23152, or 23153. 

. 

 



 

 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  For the last 40+ years, persons committed to prison have been able to get 
relatively minor Vehicle Code offenses dismissed.  The purpose of this law was to implement a 
“strong public policy that allows felons sentenced to state institutions to obtain relief from 
detainers that might render their release date uncertain and thus adversely affect their eventual 
rehabilitation.”  (People v. Freeman (1987) 225 Cal.App.3d Supp. 1, 4.)  More serious 
misdemeanors, such as drunk driving charges, are not subject to dismissal.  Although the 
Legislature updated many statutes to reflect the changes caused by realignment, they neglected to 
update Vehicle Code section 41500.  This resolution fixes that omission. 

This Solution

 

:  The State of California has “realigned” felony sentencing and now, for the first 
time, some persons convicted of less-serious felonies are serving their non-probationary 
sentences in a county jail.  The fact that the person is being sentenced for a felony has not 
changed; what has changed is where the person is incarcerated.  Although the Legislature 
updated many statutes to reflect the changes caused by realignment, they neglected to update 
Vehicle Code section 41500.  This resolution fixes that omission.  Judge J. Richard Couzens 
(Placer County Superior Court, Ret.) and Justice Tricia Bigelow (2nd District Court of Appeal, 
Div. 8), have written extensively on realignment.  They have written that the policy reasons for 
enacting section 41500 apply with equal validity to persons committed for lengthy terms in 
county jail.  They also opined that failure to apply section 41500 to inmates serving their felony 
sentences in county jail would give those persons a strong equal protection argument.  (Felony 
Sentencing After Realignment, September 2012, p. 40.)  This resolution ultimately could save 
the state money from having to pay for the upkeep and transportation of persons who would 
otherwise have served their sentence and been released. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 



RESOLUTION 02-07-2013 
 
DIGEST 

Amends Penal Code sections 4852.01 and 4852.03 to clarify that persons sentenced pursuant to 
Penal Code section 1170, subdivision (h) fall within the ambit of those defendants who are able 
to petition for certificates of rehabilitation.   

Criminal Law: Availability of Certificates of Rehabilitation Under Sentencing Realignment 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Penal Code sections 4852.01 and 4852.03 to clarify that persons 
sentenced pursuant to Penal Code section 1170, subdivision (h) fall within the ambit of those 
defendants who are able to petition for certificates of rehabilitation.  This resolution should be 
approved in principle because it rectifies an inconsistency in the law that has arisen because of 
the legislation realigning sentencing to allocate more offenders to county jails. 

: 

 
Defendants seek these certificates, among other reasons, to enable them to seek and obtain 
various licenses in such areas as foster care and in-home care services.  The statutory scheme, 
Penal Code sections 4852.01 to 4852.21, provides for full completion of sentence and parole, and 
proof of complete rehabilitation to the satisfaction of the court in comprehensive proceedings. 
 
Under the existing language of sections 4852.01 and 4852.03, persons who are convicted of 
felonies, serve their sentences in state institutions, and demonstrate no subsequent criminal 
activity for specific periods may petition for the certificate of rehabilitation and pardon.  With 
realignment, Penal Code section 1170, subdivision (h) now sends some convicted felons who 
otherwise would go to a state facility to county jail for sentences as long as three years.  As the 
law is now written, persons who qualify who serve sentences in state facilities and are paroled 
can seek such certificates of rehabilitation, but there is no such provision for those who serve 
time in county jail instead of state prison.   
 
This resolution would clarify that the certificate process is available to those sentenced to county 
jail as well as state facilities.   
 
 



02-07-2013 
 

DIGEST 

Amends Penal Code sections 4852.01 and 4852.03 regarding rehabilitation to make them 
consistent with changes in felony sentencing under realignment. 

Criminal Law: Certificates of Rehabilitation Consistent with Realignment Sentencing 

 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 4852.01 and 4852.03 as follows: 
 
§ 4852.01 
 (a) Any person convicted of a felony who has been released from a state prison or other 
state penal institution or agency in California, whether discharged on completion of the term for 
which he or she was sentenced or released on parole prior to May 13, 1943, who has not been 
incarcerated in a state prison or other state penal institution or agency since his or her release and 
who presents satisfactory evidence of a three-year residence in this state immediately prior to the 
filing of the petition for a certificate of rehabilitation and pardon provided for by this chapter, 
may file the petition pursuant to the provisions of this chapter. 
 (b) Any person convicted of a felony who, on May 13, 1943, was confined in a state 
prison or other institution or agency to which he or she was committed and any person convicted 
of a felony after that date who is committed to a state prison or other institution or agency, 
including a sentence to a county jail imposed pursuant to Penal Code section 1170, subdivision 
(h),

 (c) Any person convicted of a felony or any person who is convicted of a misdemeanor 
violation of any sex offense specified in Section 290, the accusatory pleading of which has been 
dismissed pursuant to Section 1203.4, may file a petition for certificate of rehabilitation and 
pardon pursuant to the provisions of this chapter if the petitioner has not been incarcerated in any 
prison, jail, detention facility, or other penal institution or agency since the dismissal of the 
accusatory pleading and is not on probation for the commission of any other felony, and the 
petitioner presents satisfactory evidence of five years residence in this state prior to the filing of 
the petition. 

 may file a petition for a certificate of rehabilitation and pardon pursuant to the provisions of 
this chapter. 

 (d) This chapter shall not apply to persons serving a mandatory life parole, persons 
committed under death sentences, persons convicted of a violation of subdivision (c) of Section 
286, Section 288, subdivision (c) of Section 288a, Section 288.5, or subdivision (j) of Section 
289, or persons in the military service. 
 (e) Notwithstanding the above provisions or any other provision of law, the Governor 
shall have the right to pardon a person convicted of a violation of subdivision (c) of Section 286, 
Section 288, subdivision (c) of Section 288a, Section 288.5, or subdivision (j) of Section 289, if 
there are extraordinary circumstances. 
 
§ 4852.03 
 (a) The period of rehabilitation shall begin to run upon the discharge of the petitioner 
from custody due to his or her completion of the term to which he or she was sentenced or upon 
his or her release on parole, Postrelease Community Supervision pursuant to Penal Code sections 
3450 et seq, mandatory supervision pursuant to Penal Code section 1170, subdivision (h), or 



 

 

 
 

probation, whichever is sooner. For purposes of this chapter, the period of rehabilitation shall 
constitute five years' residence in this state, plus a period of time determined by the following 
rules: 
 (1) To the five years there shall be added four years in the case of any person convicted 
of violating Section 187, 209, 219, 4500, or 18755 of this code, or subdivision (a) of Section 
1672 of the Military and Veterans Code, or of committing any other offense which carries a life 
sentence. 
 (2) To the five years there shall be added five years in the case of any person convicted of 
committing any offense or attempted offense for which sex offender registration is required 
pursuant to Section 290, except for convictions for violations of subdivision (b), (c), or (d) of 
Section 311.2, or of Section 311.3, 311.10, or 314. For those convictions, two years shall be 
added to the five years imposed by this section. 
 (3) To the five years there shall be added two years in the case of any person convicted of 
committing any offense that is not listed in paragraph (1) or paragraph (2) and that does not carry 
a life sentence. 
 (4) The trial court hearing the application for the certificate of rehabilitation may, if the 
defendant was ordered to serve consecutive sentences, order that his or her statutory period of 
rehabilitation be extended for an additional period of time which when combined with the time 
already served will not exceed the period prescribed by statute for the sum of the maximum 
penalties for all the crimes. 
 (5) Any person who was discharged after completion of his or her term or was released 
on parole before May 13, 1943, is not subject to the periods of rehabilitation set forth in these 
rules. 
 (b) Unless and until the period of rehabilitation, as stipulated in this section, has passed, 
the petitioner shall be ineligible to file his or her petition for a certificate of rehabilitation with 
the court. Any certificate of rehabilitation that is issued and under which the petitioner has not 
fulfilled the requirements of this chapter shall be void. 
 (c) A change of residence within this state does not interrupt the period of rehabilitation 
prescribed by this section. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The laws governing certificates of rehabilitation and pardon were written prior to 
the enactment of sentence “realignment.”  “Realignment,” for the first time, created felony 
sentences that are served in County Jail rather than state prison. Inmates released from state 
prison are no longer all placed on parole; those with less-serious crimes are placed on Postrelease 
Community Supervision, which is supervised at the local level, rather than by state parole.  In 
addition, inmates who are sentenced to serve their non-probationary sentence in county jail may 
be given a sentence that is only partially executed, with the unexecuted portion being served out 
of custody but under formal supervision similar to formal probation.  The problem is that 
rehabilitation/pardon statutes have not been updated to reflect the realignment changes and do 
not strictly apply to persons with realignment sentences. 



 
This Solution

 

:  This resolution updates the laws governing certificates of rehabilitation and 
pardon to make them consistent with realignment.  Failure to make these changes may result in a 
successful equal protection legal challenge. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 



RESOLUTION 02-08-2013 
 
DIGEST 

Amends Penal Code section 1210.1 to expand the availability of diversion under Proposition 36 
to persons concurrently convicted of non-violent, non-drug related offenses in the same case. 

Criminal Law:  Proposition 36 Diversion even if Convicted of Concurrent Non-Violent Offense 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to 03-02-2004 which was approved in principle. 

: 

     
Reasons
This resolution amends Penal Code section 1210.1 to expand the availability of diversion under 
Proposition 36 to persons concurrently convicted of non-violent, non-drug related offenses in the 
same case.  This resolution should be disapproved because it does not confirm that the alleged 
concurrent crimes would not render the defendant unavailable to the rehabilitation process. 

: 

 
Existing section 1210.1 provides that a defendant who would otherwise be eligible for diversion 
for a drug related offense is ineligible for the program if the defendant is concurrently charged 
with a non-drug related offense.  This resolution would permit such a defendant to obtain the 
diversion as to the drug offense, while still suffering the consequences of conviction of the 
concurrent offense.  
 
The purpose of the Substance Abuse and Crime Prevention Act is to divert from incarceration 
into community-based substance abuse treatment programs non-violent defendants, probationers 
and parolees charged with simple drug possession or drug use offenses.  (People v. Muldrow 
(2006) 144 Cal.App.4th 1038, 1042, citing People v. Esparza (2003) 107 Cal.App.4th 691, 698.)  
However, Muldrow further cited Esparza, at page 1044, for the proposition that when a 
defendant is sent to prison with no access to drug programs administering Proposition 36 drug 
treatment, the trial court was not required to engage in the superfluous act of placing the 
defendant on probation when he could not participate in the treatment program required as a 
condition of that probation. 
 
The resolution does not represent, or even suggest, that the offenses it seeks to address would 
always be such that a defendant would always be available for participation in the treatment 
program.  Absent the preservation of availability of the defendant for treatment, for example a 
requirement that the other offenses involve a sentence of probation, the resolution is not well 
founded. 
 
 



02-08-2013 
 

DIGEST 

Amends Penal Code section 1210.1 to eliminate provisions that limit the right to drug probation 
to those who are not convicted of a non-drug related offense in the same case.  This resolution 
would allow treatment for those offenders, so long as the other conviction was not a crime of 
violence. 

Criminal Law: Availability of Prop 36 When Convicted of Non-Violent Concurrent Offense 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1210.1 as follows: 
 
§ 1210.1 
 (a) Notwithstanding any other provision of law, and except as provided in subdivision 
(b), any person convicted of a nonviolent drug possession offense shall receive probation. As a 
condition of probation the court shall require participation in and completion of an appropriate 
drug treatment program. The court shall impose appropriate drug testing as a condition of 
probation. The court may also impose, as a condition of probation, participation in vocational 
training, family counseling, literacy training and/or community service. A court may not impose 
incarceration as an additional condition of probation. Aside from the limitations imposed in this 
subdivision, the trial court is not otherwise limited in the type of probation conditions it may 
impose. Probation shall be imposed by suspending the imposition of sentence. No person shall be 
denied the opportunity to benefit from the provisions of the Substance Abuse and Crime 
Prevention Act of 2000 based solely upon evidence of a co-occurring psychiatric or 
developmental disorder. To the greatest extent possible, any person who is convicted of, and 
placed on probation pursuant to this section for a nonviolent drug possession offense shall be 
monitored by the court through the use of a dedicated court calendar and the incorporation of a 
collaborative court model of oversight that includes close collaboration with treatment providers 
and probation, drug testing commensurate with treatment needs, and supervision of progress 
through review hearings. 
 In addition to any fine assessed under other provisions of law, the trial judge may require 
any person convicted of a nonviolent drug possession offense who is reasonably able to do so to 
contribute to the cost of his or her own placement in a drug treatment program. 
 (b) Subdivision (a) shall not apply to any of the following: 
 (1) Any defendant who previously has been convicted of one or more violent or serious 
felonies as defined in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7, 
respectively, unless the nonviolent drug possession offense occurred after a period of five years 
in which the defendant remained free of both prison custody and the commission of an offense 
that results in a felony conviction other than a nonviolent drug possession offense, or a 
misdemeanor conviction involving physical injury or the threat of physical injury to another 
person. 
 (2) Any defendant who, in addition to one or more nonviolent drug possession offenses, 
has been convicted in the same proceeding of a misdemeanor not related to the use of drugs 
involving physical injury or the threat of physical injury to another person or any felony. 



 

 

 
 

 (3) Any defendant who, while armed with a deadly weapon, with the intent to use the 
same as a deadly weapon, unlawfully possesses or is under the influence of any controlled 
substance identified in Section 11054, 11055, 11056, 11057, or 11058 of the Health and Safety 
Code. 
 (4) Any defendant who refuses drug treatment as a condition of probation. 
 (5) Any defendant who has two separate convictions for nonviolent drug possession 
offenses, has participated in two separate courses of drug treatment pursuant to subdivision (a), 
and is found by the court, by clear and convincing evidence, to be unamenable to any and all 
forms of available drug treatment, as defined in subdivision (b) of Section 1210. 
Notwithstanding any other provision of law, the trial court shall sentence that defendant to 30 
days in jail. 
 (c) (1) Any defendant who has previously been convicted of at least three non-drug-
related felonies for which the defendant has served three separate prison terms within the 
meaning of subdivision (b) of Section 667.5 shall be presumed eligible for treatment under 
subdivision (a). The court may exclude the defendant from treatment under subdivision (a) where 
the court, pursuant to the motion of the prosecutor or its own motion, finds that the defendant 
poses a present danger to the safety of others and would not benefit from a drug treatment 
program. The court shall, on the record, state its findings, the reasons for those findings. 
 (2) Any defendant who has previously been convicted of a misdemeanor or felony at least 
five times within the prior 30 months shall be presumed to be eligible for treatment under 
subdivision (a). The court may exclude the defendant from treatment under subdivision (a) if the 
court, pursuant to the motion of the prosecutor, or on its own motion, finds that the defendant 
poses a present danger to the safety of others or would not benefit from a drug treatment 
program. The court shall, on the record, state its findings and the reasons for those findings. 
 (d) Within seven days of an order imposing probation under subdivision (a), the 
probation department shall notify the drug treatment provider designated to provide drug 
treatment under subdivision (a). Within 30 days of receiving that notice, the treatment provider 
shall prepare a treatment plan and forward it to the probation department for distribution to the 
court and counsel. The treatment provider shall provide to the probation department standardized 
treatment progress reports, with minimum data elements as determined by the department, 
including all drug testing results. At a minimum, the reports shall be provided to the court every 
90 days, or more frequently, as the court directs. 
 (1) If at any point during the course of drug treatment the treatment provider notifies the 
probation department and the court that the defendant is unamenable to the drug treatment being 
provided, but may be amenable to other drug treatments or related programs, the probation 
department may move the court to modify the terms of probation, or on its own motion, the court 
may modify the terms of probation after a hearing to ensure that the defendant receives the 
alternative drug treatment or program. 
 (2) If at any point during the course of drug treatment the treatment provider notifies the 
probation department and the court that the defendant is unamenable to the drug treatment 
provided and all other forms of drug treatment programs pursuant to subdivision (b) of Section 
1210, the probation department may move to revoke probation. At the revocation hearing, if it is 
proved that the defendant is unamenable to all drug treatment programs pursuant to subdivision 
(b) of Section 1210, the court may revoke probation. 
 (3) Drug treatment services provided by subdivision (a) as a required condition of 
probation may not exceed 12 months, unless the court makes a finding supported by the record, 
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that the continuation of treatment services beyond 12 months is necessary for drug treatment to 
be successful. If that finding is made, the court may order up to two six-month extensions of 
treatment services. The provision of treatment services under the Substance Abuse and Crime 
Prevention Act of 2000 shall not exceed 24 months. 
 (e) (1) At any time after completion of drug treatment and the terms of probation, the 
court shall conduct a hearing, and if the court finds that the defendant successfully completed 
drug treatment, and substantially complied with the conditions of probation, including refraining 
from the use of drugs after the completion of treatment, the conviction on which the probation 
was based shall be set aside and the court shall dismiss the indictment, complaint, or information 
against the defendant. In addition, except as provided in paragraphs (2) and (3), both the arrest 
and the conviction shall be deemed never to have occurred. The defendant may additionally 
petition the court for a dismissal of charges at any time after completion of the prescribed course 
of drug treatment. Except as provided in paragraph (2) or (3), the defendant shall thereafter be 
released from all penalties and disabilities resulting from the offense of which he or she has been 
convicted. 
 (2) Dismissal of an indictment, complaint, or information pursuant to paragraph (1) does 
not permit a person to own, possess, or have in his or her custody or control any firearm capable 
of being concealed upon the person or prevent his or her conviction under Chapter 2 
(commencing with Section 29800) of Division 9 of Title 4 of Part 6. 
 (3) Except as provided below, after an indictment, complaint, or information is dismissed 
pursuant to paragraph (1), the defendant may indicate in response to any question concerning his 
or her prior criminal record that he or she was not arrested or convicted for the offense. Except as 
provided below, a record pertaining to an arrest or conviction resulting in successful completion 
of a drug treatment program under this section may not, without the defendant's consent, be used 
in any way that could result in the denial of any employment, benefit, license, or certificate. 
 Regardless of his or her successful completion of drug treatment, the arrest and 
conviction on which the probation was based may be recorded by the Department of Justice and 
disclosed in response to any peace officer application request or any law enforcement inquiry. 
Dismissal of an information, complaint, or indictment under this section does not relieve a 
defendant of the obligation to disclose the arrest and conviction in response to any direct 
question contained in any questionnaire or application for public office, for a position as a peace 
officer as defined in Section 830, for licensure by any state or local agency, for contracting with 
the California State Lottery, or for purposes of serving on a jury. 
 (f) (1) If probation is revoked pursuant to the provisions of this subdivision, the defendant 
may be incarcerated pursuant to otherwise applicable law without regard to the provisions of this 
section. The court may modify or revoke probation if the alleged violation is proved. 
 (2) If a defendant receives probation under subdivision (a), and violates that probation 
either by committing an offense that is not a nonviolent drug possession offense, or by violating 
a non-drug-related condition of probation, and the state moves to revoke probation, the court 
may remand the defendant for a period not exceeding 30 days during which time the court may 
receive input from treatment, probation, the state, and the defendant, and the court may conduct 
further hearings as it deems appropriate to determine whether or not probation should be 
reinstated under this section. If the court reinstates the defendant on probation, the court may 
modify the treatment plan and any other terms of probation, and continue the defendant in a 
treatment program under the Substance Abuse and Crime Prevention Act of 2000. If the court 
reinstates the defendant on probation, the court may, after receiving input from the treatment 



 

 

 
 

provider and probation, if available, intensify or alter the treatment plan under subdivision (a), 
and impose sanctions, including jail sanctions not exceeding 30 days, a tool to enhance treatment 
compliance. 
 (3) (A) If a defendant receives probation under subdivision (a), and violates that 
probation either by committing a nonviolent drug possession offense, or a misdemeanor for 
simple possession or use of drugs or drug paraphernalia, being present where drugs are used, or 
failure to register as a drug offender, or any activity similar to those listed in subdivision (d) of 
Section 1210, or by violating a drug-related condition of probation, and the state moves to 
revoke probation, the court shall conduct a hearing to determine whether probation shall be 
revoked. The trial court shall revoke probation if the alleged probation violation is proved and 
the state proves by a preponderance of the evidence that the defendant poses a danger to the 
safety of others. If the court does not revoke probation, it may intensify or alter the drug 
treatment plan and in addition, if the violation does not involve the recent use of drugs as a 
circumstance of the violation, including, but not limited to, violations relating to failure to appear 
at treatment or court, noncompliance with treatment, and failure to report for drug testing, the 
court may impose sanctions including jail sanctions that may not exceed 48 hours of continuous 
custody as a tool to enhance treatment compliance and impose other changes in the terms and 
conditions of probation. The court shall consider, among other factors, the seriousness of the 
violation, previous treatment compliance, employment, education, vocational training, medical 
conditions, medical treatment, including narcotics replacement treatment, and including the 
opinion of the defendant's licensed and treating physician if immediately available and presented 
at the hearing, child support obligations, and family responsibilities. The court shall consider 
additional conditions of probation, which may include, but are not limited to, community service 
and supervised work programs. If one of the circumstances of the violation involves recent drug 
use, as well as other circumstances of violation, and the circumstance of recent drug use is 
demonstrated to the court by satisfactory evidence and a finding made on the record, the court 
may, after receiving input from treatment and probation, if available, direct the defendant to 
enter a licensed detoxification or residential treatment facility, and if there is no bed immediately 
available in that type of facility, the court may order that the defendant be confined in a county 
jail for detoxification purposes only, if the jail offers detoxification services, for a period not to 
exceed 10 days. The detoxification services must provide narcotic replacement therapy for those 
defendants presently actually receiving narcotic replacement therapy. 
 (B) If a defendant receives probation under subdivision (a), and for the second time 
violates that probation either by committing a nonviolent drug possession offense, or a 
misdemeanor for simple possession or use of drugs or drug paraphernalia, being present where 
drugs are used, or failure to register as a drug offender, or any activity similar to those listed in 
subdivision (d) of Section 1210, or by violating a drug-related condition of probation, and the 
state moves to revoke probation, the court shall conduct a hearing to determine whether 
probation shall be revoked. The trial court shall revoke probation if the alleged probation 
violation is proved and the state proves by a preponderance of the evidence either that the 
defendant poses a danger to the safety of others or is unamenable to drug treatment. In 
determining whether a defendant is unamenable to drug treatment, the court may consider, to the 
extent relevant, whether the defendant (i) has committed a serious violation of rules at the drug 
treatment program, (ii) has repeatedly committed violations of program rules that inhibit the 
defendant's ability to function in the program, or (iii) has continually refused to participate in the 
program or asked to be removed from the program. If the court does not revoke probation, it may 



intensify or alter the drug treatment plan, and may, in addition, if the violation does not involve 
the recent use of drugs as a circumstance of the violation, including, but not limited to, violations 
relating to failure to appear at treatment or court, noncompliance with treatment, and failure to 
report for drug testing, impose sanctions including jail sanctions that may not exceed 120 hours 
of continuous custody as a tool to enhance treatment compliance and impose other changes in the 
terms and conditions of probation. The court shall consider, among other factors, the seriousness 
of the violation, previous treatment compliance, employment, education, vocational training, 
medical conditions, medical treatment, including narcotics replacement treatment, and including 
the opinion of the defendant's licensed and treating physician if immediately available and 
presented at the hearing, child support obligations, and family responsibilities. The court shall 
consider additional conditions of probation, which may include, but are not limited to, 
community service and supervised work programs. If one of the circumstances of the violation 
involves recent drug use, as well as other circumstances of violation, and the circumstance of 
recent drug use is demonstrated to the court by satisfactory evidence and a finding made on the 
record, the court may, after receiving input from treatment and probation, if available, direct the 
defendant to enter a licensed detoxification or residential treatment facility, and if there is no bed 
immediately available in the facility, the court may order that the defendant be confined in a 
county jail for detoxification purposes only, if the jail offers detoxification services, for a period 
not to exceed 10 days. Detoxification services must provide narcotic replacement therapy for 
those defendants presently actually receiving narcotic replacement therapy. 
 (C) If a defendant receives probation under subdivision (a), and for the third or 
subsequent time violates that probation either by committing a nonviolent drug possession 
offense, or by violating a drug-related condition of probation, and the state moves for a third or 
subsequent time to revoke probation, the court shall conduct a hearing to determine whether 
probation shall be revoked. If the alleged probation violation is proved, the defendant is not 
eligible for continued probation under subdivision (a) unless the court determines that the 
defendant is not a danger to the community and would benefit from further treatment under 
subdivision (a). The court may then either intensify or alter the treatment plan under subdivision 
(a) or transfer the defendant to a highly structured drug court. If the court continues the 
defendant in treatment under subdivision (a), or drug court, the court may impose appropriate 
sanctions including jail sanctions as the court deems appropriate. 
 (D) If a defendant on probation at the effective date of this act for a nonviolent drug 
possession offense violates that probation either by committing a nonviolent drug possession 
offense, or a misdemeanor for simple possession or use of drugs or drug paraphernalia, being 
present where drugs are used, or failure to register as a drug offender, or any activity similar to 
those listed in subdivision (d) of Section 1210, or by violating a drug-related condition of 
probation, and the state moves to revoke probation, the court shall conduct a hearing to 
determine whether probation shall be revoked. The trial court shall revoke probation if the 
alleged probation violation is proved and the state proves by a preponderance of the evidence 
that the defendant poses a danger to the safety of others. If the court does not revoke probation, it 
may modify or alter the treatment plan, and in addition, if the violation does not involve the 
recent use of drugs as a circumstance of the violation, including, but not limited to, violations 
relating to failure to appear at treatment or court, noncompliance with treatment, and failure to 
report for drug testing, the court may impose sanctions including jail sanctions that may not 
exceed 48 hours of continuous custody as a tool to enhance treatment compliance and impose 
other changes in the terms and conditions of probation. The court shall consider, among other 



 

 

 
 

factors, the seriousness of the violation, previous treatment compliance, employment, education, 
vocational training, medical conditions, medical treatment, including narcotics replacement 
treatment, and including the opinion of the defendant's licensed and treating physician if 
immediately available and presented at the hearing, child support obligations, and family 
responsibilities. The court shall consider additional conditions of probation, which may include, 
but are not limited to, community service and supervised work programs. If one of the 
circumstances of the violation involves recent drug use, as well as other circumstances of 
violation, and the circumstance of recent drug use is demonstrated to the court by satisfactory 
evidence and a finding made on the record, the court may, after receiving input from treatment 
and probation, if available, direct the defendant to enter a licensed detoxification or residential 
treatment facility, and if there is no bed immediately available in that type of facility, the court 
may order that the defendant be confined in a county jail for detoxification purposes only, if the 
jail offers detoxification services, for a period not to exceed 10 days. The detoxification services 
must provide narcotic replacement therapy for those defendants presently actually receiving 
narcotic replacement therapy. 
 (E) If a defendant on probation at the effective date of this act for a nonviolent drug 
possession offense violates that probation a second time either by committing a nonviolent drug 
possession offense, or a misdemeanor for simple possession or use of drugs or drug 
paraphernalia, being present where drugs are used, or failure to register as a drug offender, or 
any activity similar to those listed in subdivision (d) of Section 1210, or by violating a drug-
related condition of probation, and the state moves for a second time to revoke probation, the 
court shall conduct a hearing to determine whether probation shall be revoked. The trial court 
shall revoke probation if the alleged probation violation is proved and the state proves by a 
preponderance of the evidence either that the defendant poses a danger to the safety of others or 
that the defendant is unamenable to drug treatment. If the court does not revoke probation, it may 
modify or alter the treatment plan, and in addition, if the violation does not involve the recent use 
of drugs as a circumstance of the violation, including, but not limited to, violations relating to 
failure to appear at treatment or court, noncompliance with treatment, and failure to report for 
drug testing, the court may impose sanctions including jail sanctions that may not exceed 120 
hours of continuous custody as a tool to enhance treatment compliance and impose other changes 
in the terms and conditions of probation. The court shall consider, among other factors, the 
seriousness of the violation, previous treatment compliance, employment, education, vocational 
training, medical conditions, medical treatment including narcotics replacement treatment, and 
including the opinion of the defendant's licensed and treating physician if immediately available 
and presented at the hearing, child support obligations, and family responsibilities. The court 
shall consider additional conditions of probation, which may include, but are not limited to, 
community service and supervised work programs. If one of the circumstances of the violation 
involves recent drug use, as well as other circumstances of violation, and the circumstance of 
recent drug use is demonstrated to the court by satisfactory evidence and a finding made on the 
record, the court may, after receiving input from treatment and probation, if available, direct the 
defendant to enter a licensed detoxification or residential treatment facility, and if there is no bed 
immediately available in that type of facility, the court may order that the defendant be confined 
in a county jail for detoxification purposes only, if the jail offers detoxification services, for a 
period not to exceed 10 days. The detoxification services must provide narcotic replacement 
therapy for those defendants presently actually receiving narcotic replacement therapy. 



 (F) If a defendant on probation at the effective date of this act for a nonviolent drug 
offense violates that probation a third or subsequent time either by committing a nonviolent drug 
possession offense, or by violating a drug-related condition of probation, and the state moves for 
a third or subsequent time to revoke probation, the court shall conduct a hearing to determine 
whether probation shall be revoked. If the alleged probation violation is proved, the defendant is 
not eligible for continued probation under subdivision (a), unless the court determines that the 
defendant is not a danger to the community and would benefit from further treatment under 
subdivision (a). The court may then either intensify or alter the treatment plan under subdivision 
(a) or transfer the defendant to a highly structured drug court. If the court continues the 
defendant in treatment under subdivision (a), or drug court, the court may impose appropriate 
sanctions including jail sanctions. 
 (g) The term "drug-related condition of probation" shall include a probationer's specific 
drug treatment regimen, employment, vocational training, educational programs, psychological 
counseling, and family counseling. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Most persons accused of a simple drug possession offense are eligible for “Prop 
36 probation.”  This involves mandatory drug treatment instead of incarceration.  The voters 
approved this initiative in 2000. 

 The statute contains five disqualifiers which prevent a person from benefiting from 
Proposition 36. One of the disqualifiers is: “Any defendant who, in addition to one or more 
nonviolent drug possession offenses, has been convicted in the same proceeding of a 
misdemeanor not related to the use of drugs or any felony.” 
 
 The problem is that this very broad provision disqualifies a person when the other crime 
is any non-drug related misdemeanor, including such relatively minor, non-violent offenses as 
being an unlicensed driver, driving on a suspended license, or non-violent theft related offenses.  
Often, those other misdemeanor crimes, while not technically related to the use of drugs, are a 
byproduct of the defendant’s drug addiction. 
 
This Solution

 

:  In order to maximize the rehabilitative qualities of Proposition 36, the quoted 
language should be modified to mirror the disqualification language found in the immediately 
prior subdivision: “a misdemeanor conviction involving physical injury or the threat of physical 
injury to another person.” 

 This amendment appropriately prevents violent individuals from the benefits of 
Proposition 36.  In addition, this change does not mean that the person will go unpunished for the 
non-drug related crime.  The defendant would be allowed to reap the benefit of Proposition 36 
drug treatment for the drug offense while still being punished for the other, non-drug related 
crime.  This is a win-win situation. 



 

 

 
 

 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 



RESOLUTION 02-09-2013 
 

DIGEST 

Amends Penal Code section 490.1 to raise the dollar amount for petty theft and section 
19.8  to give the court discretion to reduce a petty theft charge to an infraction. 

Criminal Law: Raises Value for Thefts Charged as Infractions. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Penal Code sections 490.1 to raise the dollar amount for petty 
theft and section 19.8 to give the court discretion to reduce a petty theft charge to an 
infraction.  This resolution should be approved in principle because the statute was 
enacted in 1991 and the value of a dollar compared to the goods stolen has decreased 
markedly in the ensuing twenty years. 

Reasons: 

 
This resolution also amends Penal Code section 19.8 to allow the court to reduce a 
complaint charging petty theft as a misdemeanor to an infraction “where the amount of 
the theft is less than $250.00 and the defendant has no other theft or theft-related 
conviction.”  This resolution should be approved in principle because an earlier Appellate 
Department decision giving prosecutors the sole

 

 option to decide whether the charge 
should be reduced infringes upon the judicial discretion of the trial court.  The resolution 
limits the trial court’s discretion by restricting the amount of the theft to $250.00 and the 
defendant having no other theft-related convictions.  Thus, the only defendants affected 
would be those charged with a true petty theft for the first time.  

 



02-09-2013 
 

DIGEST 

Amends Penal Code sections 490.1 and 19.8 to raise the dollar amount for petty theft to be 
charged as an infraction. 

Criminal Law: Raise Value for Thefts Charged as Infractions 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code sections 490.1 and 19.8 as follows: 
 
§ 490.1 
 (a) Petty theft, where the value of the money, labor, real or personal property taken is of a 
value which does not exceed fifty dollars ($50) two hundred and fifty dollars ($250)

 (b) Any offense charged as an infraction under this section shall be subject to the 
provisions of subdivision (d) of Section 17 and Sections 19.6 and 19.7. 

, may be 
charged as a misdemeanor or an infraction, at the discretion of the prosecutor, provided that the 
person charged with the offense has no other theft or theft-related conviction. 

 A violation which is an infraction under this section is punishable by a fine not exceeding 
two hundred fifty dollars ($250) 
 
§ 19.8 
 (a) The following offenses are subject to subdivision (d) of Section 17: Sections 193.8, 
330, 415, 485, petty theft where the amount of the theft is less than $250 and the defendant has 
no other theft or theft-related conviction,

 (b) Except for the violations enumerated in subdivision (d) of Section 13202.5 of the 
Vehicle Code, and Section 14601.1 of the Vehicle Code based upon failure to appear, a 
conviction for an offense made an infraction under subdivision (d) of Section 17 is not grounds 
for the suspension, revocation, or denial of a license, or for the revocation of probation or parole 
of the person convicted. 

 490.7, 555, 602.13, and 853.7 of this code; subdivision 
(c) of Section 532b, and subdivision (o) of Section 602 of this code; subdivision (b) of Section 
25658 and Sections 21672, 25661, and 25662 of the Business and Professions Code; Section 
27204 of the Government Code; subdivision (c) of Section 23109 and Sections 5201.1, 12500, 
14601.1, 27150.1, 40508, and 42005 of the Vehicle Code, and any other offense that the 
Legislature makes subject to subdivision (d) of Section 17. Except where a lesser maximum fine 
is expressly provided for a violation of those sections, a violation that is an infraction is 
punishable by a fine not exceeding two hundred fifty dollars ($250). 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  For a long time, theft was “petty theft” when the value did not exceed $400 for 



 

 

 
 

most items.  That valuation, changed in 2009, is currently $950.  Petty theft without priors is a 
misdemeanor.  Grand theft for crimes above that valuation may be charged as a felony.  Since 
1991, prosecutors have the discretion to file petty theft charges as infractions when the value of 
the stolen property does not exceed $50 and the defendant has no theft-related convictions.  
Judges, who have discretion to reduce specified misdemeanors, and discretion to reduce all 
alternate-felony/misdemeanor crimes from felony to misdemeanor, do not have discretion to 
reduce a first-time, low-value petty theft to an infraction. The problem is that the threshold for 
petty theft infraction has never been raised and judges should have the power to reduce a 
misdemeanor theft to an infraction. 
 
This Solution

 

:  This resolution makes two changes to existing law.  The first change increases 
the valuation demarcation for petty theft infractions from $50 to $250.  Because the Legislature 
now considers that petty theft is now $950 or less for most items, and it used to be $400, $250 is 
a reasonable amount. 

 The second change gives judges the power to reduce first time petty thefts where the loss 
is $250 or less and the defendant has no other theft or theft-related convictions, to an infraction.  
It is somewhat anomalous that judges have the power to reduce all wobbler felony charges 
(including a felony grand theft charge) to misdemeanors and at least 22 specified misdemeanors 
to infractions in appropriate circumstances yet do not have the power to reduce a very minor 
petty theft to an infraction.  The Appellate Division in People v. Campbell (2002) 104 
Cal.App.4th Supp. 1 suggested changing Penal Code section 19.8 to add language giving judges 
the power to reduce a minor petty theft to an infraction.  This resolution incorporates that 
language. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 



RESOLUTION 02-10-2013 
 

DIGEST 

Amends Health and Safety Code section 11590 to eliminate required registration with 
police for specified drug offenses while a person remains on Proposition 36 probation. 

Criminal Law: Exemption from Narcotics Registration While on Prop 36 Probation. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History:  

 

This resolution amends Health and Safety Code section 11590 to eliminate required 
registration with police for specified drug offenses while a person remains on Proposition 
36 probation. This resolution should be approved in principle because the court and 
probation supervision ensure that the person’s whereabouts are known.  

Reasons: 

 
Should a probationer fail to complete probation, that person would be required to register. 
The knowledge that registration will result from a failure to complete probation will 
encourage the person to successfully complete the program.  Because of the counseling 
provided by probation supervision, there is no necessity for the additional burden of 
registration.  
 
 



02-10-2013 
 

DIGEST 

Amends Health and Safety Code section 11590 to eliminate requirement of registration with 
police for specified drug offenses while person remains successfully on Proposition 36 
probation. 

Criminal Law: Exemption from Narcotics Registration While on Proposition 36 Probation 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code section 11590 as follows: 
 
§ 11590 
 (a) Except as provided in subdivisions (c) and (d), any person who is convicted in the 
State of California of any offense defined in Section 11350, 11351, 11351.5, 11352, 11353, 
11353.5, 11353.7, 11354, 11355, 11357, 11358, 11359, 11360, 11361, 11363, 11366, 11366.5, 
11366.6, 11368, 11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11380.5, 11383, or 11550, or 
subdivision (a) of Section 11377, or any person who is discharged or paroled from a penal 
institution where he or she was confined because of the commission of any such offense, or any 
person who is convicted in any other state of any offense which, if committed or attempted in 
this state, would have been punishable as one or more of the above-mentioned offenses, shall 
within 30 days of his or her coming into any county or city, or city and county in which he or she 
resides or is temporarily domiciled for that length of time, register with the chief of police of the 
city in which he or she resides or the sheriff of the county if he or she resides in an 
unincorporated area. 
 For persons convicted of an offense defined in Section 11377, 11378, 11379, or 11380, 
this subdivision shall apply only to offenses involving controlled substances specified in 
paragraph (12) of subdivision (d) of Section 11054 and paragraph (2) of subdivision (d) of 
Section 11055, and to analogs of these substances, as defined in Section 11401. For persons 
convicted of an offense defined in Section 11379 or 11379.5, this subdivision shall not apply if 
the conviction was for transporting, offering to transport, or attempting to transport a controlled 
substance. 
 (b) Any person who is convicted in any federal court of any offense which, if committed 
or attempted in this state would have been punishable as one or more of the offenses enumerated 
in subdivision (a) shall within 30 days of his or her coming into any county or city, or city and 
county in which he or she resides or is temporarily domiciled for that length of time, register 
with the chief of police of the city in which he or she resides or the sheriff of the county if he or 
she resides in an unincorporated area. 
 (c) This section does not apply to a conviction of a misdemeanor under Section 11357, 
11360, or 11377. 

 (d) The registration requirements imposed by this section for the conviction of offenses 
defined in Section 11353.7, 11366.5, 11366.6, 11377, 11378, 11378.5, 11379, 11379.5, 11379.6, 

This section does not apply to a person who was convicted and received 
probation pursuant to Penal Code section 1210.1 unless the person fails to successfully complete 
that probation. 



 

 

 
 

11380, 11380.5, or 11383, shall apply to any person who commits any of those offenses on and 
after January 1, 1990. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Proposition 36, enacted by the voters in 2000, mandates that most persons 
convicted of simple possession of drugs are eligible to be referred to drug treatment, rather than 
incarceration.  Health and Safety Code section 11590 requires that persons convicted of specified 
drug offenses register with their local police.  At the same time, persons who were convicted of a 
simple drug possession offense and received Proposition 36 probation are required to register 
with the local police.  This registration is unnecessary because while the person is on Proposition 
36 probation, he/she is being supervised by probation and the court and his/her whereabouts are 
known.  This unnecessary registration costs the police time and money and is an unnecessary 
burden upon the person who is going through drug treatment.  If, however, the person fails to 
successfully complete the Proposition 36 probation, then the person should be required to 
register. 

This Solution

 

:  This resolution adds language which exempts persons who are placed on 
Proposition 36 probation from having to register as a narcotics offender unless the person fails to 
successfully complete that probation. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 



RESOLUTION 02-11-2013 
 
DIGEST 

Amends Penal Code section 1001.2 to require the district attorney of each county to 
establish and implement a program for the diversion of misdemeanor offenses.  

Statewide Application of Misdemeanor Diversion 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Identical to Resolutions 03-04-2004, 03-17-2007, 02-19-2008, 01-03-2010, 03-08-2011 
and 12-04-2012, all of which were approved in principle. 

History: 

 

This resolution amends Penal Code section 1001.2 to require the district attorney of each 
county to establish and implement a program for the diversion of misdemeanor offenses. 
This resolution should be disapproved because even though it would require that a district 
attorney establish and implement a diversion program, it would still allow a district 
attorney to terminate the misdemeanor program at their discretion. 

Reasons: 

 
Misdemeanors are, by definition, minor crimes. In those counties with the program, 
prosecutors currently have complete discretion whether or not to allow diversion in a 
particular case. Some prosecutors are philosophically opposed to any

 

 kind of diversion.  
Misdemeanants in those counties are robbed of the opportunity to mend their ways before 
a conviction. Enactment of a state-wide program would give misdemeanants in each 
county an equal chance to succeed. 

A current bill in the state legislature, AB 994 (Lowenthal), would amend Penal Code 
section 1001.2 to require the district attorney in each county to establish and maintain a 
pretrial diversion program that would authorize either the district attorney or the superior 
court to offer diversion to the defendant. Section 1001.3 would specify that, before or at 
arraignment, the district attorney would advise the court whether the defendant was 
eligible for diversion. This is a significant change from current law that allows the 
“prosecuting attorney” to make that determination. This could mandate new divisions of 
responsibility in cities such as San Diego where misdemeanor prosecutions are done by 
the City Attorney.   
 
AB 994 (Lowenthal) would be a considerable improvement over the changes suggested 
in this resolution since it would require the district attorney to offer diversion programs in 
all the counties in California and not allow for termination of the program at the district 
attorney’s discretion. 
 
AB 994 (Lowenthal) is currently pending in the Senate Appropriations Committee. 
 
 



02-11-2013 

 
 
 
 
 
 
 
 
 
  
   
 
 
  
  
  
   
 
 
 
 

DIGEST 

 
Criminal Law:  Statewide Application of Misdemeanor Diversion 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1001.2 to read as follows: 

§ 1001.2 1 
(a) This chapter shall not apply to any pretrial diversion or post trial programs for the 

treatment of problem drinking or alcoholism utilized for persons convicted of one or more 
offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code or to 
pretrial diversion programs established pursuant to Chapter 2.5 (commencing with Section 1000) 
of this title nor shall this chapter be deemed to authorize any pretrial diversion or post trial 
programs for persons alleged to have committed violation of Section 23152 or 23153 of the  
Vehicle Code. 

(b) The district attorney for each county shall establish and implement a program for 
diversion of misdemeanor offenses.

(Proposed new language underlined; language to be deleted stricken) 

  The district attorney of each county shall review annually 
any diversion program established pursuant to this chapter, and no program shall continue 
without the approval of the district attorney.  No person shall be diverted under a program unless 
it has been approved by the district attorney.  Nothing in this subdivision shall authorize the 
prosecutor to determine whether a particular defendant shall be diverted. 

PROPONENT:  The Bar Association of San Francisco 

STATEMENT OF REASONS 

The Problem:  Under existing law, local prosecutors must approve programs for misdemeanor 
diversion.  Some counties have no misdemeanor diversion programs whatsoever.  For example, a 
first offense of shoplifting ban in San Francisco will result in diversion.  Such an offense if 
committed on the other side of the street in San Mateo County results in conviction with possible 
penalties of fine and imprisonment. 

The Solution

This resolution was presented in different form and approved several times in the past.  It has 
been re-cast to correct some defects in earlier drafts. 

:  This resolution makes misdemeanor diversion available statewide.  This is simply 
a matter of equal protection of the laws.  Some counties have no misdemeanor diversion 
programs whatsoever.  For example, a first offense of shoplifting ban in San Francisco will result 
in diversion. Such an offense, if committed on the other side of the street in San Mateo County 
results in conviction with possible penalties of fine and imprisonment.  This inconsistency is 
contrary to the concept of equal protection of the laws. 

This resolution allows latitude for prosecutorial discretion to fashion programs which are specific 
to such community.  An alternative approach would be to enact uniform legislation for diversion 
in every county. 



This resolution is intended to begin to replace punishment with repair in certain law level cases. 

IMPACT STATEMENT 

This resolution will not impact any other law, statute, or rule. 

AUTHOR AND PERMANENT CONTACT:  David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, voice 415-957-1717, fax 415-957-1777, 
email bigelaw@ix.netcom.com 

RESPONSIBLE FLOOR DELEGATE:  David Michael Bigeleisen 
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RESOLUTION 02-12-2013 
 

DIGEST 

Amends Penal Code section 1203.097 to eliminate the requirement that defendants complete a one-year 
batterer’s program and to allow court discretion to order completion of a shorter appropriate counseling 
program.  

Criminal Law:  Eliminate Mandatory Batterer’s Program 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Penal Code section 1203.097 to eliminate the requirement that defendants 
complete a one-year batterer’s program and to allow court discretion to order completion of a shorter 
appropriate counseling program.  This resolution should be disapproved because the currently-required 
batterer’s program is in fact appropriate for those who commit domestic violence and are granted 
probation. 

: 

 
Penal Code section 1203.097 became operative in 2007 and lays out a set of requirements for granting 
probation to defendants convicted of crimes against a spouse, child, or others as laid out in Family Code 
section 6211.  These requirements include successful completion of a batterer's program or another 
appropriate counseling program designated by the court, for a period of not less than one year, and 
including weekly sessions of a minimum of two hours class time duration.  The author of this resolution 
concedes that “[i]n most cases, imposition of the mandated 52 week long batterer’s program is warranted 
and consistent with the severity of the underlying facts of the offense.”  The author asserts, however, that 
in some cases the year-long program is excessive, such as when one is convicted of “making an annoying 
telephone call to a former girlfriend.”  
 
The example demonstrates a lack of understanding of domestic violence, which is typically a pattern of 
coercive and controlling behavior that can escalate over time.  The suggestion that a person would 
actually be convicted due to one, single “annoying telephone call” is without basis in fact.  It may be that 
ultimately there is a plea bargain to a less serious offense, but typically there is abundant other abusive 
behavior.  It is critically important that perpetrators of domestic violence actually receive this important, 
year-long, educational course. 
 
Further, given that nearly all crimes in California have related mandatory sentencing guidelines, to 
exempt domestic violence from the guidelines indicates that our State takes these types of transgressions 
less seriously, which should not be the case. 
 
Another problem with the resolution is that it does not give the court guidelines as to what is an 
“appropriate” counseling program, or what would be an appropriate length of time for counseling.  The 
exceptions are likely to swallow the rule of a 52 week long mandatory batterer’s program. 
 
 



02-12-2013 

DIGEST 

TEXT OF RESOLUTION 

Criminal Law:  Granting Trial Court Discretion on Length of Counseling Program 

RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 1203.097, subdivision 1203.097(a)(6)(A) to read as 
follows: 

§ 1203.097 

(a) If a person is granted probation for a crime in which the victim is a person defined in Section 
6211 of the Family Code, the terms of probation shall include all of the following: 

 (1) A minimum period of probation of 36 months, which may include a period of summary 
probation as appropriate. 

 (2) A criminal court protective order protecting the victim from further acts of violence, threats, 
stalking, sexual abuse, and harassment, and, if appropriate, containing residence exclusion or 
stay-away conditions. 

 (3) Notice to the victim of the disposition of the case. 

 (4) Booking the defendant within one week of sentencing if the defendant has not already been 
booked. 

 (5)  

   (A) A minimum payment by the defendant of five hundred dollars ($500) to be disbursed as 
specified in this paragraph. If, after a hearing in open court, the court finds that the defendant 
does not have the ability to pay, the court may reduce or waive this fee. If the court exercises its 
discretion to reduce or waive the fee, it shall state the reason on the record. 

   (B) Two-thirds of the moneys deposited with the county treasurer pursuant to this section shall 
be retained by counties and deposited in the domestic violence programs special fund created 
pursuant to Section 18305 of the Welfare and Institutions Code, to be expended for the purposes 
of Chapter 5 (commencing with Section 18290) of Part 6 of Division 9 of the Welfare and 
Institutions Code. The remainder shall be transferred, once a month, to the Controller for deposit 
in equal amounts in the Domestic Violence Restraining Order Reimbursement Fund and in the 
Domestic Violence Training and Education Fund, which are hereby created, in an amount equal 
to one-third of funds collected during the preceding month. Moneys deposited into these funds 



pursuant to this section shall be available upon appropriation by the Legislature and shall be 
distributed each fiscal year as follows: 

     (i) Funds from the Domestic Violence Restraining Order Reimbursement Fund shall be 
distributed to local law enforcement or other criminal justice agencies for state-mandated local 
costs resulting from the notification requirements set forth in subdivision (b) of Section 6380 of 
the Family Code, based on the annual notification from the Department of Justice of the number 
of restraining orders issued and registered in the state domestic violence restraining order 
registry maintained by the Department of Justice, for the development and maintenance of the 
domestic violence restraining order databank system. 

     (ii) Funds from the Domestic Violence Training and Education Fund shall support a statewide 
training and education program to increase public awareness of domestic violence and to 
improve the scope and quality of services provided to the victims of domestic violence. Grants to 
support this program shall be awarded on a competitive basis and be administered by the State 
Department of Public Health, in consultation with the statewide domestic violence coalition, 
which is eligible to receive funding under this section. 

 (6) Successful completion of a batterer's program, as defined in subdivision (c), or if none is 
available, another appropriate counseling program designated by the court, for a period not less 
than one year with periodic progress reports by the program to the court every three months or 
less and weekly sessions of a minimum of two hours class time duration. The defendant shall 
attend consecutive weekly sessions, unless granted an excused absence for good cause by the 
program for no more than three individual sessions during the entire program, and shall complete 
the program within 18 months, unless, after a hearing, the court finds good cause to modify the 
requirements of consecutive attendance or completion within 18 months. 

    

  (7)(A)(i) The court shall order the defendant to comply with all probation requirements, 
including the requirements to attend counseling, keep all program appointments, and pay 
program fees based upon the ability to pay. 

(A) The court in the interests of justice may relieve a defendant from completion of a 
batterer’s program as defined in subdivision (a)(6) and instead order completion of an 
appropriate counseling program of lesser duration in lieu thereof.  

     (ii) The terms of probation for offenders shall not be lifted until all reasonable fees due to the 
counseling program have been paid in full, but in no case shall probation be extended beyond the 
term provided in subdivision (a) of Section 1203.1. If the court finds that the defendant does not 
have the ability to pay the fees based on the defendant's changed circumstances, the court may 
reduce or waive the fees. 

   (B) Upon request by the batterer's program, the court shall provide the defendant's arrest report, 
prior incidents of violence, and treatment history to the program. 



 (8) The court also shall order the defendant to perform a specified amount of appropriate 
community service, as designated by the court. The defendant shall present the court with proof 
of completion of community service and the court shall determine if the community service has 
been satisfactorily completed. If sufficient staff and resources are available, the community 
service shall be performed under the jurisdiction of the local agency overseeing a community 
service program. 

 (9) If the program finds that the defendant is unsuitable, the program shall immediately contact 
the probation department or the court. The probation department or court shall either recalendar 
the case for hearing or refer the defendant to an appropriate alternative batterer's program. 

 (10)(A) Upon recommendation of the program, a court shall require a defendant to participate in 
additional sessions throughout the probationary period, unless it finds that it is not in the interests 
of justice to do so, states its reasons on the record, and enters them into the minutes. In deciding 
whether the defendant would benefit from more sessions, the court shall consider whether any of 
the following conditions exists: 

     (i) The defendant has been violence free for a minimum of six months. 

     (ii) The defendant has cooperated and participated in the batterer's program. 

     (iii) The defendant demonstrates an understanding of and practices positive conflict resolution 
skills. 

     (iv) The defendant blames, degrades, or has committed acts that dehumanize the victim or 
puts at risk the victim's safety, including, but not limited to, molesting, stalking, striking, 
attacking, threatening, sexually assaulting, or battering the victim. 

     (v) The defendant demonstrates an understanding that the use of coercion or violent behavior 
to maintain dominance is unacceptable in an intimate relationship. 

     (vi) The defendant has made threats to harm anyone in any manner. 

     (vii) The defendant has complied with applicable requirements under paragraph (6) of 
subdivision (c) or subparagraph (C) to receive alcohol counseling, drug counseling, or both. 

     (viii) The defendant demonstrates acceptance of responsibility for the abusive behavior 
perpetrated against the victim. 

   (B) The program shall immediately report any violation of the terms of the protective order, 
including any new acts of violence or failure to comply with the program requirements, to the 
court, the prosecutor, and, if formal probation has been ordered, to the probation department. The 
probationer shall file proof of enrollment in a batterer's program with the court within 30 days of 
conviction. 



   (C) Concurrent with other requirements under this section, in addition to, and not in lieu of, the 
batterer's program, and unless prohibited by the referring court, the probation department or the 
court may make provisions for a defendant to use his or her resources to enroll in a chemical 
dependency program or to enter voluntarily a licensed chemical dependency recovery hospital or 
residential treatment program that has a valid license issued by the state to provide alcohol or 
drug services to receive program participation credit, as determined by the court. The probation 
department shall document evidence of this hospital or residential treatment participation in the 
defendant's program file. 

 (11) The conditions of probation may include, in lieu of a fine, but not in lieu of the fund 
payment required under paragraph (5), one or more of the following requirements: 

   (A) That the defendant make payments to a battered women's shelter, up to a maximum of five 
thousand dollars ($5,000). 

   (B) That the defendant reimburse the victim for reasonable expenses that the court finds are the 
direct result of the defendant's offense. 

     For any order to pay a fine, to make payments to a battered women's shelter, or to pay 
restitution as a condition of probation under this subdivision, the court shall make a 
determination of the defendant's ability to pay. Determination of a defendant's ability to pay may 
include his or her future earning capacity. A defendant shall bear the burden of demonstrating 
lack of his or her ability to pay. Express findings by the court as to the factors bearing on the 
amount of the fine shall not be required. In no event shall any order to make payments to a 
battered women's shelter be made if it would impair the ability of the defendant to pay direct 
restitution to the victim or court-ordered child support. When the injury to a married person is 
caused, in whole or in part, by the criminal acts of his or her spouse in violation of this section, 
the community property shall not be used to discharge the liability of the offending spouse for 
restitution to the injured spouse, as required by Section 1203.04, as operative on or before 
August 2, 1995, or Section 1202.4, or to a shelter for costs with regard to the injured spouse, 
until all separate property of the offending spouse is exhausted. 

 (12) If it appears to the prosecuting attorney, the court, or the probation department that the 
defendant is performing unsatisfactorily in the assigned program, is not benefiting from 
counseling, or has engaged in criminal conduct, upon request of the probation officer, the 
prosecuting attorney, or on its own motion, the court, as a priority calendar item, shall hold a 
hearing to determine whether further sentencing should proceed. The court may consider factors, 
including, but not limited to, any violence by the defendant against the former or a new victim 
while on probation and noncompliance with any other specific condition of probation. If the 
court finds that the defendant is not performing satisfactorily in the assigned program, is not 
benefiting from the program, has not complied with a condition of probation, or has engaged in 



criminal conduct, the court shall terminate the defendant's participation in the program and shall 
proceed with further sentencing. 

(b) If a person is granted formal probation for a crime in which the victim is a person defined in 
Section 6211 of the Family Code, in addition to the terms specified in subdivision (a), all of the 
following shall apply: 

 (1) The probation department shall make an investigation and take into consideration the 
defendant's age, medical history, employment and service records, educational background, 
community and family ties, prior incidents of violence, police report, treatment history, if any, 
demonstrable motivation, and other mitigating factors in determining which batterer's program 
would be appropriate for the defendant. This information shall be provided to the batterer's 
program if it is requested. The probation department shall also determine which community 
programs the defendant would benefit from and which of those programs would accept the 
defendant. The probation department shall report its findings and recommendations to the court. 

 (2) The court shall advise the defendant that the failure to report to the probation department for 
the initial investigation, as directed by the court, or the failure to enroll in a specified program, as 
directed by the court or the probation department, shall result in possible further incarceration. 
The court, in the interests of justice, may relieve the defendant from the prohibition set forth in 
this subdivision based upon the defendant's mistake or excusable neglect. Application for this 
relief shall be filed within 20 court days of the missed deadline. This time limitation may not be 
extended. A copy of any application for relief shall be served on the office of the prosecuting 
attorney. 

 (3) After the court orders the defendant to a batterer's program, the probation department shall 
conduct an initial assessment of the defendant, including, but not limited to, all of the following: 

   (A) Social, economic, and family background. 

   (B) Education. 

   (C) Vocational achievements. 

   (D) Criminal history. 

   (E) Medical history. 

   (F) Substance abuse history. 

   (G) Consultation with the probation officer. 

   (H) Verbal consultation with the victim, only if the victim desires to participate. 

   (I) Assessment of the future probability of the defendant committing murder. 



 (4) The probation department shall attempt to notify the victim regarding the requirements for 
the defendant's participation in the batterer's program, as well as regarding available victim 
resources. The victim also shall be informed that attendance in any program does not guarantee 
that an abuser will not be violent. 

(c) The court or the probation department shall refer defendants only to batterer's programs that 
follow standards outlined in paragraph (1), which may include, but are not limited to, lectures, 
classes, group discussions, and counseling. The probation department shall design and 
implement an approval and renewal process for batterer's programs and shall solicit input from 
criminal justice agencies and domestic violence victim advocacy programs. 

 (1) The goal of a batterer's program under this section shall be to stop domestic violence. A 
batterer's program shall consist of the following components: 

   (A) Strategies to hold the defendant accountable for the violence in a relationship, including, 
but not limited to, providing the defendant with a written statement that the defendant shall be 
held accountable for acts or threats of domestic violence. 

   (B) A requirement that the defendant participate in ongoing same-gender group sessions. 

   (C) An initial intake that provides written definitions to the defendant of physical, emotional, 
sexual, economic, and verbal abuse, and the techniques for stopping these types of abuse. 

   (D) Procedures to inform the victim regarding the requirements for the defendant's 
participation in the intervention program as well as regarding available victim resources. The 
victim also shall be informed that attendance in any program does not guarantee that an abuser 
will not be violent. 

   (E) A requirement that the defendant attend group sessions free of chemical influence. 

   (F) Educational programming that examines, at a minimum, gender roles, socialization, the 
nature of violence, the dynamics of power and control, and the effects of abuse on children and 
others. 

   (G) A requirement that excludes any couple counseling or family counseling, or both. 

   (H) Procedures that give the program the right to assess whether or not the defendant would 
benefit from the program and to refuse to enroll the defendant if it is determined that the 
defendant would not benefit from the program, so long as the refusal is not because of the 
defendant's inability to pay. If possible, the program shall suggest an appropriate alternative 
program. 

   (I) Program staff who, to the extent possible, have specific knowledge regarding, but not 
limited to, spousal abuse, child abuse, sexual abuse, substance abuse, the dynamics of violence 
and abuse, the law, and procedures of the legal system. 



   (J) Program staff who are encouraged to utilize the expertise, training, and assistance of local 
domestic violence centers. 

   (K) A requirement that the defendant enter into a written agreement with the program, which 
shall include an outline of the contents of the program, the attendance requirements, the 
requirement to attend group sessions free of chemical influence, and a statement that the 
defendant may be removed from the program if it is determined that the defendant is not 
benefiting from the program or is disruptive to the program. 

   (L) A requirement that the defendant sign a confidentiality statement prohibiting disclosure of 
any information obtained through participating in the program or during group sessions 
regarding other participants in the program. 

   (M) Program content that provides cultural and ethnic sensitivity. 

   (N) A requirement of a written referral from the court or probation department prior to 
permitting the defendant to enroll in the program. The written referral shall state the number of 
minimum sessions required by the court. 

   (O) Procedures for submitting to the probation department all of the following uniform written 
responses: 

     (i) Proof of enrollment, to be submitted to the court and the probation department and to 
include the fee determined to be charged to the defendant, based upon the ability to pay, for each 
session. 

     (ii) Periodic progress reports that include attendance, fee payment history, and program 
compliance. 

     (iii) Final evaluation that includes the program's evaluation of the defendant's progress, using 
the criteria set forth in subparagraph (A) of paragraph (10) of subdivision (a) and 
recommendation for either successful or unsuccessful termination or continuation in the 
program. 

   (P) A sliding fee schedule based on the defendant's ability to pay. The batterer's program shall 
develop and utilize a sliding fee scale that recognizes both the defendant's ability to pay and the 
necessity of programs to meet overhead expenses. An indigent defendant may negotiate a 
deferred payment schedule, but shall pay a nominal fee, if the defendant has the ability to pay the 
nominal fee. Upon a hearing and a finding by the court that the defendant does not have the 
financial ability to pay the nominal fee, the court shall waive this fee. The payment of the fee 
shall be made a condition of probation if the court determines the defendant has the present 
ability to pay the fee. The fee shall be paid during the term of probation unless the program sets 
other conditions. The acceptance policies shall be in accordance with the scaled fee system. 



 (2) The court shall refer persons only to batterer's programs that have been approved by the 
probation department pursuant to paragraph (5). The probation department shall do both of the 
following: 

   (A) Provide for the issuance of a provisional approval, provided that the applicant is in 
substantial compliance with applicable laws and regulations and an urgent need for approval 
exists. A provisional approval shall be considered an authorization to provide services and shall 
not be considered a vested right. 

   (B) If the probation department determines that a program is not in compliance with standards 
set by the department, the department shall provide written notice of the noncompliant areas to 
the program. The program shall submit a written plan of corrections within 14 days from the date 
of the written notice on noncompliance. A plan of correction shall include, but not be limited to, 
a description of each corrective action and timeframe for implementation. The department shall 
review and approve all or any part of the plan of correction and notify the program of approval or 
disapproval in writing. If the program fails to submit a plan of correction or fails to implement 
the approved plan of correction, the department shall consider whether to revoke or suspend 
approval and, upon revoking or suspending approval, shall have the option to cease referrals of 
defendants under this section. 

 (3) No program, regardless of its source of funding, shall be approved unless it meets all of the 
following standards: 

   (A) The establishment of guidelines and criteria for education services, including standards of 
services that may include lectures, classes, and group discussions. 

   (B) Supervision of the defendant for the purpose of evaluating the person's progress in the 
program. 

   (C) Adequate reporting requirements to ensure that all persons who, after being ordered to 
attend and complete a program, may be identified for either failure to enroll in, or failure to 
successfully complete, the program or for the successful completion of the program as ordered. 
The program shall notify the court and the probation department, in writing, within the period of 
time and in the manner specified by the court of any person who fails to complete the program. 
Notification shall be given if the program determines that the defendant is performing 
unsatisfactorily or if the defendant is not benefiting from the education, treatment, or counseling. 

   (D) No victim shall be compelled to participate in a program or counseling, and no program 
may condition a defendant's enrollment on participation by the victim. 

 (4) In making referrals of indigent defendants to approved batterer's programs, the probation 
department shall apportion these referrals evenly among the approved programs. 



 (5) The probation department shall have the sole authority to approve a batterer's program for 
probation. The program shall be required to obtain only one approval but shall renew that 
approval annually. 

   (A) The procedure for the approval of a new or existing program shall include all of the 
following: 

     (i) The completion of a written application containing necessary and pertinent information 
describing the applicant program. 

     (ii) The demonstration by the program that it possesses adequate administrative and 
operational capability to operate a batterer's treatment program. The program shall provide 
documentation to prove that the program has conducted batterer's programs for at least one year 
prior to application. This requirement may be waived under subparagraph (A) of paragraph (2) if 
there is no existing batterer's program in the city, county, or city and county. 

     (iii) The onsite review of the program, including monitoring of a session to determine that the 
program adheres to applicable statutes and regulations. 

     (iv) The payment of the approval fee. 

   (B) The probation department shall fix a fee for approval not to exceed two hundred fifty 
dollars ($250) and for approval renewal not to exceed two hundred fifty dollars ($250) every 
year in an amount sufficient to cover its costs in administering the approval process under this 
section. No fee shall be charged for the approval of local governmental entities. 

   (C) The probation department has the sole authority to approve the issuance, denial, 
suspension, or revocation of approval and to cease new enrollments or referrals to a batterer's 
program under this section. The probation department shall review information relative to a 
program's performance or failure to adhere to standards, or both. The probation department may 
suspend or revoke an approval issued under this subdivision or deny an application to renew an 
approval or to modify the terms and conditions of approval, based on grounds established by 
probation, including, but not limited to, either of the following: 

     (i) Violation of this section by any person holding approval or by a program employee in a 
program under this section. 

     (ii) Misrepresentation of any material fact in obtaining the approval. 

 (6) For defendants who are chronic users or serious abusers of drugs or alcohol, standard 
components in the program shall include concurrent counseling for substance abuse and violent 
behavior, and in appropriate cases, detoxification and abstinence from the abused substance. 

 (7) The program shall conduct an exit conference that assesses the defendant's progress during 
his or her participation in the batterer's program. 



(d) An act or omission relating to the approval of a batterer's treatment programs under 
paragraph (5) of subdivision (c) is a discretionary act pursuant to Section 820.2 of the 
Government Code. 

(Proposed new language underlined; language to be deleted stricken) 

PROPONENT:  Orange County Bar Association 

STATEMENT OF REASONS 

The Problem:  Penal Code section 1203.097, subdivision (a)(6) requires the court impose 
completion of a mandatory 52 week long batterer’s program upon any individual who has been 
granted informal probation if the underlying facts of the offense involve a victim listed in Family 
Code section 6211.  (People v. Cates (2009) 170 Cal.App.4th 545.) The imposition of the 
extensive year long program is nondiscretionary and is without consideration of the nature or 
severity of the abuse or the actual charges for which defendant was convicted. 

The Solution:  In most cases, imposition of the mandated 52 week long batterer’s program is 
warranted and consistent with the severity of the underlying facts of the offense. This is 
particularly true where defendant has been convicted of one or more felony offenses. However, 
there are a limited number of misdemeanor cases in which the defendant’s criminal behavior 
simply does not merit the cumbersome, time-consuming, expensive year long program. For 
example, does every defendant who has been convicted of   making an annoying telephone call 
to a former girlfriend, a misdemeanor, really need or benefit from a 52 week program?  Surely 
not. In those exceptional cases, the court should have the discretion to order the completion of a 
more appropriate shorter counseling program such as anger management classes in lieu of the 
batterer’s program. Clearly, in this time of limited available resources, both the community and 
the defendant are better served where the interests of justice are taken into account by the court.   

CURRENT OR PRIOR RELATED LEGISLATION 

None. 

AUTHOR AND/OR PERMANENT CONTACT:  

Alan J. Crivaro, Law Offices of Alan J. Crivaro, 1000 Bristol Street North, Suite 17 – 114, 
Newport Beach, CA 92660, Telephone: (714) 887 – 7667,  Fax: (949) 861- 8331, email: 
acrivarolaw@hotmail.com  

RESPONSIBLE FLOOR DELEGATE:  Alan J. Crivaro  



RESOLUTION 02-12-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION  
 
Proponent argues the mandatory 1-year program is without consideration of the severity of 
abuse, is time consuming and expensive.  However, no evidence proffered by Proponent to show 
that shorter programs would be adequate to address problems of domestic violence or that 
undefined "appropriate" counseling would be effective. 
 
Proponent’s suggestion of certain misdemeanor convictions being over punished by requiring 
completion of the 1-year batter’s program is problematic.  Proponent makes much of the 
example of a defendant being required to complete the current program after being convicted of 
a misdemeanor annoying phone call.  However Proponent fails to mention that under Penal Code 
section 653m, the statute requires the phone calls be obscene or threatening to be actionable.  
Thus proponent demonstrates the evil that the statute was designed to guard against; the 
unacknowledged prejudice of well meaning persons who are not expert in domestic violence or 
its treatment.   
 
Domestic violence is often analyzed by experts as involving more than a single event – it is a 
cycle of interrelated events that establish the dominance of the “batterer” over the victim.  A 
person who is not a part of the relationship will not see all of the cycle, indeed will only see that 
part of the cycle when it explodes into open violence, whether physical or verbal, of some sort.  
That is often so at odds with the social facade as to be almost unbelievable.  It leads to the 
thought that the behavior is “an aberration” that can be safely ignored.  It is that sort of expert 
insight that was brought to bear on the legislature in crafting this statute.  
 
Section 1203.097 may not be a great statute with its level of regulatory detail and mandatory 
counseling.  But it asserted flaws reflect the huge input of experts in crafting the statute.  Much 
of fatal domestic violence is not preceded by a series of ever increasing in intensity bouts of 
physical violence; but by unseen cycles of escalation which can be purely verbal.  Thus, just as 
in the driving under the influence statutes, crafting the statute to maximize public safety means 
that everyone is treated to a high level of treatment on the commission of the least of the 
qualifying offenses.   
 



 
 

RESOLUTION 03-01-2013 
 

DIGEST 

Amends Education Code section 49431.5 to remove some exceptions to the sale of healthy 
drinks at schools, and adds Education Code section 49431.6 requiring student organizations to 
comply with Education Code section 49431.5. 

Removal of Exceptions to Sales of Healthy Drinks at Elementary, Middle and High Schools 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Education Code section 49431.5 to remove some exceptions to the sale 
of healthy drinks at schools, and adds Education Code section 49431.6 requiring student 
organizations to comply with Education Code section 49431.5.  This resolution should be 
disapproved because it (1) continues to permit the sale of unhealthy beverages via vending 
machines; (2) Education Code section 35182.5 does not prohibit school districts from entering 
into contracts for sale of carbonated and non-nutritious beverages; (3) sweeps too broadly by 
preventing the sale of unhealthy beverages to all persons, not just students; and (4) cuts off a 
vital funding source for student organizations. 

Reasons: 

 
In California, federal and state laws regulate all sales of food on school grounds. These laws are 
intended in part to provide consistency and alignment with the laws governing nutrition 
standards for food and beverages in the child nutrition programs with the rest of the foods 
available to students on school grounds.  Education Code section 49431.5 permits food and 
beverages that do not comply with the nutritional requirements set forth in the statute to be sold 
on school grounds up to one half hour before the start of the school day, and starting one half 
hour after the end of the school day either (1) at school sponsored events; or (2) at school 
fundraising events where the non-compliant food and beverages are sold by students; or (3) the 
school may sell non-compliant food and beverages via vending machines. This does not affect 
beverages sold during school hours. 
 
This resolution prevents the sale of non-compliant beverages under the first and second 
circumstances, but does not strike the language that permits the sale of the same unhealthy 
beverages before and after school via the vending machines.  Thus, middle and high school 
students will continue to have access to the unhealthy beverages every day before and after 
school, even if they cannot purchase them at school sponsored events or at student group 
fundraising events. 
 
Further, contrary to the proponent’s argument, Education Code section 35182.5 does not prohibit 
school districts from entering into contracts for sale of carbonated and non-nutritious beverages, 
but sets out the conditions for a school district to enter into such contracts.   



03-01-2013 
 

DIGEST 

 
Miscellaneous: Sale of Beverages by Student Support Organizations 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 49431.5 and add section 49431.6. 
 
§ 49431.5. Sale of beverages to pupils at elementary, middle or junior high schools 
 
(a)(1) Regardless of the time of day, only the following beverages may be sold to a pupil at an 
elementary school: 
(A) Fruit-based drinks that are composed of no less than 50 percent fruit juice and have no added 
sweetener. 
(B) Vegetable-based drinks that are composed of no less than 50 percent vegetable juice and 
have no added sweetener. 
(C) Drinking water with no added sweetener. 
(D) Two-percent-fat milk, one-percent-fat milk, nonfat milk, soy milk, rice milk, and other 
similar nondairy milk. 
(2) An elementary school may permit the sale of beverages that do not comply with paragraph 
(1) as part of a school fundraising event in any of the following circumstances: 
(A) The items are sold by pupils of the school and the sale of those items takes place off and 
away from the premises of the school. 
(B) The items are sold by pupils of the school and the sale of those items takes place one-half 
hour or more after the end of the schoolday. 
(3) From one-half hour before the start of the schoolday to one-half hour after the end of the 
schoolday, only the following beverages may be sold to a pupil at a middle or junior high school: 
(A) Fruit-based drinks that are composed of no less than 50 percent fruit juice and have no added 
sweetener. 
(B) Vegetable-based drinks that are composed of no less than 50 percent vegetable juice and 
have no added sweetener. 
(C) Drinking water with no added sweetener. 
(D) Two-percent-fat milk, one-percent-fat milk, nonfat milk, soy milk, rice milk, and other 
similar nondairy milk. 
(E) An electrolyte replacement beverage that contains no more than 42 grams of added sweetener 
per 20-ounce serving. 
(4) A middle or junior high school may permit the sale of beverages that do not comply with 
paragraph (3) as part of a school event if the sale of those items meets all of the following criteria: 
(A) The sale occurs during a school-sponsored event and takes place at the location of that event 
at least one-half hour after the end of the schoolday. 
(B) Vending machines, pupil stores, and cafeterias are used later than one-half hour after the end 
of the schoolday. 
(5) (4) This subdivision does not prohibit an elementary, or middle or junior high school from 
making available through a vending machine any beverage allowed under paragraph (1) or (3) at 



any time of day, or, in middle and junior high schools, any beverage that does not comply with 
paragraph (3) if the beverage only is available not later than one-half hour before the start of the 
schoolday and not sooner than one-half hour after the end of the schoolday.  
(b)(1) Commencing July 1, 2007, no less than 50 percent of all beverages sold to a pupil from 
one-half hour before the start of the schoolday until one-half hour after the end of the schoolday 
shall be those enumerated by paragraph (3). 
(2) Commencing July 1, 2009, all beverages sold to a pupil from one-half hour before the start of 
the schoolday until one-half hour after the end of the schoolday shall be those enumerated by 
paragraph (3).  
(3) Beverages allowed under this subdivision are all of the following:  
(A) Fruit-based drinks that are composed of no less than 50 percent fruit juice and have no added 
sweetener.   
(B) Vegetable-based drinks that are composed of no less than 50 percent vegetable juice and 
have no added sweetener.   
(C) Drinking water with no added sweetener.  
(D) Two-percent-fat milk, one-percent-fat milk, nonfat milk, soy milk, rice milk, and other 
similar nondairy milk.  
(E) An electrolyte replacement beverage that contains no more than 42 grams of added sweetener 
per 20-ounce serving.   
(c) For the purposes of this section, the following terms have the following meanings:  
(1) “Added sweetener” means any additive that enhances the sweetness of the beverage, 
including added sugar, but does not include the natural sugar or sugars that are contained within 
the fruit juice which is a component of the beverage.  
(2) “Sale of beverages” means the exchange of a beverage for money, coupons, or vouchers. 
(d) It is the intent of the Legislature that the governing board of a school district annually review 
its compliance with this section. 
(e) Notwithstanding Article 3 (commencing with Section 33050) of Chapter 1 of Part 20, 
compliance with this section may not be waived. 
 
§ 49431.6. Sale of beverages to fund student support organizations 
(a) If a grade 6 through grade 12 student support organization sells beverages on school premises 

 
to raise funds, then the beverages shall comply with the nutritional requirements of § 49431.5. 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: 
California has a serious obesity and diabetes epidemic. Most student support organizations sell 
beverages on school district property in order to raise funds. For example, many student athletic 
support organizations sell beverages in “snack shacks” that are on school property. These 
organizations tend to sell unhealthy beverages, such as high-sugar carbonated sodas, because 
they are highly profitable. In general, these activities take place on property that is paid for by 
the taxpayers, and so the public is supporting the behavior. 



The Education Code is not consistent. The school cafeterias must follow strict nutritional 
standards for beverages offered to the students during the school day, but the after-school student 
support organizations do not have to follow any nutritional standards. The state’s interest is to 
promote the health of its citizens in order to reduce health-care costs. However, the state has 
created exceptions to allow behavior that undermines its goals. 
 
The Solution: 
This resolution will reduce obesity and diabetes by applying the current nutritional standards for 
beverages to be sold during the school day to beverages that are sold to support student activities 
that are held after school and on weekends. We should offer healthy beverages for sale while we 
promote student activities, such as athletics. 
The Governor has established the “Let’s Get Healthy California Taskforce” to develop a 10-year 
plan for improving the health of Californians. If we have a comprehensive plan and if we apply it 
consistently, then we will reduce obesity and diabetes. We can achieve consistency by taking the 
established nutritional rules for during the school day and extending them to after-school and 
weekend student activities. 
 
 
CURRENT OR PRIOR RELATED LEGISLATION 
§ 35182.5. Legislative findings and declarations; limitations on contracts; public hearing 
requirements; sale of advertising products (prohibiting school districts from entering into 
contracts for the sale of carbonated and non-nutritious beverages on K-12 campuses). 
 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Catherine Rucker 
Golden Gate University School of Law, 2L Student 
20 Azalea Place, Novato, CA 94949-7217, cell: 415-246-6647 
email: 
 

catherinerucker@me.com 

______________________________________________________________________________ 
RESPONSIBLE FLOOR DELEGATE: 

 
COUNTER-ARGUMENT(S) TO RESOLUTION 03-01-2013 

 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
 The current law appears to be aimed at ensuring that students whose only beverage 
options are limited to what the school provides are given a healthy beverage.  Unlike students 
who are not free to leave school grounds to search for a healthy beverage or, due to their level of 
development, do not appreciate the benefits of a nutritious diet, this resolution would restrict the 
ability of adults who attend extracurricular activities from purchasing non-nutritious beverages.  
Adults must be presumed to be able to make their own dietary choices. 
 
 Moreover, the sale of non-nutritious beverages at “snack shacks” is, for many school 
districts, a key source of revenue for extracurricular activities, including sports teams.  Even after 



the passage of Proposition 30 in November 2012, public school districts throughout the state are 
still faced with a difficult and uncertain financial future.  It would be an absurd result if schools 
could no longer fund extracurricular sports and other athletic activities due to the lack of revenue 
that would have been generated by the sale of non-nutritious beverages. 
 
 Additionally, Education Code section 35160 grants the governing boards of public school 
districts with broad powers to “initiate and carry on any program, activity, or … otherwise act in 
any manner which is not in conflict with or inconsistent with, or preempted by, any law and 
which is not in conflict with the purposes for which school districts are established.”  There is 
nothing to stop a school board from enacting a policy forbidding “snack shacks” from selling 
non-nutritious beverages if the school board so chooses. 
 
 Finally, the resolution is silent as to who could be held liable for not complying with 
health standards, but as a practical matter, it appears that the school district would ultimately be 
responsible for ensuring that independent, third party student support organizations comply with 
the law.  A risk averse school district may ultimately decide not to allow student support 
organizations to sell any products at all, for fear of being the target of litigation or negative 
media attention. 



RESOLUTION 03-01-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The limitations imposed on K-12 cafeterias governing allowable beverage sales should not be 
extended to student organization sales.  While the State may have an interest in dictating what 
food products its own schools will sell to students, the rationale and interest fails when applied to 
an independent organization that may be associated with the school.  Likewise, such sales often 
occur after school hours to members of the public who have the ability to make their own 
choices.   
 
 
 
 



RESOLUTION 03-02-2013 
 
DIGEST 

Amends Education Code sections 32001 and 35297 to expand the statute to require 
Earthquake Drills and Lockdown Drills in addition to Fire Drills in schools. 

Miscellaneous:  Emergency Drills for K-12 Schools 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History 

 

This resolution amends Education Code sections 32001 and 35297 to expand the statute 
to require Earthquake Drills and Lockdown Drills in addition to Fire Drills in schools. 
This resolution should be approved in principle because it expands the requirements of 
emergency drills in schools to include Earthquake Drills and Lockdown Drills and also 
provides in classroom and evacuation components. 

Reasons: 

 
In light of the recent events and past incidents of school shootings, this resolution is both 
timely and necessary.  Emergencies that teachers and students may potentially face are 
not limited to fires and this unfortunate reality necessitates expanding the scope of 
required emergency drills.  Such drills aid in preparedness for such extraordinary events. 
 
The additional of subdivision (b)(3) may prove problematic as to the term “surprise” as 
there may be significant opposition to the use of surprise drills.  On balance, however, the 
benefit of ensuring preparedness through unannounced drills outweighs possible 
emotional effect on children of such unannounced drills.  Indeed, experiencing 
unannounced drills will likely ensure that student’s know what to do despite experience 
of fear or apprehension and may help reduce fear should an actual event occur.   
 
 



03-02-2013 
 
DIGEST 

 
Miscellaneous:  Emergency Drills for K-12 Schools 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code sections 32001 and 35297. 
 
§ 32001. Fire Life Safety Warning System; Sounding Alarm; Fire Drills, Earthquake Drills, and 
Lockdown Drills 
(a) Every public, private, or parochial school building having an occupant capacity of 50 or more 
pupils or students or more than one classroom shall be provided with a dependable and operative 
fire emergency alarm system.  Every person and public officer managing, controlling, or in 
charge of any public, private, or parochial school shall cause the fire emergency alarm signal to 
be sounded upon the discovery of fire or earthquake, unless the school is equipped with an 
automatic fire detection, and alarm system, which may include, but for the purposes of this 
section is not required to include, a sprinkler system, as described in Section 17074.52.  Every 
person and public officer managing, controlling, or in charge of any public, private, or parochial 
school, other than a two-year community college, shall cause the fire emergency alarm signal to 
be sounded not less than once every calendar month 

 

and shall conduct a fire drill at least once 
every calendar month at the elementary level and at least four times every school year at the 
intermediate levels.  A fire drill shall be held at the secondary level not less than twice every 
school year. 

(

 

b) Every public, private, or parochial school building having an occupant capacity of 50 or more 
pupils or students or more than one classroom shall conduct at least two emergency drills per 
semester.  For the purposes of this section, the fall semester includes the months of August 
through December and the spring semester includes the months of January through June. 

 

(1) The first emergency drill of each semester shall be an evacuation drill for either earthquake or 
fire.  All earthquake drills shall include and initial “drop, cover and hold” exercise.  During the 
drop, cover, and hold, each participant shall take cover under a table or desk, dropping to his or 
her knees, with the head protected by the arms, and the back to the windows.  After the drop, 
cover, and hold portion, an evacuation drill shall be conducted.  Each K-12 school shall conduct 
at least one fire evacuation drill and at least one in-place earthquake drill with evacuation per 
school year. 

 

(2) The second emergency drill of each semester shall be a lock-down drill in order to react to 
threats of violence on campus. 

 

(3) At least one emergency drill during the school year shall be conducted as a surprise to the 
students and to the majority of the school staff members. 

 



§ 35297. Components of a System 
 
The earthquake emergency procedure system shall include, but not be limited to, all of the 
following: 
(a) A school building disaster plan, ready for implementation at any time, for maintaining the 
safety and care of students and staffs. 
(b) A drop procedure.  As used in this article, "drop procedure" means an activity whereby each 
student and staff member takes cover under a table or desk, dropping to his or her knees, with the 
head protected by the arms, and the back to the windows. A drop procedure practice shall be held 
at least once each school quarter in 

(c) Protective measures to be taken before, during, and following an earthquake. 

elementary schools and at least once a semester in secondary 
schools. 

(d) A program to ensure that the students and that both the certificated and classified staff are 
aware of, and properly trained in, the earthquake emergency procedure system. 
 

(Proposed new language underlined; language to be deleted stricken) 
 
OFFERED BY: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: 
Education Code section 32001 requires elementary schools to conduce fire drills every month 
and requires intermediate schools to conduct fire drills four times per year.  The fire drill 
frequency requirements restrict each school’s ability to conduct other types of emergency drills. 
Education Code section 35297, subdivision (b) requires in-place “drop, cover, and hold” drills 
for earthquakes.  However, there is no requirement for a subsequent evacuation drill after the in-
place earthquake drill. 
 
California schools face the threat of violence.  However, there are no current requirements for 
lockdown drills.  Violence is another type of emergency that our schools must be prepared to 
react to.  The current fire drill and earthquake drill requirements are in two separate Education 
Code sections and the information should be combined into one section for easy reference. 
 
The Solution: 
All school “life safety” emergency drill requirements should be in one Education Code section 
for ease of reference.  This resolution merges the requirements for in-place “duck, cover, and 
hold” earthquake drills from Education Code section 35297, subdivision (b) into the fire drill 
requirements in section 32001.  This resolution adds new requirements for lock-down drills into 
section 32001 so that the procedures for all types of school emergency drills will be in one code 
section for ease of reference. 
 
Effective earthquake drills involve two parts.  The first part is an in-place “duck, cover and hold” 
exercise; and the second part is an evacuation exercise.  Earthquake drills require an evacuation 
component because there may be earthquake after-shocks and because the administration may 
need to tend to injured people and assess the structural safety of the buildings.  Both fire and 



earthquake drills must include physical evacuation exercises so that everyone will know where 
the designated safety area is and will practice travelling there.  This resolution will ensure that all 
K-12 schools practice emergency evacuations at least two times per year. 
 
In contrast to fire and earthquake evacuation drills, lockdown drills are always conducted “in 
place.”  During a lockdown drill the occupants of the school are to remain in the classrooms in 
order to take shelter.  The school staff members must then perform certain tasks.  For example, 
the staff members may be required to lock the doors, close the window coverings, and await 
further instructions from the school administrators.  When the lockdown drill is over, then the 
students and school staff members return to their prior activities and they do not evacuate to a 
designated outdoor meeting area.  Planned emergency drills are acceptable, but surprise drills are 
desirable to replicate actual emergencies. 
 
This resolution lessens the frequency of fire drills for elementary schools and intermediate 
schools to provide opportunities to also practice of earthquake evacuation drills and lockdown 
drills.  For consistency purposes, this resolution establishes uniform requirements for all K-12 
schools for the number of drills per school year, the type of drills, and the time of year when the 
drills shall take place. 
 
 
CURRENT OR PRIOR RELATED LEGISLATION 
None 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Catherine Rucker, A.S. Fire Technology, B.S. Chemistry 
Golden Gate University School of Law, 2L Student 
20 Azalea Place, Novato, CA  94949-7217, cell: 415-246-6647 
email: catherinerucker@me.com 

 
RESPONSIBLE FLOOR DELEGATE: 

mailto:catherinerucker@me.com�


 
 

RESOLUTION 03-03-2013 
 

DIGEST 

Amends Education Code section 49431.2 to remove some exceptions to the sale of healthy 
snacks at schools, and adds Education Code section 49431.3 requiring student support 
organizations at middle and high schools to comply with Education Code section 49431.2 

Removal of Exceptions to Sale of Snack Foods at Elementary, Middle or High Schools  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found.  
History: 

 

This resolution amends Education Code section 49431.2 to remove some exceptions to the sale 
of healthy snacks at schools, and adds Education Code section 49431.3 requiring student support 
organizations at middle and high schools to comply with Education Code section 49431.2.  This 
resolution should be disapproved because it permits the sale of unhealthy snacks so long as they 
are not commercially packaged despite the stated goal to prevent the sales of such snacks. 

Reasons: 

 
In California, federal and state laws regulate all sales of food on school grounds.  These laws are 
intended in part to provide consistency and alignment with the laws governing nutrition 
standards for food and beverages in the child nutrition programs with the rest of the foods 
available to students on school grounds.  Education Code section 49431.2 permits snacks that do 
not comply with the nutritional requirements set out in Education Code section 49431.2 to be 
sold (1) on school grounds up to one half hour before the start of the school day, and starting one 
half hour after the end of the school day either (a) at school sponsored events, or (b) at school 
fundraising events where the non-compliant food and beverages are sold by students; or (2) “off 
of and away from school premises.” 
 
This resolution prevents the sale of non-compliant snacks only if they are commercially 
packaged, but adds language to permit non-compliant snacks at any time, without restriction if 
they are not commercially packaged.  Thus, bake sales where baked goods made from 
commercially pre-packaged box mixes would be allowed, along with baked goods made from 
scratch, meaning students will continue to have access to unhealthy snacks at any time.   
 
 



03-03-2013 
 

DIGEST 

 
Miscellaneous: Sale of Snack Foods by Student Support Organizations 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Education Code section 49431.2 and add section 49431.3.  
 
§ 49431.2. Sale of food to middle, junior, or high school pupils 
 
(a) Commencing July 1, 2007, snacks sold to a pupil in middle, junior, or high school, except 
food served as part of a USDA meal program, shall meet all of the following standards: 

(1) Not more than 35 percent of its total calories shall be from fat. This paragraph does not 
apply to the sale of nuts, nut butters, seeds, eggs, cheese packaged for individual sale, fruits, 
vegetables that have not been deep fried, or legumes. 

(2) Not more than 10 percent of its total calories shall be from saturated fat. This 
subparagraph does not apply to eggs or cheese packaged for individual sale. 

(3) Not more than 35 percent of its total weight shall be composed of sugar, including 
naturally occurring and added sugars. This paragraph does not apply to the sale of fruits or 
vegetables that have not been deep fried. 

(4) No more than 250 calories per individual food item. 
(b) Commencing July 1, 2007, entree items sold to a pupil in middle, junior, or high school, 
except food served as part of a USDA meal program, shall contain no more than 400 calories per 
entree, shall contain no more than 4 grams of fat per 100 calories contained in each entree, and 
shall be categorized as entree items in the School Breakfast Program or National School Lunch 
Program. 
(c) A middle, junior, or high school may permit the sale of food items that do not comply with 
subdivision (a) or (b) in any of the following circumstances: when non-commercially packaged 
snack items are sold. 

(1) The sale of those items takes place off of and away from school premises. 
(2) The sale of those items takes place on school premises at least one-half hour after the end 

of the schoolday. 

(d) It is the intent of the Legislature that the governing board of a school district annually review 
its compliance with the nutrition standards described in this section. 

(3) The sale of those items occurs during a school-sponsored pupil activity after the end of 
the schoolday. 

 
§ 49431.3. Sale of snack foods to fund student support organizations 

 

(a) If a grade 6 through grade 12 student support organization sells commercially packaged snack 
foods for fundraising, whether offered on school premises or off school premises, then the snack 
foods shall comply with the nutritional requirements of section 49431.2. 

(Proposed new language underlined; language to be deleted stricken) 
 



PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem: 
California has a serious obesity and diabetes epidemic. Most student support organizations sell 
snack foods on school district property in order to raise funds. For example, many student 
athletic support organizations sell snack foods in “snack shacks” that are on school property. 
These organizations tend to sell unhealthy snack foods, such as candies, cookies and chips, 
because they are highly profitable. In general, these activities take place on property that is paid 
for by the taxpayers, and so the public is supporting the behavior. The Education Code is not 
consistent. The school cafeterias must follow strict nutritional standards for snack foods offered 
to the students during the school day, but the after-school student support organizations do not 
have to follow any nutritional standards. The state’s interest is to promote the health of its 
citizens in order to reduce health-care costs. However, the state has created exceptions to allow 
behavior that undermines its goals. 
 
The Solution: 
This resolution will reduce obesity and diabetes by applying the current nutritional standards for 
snack foods to be sold during the school day to snack foods that are sold to support student 
activities that are held after school and on weekends. We should offer healthy snack foods for 
sale while we promote student activities, such as athletics. The Governor has established the 
“Let’s Get Healthy California Taskforce” to develop a 10-year plan for improving the health of 
Californians. If we have a comprehensive plan and if we apply it consistently, then we will 
reduce obesity and diabetes. We can achieve consistency by taking the established nutritional 
rules for during the school day and extending them to after-school and weekend student activities. 
This resolution restricts the nutritional value of commercially packaged snack foods. This 
resolution does not restrict the nutritional value of home-made snacks, such as those offered 
during a bake-sale. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
California Education Code § 49431.52 established the healthy nutritional standards for snack 
foods sold during the school day, but it allowed exceptions for fundraising. 
 
AUTHOR AND/OR PERMANENT CONTACT: 
Catherine Rucker 
Golden Gate University School of Law, 2L Student 
20 Azalea Place, Novato, CA 94949-7217, cell: 415-246-6647 
email: 
 

catherinerucker@me.com 

 
RESPONSIBLE FLOOR DELEGATE: 

______________________________________________________________________________ 
 
 
 



 
COUNTER-ARGUMENT(S) TO RESOLUTION 03-03-2013 

 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
 The current law appears to be aimed at ensuring that students whose only food options 
are limited to what the school provides are given a healthy meal.  Unlike students who are not 
free to leave school grounds to search for a healthy meal or, due to their level of development, do 
not appreciate the benefits of a nutritious diet, this resolution would restrict the ability of adults 
who attend extracurricular activities from purchasing non-nutritious foods.  Adults must be 
presumed to be able to make their own dietary choices. 
 
 Moreover, the sale of non-nutritious foods at “snack shacks” is, for many school districts, 
a key source of revenue for extracurricular activities, including sports teams.  Even after the 
passage of Proposition 30 in November 2012, public school districts throughout the state are still 
faced with a difficult and uncertain financial future.  It would be an absurd result if schools could 
no longer fund extracurricular sports and other athletic activities due to the lack of revenue that 
would have been generated by the sale of non-nutritious foods. 
 

Additionally, Education Code section 35160 grants the governing boards of public school 
districts with broad powers to “initiate and carry on any program, activity, or … otherwise act in 
any manner which is not in conflict with or inconsistent with, or preempted by, any law and 
which is not in conflict with the purposes for which school districts are established.”  There is 
nothing to stop a school board from enacting a policy forbidding “snack shacks” from selling 
non-nutritious foods if the school board so chooses. 
 
 Finally, the resolution is silent as to who could be held liable for not complying with 
health standards, but as a practical matter, it appears that the school district would ultimately be 
responsible for ensuring that independent, third party student support organizations comply with 
the law.  A risk averse school district may ultimately decide not to allow student support 
organizations to sell any products at all, for fear of being the target of litigation or negative 
media attention. 



RESOLUTION 03-03-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution should be disapproved because it would adversely eliminate a number of school 
organization fund raising drives that are conducted using pre-packaged products.  For those who 
are against such products, all they need to do is exercise their free choice as a consumer to not 
purchase the product.  Better yet, if they were to donate of their own volition to such student 
organizations, perhaps the students would not need to conduct such fundraising drives. 
 
 
 



RESOLUTION 03-04-2013 
 

DIGEST 
Miscellaneous: Fresh School Lunch Program
Adds Education Code section 49566 to require public schools to offer healthy school lunches, 
and nutrition education.   

   

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 

None  
History: 

 

This resolution adds Education Code section 49566 to require public schools to offer healthy 
school lunches, and nutrition education.  This resolution should be disapproved because it offers 
a simple but burdensome approach to a complex, multifaceted problem.  

Reasons: 

 
What constitutes a “nutritionally adequate meal” is subordinate to national regulations, as state 
schools are dependent on federal financial stipends.  The proposal’s financially burdensome 
approach requiring a new state bureaucracy overseeing healthy school lunches with a vegan bias, 
creation and maintenance of a garden for each school, and a monthly farmers market, has not 
been scientifically established as an efficacious approach.  Schools already face fiscal austerity 
measures.  A less costly educational approach is better and more practically calculated at serving 
the goal of promoting nutritional awareness and healthy habits at school.    
 
Given the economic dependence of California and its schools on the federal government 
regarding the meal program for needy pupils, the problem identified by the resolution should be 
preliminarily addressed to the federal government (see Ed. Code, §§ 49530.5, 49531 
[nutritionally adequate meal is one that qualifies for reimbursement under the federal child 
nutritional program], 49550 [one nutritionally adequate meal for needy children], 49552 [defines 
needy children], 49553 [nutritionally adequate meal is one that qualifies for reimbursement 
under the federal child nutritional program]), and through the existing Child Nutritional 
Advisory Council (see Ed. Code, § 49533).  School meals are important, but the bureaucracy 
mandated and cost burdens for this unproven approach are questionable.  Will students eat the 
proposed diets?  Are these meals the answer?  Is this centralized and dictated approach the 
answer, good for all, and proven?  With proper training of teachers and food service workers on 
the principles and methods of eating well, local autonomy is really what is needed and can work. 
The emphasis in effecting behavioral changes in students should be, like other topics, on 
education.  That is, teaching and modeling nutritional awareness and importance of healthy 
choices among all food groups---not just fruits and vegetables---in the context of health and 
science study in the school.  Needy children should continue to be fed.  But spending money, or 
providing a “healthy” breakfast or lunch at school, will not help unless the students abide in the 
program, and incorporate and are able to implement the lessons of teaching nutritional ethics and 
good choices, when at home and amid the outside milieu. 
 



03-04-2013 
 
DIGEST 

 
Miscellaneous: Fresh School Lunch Program 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Education Code section 49566 to read as follows: 
 
§ 49566. 

 

(a) The Legislature finds and declares that malnutrition and obesity among children from low 
income families constitutes one of the most critical child health problems in the state; the 
growing epidemic of overweight children is due in part to poor diet, putting growing numbers of 
California children at risk for childhood obesity, type 2 diabetes, and cardiovascular disease, 
along with psychological problems, including low self-esteem, poor body image, and symptoms 
of depression; that current federal and state funds allocated for child nutrition to California are 
inadequate to meet critical needs; and that the physical and psychological well-being of all of the 
children of the state is a matter of public concern and expenditures to secure such well-being 
serves a public purpose. 

 

(b) There is hereby established within the State Department of Education, the California Fresh 
School Lunch Program to provide a Healthy School Lunch for all public school pupils in 
kindergarten, and grades 1 to 12, inclusive. This program shall be administered by the State 
Department of Education, in consultation with the Department of Food and Agriculture and the 
State Department of Health Services. 

 

(c) A Healthy School Lunch is defined as a meal that is a nutritious, freshly prepared well 
balanced meal, as determined by the State Department of Education, which shall include fresh 
fruits and vegetables that have not been deep fried; milk; clean and safe drinking water; lean 
proteins; and whole grains. A Healthy School Lunch shall not include any products with bovine 
growth hormones or high fructose corn syrup, soft drinks, juice or any other sweetened drinks. 
When commercially available and feasible, the meal shall be prepared using locally grown, 
organic food. 

 

(d) In making procurement decisions pursuant to this article, a public school shall give priority to 
the purchase of fresh fruits and vegetables from local California producers, preferably within 200 
miles of the school when commercially available. 

(e) Public schools shall offer nutrition education and create and maintain school gardens. 
Nutrition education shall include tasting and sampling of nutritious fruits and vegetables as part 
of nutrition education, and curriculum regarding the impact their food choices have on their 
health, the community and the environment. Strategies for nutrition education that include tasting 
and sampling of nutritious fruits or vegetables, or both, may include, but not be limited to:  

(1) Educational sampling and tasting supported with nutrition education. 



(2) An offering of fruits or vegetables in the classroom that is reinforced with nutrition 
and agricultural bulletins. 

(3) A monthly school campus farmers' market that allows opportunities for school clubs, 
organizations, boosters, sport teams, and other groups to organize a farmers' market that 
highlights California produce for the student body to sample and taste. 

 

(4) A produce sampling program that supports a school garden's harvest through 
additional purchases of local, in-season fruits or vegetables to be used for a sampling and tasting 
program for the school campus featuring what is growing in the school garden. 

 

(f) Each public school with pupils in kindergarten, or any grades 1 to 12, inclusive, shall provide, 
a Healthy School Lunch. The Health School Lunch shall be without charge or at a reduced price, 
for all pupils that are needy, as defined in section 49552. 

 

(g) The State Department of Education shall make a determination on an annual basis regarding 
the amount of additional funding, beyond the funding that is currently available from the 
currently existing federal National School Lunch Program, the federal Summer Food Service 
Program, the federal Seamless Summer Option, or the state meal program, which is necessary to 
ensure the availability of Healthy School Lunches for public school pupils in accordance with 
this section. The additional funding shall be appropriated for purposes of this article in the annual 
Budget Act or in another statute. 

(h) The State Department of Education, in consultation with the Department of Food and 

 

Agriculture, the State Department of Health Services, and the State Board of Education, shall 
develop emergency regulations, as it deems necessary, to implement the Fresh School Lunch 
Program established pursuant to this article. 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Francisco Bar Association
 

1 

STATEMENT OF REASONS 
 
The Problem: Due to very limited federal funding, after accounting for labor and overhead, 
California schools have about $1 left to spend on each school lunch, so the schools rely heavily 
on processed foods that lack nutritional value, and have contributed to the national and state wide 
epidemic of childhood obesity. In California, over 32 percent of children are overweight. 
Alarmingly, only 51 percent of today's children eat even one serving of a fruit or vegetable each 
day. Overweight children are more prone to developing serious health problems now and in the 
future. Centers for Disease Control and Prevention (CDC) scientists predicted that 30 percent of 
U.S. children born in 2000 will develop type 2 diabetes in their lifetimes. The economic and 
societal burden of so many children being overweight is high. Children who are malnourished 
cannot reach their full potential in the classroom. 
 
     
1

 
 This resolution is submitted subject to approval of the BASF Board of Directors. 



In 2005, California enacted Senate Bill 281, which established the California  
Fresh Start Program (CFSP), to encourage and support schools to provide additional portions of 
fresh fruit and vegetables in the School Breakfast Program (SBP). The CFSP, the nation’s first 
program earmarking funds to increase consumption of fresh fruit and vegetables in a school 
nutrition program, reimbursed participating schools 10 cents for every breakfast offering an 
additional serving of fruit and vegetables. The University of California Berkeley’s Center for 
Weight and Health conducted an extensive evaluation of the implementation of the CFSP in 69 
diverse schools. The CFSP exceeded expectations in many areas. However, the pilot program 
was limited to providing fresh fruit and vegetables for breakfast, and did not address providing 
nutritious school lunches. 
 
The Solution: This resolution will require the state to provide the necessary funding to ensure 
that California’s school children receive nutritious, freshly prepared meals, which includes fresh 
fruits and vegetables that have not been deep fried, and locally grown, organic foods where 
feasible. This resolution would allow needy children to receive a healthy school lunch free of 
charge or at a reduced price in order to help address the issue of malnutrition and obesity among 
children of low-income families. This resolution also requires nutrition education so children can 
understand how their food choices impact their health. By providing freshly prepared nutritious 
school lunches to our school children, especially those in need, we are taking a critical step in 
building a healthy future for our children. 
 
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541- 
0200, facsimile (415) 495-4332, e-mail yonahara@freelandlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara 
 
______________________________________________________________________________ 
 
 

COUNTER-ARGUMENT(S) TO RESOLUTION 03-04-2013 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 

This resolution would seem to apply a “one size fits all” solution to the obesity epidemic 
currently plaguing our society.  California students in grades kindergarten through twelve are 
currently serviced by over 1,000 public school districts or comparable government agencies.  
These school districts vary widely in size, with as few as six students enrolled in the Coffey 
Creek Elementary School District in Trinity County, while 667,251 are enrolled in Los Angeles 
Unified School District.  Likewise, the locale of these districts varies widely, with some school 
districts serving students in urban areas (such as Los Angeles and Oakland), while other school 
districts serve students in sparsely populated rural areas, such as the Sierra region.  Finally, the 
demographics of the students served varies greatly from district to district.   
 
 Although the resolution does call for the State Department of Education to make a 
determination as to the costs associated with carrying out the “Healthy School Lunch” program, 

mailto:yonahara@freelandlaw.com�


as a practical matter, there is no assurance that the amount recommended will be sufficient to 
actually address the true additional costs in carrying out the program.  Moreover, the budget is 
set forth by the Legislature, and so any determination made by the State Department Education 
would not guarantee that the school districts receive the funding they need.   
 
 A more reasonable method of improving student access to nutritious foods would be to 
provide categorical funding to school districts that voluntarily choose to participate.  Each school 
district must have the freedom to design a plan that would fit its unique needs, which includes 
the students’ dietary considerations (such as allergies or religious beliefs), purchasing goods in 
compliance with the California Public Contract Code, ensuring that persons who enter school 
grounds are not a danger to the students, and negotiating with their employees’ unions so that 
their working conditions are not unlawfully altered.  This resolution, which is devoid of any 
language that expressly provides school districts with discretion in these areas, will ultimately 
leave school districts exposed to liability. 



RESOLUTION 03-04-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While some recent studies have shown that fresh lunch programs that provide foods considered  
healthier than lunches currently offered in many schools, this Resolution goes too far in 
imposing requirements for fresh lunch programs.  It will likely require schools to divert needed 
funds from education at a time when restoring past cuts to education are paramount. 
 



RESOLUTION 04-01-2013 

 
DIGEST 

Amends Code of Civil Procedure section 77 to require that appellate division opinions contain at 
least a minimal statement of reasons for the decision. 

Appellate Division: Statement of Reasons to Support Decisions 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No prior similar resolutions.  
History: 

 

This resolution amends Code of Civil Procedure section 77 to require that appellate division 
opinions contain at least a minimal statement of reasons for the decision.  This resolution should 
be approved in principle because it fosters confidence in the appellate division process, requires 
minimal effort by the court to comply, and does not impact costs to the court. 

Reasons: 

 
Appellate divisions hear appeals from limited civil cases as well as infraction and misdemeanor 
criminal matters.  Under current law, there are no requirements that appellate divisions set forth 
reasons for their decision.  This has led to a practice in many appellate divisions of issuing one 
word opinions simply stating “affirmed” or “reversed.”  This does not inspire confidence in these 
appeals because the litigants have no idea how or why the appellate division reached its decision.  
The lack of confidence is furthered by the fact that a significant number of the appellants in these 
cases are self-represented and decisions without explanation tend to make these litigants believe 
the court did not give them due consideration because of their self-represented status. 
 
This resolution solves the problem by prohibiting opinions that simply state “affirmed” or 
“reversed” and by providing that appellate decisions must to set forth at least a minimal 
statement of reasons.  This does not significantly add a burden to the appellate divisions because 
these types of appeals can often be disposed of with a statement of reasons of one to three 
sentences, e.g., “Judgment affirmed -- substantial evidence in the form of the officer’s testimony 
supports the conviction of a violation of Vehicle Code section 23123, subdivision (a), use of a 
cell phone without a hands-free device.” 
 
Setting forth a simple summary of reasons will not add costs to the appellate division process.  
The current one word decision practice in many courts already necessitates printing and mailing 
of the decision.  A basic summary of reasons will not change that existing cost since it can also 
be set forth in a single page.  Nor will processing time or the amount of labor be meaningfully 
increased because the vast majority of statements of reasons in these cases can be created as 
preset word processing inserts.  
 
Related to Resolution 04-03-2013. 
 
 



04-01-2013 
 

 
Appellate Division: Statement of Reasons to Support Decisions 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 77 to read as follows: 
 
§77. 
 (a) In every county and city and county, there is an appellate division of the superior 
court consisting of three judges or, when the Chief Justice finds it necessary, four judges. 
 The Chief Justice shall assign judges to the appellate division for specified terms 
pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to promote the 
independence and quality of each appellate division. Each judge assigned to the appellate 
division of a superior court shall be a judge of that court, a judge of the superior court of another 
county, or a judge retired from the superior court or a court of higher jurisdiction in this state. 
 The Chief Justice shall designate one of the judges of each appellate division as the 
presiding judge of the division. 
 (b) In each appellate division, no more than three judges shall participate in a hearing or 
decision. The presiding judge of the division shall designate the three judges who shall 
participate. 
 (c) In addition to their other duties, the judges designated as members of the appellate 
division of the superior court shall serve for the period specified in the order of designation. 
Whenever a judge is designated to serve in the appellate division of the superior court of a 
county other than the county in which that judge was elected or appointed as a superior court 
judge, or if the judge is retired, in a county other than the county in which the judge resides, the 
judge shall receive expenses for travel, board, and lodging. If the judge is out of the judge's 
county overnight or longer, by reason of the designation, that judge shall be paid a per diem 
allowance in lieu of expenses for board and lodging in the same amounts as are payable for those 
purposes to justices of the Supreme Court under the rules of the California Victim Compensation 
and Government Claims Board. In addition, a retired judge shall receive for the time so served, 
amounts equal to that which the judge would have received if the judge had been assigned to the 
superior court of the county. 
 (d) The concurrence of two judges of the appellate division of the superior court shall be 
necessary to render the decision in every case in, and to transact any other business except 
business that may be done at chambers by the presiding judge of, the division. The presiding 
judge shall convene the appellate division when necessary. The presiding judge shall also 
supervise its business and transact any business that may be done at chambers. 
 (e) The appellate division of the superior court has jurisdiction on appeal in all cases in 
which an appeal may be taken to the superior court or the appellate division of the superior court 
as provided by law, except where the appeal is a retrial in the superior court. 
 (f) The powers of each appellate division shall be the same as are now or may hereafter 
be provided by law or rule of the Judicial Council relating to appeals to the appellate division of 
the superior courts. 



 (g) The Judicial Council shall promulgate rules, not inconsistent with law, to promote the 
independence of, and govern the practice and procedure and the disposition of the business of, 
the appellate division. 
 (h) Notwithstanding subdivisions (b) and (d), appeals from convictions of traffic 
infractions may be heard and decided by one judge of the appellate division of the superior court.
 

 

(i) Any judgment of the Appellate Division in an appeal must contain a brief statement of 
the reasons for the judgment.  A judgment stating only "affirmed" or "reversed" is insufficient. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  There is no requirement that an Appellate Division of the Superior Court explain 
its ruling when it affirms/reverses an appeal.  In Los Angeles the Appellate Division issues 
written opinions or short statements why it is upholding or reversing a judgment, but not in most 
other counties.  There are many very good reasons for such a requirement.  As was said in In re 
Podesto (1976) 15 Cal.3d 921, 937, a requirement of articulated reasons to support a given 
decision serves a number of interests.  It will frequently be essential to any meaningful review of 
the decision. It acts as an inherent guard against the careless decision, insuring that the court 
analyzes the problem and recognizes the grounds for the decision.  Perhaps most importantly, 
articulated reasons aid in preserving public confidence in the decision-making process by helping 
to persuade the parties and the public that decision-making is careful, reasoned and equitable. 

This Solution

 

:  Requires the Appellate Division briefly explain the reasons for its ruling 
upholding or reversing the trial court’s judgment.  The wording of the amendment is taken from 
Rule of Court 4.551, which applies to Superior Court Petitions for Writ of Habeas Corpus. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street Suite 590, Los Angeles, CA  90012; (213) 974-3066; 
mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis



RESOLUTION 04-02-2013 
 
DIGEST 

Amends Code of Civil Procedure section 234 and Penal Code section 1089 to create a “Non-
Designated Alternate Juror System.” 

Jury Selection: Use of Non-Designated Alternate Jurors 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found.  
History: 

 

This resolution amends Code of Civil Procedure section 234 and Penal Code section 1089 to 
create a “Non-Designated Alternate Juror System.”  This resolution should be disapproved 
because the proffered statutory change does not accomplish the proponent’s stated goals and will 
likely prove unworkable as currently drafted. 

Reasons: 

 
Under current law, the court empanels a jury of 12 in civil and criminal cases, and thereafter may 
direct the calling and selection of “alternate jurors.”  (Code Civ. Proc., §§ 220, 233, 234; Pen. 
Code, § 1089.)  Alternate jurors sit and hear the same evidence as impaneled jurors, but do not 
participate in deliberations unless, and until such time as, one of the impaneled jurors is excused 
or becomes unavailable.  The resolution indicates that alternate jurors are often dissatisfied with 
this minimized role which tends to promote lack of attention, interest and motivation.  This in 
turn potentially hinders alternate juror’s effectiveness if called to deliberate. 
 
Proponent’s statement of reasons describes a simple solution to encourage all jurors to pay full 
attention during the presentation of evidence – the “Non-Designated Alternate Juror System.”  
Under this proposed system, all jurors are selected at the same time and impaneled to hear the 
evidence with the “alternates” being selected by lot immediately before deliberations.  The 
proponent believes that since the jurors do not know who will be selected to deliberate, they 
become invested in the process and will pay greater attention during the presentation of 
evidence. 
 
The problem is that the proffered statutory changes do not accomplish the stated goal.  The 
deleted language solely eliminates the selection of alternate jurors “immediately after the jury is 
impaneled and sworn.”  It does not affect the provisions for impaneling a jury of 12.  It does not 
affect the fact that alternate jurors must be selected from the same pool of jurors which 
practically means they must be selected and designated as alternates in conjunction with 
selection of the jury of 12 at the outset of the case.  (See Code Civ. Proc., § 220.)  It does not 
affect the fact that jurors selected under Code of Civil Procedure section 234 and Penal Code 
section 1089 are statutorily alternate jurors.  It also does not address the potential impact on 
peremptory challenges.  More important, it does not create the system the proponent describes 
because it fails to specify when alternates are determined or that the selection of the jurors that 
will deliberate is to be by lot. 



04-02-2013 
 
 

 
Jury Selection: Use of Non-Designated Alternate Juror 

TEXT OF RESOLUTION: 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure section 234 and Penal Code section 1089 to read as 
follows: 
 
§234: 
 Whenever, in the opinion of a judge of a superior court about to try a civil or criminal 
action or proceeding, the trial is likely to be a protracted one, or upon stipulation of the parties, 
the court may cause an entry to that effect to be made in the minutes of the court and thereupon, 
immediately after the jury is impaneled and sworn, 

 These alternate jurors shall be drawn from the same source, and in the same manner, and 
have the same qualifications, as the jurors already sworn, and shall be subject to the same 
examination and challenges. However, each side, or each defendant, as provided in section 231, 
shall be entitled to as many peremptory challenges to the alternate jurors as there are alternate 
jurors called. 

the court may direct the calling of one or 
more additional jurors, in its discretion, to be known as “alternate jurors.” 

 The alternate jurors shall be seated so as to have equal power and facilities for seeing and 
hearing the proceedings in the case, and shall take the same oath as the jurors already selected, 
and shall, unless excused by the court, attend at all times upon the trial of the cause in company 
with the other jurors, but shall not participate in deliberation unless ordered by the court, and for 
a failure to do so are liable to be punished for contempt. 
 They shall obey the orders of and be bound by the admonition of the court, upon each 
adjournment of the court; but if the regular jurors are ordered to be kept in the custody of the 
sheriff or marshal during the trial of the cause, the alternate jurors shall also be kept in 
confinement with the other jurors; and upon final submission of the case to the jury, the alternate 
jurors shall be kept in the custody of the sheriff or marshal who shall not suffer any 
communication to be made to them except by order of the court, and shall not be discharged until 
the original jurors are discharged, except as provided in this section. 
 If at any time, whether before or after the final submission of the case to the jury, a juror 
dies or becomes ill, or upon other good cause shown to the court is found to be unable to perform 
his or her duty, or if a juror requests a discharge and good cause appears therefor, the court may 
order the juror to be discharged and draw the name of an alternate, who shall then take his or her 
place in the jury box, and be subject to the same rules and regulations as though he or she had 
been selected as one of the original jurors. 
 All laws relative to fees, expenses, and mileage or transportation of jurors shall be 
applicable to alternate jurors, except that in civil cases the sums for fees and mileage or 
transportation need not be deposited until the judge directs alternate jurors to be impaneled. 

§1089 
 Whenever, in the opinion of a judge of a superior court about to try a defendant against 
whom has been filed any indictment or information or complaint, the trial is likely to be a 



protracted one, the court may cause an entry to that effect to be made in the minutes of the court, 
and thereupon, immediately after the jury is impaneled and sworn, 

 The alternate jurors must be drawn from the same source, and in the same manner, and 
have the same qualifications as the jurors already sworn, and be subject to the same examination 
and challenges, provided that the prosecution and the defendant shall each be entitled to as many 
peremptory challenges to the alternate jurors as there are alternate jurors called. When two or 
more defendants are tried jointly each defendant shall be entitled to as many peremptory 
challenges to the alternate jurors as there are alternate jurors called. The prosecution shall be 
entitled to additional peremptory challenges equal to the number of all the additional separate 
challenges allowed the defendant or defendants to the alternate jurors. 

the court may direct the 
calling of one or more additional jurors, in its discretion, to be known as “alternate jurors.” 

 The alternate jurors shall be seated so as to have equal power and facilities for seeing and 
hearing the proceedings in the case, and shall take the same oath as the jurors already selected, 
and must attend at all times upon the trial of the cause in company with the other jurors, and for a 
failure so to do are liable to be punished for contempt. 
 They shall obey the orders of and be bound by the admonition of the court, upon each 
adjournment of the court; but if the regular jurors are ordered to be kept in the custody of the 
sheriff or marshal during the trial of the cause, the alternate jurors shall also be kept in 
confinement with the other jurors; and upon final submission of the case to the jury the alternate 
jurors shall be kept in the custody of the sheriff or marshal and shall not be discharged until the 
original jurors are discharged, except as hereinafter provided. 

If at any time, whether before or after the final submission of the case to the jury, a juror 
dies or becomes ill, or upon other good cause shown to the court is found to be unable to perform 
his or her duty, or if a juror requests a discharge and good cause appears therefor, the court may 
order the juror to be discharged and draw the name of an alternate, who shall then take a place in 
the jury box, and be subject to the same rules and regulations as though the alternate juror had 
been selected as one of the original jurors. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Monterey County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Currently, the code sets forth that alternate jurors be selected immediately after 
the jury is impaneled and sworn, often resulting in alternative jurors who dissatisfied with their 
minimized role in the deliberation of the case.  This dissatisfaction can and does promote 
reduced attention, interest, and motivation to fully participate in the fact finding part of the trial, 
which substantially hinders their effectiveness if ultimately called to later deliberate. 

This Solution:  In an effort to increase juror attention and involvement, these amendments would 
give trial judges in civil and/or criminal cases the discretion to utilize a “Non-Designated 
Alternate Juror” system in which the alternate jurors are selected simultaneously with the rest of 
the jury, but are designated by random draw just before submitting the matter to the jury for 
deliberations.  For example, a trial court may determine (based upon the code) that two alternates 
are needed. The attorneys will then select fourteen total jurors.  The fourteen member jury will 
be sworn and hear the testimony.  After evidence, instruction, and argument, two alternate jurors 



will be selected by random draw.  The remaining twelve jurors would constitute the jury, and 
deliberate on the case, while the two alternate jurors remain available if needed. 
 
This method was criticized in People v. Glenn (1990) 225 Cal.App.3d 618, because the method 
did not follow the language of the code with regard to the order of selection.  The Glenn Court 
expressly found that the method did not violate article I, section 16, of the California 
Constitution, which provides for a jury of twelve to serve in criminal trials. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donald Landis, Monterey County Public 
Defender's Office, 111 W. Alisal, Salinas, Ca  93901; (310) 710-7232; atao@me.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Donald Landis 



RESOLUTION 04-02-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While Proponent proffers a worthy idea designed to encourage juror attention throughout a case, 
the proposed change in the statutory language does not accomplish that goal.  The solution 
described by the Proponent is that all jurors would be impaneled to hear and consider the 
evidence without any distinction of juror or alternate juror and the selection of alternates by lot 
would occur just before the jury is tasked with deliberating on a verdict.  However, the proffered 
changes fail to provide for that described system of selection.  
 



RESOLUTION 04-03-2013 

 
DIGEST 

Amends Code of Civil Procedure section 77 to require that appellate division opinions contain at 
least a minimal statement of reasons for the decision. 

Civil Procedure: Require Appellate Division to Issue a Statement of Reasons 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.  
History: 

 

This resolution amends Code of Civil Procedure section 77 to require that appellate division 
opinions contain at least a minimal statement of reasons for the decision.  This resolution should 
be approved in principle because it fosters confidence in the appellate division process and will 
only require minimal effort by the court to comply. 

Reasons: 

 
Appellate divisions hear appeals from limited civil cases as well as infraction and misdemeanor 
criminal matters.  Under current law, there are no requirements that appellate divisions set forth 
reasons for their decision.  This has led to a practice in many appellate divisions of issuing one 
word opinions simply stating “affirmed” or “reversed.”  This does not inspire confidence in these 
appeals because the litigants have no idea how or why the appellate division reached its decision.  
The lack of confidence is furthered by the fact that a significant number of the appellants in these 
cases are self-represented and decisions without explanation tends to make these litigants believe 
the court did not give them due consideration because of their self-represented status. 
 
This resolution solves the problem by prohibiting opinions that simply state “affirmed” or 
“reversed” and by providing that appellate decisions must to set forth at least a minimal 
statement of reasons.  This does not significantly add a burden to the appellate divisions because 
these types of appeals can often be disposed of with a statement of reasons of one to three 
sentences, e.g., “Judgment affirmed -- substantial evidence in the form of the officer’s testimony 
supports the conviction of a violation of Vehicle Code section 23123, subdivision (a), use of a 
cell phone without a hands-free device.” 
 
Setting forth a simple summary of reasons will not add costs to the appellate division process.  
The current one word decision practice in many courts already necessitates printing and mailing 
of the decision.  A basic summary of reasons will not change that existing cost since it can also 
be set forth in a single page.  Nor will processing time or the amount of labor be meaningfully 
increased because the vast majority of statements of reasons in these cases can be created as 
preset word processing inserts.  
 
Related to Resolution 04-01-2013. 
 
 



04-03-2013 
 

 
Civil Procedure: Require Appellate Division to Make a Statement of Reasons 

TEXT OF RESOLUTION: 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure section 77 to read as follows: 
 
§ 77 
(a) In every county and city and county, there is an appellate division of the superior court 
consisting of three judges or, when the Chief Justice finds it necessary, four judges. 
 The Chief Justice shall assign judges to the appellate division for specified terms 
pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to promote the 
independence and quality of each appellate division. Each judge assigned to the appellate 
division of a superior court shall be a judge of that court, a judge of the superior court of another 
county, or a judge retired from the superior court or a court of higher jurisdiction in this state. 
 The Chief Justice shall designate one of the judges of each appellate division as the 
presiding judge of the division. 
 (b) In each appellate division, no more than three judges shall participate in a hearing or 
decision. The presiding judge of the division shall designate the three judges who shall 
participate. 
 (c) In addition to their other duties, the judges designated as members of the appellate 
division of the superior court shall serve for the period specified in the order of designation. 
Whenever a judge is designated to serve in the appellate division of the superior court of a 
county other than the county in which that judge was elected or appointed as a superior court 
judge, or if the judge is retired, in a county other than the county in which the judge resides, the 
judge shall receive expenses for travel, board, and lodging. If the judge is out of the judge's 
county overnight or longer, by reason of the designation, that judge shall be paid a per diem 
allowance in lieu of expenses for board and lodging in the same amounts as are payable for those 
purposes to justices of the Supreme Court under the rules of the California Victim Compensation 
and Government Claims Board. In addition, a retired judge shall receive for the time so served, 
amounts equal to that which the judge would have received if the judge had been assigned to the 
superior court of the county. 

(d) The concurrence of two judges of the appellate division of the superior court shall be 
necessary to render the decision in every case in, and to transact any other business except 
business that may be done at chambers by the presiding judge of, the division. Any judgment of 
the Appellate Division in an appeal must contain a brief statement of the reasons for the 
judgment. A judgment stating only “affirmed” or “reversed” is insufficient. 

(e) The appellate division of the superior court has jurisdiction on appeal in all cases in 
which an appeal may be taken to the superior court or the appellate division of the superior court 
as provided by law, except where the appeal is a retrial in the superior court. 

The presiding judge 
shall convene the appellate division when necessary. The presiding judge shall also supervise its 
business and transact any business that may be done at chambers. 

 
(Proposed new language underlined; language to be deleted stricken.) 



 
PROPONENT:  Monterey County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Currently, Appellate Division decisions need only state “affirmed” or “reversed” 
with no other explanation necessary to render a ruling in the appeal.  While these appeals don’t 
necessarily involve the most serious of cases, they do have a big implication for the particular 
parties involved, and often have great impact locally with the potential for further appellate 
review remote.  The particular parties involved deserve more than just a cursory statement one 
way or the other and the local community at large demand greater legal clarity and direction to 
conduct its local affairs. 

This Solution

 

:  As best explained in In re Podesto (1976) 15 Cal.3d 921, 937, a requirement of 
articulated reasons to support a given decision serves a number of interests. It will frequently be 
essential to any meaningful review of the decision. It acts as an inherent guard against the 
careless decision, insuring that the court analyzes the problem and recognizes the grounds for the 
decision. Perhaps most importantly, articulated reasons aid in preserving public confidence in the 
decision-making process by helping to persuade the parties and the public that decision-making 
is careful, reasoned and equitable. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donald Landis, Monterey County Public 
Defender's Office, 111 W. Alisal, Salinas, Ca  93901; (310) 710-7232; atao@me.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Donald Landis 



RESOLUTION 05-01-2013 
 
DIGEST 

Adds Probate Code section 814, amends section 812 and repeals section 6100.5 to provide uniform 
capacity standards applicable to all instruments transferring property at death. 

Probate: Uniform Capacity Standard for Instruments Making At-Death Transfers 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to 04-04-2012 and 04-05-2012, both of which were withdrawn.  
History: 

 
Reasons
This resolution adds Probate Code section 814, amends section 812 and repeals section 6100.5 to 
apply uniform capacity standards to all instruments transferring property at death. This resolution 
should be disapproved because it appears to codify the problem rather than solve it.  

: 

 
Probate Code section 814 would fall under the General Provisions Legal Mental Capacity section of 
the Probate Code which would apply to wills and trusts, as well as other non-probate transfer 
documents.  On the other hand, section 6100.5, which is repealed by this resolution, falls under the 
section of the Probate Code relating only to wills.  This resolution would essentially relocate section 
6100.5 to the General Provision section, making it applicable to all instruments transferring property 
after death, while maintaining the current capacity standard set forth in section 812.  
 
This resolution addresses the same subject matter as Resolution 05-04-2013, namely the appropriate 
standard to apply in determining capacity to make testamentary instruments in light of Andersen v. 
Hunt (2011) 196 Cal.App.4th 722.  Similar resolutions have been submitted in previous years 
attempting to rectify the confusion caused by Andersen, where the court evaluated a trustor’s mental 
capacity as was necessary to make a will even though the document at issue was an amendment to a 
trust.  Andersen concluded that if the act in question (making or amending a trust) is analogous in 
content and complexity to that of making a will, then that act is properly evaluated under standard of 
testamentary capacity set forth in section 6100.5.  This holding could  open the door to additional 
litigation to determine the complexity of the document at issue – i.e., whether it is more like a will or 
a trust – before determining which standard should be used.  This resolution, as written, does not 
clarify the problem created by Andersen. 
 



05-01-2013 
 

DIGEST 

Creates Section 814, amends section 812 and repeals Section 6100.5 of the Probate Code to 
provide uniform capacity standards applicable to all instruments transferring property at death. 

Probate Law: Uniform Capacity Standard for Instruments Making At-Death Transfers 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to create new Probate Code section 814, amend Section 812, and repeal Section 
6100.5, to read as follows: 
 

 
§ 814 

 

(a) An individual is not mentally competent to make a testamentary instrument if at the 
time of making the instrument either of the following is true: 

(1) The individual does not have sufficient mental capacity to be able to (A) understand 
the nature of the testamentary act, (B) understand and recollect the nature and situation of the 
individual's property, or (C) remember and understand the individual's relations to living 
descendants, spouse, and parents, and those whose interests are affected by the instrument. 

 

(2) The individual suffers from a mental disorder with symptoms including delusions or 
hallucinations, which delusions or hallucinations result in the individual's devising property in a 
way which, except for the existence of the delusions or hallucinations, the individual would not 
have done.  

 

(b) Nothing in this section supersedes existing law relating to the admissibility of 
evidence to prove the existence of mental incompetence or mental disorders. 

 

(c) Notwithstanding subdivision (a), a conservator may make a testamentary instrument 
on behalf of a conservatee if the conservator has been so authorized by a court order pursuant to 
Section 2580.  

 

(d) For purposes of this part, “testamentary instrument” means a will, a document that 
creates, amends or revokes a revocable trust, a document exercising a testamentary power of 
appointment, or a provision for a nonprobate transfer on death in an instrument of the type 
described in Section 5000, but does not include an irrevocable trust. 

 

(e) Notwithstanding anything to the contrary in Probate Code section 3, this section shall 
apply to all matters, whenever filed, unless: (a) a judgment was entered in the matter before [the 
operative date]; or (b) a trial was commenced in the matter before [the operative date]. 

§ 812 
 Except where otherwise provided by law, including, but not limited to, Section 813, 
Section 814 and the statutory and

 (a) The rights, duties, and responsibilities created by, or affected by the decision. 

 decisional law of testamentary capacity, a person lacks the 
capacity to make a decision unless the person has the ability to communicate verbally, or by any 
other means, the decision, and to understand and appreciate, to the extent relevant, all of the 
following: 

 (b) The probable consequences for the decisionmaker and, where appropriate, the persons 
affected by the decision. 



 

 

 
 

 (c) The significant risks, benefits, and reasonable alternatives involved in the decision. 
 

 
§ 6100.5 

 

(a) An individual is not mentally competent to make a will if at the time of making the 
will either of the following is true: 

 

(1) The individual does not have sufficient mental capacity to be able to (A) understand 
the nature of the testamentary act, (B) understand and recollect the nature and situation of the 
individual's property, or (C) remember and understand the individual's relations to living 
descendants, spouse, and parents, and those whose interests are affected by the will. 

 

(2) The individual suffers from a mental disorder with symptoms including delusions or 
hallucinations, which delusions or hallucinations result in the individual's devising property in a 
way which, except for the existence of the delusions or hallucinations, the individual would not 
have done. 

 

(b) Nothing in this section supersedes existing law relating to the admissibility of 
evidence to prove the existence of mental incompetence or mental disorders. 

 

(c) Notwithstanding subdivision (a), a conservator may make a will on behalf of a 
conservatee if the conservator has been so authorized by a court order pursuant to Section 2580. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Currently the courts apply different capacity standards to wills, trusts, and 
nonprobate transfer documents such as life insurance and retirement account beneficiary 
designations. A testator has capacity to execute a will if able to “understand the nature of the act 
he is doing, to understand and recollect the nature and situation of his property and to remember, 
and understand his relations to, the persons who have claims upon his bounty and whose interests 
are affected by the provisions of the instrument,” codified by Probate Code section 6100.5 
(Estate of Sexton (1926) 199 Cal. 759, 768-769).  In addition, the capacity standard applicable to 
a trust, trust amendment, or exercise of power of appointment varies depending upon the 
instrument's complexity, applying a contractual standard, placing the focus on whether the party 
understood the particular transaction at issue.  Probate Code section 812 codifies the capacity 
standard applicable to contracts and legal decisions other than wills. 

This Solution

 

:  The capacity standard for a will varies from a revocable trust or nonprobate 
transfer instrument even though such documents are frequently used as will substitutes. Thus a 
court could uphold a pour over will and invalidate the trust it pours into, even though both are 
executed on the same day. The decision of Andersen v. Hunt (2011) 196 Cal.App.4th 722 further 
complicates the issue by applying the analysis of Probate Code section 812 to find a trust 
amendment “indistinguishable from a will or codicil” and thus subject to testamentary capacity.  
Based on this reasoning, a future court may find different standards applicable to various 
provisions of the same instrument depending on perceived complexity of each provision. 

The issue of capacity is frequently litigated in trust and will contests.  Drafters and litigators are 



left to speculate on the capacity standard a court might apply to a trust instrument or even 
provisions within the instrument.  The proposal eliminates this ambiguity and establishes a single 
standard for the testamentary instruments most commonly used by consumers for passing their 
interests at death.  The outlines of Testamentary capacity have been well established by case law 
and statute.  Under the proposal, persons possessing testamentary capacity are granted the 
broadest possible array of planning instruments to direct distribution of their interests. 
This proposal would establish a uniform capacity standard for determining the validity of wills, 
codicils, trusts, trust amendments, exercise of testamentary power of appointment, and 
nonprobate transfer instruments by applying the current test applicable to wills under Probate 
Code section 6100.5 to all such instruments making at-death transfers. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposal adds new Probate Code section 814, making corresponding revisions to Probate 
Code section 812, and repealing Probate Code section 6100.5, but preserving its substance in 
new Probate Code section 814. In addition, the Andersen methodology is overruled by this 
proposal. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Marc Sallus, Oldman, Cooley Sallus Gold 
Birnberg & Coleman LLP, 16133 Ventura Boulevard Penthouse Suite A, Encino, CA  91436; 
(818) 986-8080; msallus@oclslaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Marc Sallus 



 RESOLUTION 05-02-2013 
 

DIGEST 

Adds Probate Code sections 18300 and 18301 to limit creditors’ access to the beneficiaries of a 
trust and amends Code of Civil Procedure section 709.010 to limit a judgment creditor of a 
beneficiary of a trust. 

Trusts: Limit to Creditors of Beneficiaries 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution adds Probate Code sections 18300 and 18301 to limit creditors’ access to the 
beneficiaries of a trust and amends Code of Civil Procedure section 709.010 to limit a judgment 
creditor of a beneficiary of a trust.  This resolution should be disapproved because the decision 
whether a beneficiary’s interest in a trust is protected by a spendthrift or support provision 
should be left to the trustor. 

: 

 
When creating a trust, the trustor can include a provision in the trust document that limits a 
beneficiary’s, and by extension, creditors of the beneficiary’s, access to the beneficiary’s interest 
in the trust.  These provisions are usually referred to as “spendthrift trust” or “support trust” 
provisions.  In a spendthrift or support trust, the beneficiary’s interest is usually used to pay for 
the beneficiary’s needs, such as housing, food, clothing, medical needs, or education, and funds 
are not paid directly to the beneficiary, thereby, prohibiting a creditor from accessing the funds 
in the trust to pay the beneficiary’s debts to the creditor.  This proposed resolution would allow 
such an application where the trust instrument itself does not specifically include a spendthrift or 
support trust provision, which may go against the intent of the trustor.  If a trustor wishes for a 
beneficiary’s interest to be protected from a creditor, the trustor has the ability to do so.  If there 
is no provision in the trust to create a spendthrift or support trust, the beneficiary should not have 
the ability to go against the trustor’s intent just to protect his or her interests from a creditor.  
Further, this resolution would afford beneficiaries of non-spendthrift trusts the benefits of a 
spendthrift trust (limitation on creditors’ access), without any of the corresponding restrictions 
(limitations on the beneficiary’s own access). 
 
 
 
 



05-02-2013 
 

 
Trusts: Limit to Creditors of Beneficiaries 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add a new Chapter 4, comprising new sections 18300, and 18301 to Part 6 of 
Division 9 of the Probate Code, and to make a conforming amendment to section 709.010 of the 
Code of Civil Procedure, as follows: 
 
§18300. 

(a) Upon a judgment creditor's petition under Section 709.010 of the Code of Civil 
Procedure, the court may make an order directing the trustee to satisfy all or part of the judgment 
out of the judgment debtor’s interest in the trust, or out of any payments to which the beneficiary 
is entitled under the trust instrument or that the trustee, in the exercise of the trustee's discretion, 
has determined or determines in the future to pay to the beneficiary. 

(b) An order under this section may not require that the trustee pay in satisfaction of the 
judgment an amount exceeding 25 percent of the beneficiary’s interest in the trust, or 25 percent 
of any payment that otherwise would be made to, or for the benefit of, the beneficiary. 

(c) An order under this section may not require that the trustee pay in satisfaction of the 
judgment any amount that the court determines is necessary for the support of the beneficiary 
and all the persons the beneficiary is required to support. 

(d) An order for satisfaction of a judgment or order for the support of the beneficiary’s 
spouse, former spouse, or minor child has priority over an order to satisfy a judgment under this 
section. Any amount ordered to be applied to the satisfaction of a judgment under this section 
shall be reduced by the amount of a judgment or order for support of a spouse, former spouse or 
minor child, regardless of whether the judgment or order for such support was made before or 
after the order under this section. 

(e) If the trust gives the trustee discretion over the payment of either principal or income 
of a trust, or both, nothing in this section affects or limits that discretion in any manner. The 
trustee has no duty to oppose a petition to satisfy a judgment under this section or to make any 
claim for exemption on behalf of the beneficiary. The trustee is not liable for any action taken, or 
omitted to be taken, in compliance with any court order made under this section. 

 

(f) Subject to subdivision (d), the aggregate of all orders for satisfaction of money 
judgments against the beneficiary's interest in the trust may not exceed 25 percent of the 
beneficiary’s interest in the trust, or 25 percent of any payment that otherwise would be made to, 
or for the benefit of, the beneficiary. 

§18301. 

 

Any beneficiary whose interest in trust property is subject to the claims of creditors 
pursuant to Section 18300 shall be entitled to all exemptions as provided in Chapter 4 
(commencing with Section 703.010) of Division 2 of Title 9 of Part 2 of the Code of Civil 
Procedure. 

§709.010. 



(a) As used in this section, “trust” has the meaning provided in Section 82 of the Probate 
Code. 

(b) The judgment debtor's interest as a beneficiary of a trust is subject to enforcement of a 
money judgment only upon petition under this section by a judgment creditor to a court having 
jurisdiction over administration of the trust as prescribed in Part 5 (commencing with Section 
17000) of Division 9 of the Probate Code. The judgment debtor's interest in the trust may be 
applied to the satisfaction of the money judgment by such means as the court, in its discretion, 
determines are proper, including but not limited to imposition of a lien on or sale of the judgment 
debtor's interest, collection of trust income, and liquidation and transfer of trust property by the 
trustee. 

(c) Nothing in this section affects the limitations on the enforcement of a money 
judgment against the judgment debtor's interest in a trust under Chapter 2 (commencing with 
Section 15300) of Part 2, and Chapter 4 (commencing with section 18300) of Part 6, of Division 
9 of the Probate Code, and the provisions of this section are subject to the limitations of that 
chapter those chapters
 

. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Existing law establishes rules governing creditor access to a debtor’s interest in a 
trust.  Code of Civil Procedure section 709.010 gives judgment creditors access to trust assets, 
subject to limitations in the Probate Code.  Probate Code section 15306.5 limits creditor access 
to trust assets to 25% of a debtor-beneficiary’s interest or any distribution to such beneficiary 
(subds. (b), (f)), or to amounts exceeding those necessary for the beneficiary’s support (subd. 
(c)).  Probate Code sections 18000-18201 govern third-person access to assets controlled by 
trustees and settlors, but not access to beneficiaries’ interests. 

The text of Probate Code section 15306.5 applies to all trusts, but its context--a chapter of the 
Trust Law on “Restrictions on  . . .  Transfers,” i.e., spendthrift and support restrictions—
suggests it may apply only to trusts with such provisions.  No reasonable policy considerations 
justify such a limitation.  No one should have all or most of the resources he or she needs for 
support taken to satisfy creditors. 
 
This Solution

 

:  The proposed resolution eliminates the possibility that beneficiaries of trusts that 
do not include express spendthrift or support provisions may have all the funds they depend upon 
for their own support and that of persons they have a duty to support taken to satisfy creditors—a 
harsh and unfair result from which all other debtors are protected under existing law.  (As noted 
above, beneficiaries of spendthrift and support trusts are clearly and unequivocally protected by 
Probate Code section 15306.5 and related provisions; wage earners are protected by the 
Restrictions on Earnings Withholdings (CCP §§706.050-706.052) within the Wage Garnishment 
Law (CCP §§706.010-706.154). 

By adding the proposed sections 18300 and 18301, respecting beneficiaries’ interests, to Part 6 



(“Rights of Third Persons”) of Division 9 (The Trust Law) of the Probate Code, and by 
referencing those proposed statutes in the proposed amendment to Code of Civil Procedure 
section 709.010, the proposed legislation makes clear that creditor access to the interests and 
distributions of all trust beneficiaries is limited to 25% of the beneficiary’s interest or 
distribution, or to amounts beyond those necessary for the support of the beneficiary and persons 
the beneficiary has a duty to support. 
 
The proposed resolution also clarifies, as existing law does not, that the exemptions from 
execution that are provided in the Enforcement of Judgments Law apply to trust beneficiaries, as 
well as judgment debtors generally. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Tyna Orren, Orren & Orren, 1100 East Green 
Street, Pasadena, CA  91106; (626) 793-7989; tyna.orren@orrenlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Tyna Orre



RESOLUTION 05-02-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution is similar to Resolution 03-23-2008 which the SDCBA Delegation voted to 
Disapprove.  The SDCBA Delegation also urges disapproval of this Resolution. 
 
Although this Resolution attempts to address the issue in a different way, it is still problematic.  
The proponent seeks to place a majority of trust assets beyond reach of judgment creditors.  It 
does so by providing that on application to court by judgment creditor, court may order trustee to 
satisfy judgment out of trust assets, but provides limitation of up to 25% of trust assets or the 
ordinary payment to beneficiary as the amount that can be applied towards satisfaction.  Not only 
will this harm judgment creditors, it will have a discriminatory impact on those less fortunate 
who cannot afford to have an attorney create a trust to protect assets.  The well off will be able to 
protect their assets by hiring counsel to create trusts and then place their assets into those trusts. 
 
The other problem that the Proponent does not spell out is whether this is a one-time satisfaction 
from trust assets.  Or does it simply stretch out the time over which the judgment can be 
satisfied, i.e., limit to seizure applied on an annual basis. 
 



RESOLUTION 05-03-2013 
 

DIGEST 

Amends Probate Code section 19251 by adding subdivision (e) to clarify that Probate 
Code section 19251 does not extend or toll any other statute of limitations. 

Trusts:  No Extension of Statute of Limitations on Rejected Creditor’s Claim  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Probate Code section 19251 by adding subdivision (e) to clarify 
that Probate Code section 19251 does not extend or toll any other statute of limitations. 

Reasons: 

This resolution should be disapproved because Probate Code section 19102 clearly states 
that if a claim is filed against a trust before the expiration of the time for filing a claim, it 
is timely even if the trustee acts upon it after the expiration of the time for filing a claim.    
 
This resolution needlessly attempts to provide greater clarity for all practioners and 
creditors that the 90-day period to bring an action does not extend the one year statute of 
limitations under Code of Civil Procedure section 366.2, even if the trustee fails to act on 
the claim until after the claim becomes due.  Timeliness is based only on when the 
creditor’s claim is filed, not when the trustee acts.  However, Probate Section 19102 
already achieves the proponent’s goal of clarity.  Accordingly, this resolution is not 
needed. 



05-03-2013 
 

 
Rejected Creditor’s Claim:  No Extension of Statute of Limitations  

RESOLVED, that the Conference of California Bar Associations recommends that  legislation be 
sponsored to amend Probate Code section 19251 to read as follows: 
 
§ 19251 
(a)Any allowance or rejection shall be in writing.  The trustee shall file the allowance or 
rejection with the court clerk and give notice to the claimant, together with a copy of the 
allowance or rejection, as provided by Section 1215. 
(b)The allowance or rejection shall contain the following information: 

 The name of the claimant. 
 The date of the settlor’s death. 
 The total amount of the claim. 
 The amount allowed or rejected by the trustee. 
 A statement that the claimant has 90 days from the time the notice of rejection is 

given, or 90 days after the claim becomes due, whichever is later, in which to bring 
an action on a claim rejected in whole or in part. 

(c)The Judicial Council shall prescribe an allowance or rejection form, which may be part of the 
claim form.  Use of a form prescribed by the Judicial Council is deemed to satisfy the 
requirements. 
(d)This section does not apply to a demand the trustee elects to treat as a claim under Section 
19154. 
(e)

 

This section shall not extend or toll any other statute of limitations, including Section 366.2 of 
the Code of Civil Procedure. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  When a creditor files a timely claim the trustee has the ability to accept or reject 
the claim in whole or in part.  If the claim is timely filed (either within the prescribed time limits 
or within one year from date of death (Code Civ. Pro. § 366.2)), and the trustee rejects the claim 
in whole or in part, the creditor has 90 days from the time the notice of rejection is given, or 90 
days after the claim becomes due, whichever is later, in which to bring an action.  The problem 
arises if the creditor’s claim is not timely filed and is therefore barred by the statute of 
limitations.  Some believe that by advising the creditor of the rejection of the claim, the 90 day 
period in which to bring an action is still available.  The Code of Civil Procedure is clear that a 
claim against a decedent is one year from date of death. 

This Solution:  This resolution attempts to clarify for all practioners and creditors that the 90 day 
period to bring an action does not extend the one year statute of limitations under Code of Civil 
Procedure Section 366.2. Under the proposed amendment, Probate Code Section 19251 would 



clarify that the 90 days in which to file an action does not extend or toll the one year statute of 
limitations provided under Section 366.2 of the Code of Civil Procedure.   
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Penelope (Penny) Brown, Boutin Jones Inc., 
555 Capitol Mall Suite 1500, Sacramento, CA  95814; (916) 3214444; 
pbrown@boutinjones.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Penelope (Penny) Brown



RESOLUTION 05-04-2013 
 
DIGEST 

Amends Probate Code section 6100.5 to clarify that this section applies only to wills. 
Wills and Trusts: Capacity Standard to Execute a Will 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to 04-04-2012 and 04-05-2012, both of which were withdrawn. 
History: 

 
Reasons
This resolution amends Probate Code section 6100.5 to clarify that this section applies only to wills. 
This resolution should be approved in principle as it is a simple solution to the legal confusion 
created by Andersen v. Hunt (2011) 196 Cal.App.4th 722.     

: 

 
This resolution addressed the same subject matter as resolution 05-01-2013, namely the appropriate 
standard to apply in determining capacity to make testamentary instruments.  The need to address 
this issue stems from the decision in Andersen, where the court evaluated a trustor’s mental capacity 
as was necessary to make a will even though the document at issue was an amendment to a trust.  
Andersen concluded that if the act in question (making or amending a trust) is analogous in content 
and complexity to that of making a will, then that act is properly evaluated under standard of 
testamentary capacity set forth in section 6100.5.  This holding could open the door to additional 
litigation to determine the complexity of the document at issue – i.e., whether it is more like a will or 
a trust – before determining which standard should be used.  By limiting section 6100.5 to apply 
only to wills, the potential confusion, and further litigation, created by Andersen will be prevented. 
 
 
 



05-04-2013 
 

 
Wills and Trusts:  The capacity standard to execute a Will.    

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Probate Code § 6100.5, to read as follows: 
 
6100.5.   
(a) An individual is not mentally competent to make a will if at the time of making the will either 
of the following is true: 
(1) The individual does not have sufficient mental capacity to be able to (A) understand the 
nature of the testamentary act, (B) understand and recollect the nature and situation of the 
individual’s property, or (C) remember and understand the individual’s relations to living 
descendants, spouse, and parents, and those whose interests are affected by the will. 

(2) The individual suffers from a mental disorder with symptoms including delusions or 
hallucinations, which delusions or hallucinations result in the individual’s devising property in a 
way which, except for the existence of the delusions or hallucinations, the individual would not 
have done. 

(b) Nothing in this section supersedes existing law relating to the admissibility of evidence to 
prove the existence of mental incompetence or mental disorders. 

(c) Notwithstanding subdivision (a), a conservator may make a will on behalf of a conservatee if 
the conservator has been so authorized by a court order pursuant to Section 2580. 

 
(d) This section shall apply only to wills. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San  Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Until 2011, the capacity standard applicable to trust instruments was generally 
“contract capacity,” while the standard applicable to wills was a relatively lower testamentary 
capacity.  However, a recent decision by the Court of Appeals disregarded the statutory 
distinction and applied the lower standard for testamentary capacity to trust amendments that in 
content or complexity closely resemble a will or codicil.  Anderson v. Hunt (2011) 196 
Cal.App.4th 722.731. 

     The Anderson decision has added confusion over the capacity standard applicable to trusts.  
In creating a new standard for execution of some trust amendments, the Anderson court failed to 
consider that many amendments modify both the disposition and the administrative provisions.    
Under the Anderson ruling, it will be difficult, expensive, and unpredictable to determine what 
portions of trust amendments will be subject to which mental capacity standard. 



 
This Solution

     In contrast, Probate Code 812 establishes a higher standard of capacity for contracts, 
marriage, medical decisions, and trusts.  Probate Code section 812 includes the sensible 
requirement that a person is no competent to make these decisions if the person cannot 
understand the consequences, risks, benefits and alternatives to the action.  Since trusts are used 
as an alternative to durable powers of attorney (to avoid conservatorship), there is much greater 
potential for harm to a person who executes or modifies a trust.  Also, wills have an added 
protection, because they must be witnessed by two non-beneficiaries, or must be written 
completely in the handwriting of the testator, while a trust or trust amendment  requires only the 
trustor’s signature.  The Anderson decision shows no consideration for how much easier it will 
be under that ruling for those who prey on the elderly to get a “simple” unwitnessed amendment 
signed by a mentally impaired elder so the predator becomes the sole beneficiary of the elder’s 
estate. 

:  This law will restore the law applying the lower standard for testamentary 
capacity to apply only to wills and codicils.  The long-standing common law codified in 1985 by 
the California legislature in Probate Code Section 6100.5 established a relatively lower standard 
for determining the capacity to make a will.  Essentially the testator simply must understand who 
his/her relatives are, what the testator owns, and and who will take under the will. 

     The proposed resolution will add clarity by requiring that the lower standard of capacity 
outlined in Probate code 6100.5 is applicable only to wills (and codicils).  In contract, the more 
comprehensive standard of capacity outlined in Probate code section 812 will continue to be 
applied to trusts and trust amendments. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joan Nelms, Brown White & Newhouse, LLP, 
300 E.State Street, Suite 300, Redlands, CA  92373; (909) 798-6179; 
jnelms@brownwhitelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Joan Nelms



RESOLUTION 05-05-2013 
 
DIGEST 

Amends Probate Code section 5352 to allow the Court to recommend a Lanterman-Petris-Short 
conservatorship where a probate conservatorship has already been established.  

Conservatorships: Recommendation of Mental Health Evaluation by Probate Court 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.  
History: 

 
Reasons
This Resolution amends Welfare and Institutions Code section 5352 to allow the court to 
recommend a Lanterman-Petris-Short (“LPS”) conservatorship where a probate conservatorship has 
already been established.  This resolution should be approved in principle because it would allow a 
court to recommend that the appropriateness of establishing an LPS conservatorship be investigated 
by the probate investigator.    

: 

 
The purpose of an LPS conservatorship is to provide individualized treatment, supervision, and 
placement for an individual who is gravely disabled as a result of mental disorder or impairment by 
chronic alcoholism.  The establishment of an LPS conservatorship allows for the involuntary 
commitment of an individual to a psychiatric facility, where the individual may receive treatment 
which the individual would not or could not otherwise choose to receive due to the individual’s 
grave disability.  

 

This resolution would allow the court to recommend to the officer providing 
conservatorship investigations that an LPS conservatorship be considered based on facts the court 
has in front of it.  Currently, only a professional from the agency or facility providing intensive 
treatment or evaluation services may make a recommendation to the conservatorship investigator for 
an LPS conservatorship based on specific findings of an individual’s level of disability.  However, if 
that individual is not currently undergoing treatment or has not otherwise been evaluated, there may 
be no agency recommendation for services, and the individual may not receive necessary treatment. 
Family members and the court are currently prohibited from initiating a petition for the appointment 
of an LPS conservator as this right is vested by statute solely in the conservatorship investigator.  

 



05-05-2013 
 

 
Conservatorships:  Recommendation of Mental Health Evaluation by Probate Court 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Welfare & Institutions Code Section 5352, to read as follows: 
 
5352 
When the professional person in charge of an agency providing comprehensive evaluation or a 
facility providing intensive treatment determines that a person in his care is gravely disabled as a 
result of mental disorder or impairment by chronic alcoholism and is unwilling to accept, or 
incapable of accepting, treatment voluntarily, he may recommend conservatorship to the officer 
providing conservatorship investigation of the county of residence of the person prior to his 
admission as a patient in such facility. 
The professional person in charge of an agency providing comprehensive evaluation or a facility 
providing intensive treatment may recommend conservatorship for a person without the person 
being an inpatient in such facility, if both of the following conditions are met: (a) the 
professional person or another professional person designated by him has examined and 
evaluated the person and determined that he is gravely disabled; (b) the professional person or 
another professional person designated by him has determined that future examination on an 
inpatient basis is not necessary for a determination that the person is gravely disabled. 

If the officer providing conservatorship investigation concurs with the recommendation, he shall 
petition the superior court in the county of residence of the patient to establish conservatorship. 

When a court in a conservatorship established under the Probate Code determines that a person 
for whom a conservatorship of the person has been established under the Probate code may be 
gravely disabled as a result of a mental disorder or impairment by chronic alcoholism or 
substance abuse and is unwilling to accept, or incapable of accepting treatment voluntarily, the 
court may recommend conservatorship under this Article to the officer providing conservatorship 
investigation of the county of residence of the person.  Within thirty (30) days after the referral, 
the officer providing conservatorship investigation shall file a copy of its report with the court in 
the Probate conservatorship making the recommendation.   

Where temporary conservatorship is indicated, the fact shall be alternatively pleaded in the 
petition. The officer providing conservatorship investigation or other county officer or employee 
designated by the county shall act as the temporary conservator. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under the current language of Welfare and Institutions Code section 5352, only a 
professional person in charge of an agency providing intensive psychiatric treatment can 
recommend an LPS (Lanterman-Petris-Short) conservatorship that would include involuntary 



treatment or psychiatric hold.  There is a “gap” between the provisions for involuntary treatment 
in LPS and Probate Conservatorships.   Probate Code section 2356.5 only allows for treatment of 
a conservatee in a secured facility, or involuntary administration of psychotropic medications, 
when the conservatee has a diagnosis of dementia and not for any mental health diagnosis.  
Accordingly, many conservatees simply do not receive appropriate care and treatment for their 
mental disorder because they have not already been hospitalized in a psychiatric facility to 
receive a professional evaluation. 
 
This Solution

 

:  This resolution will permit a superior court in an existing probate conservatorship 
to make a referral for evaluation for an individual who may be gravely disabled as a result of 
his/her mental disorder, and an LPS conservatorship may be warranted.  In this way, a 
conservatee who might benefit from treatment can avoid the usual path to an LPS 
conservatorship which is repeated hospitalization in a psychiatric facility.   Early and sustained 
treatment can be provided in conjunction with a Probate Conservatorship. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jack Osborn, Brown White & Newhouse, 
LLP, 300 East State Street, Suite 300, Redlands, CA  92373; (909) 7986179; 
josborn@brownwhitelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jack Osborn



RESOLUTION 05-06-2013 

 
DIGEST 

Amends Probate Code section 19003 to require a trustee to provide notice to creditors of a 
decedent’s estate.     

Probate: Mandatory Notice to Creditors of a Decedent’s Estate 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 

Similar to Resolution 03-09-01, which was withdrawn.   
History: 

 

Amends Probate Code section 19003 to require a trustee to provide notice to creditors of a 
decedent’s estate.  This resolution should be approved in principle because it would make notice 
to creditors of a decedent’s estate mandatory, not permissive, which would in turn serve to 
protect beneficiaries of the estate from future claims by creditors who were previously unaware 
of the decedent’s death. 

Reasons: 

 
Presently, notice to creditors by a trustee of a decedent’s estate is optional.  Thus, if the trustee 
distributes the assets prior to the one year statute of limitations under Code of Civil Procedure 
section 336.2, beneficiaries are individually liable for the unsecured claims of the creditors of the 
deceased settlor’s estate.  Any trustee assisting a creditor by paying a debt of the decedent may 
also be breaching his duty to the beneficiaries.  Moreover, absent the use of the claim procedure 
by a trustee, any creditor seeking payment from the trust estate must initiate a full probate 
administration in order to file a claim. 
 
This situation usually arises because, unlike in the administration of a probate estate, a trustee’s 
duty is solely to the beneficiaries, and there is no affirmative duty to seek out and notify creditors 
or to pay claims, unless the trust instrument requires such a duty.  The trustee has no duty to even 
notify creditors of the decedent’s death or the existence of the trust.  Furthermore, Code of Civil 
Procedure section 366.2 bars any claim against a decedent’s estate if it is filed more than one 
year after the decedent’s death.  Thus, under current law, claims made after that year would be 
against the beneficiaries, who are usually not protected.   
 
This resolution mandates the use of the creditor’s claim process under Probate Code sections 
19000-19403.  Using the trust creditor’s claim procedure under the Probate Code includes a strict 
notice requirement to known creditors, a clearly defined method for creditors to make a claim 
against the estate, and still affords more privacy than during the regular administration of a 
probate estate.  Notices of this variety are typically given via publication, and it is a creditor’s 
responsibility to be aware of such notices with respect to their debtors.  If the procedure is 
followed, individual liability to beneficiaries is limited.    
 
 
 



05-06-2013 
 

 
Wills and Trusts:  Provides new duty for trustees to notify creditors of estate 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Probate Code Sections 19003, which would subsequently impact Probate 
Code Sections 19010 and 19012.  
 
19003.   
(a) At any time following the death of the settlor, and during the time that there has been no 
filing of a petition to administer the estate of the deceased settlor in this state of which the trustee 
has actual knowledge, the trustee may shall

(b) The filing shall be made with the superior court for the county in this state where the 
deceased settlor resided at the time of death, or if none, in any county in this state in which trust 
property was located at the time of the settlor’s death, or if none, in the county in this state that 
was the principal place of administration of the trust at the time of the settlor’s death. 

 file with the court a proposed notice to creditors. 
Upon the court’s assignment of a proceeding number to the proposed notice, the trustee shall 
publish and serve notice to creditors of the deceased settlor in the form and within the time 
prescribed in Chapters 3 (commencing with Section 19040) and 4 (commencing with Section 
19050). That action shall constitute notice to creditors of the requirements of this part. 

(c) Nothing in subdivision (a) affects a notice or request to a public entity required by Chapter 7 
(commencing with Section 19200). 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Presently notice to creditors by a trustee of a decedent’s estate is optional.  Unlike 
in the administration of a probate estate, a trustee’s duty is solely to the beneficiaries, and there is 
no affirmative duty to seek out and notify creditors or to pay claims, unless the trust instrument 
requires such a duty.  The trustee has no duty to even notify creditors of the decedent’s death or 
the existence of the trust.  Furthermore, Code of Civil Procedure section 366.2 bars any claim 
against a decedent’s estate if it is filed more than one year after the decedent’s death.  Under 
current law, the trustee, the creditors and the beneficiaries are usually not protected. 

This Solution:  This resolution would make the use of the creditor’s claim process under Probate 
Code Section 19000-19403 mandatory.  Without the use of what is now an “optional” trust 
creditor’s claim procedure, if the trustee distributes the assets prior to the one year statute of 
limitations under Code of Civil Proecduer § 336.2, beneficiaries are individually liable for the 
unsecured claims of the creditors of the deceased settlor’s estate.  Any trustee assisting a creditor 
by paying a debt of the decedent may also be breaching his duty to the beneficiaries.  Moreover, 



absent the use of the claim procedure by a trustee, any creditor seeking payment from the trust 
estate must initiate a full probate administration in order to file a claim. 
 
Using the trust creditor’s claim procedure under the Probate Code includes strict requirement for 
notice to known creditors, as well as a clearly defined method for creditors to make a claim 
against the estate.  If the procedure is followed, liability to beneficiaries is limited.    
 
The use of the procedure for notification to creditors under the Probate Code during trust 
administration still affords more privacy that during the regular administration of a probate 
estate.  There is no requirement that a copy of the trust or an inventory of trust assets be filed 
with the court or  supplied to creditors receiving notice.   Furthermore, a formal court hearing 
may not even be required unless the trustee seeks the court’s approval for an allowance, 
compromise or settlement of a claim. 
 
The Probate Code, through sectiond 19000-19403, provides a ready tool for trustees to protect 
beneficiaries and creditors during trust administration.  By requiring the use of the claims 
procedure, a new duty to creditors is created.  However, the trustee, beneficiaries, and creditors 
will have a clearer road map to settle a decedent’s estate under trust administration. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jack Osborn, Brown White & Newhouse, 
LLP, 300 E.State Street, Suite 300, r, c  92373; (909) 798-6179; josborn@brownwhitelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jack Osborn



05-07-2013 
 

DIGEST 

Amends Welfare and Institutions Code sections 5350.2 and 5352 to allow family members or 
interested persons to petition for an Lanterman-Petris-Short conservatorship when the officer 
providing conservatorship investigations has declined to do so.     

Probate: Petition for Appointment of LPS Conservator 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found.   

: 

 
Reasons
This resolution amends Welfare and Institutions Code sections 5350.2 and 5352 to allow family 
members or interested persons to petition for a Lanterman-Petris-Short conservatorship when the 
officer providing conservatorship investigations has declined to do so.  This resolution should be 
approved in principle because it will enable family members and other interested persons to seek 
establishment of a Lanterman-Petris-Short conservatorship (“LPS conservatorship”) in cases 
where they are needed but not established due to county budgetary restraints and the consequent 
reluctance on the part of the county officer providing conservatorship investigation to seek them. 

: 

 
An LPS conservatorship is one that is established to provide needed care for gravely mentally 
disabled persons who cannot care for themselves and who may otherwise refuse appropriate 
treatment and medication.  Under current law, only the county officer designated to provide 
conservatorship investigations is authorized to petition to establish such a conservatorship, 
following an appropriate recommendation from a mental health professional.  Because of the 
current fiscal crisis, that officer is often reluctant to initiate the proceeding, and anecdotal reports 
suggest that they will not do so where there are any family members or friends who can assist the 
disabled person.  However, those family members and interested persons do not have the legal 
authority needed to require a disabled adult care for him or herself.  As a result, the disabled 
person’s needs are often not being adequately met.  This resolution would amend the relevant 
statutes to enable a family member or interested person to initiate court proceedings for the 
establishment of an LPS conservatorship under which the conservatee would be required to 
accept appropriate treatment and care.  As with all LPS conservatorships, the court would review 
the continued need for the conservatorship every year.  This would ensure that such 
conservatorships may be petitioned for regardless of the continually changing budgetary 
considerations of any given county. 
 
 



05-07-2013 
 

 
Conservatorships: Petition for Appointment of LPS Conservator 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Welfare and Institutions Code sections 5352 and 5350.2, to read as follows: 
 
§5352.  When the professional person in charge of an agency providing comprehensive 
evaluation or a facility providing intensive treatment determines that a person in his care is 
gravely disabled as a result of mental disorder or impairment by chronic alcoholism and is 
unwilling to accept, or incapable of accepting, treatment voluntarily, he may recommend 
conservatorship to the officer providing conservatorship investigation of the county of residence 
of the person prior to his admission as a patient in such facility. 

The professional person in charge of an agency providing comprehensive evaluation or a 
facility providing intensive treatment may recommend conservatorship for a person without the 
person being an inpatient in such facility, if both of the following conditions are met: (a) the 
professional person or another professional person designated by him has examined and 
evaluated the person and determined that he is gravely disabled; (b) the professional person 
or another professional person designated by him has determined that future examination on an 
inpatient basis is not necessary for a determination that the person is gravely disabled. 

If the officer providing conservatorship investigation concurs with the recommendation, 
he shall petition the superior court in the county of residence of the patient to establish 
conservatorship.  

Where temporary conservatorship is indicated, the fact shall be alternatively pleaded in 
the petition. The officer providing conservatorship investigation or other county officer or 
employee designated by the county shall act as the temporary conservator. 

If the officer providing conservatorship investigation does not initiate 
conservatorship proceedings, but a family member or interested person believes a 
conservatorship is necessary, they may petition the Probate Court under this Article for the 
establishment of a conservatorship if the following conditions have been met: a) a professional 
person has examined and evaluated the person and determined that he/she is gravely disabled as 
a result of a mental disorder or impairment by chronic alcoholism or substance abuse and is 
unwilling to accept, or incapable of accepting, voluntary treatment; b) the professional person 
has recommended a conservatorship to the officer providing conservatorship investigation of the 
county of residence; and c) the officer providing the investigation has made a report, but declines 
to initiate conservatorship proceedings.  

 
§5350.2.  Reasonable attempts shall be made by the county mental health program, or the 
petitioning party, to notify family members or any other person designated by the person for 
whom conservatorship is sought, of the time and place of the conservatorship hearing. The 
person for whom the conservatorship is sought shall be advised by the facility treating the person 
that he or she may request that information about the time and place of the conservatorship 
hearing not be given to family members, in those circumstances where the proposed conservator 
is not a family member. The request shall be honored by the mental health program. Neither this 



section nor Section 5350 shall be interpreted to allow the proposed conservatee to request that 
any proposed conservator not be advised of the time and place of the conservatorship hearing. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under current law, when the professional person providing an evaluation or 
treatment determines that someone is gravely disabled due to a mental disorder or chronic 
alcoholism, they can recommend the case for conservatorship to the officer providing 
conservatorship investigations.  If the investigating officer concurs with the recommendation, 
then they can petition the court for the establishment of a conservatorship under the Lanterman-
Petris-Short Act (LPS).  Only the officer providing the investigation can petition for an LPS 
conservatorship.   

Currently, a significant amount of people are not getting the care and treatment that they need 
and it seems that different counties are becoming more and more reluctant to initiate 
conservatorship proceedings because of budget cuts and the cost to initiate such proceedings can 
be significant.  If a person who suffers from a mental disorder has any family who appear to be 
helping them, or they have a place to reside, the investigating officer will not initiate 
conservatorship proceedings because they can find that the person is not gravely disabled since 
they can survive safely without involuntary detention with the help of others.  However, in most 
situations, it is difficult for the family to provide any support or assistance because the gravely 
disabled person refuses to be medication compliant and will not accept treatment and the 
“treatment” for the gravely disabled person becomes a revolving door through the mental health 
system. 
 
This Solution

 

:  This resolution would allow family members, friends or other interested persons 
to initiate LPS conservatorships and not just rely on the officer providing the investigation to 
initiate such proceedings.  Also, those who want to really help the gravely disabled person would 
be better able to assist them and provide them with the care and treatment that they truly need.  
Currently, there is no other way to get the long term treatment and care that they need, when it is 
needed, or any way to ensure the officer providing the investigations will initiate conservatorship 
proceedings.  Also, once conservatorship proceedings have been initiated by the officer 
providing the conservatorship investigation, or county counsel, a family member, or other 
interested person, can serve as the conservator.  Therefore, it makes sense to also allow such 
persons to initiate the conservatorship proceedings once it has been determined that the gravely 
disabled person is in need of, and would benefit from, an LPS conservatorship. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 



 
AUTHOR AND/OR PERMANENT CONTACT:  Karin Horspool, Horspool & Horspool, 127 E. 
State Street 2nd Floor, Redlands, California  92373; (909) 792-9660; karin@lawyershp.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Karin Horspool



05-08-2013 
 

DIGEST 

Amends Welfare and Institutions Code sections 5346, 5347, 5348, 5349, 5349.1, 5349.5 to 
mandate that counties provide Assisted Outpatient Treatment for individuals with a serious 
mental illness.     

Welfare and Institutions: Assisted Outpatient Treatment Of Mentally Ill Individuals 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Welfare and Institutions Code sections 5346, 5347, 5348, 5349, 5349.1, 
5349.5 to mandate that counties provide Assisted Outpatient Treatment for individuals with a 
serious mental illness.  This resolution should be approved in principle because empirical 
evidence has shown that the provision of Assisted Outpatient Treatment (“AOT”) reduces acts of 
violence and recidivism by persons who receive such services.   

: 

 
Welfare and Institutions Code sections 5345 et seq. (collectively known in California as “Laura’s 
Law”) allows for court-ordered assisted outpatient treatment and, in some cases, for forced 
administration of anti-psychotic medication for persons with a serious mental illness and a recent 
history of psychiatric hospitalizations, jailing, or acts, threats or attempts of serious violent 
behavior towards self or others.  It was enacted in 2002 to allow counties, at their option, to 
provide AOT services to such persons who present a danger to the public.  The reasoning behind 
the Act is that such persons have been found to be unlikely to live safely in the community 
without assistance, and the goal is reduce acts of violence and recidivism.  Unfortunately, likely 
due to budgetary constraints, only Nevada County has fully implemented such a program.  
Comparative state information illustrates the import and effect of such laws.  Specifically, New 
York’s Kendra’s Law is similar to California’s “Laura’s Law,” but it is mandatory for all 
counties there.  A number of studies on the effects of implementation of Kendra’s Law have 
demonstrated that persons who participate in AOT programs have less later contact with law 
enforcement, spend less time in prison, and are less likely to engage in acts of violence.  
Therefore, mandating the provision of AOT services by every California county will likely 
increase the number of persons who obtain those benefits, with attendant benefits for the 
community at large. 
 
This resolution does not address how the mandatory AOT services would be funded, which 
would likely present significant obstacles to success in the Legislature.  However, SB 585 
(Steinberg) and AB 1367 (Mansoor), both currently pending, would both provide funding from 
the Mental Health Services Fund created under Proposition 63 to fund Laura’s Law services in 
those counties that do choose to provide them.  Notable too is the fact that Laura’s Law will 
sunset by its own terms on January 1, 2017, and this resolution does not address that fact. 



 

 

05-08-2013 
 

 
Welfare and Institutions: Assisted outpatient treatment of mentally ill individuals 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Welfare and Institutions sections 5346, 5347, 5348, 
5349, 5349.1, 5349.5, to read as follows: 
 

 
§ 5346 

(a) In any county in which services are available as provided in Section 5348, a A 

(1) The person is 18 years of age or older. 

court may order a person who is the subject of a petition filed pursuant to this section to 
obtain assisted outpatient treatment if the court finds, by clear and convincing evidence, 
that the facts stated in the verified petition filed in accordance with this section are true 
and establish that all of the requisite criteria set forth in this section are met, including, 
but not limited to, each of the following: 

(2) The person is suffering from a mental illness as defined in paragraphs (2) and 
(3) of subdivision (b) of Section 5600.3. 

(3) There has been a clinical determination that the person is unlikely to survive 
safely in the community without supervision. 

(4) The person has a history of lack of compliance with treatment for his or her 
mental illness, in that at least one of the following is true: 

(A) The person's mental illness has, at least twice within the last 36 months, been 
a substantial factor in necessitating hospitalization, or receipt of services in a forensic or 
other mental health unit of a state correctional facility or local correctional facility, not 
including any period during which the person was hospitalized or incarcerated 
immediately preceding the filing of the petition. 

(B) The person's mental illness has resulted in one or more acts of serious and 
violent behavior toward himself or herself or another, or threats, or attempts to cause 
serious physical harm to himself or herself or another within the last 48 months, not 
including any period in which the person was hospitalized or incarcerated immediately 
preceding the filing of the petition. 

(5) The person has been offered an opportunity to participate in a treatment plan 
by the director of the local mental health department, or his or her designee, provided the 
treatment plan includes all of the services described in Section 5348, and the person 
continues to fail to engage in treatment. 

(6) The person's condition is substantially deteriorating. 
(7) Participation in the assisted outpatient treatment program would be the least 

restrictive placement necessary to ensure the person's recovery and stability. 
(8) In view of the person's treatment history and current behavior, the person is in 

need of assisted outpatient treatment in order to prevent a relapse or deterioration that 
would be likely to result in grave disability or serious harm to himself or herself, or to 
others, as defined in Section 5150. 



 

 

(9) It is likely that the person will benefit from assisted outpatient treatment. 
(b)(1) A petition for an order authorizing assisted outpatient treatment may be 

filed by the county mental health director, or his or her designee, in the superior court in 
the county in which the person who is the subject of the petition is present or reasonably 
believed to be present. 

(2) A request may be made only by any of the following persons to the county 
mental health department for the filing of a petition to obtain an order authorizing 
assisted outpatient treatment: 

(A) Any person 18 years of age or older with whom the person who is the subject 
of the petition resides. 

(B) Any person who is the parent, spouse, or sibling or child 18 years of age or 
older of the person who is the subject of the petition. 

(C) The director of any public or private agency, treatment facility, charitable 
organization, or licensed residential care facility providing mental health services to the 
person who is the subject of the petition in whose institution the subject of the petition 
resides. 

(D) The director of a hospital in which the person who is the subject of the 
petition is hospitalized. 

(E) A licensed mental health treatment provider who is either supervising the 
treatment of, or treating for a mental illness, the person who is the subject of the petition. 

(F) A peace officer, parole officer, or probation officer assigned to supervise the 
person who is the subject of the petition. 

(3) Upon receiving a request pursuant to paragraph (2), the county mental health 
director shall conduct an investigation into the appropriateness of the filing of the 
petition. The director shall file the petition only if he or she determines that there is a 
reasonable likelihood that all the necessary elements to sustain the petition can be proven 
in a court of law by clear and convincing evidence. 

(4) The petition shall state all of the following: 
(A) Each of the criteria for assisted outpatient treatment as set forth in subdivision 

(a). 
(B) Facts that support the petitioner's belief that the person who is the subject of 

the petition meets each criterion, provided that the hearing on the petition shall be limited 
to the stated facts in the verified petition, and the petition contains all the grounds on 
which the petition is based, in order to ensure adequate notice to the person who is the 
subject of the petition and his or her counsel. 

(C) That the person who is the subject of the petition is present, or is reasonably 
believed to be present, within the county where the petition is filed. 

(D) That the person who is the subject of the petition has the right to be 
represented by counsel in all stages of the proceeding under the petition, in accordance 
with subdivision (c). 

(5) The petition shall be accompanied by an affidavit of a licensed mental health 
treatment provider designated by the local mental health director who shall state, if 
applicable, either of the following: 

(A) That the licensed mental health treatment provider has personally examined 
the person who is the subject of the petition no more than 10 days prior to the submission 
of the petition, the facts and reasons why the person who is the subject of the petition 



 

 

meets the criteria in subdivision (a), that the licensed mental health treatment provider 
recommends assisted outpatient treatment for the person who is the subject of the 
petition, and that the licensed mental health treatment provider is willing and able to 
testify at the hearing on the petition. 

(B) That no more than 10 days prior to the filing of the petition, the licensed 
mental health treatment provider, or his or her designee, has made appropriate attempts to 
elicit the cooperation of the person who is the subject of the petition, but has not been 
successful in persuading that person to submit to an examination, that the licensed mental 
health treatment provider has reason to believe that the person who is the subject of the 
petition meets the criteria for assisted outpatient treatment, and that the licensed mental 
health treatment provider is willing and able to examine the person who is the subject of 
the petition and testify at the hearing on the petition. 

(c) The person who is the subject of the petition shall have the right to be 
represented by counsel at all stages of a proceeding commenced under this section. If the 
person so elects, the court shall immediately appoint the public defender or other attorney 
to assist the person in all stages of the proceedings. The person shall pay the cost of the 
legal services if he or she is able. 

(d)(1) Upon receipt by the court of a petition submitted pursuant to subdivision 
(b), the court shall fix the date for a hearing at a time not later than five days from the 
date the petition is received by the court, excluding Saturdays, Sundays, and holidays. 
The petitioner shall promptly cause service of a copy of the petition, together with written 
notice of the hearing date, to be made personally on the person who is the subject of the 
petition, and shall send a copy of the petition and notice to the county office of patient 
rights, and to the current health care provider appointed for the person who is the subject 
of the petition, if any such provider is known to the petitioner. Continuances shall be 
permitted only for good cause shown. In granting continuances, the court shall consider 
the need for further examination by a physician or the potential need to provide 
expeditiously assisted outpatient treatment. Upon the hearing date, or upon any other date 
or dates to which the proceeding may be continued, the court shall hear testimony. If it is 
deemed advisable by the court, and if the person who is the subject of the petition is 
available and has received notice pursuant to this section, the court may examine in or out 
of court the person who is the subject of the petition who is alleged to be in need of 
assisted outpatient treatment. If the person who is the subject of the petition does not 
appear at the hearing, and appropriate attempts to elicit the attendance of the person have 
failed, the court may conduct the hearing in the person's absence. If the hearing is 
conducted without the person present, the court shall set forth the factual basis for 
conducting the hearing without the person's presence. 

(2) The court shall not order assisted outpatient treatment unless an examining 
licensed mental health treatment provider, who has personally examined, and has 
reviewed the available treatment history of, the person who is the subject of the petition 
within the time period commencing 10 days before the filing of the petition, testifies in 
person at the hearing. 

(3) If the person who is the subject of the petition has refused to be examined by a 
licensed mental health treatment provider, the court may request that the person consent 
to an examination by a licensed mental health treatment provider appointed by the court. 
If the person who is the subject of the petition does not consent and the court finds 



 

 

reasonable cause to believe that the allegations in the petition are true, the court may 
order any person designated under Section 5150 to take into custody the person who is 
the subject of the petition and transport him or her, or cause him or her to be transported, 
to a hospital for examination by a licensed mental health treatment provider as soon as is 
practicable. Detention of the person who is the subject of the petition under the order may 
not exceed 72 hours. If the examination is performed by another licensed mental health 
treatment provider, the examining licensed mental health treatment provider may consult 
with the licensed mental health treatment provider whose affirmation or affidavit 
accompanied the petition regarding the issues of whether the allegations in the petition 
are true and whether the person meets the criteria for assisted outpatient treatment. 

(4) The person who is the subject of the petition shall have all of the following 
rights: 

(A) To adequate notice of the hearings to the person who is the subject of the 
petition, as well as to parties designated by the person who is the subject of the petition. 

(B) To receive a copy of the court-ordered evaluation. 
(C) To counsel. If the person has not retained counsel, the court shall appoint a 

public defender. 
(D) To be informed of his or her right to judicial review by habeas corpus. 
(E) To be present at the hearing unless he or she waives the right to be present. 
(F) To present evidence. 
(G) To call witnesses on his or her behalf. 
(H) To cross-examine witnesses. 
(I) To appeal decisions, and to be informed of his or her right to appeal. 
(5)(A) If after hearing all relevant evidence, the court finds that the person who is 

the subject of the petition does not meet the criteria for assisted outpatient treatment, the 
court shall dismiss the petition. 

(B) If after hearing all relevant evidence, the court finds that the person who is the 
subject of the petition meets the criteria for assisted outpatient treatment, and there is no 
appropriate and feasible less restrictive alternative, the court may order the person who is 
the subject of the petition to receive assisted outpatient treatment for an initial period not 
to exceed six months. In fashioning the order, the court shall specify that the proposed 
treatment is the least restrictive treatment appropriate and feasible for the person who is 
the subject of the petition. The order shall state the categories of assisted outpatient 
treatment, as set forth in Section 5348, that the person who is the subject of the petition is 
to receive, and the court may not order treatment that has not been recommended by the 
examining licensed mental health treatment provider and included in the written 
treatment plan for assisted outpatient treatment as required by subdivision (e). If the 
person has executed an advance health care directive pursuant to Chapter 2 (commencing 
with Section 4650) of Part 1 of Division 4.7 of the Probate Code, any directions included 
in the advance health care directive shall be considered in formulating the written 
treatment plan. 

(6) If the person who is the subject of a petition for an order for assisted outpatient 
treatment pursuant to subparagraph (B) of paragraph (5) of subdivision (d) refuses to 
participate in the assisted outpatient treatment program, the court may order the person to 
meet with the assisted outpatient treatment team designated by the director of the assisted 
outpatient treatment program. The treatment team shall attempt to gain the person's 



 

 

cooperation with treatment ordered by the court. The person may be subject to a 72-hour 
hold pursuant to subdivision (f) only after the treatment team has attempted to gain the 
person's cooperation with treatment ordered by the court, and has been unable to do so. 

(e) Assisted outpatient treatment shall not be ordered unless the licensed mental 
health treatment provider recommending assisted outpatient treatment to the court has 
submitted to the court a written treatment plan that includes services as set forth in 
Section 5348, and the court finds, in consultation with the county mental health director, 
or his or her designee, all of the following: 

(1) That the services are available from the county, or a provider approved by the 
county, for the duration of the court order. 

(2) That the services have been offered to the person by the local director of 
mental health, or his or her designee, and the person has been given an opportunity to 
participate on a voluntary basis, and the person has failed to engage in, or has refused, 
treatment. 

(3) That all of the elements of the petition required by this article have been met. 
(4) That the treatment plan will be delivered to the county director of mental 

health, or to his or her appropriate designee. 
(f) If, in the clinical judgment of a licensed mental health treatment provider, the 

person who is the subject of the petition has failed or has refused to comply with the 
treatment ordered by the court, and, in the clinical judgment of the licensed mental health 
treatment provider, efforts were made to solicit compliance, and, in the clinical judgment 
of the licensed mental health treatment provider, the person may be in need of 
involuntary admission to a hospital for evaluation, the provider may request that persons 
designated under Section 5150 take into custody the person who is the subject of the 
petition and transport him or her, or cause him or her to be transported, to a hospital, to 
be held up to 72 hours for examination by a licensed mental health treatment provider to 
determine if the person is in need of treatment pursuant to Section 5150. Any continued 
involuntary retention in a hospital beyond the initial 72-hour period shall be pursuant to 
Section 5150. If at any time during the 72-hour period the person is determined not to 
meet the criteria of Section 5150, and does not agree to stay in the hospital as a voluntary 
patient, he or she shall be released and any subsequent involuntary detention in a hospital 
shall be pursuant to Section 5150. Failure to comply with an order of assisted outpatient 
treatment alone may not be grounds for involuntary civil commitment or a finding that 
the person who is the subject of the petition is in contempt of court. 

(g) If the director of the assisted outpatient treatment program determines that the 
condition of the patient requires further assisted outpatient treatment, the director shall 
apply to the court, prior to the expiration of the period of the initial assisted outpatient 
treatment order, for an order authorizing continued assisted outpatient treatment for a 
period not to exceed 180 days from the date of the order. The procedures for obtaining 
any order pursuant to this subdivision shall be in accordance with subdivisions (a) to (f), 
inclusive. The period for further involuntary outpatient treatment authorized by any 
subsequent order under this subdivision may not exceed 180 days from the date of the 
order. 

(h) At intervals of not less than 60 days during an assisted outpatient treatment 
order, the director of the outpatient treatment program shall file an affidavit with the 
court that ordered the outpatient treatment affirming that the person who is the subject of 



 

 

the order continues to meet the criteria for assisted outpatient treatment. At these times, 
the person who is the subject of the order shall have the right to a hearing on whether or 
not he or she still meets the criteria for assisted outpatient treatment if he or she disagrees 
with the director's affidavit. The burden of proof shall be on the director. 

(i) During each 60-day period specified in subdivision (h), if the person who is the 
subject of the order believes that he or she is being wrongfully retained in the assisted 
outpatient treatment program against his or her wishes, he or she may file a petition for a 
writ of habeas corpus, thus requiring the director of the assisted outpatient treatment 
program to prove that the person who is the subject of the order continues to meet the 
criteria for assisted outpatient treatment. 

(j) Any person ordered to undergo assisted outpatient treatment pursuant to this 
article, who was not present at the hearing at which the order was issued, may 
immediately petition the court for a writ of habeas corpus. Treatment under the order for 
assisted outpatient treatment may not commence until the resolution of that petition. 
 

 
§ 5347 

  (a) In any county in which services are available pursuant to Section 5348

(b)(1) After a petition for an order for assisted outpatient treatment is filed, but 
before the conclusion of the hearing on the petition, the person who is the subject of the 
petition, or the person's legal counsel with the person's consent, may waive the right to an 
assisted outpatient treatment hearing for the purpose of obtaining treatment under a 
settlement agreement, provided that an examining licensed mental health treatment 
provider states that the person can survive safely in the community. The settlement 
agreement may not exceed 180 days in duration and shall be agreed to by all parties. 

, Any 
person who is determined by the court to be subject to subdivision (a) of Section 5346 
may voluntarily enter into an agreement for services under this section. 

(2) The settlement agreement shall be in writing, shall be approved by the court, 
and shall include a treatment plan developed by the community-based program that will 
provide services that provide treatment in the least restrictive manner consistent with the 
needs of the person who is the subject of the petition. 

(3) Either party may request that the court modify the treatment plan at any time 
during the 180-day period. 

(4) The court shall designate the appropriate county department to monitor the 
person's treatment under, and compliance with, the settlement agreement. If the person 
fails to comply with the treatment according to the agreement, the designated county 
department shall notify the counsel designated by the county and the person's counsel of 
the person's noncompliance. 

(5) A settlement agreement approved by the court pursuant to this section shall 
have the same force and effect as an order for assisted outpatient treatment pursuant to 
Section 5346. 

(6) At a hearing on the issue of noncompliance with the agreement, the written 
statement of noncompliance submitted shall be prima facie evidence that a violation of 
the conditions of the agreement has occurred. If the person who is the subject of the 
petition denies any of the facts as stated in the statement, he or she has the burden of 
proving by a preponderance of the evidence that the alleged facts are false. 



 

 

 

 
§ 5348 

(a) For purposes of subdivision (e) of Section 5346, a each county that chooses to 
provide assisted outpatient treatment services pursuant to this article 

(1) Community-based, mobile, multidisciplinary, highly trained mental health 
teams that use high staff-to-client ratios of no more than 10 clients per team member for 
those subject to court-ordered services pursuant to Section 5346. 

shall offer assisted 
outpatient treatment services including, but not limited to, all of the following: 

(2) A service planning and delivery process that includes the following: 
(A) Determination of the numbers of persons to be served and the programs and 

services that will be provided to meet their needs. The local director of mental health 
shall consult with the sheriff, the police chief, the probation officer, the mental health 
board, contract agencies, and family, client, ethnic, and citizen constituency groups as 
determined by the director. 

(B) Plans for services, including outreach to families whose severely mentally ill 
adult is living with them, design of mental health services, coordination and access to 
medications, psychiatric and psychological services, substance abuse services, supportive 
housing or other housing assistance, vocational rehabilitation, and veterans' services. 
Plans shall also contain evaluation strategies, which shall consider cultural, linguistic, 
gender, age, and special needs of minorities and those based on any characteristic listed 
or defined in Section 11135 of the Government Code in the target populations. Provision 
shall be made for staff with the cultural background and linguistic skills necessary to 
remove barriers to mental health services as a result of having limited-English-speaking 
ability and cultural differences. Recipients of outreach services may include families, the 
public, primary care physicians, and others who are likely to come into contact with 
individuals who may be suffering from an untreated severe mental illness who would be 
likely to become homeless if the illness continued to be untreated for a substantial period 
of time. Outreach to adults may include adults voluntarily or involuntarily hospitalized as 
a result of a severe mental illness. 

(C) Provision for services to meet the needs of persons who are physically 
disabled. 

(D) Provision for services to meet the special needs of older adults. 
(E) Provision for family support and consultation services, parenting support and 

consultation services, and peer support or self-help group support, where appropriate. 
(F) Provision for services to be client-directed and that employ psychosocial 

rehabilitation and recovery principles. 
(G) Provision for psychiatric and psychological services that are integrated with 

other services and for psychiatric and psychological collaboration in overall service 
planning. 

(H) Provision for services specifically directed to seriously mentally ill young 
adults 25 years of age or younger who are homeless or at significant risk of becoming 
homeless. These provisions may include continuation of services that still would be 
received through other funds had eligibility not been terminated as a result of age. 

(I) Services reflecting special needs of women from diverse cultural backgrounds, 
including supportive housing that accepts children, personal services coordinator 



 

 

therapeutic treatment, and substance treatment programs that address gender-specific 
trauma and abuse in the lives of persons with mental illness, and vocational rehabilitation 
programs that offer job training programs free of gender bias and sensitive to the needs of 
women. 

(J) Provision for housing for clients that is immediate, transitional, permanent, or 
all of these. 

(K) Provision for clients who have been suffering from an untreated severe mental 
illness for less than one year, and who do not require the full range of services, but are at 
risk of becoming homeless unless a comprehensive individual and family support 
services plan is implemented. These clients shall be served in a manner that is designed to 
meet their needs. 

(3) Each client shall have a clearly designated mental health personal services 
coordinator who may be part of a multidisciplinary treatment team who is responsible for 
providing or assuring needed services. Responsibilities include complete assessment of 
the client's needs, development of the client's personal services plan, linkage with all 
appropriate community services, monitoring of the quality and follow through of 
services, and necessary advocacy to ensure each client receives those services that are 
agreed to in the personal services plan. Each client shall participate in the development of 
his or her personal services plan, and responsible staff shall consult with the designated 
conservator, if one has been appointed, and, with the consent of the client, shall consult 
with the family and other significant persons as appropriate. 

(4) The individual personal services plan shall ensure that persons subject to 
assisted outpatient treatment programs receive age-appropriate, gender-appropriate, and 
culturally appropriate services, to the extent feasible, that are designed to enable 
recipients to: 

(A) Live in the most independent, least restrictive housing feasible in the local 
community, and, for clients with children, to live in a supportive housing environment 
that strives for reunification with their children or assists clients in maintaining custody 
of their children as is appropriate. 

(B) Engage in the highest level of work or productive activity appropriate to their 
abilities and experience. 

(C) Create and maintain a support system consisting of friends, family, and 
participation in community activities. 

(D) Access an appropriate level of academic education or vocational training. 
(E) Obtain an adequate income. 
(F) Self-manage their illnesses and exert as much control as possible over both the 

day-to-day and long-term decisions that affect their lives. 
(G) Access necessary physical health care and maintain the best possible physical 

health. 
(H) Reduce or eliminate serious antisocial or criminal behavior, and thereby 

reduce or eliminate their contact with the criminal justice system. 
(I) Reduce or eliminate the distress caused by the symptoms of mental illness. 
(J) Have freedom from dangerous addictive substances. 
(5) The individual personal services plan shall describe the service array that 

meets the requirements of paragraph (4), and to the extent applicable to the individual, 
the requirements of paragraph (2). 



 

 

(b) A county that provides assisted outpatient treatment services pursuant to this 
article also shall offer the same services on a voluntary basis. 

(c) Involuntary medication shall not be allowed absent a separate order by the 
court pursuant to Sections 5332 to 5336, inclusive. 

(d) A county that operates an assisted outpatient treatment program pursuant to 
this article shall provide data to the State Department of Health Care Services and, based 
on the data, the department shall report to the Legislature on or before May 1 of each year 
in which the county provides services pursuant to this article. The report shall include, at 
a minimum, an evaluation of the effectiveness of the strategies employed by each 
program operated pursuant to this article in reducing homelessness and hospitalization of 
persons in the program and in reducing involvement with local law enforcement by 
persons in the program. The evaluation and report shall also include any other measures 
identified by the department regarding persons in the program and all of the following, 
based on information that is available: 

(1) The number of persons served by the program and, of those, the number who 
are able to maintain housing and the number who maintain contact with the treatment 
system. 

(2) The number of persons in the program with contacts with local law 
enforcement, and the extent to which local and state incarceration of persons in the 
program has been reduced or avoided. 

(3) The number of persons in the program participating in employment services 
programs, including competitive employment. 

(4) The days of hospitalization of persons in the program that have been reduced 
or avoided. 

(5) Adherence to prescribed treatment by persons in the program. 
(6) Other indicators of successful engagement, if any, by persons in the program. 
(7) Victimization of persons in the program. 
(8) Violent behavior of persons in the program. 
(9) Substance abuse by persons in the program. 
(10) Type, intensity, and frequency of treatment of persons in the program. 
(11) Extent to which enforcement mechanisms are used by the program, when 
applicable. 
(12) Social functioning of persons in the program. 
(13) Skills in independent living of persons in the program. 
(14) Satisfaction with program services both by those receiving them and by their 

families, when relevant. 
 

 
§ 5349 

This article shall be operative in those counties in which the county board of 
supervisors, by resolution, authorizes its application and makes a finding that

 

 No 
voluntary mental health program serving adults, and no children's mental health program 
may be reduced as a result of the implementation of this article. Compliance with this 
section shall be monitored by the State Department of Health Care Services as part of its 
review and approval of county performance contracts. 



 

 

 
§ 5349.1 

(a) Counties that elect to implement this article

(b) The training shall include both of the following: 

, shall, in consultation with the 
State Department of Health Care Services, client and family advocacy organizations, and 
other stakeholders, develop a training and education program for purposes of improving 
the delivery of services to mentally ill individuals who are, or who are at risk of being, 
involuntarily committed under this part. This training shall be provided to mental health 
treatment providers contracting with participating counties and to other individuals, 
including, but not limited to, mental health professionals, law enforcement officials, and 
certification hearing officers involved in making treatment and involuntary commitment 
decisions. 

(1) Information relative to legal requirements for detaining a person for 
involuntary inpatient and outpatient treatment, including criteria to be considered with 
respect to determining if a person is considered to be gravely disabled. 

(2) Methods for ensuring that decisions regarding involuntary treatment as 
provided for in this part direct patients toward the most effective treatment. Training shall 
include an emphasis on each patient's right to provide informed consent to assistance. 
 

 
§ 5349.5 

(a) This article shall remain in effect only until January 1, 2017, and as of that 
date is repealed, unless a later enacted statute that is enacted on or before January 1, 
2017, deletes or extends that date. 

(b) The State Department of Health Care Services shall submit a report and 
evaluation of all counties implementing any component of this article

 

 to the Governor 
and to the Legislature by July 1, 2015. The evaluation shall include data described in 
subdivision (d) of Section 5348. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  In 2002, California adopted a comprehensive statutory scheme intended to 
address situations in which there is a serious concern about the safety of a severely 
mentally ill person who presents a real and present danger to the community. The law 
was intended to be a comprehensive program providing Assisted Outpatient Treatment 
(AOT) for individuals with a serious mental illness who are found to be unlikely to live 
safely in the community without assistance.  It was designed to address the problem that a 
very small percentage of the community that suffers from serious mental illness has a 
highly disproportionate and demonstrated history towards violence and, in turn, 
imprisonment and the fact that imprisonment does not solve the underlying problem and 
can actually exacerbate it by taking the individuals away from support systems. The 
problem is that the statutes were enacted as optional for counties and most counties have 



 

 

failed to opt-in. 
 
This Solution

 

:  This resolution amends Welfare and Institutions Code sections 5346, 
5347, 5348, 5349, 5349.1, 5349.5 to give them statewide application. Studies of the 
program adopted under these sections, in the counties where it has been implemented, 
and studies from other states demonstrate that AOT services decrease violence in this 
community of individuals and reduces the amount of time these individuals spent 
imprisoned.  In New York, after a similar law was enacted on a statewide basis, 
significant reductions in violence and incarceration of these individuals has been 
documented.  In California, where this law has been adopted, there have been 
substantially similar findings. By giving the program statewide application, severe 
mentally ill individuals who present a danger to the community will receive outpatient 
treatment they need and, in turn, reduce the risk of violence to the community from a 
group of individuals who would otherwise be disproportionately prone to violence.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta 
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, CA  92103; (619) 236-9363; 
Frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom 



 
 

RESOLUTION 06-01-2013 
 
DIGEST 

Amends Code of Civil Procedure section 1775.5 to require parties in cases over $50,000.00 to 
participate in mediation, with severe sanctions for failure to comply. 

Mediation: Mandatory Mediation or Settlement Discussions for Cases Over $50,000.00 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found.  
History: 

 

This resolution amends Code of Civil Procedure section 1775.5 to require parties in cases over 
$50,000.00 to participate in mediation, with severe sanctions for failure to comply.  This 
resolution should be disapproved because (1) title 11.6 of the California Code of Civil Procedure, 
which includes section 1775.5, does not apply to cases over $50,000; (2) the proposed sanctions 
are draconian and punish parties for not participating in a voluntary process; (3) not all counties 
have a “Court ADR List”; (4) it may increase the burden on the Courts; and (5) it is vague. 

Reasons: 

 
Title 11.6 of the California Code of Civil Procedure, creating the Civil Action Mediation 
Program, only applies to cases under

 

 $50,000.  (Code Civ. Proc., § 1775.3.)  Other cases may 
only be submitted to mediation if all parties so stipulate.  (Cal. Rules of Court, rule 3.891.)  
Moreover, Title 11.6 is not applied in all counties, only Los Angeles County must participate in 
it while others may elect to do so.  (Code Civ. Proc., § 1775.2.)  It appears that only a few 
counties have so elected, including Nevada, Riverside, and Shasta counties. 

This resolution does not amend title 11.6 to make it applicable to cases over $50,000.  Even if it 
did, though, the proposed sanctions are draconian as a party could be denied its day in court 
without due process protections.  The proposed amendments could be used as a sword to get 
sanctions imposed on the opposition, not a genuine attempt to settle.  The sanctions are 
punishment for not participating in a voluntary process, which would be inconsistent with the 
basic principle that mediation is voluntary.  (See, e.g. Jeld-Wen v. Superior Court (2007) 146 
Cal.App.4th 536, 541.)   
 
Section 1775.5 subdivision (a)(1) also would not be an option in some counties because a 
“Court’s ADR list” does not exist or will soon cease to exist.  The resolution may also increase 
the burden on the courts which, for example, will have to deal with new motions per subdivision 
(c).  Finally, this resolution is vague because it does not specify: (i) how monetary sanctions 
should be measured; (ii) whether sanctions are mandatory; (iii) if the parties must participate or 
if it is enough for the attorneys alone to participate; (iv) how and when the parties or counsel 
should determine that a “settlement is not reached”; (v) if parties or counsel must file a report 
immediately after every unsuccessful telephone call or e-mail exchange;  and (vi) if the court 
will be obliged to process “non-agreement” reports, and take some action as a result. 



06-01-2013 
 

 
Civil Procedure: Require the Parties or Their Counsel Responsible to Engage in Mediation 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure Section 1775.5, to read as follows: 
 
§ 1775.5  
 The court shall not order a case into mediation where the amount in controversy exceeds 
fifty thousand dollars ($50,000). The court shall order the parties to engage in settlement 
discussions with or without the assistance of a neutral.

 

 The determination of the amount 
in controversy shall be made in the same manner as provided in Section 1141.16 and, in 
making this determination; the court shall not consider the merits of questions of liability, 
defenses, or comparative negligence.   

 

The cases that are subject to section 1775.5 shall participate in one of the mediation 
processes as set forth in this section. 

 

(a)Unless otherwise ordered, no later than forty-five (45) days before the Final status 
conference, the parties shall participate in one or more mediation processes. 

 

1.  The parties shall appear before a neutral selected from the Court’s ADR list. The court 
list of neutrals will consist of neutrals that have complied with California rule of court 10.781. 
The panel list shall be available from the clerk’s office; 

 

2.  The parties shall participate in a private dispute resolution proceeding before a neutral; 
or 

 

3.  The parties shall participate in a private dispute resolution proceeding without a 
neutral. 

  

(b)  If a settlement is reached, counsel or parties shall immediately report the settlement 
to the court and timely memorialize the terms of the settlement. If a settlement is not reached, 
parties or counsel shall immediately report the non-agreement to the court. 

(c)  Parties or their counsel who fail to comply with any portion of this rule without good 
cause are subject to sanctions, including but not limited to orders striking all or part of that 
party’s pleading, dismissing all or part of that party’s action, entering a judgment by default 
against that party, postponing the trial, or imposing monetary, evidentiary, or issue sanctions.
 

  

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Elizabeth Moreno, Charles Parselle, Michael Sohigian, Howard Fredman, 
Madeline Tucci Tannehil, Matilda Callahan, Juan Carlos Gonzalez, Ken Petrulis, Randall 
Spencer, Michael H. White. 
 
STATEMENT OF REASONS 
 
The Problem:  Budget cuts have caused the Judicial Council to suspend the Case Management 
conference.  It is at this conference that the parties or their counsel for cases over $50,000 are 



forced to stipulate to mediation and select a mediator from the court’s panel.  It is time that the 
training wheels are removed.  Counsel or parties have been trained as to the value of mediation.   
 
This Solution

 

:  Since the force of the court is not before the parties to engage in mediation, this 
rule places the burden on the  parties or counsel to comply with some form of settlement 
discussion 45 days before the final status conference.  If the parties fail to comply, one or both 
will be subject to sanctions. This change will decrease the spending of the courts, in that they 
will not have to spend money on administrative staff to force the parties or counsel to engage in 
mediation for cases over $50,000.  It is time that the parties or counsel be responsible in 
engaging in settlement discussions without the assistance of the court.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth Moreno, 3507 Barry Ave., Los 
Angeles, CA  90066; (310) 390-6064; emoreno@eampc.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Elizabeth Moreno 
 



                   
 
 
 
TO: Conference of California Bar Associations 
 
FROM: The State Bar of California’s Committee on Alternative Dispute Resolution 

DATE: May 28, 2013 

SUBJECT: 2013 Resolutions 
 

06-01-2013 - 
 

Require the Parties or Their Counsel Responsible to Engage in Mediation 

Recommendation:  Disapprove 
 
Reasons: 
 

The State Bar of California’s Committee on Alternative Dispute Resolution (“ADR 
Committee”) opposes this resolution. 

 
Under this resolution, the court could not order a case into “mediation” (pursuant to the 

existing statutory language) but the parties would be required to participate in one of the 
designated “mediation processes.”  It is not clear whether these terms are intended to mean two 
different things. 

 
To the extent the proposed changes would mandate participation in mediation, they 

would be inconsistent with the basic principle that mediation is voluntary.  See, e.g., Jeld-Wen v. 
Superior Court (2007) 146 Cal. App. 4th 536, 541.  Under existing law, courts participating in 
the Civil Action Mediation Program may order a case to mediation if the amount in controversy 
does not exceed $50,000, but the court’s determinations must be made after consideration of the 
expressed views of the parties on the amenability of the case to mediation (Rule 3.891(a)) and 
must be made on a case-by-case basis (Rule 3.891(b)).  After a case has been ordered to 
mediation, the mediator must conduct the mediation in a manner that supports the principles of 
voluntary participation and self-determination by the parties (Rule 3.853).  Moreover, the parties 
cannot be ordered to attend and pay for

 

 mediation, consistent with the court’s decision in Jeld-
Wen. 

Subdivision (a)(1) would not be an option in some counties, such as Los Angeles and San 
Francisco, because the “Court’s ADR list” does not exist or will soon go out of existence.  
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Subdivision (a)(3) is unclear.  Would it be sufficient to exchange a simple telephone call 
or e-mail, or to engage in any form of settlement discussion, or would some more specific 
“proceeding” be required? 

 
Does the language in subdivision (a) mean that the parties

 

 themselves must participate, or 
is it sufficient for the attorneys alone to participate? 

The first sentence of subdivision (b) is an incomplete version of what is covered in more 
detail in existing Rule 3.1385. 

 
The second sentence of subdivision (b) is confusing and potentially unworkable.  How 

and when should the parties or counsel determine that a “settlement is not reached”?  Must they 
file a report immediately after every unsuccessful telephone call or e-mail exchange?  The 
purpose of imposing this new requirement is not clear.  Is there some expectation that the court 
will be obligated to process “non-agreement” reports, and take some action as a result? 
 

Subdivision (c) is troubling in that it would seem to punish a party for not engaging in 
what should be a voluntary act.  This subdivision would allow a court to issue the ultimate 
sanction of dismissal against a party who may choose not to participate in a dispute resolution 
process for any number of reasons. 

 
According to the resolution, the proposed changes will decrease the spending of the 

courts.  The ADR Committee questions that conclusion and believes the proposed changes may 
increase the burden on the courts which, among other things, will be required to deal with new 
motions under subdivision (c). 

 
The 45-days period in subdivision (a) is too short and should be changed to 60, 90 or 

even 120 days prior to the final status conference, but that is a relatively minor issue, and fixing 
that would not cure the overall problems with this resolution. 
 

 
Disclaimer 

This position is only that of the State Bar of California’s Committee on Alternative 
Dispute Resolution.  This position has not been adopted by the State Bar’s Board of 
Trustees or overall membership, and is not to be construed as representing the position of 
the State Bar of California.  Committee activities relating to this position are funded from 
voluntary sources. 
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While we agree that systems should be in place to provide effective mediation services for 
parties who desire them, we absolutely disagree with any alternative dispute resolution process 
which is mandatory. A necessary ingredient to a successful mediation is a good faith desire and 
intention on the part of all sides to arrive at a resolution. The attorneys involved in any case are 
certainly able to determine whether such a procedure would be appropriate in a given case. 
Formalizing a mandatory, “one size fits all” procedure for the state will certainly increase the 
costs of litigation in those cases which are not amenable to resolution in this fashion. 

Counterargument to 6-1 by BANSDC 

 



 
 

RESOLUTION 06-02-2013 
 
DIGEST 

Amends Government Code section 69957 to permit electronic recording of proceedings in all 
civil cases. 

Electronic Reporting of Hearings:  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to 07-03-2012, which was approved in principle. 
History: 

 

This resolution amends Government Code section 69957 to permit electronic recording of 
proceedings in all civil cases.  This resolution should be approved in principle because it 
identifies and solves a problem that has arisen because of the deep funding cuts to the California 
courts.  

Reasons: 

 
Many Superior Courts have laid off court reporters due to the budget crisis, leaving parties to 
hire expensive private court reporters for pre-trial hearings or risk having no transcript of the 
proceeding.  The lack of a transcript prejudices parties who may seek review of the trial court’s 
rulings or judgments.  Expanding the court’s discretion to permit electronic recording of all civil 
proceedings would preserve the record at a fraction of the cost while protecting the parties’ rights 
and access to justice.  
 
As the law now stands, electronic recording is only permitted in limited civil cases, and appeals 
from limited civil cases are referred to the appellate division of the Superior Court, not to the 
Court of Appeal. (See Code  Civ. Proc., §  904.2.)  Therefore, this resolution may be inconsistent 
with or otherwise impact other statutes and rules that govern the use of electronic recordings on 
appeal because those statutes and rules apply only to appeals in limited civil cases.  Despite the 
potential inconsistencies, this resolution is a good starting point.  Thus, it should be approved in 
principle with the hope that the Conference will propose and pass other resolutions in the future 
to expand the use of electronic recording, and to address any statutory inconsistencies, 
particularly in relation to the use of electronic recordings in appeals of unlimited civil cases. 
 
Although opponents have expressed concern about the quality of the electronic recordings, the 
technology has improved so that the state courts that are currently using electronic recording 
systems are sophisticated and the quality of the recordings is good and equals the record captured 
by traditional court reporters.  Further, federal courts have found that audio digital recordings 
save the courts money, and that their reliability is as good as or better than a court reporter’s 
stenographic recording.  
 
This resolution is related to Resolution 08-03-2013.   



06-02-2013 
 

 
Trial Courts:  Electronic Reporting Allowed in All Civil Proceedings 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Government Code section 69957 to read as follows: 
 
§ 69957 
 (a) If an official reporter or an official reporter pro tempore is unavailable to report an 
action or proceeding in a court, subject to the availability of approved equipment and equipment 
monitors, the court may order that, in a limited

 (b) Notwithstanding subdivision (a), a court may use electronic recording equipment for 
the internal personnel purpose of monitoring the performance of subordinate judicial officers, as 
defined in Section 71601 of the Government Code, hearing officers, and temporary judges while 
proceedings are conducted in the courtroom, if notice is provided to the subordinate judicial 
officer, hearing officer, or temporary judge, and to the litigants, that the proceeding may be 
recorded for that purpose. An electronic recording made for the purpose of monitoring that 
performance shall not be used for any other purpose and shall not be made publicly available. 
Any recording made pursuant to this subdivision shall be destroyed two years after the date of 
the proceeding unless a personnel matter is pending relating to performance of the subordinate 
judicial officer, hearing officer, or temporary judge. 

 civil case, or a misdemeanor or infraction case, 
the action or proceeding be electronically recorded, including all the testimony, the objections 
made, the ruling of the court, the exceptions taken, all arraignments, pleas, and sentences of 
defendants in criminal cases, the arguments of the attorneys to the jury, and all statements and 
remarks made and oral instructions given by the judge. A transcript derived from an electronic 
recording may be utilized whenever a transcript of court proceedings is required. The electronic 
recording device and appurtenant equipment shall be of a type approved by the Judicial Council 
for courtroom use and shall only be purchased for use as provided by this section. A court shall 
not expend funds for or use electronic recording technology or equipment to make an unofficial 
record of an action or proceeding, including for purposes of judicial notetaking, or to make the 
official record of an action or proceeding in circumstances not authorized by this section. 

 (c) Prior to purchasing or leasing any electronic recording technology or equipment, a 
court shall obtain advance approval from the Judicial Council, which may grant that approval 
only if the use of the technology or equipment will be consistent with this section. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
 
 
 
STATEMENT OF REASONS 
 



The Problem

 

:  Government Code section 69957 does not allow digital recording systems to be 
used in unlimited civil, family law, or probate cases.  Superior Courts do not have to provide 
official reporters in Superior Court proceedings other than felony criminal cases. Because of 
additional financial constraints recently imposed on the courts because of the legislature’s 
budgetary decisions, some superior courts have recently announced that unlike the past, where 
there was a shorthand reporter on duty in each department, such reporters will not be provided.  
This results in the potential, particularly for law and motion and ex parte matters, that the 
proceedings will not be reported at all.  When no reporter or reporting method is provided by the 
courts, the ability to effectively appeal any order resulting from any such hearing is significantly 
impinged. Such lack disproportionately impacts lower income litigants and self-represented 
parties, who have fewer resources to hire private shorthand reporters. 

This Solution

 

:  This resolution would expand the discretion of trial courts to use electronic 
reporting in all civil proceedings, so that an appropriate record of critically important decisions is 
made in all courts, and appellate courts have access to the reporter’s transcript of any proceeding, 
to aid in evaluating whether or not error was committed.  The availability of a digital recording 
would enable all litigants, including lower income and self-represented parties to have a 
sufficient record to enable them to effectively appeal. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA  92018-1826; (760) 729-1696; marnew@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 



 
 

RESOLUTION 06-03-2013 
 
DIGEST 

Amends Code of Civil Procedure section 631, subdivision (f)(2), to permit pre-litigation 
contractual waiver of the constitutional right to a jury trial. 

Civil Jury Trial: Pre-Litigation Contractual Waiver of Jury Trial in Civil Cases 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History 

 

This resolution amends Code of Civil Procedure section 631, subdivision (f)(2), to permit pre-
litigation contractual waiver of the constitutional right to a jury trial. This resolution should be 
disapproved because it (1) lacks sufficient safeguards against the unfair restriction of an 
“inviolate” constitutional right; (2) does not amend section 631 to permit application to pre-
litigation situations; and (3) will increase the cost of litigation. 

Reasons 

 
Article I, section 16 of the California Constitution provides that “[t]rial by jury is an inviolate 
right and shall be secured to all, but in a civil cause three-fourths of the jury may render a 
verdict….  In a civil cause, a jury may be waived by the consent of the parties expressed as 
prescribed by contract.”  This resolution seeks to eviscerate that “inviolate” right and overturn 
the holding in Grafton Partners L.P. v. Superior Court (PriceWaterhouseCoopers, L.L.P.) 
(2005) 36 Cal.4th 944, by statutorily permitting a pre-litigation waiver of the constitutional right 
to a jury trial.  Grafton Partners held in pertinent part that: (1) a jury trial in a civil dispute is an 
inviolate constitutional right under the California Constitution, with narrow exceptions (id. at 
951); (2) per article I, section 16 of the California Constitution, civil jury waivers must be 
prescribed by statute, (ibid.); and (3) section 631 only applies to parties to a lawsuit, not to pre-
litigation waivers.  Id. at 961. 
 
Jurisdictions permitting pre-litigation contractual jury waivers do not have California’s 
constitutional restriction that jury waivers must be prescribed by statute.  Id. at 965.  Even 
jurisdictions that permit such pre-dispute waivers: 
 

[D]o not uncritically endorse unregulated freedom of contract [but]… protect the 
constitutional right to jury trial with a number of safeguards not typical of 
commercial law,” such as the “party seeking to enforce the agreement 
[must]…prove that the waiver clause was entered into knowingly and 
voluntarily, restrictions on the types of contracts that may contain jury waivers, 
presumptions against a finding of voluntariness, inquiries regarding the parties' 
representation by counsel as well as relative bargaining power and 
sophistication, and consideration of font size and placement of the waiver clause 
within the contract
 

. 



 
 

Id. at 965-966. This resolution does not contain any of the above referenced safeguards, and does 
not ensure that the “inviolate” and important Constitutional right is not unfairly restricted. 
 
This resolution also does not accomplish the proponent’s goals because it does not amend section 
631 to permit its application to pre-litigation situations.  In addition, pre-dispute contractual jury 
waivers will increase pre-trial motion practice, as seen in other jurisdictions (id. at 966), further 
burdening courts facing deep budget cuts, which will delay cases and increase the cost of 
litigation.  Finally, though some may argue that arbitration is similar because it contractually 
waives a jury trial before any litigation commences, an arbitration agreement is different because 
it waives not just a jury, but acts as an election to opt out of the court system altogether. 



06-03-2013 
 

 
Civil Procedure: Pre-litigation Contract Waivers of Jury Trial 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend section 631 of the California Code of Civil Procedure to read as follows: 
 
§631 
 (a) The right to a trial by jury as declared by Section 16 of Article I of the California 
Constitution shall be preserved to the parties inviolate.  In civil cases, a jury may only be waived 
pursuant to subdivision (f). 
 (b) At least one party demanding a jury on each side of a civil case shall pay a 
nonrefundable fee of one hundred fifty dollars ($150), unless the fee has been paid by another 
party on the same side of the case.  The fee shall offset the costs to the state of providing juries in 
civil cases.  If there are more than two parties to the case, for purposes of this section only, all 
plaintiffs shall be considered one side of the case, and all other parties shall be considered the 
other side of the case.  Payment of the fee by a party on one side of the case shall not relieve 
parties on the other side of the case from waiver pursuant to subdivision (f). 
 (c) The fee described in subdivision (b) shall be due on or before the date scheduled for 
the initial case management conference in the action, except as follows: 
 (1) In unlawful detainer actions, the fees shall be due at least five days before the date set 
for trial. 
 (2) If no case management conference is scheduled in a civil action, or the initial case 
management conference occurred before June 28, 2012, and the initial complaint was filed on or 
after July 1, 2011, the fee shall be due no later than 365 calendar days after the filing of the 
initial complaint. 
 (3) If the initial case management conference occurred before June 28, 2012, and the 
initial complaint in the case was filed before July 1, 2011, the fee shall be due at least 25 
calendar days before the date initially set for trial. 
 (4) If the party requesting a jury has not appeared before the initial case management 
conference, or first appeared more than 365 calendar days after the filing of the initial complaint, 
the fee shall be due at least 25 calendar days before the date initially set for trial. 
 (d) If a party failed to timely pay the fee described in subdivision (b) that was due 
between June 27, 2012, and November 30, 2012, the party will be relieved of a jury waiver on 
that basis only if the party pays the fee on or before December 31, 2012, or 25 calendar days 
before the date initially set for trial, whichever is earlier. 
 (e) The parties demanding a jury trial shall deposit with the clerk or judge, at the 
beginning of the second and each succeeding day's session, a sum equal to that day's fees and 
mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury has not 
yet been selected and sworn.  If more than one party has demanded a jury, the respective amount 
to be paid daily by each party demanding a jury shall be determined by stipulation of the parties 
or by order of the court. 
 (f) A party waives trial by jury in any of the following ways: 
 (1) By failing to appear at the trial. 



 (2) By written consent filed with the clerk or judge.  

 (3) By oral consent, in open court, entered in the minutes. 

Execution of such written consent 
may occur prior to the initiation of a civil lawsuit.  A written consent or agreement to waive trial 
by jury of an existing controversy or a controversy thereafter arising is valid, enforceable and 
irrevocable, save upon such grounds as exist for the revocation of any contract.  The party 
seeking to enforce a pre-lawsuit agreement to waive trial by jury bears the burden of proving, 
upon noticed motion, that the waiver was entered into knowingly and voluntarily.   

 (4) By failing to announce that a jury is required, at the time the cause is first set for trial, 
if it is set upon notice or stipulation, or within five days after notice of setting if it is set without 
notice or stipulation. 
 (5) By failing to timely pay the fee described in subdivision (b), unless another party on 
the same side of the case has paid that fee. 
 (6) By failing to deposit with the clerk or judge, at the beginning of the second and each 
succeeding day's session, the sum provided in subdivision (e). 
 (g) The court may, in its discretion upon just terms, allow a trial by jury although there 
may have been a waiver of a trial by jury. 
 (h) The court shall transmit the fee described in subdivision (b) to the State Treasury for 
deposit in the Trial Court Trust Fund within 45 calendar days after the end of the month in which 
the fee is paid to the court. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under the California Constitution, trial by jury is "an inviolate right" that in civil 
cases may be "waived by the consent of the parties expressed as prescribed by statute."  (Cal. 
Const., art. 1, §16.)  Accordingly, the rules under which the parties to a lawsuit may waive jury 
trial must be provided by the Legislature; the power to do so may not be delegated to the courts.  
(Grafton Partners v. Superior Court (2005) 36 Cal.4th 944, 951-55.)  Code of Civil Procedure 
section 631 is the statute that implements this constitutional provision.  (Ibid.)  Section 631, 
subdivision (f), provides six means by which trial by jury can be forfeited or waived in civil 
cases.  None of the six states that jury trial may be waived by prelitigation contract. 

This Solution

 

:  This Resolution would amend Code of Civil Procedure section 631 to provide 
that in civil cases, parties may waive jury trial by prelitigation contract.  This Resolution would 
put California in line with the majority of state and federal jurisdictions, and permit freedom of 
contract in connection with predispute jury waivers.  Consistent with California Supreme Court 
policy considerations, such freedom of contract would be regulated by the requirement that the 
party seeking to enforce the waiver bears the burden of proving that the waiver clause was 
entered into knowingly and voluntarily.  (Grafton Partners L.P., supra, 36 Cal.4th at p. 965.)  In 
addition, Section 631 currently provides the following additional safeguard:  "The court may, in 
its discretion upon just terms, allow a trial by jury although there may have been a waiver of a 
trial by jury."  (Code Civ. Proc., § 631, subd. (g).)   



In short, California already recognizes the validity of predispute ADR agreements, which "waive 
an entire package of trial rights."  (Grafton Partners L.P., supra, 36 Cal.4th at p. 964.)  Section 
631 should be amended to permit a more limited waiver in the form of a predispute waiver of 
jury trial.  This amendment would also conserve judicial resources to the extent that court trials 
are selected over jury trials.  (See Grafton Partners L.P., supra, 36 Cal.4th  at p. 964 [noting that 
selection of court trial over jury trial conserves judicial resources, but not as much as arbitration 
and reference hearings].) 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Masterson, Gatzke Dillon & 
Ballance, 2762 Gateway Road, Carlsbad, CA  92009; (760) 431-9501; 
mmasterson@gdandb.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Masterson 



BASF Counterargument to Resolution 06-03-2013 

Resolution 06-03-2013 proposes to amend § 631 of the Code of Civil Procedure 
to authorize pre-litigation waivers of juries.  The resolution does provide that any waiver 
must be contained in an enforceable contract, and that the party seeking to enforce the 
waiver has the burden of showing that the waiver was agreed to voluntarily and 
knowingly.  Certainly sophisticated parties should be able to agree to resolve disputes 
that may arise between them other than by jury trial.  The problem that arises, and 
which is not addressed by the resolution, is not informed jury waivers, but the fact that 
such waivers are contained in the fine print of millions of consumer contracts.  In such 
situations the issue of whether the contract bars a jury trial will arise in class actions that 
seek to recover small individual damages from deceptive practices.  Obviously if the 
corporate parties to consumer contracts can enforce arbitration clauses in such 
contracts (often in inconvenience venues), they can severely blunt the effectiveness of 
such class actions.  Moreover, proving whether thousands of consumers knowingly 
waived their jury right in such contracts would be a procedural nightmare. 

The Bar Association of San Francisco would be inclined to approve Resolution 
06-03-2013 in principle provided the following sentence is added to paragraph (f)(2): 

“This subsection shall not apply to disputes arising from consumer contracts.” 

  



RESOLUTION 06-04-2013 
 

DIGEST 

Amends Code of Civil Procedure section 472 to require that where a demurrer has been 
filed, a party seeking to amend once as a matter of course must do so at least three court 
days before the hearing. 

Civil Procedure: Amendment of Pleadings Without Leave of Court 

 
RESOLUTIONS COMMITTEE RECCOMMENDATION 
DISAPPROVE 
 

Identical to Resolution 11-07-2012, which was disapproved and similar to Resolution 05-
08-2012, which was approved in principle.  

History:  

 
Reasons:
This resolution amends Code of Civil Procedure 472 to require that where a demurrer has 
been filed, a party seeking to amend once as a matter of course must do so at least three 
court days before the hearing. This resolution should be disapproved because it does not 
allow court staff sufficient time to contend with the inflow of paperwork.  

  

 
If a demurrer has been filed, current law allows the filing of an amended complaint up to 
the time of the hearing. Proponent wishes to establish a three-day limit before the hearing 
for the filing of a first amended complaint. Given the nine-day deadline to file opposition 
to the demurrer, counsel for the demurring party will have analyzed the opposition and be 
prepared to decide whether to argue for sustaining the demurrer or file a first amended 
complaint. Preparation time by both court staff and counsel will be saved by requiring 
that a first amended complaint be filed and no later than 10 calendar days before the 
hearing date. 
 
While attorneys strive to avoid last minute filings, they are unavoidably endemic in the 
practice. In this day of staff shortages due to the financial crisis, the clerks and research 
attorneys must have as much time as possible to prepare for hearings.  
 
 



06-04-2013 
 

DIGEST 

Amends Code of Civil Procedure section 472 to provide that where a demurrer has been filed, a 
party seeking to amend once as a matter of course must do so at least three court days before the 
hearing. 

Civil Procedure: Filing Amended Pleadings 

 
TEXT OF RESOLUTION 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 472 to read as follows: 

§ 472 
 Any pleading may be amended once by a party of course, and without costs, at any time 
before the answer or demurrer is filed, or after demurrer and at least 3 court days

 

 before the trial 
of the issue of law thereon, by filing the same as amended and serving a copy on the adverse 
party, and the time in which the adverse party must respond thereto shall be computed from the 
date of notice of the amendment. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Existing law allows a party to file an amended pleading after a demurrer is set for 
hearing, and is typically used by a plaintiff as an alternative to filing opposition to a demurrer 
(hereinafter, references are to a First Amended Complaint or “FAC”).  The FAC can be 
submitted up until the time of the hearing without notice to the adverse party or to the court of 
plaintiff’s intent to do so. 

 Often, plaintiff files the FAC the day before the hearing, or even at the hearing.  This 
results in a waste of court resources, and leaves the demurring attorney left to speculate as to 
whether the plaintiff will file a FAC, rendering the demurrer moot or whether a court appearance 
on the demurrer is necessary. 
 
This Solution

 

:  This resolution would mandate that a party who elects to amend “once as a matter 
of course” do so at least 3 court days prior to the hearing on demurrer.  Where a FAC is filed but 
not received by defendant prior to the hearing and defendant’s attorney needlessly prepares for 
and attends the hearing, only to discover that his demurrer has been ordered off-calendar as 
moot.  The amendment will provide the demurring party with notice that the scheduled hearing is 
placed off-calendar (and allow counsel to adjust his schedule accordingly). 

 From the Court’s perspective, the judge/research attorney must either wait until the last 
minute to work up and prepare a tentative ruling on an unopposed demurrer or draft an order, 



 

 

 
 

only to find that plaintiff has filed a FAC.  That results in a waste of judicial resources.  
Additionally, a plaintiff often submits his FAC to the filing window or uses fax filing.  When 
that occurs, the hearing judge is often unaware that the pleading has been amended and may 
actually enter a (void) ruling on the demurrer. 
 
 The party electing to amend will not be prejudiced.  An opposition to a demurrer is due 9 
court days prior to the hearing.  Under the subject proposal, the plaintiff would still have 
additional time to edit the original pleading. 
 
 This resolution would require a party who elects to respond to a demurrer by way of a 
FAC to act at least 3 court days prior to the hearing. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Erin Noonan, Los Angeles Superior Court, 
12720 Norwalk Boulevard Dept. C, Norwalk, CA  90650; (562) 807-7494; 
enoonan@lasuperiorcourt.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Erin Noonan 
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We agree with the proponent’s concern to the point where we propounded a similar resolution 
last year. However, we still entirely disagree with the “but no later than 3 court days” before 
trial language, as, at least in our jurisdiction, that would make the problem worse. In our 
county, the practice is that the plaintiff/cross-complainant will file the amended pleading in lieu 
of opposition to a law and motion matter, rendering that matter moot as of that date. This 
resolution would codify the ability of the plaintiff/cross-complainant to delay such a filing even 
further. If such a filing is allowed at all, it should be required sooner, rather than later. 

Counterargument to 6-4 by BANSDC 

 



 
RESOLUTION 06-04-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution is identical to 11-07-2012 which the Conference, Rescom and the SDCBA 
Delegation voted to Disapprove.  
 
This resolution should be disapproved because it does not adequately resolve the problem 
identified, because in most cases the court will already have expended resources in working up a 
tentative ruling on the demurrer by the time the amended complaint reaches the department.  
Likewise, the demurring party would have already incurred the cost of preparing a reply, even if 
simply to note no timely opposition. 
 
This resolution also allows the non-demurrering party to effectively delay the proceedings by 
waiting till just before the hearing to file the amended pleading.  This is especially so where in 
some counties motion dates are running four to eight months out from when the demurrer was 
filed and served. 
 
 



RESOLUTION 06-05-2013 
 
 

DIGEST 

Amends Civil Code section 3333.2 to increase the MICRA cap from $250,000 to 
Civil Code: Increase to MICRA cap 

$500,000. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to Resolution 03-03-2005, which was approved in principle. 
History:  

 

This resolution amends Civil Code section 3333.2 to increase the MICRA cap from 
$250,000 to $500,000. This resolution should be approved in principle because the 
present cap has been in place since the Medical Injury Compensation Reform Act was 
enacted in 1975 and its real value has been diminished accordingly.  

Reasons: 

 
The cap places a $250,000 cap on a plaintiff’s noneconomic damages. The value of 
$250,000 today translates to roughly $60,000 in 1975 dollars. The resulting economic 
inequality mandates an increase to an amount capable of meeting the needs of current 
victims. In order to bear any semblance of fairness, the MICRA cap on noneconomic 
damages should be relevant to the 2013 cost of living. This resolution would adjust the 
cap to a reasonable level. This limit should also be increased because members of the 
medical profession can now obtain higher policy limits than when the MICRA cap was 
first introduced.  
 
 



06-05-2013 
 

DIGEST 

Amends Civil Code section 3333.2 to increase the  
Civil Code: Increase to MICRA damages cap 

 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 3333.2 to read as follows: 
 
§ 3333.2 
 (a) In any action for injury against a health care provider based on professional 
negligence, the injured plaintiff shall be entitled to recover noneconomic losses to compensate 
for pain, suffering, inconvenience, physical impairment, disfigurement and other nonpecuniary 
damage. 
 (b) In no action shall the amount of damages for noneconomic losses exceed two hundred 
fifty thousand dollars ($250,000) five hundred thousand dollars ($500,000)
 (c) For purposes of this section: 

. 

 (1) “Health care provider” means any person licensed or certified pursuant to Division 2 
(commencing with Section 500) of the Business and Professions Code, or licensed pursuant to 
the Osteopathic Initiative Act, or the Chiropractic Initiative Act, or licensed pursuant to Chapter 
2.5 (commencing with Section 1440) of Division 2 of the Health and Safety Code; and any 
clinic, health dispensary, or health facility, licensed pursuant to Division 2 (commencing with 
Section 1200) of the Health and Safety Code. "Health care provider" includes the legal 
representatives of a health care provider; 
 (2) “Professional negligence” means a negligent act or omission to act by a health care 
provider in the rendering of professional services, which act or omission is the proximate cause 
of a personal injury or wrongful death, provided that such services are within the scope of 
services for which the provider is licensed and which are not within any restriction imposed by 
the licensing agency or licensed hospital. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Existing law, as it has been since the enactment of Medical Injury Compensation 
Reform Act in 1975, places a $250,000 cap on a plaintiff’s noneconomic damages (i.e. pain and 
suffering).  The value of $250,000 today translates roughly to $60,000 in 1975 dollars.  
Conversely, had the statute been indexed for inflation, the statutory amount would be over $1 
million. 

 There have been a multitude of studies regarding the impact of MICRA, and some 



 

 

 
 

support for the argument that the cap disproportionately affects plaintiffs with small economic 
damages, but great damage to their quality of life. 
 
This Solution

 

:  This resolution would change the cap from $250,000 to $500,000, to more fairly 
balance the interests of health care professionals with the need to ensure an adequate remedy for 
medical malpractice victims. 

 Many portions of the statutory scheme, including the existence of a damages cap, have 
survived constitutional challenges (such as equal protection and due process). (See Stinnett v. 
Tam (2011) 198 Cal.App.4th 1412.)  Other states have found such cap to be unconstitutional. 
 
 The subject resolution focuses specifically on the amount of the statutory cap on damages 
(rather than the constitutionality).  While it is clear that the legislature perceived that high 
malpractice insurance costs posed problems with respect to the availability of coverage, it is not 
clear that those problems still exist.  Moreover, studies have also shown that the passage of 
MICRA did not alleviate the sharp increases in medical malpractice insurance premiums 
insomuch as Proposition 103, allowing state regulation, was passed in 1988. 
 
LEGISLATIVE HISTORY 
Not known. 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Erin Noonan, Los Angeles Superior Court, 
12720 Norwalk Boulevard Dept. C, Norwalk, CA  90650; (562) 807-7494; 
enoonan@lasuperiorcourt.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Erin Noonan 



RESOLUTION 06-06-2013 
 

DIGEST 

Adds California Rules of Court rule 2.590 to require that in any claim against a minor, 
the name of the minor and parents be substituted with initials in any pleading. 

Civil Procedure – Redacts Name of Minors and Minor’s Parents in Civil Pleadings 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends California Rules of Court rule 2.590 to require that in any claim 
against a minor, the name of the minor and parents be substituted with initials in any 
pleading.  This resolution should be disapproved because the failure to include names in 
pleadings will cause substantial errors in processing the case.  

Reasons: 

 
While the strong public policy to protect minors applies to juvenile and criminal 
proceedings, it has never been applied to civil proceedings. The case cited by proponent, 
Johnson v. Superior Court (2000) 80 Cal.App.4th 1050, sought identification of a sperm 
donor, presumably an adult, and not a child. In addition, redacting names or substituting 
initials on pleadings would make service of post-judgment process impossible since the 
serving party has no official record of the served party’s name. Thus, any court action 
post-judgment will require the publication of the name of the judgment creditor and the 
judgment debtor.  Also, this resolution would make judgment enforcement virtually 
impossible because the judgment debtor’s name was unknown. 
 
 



06-06-2013 
 

 
Civil: Redacting Minors' Names in Claims Against Them 

RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend the California Rules of Court to add Rule 2.590 to read as follows: 
 

 
Rule 2.590. 

 

Where a civil action or proceeding, not including family law or probate matters, asserts a 
claim against a minor, the name of the minor shall be redacted or replaced with the minor's 
initials in any pleading or other papers filed with the court.  If the parents of the minor are also 
identified in any pleading or document in an action involving a minor, their last name shall be 
redacted or replaced with initials as well. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  There is strong public policy to protect the identity of minors who are accused of 
wrongdoing or otherwise involved in litigation.  The state, as Parens Patriae, is charged with a 
continuing interest in minor children’s welfare.  Johnson v. Superior Court (2000) 80 Cal App. 
4th 1050, 878.  Federal courts protect the identity of minors who become involved in civil 
litigation.  (See Federal Rules of Civil Procedure Rule 5.2)  However, California has no rules 
which require that a minor’s identity be protected when they are identified in a civil action, 
whether accused of crimes or other “despicable conduct,” or as the victims of such crimes.  Once 
filed, pleadings in a civil action are subject to strict rules concerning the public’s access to court 
records, but there is no guarantee that a judge will seal the records containing the identity of a 
minor where there is no rule requiring it. 

This Solution

 

:  This resolution creates a new rule, 2.590, that requires the identity of a minor 
under the age of 16 to be protected in a civil proceeding.  This rule would adopt the federal rule 
which requires the identity of a minor to be redacted from any pleading filed with the court and 
those minors be identified by their initials to protect children from the public exposure of claims 
and allegations in civil proceedings which can follow them for the rest of their lives. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution compliments the various rules and statutes that protect the identity of minors in 
various court proceedings. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Edward Wallace, 16133 Ventura Boulevard 
Penthouse Suite A, Encino, CA  91436; (877) 282-4432; 



edward.wallace@edwardwallacelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Edward Wallac



RESOLUTION 06-06-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution should be disapproved.  California Law requires the caption of any judgment 
along with the names and parties exactly match the operative complaint.  If this rule were 
adopted, it would make enforcement virtually impossible because the judgment would identify 
the actual person against whom it is rendered.  At a minimum it would make enforcement more 
costly. 
 



RESOLUTION 06-07-2013 
 

DIGEST 

Amends Civil Code section 52.4 to add sexual orientation to the list of motivating factors 
in the use of physical force for which the victim may bring a civil action.  

Civil- Discrimination Based on Sexual Orientation  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Civil Code section 52.4 to add sexual orientation to the list of 
motivating factors in the use of physical force for which the victim may bring a civil 
action. This resolution should be approved in principle because criminal acts using 
physical force continue to plague the LGBT community motivated by hatred of a 
minority group.  

Reasons: 

 
This resolution would provide civil remedies for LGBT individuals whose complaints are 
often ignored as whining by police agencies. Even if prosecuted, criminal conviction 
and/or incarceration for the perpetrator does not salve the wounds suffered by the victim. 
A civil remedy provides some hope of justice.  
 
 



06-07-2013 
 

 
Civil: Damages When Violence Motivated by Gender or Sexual Orientation of the Victim 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 52.4 to read as follows: 
 
§52.4. 
 (a) Any person who has been subjected to gender and/or sexual orientation

 (b) An action brought pursuant to this section shall be commenced within three years of 
the act, or if the victim was a minor when the act occurred, within eight years after the date the 
plaintiff attains the age of majority or within three years after the date the plaintiff discovers or 
reasonably should have discovered the psychological injury or illness occurring after the age of 
majority that was caused by the act, whichever date occurs later. 

 violence may 
bring a civil action for damages against any responsible party. The plaintiff may seek actual 
damages, compensatory damages, punitive damages, injunctive relief, any combination of those, 
or any other appropriate relief. A prevailing plaintiff may also be awarded attorney's fees and 
costs. 

 (c) For purposes of this section, “gender violence” and “sexual orientation violence

 (1) One or more acts that would constitute a criminal offense under state law that has as 
an element the use, attempted use, or threatened use of physical force against the person or 
property of another, 

” is a 
form of sex discrimination and means any of the following: 

committed at least in part based on the gender of the victim, motivated by 
the gender and/or sexual orientation of the victim

 (2) A physical intrusion or physical invasion of a sexual nature under coercive conditions, 

 whether or not those acts have resulted in 
criminal complaints, charges, prosecution, or conviction. 

motivated by the gender and/or sexual orientation of the victim

 (d) Notwithstanding any other laws that may establish the liability of an employer for the 
acts of an employee, this section does not establish any civil liability of a person because of his 
or her status as an employer, unless the employer personally committed an act of gender 
violence. 

 whether or not those acts have 
resulted in criminal complaints, charges, prosecution, or conviction. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  The statute only makes reference to gender violence and does not include sexual 
orientation violence.  Under existing law, the gender violence must be “committed at least in part 
based on the gender of the victim”. 

The statutory language of section 52.4 does not include an express prohibition against sexual 



orientation violence. The statute’s reference to gender violence that is “committed at least in part 
based on the gender of the victim” is vague, general, and non-specific.  The broadening of this 
statute’s reach, to protect all individuals against sexual orientation violence in addition to gender 
violence, and the specific description of the prohibited acts, will serve to protect the interests of 
all people living and working in California. 
 
This Solution

 

:  Would amend the title of section 52.4 to state “Action for damages against party 
responsible for gender violence and sexual orientation violence.” Would amend section 52.4 (a) 
to include any person who has been subjected to gender “and/or sexual orientation violence.” 
Would amend section 52.4 (c) to include “sexual orientation violence” as a form of sex 
discrimination. Would amend section 52.4 (c)(1) by striking out the term “committed at least in 
part based on the gender of the victim” and replacing it with the term “motivated by the gender 
and/or sexual orientation of the victim”. Would amend section 52.4 (c)(2) to include the term 
“motivated by the gender and/or sexual orientation of the victim.” 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joseph  Goldstein, The Goldstein Law Firm, 
8912 Burton Way, Beverly Hills, CA  90211; (310) 553-4746; jgoldstein@gpfirm.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Joseph  Goldstein



RESOLUTION 06-08-2013 

 
DIGEST 

Amends Code of Civil Procedure sections 425.16 and 904.2 to make an order granting or 
denying an “Anti-SLAPP” motion immediately appealable in limited civil cases.   

Civil Procedure: Right to Appeal Limited Civil Anti-SLAPP Rulings 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Code of Civil Procedure section 425.16 and 904.2 to make an order 
granting or denying an “Anti-SLAPP” motion immediately appealable in limited civil cases.  
This resolution should be approved in principlebecause it would place provide litigants in limited 
civil cases with the same appellate rights as provided to litigants in unlimited civil cases.   

Reasons: 

 
The Anti-SLAPP statute, codified at Code of Civil Procedure section 425.16, provides both 
parties with an immediate right to appeal any ruling granting or denying an Anti-SLAPP motion 
in an unlimited civil case.  This resolution would make an order granting or denying a special 
motion to strike appealable  in all cases, including limited civil cases where the amount in 
dispute does not exceed $25,000.   An appeal from an Anti-SLAPP motion in a limited civil case 
would go not to the appellate court, but to the appelate department of the superior court.  
Accordingly, any concerns about the delays caused by interlocutory appeals are ameliorated by 
the fact that the appellate divisions of the superior courts render decisions on a more expedient 
basis than appeals before the the various Courts of Appeal.  Because cases involving Anti-
SLAPP motions typically involve First Amendment, malicious prosecution or other important 
issues, prompt appellate review of orders granting or denying Anti-SLAPP motions is warranted, 
regardless of the jurisdictional amount of the case. 
 
As drafted, this resolution contains a proposed amendment to Code of Civil Procedure section 
425.16 which would affect the wrong provision of the Code of Civi Procedure.  Specifically, the 
substantive argument for this resolution advocates that an appeal should be permitted under 
section 904.2 of the Code of Civil Procedure, but the proposed amendment instead adds “904.3” 
to subsection (i).  This should be addressed by the proponent to ensure the appropriate code 
section is made pat of the resolution. 
 
 
 

 



06-08-2013 
 

 
Civil Procedure: Right to Appeal Limited Civil Anti-SLAPP Rulings 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 425.16 and 904.2 to read as follows: 
 
§425.16 

(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits 
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech and 
petition for the redress of grievances. The Legislature finds and declares that it is in the public 
interest to encourage continued participation in matters of public significance, and that this 
participation should not be chilled through abuse of the judicial process. To this end, this section 
shall be construed broadly. 

(b) (1) A cause of action against a person arising from any act of that person in 
furtherance of the person’s right of petition or free speech under the United States Constitution 
or the California Constitution in connection with a public issue shall be subject to a special 
motion to strike, unless the court determines that the plaintiff has established that there is a 
probability that the plaintiff will prevail on the claim. 

(2) In making its determination, the court shall consider the pleadings, and supporting 
and opposing affidavits stating the facts upon which the liability or defense is based. 

(3) If the court determines that the plaintiff has established a probability that he or she 
will prevail on the claim, neither that determination nor the fact of that determination shall be 
admissible in evidence at any later stage of the case, or in any subsequent action, and no burden 
of proof or degree of proof otherwise applicable shall be affected by that determination in any 
later stage of the case or in any subsequent proceeding. 

(c) (1) Except as provided in paragraph (2), in any action subject to subdivision (b), a 
prevailing defendant on a special motion to strike shall be entitled to recover his or her attorney’s 
fees and costs. If the court finds that a special motion to strike is frivolous or is solely intended to 
cause unnecessary delay, the court shall award costs and reasonable attorney’s fees to a plaintiff 
prevailing on the motion, pursuant to Section 128.5. 

(2) A defendant who prevails on a special motion to strike in an action subject to 
paragraph (1) shall not be entitled to attorney’s fees and costs if that cause of action is brought 
pursuant to Section 6259, 11130, 11130.3, 54960, or 54960.1 of the Government Code. Nothing 
in this paragraph shall be construed to prevent a prevailing defendant from recovering attorney’s 
fees and costs pursuant to subdivision (d) of Section 6259, 11130.5, or 54690.5. 

(d) This section shall not apply to any enforcement action brought in the name of the 
people of the State of California by the Attorney General, district attorney, or city attorney, 
acting as a public prosecutor. 

(e) As used in this section, “act in furtherance of a person’s right of petition or free 
speech under the United States or California Constitution in connection with a public issue” 
includes: (1) any written or oral statement or writing made before a legislative, executive, or 
judicial proceeding, or any other official proceeding authorized by law, (2) any written or oral 
statement or writing made in connection with an issue under consideration or review by a 



legislative, executive, or judicial body, or any other official proceeding authorized by law, (3) 
any written or oral statement or writing made in a place open to the public or a public forum in 
connection with an issue of public interest, or (4) any other conduct in furtherance of the exercise 
of the constitutional right of petition or the constitutional right of free speech in connection with 
a public issue or an issue of public interest. 

(f) The special motion may be filed within 60 days of the service of the complaint or, in 
the court’s discretion, at any later time upon terms it deems proper. The motion shall be 
scheduled by the clerk of the court for a hearing not more than 30 days after the service of the 
motion unless the docket conditions of the court require a later hearing. 

(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of 
motion made pursuant to this section. The stay of discovery shall remain in effect until notice of 
entry of the order ruling on the motion. The court, on noticed motion and for good cause shown, 
may order that specified discovery be conducted notwithstanding this subdivision. 

(h) For purposes of this section, “complaint” includes “cross-complaint” and “petition,” 
“plaintiff” includes “cross-complainant” and “petitioner,” and “defendant” includes “cross-
defendant” and “respondent.” 

(i) An order granting or denying a special motion to strike shall be appealable under 
Sections 904.1 and 904.3

(j) (1) Any party who files a special motion to strike pursuant to this section, and any 
party who files an opposition to a special motion to strike, shall, promptly upon so filing, 
transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed, filed caption 
page of the motion or opposition, a copy of any related notice of appeal or petition for a writ, and 
a conformed copy of any order issued pursuant to this section, including any order granting or 
denying a special motion to strike, discovery, or fees. 

. 

(2) The Judicial Council shall maintain a public record of information transmitted 
pursuant to this subdivision for at least three years, and may store the information on microfilm 
or other appropriate electronic media. 
 
§904.2 

An appeal of a ruling by a superior court judge or other judicial officer in a limited civil 
case is to the appellate division of the superior court. An appeal of a ruling by a superior court 
judge or other judicial officer in a limited civil case may be taken from any of the following: 

(a) From a judgment, except (1) an interlocutory judgment, or (2) a judgment of contempt 
that is made final and conclusive by Section 1222. 

(b) From an order made after a judgment made appealable by subdivision (a). 
(c) From an order changing or refusing to change the place of trial. 
(d) From an order granting a motion to quash service of summons or granting a motion to 

stay the action on the ground of inconvenient forum, or from a written order of dismissal under 
Section 581d following an order granting a motion to dismiss the action on the ground of 
inconvenient forum. 

(e) From an order granting a new trial or denying a motion for judgment notwithstanding 
the verdict. 

(f) From an order discharging or refusing to discharge an attachment or granting a right to 
attach order. 

(g) From an order granting or dissolving an injunction, or refusing to grant or dissolve an 
injunction. 



(h) From an order appointing a receiver.  

 
(i) From an order granting or denying a special motion to strike under Section 425.16 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Michael R. Sohigian, Richard Kaplan, Randall Spencer, Matilda Callahan, 
Charles Parselle, Elizabeth Moreno, Scott Schomer, John S. Birke, Keith Turner, Kenneth 
Petrulis, Stephen L. Raucher 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Code of Civil Procedure section 425.15 (“Anti-SLAPP Statute”) was adopted to 
address the Legislature’s finding of “a disturbing increase in lawsuits brought primarily to chill 
the valid exercise of the constitutional rights of freedom of speech and petition for the redress of 
grievances.”  The Legislature declared it “in the public interest to encourage continued 
participation in matters of public significance, and . . . this participation should not be chilled 
through abuse of the judicial process.  To this end,” the Legislature concluded, “this section shall 
be construed broadly.”  In subdivision (i), the Anti-SLAPP Statute provides both sides with an 
immediate right to appeal any ruling granting or denying an Anti-SLAPP motion “under Section 
904.1.”  But Code of Civil Procedure section 904.1 applies only to “[a]n appeal, other than in a 
limited civil case.”  Despite the Legislature’s mandate that the Anti-SLAPP Statute be construed 
broadly, appeal, essential to protect litigants’ constitutional rights, is denied to Limited Civil 
litigants. 

This Solution

 

:  The Resolution changes existing law by amending the Anti-SLAPP Statute, and 
section 904.2, to provide a right to appeal an order granting or denying an Anti-SLAPP motion 
under both sections 904.1 and 904.2. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael Sohigian, Law Office of Michael R. 
Sohigian, 10940 Wilshire Boulevard Eighteenth Floor`, Los Angeles, California  90024; (310) 
914-2494; msohigian@mrslaw.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Michael Sohigian 



RESOLUTION 06-09-2013 

 
DIGEST 
Civil Procedure: Default Judgment Based On Statement of Damages 

 

Amends Code of Civil Procedure section 425.11 to permit a plaintiff to seek all damages 
discovered during the case through a default judgment after an order granting terminating 
sanctions. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Code of Civil Procedure section 425.11 to permit a plaintiff to seek all 
damages discovered during the case through a default judgment after an order granting 
terminating sanctions.  This resolution should be approved in principle because it will permit a 
plaintiff to recover the actual amount of damages determined during discovery from a defendant 
against whom terminating sanctions have been issued during the litigation.   

Reasons: 

 
This resolution will allow a plaintiff, in any case where a court has issued an order for 
terminating sanctions, to recover all of the damages discovered during the litigation through a 
default judgment.  Currently, a plaintiff in a non-personal injury case can only receive a default 
judgment for the amount demanded in the complaint.  (Code Civ. Proc. §§ 425.10, 580, 585.)  
Limiting a default judgment to the specific amount demanded in the complaint, though, 
prejudices those plaintiffs’ true damages that cannot be known at the time the complaint is filed, 
such as when the complaint arises from the unlawful concealment of financial information, an 
unfair business practice, or where a short statute of limitations requires the complaint to be filed 
before damages are certain.  While a plaintiff who pleads that he or she has suffered damages in 
excess of the jurisdictional minimum is sufficient to set the pleadings, it is not always sufficient 
for entering a default judgment.  (Schwab v. Rondel Homes (1991) 53 Cal.3d 428, 433-435.)  
However, when a defendant appears in a case, he or she can discover and challenge the damages 
claimed by the plaintiff.  Thus, if terminating sanctions are issued against a defendant, the 
plaintiff should be allowed to receive a default judgment for the amount of damages determined 
during the litigation, not just the damages pleaded or prayed for in the complaint.   
 
The policy for limiting the damages recoverable following a default is to provide due process 
and to ensure that a defendant who declines to contest an action does not subject himself or 
herself to open-ended liability.  (In re Marriage of Wells (1988) 206 Cal.App.3d 1434, 1437; 
Greenup v. Rodman (1986) 42 Cal.3d 822, 826.)  That policy is not furthered where a defendant 
is subject to a default judgment because of terminating sanctions, because the defendant has had 
notice and the opportunity to appear and participate in the case, and has chosen not to do so. 
 
  



06-09-2013 
 

 

Statements of damages allowed in all cases where terminating sanctions may be issued to allow 
plaintiffs in contested cases to recover their actual damages as discovered in the course of 
litigation 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure  section 425.11, to read as follows: 
 
§425.11  

(a) As used in this section: 

(1) "Complaint" includes a cross-complaint. 

(2) "Plaintiff" includes a cross-complainant. 

(3) "Defendant" includes a cross-defendant. 

(b) When a complaint is filed in an action to recover damages for personal injury or wrongful 
death, the defendant may at any time request a statement setting forth the nature and amount of 
damages being sought. The request shall be served upon the plaintiff, who shall serve a 
responsive statement as to the damages within 15 days. In the event that a response is not served, 
the defendant, on notice to the plaintiff, may petition the court in which the action is pending to 
order the plaintiff to serve a responsive statement. 

(c) If no request is made for the statement referred to in subdivision (b), and in any case where 
terminating sanctions are sought against a defendant, the plaintiff shall serve the statement on the 
defendant before a default may be taken.  

(d) The statement referred to in subdivision (b) shall be served in the following manner: 

Where the statement is permitted in relation to a 
motion requesting terminating sanctions, that statement must be served on the defendant 
concurrently with the notice of motion.  Where the statement is permitted in relation to an order 
to show cause for the issuance of terminating sanctions, then that statement must be served on 
the defendant no later than five court days after the court issues that order to show cause.  
“Terminating sanctions” shall mean those orders identified in Code of Civil Procedure section 
2023.030, and orders striking the pleading(s) of a defendant pursuant to a motion to strike, a 
motion for terminating sanctions, or an order to show cause,  

 (1) If a party has not appeared in the action, the statement shall be served in the same 
manner as a summons. 

 (2) If a party has appeared in the action, the statement shall be served upon the party's 
attorney, or upon the party if the party has appeared without an attorney, in the manner provided 
for service of a summons or in the manner provided by Chapter 5 (commencing with Section 
1010) of Title 14 of Part 2. 
(e) The statement referred to in subdivision (b) may be combined with the statement described in 
Section 425.115. 
 

(Proposed new language underlined; language to be deleted stricken.) 



 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  A plaintiff in a non-personal injury case can only receive a default judgment for 
the amount demanded in the complaint.  (Code Civ. Proc. §§ 425.10, 580, 585)  That plaintiff is 
limited to recovering the amount of damages plead in his or her complaint even where the default 
judgment results from terminating sanctions against a defendant who has had the opportunity to 
participate in the litigation and evaluate the plaintiff’s actual damages.  The policy for limiting 
the damages recoverable following a default is both to provide due process and to ensure that a 
defendant who declines to contest an action does not subject himself or herself to open-ended 
liability.  (In re Marriage of Wells (1988) 206 Cal.App.3d 1434, 1437; Greenup v. Rodman 
(1986) 42 Cal.3d 822, 826)  That policy is not furthered where a defendant is subject to a default 
judgment because of terminating sanctions. 

This Solution

 

:  This resolution will allow a plaintiff in a non-personal injury case to receive the 
full amount of damages discovered in the course of litigation through a default judgment 
following an order for terminating sanctions against the defendant.  Limiting a default judgment 
to the amount demanded in the complaint prejudices plaintiffs whose full damages cannot be 
known when the complaint is filed--e.g. where the complaint arises from the defendant’s 
unlawful concealment of financial information, unfair business practices, or where a short statute 
of limitations requires the complaint to be filed before the plaintiff’s damages are certain.  The 
actual amount of damages in such cases can be determined by both parties during litigation 
through discovery.  Although pleading that a plaintiff has suffered damages in excess of the 
jurisdictional minimum of the court is sufficient to set the pleadings, it is not always sufficient 
for entering a default judgment against a defendant.  (Schwab v. Rondel Homes (1991) 53 Cal.3d 
428, 433-435) When a defendant appears in a case he or she can discover and challenge 
plaintiff’s damages.   Therefore, if terminating sanctions are issued against a defendant, the 
plaintiff should be allowed to receive a default judgment for the amount of damages determined 
during the litigation, not just the damages pleaded or prayed for in the complaint.  Terminating 
sanctions are issued only where lesser sanctions will not bring about compliance or where the 
sanctioned party has violated a court order.  (R.S. Creative, Inc. v. Creative Cotton, Ltd. (1999) 
75 Cal.App.4th 486, 496; Lang v. Hochman (2000) 77 Cal.App.4th 1225, 1247)  They are issued 
where a party has appeared in a case, has had the opportunity to participate in the litigation, and 
to discover, evaluate and contest the potential damages.  In that situation, the defendant is on 
notice of his or her potential liability before subjecting himself or herself to terminating sanctions 
and a default judgment.  The plaintiff in such a case should be allowed a default judgment in an 
amount consistent with his or her actual damages instead of being limited to the amount pleaded 
in the complaint. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 



 
AUTHOR AND/OR PERMANENT CONTACT:  Summer Haro, Goodman & Associates, 3840 
Watt Avenue Building A, Sacramento, CA  95821; (916) 6430600; suharo@goodman-law.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Summer  Haro



RESOLUTION 06-10-2013 

 
DIGEST 

Amends Code of Civil Procedure sections 85, 86, and 86.1 to raise the jurisdictional limits for an 
unlimited civil case from $25,000 to $250,000.  

Civil Procedure: Jurisdictional Limits For Unlimited Civil Cases 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

Amends Code of Civil Procedure sections 85, 86, and 86.1 to raise the jurisdictional limits for an 
unlimited civil case from $25,000 to $250,000.  This resolution should be disapproved because 
the increase of the jurisdiction amount – ten times the current requirement – is unreasonable. 

Reasons: 

 
While the proponent correctly points out that all unlimited cases are entitled to full rights of 
discovery, the proponent assumes that cases with damages in the high five figures, or low six 
figures should not be permitted these rights.  The proponent states that the transactional costs of 
litigating cases with claimed damages less than $250,000 would benefit from the discovery and 
pre-trial procedures applied in limited civil cases.  While the proponent’s goal of streamlining 
cases and lessening the costs and attorney fees incurred by both parties is laudable, limiting 
discovery rights for cases that fall in between the current $25,000 jurisdictional limit and the 
proposed $250,000 requirement is a solution not proportional to the problem at hand.  Indeed, 
under this Resolution every medical malpractice case would automatically be a limited 
jurisdiction case pursuant to the MICRA limits. While an increase in the jurisdictional limit may 
be appropriate, raising the jurisdictional limit to ten times the current amount is too much of an 
increase and will have a negative effect on a great many cases in which full discovery is 
warranted.  Such cases would include, but are not limited to, employment cases of low wage 
earners and personal injury cases with non-catastrophic medical injuries, both of which can be 
complicated and require full discovery.  This solution, as proposed by the resolution, creates 
more problems than it would solve.  
 
 



06-10-2013 
 

 
Civil Procedure:  Limited Civil Increase in Jurisdictional Limits 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 85, 86 and 86.1 to 
read as follows: 
 

 
§ 85  

An action or special proceeding shall be treated as a limited civil case if all of the 
following conditions are satisfied, and, notwithstanding any statute that classifies an 
action or special proceeding as a limited civil case, an action or special proceeding shall 
not be treated as a limited civil case unless all of the following conditions are satisfied: 

(a) The amount in controversy does not exceed two hundred fifty thousand dollars 
($250,000) twenty-five thousand dollars ($25,000)

(b) The relief sought is a type that may be granted in a limited civil case. 

. As used in this section, "amount in 
controversy" means the amount of the demand, or the recovery sought, or the value of the 
property, or the amount of the lien, that is in controversy in the action, exclusive of 
attorneys' fees, interest, and costs. 

(c) The relief sought, whether in the complaint, a cross-complaint, or otherwise, is 
exclusively of a type described in one or more statutes that classify an action or special 
proceeding as a limited civil case or that provide that an action or special proceeding is 
within the original jurisdiction of the municipal court, including, but not limited to, the 
following provisions: 
 (1) Section 798.61 or 798.88 of the Civil Code. 

(2) Section 1719 of the Civil Code. 
(3) Section 3342.5 of the Civil Code. 
(4) Section 86 of the Code of Civil Procedure. 
(5) Section 86.1 of the Code of Civil Procedure. 
(6) Section 1710.20 of the Code of Civil Procedure. 

 (7) Section 7581 of the Food and Agricultural Code. 
(8) Section 12647 of the Food and Agricultural Code. 
(9) Section 27601 of the Food and Agricultural Code. 
(10) Section 31503 of the Food and Agricultural Code. 
(11) Section 31621 of the Food and Agricultural Code. 
(12) Section 52514 of the Food and Agricultural Code. 
(13) Section 53564 of the Food and Agricultural Code. 
(14) Section 53069.4 of the Government Code. 

 (15) Section 53075.6 of the Government Code. 
(16) Section 53075.61 of the Government Code. 
(17) Section 5411.5 of the Public Utilities Code. 
(18) Section 9872.1 of the Vehicle Code. 

 (19) Section 10751 of the Vehicle Code. 



 (20) Section 14607.6 of the Vehicle Code. 
(21) Section 40230 of the Vehicle Code. 
(22) Section 40256 of the Vehicle Code. 
(d) This section shall remain in effect only until January 1, 2016, and as of that 

date is repealed, unless a later enacted statute, that is enacted before January 1, 2016, 
deletes or extends that date. 
 
§ 86 
 

(a) The following civil cases and proceedings are limited civil cases: 
(1) A case at law in which the demand, exclusive of interest, or the value of the 

property in controversy amounts to two hundred fifty thousand dollars ($250,000)  
twenty-five thousand dollars ($25,000)

(2) An action for dissolution of partnership where the total assets of the 
partnership do not exceed 

 or less. This paragraph does not apply to a case 
that involves the legality of any tax, impost, assessment, toll, or municipal fine, except an 
action to enforce payment of delinquent unsecured personal property taxes if the legality 
of the tax is not contested by the defendant. 

two hundred fifty thousand dollars ($250,000)twenty-five 
thousand dollars ($25,000); an action for interpleader where the amount of money or the 
value of the property involved does not exceed two hundred fifty thousand dollars 
($250,000) twenty-five thousand dollars ($25,000)

(3) An action to cancel or rescind a contract when the relief is sought in 
connection with an action to recover money not exceeding 

. 

two hundred fifty thousand 
dollars ($250,000) twenty-five thousand dollars ($25,000) or property of a value not 
exceeding two hundred fifty thousand dollars ($250,000)twenty-five thousand dollars 
($25,000)

(4) A proceeding in forcible entry or forcible or unlawful detainer where the 
whole amount of damages claimed is 

, paid or delivered under, or in consideration of, the contract; actions to revise a 
contract where the relief is sought in an action upon the contract if the action otherwise is 
a limited civil case. 

two hundred fifty thousand dollars ($250,000) 
twenty-five thousand dollars ($25,000)

(5) An action to enforce and foreclose liens on personal property where the 
amount of the liens is 

 or less. 

two hundred fifty thousand dollars ($250,000)  twenty-five 
thousand dollars ($25,000)

(6) An action to enforce and foreclose, or a petition to release, a lien arising under 
the provisions of Chapter 4 (commencing with Section 8400) of Title 2 of Part 6 of 
Division 4 of the Civil Code, or to enforce and foreclose an assessment lien on a common 
interest development as defined in Section 1351 of the Civil Code, where the amount of 
the liens is 

 or less. 

two hundred fifty thousand dollars ($250,000) twenty-five thousand dollars 
($25,000) or less. However, if an action to enforce the lien affects property that is also 
affected by a similar pending action that is not a limited civil case, or if the total amount 
of the liens sought to be foreclosed against the same property aggregates an amount in 
excess of two hundred fifty thousand dollars ($250,000) twenty-five thousand dollars 
($25,000)

(7) Actions for declaratory relief when brought pursuant to either of the 
following: 

, the action is not a limited civil case. 



(A) By way of cross-complaint as to a right of indemnity with respect to the relief 
demanded in the complaint or a cross-complaint in an action or proceeding that is 
otherwise a limited civil case. 

(B) To conduct a trial after a nonbinding fee arbitration between an attorney and 
client, pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of Division 3 
of the Business and Professions Code, where the amount in controversy is two hundred 
fifty thousand dollars ($250,000) twenty-five thousand dollars ($25,000)

(8) An action to issue a temporary restraining order or preliminary injunction; to 
take an account, where necessary to preserve the property or rights of any party to a 
limited civil case; to make any order or perform any act, pursuant to Title 9 (commencing 
with Section 680.010) of Part 2 (enforcement of judgments) in a limited civil case; to 
appoint a receiver pursuant to Section 564 in a limited civil case; to determine title to 
personal property seized in a limited civil case. 

 or less. 

(9) An action under Article 3 (commencing with Section 708.210) of Chapter 6 of 
Division 2 of Title 9 of Part 2 for the recovery of an interest in personal property or to 
enforce the liability of the debtor of a judgment debtor where the interest claimed 
adversely is of a value not exceeding two hundred fifty thousand dollars 
($250,000)twenty-five thousand dollars ($25,000) or the debt denied does not exceed two 
hundred fifty thousand dollars ($250,000) twenty-five thousand dollars ($25,000)

(10) Arbitration-related petitions filed pursuant to either of the following: 
. 

(A) Article 2 (commencing with Section 1292) of Chapter 5 of Title 9 of Part 3, 
except for uninsured motorist arbitration proceedings in accordance with Section 11580.2 
of the Insurance Code, if the petition is filed before the arbitration award becomes final 
and the matter to be resolved by arbitration is a limited civil case under paragraphs (1) to 
(9), inclusive, of subdivision (a) or if the petition is filed after the arbitration award 
becomes final and the amount of the award and all other rulings, pronouncements, and 
decisions made in the award are within paragraphs (1) to (9), inclusive, of subdivision 
(a). 

(B) To confirm, correct, or vacate a fee arbitration award between an attorney and 
client that is binding or has become binding, pursuant to Article 13 (commencing with 
Section 6200) of Chapter 4 of Division 3 of the Business and Professions Code, where 
the arbitration award is two hundred fifty thousand dollars ($250,000) twenty-five 
thousand dollars ($25,000)

(b) The following cases in equity are limited civil cases: 
 or less. 

(1) A case to try title to personal property when the amount involved is not more 
than two hundred fifty thousand dollars ($250,000)twenty-five thousand dollars 
($25,000)

(2) A case when equity is pleaded as a defensive matter in any case that is 
otherwise a limited civil case. 

. 

(3) A case to vacate a judgment or order of the court obtained in a limited civil 
case through extrinsic fraud, mistake, inadvertence, or excusable neglect.  
 
§ 86.1 
 

An action brought pursuant to the Long-Term Care, Health, Safety, and Security 
Act of 1973 (Chapter 2.4 (commencing with Section 1417) of Division 2 of the Health 



and Safety Code) is a limited civil case if civil penalties are not sought or amount to two 
hundred fifty thousand dollars ($250,000)twenty-five thousand dollars ($25,000)
 

 or less. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  The current jurisdictional limit for limited civil cases is $25,000.  Any 
civil action with more than $25,000 in dispute is an unlimited civil case wherein each 
side is entitled to full rights of discovery, whether the amount in dispute is $26,000 or 
$26 million. The problem is that it is very difficult to litigate cases with less than 
$250,000 in dispute and not incur attorney fees and costs that exceed half the amount in 
dispute.  The high transactional costs of litigating cases in which $250,000 or less is in 
dispute results in litigants walking away from otherwise valid claims or results in litigants 
who “win” but in reality recover little or nothing after paying their attorney. 

This Solution

 

:  This resolution would increase the current jurisdictional limit for limited 
civil cases to $250,000.  The limitation on discovery in limited civil cases will cause 
attorney fees in cases where the amount in dispute is between $25,000 and $250,000 to 
be significantly less than such fees are now, resulting in a drastic reduction in the cost to 
the litigants in resolving such cases. Cases worth less than $250,000 would benefit from 
the discovery and pre-trial procedures applied to limited civil cases which include: (1) 
party questionnaires designed to elicit core information related to the claims or defenses, 
and pre-trial disclosures of witnesses and evidence intended to be used to establish claims 
or defenses (Code Civ. Proc., §§ 93, 96); and (2) limitations in discovery where each 
party may take one deposition and propound a total of thirty-five discovery requests 
(Code Civ. Proc., § 94).  The parties still have the procedural safeguards for additional 
discovery because they may stipulate for additional discovery and any party may apply to 
the Court for additional discovery. (See Code Civ. Proc. §§ 91, subd. (c) and 95.)  In 
balancing fairness and efficiency, this higher jurisdictional limit is likely to result in a 
more efficient resolution of claims under $250,000 in such a manner that the parties will 
still be afforded their day in court in a fair manner. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  David Greeley, Seltzer Caplan 
McMahon Vitek, 750 B Street, Suite 2100, San Diego, CA  92101; (619) 685-3150; 
Greeley@scmv.com. 
 
RESPONSIBLE FLOOR DELEGATE:  David Greeley 
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In light of modern litigation costs, the proposal to increase the amount of controversy 
requirements for unlimited jurisdiction before California’s Superior Courts is well taken.  
Increasing the amount in controversy requirement to $250,000, however, appears excessive, 
and it is unclear whether claims seeking recovery in excess of the Superior Court’s current 
unlimited jurisdictional amount should be subject to the discovery and procedural limitations of 
the Superior Court’s limited jurisdiction.  As a point of reference the amount in controversy 
requirements for federal diversity jurisdiction is more than $75,000.  Additionally, the 
resolution does not address the impact on California’s judiciary that could result from funneling 
unlimited jurisdiction matters to the court departments that handle limited jurisdiction 
matters. 

Counterargument to 6-10 by BANSDC 

 



BASF Counterargument to Resolution 06-10-2013 

Resolution 06-10-2013 proposes to raise the amount in controversy that 
determines whether a civil action is a limited civil case from the present $25,000 ceiling 
to $250,000.  The statement of reasons does not provide any empirical data 
demonstrating that the current level needs to be raised.  Rather the statement of 
reasons merely asserts that it is uneconomical to fully litigate any matter involving less 
than $250,000.  That contention is anecdotal and, depending on the nature of the case, 
including whether the prevailing party may be entitled to attorney’s fees, not always 
true.  The statement of reasons also does not provide any data as to what percentage 
of civil actions now involve disputes between $25,000 and $250,000 that would 
suddenly become limited civil actions.  One suspects that such cases constitute a fairly 
large percentage of all civil actions, and that many litigants with such claims would not 
wish to have their ability to litigate their cases limited.   

If the proponent of this resolution can develop data to support a modest increase 
in the limited civil case ceiling, a less ambitious resolution might gain support at the 
2014 Conference. 

  



 
 

RESOLUTION 06-11-2013 
 

DIGEST 

Eliminates motions for summary judgment by repealing Code of Civil Procedure section 437c. 
Civil Procedure: Repeal of Motions for Summary Judgment 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution eliminates motions for summary judgment by repealing Code of Civil Procedure 
section 437c.  This resolution should be disapproved because associates must learn that the law is 
a harsh and demanding master. 

Reasons: 

 
While it is commendable to want to lighten the load for exhausted and unappreciated associates, 
and to save a few forests, we should actually support sustainable forestry and create jobs by 
passing a resolution that all motions for summary judgment must be printed on paper made from 
sustainably harvested timber.  
 
Summary judgment motions are a very useful tool that forces parties to assess the strengths and 
weaknesses of their case well before trial, saving their clients a lot of money by disposing of the 
case before trial or forcing the parties into meaningful settlement discussions.  Perhaps the real 
purpose of abolishing motions for summary judgment is to put more money into the attorneys’ 
pockets by forcing all cases to trial.  If, as the author of this resolution, the esteemed Mr. 
Bigeleisen, assures us that it is standard practice at firms for partners to assign summary 
judgment motions to associates on short notice, then the partners and the firms need to be 
reminded that “[o]ver and over again it has been said that the procedure is drastic and should be 
used with caution.” Harding v. MacDougal (1969) 275 Cal.App.2d 396, 399. 
 
If summary judgment has been corrupted into a tool to increase billable hours, then sadly, 
lawyers are foisting ill-conceived and poorly written briefs on the already overburdened judges 
and their overburdened research attorneys, filing motions they do not intend to win. 
 
While motions for summary judgment are a pain in the neck for both the moving and opposing 
party, when used sparingly and well, they are a masterful weapon in the arsenal of the civil trial 
lawyer.  
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06-11-2013 

 
DIGEST 

 
Civil Procedure:  Eliminates the need to draft or oppose motions for summary judgment 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to repeal the current Code of Civil Procedure section 437c and the version which is 
scheduled to take effect on January 1, 2015, as follows: 
 
§ 437c. Grounds for and effect of summary judgment; procedure on motion 

Effective: January 1, 2012 
 
(a) Any party may move for summary judgment in any action or proceeding if it is contended 
that the action has no merit or that there is no defense to the action or proceeding. The motion 
may be made at any time after 60 days have elapsed since the general appearance in the action or 
proceeding of each party against whom the motion is directed or at any earlier time after the 
general appearance that the court, with or without notice and upon good cause shown, may 
direct. Notice of the motion and supporting papers shall be served on all other parties to the 
action at least 75 days before the time appointed for hearing. However, if the notice is served by 
mail, the required 75-day period of notice shall be increased by five days if the place of address 
is within the State of California, 10 days if the place of address is outside the State of California 
but within the United States, and 20 days if the place of address is outside the United States, and 
if the notice is served by facsimile transmission, Express Mail, or another method of delivery 
providing for overnight delivery, the required 75-day period of notice shall be increased by two 
court days. The motion shall be heard no later than 30 days before the date of trial, unless the 
court for good cause orders otherwise. The filing of the motion shall not extend the time within 
which a party must otherwise file a responsive pleading. 
(b)(1) The motion shall be supported by affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 
supporting papers shall include a separate statement setting forth plainly and concisely all 
material facts which the moving party contends are undisputed. Each of the material facts stated 
shall be followed by a reference to the supporting evidence. The failure to comply with this 
requirement of a separate statement may in the court's discretion constitute a sufficient ground 
for denial of the motion. 
(2) Any opposition to the motion shall be served and filed not less than 14 days preceding the 
noticed or continued date of hearing, unless the court for good cause orders otherwise. The 
opposition, where appropriate, shall consist of affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. 
(3) The opposition papers shall include a separate statement that responds to each of the material 
facts contended by the moving party to be undisputed, indicating whether the opposing party 
agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly and 
concisely any other material facts that the opposing party contends are disputed. Each material 
fact contended by the opposing party to be disputed shall be followed by a reference to the 
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supporting evidence. Failure to comply with this requirement of a separate statement may 
constitute a sufficient ground, in the court's discretion, for granting the motion. 
(4) Any reply to the opposition shall be served and filed by the moving party not less than five 
days preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. 
(5) Evidentiary objections not made at the hearing shall be deemed waived. 
(6) Except for subdivision (c) of Section 1005 relating to the method of service of opposition and 
reply papers, Sections 1005 and 1013, extending the time within which a right may be exercised 
or an act may be done, do not apply to this section. 
(7) Any incorporation by reference of matter in the court's file shall set forth with specificity the 
exact matter to which reference is being made and shall not incorporate the entire file. 
(c) The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. In determining whether the papers show that there is no triable issue as to any 
material fact the court shall consider all of the evidence set forth in the papers, except that to 
which objections have been made and sustained by the court, and all inferences reasonably 
deducible from the evidence, except summary judgment may not be granted by the court based 
on inferences reasonably deducible from the evidence, if contradicted by other inferences or 
evidence, which raise a triable issue as to any material fact. 
(d) Supporting and opposing affidavits or declarations shall be made by any person on personal 
knowledge, shall set forth admissible evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated in the affidavits or declarations. Any objections based 
on the failure to comply with the requirements of this subdivision shall be made at the hearing or 
shall be deemed waived. 
(e) If a party is otherwise entitled to a summary judgment pursuant to this section, summary 
judgment may not be denied on grounds of credibility or for want of cross-examination of 
witnesses furnishing affidavits or declarations in support of the summary judgment, except that 
summary judgment may be denied in the discretion of the court, where the only proof of a 
material fact offered in support of the summary judgment is an affidavit or declaration made by 
an individual who was the sole witness to that fact; or where a material fact is an individual's 
state of mind, or lack thereof, and that fact is sought to be established solely by the individual's 
affirmation thereof. 
(f)(1) A party may move for summary adjudication as to one or more causes of action within an 
action, one or more affirmative defenses, one or more claims for damages, or one or more issues 
of duty, if that party contends that the cause of action has no merit or that there is no affirmative 
defense thereto, or that there is no merit to an affirmative defense as to any cause of action, or 
both, or that there is no merit to a claim for damages, as specified in Section 3294 of the Civil 
Code, or that one or more defendants either owed or did not owe a duty to the plaintiff or 
plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes of a 
cause of action, an affirmative defense, a claim for damages, or an issue of duty. 
(2) A motion for summary adjudication may be made by itself or as an alternative to a motion for 
summary judgment and shall proceed in all procedural respects as a motion for summary 
judgment. However, a party may not move for summary judgment based on issues asserted in a 
prior motion for summary adjudication and denied by the court, unless that party establishes to 
the satisfaction of the court, newly discovered facts or circumstances or a change of law 
supporting the issues reasserted in the summary judgment motion. 
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(g) Upon the denial of a motion for summary judgment, on the ground that there is a triable issue 
as to one or more material facts, the court shall, by written or oral order, specify one or more 
material facts raised by the motion as to which the court has determined there exists a triable 
controversy. This determination shall specifically refer to the evidence proffered in support of 
and in opposition to the motion which indicates that a triable controversy exists. Upon the grant 
of a motion for summary judgment, on the ground that there is no triable issue of material fact, 
the court shall, by written or oral order, specify the reasons for its determination. The order shall 
specifically refer to the evidence proffered in support of, and if applicable in opposition to, the 
motion which indicates that no triable issue exists. The court shall also state its reasons for any 
other determination. The court shall record its determination by court reporter or written order. 
(h) If it appears from the affidavits submitted in opposition to a motion for summary judgment or 
summary adjudication or both that facts essential to justify opposition may exist but cannot, for 
reasons stated, then be presented, the court shall deny the motion, or order a continuance to 
permit affidavits to be obtained or discovery to be had or may make any other order as may be 
just. The application to continue the motion to obtain necessary discovery may also be made by 
ex parte motion at any time on or before the date the opposition response to the motion is due. 
(i) If, after granting a continuance to allow specified additional discovery, the court determines 
that the party seeking summary judgment has unreasonably failed to allow the discovery to be 
conducted, the court shall grant a continuance to permit the discovery to go forward or deny the 
motion for summary judgment or summary adjudication. This section does not affect or limit the 
ability of any party to compel discovery under the Civil Discovery Act (Title 4 (commencing 
with Section 2016.010) of Part 4). 
(j) If the court determines at any time that any of the affidavits are presented in bad faith or 
solely for purposes of delay, the court shall order the party presenting the affidavits to pay the 
other party the amount of the reasonable expenses which the filing of the affidavits caused the 
other party to incur. Sanctions may not be imposed pursuant to this subdivision, except on notice 
contained in a party's papers, or on the court's own noticed motion, and after an opportunity to be 
heard. 
(k) Except when a separate judgment may properly be awarded in the action, no final judgment 
may be entered on a motion for summary judgment prior to the termination of the action, but the 
final judgment shall, in addition to any matters determined in the action, award judgment as 
established by the summary proceeding herein provided for. 
(l) In actions which arise out of an injury to the person or to property, if a motion for summary 
judgment was granted on the basis that the defendant was without fault, no other defendant 
during trial, over plaintiff's objection, may attempt to attribute fault to or comment on the 
absence or involvement of the defendant who was granted the motion. 
(m)(1) A summary judgment entered under this section is an appealable judgment as in other 
cases. Upon entry of any order pursuant to this section, except the entry of summary judgment, a 
party may, within 20 days after service upon him or her of a written notice of entry of the order, 
petition an appropriate reviewing court for a peremptory writ. If the notice is served by mail, the 
initial period within which to file the petition shall be increased by five days if the place of 
address is within the State of California, 10 days if the place of address is outside the State of 
California but within the United States, and 20 days if the place of address is outside the United 
States. If the notice is served by facsimile transmission, Express Mail, or another method of 
delivery providing for overnight delivery, the initial period within which to file the petition shall 
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be increased by two court days. The superior court may, for good cause, and prior to the 
expiration of the initial period, extend the time for one additional period not to exceed 10 days. 
(2) Before a reviewing court affirms an order granting summary judgment or summary 
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the 
parties an opportunity to present their views on the issue by submitting supplemental briefs. The 
supplemental briefing may include an argument that additional evidence relating to that ground 
exists, but that the party has not had an adequate opportunity to present the evidence or to 
conduct discovery on the issue. The court may reverse or remand based upon the supplemental 
briefing to allow the parties to present additional evidence or to conduct discovery on the issue. 
If the court fails to allow supplemental briefing, a rehearing shall be ordered upon timely petition 
of any party. 
(n)(1) If a motion for summary adjudication is granted, at the trial of the action, the cause or 
causes of action within the action, affirmative defense or defenses, claim for damages, or issue or 
issues of duty as to the motion which has been granted shall be deemed to be established and the 
action shall proceed as to the cause or causes of action, affirmative defense or defenses, claim for 
damages, or issue or issues of duty remaining. 
(2) In the trial of the action, the fact that a motion for summary adjudication is granted as to one 
or more causes of action, affirmative defenses, claims for damages, or issues of duty within the 
action shall not operate to bar any cause of action, affirmative defense, claim for damages, or 
issue of duty as to which summary adjudication was either not sought or denied. 
(3) In the trial of an action, neither a party, nor a witness, nor the court shall comment upon the 
grant or denial of a motion for summary adjudication to a jury. 
(o) A cause of action has no merit if either of the following exists: 
(1) One or more of the elements of the cause of action cannot be separately established, even if 
that element is separately pleaded. 
(2) A defendant establishes an affirmative defense to that cause of action. 
(p) For purposes of motions for summary judgment and summary adjudication: 
(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no defense 
to a cause of action if that party has proved each element of the cause of action entitling the party 
to judgment on that cause of action. Once the plaintiff or cross-complainant has met that burden, 
the burden shifts to the defendant or cross-defendant to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto. The defendant or cross-
defendant may not rely upon the mere allegations or denials of its pleadings to show that a triable 
issue of material fact exists but, instead, shall set forth the specific facts showing that a triable 
issue of material fact exists as to that cause of action or a defense thereto. 
(2) A defendant or cross-defendant has met his or her burden of showing that a cause of action 
has no merit if that party has shown that one or more elements of the cause of action, even if not 
separately pleaded, cannot be established, or that there is a complete defense to that cause of 
action. Once the defendant or cross-defendant has met that burden, the burden shifts to the 
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as 
to that cause of action or a defense thereto. The plaintiff or cross-complainant may not rely upon 
the mere allegations or denials of its pleadings to show that a triable issue of material fact exists 
but, instead, shall set forth the specific facts showing that a triable issue of material fact exists as 
to that cause of action or a defense thereto. 
(q) This section does not extend the period for trial provided by Section 1170.5. 
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(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 (commencing 
with Section 1159) of Title 3 of Part 3. 
(s)(1) Notwithstanding subdivision (f), a party may move for summary adjudication of a legal 
issue or a claim for damages other than punitive damages that does not completely dispose of a 
cause of action, an affirmative defense, or an issue of duty. 
(2) This motion may be brought only upon the stipulation of the parties whose claims or defenses 
are put at issue by the motion and a prior determination and order by the court that the motion 
will further the interests of judicial economy, by reducing the time to be consumed in trial, or 
significantly increase the ability of the parties to resolve the case by settlement. 
(3) Before a motion may be filed pursuant to this subdivision, the parties shall submit to the court 
a joint stipulation clearly setting forth the issue or issues to be adjudicated, with a declaration 
from each stipulating party demonstrating that a ruling on the motion will further the interests of 
judicial economy by reducing the time to be consumed in trial or significantly increasing the 
probability of settlement. Within 15 days of the court's receipt of the stipulation and declarations, 
unless the court has good cause for extending the time in which to make the determination, the 
court shall notify the submitting parties as to whether the motion may be filed. If the court elects 
not to allow the filing of the motion, the stipulating parties may request, and upon that request 
the court shall conduct, an informal conference with the stipulating parties to permit further 
evaluation of the proposed stipulation; but no further papers may be filed by the parties in 
support of the proposed motion. 
(4) Any motion for summary adjudication brought under this subdivision shall contain the 
following language, or its substantial equivalent, in the notice of motion: 
“This motion is made pursuant to subdivision (s) of Section 437c of the Code of Civil Procedure. 
The parties to this motion stipulate that the court shall hear the motion and that the resolution of 
this motion will either further the interests of judicial economy by reducing the time to be 
consumed in trial or significantly increase the ability of the parties to resolve the case by 
settlement.” 
(5) The notice of motion shall be signed by counsel for all parties, and by those parties in propia 
persona, to the motion. 
(6) The joint stipulation shall be served on all parties, if any, who are not parties to the motion 
specified in paragraph (1). If, within 10 days of the submission of the stipulation, any 
nonstipulating party files an objection to the determination of the issue, the court may consider 
the objection in determining whether or not to allow the motion to be filed. 
(7) A motion for summary adjudication brought pursuant to this subdivision may be made by 
itself or as an alternative to a motion for summary judgment and shall proceed in all procedural 
respects as a motion for summary judgment. 
(t) For the purposes of this section, a change in law does not include a later enacted statute 
without retroactive application. 

 

(u) This section shall remain in effect only until January 1, 2015, and as of that date is repealed, 
unless a later enacted statute, that is enacted before January 1, 2015, deletes or extends that date. 

§ 437c. Grounds for and effect of summary judgment; procedure on motion 
Effective: January 1, 2015 

 
(a) Any party may move for summary judgment in any action or proceeding if it is contended 
that the action has no merit or that there is no defense to the action or proceeding. The motion 
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may be made at any time after 60 days have elapsed since the general appearance in the action or 
proceeding of each party against whom the motion is directed or at any earlier time after the 
general appearance that the court, with or without notice and upon good cause shown, may 
direct. Notice of the motion and supporting papers shall be served on all other parties to the 
action at least 75 days before the time appointed for hearing. However, if the notice is served by 
mail, the required 75-day period of notice shall be increased by five days if the place of address 
is within the State of California, 10 days if the place of address is outside the State of California 
but within the United States, and 20 days if the place of address is outside the United States, and 
if the notice is served by facsimile transmission, Express Mail, or another method of delivery 
providing for overnight delivery, the required 75-day period of notice shall be increased by two 
court days. The motion shall be heard no later than 30 days before the date of trial, unless the 
court for good cause orders otherwise. The filing of the motion shall not extend the time within 
which a party must otherwise file a responsive pleading. 
(b)(1) The motion shall be supported by affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The 
supporting papers shall include a separate statement setting forth plainly and concisely all 
material facts which the moving party contends are undisputed. Each of the material facts stated 
shall be followed by a reference to the supporting evidence. The failure to comply with this 
requirement of a separate statement may in the court's discretion constitute a sufficient ground 
for denial of the motion. 
(2) Any opposition to the motion shall be served and filed not less than 14 days preceding the 
noticed or continued date of hearing, unless the court for good cause orders otherwise. The 
opposition, where appropriate, shall consist of affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. 
(3) The opposition papers shall include a separate statement that responds to each of the material 
facts contended by the moving party to be undisputed, indicating whether the opposing party 
agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly and 
concisely any other material facts that the opposing party contends are disputed. Each material 
fact contended by the opposing party to be disputed shall be followed by a reference to the 
supporting evidence. Failure to comply with this requirement of a separate statement may 
constitute a sufficient ground, in the court's discretion, for granting the motion. 
(4) Any reply to the opposition shall be served and filed by the moving party not less than five 
days preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. 
(5) Evidentiary objections not made at the hearing shall be deemed waived. 
(6) Except for subdivision (c) of Section 1005 relating to the method of service of opposition and 
reply papers, Sections 1005 and 1013, extending the time within which a right may be exercised 
or an act may be done, do not apply to this section. 
(7) Any incorporation by reference of matter in the court's file shall set forth with specificity the 
exact matter to which reference is being made and shall not incorporate the entire file. 
(c) The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law. In determining whether the papers show that there is no triable issue as to any 
material fact the court shall consider all of the evidence set forth in the papers, except that to 
which objections have been made and sustained by the court, and all inferences reasonably 
deducible from the evidence, except summary judgment may not be granted by the court based 
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on inferences reasonably deducible from the evidence, if contradicted by other inferences or 
evidence, which raise a triable issue as to any material fact. 
(d) Supporting and opposing affidavits or declarations shall be made by any person on personal 
knowledge, shall set forth admissible evidence, and shall show affirmatively that the affiant is 
competent to testify to the matters stated in the affidavits or declarations. Any objections based 
on the failure to comply with the requirements of this subdivision shall be made at the hearing or 
shall be deemed waived. 
(e) If a party is otherwise entitled to a summary judgment pursuant to this section, summary 
judgment may not be denied on grounds of credibility or for want of cross-examination of 
witnesses furnishing affidavits or declarations in support of the summary judgment, except that 
summary judgment may be denied in the discretion of the court, where the only proof of a 
material fact offered in support of the summary judgment is an affidavit or declaration made by 
an individual who was the sole witness to that fact; or where a material fact is an individual's 
state of mind, or lack thereof, and that fact is sought to be established solely by the individual's 
affirmation thereof. 
(f)(1) A party may move for summary adjudication as to one or more causes of action within an 
action, one or more affirmative defenses, one or more claims for damages, or one or more issues 
of duty, if that party contends that the cause of action has no merit or that there is no affirmative 
defense thereto, or that there is no merit to an affirmative defense as to any cause of action, or 
both, or that there is no merit to a claim for damages, as specified in Section 3294 of the Civil 
Code, or that one or more defendants either owed or did not owe a duty to the plaintiff or 
plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes of a 
cause of action, an affirmative defense, a claim for damages, or an issue of duty. 
(2) A motion for summary adjudication may be made by itself or as an alternative to a motion for 
summary judgment and shall proceed in all procedural respects as a motion for summary 
judgment. However, a party may not move for summary judgment based on issues asserted in a 
prior motion for summary adjudication and denied by the court, unless that party establishes to 
the satisfaction of the court, newly discovered facts or circumstances or a change of law 
supporting the issues reasserted in the summary judgment motion. 
(g) Upon the denial of a motion for summary judgment, on the ground that there is a triable issue 
as to one or more material facts, the court shall, by written or oral order, specify one or more 
material facts raised by the motion as to which the court has determined there exists a triable 
controversy. This determination shall specifically refer to the evidence proffered in support of 
and in opposition to the motion which indicates that a triable controversy exists. Upon the grant 
of a motion for summary judgment, on the ground that there is no triable issue of material fact, 
the court shall, by written or oral order, specify the reasons for its determination. The order shall 
specifically refer to the evidence proffered in support of, and if applicable in opposition to, the 
motion which indicates that no triable issue exists. The court shall also state its reasons for any 
other determination. The court shall record its determination by court reporter or written order. 
(h) If it appears from the affidavits submitted in opposition to a motion for summary judgment or 
summary adjudication or both that facts essential to justify opposition may exist but cannot, for 
reasons stated, then be presented, the court shall deny the motion, or order a continuance to 
permit affidavits to be obtained or discovery to be had or may make any other order as may be 
just. The application to continue the motion to obtain necessary discovery may also be made by 
ex parte motion at any time on or before the date the opposition response to the motion is due. 
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(i) If, after granting a continuance to allow specified additional discovery, the court determines 
that the party seeking summary judgment has unreasonably failed to allow the discovery to be 
conducted, the court shall grant a continuance to permit the discovery to go forward or deny the 
motion for summary judgment or summary adjudication. This section does not affect or limit the 
ability of any party to compel discovery under the Civil Discovery Act (Title 4 (commencing 
with Section 2016.010) of Part 4). 
(j) If the court determines at any time that any of the affidavits are presented in bad faith or 
solely for purposes of delay, the court shall order the party presenting the affidavits to pay the 
other party the amount of the reasonable expenses which the filing of the affidavits caused the 
other party to incur. Sanctions may not be imposed pursuant to this subdivision, except on notice 
contained in a party's papers, or on the court's own noticed motion, and after an opportunity to be 
heard. 
(k) Except when a separate judgment may properly be awarded in the action, no final judgment 
may be entered on a motion for summary judgment prior to the termination of the action, but the 
final judgment shall, in addition to any matters determined in the action, award judgment as 
established by the summary proceeding herein provided for. 
(l) In actions which arise out of an injury to the person or to property, if a motion for summary 
judgment was granted on the basis that the defendant was without fault, no other defendant 
during trial, over plaintiff's objection, may attempt to attribute fault to or comment on the 
absence or involvement of the defendant who was granted the motion. 
(m)(1) A summary judgment entered under this section is an appealable judgment as in other 
cases. Upon entry of any order pursuant to this section, except the entry of summary judgment, a 
party may, within 20 days after service upon him or her of a written notice of entry of the order, 
petition an appropriate reviewing court for a peremptory writ. If the notice is served by mail, the 
initial period within which to file the petition shall be increased by five days if the place of 
address is within the State of California, 10 days if the place of address is outside the State of 
California but within the United States, and 20 days if the place of address is outside the United 
States. If the notice is served by facsimile transmission, Express Mail, or another method of 
delivery providing for overnight delivery, the initial period within which to file the petition shall 
be increased by two court days. The superior court may, for good cause, and prior to the 
expiration of the initial period, extend the time for one additional period not to exceed 10 days. 
(2) Before a reviewing court affirms an order granting summary judgment or summary 
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the 
parties an opportunity to present their views on the issue by submitting supplemental briefs. The 
supplemental briefing may include an argument that additional evidence relating to that ground 
exists, but that the party has not had an adequate opportunity to present the evidence or to 
conduct discovery on the issue. The court may reverse or remand based upon the supplemental 
briefing to allow the parties to present additional evidence or to conduct discovery on the issue. 
If the court fails to allow supplemental briefing, a rehearing shall be ordered upon timely petition 
of any party. 
(n)(1) If a motion for summary adjudication is granted, at the trial of the action, the cause or 
causes of action within the action, affirmative defense or defenses, claim for damages, or issue or 
issues of duty as to the motion which has been granted shall be deemed to be established and the 
action shall proceed as to the cause or causes of action, affirmative defense or defenses, claim for 
damages, or issue or issues of duty remaining. 
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(2) In the trial of the action, the fact that a motion for summary adjudication is granted as to one 
or more causes of action, affirmative defenses, claims for damages, or issues of duty within the 
action shall not operate to bar any cause of action, affirmative defense, claim for damages, or 
issue of duty as to which summary adjudication was either not sought or denied. 
(3) In the trial of an action, neither a party, nor a witness, nor the court shall comment upon the 
grant or denial of a motion for summary adjudication to a jury. 
(o) A cause of action has no merit if either of the following exists: 
(1) One or more of the elements of the cause of action cannot be separately established, even if 
that element is separately pleaded. 
(2) A defendant establishes an affirmative defense to that cause of action. 
(p) For purposes of motions for summary judgment and summary adjudication: 
(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no defense 
to a cause of action if that party has proved each element of the cause of action entitling the party 
to judgment on that cause of action. Once the plaintiff or cross-complainant has met that burden, 
the burden shifts to the defendant or cross-defendant to show that a triable issue of one or more 
material facts exists as to that cause of action or a defense thereto. The defendant or cross-
defendant may not rely upon the mere allegations or denials of its pleadings to show that a triable 
issue of material fact exists but, instead, shall set forth the specific facts showing that a triable 
issue of material fact exists as to that cause of action or a defense thereto. 
(2) A defendant or cross-defendant has met his or her burden of showing that a cause of action 
has no merit if that party has shown that one or more elements of the cause of action, even if not 
separately pleaded, cannot be established, or that there is a complete defense to that cause of 
action. Once the defendant or cross-defendant has met that burden, the burden shifts to the 
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as 
to that cause of action or a defense thereto. The plaintiff or cross-complainant may not rely upon 
the mere allegations or denials of its pleadings to show that a triable issue of material fact exists 
but, instead, shall set forth the specific facts showing that a triable issue of material fact exists as 
to that cause of action or a defense thereto. 
(q) This section does not extend the period for trial provided by Section 1170.5. 
(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 (commencing 
with Section 1159) of Title 3 of Part 3. 
(s) For the purposes of this section, a change in law does not include a later enacted statute 
without retroactive application. 

 
(t) This section shall become operative on January 1, 2015. 

PROPONENT:  THE BAR ASSOCIATION OF SAN FRANCISCO 
 
STATEMENT OF REASONS 
 
THE PROBLEM:  Motions for summary judgment are just a pain in the neck. 
 
THE SOLUTION:  Imagine.  You are a second or third year associate in a large law firm.  Your 
supervising partner comes into your office at 5:30 p.m. on Friday afternoon.  “We need to move 
for summary judgment in the Goldfarb matter, he says.  Our deadline for filing is on Tuesday.  
Get started, and I’ll review your draft at 8:30 a.m. on Monday morning.  If you need me tonight, 
I’ll be having dinner with the Goldfarbs at the Yacht Club.” 



10 

Ha, Ha, Ha.  You start to laugh and dance around your desk.  “I don’t have to do this 
anymore.”  The legislation repealed that section.  Don’t you read the Daily Journal?” 

“But the client wants this, and how are we going to keep our billable hours up this 
month?” the partner asks. 

“Don’t worry,” you say. 
“As long as you and Mr. Goldfarb keep drinking at the Yacht Club, he will keep breaking 

lots of laws, and be supporting our firm forever.” 
“Tell him you just found a loophole that will save him $50,000 in fees this weekend.” 
“Be sure to send Mr. Goldfarb home in a cab.” 
“Also, these things never win.  They are a big waste of effort and they kill lots of trees.” 
“The judges and research for attorneys at the courthouse are really happy.” 
Each year the Conference of California Bar Associations debates resolutions to modify 

the law of summary judgment.  Nothing ever comes of this.  By eliminating motions for 
summary judgment altogether, we can avoid this irritation.  This resolution would eliminate 
motions for summary judgment altogether. 

 
IMPACT STATEMENT:  This resolution will save a lot of trees.  It will boost morale for new 
lawyers. 
 
AUTHOR AND PERMANENT CONTACT:  
David Michael Bigeleisen.  101 Howard Street, Suite 310, San Francisco, California 94105.  
415-957-1717 
 
RESPONSIBLE FLOOR DELEGATES: 
David Michael Bigeleisen, John T. Hansen 
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Summary judgment motions are the finest highlights in the practice of law.  They keep 
associates of all levels busy, boost billable hours, and sustain the business of paper companies, 
thereby stimulating the economy of the entire country.  These motions allow verbose attorneys 
to test their lengthy prose, instilling awe and wonder in court staff.  They occasionally give 
defense attorneys something to be happy about and plaintiff’s attorneys something to 
complain about, fostering professionalism across the bar.  They are known to be a cure for 
judicial insomnia, and from time to time effectively dispose of unmeritorious claims and cases. 

Counterargument to 6-11 by BANSDC 

 



RESOLUTION 06-12-2013 
 

DIGEST 

Amends Code of Civil Procedure section 1010.6 to permit service of papers, other than original 
process, by electronic mail as a matter of course, without prior agreement of the parties. 

Civil Procedure: Permits Service Of Documents By Electronic Mail 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Code of Civil Procedure section 1010.6 to permit service of papers, other 
than original process, by electronic mail as a matter of course, without prior agreement of the 
parties.  This resolution should be disapproved because this resolution (1) does not specify the 
time of day by which the papers must be sent to effectuate service on a given day; (2) eliminates 
the requirement that service must be to an email address specified by the party; (3) does not 
allow for proxy service to a shared online repository in complex cases; and (4) conflicts with 
other statutes.  

Reasons: 

 
While some courts require parties to include their email addresses on pleadings, it is not a state-
wide requirement.  Therefore, it is important to retain the language of the statute that parties may 
be served by email only at those email addresses that the parties have authorized for service of 
papers.  This is an essential feature of allowing electronic service, because the reality is that 
individuals, and often entities, do not publish their email addresses; and each party may maintain 
multiple email addresses. Therefore, papers may get served at an email address that the party 
does not check very often, or an old email address that the party has forgotten to cancel and no 
longer uses, which would defeat the purpose of electronic service.  
 
The present law on this issue does not specify the time of day by which papers must be sent to 
effectuate service on a given day, and it is routinely set by the parties who agree to electronic 
service.  This resolution makes no changes to this, thus opening the door for abuse of electronic 
service by parties.  This resolution also does not allow for proxy electronic service to shared 
online repository in complex cases where an entity such as Lexis acts as the electronic service 
repository for all service documents. 
 
Finally, this resolution affects numerous other statutes, potentially creating inconsistencies, such 
as, without limitation, Code of Civil Procedure sections 12,12a, 1005 subdivision (b), 1011, 
1012, 1013, 1170.8; California Rules of Court, Rules2.251, 3.1347, 3.1362, 8.71; and Business 
and Professions Code section 25760. 
 



06-12-2013 
 
DIGEST 

 
Civil Procedure: Service by Electronic Means 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 1010.6 to read as follows: 
 
§ 1010.6 
(a) A document may be served electronically in an action filed with the court as provided in this 
section, in accordance with rules adopted pursuant to subdivision (d). 
  (1) For purposes of this section: 
       (A) “Electronic service” means service of a document, on a party or other person, by either 
electronic transmission or electronic notification. Electronic service may be performed directly 
by a party, by an agent of a party, including the party's attorney, or through an electronic filing 
service provider. 
       (B) “Electronic transmission” means the transmission of a document by electronic means to 
the electronic service address of at or through which a party or other person has authorized 
electronic service
      (C) “Electronic notification” means the notification of the party or other person that a 
document is served by sending an electronic message to the electronic address 

. 

of at or through 
which the party or other person has authorized electronic service

  (2) If a document may be served by mail, express mail, overnight delivery, or facsimile 
transmission, electronic service of the document is authorized

, specifying the exact name of 
the document served, and providing a hyperlink at which the served document may be viewed 
and downloaded. 

 when a party has agreed to accept 
service electronically in that action
  (3) In any action

. 
 in which a party has agreed to accept electronic service under paragraph (2), or 

in which the court has ordered electronic service under subdivision (c)

  (4) Electronic service of a document is complete at the time of the electronic transmission of the 
document or at the time that the electronic notification of service of the document is sent. 
However, any period of notice, or any right or duty to do any act or make any response within 
any period or on a date certain after the service of the document, which time period or date is 
prescribed by statute or rule of court, shall be extended after service by electronic means by two 
court days, but the extension shall not apply to extend the time for filing any of the following: 

, the court may 
electronically serve any document issued by the court that is not required to be personally served 
in the same manner that parties electronically serve documents. The electronic service of 
documents by the court shall have the same legal effect as service by mail, except as provided in 
paragraph (4). 

      (A) A notice of intention to move for new trial. 
      (B) A notice of intention to move to vacate judgment under Section 663a. 
      (C) A notice of appeal. 
This extension applies in the absence of a specific exception provided by any other statute or rule 
of court. 



 
(b) A trial court may adopt local rules permitting electronic filing of documents, subject to rules 
adopted pursuant to subdivision (d) and the following conditions: 
  (1) A document that is filed electronically shall have the same legal effect as an original paper 
document. 
  (2) (A) When a document to be filed requires the signature, not under penalty of perjury, of an 
attorney or a self-represented party, the document shall be deemed to have been signed by that 
attorney or self-represented party if filed electronically. 
      (B) When a document to be filed requires the signature, under penalty of perjury, of any 
person, the document shall be deemed to have been signed by that person if filed electronically 
and if a printed form of the document has been signed by that person prior to, or on the same day 
as, the date of filing. The attorney or person filing the document represents, by the act of filing, 
that the declarant has complied with this section. The attorney or person filing the document 
shall maintain the printed form of the document bearing the original signature and make it 
available for review and copying upon the request of the court or any party to the action or 
proceeding in which it is filed. 
  (3) Any document that is electronically filed with the court after the close of business on any 
day shall be deemed to have been filed on the next court day. “Close of business,” as used in this 
paragraph, shall mean 5 p.m. or the time at which the court would not accept filing at the court’s 
filing counter, whichever is earlier. 
  (4) The court receiving a document filed electronically shall issue a confirmation that the 
document has been received and filed. The confirmation shall serve as proof that the document 
has been filed. 
   (5) Upon electronic filing of a complaint, petition, or other document that must be served with 
a summons, a trial court, upon request of the party filing the action, shall issue a summons with 
the court seal and the case number. The court shall keep the summons in its records and may 
electronically transmit a copy of the summons to the requesting party. Personal service of a 
printed form of the electronic summons shall have the same legal effect as personal service of an 
original summons. If a trial court plans to electronically transmit a summons to the party filing a 
complaint, the court shall immediately upon receipt of the complaint notify the attorney or party 
that a summons will be electronically transmitted to the electronic address given by the person 
filing the complaint. 
   (6) The court shall permit a party or attorney to file an application for waiver of court fees and 
costs, in lieu of requiring the payment of the filing fee, as part of the process involving the 
electronic filing of a document. The court shall consider and determine the application in 
accordance with Sections 68630 to 68641, inclusive, of the Government Code and shall not 
require the party or attorney to submit any documentation other than that set forth in Sections 
68630 to 68641, inclusive, of the Government Code. Nothing in this section shall require the 
court to waive a filing fee that is not otherwise waivable. 
 
(c) If a trial court adopts rules conforming to subdivision (b), it may provide by order that all 
parties to an action file and serve documents electronically in a class action, a consolidated 
action, or a group of actions, a coordinated action, or an action that is deemed complex under 
Judicial Council rules, provided that the trial court's order does not cause undue hardship or 
significant prejudice to any party in the action. 
 



(d) The Judicial Council shall adopt uniform rules for the electronic filing and service of 
documents in the trial courts of the state, which shall include statewide policies on vendor 
contracts, privacy, and access to public records, and rules relating to the integrity of electronic 
service. These rules shall conform to the conditions set forth in this section, as amended from 
time to time. However, the Judicial Council shall not require attorneys or litigants to use a 
particular email provider or to use a method of electronic service which requires subscription or 
payment to a particular email provider or electronic service provider. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem

 

: Permits service of papers (other than original process) by email in an action or 
proceeding only when the parties have expressly agreed to accept service by electronic means. 

The Solution

 

: This resolution would make email service of papers other than original process 
acceptable on the same terms as service by mail, overnight delivery, or other non-personal 
means.  The electronic transmission of documents and information has overtaken regular postal 
mail in virtually every segment of society, save one – the legal system.  Courts, attorneys, and 
litigants are just about the only groups of people who must still rely on regular mail to conduct 
their everyday business.  As any attorney, judge, or court staff member knows, the amount of 
paper used in mail service, as well as the costs of postage and the time involved in handling 
incoming mail, is substantial and is only getting worse.  In addition, the U.S. Postal Service has 
announced that it is discontinuing Saturday deliveries of first-class mail, which will only increase 
the delivery time for papers served by ordinary mail. 

It’s time to bring legal practice into line with the realities of modern society and commerce.  The 
days are long gone when an attorney might have been able to beg off electronic service because 
he or she didn’t use email or didn’t have an email address.  Absent some extraordinary reason to 
the contrary, attorneys are required to designate an email address where they can be contacted by 
the State Bar.  (Cal. Rules of Court, rule 9.7(a).)  So, with very limited exceptions, every attorney 
already has an email address.  And traditional postage is fast going by the wayside; Saturday 
mail delivery is on the way out, and more cuts in service may follow. 
 
There is no longer any good reason to keep requiring attorneys to waste paper and postage for 
the sake of past tradition.  This is especially true when a practice of the present – which, really, 
has been in common usage for much of the last twenty years or so – is much more efficient and 
certain.  Electronic service needs to be the norm, not the exception, in today’s litigation practice. 
 
IMPACT STATEMENT 
This proposed resolution does not directly affect any other law, statute or rule. 
 



AUTHOR AND PERMANENT CONTACT:  James V. Weixel, Kronenberger Rosenfeld 
LLP, 150 Post Street, Suite 520, San Francisco, CA 94108, telephone (415) 955-1155 ext. 119, 
email jim@KRInternetLaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  James V. Weixel 
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Litigants and attorneys may stipulate to electronic service, but should not be mandated to 
effect service in this manner.  A litigant or attorney who does not frequently check email, is out 
of the office without email access, has a less-than-reliable email system, an email system with 
file size limitations or strict firewall restrictions that send emails to spam folders, or who does 
not wish to receive voluminous attachments over email, should not be forced to use that 
method. Email service also increases the risk of failed receipt of documents due to technical 
problems. 

Counterargument to 6-12 by BANSDC 

 



RESOLUTION 06-12-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While a potentially good idea, Proponent fails to address ways to ensure proper email service 
addresses are used.  Many people have assigned email addresses (e.g., cable TV service, JetPack 
wireless hubs, etc.) that they may rarely, if ever check and this Resolution would potentially 
allow an opponent to select an email address for the parties to be served at which is unlikely to 
result in actual receipt and notice.  Further, while people can obtain email addresses for free, that 
does not mean they always have ways to access the email, let alone on a daily basis. 
 
 



RESOLUTION 07-01-2013 
 

DIGEST 

Amends Penal Code section 136.2 to broaden the definition of harm for purposes of protective 
orders arising out of domestic violence to include the presence of children. 

Criminal Law: Protective Orders in Response to Intimidation of a Witness 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Penal Code section 136.2 to broaden the definition of harm for purposes 
of protective orders arising out of domestic violence to include the presence of children.  This 
resolution should be disapproved because existing law already permits courts to issue protective 
orders to protect all victims of crimes or witnesses to crimes, regardless of whether they are 
adults or children, and this resolution does not actually change the law in the manner it purports 
to do. 

Reasons: 

 
Penal Code section 136.2 covers the issuance of criminal protective orders to protect victims and 
witnesses of crime from harm, intimidation, or dissuasion.  Under current law, a court can issue a 
restraining order to bar a defendant’s contact with either a victim or witness to a crime.  There is 
no restriction on the court’s ability to bar contact with a victim or witness who is also a child.   
 
Many practitioners agree with the author that the courts do not consistently protect children who 
are present during domestic violence unless the initial police report identifies such children as 
victims or witnesses.  But the only change that this resolution would bring about is to specify that 
“harm” has automatically occurred when a child is present during domestic violence.  It does not 
implement any change to the court’s ability to protect those children in any substantive way, 
such as it would if, for example, it specified that the court had the power to bar contact with 
children who are neither victims nor witnesses.  Apparently, by adding the above-described 
definition of “harm” to the statute the author hopes that the courts will get the message and 
include those children in protective orders in appropriate circumstances.  But this resolution 
would not require the courts to do so.  Furthermore, courts already have broad discretion to issue 
protective orders for the benefit of children under the Domestic Violence Prevention Act (Fam. 
Code section 6200 et seq.), and children are routinely included in criminal protective orders and 
CLETs requests.  The proponent has not established that this amendment is necessary, and for 
that reason this resolution should be disapproved. 
  
 



07-01-2013 
 

DIGEST 

Amends Penal Code section 136.2 to broaden definition of harm to children for purposes of 
protective orders arising out of instances of domestic violence. 

Criminal Law: Protective Orders for Children Involved in Domestic Violence 

 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 136.2 as follows: 
 
§ 136.2 
 

 (a) Except as provided in subdivision (c), upon a good cause belief that harm to, or 
intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur, a 
court with jurisdiction over a criminal matter may issue orders including, but not limited to, the 
following: 

For purposes of this section, “harm” includes a child’s physical presence, proximity to, 
and/or location near domestic violence. 

 (1) An order issued pursuant to Section 6320 of the Family Code. 
 (2) An order that a defendant shall not violate any provision of Section 136.1. 
 (3) An order that a person before the court other than a defendant, including, but not 
limited to, a subpoenaed witness or other person entering the courtroom of the court, shall not 
violate any provisions of Section 136.1. 
 (4) An order that a person described in this section shall have no communication 
whatsoever with a specified witness or a victim, except through an attorney under reasonable 
restrictions that the court may impose. 
 (5) An order calling for a hearing to determine if an order as described in paragraphs (1) 
to (4), inclusive, should be issued. 
 (6) (A) An order that a particular law enforcement agency within the jurisdiction of the 
court provide protection for a victim or a witness, or both, or for immediate family members of a 
victim or a witness who reside in the same household as the victim or witness or within 
reasonable proximity of the victim's or witness' household, as determined by the court. The order 
shall not be made without the consent of the law enforcement agency except for limited and 
specified periods of time and upon an express finding by the court of a clear and present danger 
of harm to the victim or witness or immediate family members of the victim or witness. 
 (B) For purposes of this paragraph, "immediate family members" include the spouse, 
children, or parents of the victim or witness. 
 (7) (A) An order protecting victims or witnesses of violent crime  from all contact by the 
defendant, or contact, with the intent to annoy, harass, threaten, or commit acts of violence, by 
the defendant. The court or its designee shall transmit orders made under this paragraph to law 
enforcement personnel within one business day of the issuance, modification, extension, or 
termination of the order, pursuant to subdivision (a) of Section 6380 of the Family Code. It is the 
responsibility of the court to transmit the modification, extension, or termination orders made 
under this paragraph to the same agency that entered the original protective order into the 
Domestic Violence Restraining Order System. 
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 (B) (i) If a court does not issue an order pursuant to subparagraph (A) in a case in which 
the defendant is charged with a crime of domestic violence as defined in Section 13700, the court 
on its own motion shall consider issuing a protective order upon a good cause belief that harm to, 
or intimidation or dissuasion of, a victim or witness has occurred or is reasonably likely to occur, 
that provides as follows: 
 (I) The defendant shall not own, possess, purchase, receive, or attempt to purchase or 
receive, a firearm while the protective order is in effect. 
 (II) The defendant shall relinquish any firearms that he or she owns or possesses pursuant 
to Section 527.9 of the Code of Civil Procedure. 
 (ii) Every person who owns, possesses, purchases, or receives, or attempts to purchase or 
receive, a firearm while this protective order is in effect is punishable pursuant to Section 29825. 
 (C) An order issued, modified, extended, or terminated by a court pursuant to this 
paragraph shall be issued on forms adopted by the Judicial Council of California and that have 
been approved by the Department of Justice pursuant to subdivision (i) of Section 6380 of the 
Family Code. However, the fact that an order issued by a court pursuant to this section was not 
issued on forms adopted by the Judicial Council and approved by the Department of Justice shall 
not, in and of itself, make the order unenforceable. 
 (D) A protective order under this paragraph may require the defendant to be placed on 
electronic monitoring if the local government, with the concurrence of the county sheriff or the 
chief probation officer with jurisdiction, adopts a policy to authorize electronic monitoring of 
defendants and specifies the agency with jurisdiction for this purpose. If the court determines 
that the defendant has the ability to pay for the monitoring program, the court shall order the 
defendant to pay for the monitoring. If the court determines that the defendant does not have the 
ability to pay for the electronic monitoring, the court may order electronic monitoring to be paid 
for by the local government that adopted the policy to authorize electronic monitoring. The 
duration of electronic monitoring shall not exceed one year from the date the order is issued. At 
no time shall the electronic monitoring be in place if the protective order is not in place. 
 (b) A person violating an order made pursuant to paragraphs (1) to (7), inclusive, of 
subdivision (a) may be punished for any substantive offense described in Section 136.1, or for a 
contempt of the court making the order. A finding of contempt shall not be a bar to prosecution 
for a violation of Section 136.1. However, a person so held in contempt shall be entitled to credit 
for punishment imposed therein against a sentence imposed upon conviction of an offense 
described in Section 136.1. A conviction or acquittal for a substantive offense under Section 
136.1 shall be a bar to a subsequent punishment for contempt arising out of the same act. 
 (c) (1) Notwithstanding subdivisions (a) and (e), an emergency protective order issued 
pursuant to Chapter 2 (commencing with Section 6250) of Part 3 of Division 10 of the Family 
Code or Section 646.91 of the Penal Code shall have precedence in enforcement over any other 
restraining or protective order, provided the emergency protective order meets all of the 
following requirements: 
 (A) The emergency protective order is issued to protect one or more individuals who are 
already protected persons under another restraining or protective order. 
 (B) The emergency protective order restrains the individual who is the restrained person 
in the other restraining or protective order specified in subparagraph (A). 
 (C) The provisions of the emergency protective order are more restrictive in relation to 
the restrained person than are the provisions of the other restraining or protective order specified 
in subparagraph (A). 
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 (2) An emergency protective order that meets the requirements of paragraph (1) shall 
have precedence in enforcement over the provisions of any other restraining or protective order 
only with respect to those provisions of the emergency protective order that are more restrictive 
in relation to the restrained person. 
 (d) (1) A person subject to a protective order issued under this section shall not own, 
possess, purchase, receive, or attempt to purchase or receive a firearm while the protective order 
is in effect. 
 (2) The court shall order a person subject to a protective order issued under this section to 
relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of the Code of 
Civil Procedure. 
 (3) A person who owns, possesses, purchases or receives, or attempts to purchase or 
receive a firearm while the protective order is in effect is punishable pursuant to Section 29825. 
 (e) (1) In all cases where the defendant is charged with a crime of domestic violence, as 
defined in Section 13700, the court shall consider issuing the above-described orders on its own 
motion. All interested parties shall receive a copy of those orders. In order to facilitate this, the 
court's records of all criminal cases involving domestic violence shall be marked to clearly alert 
the court to this issue. 
 (2) In those cases in which a complaint, information, or indictment charging a crime of 
domestic violence, as defined in Section 13700, has been issued, a restraining order or protective 
order against the defendant issued by the criminal court in that case has precedence in 
enforcement over a civil court order against the defendant, unless a court issues an emergency 
protective order pursuant to Chapter 2 (commencing with Section 6250) of Part 3 of Division 10 
of the Family Code or Section 646.91 of the Penal Code, in which case the emergency protective 
order shall have precedence in enforcement over any other restraining or protective order, 
provided the emergency protective order meets the following requirements: 
 (A) The emergency protective order is issued to protect one or more individuals who are 
already protected persons under another restraining or protective order. 
 (B) The emergency protective order restrains the individual who is the restrained person 
in the other restraining or protective order specified in subparagraph (A). 
 (C) The provisions of the emergency protective order are more restrictive in relation to 
the restrained person than are the provisions of the other restraining or protective order specified 
in subparagraph (A). 
 (3) Custody and visitation with respect to the defendant and his or her minor children 
may be ordered by a family or juvenile court consistent with the protocol established pursuant to 
subdivision (f), but if ordered after a criminal protective order has been issued pursuant to this 
section, the custody and visitation order shall make reference to, and acknowledge the 
precedence of enforcement of, an appropriate criminal protective order. On or before July 1, 
2006, the Judicial Council shall modify the criminal and civil court forms consistent with this 
subdivision. 
 (f) On or before January 1, 2003, the Judicial Council shall promulgate a protocol, for 
adoption by each local court in substantially similar terms, to provide for the timely coordination 
of all orders against the same defendant and in favor of the same named victim or victims. The 
protocol shall include, but shall not be limited to, mechanisms for assuring appropriate 
communication and information sharing between criminal, family, and juvenile courts 
concerning orders and cases that involve the same parties, and shall permit a family or juvenile 
court order to coexist with a criminal court protective order subject to the following conditions: 
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 (1) An order that permits contact between the restrained person and his or her children 
shall provide for the safe exchange of the children and shall not contain language either printed 
or handwritten that violates a "no contact order" issued by a criminal court. 
 (2) Safety of all parties shall be the courts' paramount concern. The family or juvenile 
court shall specify the time, day, place, and manner of transfer of the child, as provided in 
Section 3100 of the Family Code. 
 (g) On or before January 1, 2003, the Judicial Council shall modify the criminal and civil 
court protective order forms consistent with this section. 
 (h) In any case in which a complaint, information, or indictment charging a crime of 
domestic violence, as defined in Section 13700, has been filed, the court may consider, in 
determining whether good cause exists to issue an order under paragraph (1) of subdivision (a), 
the underlying nature of the offense charged, and the information provided to the court pursuant 
to Section 273.75. 
 (i) (1) In all cases in which a criminal defendant has been convicted of a crime of 
domestic violence as defined in Section 13700, the court, at the time of sentencing, shall consider 
issuing an order restraining the defendant from any contact with the victim. The order may be 
valid for up to 10 years, as determined by the court. This protective order may be issued by the 
court regardless of whether the defendant is sentenced to the state prison or a county jail, or 
whether imposition of sentence is suspended and the defendant is placed on probation. It is the 
intent of the Legislature in enacting this subdivision that the duration of any restraining order 
issued by the court be based upon the seriousness of the facts before the court, the probability of 
future violations, and the safety of the victim and his or her immediate family. 
 (2) An order under this subdivision may include provisions for electronic monitoring if 
the local government, upon receiving the concurrence of the county sheriff or the chief probation 
officer with jurisdiction, adopts a policy authorizing electronic monitoring of defendants and 
specifies the agency with jurisdiction for this purpose. If the court determines that the defendant 
has the ability to pay for the monitoring program, the court shall order the defendant to pay for 
the monitoring. If the court determines that the defendant does not have the ability to pay for the 
electronic monitoring, the court may order the electronic monitoring to be paid for by the local 
government that adopted the policy authorizing electronic monitoring. The duration of the 
electronic monitoring shall not exceed one year from the date the order is issued. 
 (j) For purposes of this section, "local government" means the county that has jurisdiction 
over the protective order. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Currently, if a defendant is charged with domestic violence and a child is present 
during the crime, but not listed as a victim, the court will not issue a protective order for the child 
unless there is a showing of good cause that the defendant will attempt to dissuade the child from 
testifying.  If the child is used against the parent victim to threaten or intimidate them, the statute 
does not recognize that as “harm” either to the child or to the process. 
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This Solution:  This resolution would make clear that the court should be considering the 
collateral consequences of Domestic violence as harm that should be protected under Penal Code 
section 136.2.  These orders are typically made at arraignment and can be modified if 
information becomes available that warrants a change in the order. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This proposed resolution does not affect other laws or statues other than to clarify the scope of 
authority that the Court in criminal proceedings can have in protecting children. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Teresa Sullivan, Office of the Los Angeles 
District Attorney, Sex Crimes Division-SVP, 215 North Marengo Avenue Room 200, Pasadena, 
CA  91101; (626) 356-5235; tsullivan@da.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Teresa Sullivan 
  



 
 
 
TO: Conference of California Bar Associations 
  
FROM: The Executive Committee of the Family Law Section of the State Bar of California 
 
DATE: May 20, 2013 
 
RE: 2013 Resolutions 
 

 

Resolution 07-01-13: Criminal Law: Protective Orders for Children Involved in Domestic 
Violence 

Approve in principle 
 

Rationale:  
 
Although this resolution is focused on criminal restraining orders and an amendment to Penal 
Code Section 136.2, the Executive Committee of the Family Law Section of the State Bar of 
California (FLEXCOM) notes the occasional overlap of criminal restraining orders with family 
law restraining orders.  FLEXCOM further recognizes the potential negative and serious impact 
upon children of being nearby or witnessing domestic violence perpetrated upon a parent that 
may itself warrant the inclusion of the children in any protective orders made. 

This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Trustees or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 

Disclaimer: 

 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 

FAMILY LAW SECTION 
THE STATE B AR O F CA LI FORN IA 
 



RESOLUTION 07-02-2013 
 

DIGEST 

Amends Probate Code section 6401 to clarify that surviving domestic partners are entitled to a 
one-half share of the community and quasi-community property of a decedent. 

Probate: Intestate Succession of Surviving Domestic Partner 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Probate Code section 6401 to clarify that surviving domestic partners are 
entitled to a one-half share of the community and quasi-community property of a decedent.  This 
resolution should be approved in principle because it removes an ambiguity created by existing 
law which suggests that surviving domestic partners are not entitled to the same intestate share of 
some property as a surviving spouse.  

Reasons: 

 
Probate Code section 6401 provides the rules for intestate succession by a surviving spouse and 
domestic partner.  Subdivision (c) of section 6401 provides an intestate share of share of separate 
property to both surviving spouses and surviving domestic partners.  However, subdivisions (a) 
and (b) of section 6401, which determine the intestate share of community and quasi-community 
property, fail to specifically provide a share for surviving domestic partners, and only mention 
surviving spouses.  This omission creates uncertainty, and leaves open the possibility that a court 
might construe the legislature’s failure to mention surviving domestic partners in subdivisions (a) 
and (b) as intentional.    
 
In fact, nothing in the legislative history of this code section suggests that failure to provide an 
intestate share of community and quasi-community property to surviving domestic partners was 
intentional.  Other statutory provisions make clear that it was an unintentional oversight.  Family 
Code section 297.5, subdivision (c) (incorrectly referred to in the resolution’s Statement of 
Reasons as section 279.5), which is part of the domestic partnership law, provides a general rule 
that a surviving registered domestic partner shall generally have the same rights, protections, and 
benefits as a surviving spouse.  Presumably, under that default general rule, subdivisions (a) and 
(b) of Probate Code section 6401 would be construed as also applying to a surviving domestic 
partner.  However, as it stands, a court might construe the legislature’s failure to mention 
surviving domestic partners in subdivisions (a) and (b) as intentional.  While the 
counterargument submitted by the Orange County Bar Association points out that this resolution 
will not fix all ambiguity with respect to property division and intestate succession, as various 
other statutes also relate to domestic partnerships, this resolution is an important start.  This 
resolution would eliminate uncertainty in an important area of the law, and will also facilitate a 
clearer understanding of this Probate Code section by those unfamiliar with Family Code section 
297.5. 
 



an intentional omission, rather than an error.  Further, practitioners who do not have an annotated 
code would not necessarily know about the Family Code Section 279.5(a), which has served as a 
poor excuse for a band-aid in these situations. 
 
This Solution

 

:  Under the proposed amendment, Probate Code Section 6401 would clarify that 
surviving domestic partners are entitled to a one-half share of the community and quasi-
community property of the decedent in addition to the existing provisions for separate property.  
This will make it unnecessary for practitioners to know about, or refer to Family Code Section 
279.5(a), and will alleviate any confusion caused by the omission.   

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mallory Lass, Goff, Conway-Spatola Law 
Group, 1601 Response Road Suite 360, Sacramento, CA  95815; (916) 9233442; 
mlass@sactrustattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Mallory Lass



07-02-2013 
 

 

This resolution will clarify that surviving domestic partners are entitled to a one-half s share of 
the community and quasi-community property of the decedent, and add the unintentionally 
omitted language in the code.  This solves any confusion that might arise from inclusion of 
surviving Domestic Partner language in 6401(c), but its omission from 6401(a) and 6401(b). 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Probate Code section 6401 
 

to read as follows: 

§ 6401 
(a) As to community property, the intestate share of the surviving spouse or surviving 

domestic partner, as defined in subdivision (b) of Section 37,

(b) As to quasi-community property, the intestate share of the surviving spouse 

 is the one-half of the 
community property that belongs to the decedent under Section 100. 

or 
surviving domestic partner, as defined in subdivision (b) of Section 37,

(c) As to separate property, the intestate share of the surviving spouse or surviving 
domestic partner, as defined in subdivision (b) of Section 37, is as follows: 

 is the one-half 
of the quasi-community property that belongs to the decedent under Section 101. 

(1) The entire intestate estate if the decedent did not leave any surviving issue, 
parent, brother, sister, or issue of a deceased brother or sister. 

(2) One-half of the intestate estate in the following cases: 
(A) Where the decedent leaves only one child or the issue of one deceased 

child. 
(B) Where the decedent leaves no issue but leaves a parent or parents or 

their issue or the issue of either of them. 
(3) One-third of the intestate estate in the following cases: 

(A) Where the decedent leaves more than one child. 
(B) Where the decedent leaves one child and the issue of one or more 

deceased children. 
(C) Where the decedent leaves issue of two or more deceased children. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Currently Probate Code Section 6401 provides for an intestate share of 
community and quasi-community property as to the surviving spouse only.  As to separate 
property it provides for either a surviving spouse or surviving domestic partner.  This creates a 
problem because under Family Code Section 279.5(a), any place where “spouse” is listed in the 
probate code, it is also applies to a “domestic partner.”  However, because domestic partner 
language is included in subsection (c), and not subsections (a) and (b), it could be interpreted as 



 

 

 
 

 (1) An order that permits contact between the restrained person and his or her children 
shall provide for the safe exchange of the children and shall not contain language either printed 
or handwritten that violates a "no contact order" issued by a criminal court. 
 (2) Safety of all parties shall be the courts' paramount concern. The family or juvenile 
court shall specify the time, day, place, and manner of transfer of the child, as provided in 
Section 3100 of the Family Code. 
 (g) On or before January 1, 2003, the Judicial Council shall modify the criminal and civil 
court protective order forms consistent with this section. 
 (h) In any case in which a complaint, information, or indictment charging a crime of 
domestic violence, as defined in Section 13700, has been filed, the court may consider, in 
determining whether good cause exists to issue an order under paragraph (1) of subdivision (a), 
the underlying nature of the offense charged, and the information provided to the court pursuant 
to Section 273.75. 
 (i) (1) In all cases in which a criminal defendant has been convicted of a crime of 
domestic violence as defined in Section 13700, the court, at the time of sentencing, shall consider 
issuing an order restraining the defendant from any contact with the victim. The order may be 
valid for up to 10 years, as determined by the court. This protective order may be issued by the 
court regardless of whether the defendant is sentenced to the state prison or a county jail, or 
whether imposition of sentence is suspended and the defendant is placed on probation. It is the 
intent of the Legislature in enacting this subdivision that the duration of any restraining order 
issued by the court be based upon the seriousness of the facts before the court, the probability of 
future violations, and the safety of the victim and his or her immediate family. 
 (2) An order under this subdivision may include provisions for electronic monitoring if 
the local government, upon receiving the concurrence of the county sheriff or the chief probation 
officer with jurisdiction, adopts a policy authorizing electronic monitoring of defendants and 
specifies the agency with jurisdiction for this purpose. If the court determines that the defendant 
has the ability to pay for the monitoring program, the court shall order the defendant to pay for 
the monitoring. If the court determines that the defendant does not have the ability to pay for the 
electronic monitoring, the court may order the electronic monitoring to be paid for by the local 
government that adopted the policy authorizing electronic monitoring. The duration of the 
electronic monitoring shall not exceed one year from the date the order is issued. 
 (j) For purposes of this section, "local government" means the county that has jurisdiction 
over the protective order. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Currently, if a defendant is charged with domestic violence and a child is present 
during the crime, but not listed as a victim, the court will not issue a protective order for the child 
unless there is a showing of good cause that the defendant will attempt to dissuade the child from 
testifying.  If the child is used against the parent victim to threaten or intimidate them, the statute 
does not recognize that as “harm” either to the child or to the process. 

https://www.lexis.com/research/buttonTFLink?_m=d149dcb3b852213cb2bfaade3bebb315&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5bCal%20Pen%20Code%20%a7%20136.2%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=11&_butInline=1&_butinfo=CA%20FAM%203100&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzB-zSkAl&_md5=b2409f96b4187d044765fe645a216b29�


This Solution

 

:  This resolution would make clear that the court should be considering the 
collateral consequences of Domestic violence as harm that should be protected under Penal Code 
section 136.2.  These orders are typically made at arraignment and can be modified if 
information becomes available that warrants a change in the order. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This proposed resolution does not affect other laws or statues other than to clarify the scope of 
authority that the Court in criminal proceedings can have in protecting children. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Teresa Sullivan, Office of the Los Angeles 
District Attorney, Sex Crimes Division-SVP, 215 North Marengo Avenue Room 200, Pasadena, 
CA  91101; (626) 356-5235; tsullivan@da.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Teresa Sullivan 



 
 
 
TO: Conference of California Bar Associations 
  
FROM: The Executive Committee of the Family Law Section of the State Bar of California 
 
DATE: May 20, 2013 
 
RE: 2013 Resolutions 
 

 

 
Resolution 07-02-13: Amendment Regarding Intestate Succession  

Approve in principle 

Rationale: 

The Executive Committee of the Family Law Section of the State Bar of California (FLEXCOM) 
believes Probate Code Section 6401 should be amended to clarify the statutory language, which 
currently provides for an intestate share of community and quasi-community property as to the 
surviving spouse only, but as to separate property provides for either a surviving spouse or 
surviving domestic partner.  In light of Family Code Section 297.5(a), this would appear to be a 
clarification, and not a substantive change. 
 

 
Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Trustees or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 

 

FAMILY LAW SECTION 
THE STATE B AR O F CA LI FORN IA 
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Counter-Argument to Resolution 07-02-2013 

Orange County Bar Association 

The policy behind the proposed change in Probate Code § 6401 is commendable.  However, the 
term “community property” applied to the intestate share of a surviving domestic partner 
introduces an ambiguity.  Family Code § 760 defines community property as “all property, real 
or personal, wherever situated, acquired by a married person during the marriage

While Family Code § 297.5 confers on domestic partners the same rights, protections, and 
benefits, and subjects them to the same responsibilities, obligations, and duties as spouses, 
nothing in the Family Code or Probate Code defines property acquired during the domestic 
partnership as “community property” although arguably such a definition might be implied from 
Family Code§ 299(a)(7).   

 while 
domiciled in this state.”  Domestic partners are not “married” nor do they acquire property 
during a marriage.  However, domestic partners should have intestate succession rights 
comparable to spouses. 

The term “quasi-community property” (defined in Family Code § 125) has the same ambiguity 
when applied to the rights of domestic partners in Probate Code § 6401. 

In order for the proposed amendment to Probate Code § 6401 unambiguously to have the desired 
effect, Family Code § 760 requires an amendment defining property acquired during a domestic 
partnership by a domestic partner as community property.  A similar amendment to Family Code 
125 defining quasi-community property is also required. 
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07-03-2013 

 
This resolution would add a section to the Welfare and Institutions Code to clarify the 
parameters for deciding whether reasonable reunification services were provided pursuant to 
Welfare and Institutions Code, sections 366.21, subdivisions (e)-(f), 366.22, subdivision (a), and 
366.25, subdivision (a). 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add Welfare and Institutions Code, section 366.225, to read as follows: 
 
At any hearing held pursuant to subdivisions (e) or (f) of section 366.21, subdivision (a) of 
section 366.22, or subdivision (a) of section 366.25, the court shall determine whether reasonable 
services that were designed to aid the parent or legal guardian in overcoming the problems that 
led to the initial removal and the continued custody of the child have been offered or provided.  
The social worker shall have the burden of establishing these services were made available to the 
parent or legal guardian.  The parent’s or legal guardian’s failure to request such services shall 
not relieve the social worker from the burden of proving these services were made available to 
the parent or legal guardian. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  After a child’s removal from parental custody, reunification services are provided 
to help parents overcome the problems preventing reunification.  Participation in these services 
generally dictates whether reunification will occur within the limited time period proscribed.  
(Welf. & Inst. Code, §§ 366.21, subds. (e)-(f), 361.5, subds. (a)(1)(A)-(B).)  At each status 
review hearing, the social worker bears the burden of demonstrating the parent was “offered or 
provided” reasonable reunification services.  (Welf. & Inst. Code, §§ 366.21, subds. (e)-(f), 
366.22, subd. (a),  366.25, subd. (a); In re Riva M. (1991) 235 Cal.App.3d 403, 414.)  When 
reasonable services have not been provided, the reunification period is extended to ensure 
parents are given a meaningful opportunity to participate in services necessary for reunification 
to occur.  (Ibid.)  Some courts have recently held reasonable services were provided, in part, 
because the parent failed to request or seek out services the social worker failed to provide.   
 
This Solution:  Adding the proposed section will clarify the parameters for deciding whether 
reasonable services have been provided and ensure parents are not inadvertently held responsible 
for the social worker’s failure to provide such services.  The proposed resolution will ensure 
courts do not hold parents responsible for the social worker’s failure to provide reasonable 
reunification services.  The reasonable services finding implements the law’s strong preference 
for reunification whenever possible, by ensuring parents are able to participate in services 
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necessary for reunification to occur.  This resolution advances that policy by ensuring social 
workers remain responsible for providing, and parents remain responsible for participating in, 
reunification services.  This resolution also provides uniformity.  Various provisions govern 
status review hearings, and require court’s decide whether reasonable services were provided.  
This resolution provides the definition of reasonable services, and dictates who bears the burden 
of demonstrating reasonable services were provided without otherwise affecting the burden of 
proof or requisite findings at each hearing.   
 
This resolution will ensure parents are not held responsible for the social worker’s failure to 
provide reunification services, while also promoting judicial economy by streamlining the 
reasonable services finding. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Caitlin Christian, Law Office of Caitlin 
Christian, 1809 S Street Ste. 101-116, Sacramento, CA  95811; (916) 2346662; 
CUChristianEsq@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Caitlin Christian 
  



RESOLUTION 07-04-2013 
 
DIGEST 

Amends Code of Civil Procedure section 917.1 to require a bond or personal undertaking to stay 
enforcement of an award of costs and/or attorney fees on appeal in certain family law cases. 

Family Law: Requirement for Bond or Personal Undertaking to Stay Enforcement of Award of Costs 
or Attorneys Fees  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.  
History: 

 
Reasons
This resolution amends Code of Civil Procedure section 917.1 to require a bond or personal 
undertaking to stay enforcement of an award of costs and/or attorney fees on appeal in certain family 
law cases.  This resolution should be approved in principle because it clarifies any existing 
ambiguity that no stay is placed on the payment of attorney’s fees in family cases, while giving the 
trial court discretion to authorize a stay upon the posting of a bond.   

: 

 
Code of Civil Procedure section 917.1 provides that a judgment or order requiring “money or the 
payment of money” is only stayed upon posting of a bond, but that an order or judgment solely 
awarding “costs” is exempt such that enforcement is automatically stayed under Code of Civil 
Procedure section 916.  With limited exceptions, awards of attorney’s fees fall within the meaning of 
“costs” for purposes of stays.  (See, e.g., Chapala Management Corp. v. Stanton (2010) 186 
Cal.App.4th 1532, 1542-1544.) 

 
There currently exists some uncertainty as to whether an order solely awarding attorney’s fees in a 
family law action is automatically stayed.  (See, e.g., In re Glatzhofer v. Tao (Aug. 6, 2002) 2002 
Cal. App. Unpub. LEXIS 7393, *6 [concluding fees awarded under Family Code sections 2030 and 
2032 are not costs subject automatic stay].)  This resolution would clarify that an order solely 
awarding attorney’s fees in a family law case is not automatically stayed upon the perfecting of an 
appeal.  It would further authorize the trial court to exercise discretion to allow a stay upon the 
posting of a bond.  
 
The general reasoning for automatically staying cost and attorney’s fee awards in civil cases should 
not apply in family law cases.  Costs and fees are more significant in family law cases because they 
not only impact the divorcing spouses, but often impact children, e.g. continuing therapy for the 
children or professional assistance to deal with highly charged emotional issues related to custody.   
The denial of an ability to collect fees and costs during an appeal may well result in the prevailing 
divorcee having funds available to defend the appeal with the assistance of counsel. 

 
 



07-04-2013 
 

 

This resolution would require that a bond or personal undertaking be given to stay enforcement 
of an award of costs and/or attorney fees in certain family law cases where the award is based on 
the need of a party. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure section 917.1 to read as follows: 
 
§ 917.1 
 
[Subdivisions (a) through (d) remain unchanged.]   
 

 

(e)  The perfecting of an appeal shall not stay proceedings as to a judgment or order that solely 
awards attorney fees, costs or both pursuant to Family Code sections 2030, 3121, 6344, 7605 or 
7640.  The trial court may in its discretion stay execution of any such judgment or order pending 
review on appeal or for any other period or periods but only upon condition that an undertaking 
shall be given in accordance with section 917.1. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under Code of Civil Procedure § 916, an appeal generally stays proceedings on 
the judgment or order appealed from.  Code of Civil Procedure § 917.1, however, requires an 
insurer’s bond or undertaking by personal sureties to stay a judgment or order for money or 
directing the payment of money.  A judgment or order that awards only costs and/or attorney 
fees, however, is not subject to § 917.1.  It is automatically stayed on appeal without a bond or 
undertaking.  Nielsen v Stumbos (1990) 226 Cal.App.3d 301; Chapala Mgmt. Corp. v. Stanton 
(2010) 186 Cal.App.4th 1532; but see In re Marriage of Falcone & Fyke (2012) 203 Cal. App. 
4th 964) (fees awarded as sanctions; bond required); Dowling v. Zimmerman (2001) 85 
Cal.App.4th 1400 (fees under anti-SLAPP statute; bond required).  No provision in the Family 
Code governs stays on appeal.  It's possible cost and fee awards in family law proceedings are 
stayed on appeal without bond or undertaking. 

This Solution:  This resolution would provide that an appeal from a judgment or order under the 
Family Code awarding costs, attorney fees or both based on a party’s need is not stayed pending 
appeal unless the trial court in its discretion grants a stay and requires an undertaking pursuant to 
Code of Civil Procedure § 917.1.  Several sections of the Family Code provide for awards of 
costs, fees or both based on the need of one party and the ability of the other to pay.  See, Fam. 
Code §§ 2030 (dissolution of marriage, legal separation or nullity); 3121 (actions for exclusive 
custody); 6344(b) (domestic violence); 7605 and 7640 (action to establish parentage, custody 



and visitation).  The intent is to level the playing field by equalizing the parties’ ability to obtain 
legal representation and pay expenses of litigation.  That purpose would be defeated if these 
need-based cost and attorney fee awards were automatically stayed by appeal.  The party ordered 
to pay costs and fees could stay the award by simply filing a notice of appeal and impede, if not 
cripple, the needy party’s ability to obtain legal representation and pay litigation expenses.  In 
non-family law cases, although cost and fee awards are automatically stayed on appeal, the court 
has discretion to require a bond or undertaking.  Code Civ. Proc. § 917.9(a)(3).  This resolution 
would reverse the rule for need-based fee awards in family law cases.  An appeal would not stay 
enforcement of the award, but the court would have discretion to grant a stay but only on 
condition of giving a bond or undertaking pursuant to § 917.1.  
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, 2431 Capitol Avenue, 
Sacramento, CA  95816; (916)  4415810; ae@eisenlegal.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen



 
 
 
TO: Conference of California Bar Associations 
  
FROM: The Executive Committee of the Family Law Section of the State Bar of California 
 
DATE: May 20, 2013 
 
RE: 2013 Resolutions 
 
 

 
Resolution 07-04-13: Amend Code of Civil Procedure section 917.1 

Disapprove 

Rationale: 

This resolution seeks to amend Code of Civil Procedure section 917.1, which addresses the 
actions that are stayed upon the filing of an appeal.  The Executive Committee of the Family 
Law Section of the State Bar of California (FLEXCOM) believes that an order for pendente lite 
need-based fees is not stayed pending appeal absent posting a bond.  But there is, at a minimum, 
a split of authority on whether post-judgment fees and costs or sanctions based fees and costs (or 
a “mixed” order, or one that is not defined as either need based or conduct based) are stayed 
upon the filing of an appeal.  The amendment proposed by this resolution could potentially create 
more problems than it resolves through unintended consequences.  

 
Disclaimer: 

This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Trustees or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 

 

FAMILY LAW SECTION 
THE STATE B AR O F CA LI FORN IA 
 



RESOLUTION 07-05-2013 
 
DIGEST 
Family Law: Shorten Waiting Period for Dissolution of Marriage.
Amends Family Code sections 2339 and 2403 to shorten the waiting period for a marital dissolution 
from six months to six weeks.  

  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No previous resolutions.  
History: 

 
Reasons
This resolution amends Family Code sections 2339 and 2403 to shorten the waiting period for a 
marital dissolution from six months to six weeks. This resolution should be approved in principle 
because it relies on outdated research and serves the important public policy of encouraging 
expeditious resolution of issues.  

: 

 
In 1969, the current six month waiting period for the entry of dissolution of marriage was 
established, after being reduced from one year, to reflect the research at that time that reconciliation, 
if any, took place during that six month period.  While such reasoning may have made sense then, it 
is outdated in today’s world.   
 
Moreover, the current waiting period means that for those parties who have completed divorce 
proceedings in less than six months must remain legally married for the remainder of the six month 
period, despite having finalized all issues. As with any legal proceeding, once the issues in the 
divorce proceeding are fully resolved, both sides are entitled to a speedy conclusion of their case, 
which would include a prompt termination of the marital status.  In reducing the waiting period from 
six months to six weeks, this resolution accomplishes that goal. 
 
Finally, to the extent there is a concern that the shortening of this waiting time will result in a rash or 
emotional decision to divorce, if parties come to regret their decision, current law provides that the 
parties have up to one year to stipulate to set aside a judgment of divorce.  (Family Code section 
2121 et seq.).  Thus, while the time for entry of a dissolution will be shortened by this resolution, it 
will have no effect on the one year limit to stipulate to set aside a judgment of divorce should the 
parties come to regret their decision. 
 
 



 

07-05-2013 
 
DIGEST 

 
Family Law:  Shorten Waiting Period for Dissolution of Marriage 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code sections 2339 and 2403 as follows: 
 
§ 2339 
   (a) Subject to subdivision (b) and to Sections 2340 to 2344, inclusive, no judgment of 
dissolution is final for the purpose of terminating the marriage relationship of the parties until six 
months weeks

   (b) The court may extend the six-month period described in subdivision (a) for good cause 
shown. 

 have expired from the date of service of a copy of summons and petition or the 
date of appearance of the respondent, whichever occurs first. 

 
§ 2403 
When six weeks months

 

 have expired from the date of the filing of the joint petition for 
summary dissolution, the court shall, unless a revocation has been filed pursuant to Section 2402, 
enter the judgment dissolving the marriage. The judgment restores to the parties the status of 
single persons, and either party may marry after the entry of the judgment. The clerk shall send a 
notice of entry of judgment to each of the parties at the party's last known address. 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: The Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
The Problem

 

:  Presently parties seeking to divorce in California are required to wait six months 
for the termination of marital status.  

The Solution

 

:  This resolution would shorten the waiting period for dissolution to six weeks. 
Parties who wish to divorce in California are forced to wait a half of a year to terminate their 
marital status.  The primary reason for the waiting period is the hope that reconciliation between 
the parties may occur.  (In re Marriage of Stuart (1972) 27 Cal.App.3d 834, 844, citing The 
Report of 1963 Divorce Reform Legislation of the Assembly Committee on Judiciary (4 Journal 
of the Assembly, Regular Session 1969, p. 8054 et seq).) 

This law is arguably patronizing and outdated.  It also conflicts with public policy that entitles 
family law litigants to speedy disentanglement.  The California Supreme Court enunciated this 
general principle in Hull v. Superior Court (1960) 54 Cal.2d 139, when it held that parties are 
entitled to “[s]everance of a personal relationship which the law has found to be unworkable and, 
as a result, injurious to the public welfare . . . [society] will be much concerned if two people are 



 

forced to remain legally bound to one another when this status can do nothing but engender 
additional bitterness and unhappiness.”   (See also In re Marriage of Fink (1976) 54 Cal.App.3d 
357, 364 [“legislative policy of permitting the prompt severance of a marriage relationship which 
had proved unworkable”].)   
 
In 1969, the waiting period for divorce in California was reduced from one year to six months.  
In 2013, it is time to further reduce this waiting period. 
 
IMPACT STATEMENT:  
 
This resolution would impact Family Code section 2403 (governing summary dissolutions) to 
also shorten the waiting period for termination of status in those cases to six weeks. 
 
AUTHOR AND/OR PERMANENT CONTACT: BASF Family Law Section / Contact 
Michelene Insalaco, Sucherman - Insalaco LLP, 100 Spear Street Suite 1640, San Francisco CA 
94105.  Telephone: (415) 357-5050; e-mail: MI@Sucherman-Insalaco.com 
 
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco 



RESOLUTION 07-05-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Proponent argues 6-month waiting period based on 1963 notion that waiting period is used in 
hope of reconciliation and conflicts with other public policy calling for speedy disentanglement 
for family law litigants.  This Resolution should be Disapproved because the 6-month period also 
provides each spouse time to plan for consequences of decree of dissolution, such as obtaining 
health care coverage where spouse is insured under employer policy of other spouse that would 
end upon decree of dissolution. 
 
 



RESOLUTION 07-06-2013 
 
DIGEST 

Amends Probate Code section 21622 to require a testator to use language in a testamentary 
instrument demonstrating specific intent to disinherit a child the parent did not know existed. 

Probate: Decedent’s Erroneous Belief of Child’s Death or Unawareness of Birth  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to Resolution 01-05-2011 which was withdrawn, and to Resolution 04-03-2012 which was 
disapproved.  

History: 

 
Reasons
This resolution amends Probate Code section 21622 to require a testator to use language in a 
testamentary instrument demonstrating specific intent in order to disinherit a child the parent did not 
know existed. This resolution should be disapproved because it goes too far in changing the well-
established burden of proof for children whose parents erroneously believed them dead, and does not 
make clear how a testator who desired to do so could effectively exclude any unknown children from 
inheriting.   

:  

 
Unlike prior versions of this Resolution, which sought to alleviate the burden only on those children 
whose parents – always fathers – were unaware of their birth, this resolution now also seeks to 
alleviate the burden on those children whose parents erroneously believed them to be dead.  The 
existing burden on the latter group of children is of long standing, and is appropriate.  On the other 
hand it is true that the legislative history of Section 21622 suggests that the possibility of placing the 
same burden on a child whose birth the father was unaware of was unintentional, and resulted from 
an effort to allow such children to inherit in certain circumstances. It appears that when the 
Legislature added that protection it inadvertently also may have required that such child also prove 
that the father’s lack of unawareness of the child’s birth was the sole reason for its omission, which 
is an almost insurmountable burden.  However, this Resolution would now make it easier for 
children whose parents erroneously thought them dead to inherit, which is a step too far.  
 
Additionally, the Resolution would allow testators to disinherit all unknown children provided that 
they include language evidencing such a specific intent in their will, and provides that the currently 
used boilerplate language would not suffice.  But it is highly likely that this Resolution would result 
in estate planners using as a matter of course new boilerplate that ostensibly demonstrates a specific 
intent to disinherit all unknown children, thereby undermining the resolution’s original purpose.  
 
 
 



07-06-2013 
 
DIGEST                  

 
Family Law: Decedent’s Erroneous Belief of Child’s Death, or Unawareness of Birth 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 21622 to read as follows: 
 
§ 21622 
If, at the time of the execution of all of decedent's testamentary instruments effective at the time 
of decedent's death, the decedent failed to provide for a living child solely because the decedent 
believed the child to be dead or was unaware of the birth of the child, the child shall receive a 
share in the estate equal in value to that which the child would have received if the decedent had 
died without having executed any testamentary instruments unless the decedent's specific 
contrary intention appears from the testamentary instruments.  The use of a general 
disinheritance clause in the testamentary instrument does not demonstrate the intent to fail to 
provide for such a child as required by this section
 

. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:

 

  Section 21622 imposes on a child born before the making of its parent’s estate 
plan and omitted from that plan the enormous burden of proving that there was no other reason 
for the parent to disinherit the child other than the erroneous belief of death or lack of awareness 
of its birth.  In other words, the child has to prove that if its parent knew it was still alive or knew 
of the child’s existence the parent would not have disinherited the child, an inherently 
speculative proposition.  This is an enormous burden to meet.  If one does not know one has a 
child, it is the rare case indeed where one would ever consider disinheriting that child.  As the 
Supreme Court said with respect to erroneous belief of death, “[o]ne does not disinherit a dead 
person.” (Estate of Torregano (1960) 42 Cal.2d 234, 252.)  Similarly, one is unlikely to 
formulate reasons to disinherit a child that one never knew existed. 

The Solution:

 

 This resolution would eliminate the burden imposed on a mistakenly-omitted child 
to prove that the mistaken belief of death or unawareness of the child’s birth was the sole reason 
for the omission from a will, and would allow such a child to inherit except where the will 
clearly shows a specific contrary intent by the decedent.  The resolution thus adheres to 
California policy affording complete testamentary freedom.     

A similar resolution in 2012 to remove the word “solely” was objected to by TexComm and 
other delegations because it allowed for no exception to such a child inheriting, and would have 
deprived a testator of the testamentary freedom to intentionally disinherit children that he did not 



know existed.  To address those objections this resolution provides that if a clear and specific 
intent appears in the decedent’s testamentary instruments to nevertheless disinherit the 
mistakenly-omitted child such a child will not inherit.  Thus, the resolution adheres to California 
policy favoring complete testamentary freedom.   
 
However, general disinheritance clauses and other similar boilerplate clauses containing 
statements such as “I have intentionally not provided for anyone not named in the will” are 
present in almost all attorney-prepared testamentary instruments.  It would vitiate the statute’s 
purpose of protecting most mistakenly-omitted children were such clauses to be given effect in 
this context.  The presence of such clauses does not reflect any true consideration by the 
decedent of what he would have done had he discovered that he had a child that he did not know 
existed, or had a decedent learned that a pre-deceased child was not, in fact, predeceased.  This 
resolution would therefore require that the intent to disinherit be shown with language that truly 
reflects consideration by the decedent of those possibilities, and not by mere boilerplate.  While 
it is true that the term “general disinheritance clause” is not defined in the Probate Code, such 
clauses have been discussed widely in the case law (see, e.g., Estate of Torregano (1960) 54 
Cal.2d 234, 252-253), and the courts will therefore be able to construe this statute without 
difficulty.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ciarán O'Sullivan, The Law Office of 
Ciarán O'Sullivan, 1 Post Street, San Francisco, CA 94104.  Voice (415) 391-3711; fax (415) 
513-0449; e-mail ciaran@cosullivanlaw.com  
 
RESPONSIBLE FLOOR DELEGATE:  Ciarán O'Sullivan  
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TO:  Conference of California Bar Associations 
 
FROM: The Executive Committee of the Trusts & Estates Section of the State Bar of 

California 
 

DATE:  May 28, 2013 
 
RE:   2013 Resolutions 
 

1. 

 

Resolution 07-06-2013 – Decedent’s Erroneous Belief of Child’s Death, or 
Unawareness of Birth 

OPPOSE 
 
 This resolution deletes the word “solely” from Probate Code 21622, thus lessening the 
burden on a child to show that he or she was omitted from the decedent’s estate plan because the 
decedent believed the child to be deceased or was unaware of the birth of the child.  The 
Executive Committee of the Trusts and Estates Section of the State Bar of California 
(TEXCOM) opposes this resolution for several reasons. 
 
 First, the rationale relates solely to a child of whose birth the decedent was unaware.  
However, removal of the word “solely” also lessens the burden on a child who is disinherited 
and whom the decedent believed to be deceased.  The proponent of the resolution has offered no 
explanation for this change in long-standing law relating to a child who is erroneously believed 
to be deceased. 
 
 Second, the rationale indicates that it is based upon the assumption that a parent would 
want to provide for a child of whose birth the parent is unaware, and therefore the burden to 
qualify as an omitted child should be lessened.  It is our experience that a client generally does 
not want to provide for a child of whom they are “unaware,” and therefore a child with whom the 
client has no relationship, except a mere biological connection which is unknown to the client.  It 
therefore is our position that the burden to show an entitlement to inheritance as an omitted child 
in these circumstances should continue to be on the “unknown child.” 
 
 Furthermore, the additional language that references a “decedent’s specific contrary 
intention” creates a potentially different test than the one set forth in Probate Code Section 
21621(a) and therefore will lead to inconsistency in the law.  We believe that if Probate Code 

TRUSTS & ESTATES SECTION 
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Section 21622 is to be revised, it should provide that the same exclusions set forth in Probate 
Code Section 21621 apply to an omitted child under Probate Code Section 21622 as an omitted 
child born after the execution of the client’s estate plan documents. 
 
 Most attorney drafted estate plans specifically define the class of intestate heirs known to 
the testator and address what interests they should receive, if any.  To allow “unknown children” 
living at the time of execution of such a plan the right to later claim an intestate interest creates 
more uncertainty and does not further testamentary freedom.  If during one’s lifetime, the child 
becomes “known,” and the individual wishes to provide for such a child, the testator is aware of 
how to modify the plan so as to reflect such a change.  If no change is made, the burden should 
be on the child to show that the testator would have wanted to provide for him or her. 
 

 
Disclaimer 

 This position is only that of the TRUSTS and ESTATES SECTION of the State Bar 
of California.  This position has not been adopted by either the State Bar’s Board of 
Trustees or overall membership, and is not to be construed as representing the position of 
the State Bar of California. 
 
 Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
 



RESOLUTION 07-07-2013 
 
DIGEST 

Amends Family Code section 3405 to allow California courts permissive, but not mandatory, 
consideration of a foreign country’s custody order if made in the child’s best interests.    

Family Law: International Child Custody Disputes 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.  
History: 

 
Reasons
This resolution amends Family Code section 3405 to allow California courts permissive, but not 
mandatory, consideration of a foreign country’s custody order if made in the child’s best interests.  
This resolution should be approved in principle because the law requiring American courts to defer 
to foreign courts in nearly all cases of international custody disputes is not child centered or 
protective of American children.   

: 

 
The UCCJEA is a uniform act that has been adopted by most states in the U.S., with the goal of 
clarifying which state can act with respect to custody of a child when, after separation, parents live 
in different states.  UCCJEA creates a bright-line rule as to which state has sole and exclusive 
custody jurisdiction.  This deters parental kidnapping, avoids forum shopping, and avoids the 
issuance of conflicting orders.  The UCCJEA eliminates conflict as applied between states and 
provides that foreign countries must be treated as sister states in most cases, even when the parties 
and the children involved are American citizens who have lived overseas for just six months. 
However, where the foreign country is not a signatory of the Hague Convention (which requires 
signatory countries to give full faith and credit to custody orders of another signatory country), this 
application frequently creates severe hardship, because courts abroad, particularly in countries that 
are not Hague Convention signatories, often do not ensure due process rights, make custody 
decisions that are not based on the child’s best interest, and discriminate based on sex or sexual 
orientation. 
 
This resolution would provide American Courts with subject matter jurisdiction to (a) hear the 
custody dispute; and (b) review, and if appropriate defer, to the custodial decision of another nation, 
if the American court finds that the best interests of the child were and are served by that decision. 
It also expands an existing “escape clause” by allowing family courts to consider if the laws of the 
foreign country as written and as applied do not violate fundamental principles of human rights 
before deciding if it will defer to that country’s custodial decision.  .   
 
Children in California are entitled to the protection of our courts and this resolution seeks to ensure 
that custody decisions are not made in foreign countries that will not protect the child and his or her 
relationship with both parents.   
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07-07-2013 
 
DIGEST 

 
Family Law:  International Child Custody Disputes 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Family Code section 3405 to read as follows: 
 
(a) A court of this state may shall treat a foreign country as if it were a state of the United States 
for the purpose of applying this chapter and Chapter 2 (commencing with Section 3421) 

 

if it is 
shown that the laws of the foreign country as written and as applied (i) do not violate 
fundamental principles of human rights, and (ii) base custody decisions on evaluation of the best 
interests of the child. 

(b) Except as otherwise provided in subdivision (c
in a foreign country under factual circumstances in substantial conformity with the 

a), a child custody determination made 

jurisdictional standards of this part must be recognized and enforced under Chapter 3 
(commencing with Section 3441). 
 

 

(c) A court of this state need not apply this part if the child custody law of a foreign country 
violates fundamental principles of human rights. 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of San Francisco. 
 
STATEMENT OF REASONS 
 
The Problem (including Existing Law):  The Uniform Child Custody Jurisdiction and 
Enforcement Act (UCCJEA) is a uniform act that has been adopted by most states in the U.S., 
with the goal of clarifying which state can act with respect to custody of a child when, after 
separation, parents live in different states.  UCCJEA creates a bright-line rule as to which state 
has sole and exclusive custody jurisdiction.  This deters parental kidnapping, avoids forum 
shopping, and avoids the issuance of conflicting orders.  While UCCJEA works well as applied 
between states, it goes a step further, to provide that foreign counties must be treated as sister 
states in most cases, even when the parties and the children involved are American citizens who 
have lived overseas for just six months.  This application frequently creates severe hardship, 
because courts abroad often do not ensure due process rights, make custody decisions that are not 
based on the child’s best interest, and discriminate based on sex or sexual orientation.  Many 
judicial systems around are not independent but rather are controlled by a church or political 
party.  Corruption frequently exists.  And in some countries a parent seeking custody of a child 
could face detention or other risks.  
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The Solution:  Because the law requiring American courts to defer to foreign courts in nearly all 
cases of international custody disputes is not child centered or protective of American children, 
this Resolution seeks to amend California’s version of the UCCJEA by limiting its application in 
cases involving foreign countries.  It expands an existing “escape clause” by granting discretion 
to family courts in this area; permitting consideration of violations of basic human rights whether 
or not they relate specifically to custody law, and as the country’s law is applied rather than only 
as the law is written.  The proposed amendments also adds consideration of whether the country 
at issue bases custody decisions on the child’s best interests, and shifts the burden of proof.  
Children in California are entitled to the protection of our courts and this Resolution seeks to 
ensure that custody decisions are not made in foreign countries that will not protect the child and 
his or her relationship with both parents.  
 
CURRENT OR PRIOR RELATED LEGISLATION 
None known. 
 
AUTHOR AND/OR PERMANENT CONTACT:  
BASF Family Law  Section / Contact Michelene Insalaco, Sucherman - Insalaco LLP, 100 Spear 
Street Suite 1640, San Francisco CA 94105.  Telephone: (415) 357-5050; e-mail: 
MI@Sucherman-Insalaco.com 
 
RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco  
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The proponent appears to move 3405(c) to 3405(a) with little change.  3405(c) already provides 
that a California Court need not respect a foreign order if that order was based on a violation of 
the fundamental principles of human rights.  This empowers a Judge with broad discretion to 
consider the facts of each individual case.  The concerns expressed in the proponent’s 
statement of reasons could therefore be raised in a challenge to the order.  An order based on 
gender or sexual orientation could be considered by a California Court to violate 3405(c).  The 
burden of “shall” versus “may” is proper so as to give the Court direction and the existing order 
force, until and unless 3405(c) is proven.  This resolution goes a step further by requiring all 
foreign orders, including other states, to use the” best interests of child” standard.  Thus, this 
imposes the California custody determination standard on the rest of the world and invites all 
other states or countries to not respect our orders if we are not going to respect theirs.  The 
UCCJEA is constructed so as to ensure consistency of custody orders and respect for those 
orders by foreign states.  The proposed changes would welcome litigation and jeopardize 
foreign and California custody orders. 

Counterargument to 7-7 by BANSDC 

 



RESOLUTION 08-01-2013 
 
DIGEST 

Amends Code of Civil Procedure section 998 to create a presumption that pre-offer costs and 
attorney’s fees are included in offers to compromise, and to allow formal rejection of an offer.  

Civil Procedure: 998 Offers Deemed to Include Pre-Offer Attorney Fees 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to 02-06-00, which was withdrawn, and to 01-13-03, 05-02-12 and 11-03-12, which were 
disapproved. 

History: 

 

This resolution amends Code of Civil Procedure section 998 to create a presumption that pre-
offer costs and attorney’s fees are included in offers to compromise, and to allow formal 
rejection of an offer.  This resolution should be disapproved because it creates a presumption that 
is directly contrary to established California case law, without any explanation for such a drastic 
deviation, and adds an additional procedure that would subvert the section 998 process. 

Reasons: 

 
Under current law, if a party makes a section 998 offer to compromise and receives a more 
favorable result after trial, then the offeree who rejects that offer becomes liable for the offeror’s 
post-offer costs, which may include expert fees.  If such post-offer costs are unreasonable, the 
offeree can attempt to decrease them through a motion to tax or strike costs.  
 
The first amendment to this resolution creates a presumption that a section 998 offer includes 
costs and attorneys’ fees.  This presumption is directly contrary to California case law.  Under 
current law, where a section 998 offer is silent about whether the offered amount includes 
costs/fees, then the party who is entitled to recover fees may recover them in addition

 

 to the 
amount offered in the section 998 offer.  (Chinn v. KMR Property Management (2008) 166 
Cal.App.4th 175, 184; Engle v. Copenbarger & Copenbarger (2007) 157 Cal.App.4th 165, 168-
169)  The propriety of this rule was affirmed earlier this year in Martinez v. Brown (2013) 56 
Cal.4th 2014.  This resolution does not provide any reason for creating a statutory presumption 
that is the exact opposite of existing law.   

The second amendment to this resolution seeks to permit an offeree to formally reject an offer 
with a “statement of costs,” which would be used to evaluate whether the offeree received a 
more favorable judgment.  There is no definition of what the “statement of costs” is.  Allowing 
an offeree to unilaterally “fix” the amount of  its pre-offer costs, and attorney’s fees if applicable, 
through such a statement, without any supporting evidence of those fees and costs, would allow 
an offeree to manipulate the numbers to increase  its chances of “beating” the section 998 offer.  
 
This resolution is related to 08-07-2013, which seeks to amend Code of Civil Procedure section 
998 to codify current California law regarding section 998 offers.  



08-01-2013 
 

 
Civil Procedure: 998 Offers Deemed to Include Pre-Offer Attorney Fees 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 998 to read as follows: 
 
§ 998 
 (a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as 
provided in this section. 
 (b) Not less than 10 days prior to commencement of trial or arbitration (as provided in 
Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in 
writing upon any other party to the action to allow judgment to be taken or an award to be 
entered in accordance with the terms and conditions stated at that time. The written offer shall 
include a statement of the offer, containing the terms and conditions of the judgment or award 
which shall be deemed to include any claim for costs including any applicable attorney fees 
which shall be separately stated

 (1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk 
or the judge shall enter judgment accordingly. In the case of an arbitration, the offer with proof 
of acceptance shall be filed with the arbitrator or arbitrators who shall promptly render an award 
accordingly. 

, and a provision that allows the accepting party to indicate 
acceptance of the offer by signing a statement that the offer is accepted. Any acceptance of the 
offer, whether made on the document containing the offer or on a separate document of 
acceptance, shall be in writing and shall be signed by counsel for the accepting party or, if not 
represented by counsel, by the accepting party. 

 (2) If the offer is not accepted prior to trial or arbitration or within 30 days after it is 
made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence 
upon the trial or arbitration.  

 (3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually 
commenced at the beginning of the opening statement of the plaintiff or counsel, and if there is 
no opening statement, then at the time of the administering of the oath or affirmation to the first 
witness, or the introduction of any evidence. 

The offeree shall have the option of formally rejecting the offer with 
a statement of costs incurred to the date of the offer, including attorney fees if applicable, which 
shall be used in determining whether the offeree ultimately obtains a more favorable judgment or 
award than the offer. 

 (c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a 
more favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and 
shall pay the defendant's costs from the time of the offer. In addition, in any action or proceeding 
other than an eminent domain action, the court or arbitrator, in its discretion, may require the 
plaintiff to pay a reasonable sum to cover costs of the services of expert witnesses, who are not 
regular employees of any party, actually incurred and reasonably necessary in either, or both, 
preparation for trial or arbitration, or during trial or arbitration, of the case by the defendant. 
 (2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court 
or arbitrator shall exclude the postoffer costs. 



 (B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the 
holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees awarded to 
the prevailing party were not costs for purposes of this section but were part of the judgment. 
 (d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more 
favorable judgment or award in any action or proceeding other than an eminent domain action, 
the court or arbitrator, in its discretion, may require the defendant to pay a reasonable sum to 
cover postoffer costs of the services of expert witnesses, who are not regular employees of any 
party, actually incurred and reasonably necessary in either, or both, preparation for trial or 
arbitration, or during trial or arbitration, of the case by the plaintiff, in addition to plaintiff's 
costs. 
 (e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more 
favorable judgment or award, the costs under this section, from the time of the offer, shall be 
deducted from any damages awarded in favor of the plaintiff. If the costs awarded under this 
section exceed the amount of the damages awarded to the plaintiff the net amount shall be 
awarded to the defendant and judgment or award shall be entered accordingly. 
 (f) Police officers shall be deemed to be expert witnesses for the purposes of this section. 
For purposes of this section, "plaintiff" includes a cross-complainant and "defendant" includes a 
cross-defendant. Any judgment or award entered pursuant to this section shall be deemed to be a 
compromise settlement. 
 (g) This chapter does not apply to either of the following: 
 (1) An offer that is made by a plaintiff in an eminent domain action. 
 (2) Any enforcement action brought in the name of the people of the State of California 
by the Attorney General, a district attorney, or a city attorney, acting as a public prosecutor. 
 (h) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall 
not exceed those specified in Section 68092.5 of the Government Code. 
 (i) This section shall not apply to labor arbitrations filed pursuant to memoranda of 
understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of 
Division 4 of Title 1 of the Government Code). 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
STATEMENT OF REASONS 
 
The Problem

 

:  The prevailing party in a civil lawsuit is entitled to costs including attorney’s fees 
if a contract or statute provide for same.  Section 998 shifts costs when a party does not accept an 
offer made under its provisions.  (Barella v. Exchange Bank (2000) 84 Cal.App.4th 793, 798.)  If 
one otherwise prevailing party obtains a judgment less favorable than the other’s 998 offer, that 
party may not recover its own post-offer costs and must pay the other’s post-offer costs.   

The offeree’s pre-offer costs, however, must be included when determining whether the offeree 
has obtained a more favorable judgment.  (See Mesa Forest Prods., Inc. v. St. Paul Mercury Ins. 
Co. (1999) 73 Cal.App.4th 324, 330-331; Harvard Investment Co. v. Gap Stores, Inc. (1984) 156 
Cal.App.3d 704, 711-713.)  The Legislature has recognized that parties cannot avoid incurring 
pre-offer costs.  (Shain v. City of Albany (1980) 106 Cal.App.3d 294, 300-301.)   



 
This Solution

 

:  This resolution would permit the recipient of a 998 offer to provide a formal 
rejection of the offer providing a dollar amount as to the amount of pre-offer costs incurred, 
including attorney fees.  This amount would be used by the court when determining whether the 
offeree’s pre-offer costs and fees, when combined with the judgment or award ultimately 
obtained, exceed the rejected offer.  It would allow the offeree to formally reject the offer and fix 
the amount of fees and costs so as to allow the parties to understand the stakes on both sides.  It 
would also allow the offeror, if desired, to make a second offer that takes that amount into 
account, making acceptance more likely.  

Section 998 requires the addition of pre-offer attorney fees and costs incurred by the offeree to 
the ultimate judgment or award the offeree achieves to determine whether the outcome was more 
or less favorable than the 998 offer.  This resolution would enable the offeree to make a 
reasonable determination as to whether to accept the offer of compromise, because although the 
offeree knows the amount of its damages, fees and costs at the time of the offer, it does not know 
whether the trial judge will reduce or increase fees and/or costs, and if so by what amount.  
Rather than encourage settlement based on a known set of facts at the time the offer is made, the 
trial court’s subsequent reduction or increase of pre-offer fees and/or costs turns the 998 offer 
process into a game of chance.  
 
A party should lose the contractual or statutory right to post-offer attorney’s fees and costs and 
be required to pay the post-offer fees and costs of the opposing party only on the basis of having 
litigated a nonmeritorious claim or refused a reasonable 998 offer.   Such loss should not occur 
solely on the basis of losing a gamble, since an offeree cannot reasonably assess an offer of 
compromise because a guess is required as to whether and by how much a court will increase or 
decrease attorneys fees and costs.  
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mathieu Blackston, Procopio Cory, 525 B 
Street Suite 2200, San Diego, CA  92101; (619) 238-1900; mathieu.blackston@procopio.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Mathieu Blackston 



RESOLUTION 08-02-2013 
 
DIGEST 

Amends Code of Civil Procedure sections 116.220, 116.221, 116.222, and 116.231 and to 
repeal section 116.224, to increase the jurisdictional limit of the small claims court to 
$25,000. 

Civil Procedure:  Small Claims Jurisdictional Limits 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to Resolution 09-07-2003 which was Approved in Principle (increase to 
$10,000). 

History 

 

This resolution amends Code of Civil Procedure sections 116.220, 116.221, 116.222, and 
116.231 and to repeal section 116.224, to increase the jurisdictional limit of the small 
claims court to $25,000.  This resolution should be disapproved because the increase to 
$25,000 is too extreme. 

Reasons: 

 
Small claims court excludes the use of attorneys and the mere fact that it may be difficult 
to find an attorney to take a case of that value is not a rationale to deprive a person of the 
ability to retain an attorney if he or she so chooses.  Further, there is no right of discovery 
in small claims court and this will severely affect a party’s ability to prove or disprove 
their case. 
 
Also, the increase to $25,000 is too extreme.  Code of Civil Procedure section 116.231 
only allows a person to file two small claims actions in one year that exceed $2,500.00.  
If this limit were increased to $25,000, as proposed, the gap between the current 
maximum of $2,500 and the new maximum of $25,000 is simply too large for the small 
claims court to handle. 
 
This may overburden the small claims courts which are in place, in part, to allow parties 
with smaller claims to have more rapid and less complicated access to justice.  The 
budget cuts may exacerbate the ability to hear what would be a significant increase in the 
number of small claims cases.  Small claims matters are largely determined after hearings 
that last less than 30 minutes in length.  The process does not lend itself to higher value 
and potentially more complicated matters.  Further, the increased jurisdictional limits will 
likely mean an increase in the number of small claims appeals because the parties can 
then have lawyers present their case de novo.   
 
There is already in place the expedited jury trial program to streamline smaller and less 
complicated cases. 
 
 



 

 

08-02-2013 
 

 
Civil Procedure: Small Claims Jurisdictional Limits 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 116.220, 116.221, 
116.222 and 116.231 and to repeal section 116.224 to read as follows: 
 
§ 116.220 
 

(a) The small claims court has jurisdiction in the following actions: 
(1) Except as provided in subdivisions (c), (e), and (f), for recovery of money, if 

the amount of the demand does not exceed twenty-five thousand dollars ($25,000). 

(2) Except as provided in subdivisions (c), (e), and (f), to enforce payment of 
delinquent unsecured personal property taxes in an amount not to exceed 

five 
thousand dollars ($5,000). 

twenty-five 
thousand dollars ($25,000) five thousand dollars ($5,000)

(3) To issue the writ of possession authorized by Sections 1861.5 and 1861.10 of 
the Civil Code if the amount of the demand does not exceed 

, if the legality of the tax is not 
contested by the defendant. 

twenty-five thousand dollars 
($25,000) five thousand dollars ($5,000)

(4) To confirm, correct, or vacate a fee arbitration award not exceeding 
. 

twenty-
five thousand dollars ($25,000)five thousand dollars ($5,000) between an attorney and 
client that is binding or has become binding, or to conduct a hearing de novo between an 
attorney and client after nonbinding arbitration of a fee dispute involving no more than 
twenty-five thousand dollars ($25,000)five thousand dollars ($5,000)

(5) For an injunction or other equitable relief only when a statute expressly 
authorizes a small claims court to award that relief. 

 in controversy, 
pursuant to Article 13 (commencing with Section 6200) of Chapter 4 of Division 3 of the 
Business and Professions Code. 

(b) In any action seeking relief authorized by paragraph (1) to (4), inclusive, of 
subdivision (a), the court may grant equitable relief in the form of rescission, restitution, 
reformation, and specific performance, in lieu of, or in addition to, money damages. The 
court may issue a conditional judgment. The court shall retain jurisdiction until full 
payment and performance of any judgment or order. 

(c) Notwithstanding subdivision (a), the small claims court has jurisdiction over a 
defendant guarantor as follows: 

(1) For any action brought by a natural person against the Registrar of the 
Contractors' State License Board as the defendant guarantor, up to the jurisdictional limit 
set forth in subdivision (a)the small claims jurisdictional limit stated in Section 116.221 
shall apply

(2) For any action against a defendant guarantor that does not charge a fee for its 
guarantor or surety services, if the amount of the demand does not exceed 

. 

twelve 
thousand five hundred dollars ($12,500)two thousand five hundred dollars ($2,500). 



 

 

(3) For any action brought by a natural person against a defendant guarantor that 
charges a fee for its guarantor or surety services, if the amount of the demand does not 
exceed twenty-five thousand dollars ($25,000)six thousand five hundred dollars ($6,500)

(4) For any action brought by an entity other than a natural person against a 
defendant guarantor that charges a fee for its guarantor or surety services or against the 
Registrar of the Contractors' State License Board as the defendant guarantor, if the 
amount of the demand does not exceed 

. 

twenty-thousand dollars ($20,000)four thousand 
dollars ($4,000)

(d) In any case in which the lack of jurisdiction is due solely to an excess in the 
amount of the demand, the excess may be waived, but any waiver is not operative until 
judgment. 

. 

(e) Notwithstanding subdivision (a), in any action filed by a plaintiff incarcerated 
in a Department of Corrections and Rehabilitation facility, the small claims court has 
jurisdiction over a defendant only if the plaintiff has alleged in the complaint that he or 
she has exhausted his or her administrative remedies against that department, including 
compliance with Sections 905.2 and 905.4 of the Government Code. The final 
administrative adjudication or determination of the plaintiff's administrative claim by the 
department may be attached to the complaint at the time of filing in lieu of that 
allegation. 

(f) In any action governed by subdivision (e), if the plaintiff fails to provide proof 
of compliance with the requirements of subdivision (e) at the time of trial, the judicial 
officer shall, at his or her discretion, either dismiss the action or continue the action to 
give the plaintiff an opportunity to provide that proof. 
(g) For purposes of this section, "department" includes an employee of a department 
against whom a claim has been filed under this chapter arising out of his or her duties as 
an employee of that department. 
 
§ 116.221 
 

In addition to the jurisdiction conferred by Section 116.220, the small claims 
court has jurisdiction in an action brought by a natural person, if the amount of the 
demand does not exceed twenty-five thousand dollars ($25,000)ten thousand dollars 
($10,000), except for actions specified in Section 116.224 or otherwise as 

 

prohibited by 
subdivision (c) of Section 116.220 or subdivision (a) of Section 116.231. 

 
§ 116.224 

 (a) Notwithstanding Section 116.221, the small claims court has jurisdiction in 
an action brought by a natural person for damages for bodily injuries resulting from an 
automobile accident if the amount of the demand does not exceed seven thousand five 
hundred dollars ($7,500). 
 (b) This section shall apply only if a defendant is covered by an automobile 
insurance policy that includes a duty to defend. 
  (c) This section shall remain in effect only until January 1, 2015, and as of that 
date is repealed, unless a later enacted statute, that is enacted before January 1, 2015, 
deletes or extends that date. 



 

 

 
§ 116.231 
 

(a) Except as provided in subdivision (d), no person may file more than two small 
claims actions in which the amount demanded exceeds two thousand five hundred dollars 
($2,500), anywhere in the state in any calendar year. 

(b) Except as provided in subdivision (d), if the amount demanded in any small 
claims action exceeds two thousand five hundred dollars ($2,500), the party making the 
demand shall file a declaration under penalty of perjury attesting to the fact that not more 
than two small claims actions in which the amount of the demand exceeded two thousand 
five hundred dollars ($2,500) have been filed by that party in this state within the 
calendar year. 

(c) The Legislature finds and declares that the pilot project conducted under the 
authority of Chapter 1196 of the Statutes of 1991 demonstrated the efficacy of the 
removal of the limitation on the number of actions public entities may file in the small 
claims courts on claims exceeding two thousand five hundred dollars ($2,500). 

(d) The limitation on the number of filings exceeding two thousand five hundred 
dollars ($2,500) does not apply to filings where the claim does not exceed twenty-five 
thousand dollars ($25,000) five thousand dollars ($5,000) that are filed by a city, county, 
city and county, school district, county office of education, community college district, 
local district, or any other local public entity. If any small claims action is filed by a city, 
county, city and county, school district, county office of education, community college 
district, local district, or any other local public entity pursuant to this section, and the 
defendant informs the court either in advance of the hearing by written notice or at the 
time of the hearing, that he or she is represented in the action by legal counsel, the action 
shall be transferred out of the small claims division. A city, county, city and county, 
school district, county office of education, community college district, local district, or 
any other local public entity may not file a claim within the small claims division if the 
amount of the demand exceeds twenty-five thousand dollars ($25,000)five thousand 
dollars ($5,000)
 

. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  The current jurisdictional limit for small claims is between $5,000 and 
$10,000, depending on whether the plaintiff is a natural person and some other 
circumstances.  The problem is that it is almost impossible to find an attorney to take a 
case where the amount in dispute is between $10,000 and $25,000. Thus the current 
jurisdictional limit forces many pro per litigants with claims between $10,000 to $25,000 
into a choice of accepting less than the claim is worth in favor of the simplified small 
claims procedures or proceed in pro per with a limited civil action involving more 
complex proceedings that are unfamiliar to them.  Even if a litigant were to find an 
attorney to take the case, there is a very high probability that attorney fees will eat up 



 

 

most if not all of any money collected. 
 
This Solution

 

:  This resolution would increase the current maximum jurisdictional limit 
for small claims cases to $25,000 and would increase specified limits to either $12,500 or 
$25,000.  The increased jurisdictional limits balances fairness and efficiency.  The higher 
jurisdictional limit is likely to result in a more efficient resolution of claims under 
$25,000 in such a manner that the parties will still be afforded their day in court in a fair 
manner.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  David Greeley, Seltzer, Caplan, 
McMahon, Vitek, 750 B Street, Suite 2100, San Diego, CA  92101; (619) 685-3150; 
Greeley@scmv.com. 
 
RESPONSIBLE FLOOR DELEGATE:  David Greeley 



COUNTERARGUMENT TO RESOLUTION 8-2-13 

ORANGE COUNTY BAR ASSOCIATION  

This resolution would allow a person (individual, corporation, partnership, limited liability company, 
limited liability partnership, firm, association or other entity) to file in small claims court two (2) claims 
per year for an amount up to and including Twenty-Five Thousand Dollars ($25,000.00) arguing that 
Twenty-Five Thousand is such a small amount that Plaintiff’s have difficulty finding counsel and thus 
have choose as to struggle as in pro per in a limited action or limit their claim to the current 
jurisdictional limit of small claims.  The intent of small claims court is to allow minor civil disputes to be 
handled expeditiously, inexpensively and fairly.  The legislature prohibits attorneys from representing 
parties in a small claims action.  There is no right to conduct discovery and no right to jury.    Twenty Five 
Thousand Dollars may not seem like a lot of money to high wage earners but for a person earning 
minimum wage, Eight Dollars ($8.00) per hour- Sixteen Thousand Six Hundred Forty Dollars ($16,640) 
per year, it can be a fortune.   If a Plaintiff chooses to sue in small claims court the defendant is stuck in 
small claims court.  The defendant will be denied the right to be represented by an attorney, the right to 
conduct discovery and the right to a jury trial.   If the defendant loses the defendant has the right to an 
appeal which is a trial de novo held in the superior court.  Although a party can be represented by 
counsel at the small claims appeal there is no right to discovery and no right to a jury. Small claims 
appeals are given short shift in the court system and very often result in the trial court simply rubber 
stamping the small claims judgment.   If a defendant failed to appear at the trial the defendant does not 
even have the right to an appeal.  Twenty-Five Thousand Dollars is too large an amount to be considered 
a “minor civil dispute” justifying the denial of fundamental rights of representation by counsel, a jury 
trial and the opportunity to conduct discovery.  This resolution should be disapproved.    



RESOLUTION 08-03-2013 
 
DIGEST 

Amends Government Code section 69957 to include the ability to report unlimited civil 
cases through the use of electronic recording and to use a transcript of the electronic 
recording prepared by a certified shorthand reporter on appeal. 

Government Code:  Electronic Recording of Unlimited Civil Proceedings 

 
RESOLUTIONS COMMITTEE RECOMMENDATION-MINORITY REPORT 
APPROVE IN PRINCIPLE 
 

Similar to Resolution 07-03-2012 which was approved in principle.  
History 

 

This resolution amends Government Code section 69957 to include the ability to report 
unlimited civil cases through the use of electronic recording and to use a transcript of the 
electronic recording prepared by a certified shorthand reporter on appeal.  This resolution 
should be approved in principle because it may provide a less costly alternative to court 
reports and/or an alternative where a party or counsel does not realize the department 
does not have a court reporter available or forgets to request/order a court reporter.     

Reasons: 

 
Many superior courts have laid off court reporters due to the budget crisis, leaving parties 
to hire expensive private court reporters or risk having no transcript of the proceeding.  
The lack of a transcript prejudices parties who may seek review of the trial court’s rulings 
or judgments.  Expanding the court’s discretion to permit electronic recording of all civil 
proceedings would preserve the record at a fraction of the cost of private court reporters 
while protecting the parties’ rights and access to justice.  
 
As the law now stands, though, electronic recording is only permitted in limited civil 
cases, and appeals from limited civil cases are referred to the appellate division of the 
superior court, not to the Court of Appeal.  (See Code Civ. Proc. § 904.2.)  Therefore, this 
resolution may be inconsistent with or otherwise impact other statutes and rules that 
govern the use of electronic recordings on appeal because those statutes and rules apply 
only to appeals in limited civil cases.  Despite the potential inconsistencies, this 
resolution is a good starting point.  Thus, it should be approved in principle with the hope 
that the Conference will propose and pass other resolutions in the future to expand the 
use of electronic recording, and to address any statutory inconsistencies, particularly in 
relation to the use of electronic recordings in appeals of unlimited civil cases. 
 
Related to Resolution 06-02-2013.    
 
 



 

 

08-03-2013 
 

 
Government Code: Electronic Recording of Unlimited Civil Proceedings  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Government Code section 69957, to read as follows: 
 
§ 69957 
 

(a) If an official reporter or an official reporter pro tempore is unavailable to 
report an action or proceeding no official reporter or an official reporter pro tempore 
employed directly by the Court is assigned to the courtroom or otherwise unavailable to 
report in a court, subject to the availability of approved equipment and equipment 
monitors, the court may order that, in an unlimited civil case, inclusive of probate 
proceedings,

 (b) Notwithstanding subdivision (a), a court may use electronic recording 
equipment for the internal personnel purpose of monitoring the performance of 
subordinate judicial officers, as defined in Section 71601 of the Government Code, 
hearing officers, and temporary judges while proceedings are conducted in the 
courtroom, if notice is provided to the subordinate judicial officer, hearing officer, or 
temporary judge, and to the litigants, that the proceeding may be recorded for that 
purpose. An electronic recording made for the purpose of monitoring that performance 
shall not be used for any other purpose and shall not be made publicly available. Any 
recording made pursuant to this subdivision shall be destroyed two years after the date of 
the proceeding unless a personnel matter is pending relating to performance of the 
subordinate judicial officer, hearing officer, or temporary judge. 

 a limited civil case, or a misdemeanor or infraction case, the action or 
proceeding be electronically recorded, including all the testimony, the objections made, 
the ruling of the court, the exceptions taken, all arraignments, pleas, and sentences of 
defendants in criminal cases, the arguments of the attorneys to the jury, and all statements 
and remarks made and oral instructions given by the judge. A transcript derived from an 
electronic recording may be utilized whenever a transcript of court proceedings is 
required. Transcripts derived from electronic recordings shall include a designation of 
"inaudible" or "unintelligible" for those portions of the recording that contain no audible 
sound or are not discernible. The electronic recording device and appurtenant equipment 
shall be of a type approved by the Judicial Council for courtroom use and shall only be 
purchased for use as provided by this section. A court shall not expend funds for or use 
electronic recording technology or equipment to make an unofficial record of an action or 
proceeding, including for purposes of judicial notetaking, or to make the official record 
of an action or proceeding in circumstances not authorized by this section. 

 (c) Prior to purchasing or leasing any electronic recording technology or 
equipment, a court shall obtain advance approval from the Judicial Council, which may 
grant that approval only if the use of the technology or equipment will be consistent with 
this section. 



 

 

 

 

(d) Except as otherwise specified, a transcript derived from an electronic 
recording may be prepared by a California certified shorthand reporter or in accordance 
with such other methods as permitted by rules of court adopted by the Judicial Council of 
California. In an appeal from an unlimited civil case, a transcript derived from an 
electronic recording must be prepared by a California certified shorthand reporter or a 
professional recording service that has been certified by the federal court system or the 
Administrative Office of the Courts in a typewritten format consistent with such rules as 
adopted by the Judicial Council of California. 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Current law limits the availability of electronic recording of court 
proceedings to limited civil cases, misdemeanors and infractions. It does not allow 
electronic recording in unlimited civil cases, inclusive of probate.  The problem is that 
budget cuts have forced courts throughout the state to lay off and eliminate court 
reporters in departments hearing unlimited civil and probate cases.  This means that 
parties must hire their own certified shorthand reporters if they want the proceedings 
reported. This has resulted in conflicts when multiple reporters appear to transcribe a 
hearing.  The statute authorizing electronic recordings currently does not specify the 
manner in which a typewritten transcript of an electronic recording must be prepared.  
California Rules of Court, rule 2.952(g), contains the requirements for the preparation of 
a transcript of an electronically recorded proceeding.  However this allows a party to 
prepare what purports to be a transcript and allows the potential for gamesmanship. 

This Solution

 

:  This resolution amends Government Code section 69957 to expand the 
allowable use of electronic recording of proceedings to include unlimited civil cases, 
inclusive of probate proceedings, where the courtroom does not have a court reporter 
available to report the proceedings but has electronic recording available.  This resolution 
also codifies allowable methods for the preparation of a typewritten transcript from an 
electronically recorded proceeding to provide that it may be prepared by a certified 
shorthand reporter, approved professional recording service, or in a manner consistent 
with rules adopted by the Judicial Council, but that a transcript for an appeal from an 
unlimited civil case must be prepared by a certified shorthand reporter or professional 
recording service certified by the federal courts or Administrative Office of the Courts.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert Lynn, Law Office of Robert H. 



 

 

Lynn, 2534 State Street, Suite 305, San Diego, CA  92101; (619) 233-9464; 
rlynn@lynnlaw.sdcoxmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Robert Lynn 



RESOLUTION 08-04-2013 
 
DIGEST 

Amends Code of Civil Procedure section 1263.510 to clarify the burden of proof required 
on the valuation of goodwill of a business in eminent domain cases. 

Civil Procedure:  Calculation of Goodwill for Eminent Domain Purposes 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to Resolution 02-04-2004 which was withdrawn. 
History 

 

This resolution amends Code of Civil Procedure section 1263.510 to clarify the burden of 
proof required on the valuation of goodwill of a business in eminent domain cases.  This 
resolution should be approved in principle because the recent case of People ex. Rel. 
Department of Transportation v. Dry Canyon Enterprise LLC (2012) 211 Cal.App.4th 
486 has created a conflict in the burden of proof required as to the finding and valuation 
of goodwill of a business in an eminent domain proceeding. 

Reasons: 

 
Prior case law held that proof of the value of goodwill of a business in an eminent 
domain proceeding is a preponderance of the evidence or more likely than not standard.  
The recent case of People ex. Rel. Department of Transportation v. Dry Canyon 
Enterprise LLC, as cited by proponent, requires that proof be presented by clear and 
convincing evidence.  Very few civil findings must be supported by clear and convincing 
evidence.  The recent case is a deviation from the majority of the prior case law and 
creates confusion among the appellate districts.  The change proposed will resolve the 
confusion and bring the statute and burden of proof in accord with the majority of the 
prior cases and other similar civil subjects. 
 
 



 

 

08-04-2013 
 

 
Civil Procedure:  Calculation of goodwill in eminent domain 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1263.510, to read as 
follows: 
 
§ 1263.510 
 
 (a) The owner of a business conducted on the property taken, or on the remainder 
if the property is part of a larger parcel, shall be compensated for loss of goodwill if the 
owner proves all of the following: 
 (1) The loss is caused by the taking of the property or the injury to the remainder. 
 (2) The loss cannot reasonably be prevented by a relocation of the business or by 
taking steps and adopting procedures that a reasonably prudent person would take and 
adopt in preserving the goodwill. 
 (3) Compensation for the loss will not be included in payments under Section 
7262 of the Government Code. 
 (4) Compensation for the loss will not be duplicated in the compensation 
otherwise awarded to the owner. 

 (b) Within the meaning of this article, “goodwill” consists of the benefits that 
accrue to a business as a result of its location, reputation for dependability, skill or 
quality, and any other circumstances resulting in probable retention of old or acquisition 
of new patronage. 

The owner’s proof shall be deemed sufficient to present 
to a jury or other trier of fact so long as the court finds that it is more likely than not that 
qualified goodwill exists.  This is intended to overrule the “clearly” standard applied by 
the case of People ex rel. Department of Transportation v. Dry Canyon Enterprise LLC, 
(2012) 211 Cal.App.4th 486. 

 (c) If the public entity and the owner enter into a leaseback agreement pursuant to 
Section 1263.615, the following shall apply: 
 (1) No additional goodwill shall accrue during the lease. 
 (2) The entering of a leaseback agreement shall not be a factor in determining 
goodwill. Any liability for goodwill shall be established and paid at the time of 
acquisition of the property by eminent domain or subsequent to notice that the property 
may be taken by eminent domain. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Current Section 1263.510 of the Code of Civil Procedure does not specify 



 

 

the legal standard for a showing of lost goodwill. The proper standard of proof in a civil 
case is ordinarily, “more likely than not.” Earlier cases applied that general standard to 
claims of lost good will. (See Inglewood Redevelopment Agency v. Akilu (2007) 153 
Cal.App.4th 519; People ex rel. Dept. of Transportation v. Muller (1984) 36 Cal.3d 263.)  
However, the recent decision in People ex rel. Dep’t of Transportation v. Dry Canyon 
Enterprise LLC (2012) 211 Cal.App.4th 486, raised the bar for a finding of lost goodwill 
to an inappropriate level.  It held the standard of proof for an award of lost goodwill to a 
condemned business requires proof that “clearly” the goodwill existed and was lost 
before submitting the issue to the jury for resolution. 
 
This Solution

 

:  This resolution amends Section 1263.510 of the Code of Civil Procedure 
to codify the general civil standard of “more likely than not” for showing loss of good 
will, as the statute was previously understood. This resolution legislatively disapproves of 
the decision rendered in the Dry Canyon Enterprise case.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta 
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, CA  92103; (619) 236-9363; 
Frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom 



RESOLUTION 08-05-2013 
 
DIGEST 

Amends Code of Civil Procedure section 998 to equalize the treatment of expert costs by 
allowing the parties to recover only postoffer expert costs in the context of a statutory offer to 
compromise.  

Civil Procedure: Offer to Compromise 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Code of Civil Procedure section 998 to equalize the treatment of expert 
costs by allowing the parties to recover only postoffer expert costs in the context of a statutory 
offer to compromise.  This resolution should be approved in principle because it eliminates a 
disparity between the treatment of plaintiffs and defendants in the statute. 

Reasons: 

 
Under current law, if a defendant makes a section 998 offer to compromise and receives a more 
favorable result after trial, the court, in its discretion, may order the plaintiff to pay for all of the 
defendant’s expert costs (pre and post offer) because subdivision (c)(1) is silent as to whether 
costs of the services of expert witnesses is pre or post offer.  (See, e.g., Holman v. Altana 
Pharma US, Inc. (2010) 186 Cal.App.4th 262).  However, if a plaintiff makes a section 998 offer 
and receives a more favorable result after trial, the defendant only has to pay for the plaintiff’s 
post-offer expert costs.  (Code Civ. Proc., § 998, subd. (d)(1)). 
 
This resolution amends the statute at subdivision (c)(1) so that any offeree, regardless of whether 
they are the plaintiff or defendant, who rejects a section 998 offer will only become liable for 
post-offer expert costs. This amendment brings uniformity to the statute and allows for both 
parties to more easily evaluate the risks of rejecting a section 998 offer.  Based on discovery, law 
and motion practice, the amount of time before trial, and the evaluation of the complexity of the 
case performed in the litigation at the time a section 998 offer is made, the offeree’s attorney can 
reasonably anticipate the number and type of experts, and expert discovery that will occur from  
the time of the offer.  However, it is nearly impossible for a party to anticipate the amount the 
other party has incurred in expert costs before the section 998 offer and expert discovery has 
occurred. 
  
 



 

 

08-05-2013 
 

 
Civil Procedure: Offer to Compromise 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend  Code of Civil Procedure section 998, to read as 
follows: 
 
§ 998 
 (a) The costs allowed under Sections 1031 and 1032 shall be withheld or 
augmented as provided in this section. 
 (b) Not less than 10 days prior to commencement of trial or arbitration (as 
provided in Section 1281 or 1295) of a dispute to be resolved by arbitration, any party 
may serve an offer in writing upon any other party to the action to allow judgment to be 
taken or an award to be entered in accordance with the terms and conditions stated at that 
time. The written offer shall include a statement of the offer, containing the terms and 
conditions of the judgment or award, and a provision that allows the accepting party to 
indicate acceptance of the offer by signing a statement that the offer is accepted. Any 
acceptance of the offer, whether made on the document containing the offer or on a 
separate document of acceptance, shall be in writing and shall be signed by counsel for 
the accepting party or, if not represented by counsel, by the accepting party. 
 (1) If the offer is accepted, the offer with proof of acceptance shall be filed and 
the clerk or the judge shall enter judgment accordingly. In the case of an arbitration, the 
offer with proof of acceptance shall be filed with the arbitrator or arbitrators who shall 
promptly render an award accordingly. 
 (2) If the offer is not accepted prior to trial or arbitration or within 30 days after it 
is made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in 
evidence upon the trial or arbitration. 
 (3) For purposes of this subdivision, a trial or arbitration shall be deemed to be 
actually commenced at the beginning of the opening statement of the plaintiff or counsel, 
and if there is no opening statement, then at the time of the administering of the oath or 
affirmation to the first witness, or the introduction of any evidence. 
 (c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to 
obtain a more favorable judgment or award, the plaintiff shall not recover his or her 
postoffer costs and shall pay the defendant's costs from the time of the offer. In addition, 
in any action or proceeding other than an eminent domain action, the court or arbitrator, 
in its discretion, may require the plaintiff to pay a reasonable sum to cover postoffer

 (2)(A) In determining whether the plaintiff obtains a more favorable judgment, 
the court or arbitrator shall exclude the postoffer costs. 

 costs 
of the services of expert witnesses, who are not regular employees of any party, actually 
incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or 
during trial or arbitration, of the case by the defendant. 

 (B) It is the intent of the Legislature in enacting subparagraph (A) to supersede 
the holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees 



 

 

awarded to the prevailing party were not costs for purposes of this section but were part 
of the judgment. 
 (d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain 
a more favorable judgment or award in any action or proceeding other than an eminent 
domain action, the court or arbitrator, in its discretion, may require the defendant to pay a 
reasonable sum to cover postoffer costs of the services of expert witnesses, who are not 
regular employees of any party, actually incurred and reasonably necessary in either, or 
both, preparation for trial or arbitration, or during trial or arbitration, of the case by the 
plaintiff, in addition to plaintiff's costs. 
 (e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain 
a more favorable judgment or award, the costs under this section, from the time of the 
offer, shall be deducted from any damages awarded in favor of the plaintiff. If the costs 
awarded under this section exceed the amount of the damages awarded to the plaintiff the 
net amount shall be awarded to the defendant and judgment or award shall be entered 
accordingly. 
 (f) Police officers shall be deemed to be expert witnesses for the purposes of this 
section. For purposes of this section, “plaintiff” includes a cross-complainant and 
“defendant” includes a cross-defendant. Any judgment or award entered pursuant to this 
section shall be deemed to be a compromise settlement. 
 (g) This chapter does not apply to either of the following: 
 (1) An offer that is made by a plaintiff in an eminent domain action. 
 (2) Any enforcement action brought in the name of the people of the State of 
California by the Attorney General, a district attorney, or a city attorney, acting as a 
public prosecutor. 
 (h) The costs for services of expert witnesses for trial under subdivisions (c) and 
(d) shall not exceed those specified in Section 68092.5 of the Government Code. 
 (i) This section shall not apply to labor arbitrations filed pursuant to memoranda 
of understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 
3512) of Division 4 of Title 1 of the Government Code). 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  As currently written, Code of Civil Procedure section 998 limits a 
plaintiff’s recovery of expert witness fees to those incurred after the offer to compromise, 
but has been interpreted to allow a defendant to recover all expert costs, even those 
incurred prior to the offer to compromise.  This does not comport with the purpose of the 
statute, which is to encourage parties to accept reasonable offers to compromise thereby 
avoiding costs associated with trial, by cutting off the non-accepting party’s right to 
recover postoffer costs and by allowing the offering party to recover expert fees incurred 
by the offering party in having to proceed forward with trial.  Further, as currently 
interpreted, the section creates an incentive for a defendant to delay service of a statutory 
offer until substantial expert costs have been incurred because the penal nature of the 



 

 

statute is not tied to the timing of the offer. 
 
This Solution

 

:  This resolution amends Code of Civil Procedure section 998 to equalize 
treatment of expert costs in the context of a statutory offer to compromise by providing 
for recovery of only postoffer expert costs.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen Frostrom, Thorsnes Bartolotta 
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, CA  92103; (619) 236-9363; 
Frostrom@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Karen Frostrom 



RESOLUTION 08-06-2013 
 
DIGEST 

Amends Code of Civil Procedure section 998 to provide a procedure for making statutory offers 
to compromise in cases involving multiple parties.  

Civil Procedure: Offers to Compromise: Multiple Party Offers 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to 11-03-12 which was disapproved. 
History: 

 

This resolution amends Code of Civil Procedure section 998 to provide a procedure for making 
statutory offers to compromise in cases involving multiple parties.  This resolution should be 
disapproved because it unnecessarily complicates a simple settlement procedure and is contrary 
to fundamental contract law. 

Reasons: 

 
A section 998 offer is a simple method for encouraging settlement.  If the offeree ignores or 
rejects the offer, then the offeree risks paying the offerror’s costs, which could possibly include 
expert costs.  This resolution adds a series of conditional offers and counter-offers which 
complicate what is supposed to be a simple process.  If there are multiple parties in a case, and 
section 998 offers would help promote settlement, then a party can send out multiple section 998 
offers to opposing parties and those separate offers would be apportioned per party.  This 
requires a few more pages of paper, but not much more work, and it serves the same purpose – 
each offer is based on an apportioned amount.  A party can even inform all opposing parties of 
the multiple section 998 offers, and the amounts, if doing so would promote settlement.  Adding 
a procedure allowing conditional section 998 offers in multi-party cases is unnecessary. 
 
Further, under contract law, if an offer is made, then acceptance must be absolute and 
unqualified; a qualified acceptance is a new proposal.  (Civ. Code, §1585)  “The terms proposed 
in an offer must be met exactly, precisely and unequivocally for its acceptance to result in the 
formation of a binding contract.”  (Panagotacos v. Bank of America (1998) 60 Cal.App.4th 851, 
855-856.)  A qualified acceptance is a counter-offer that puts an end to the original offer.  (Ibid.) 
 
This resolution provides that one (or more) parties may make an apportioned offer of judgment 
to multiple opposing parties “that is conditioned on acceptance by all of the offerees.”  Under 
basic contract law, to be a binding settlement agreement all of the offerees must accept the 
apportioned offer.  If fewer than all of the offerees accept the offer, then it is not a binding 
agreement.  However, this resolution gives the offeror the right to enforce any “accepted” offer 
even if fewer than all of the offerees accept the offer, while an offeree “accepting” the offer does 
not have the same option.  Such a provision is contrary to fundamental contract law because the 
condition for the offer was not met; there is no agreement to enforce because not all of the 
offerees accepted the offer.  Moreover, this resolution creates an inherent inequity between the 
parties that would discourage the acceptance of such offers; it makes the ostensible agreement 



unilaterally enforceable by an offeror, but not an offeree.  This seems to give offerors greater 
bargaining power in section 998 offers than offerees.  Further, if a section 998 offer is 
conditioned on acceptance by all offerees, and one offeree chooses not to accept the offer, then 
the other offerees are forced into risking paying the offeror’s costs, including possibly expert 
costs, even though they wanted to end that risk by accepting the section 998 offer.  Although this 
resolution is virtually identical to an Arizona statute, under California law, the language of that 
statute creates the same concerns about unilaterally enforceable conditioned offers.  
 



 

 

08-06-2013 
 

 
Civil Procedure: Offers to Compromise: Multiple Party Offers 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure section 998, to read as 
follows: 
 
§ 998 

(a) The costs allowed under Sections 1031 and 1032 shall be withheld or 
augmented as provided in this section. 

(b) Not less than 10 days prior to commencement of trial or arbitration (as 
provided in Section 1281 or 1295) of a dispute to be resolved by arbitration, any party 
may serve an offer in writing upon any other party to the action to allow judgment to be 
taken or an award to be entered in accordance with the terms and conditions stated at that 
time. The written offer shall include a statement of the offer, containing the terms and 
conditions of the judgment or award, and a provision that allows the accepting party to 
indicate acceptance of the offer by signing a statement that the offer is accepted. Any 
acceptance of the offer, whether made on the document containing the offer or on a 
separate document of acceptance, shall be in writing and shall be signed by counsel for 
the accepting party or, if not represented by counsel, by the accepting party. 

(1) If the offer is accepted, the offer with proof of acceptance shall be filed and 
the clerk or the judge shall enter judgment accordingly. In the case of an arbitration, the 
offer with proof of acceptance shall be filed with the arbitrator or arbitrators who shall 
promptly render an award accordingly. 

(2) If the offer is not accepted prior to trial or arbitration or within 30 days after it 
is made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in 
evidence upon the trial or arbitration. 

(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be 
actually commenced at the beginning of the opening statement of the plaintiff or counsel, 
and if there is no opening statement, then at the time of the administering of the oath or 
affirmation to the first witness, or the introduction of any evidence. 

(c)  Multiple offerors. -- Multiple parties may make a joint unapportioned offer of 
judgment to a single offeree. 

(d)  Multiple offerees. -- Unapportioned offers may not be made to multiple 
offerees. However, one or more parties may make to two or more other parties an 
apportioned offer of judgment that is conditioned upon acceptance by all of the offerees. 
Each offeree may serve a separate written notice of acceptance of the offer. If fewer than 
all offerees accept, then the offeror may nevertheless enforce any number of the 
acceptances if (i) the offer discloses that the offeror may exercise this option, and (ii) the 
offeror serves written notice of final acceptance no later than 10 days after the expiration 
of the effective period of the offer. The cost shifting provisions provided in this section 
apply to each offeree who did not accept the apportioned offer. 



 

 

 (c) (e)

 (2)(A) In determining whether the plaintiff obtains a more favorable judgment, 
the court or arbitrator shall exclude the postoffer costs. 

(1) If an offer made by a defendant is not accepted and the plaintiff fails to 
obtain a more favorable judgment or award, the plaintiff shall not recover his or her 
postoffer costs and shall pay the defendant's costs from the time of the offer. In addition, 
in any action or proceeding other than an eminent domain action, the court or arbitrator, 
in its discretion, may require the plaintiff to pay a reasonable sum to cover costs of the 
services of expert witnesses, who are not regular employees of any party, actually 
incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or 
during trial or arbitration, of the case by the defendant. 

(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede 
the holding in Encinitas Plaza Real v. Knight (1989) 209 Cal.App.3d 996, that attorney's 
fees awarded to the prevailing party were not costs for purposes of this section but were 
part of the judgment. 
 (d)(f) 

 

If an offer made by a plaintiff is not accepted and the defendant fails to 
obtain a more favorable judgment or award in any action or proceeding other than an 
eminent domain action, the court or arbitrator, in its discretion, may require the defendant 
to pay a reasonable sum to cover postoffer costs of the services of expert witnesses, who 
are not regular employees of any party, actually incurred and reasonably necessary in 
either, or both, preparation for trial or arbitration, or during trial or arbitration, of the case 
by the plaintiff, in addition to plaintiff's costs offer. 

(e)(g)

 

 If an offer made by a defendant is not accepted and the plaintiff fails to 
obtain a more favorable judgment or award, the costs under this section, from the time of 
the offer, shall be deducted from any damages awarded in favor of the plaintiff. If the 
costs awarded under this section exceed the amount of the damages awarded to the 
plaintiff the net amount shall be awarded to the defendant and judgment or award shall be 
entered accordingly. 

(f)(h) 

 

Police officers shall be deemed to be expert witnesses for the purposes of 
this section. For purposes of this section, "plaintiff" includes a cross-complainant and 
"defendant" includes a cross-defendant. Any judgment or award entered pursuant to this 
section shall be deemed to be a compromise settlement. 

(g) (i) 
(1) An offer that is made by a plaintiff in an eminent domain action. 

This chapter does not apply to either of the following: 

 (2) Any enforcement action brought in the name of the people of the State of 
California by the Attorney General, a district attorney, or a city attorney, acting as a 
public prosecutor. 
 (h) (j)

 

 The costs for services of expert witnesses for trial under subdivisions (c) 
and (d) shall not exceed those specified in Section 68092.5 of the Government Code. 

(i) (k)

 

 This section shall not apply to labor arbitrations filed pursuant to 
memoranda of understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing 
with Section 3512) of Division 4 of Title 1 of the Government Code). 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 



 

 

STATEMENT OF REASONS 
 
The Problem

 

:  Current law allows a statutory offer to compromise.  However, the existing 
statutory language, as interpreted by our courts, makes an unconditional single party 
offers the only practical type. (See Hutchins v. Waters (1975) 51 Cal.App.3d 69, 73-74.)  
This leaves parties in doubt when trying to fashion an enforceable Section 998 offer to 
multiple parties. (See Brown v. Nolan (1979) 98 Cal.App.3d 445, 450-451 [combined 
offer by joint tortfeasor defendants to single plaintiff was valid as to each defendant].)  
Further, existing law does not allow the offers to be made conditional upon acceptance by 
all offerees.  This effectively means Section 998 offers are only practical in single 
plaintiff, single defendant cases, because existing law does not expressly allow offers by 
multiple parties or offers to multiple parties conditioned upon acceptance by all parties on 
the opposing side. 

This Solution

 

:  This resolution amends Code of Civil Procedure section 998 to allow 
multiple party offers and conditional offers to compromise.  It utilizes language similar to 
Arizona Rules of Civil Procedure rule 68 which (1) allows multiple party offers to 
compromise that need not be apportioned and (2) allows conditional offers be made 
where directed to multiple parties.  By using language similar to Arizona Rules of Civil 
Procedure rule 68, parties and the courts will have the benefit of language that has been 
interpreted and already tested.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Darin Wessel, Manning & Kass, 
Ellrod, Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA  92101; 
(619) 515-0269; dlw@manningllp.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 



RESOLUTION 08-07-2013 
 
DIGEST 

Amends Code of Civil Procedure section 998 to clarify the method for determining whether 
attorney’s fees and costs are included in statutory offers to compromise.  

Civil Procedure: Offers to Compromise: Inclusion of Attorney’s Fees and Costs 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 

Similar to 11-03-12 which was disapproved. 
History: 

 

This resolution amends Code of Civil Procedure section 998 to clarify the method for 
determining whether attorney’s fees and costs are included in statutory offers to compromise.  
This resolution should be approved as amended because it codifies California case law regarding 
the ability to recover attorneys’ fees and costs in conjunction with an offer to compromise. 

Reasons: 

 
This resolution seeks to avoid the potential confusion posed by the statute’s silence on whether 
costs, and attorney’s fees, are presumptively included in a section 998 offer.  California’s courts 
have ruled that where a section 998 offer is silent about whether the offered amount includes 
costs and fees, then the party who is entitled to recover fees may recover them in addition

 

 to the 
amount offered in the section 998 offer.  (Chinn v. KMR Property Management (2008) 166 
Cal.App.4th 175, 184; Engle v. Copenbarger & Copenbarger (2007) 157 Cal.App.4th 165, 168-
169; Lanyi v. Goldblum (1986) 177 Cal.App.3d 181, 187)  The propriety of this rule was 
affirmed earlier this year in Martinez v. Brown (2013) 56 Cal.4th 2014.  This resolution codifies 
that case law and clarifies that a section 998 offer’s silence regarding attorney’s fees and costs 
protects a party’s right to recover fees and costs. 

To avoid an internal contradiction in the proposed resolution, Resolutions Committee 
recommends that the second sentence be changed from “The offer must specify whether the sum 
includes taxable court costs . . .” (emphasis added) to “The offer may specify whether the sum 
includes taxable court costs . . .” (emphasis added)  The second sentence, as currently written, 
contradicts the third sentence, which states “If the offer is silent as to taxable court costs . . .;” if 
an offer must specify whether it includes taxable court costs (as required by the currently written 
second sentence), then it cannot be silent

 

 as to taxable court costs (as contemplated by the third 
sentence). 

This resolution is related to 08-01-2013. 
  
 



08-07-2013 
 

 
Civil Procedure: Offers to Compromise: Content of Offers 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure section 998, to read as 
follows: 
 
§ 998 

(a) The costs allowed under Sections 1031 and 1032 shall be withheld or 
augmented as provided in this section. 

(b) Not less than 10 days prior to commencement of trial or arbitration (as 
provided in Section 1281 or 1295) of a dispute to be resolved by arbitration, any party 
may serve an offer in writing upon any other party to the action to allow judgment to be 
taken or an award to be entered in accordance with the terms and conditions stated at that 
time. The written offer shall include a statement of the offer, containing the terms and 
conditions of the judgment or award, and a provision that allows the accepting party to 
indicate acceptance of the offer by signing a statement that the offer is accepted. Any 
acceptance of the offer, whether made on the document containing the offer or on a 
separate document of acceptance, shall be in writing and shall be signed by counsel for 
the accepting party or, if not represented by counsel, by the accepting party. 

(1) If the offer is accepted, the offer with proof of acceptance shall be filed and 
the clerk or the judge shall enter judgment accordingly. In the case of an arbitration, the 
offer with proof of acceptance shall be filed with the arbitrator or arbitrators who shall 
promptly render an award accordingly. 

(2) If the offer is not accepted prior to trial or arbitration or within 30 days after it 
is made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in 
evidence upon the trial or arbitration. 

(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be 
actually commenced at the beginning of the opening statement of the plaintiff or counsel, 
and if there is no opening statement, then at the time of the administering of the oath or 
affirmation to the first witness, or the introduction of any evidence. 

 

(c)  Contents of offer. -- If any portion of an offer made under this section is for 
the entry of a monetary judgment, the monetary award to be made shall be set forth in the 
offer as a specifically stated sum, except as otherwise provided in this subdivision.  The 
offer must specify whether the sum includes taxable court costs, interest, and attorneys' 
fees, if any, sought in the case.  If the offer is silent as to taxable court costs, interest or 
attorneys’ fees, then it is presumed the offer does not include those items.  The offeror 
may elect to provide in the offer that taxable costs, interest, or attorneys’ fees are to be 
determined by the court or by another specified method in lieu of including said items in 
the specifically stated sum. The offer need not be apportioned by claim. 

(c) (d)(1) If an offer made by a defendant is not accepted and the plaintiff fails to 
obtain a more favorable judgment or award, the plaintiff shall not recover his or her 
postoffer costs and shall pay the defendant's costs from the time of the offer. In addition, 



in any action or proceeding other than an eminent domain action, the court or arbitrator, 
in its discretion, may require the plaintiff to pay a reasonable sum to cover costs of the 
services of expert witnesses, who are not regular employees of any party, actually 
incurred and reasonably necessary in either, or both, preparation for trial or arbitration, or 
during trial or arbitration, of the case by the defendant. 
 (2)(A) In determining whether the plaintiff obtains a more favorable judgment, 
the court or arbitrator shall exclude the postoffer costs. 

(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede 
the holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees 
awarded to the prevailing party were not costs for purposes of this section but were part 
of the judgment. 
 (d) (e) 

 

If an offer made by a plaintiff is not accepted and the defendant fails to 
obtain a more favorable judgment or award in any action or proceeding other than an 
eminent domain action, the court or arbitrator, in its discretion, may require the defendant 
to pay a reasonable sum to cover postoffer costs of the services of expert witnesses, who 
are not regular employees of any party, actually incurred and reasonably necessary in 
either, or both, preparation for trial or arbitration, or during trial or arbitration, of the case 
by the plaintiff, in addition to plaintiff's costs offer. 

(e) (f)

 

 If an offer made by a defendant is not accepted and the plaintiff fails to 
obtain a more favorable judgment or award, the costs under this section, from the time of 
the offer, shall be deducted from any damages awarded in favor of the plaintiff. If the 
costs awarded under this section exceed the amount of the damages awarded to the 
plaintiff the net amount shall be awarded to the defendant and judgment or award shall be 
entered accordingly. 

(f) (g) 

 

Police officers shall be deemed to be expert witnesses for the purposes of 
this section. For purposes of this section, "plaintiff" includes a cross-complainant and 
"defendant" includes a cross-defendant. Any judgment or award entered pursuant to this 
section shall be deemed to be a compromise settlement. 

(g) (h) 
(1) An offer that is made by a plaintiff in an eminent domain action. 

This chapter does not apply to either of the following: 

 (2) Any enforcement action brought in the name of the people of the State of 
California by the Attorney General, a district attorney, or a city attorney, acting as a 
public prosecutor. 
 (h) (i)

 

 The costs for services of expert witnesses for trial under subdivisions (c) 
and (d) shall not exceed those specified in Section 68092.5 of the Government Code. 

(i) (j)

 

 This section shall not apply to labor arbitrations filed pursuant to 
memoranda of understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing 
with Section 3512) of Division 4 of Title 1 of the Government Code). 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Current law allows a statutory offer to compromise -- if the offer is not 



accepted within the statutory time and the party making the offer obtains a more 
favorable result, recoverable costs are shifted as specified in this section.  As interpreted 
by case law, parties must specify whether the offer includes attorneys’ fees and costs.  
This creates a trap for the unwary who fail to specify the offer includes fees, costs, or 
interest - a silent offer that is accepted entitles the accepting party to seek attorneys’ fees, 
costs and/or prejudgment interest. The other problem is in attorneys’ fees cases where the 
offering party must guess an offer amount that would be sufficient to reflect the opposing 
parties’ fees incurred as of the offer date.  The current statutory language fails to 
adequately address solutions to resolving attorney fee issues. 
 
This Solution

 

:  This resolution amends Section 998 to provide certain required content 
for offers and to codify existing presumptions in case law.  It would codify: (1) the 
presumption that an offer to compromise does not include costs, interest, or attorneys’ 
fees unless otherwise specified; (2) the presumption that offers silent as to costs, interest 
or attorneys’ fees exclude such amounts; and (3) that an offer may specify that costs, 
interest, and/or attorneys’ fees are to be determined by the court or other specified 
method in lieu of including those items within the specified monetary offer or specifying 
a sum specific for those items. These changes will facilitate the goal of Section 998 to 
encourage settlements.  It avoids the current trap for the unwary who fail to specify that 
attorney’s fees, costs or interest are included in the statutory offer. (See Chinn v. KMR 
Property Management (2008) 166 Cal.App.4th 175, 184 [Section 998 offer silent on 
attorney’s fees; plaintiff accepting entitled to move for award of statutory fees]; accord 
Ritzenthaler v. Fireside Thrift Co. (2001) 93 Cal.App.4th 986, 990 [contractual attorney’s 
fees].)  This resolution would eliminate that trap by providing clear language that offers 
must expressly state the sum offered is inclusive of costs, interest and/or attorneys’ fees 
and by providing a presumption that an offer that is silent as to those items is presumed to 
exclude them from the offer. This resolution adds language that recognizes a growing 
trend among counsel to set forth a sum specific as to damages and provide that items such 
as costs, interest and attorney’s fees are to be determined by the court or another specified 
method (e.g., an arbitrator or mediator). 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Darin Wessel, Manning & Kass, 
Ellrod, Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA  92101; 
(619) 515-0269; dlw@manningllp.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Darin Wessel 
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08-08-2013 
 

Criminal Law: Rape by fraud to include unmarried victims 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 261, to read as follows: 
 
§ 261.   
 
(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator, 
under any of the following circumstances: 
 
(1) Where a person is incapable, because of a mental disorder or developmental or physical disability, of 
giving legal consent, and this is known or reasonably should be known to the person committing the act. 
Notwithstanding the existence of a conservatorship pursuant to the provisions of the Lanterman-Petris-
Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions Code), 
the prosecuting attorney shall prove, as an element of the crime, that a mental disorder or developmental 
or physical disability rendered the alleged victim incapable of giving consent. 
 
(2) Where it is accomplished against a person’s will by means of force, violence, duress, menace, or fear 
of immediate and unlawful bodily injury on the person or another. 
 
(3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or any 
controlled substance, and this condition was known, or reasonably should have been known by the 
accused. 
 
(4) Where a person is at the time unconscious of the nature of the act, and this is known to the accused. 
As used in this paragraph, “unconscious of the nature of the act” means incapable of resisting because 
the victim meets one of the following conditions: 
 
(A) Was unconscious or asleep. 
 
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 
 
(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due to 
the perpetrator’s fraud in fact. 
 
(D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due to 
the perpetrator’s fraudulent representation that the sexual penetration served a professional purpose 
when it served no professional purpose. 
 
(5) Where a person submits under the belief that the person committing the act is the victim’s spouse, 
cohabitant, fiancé, fiancée, someone with whom the victim has a dating relationship as defined in 
subdivision (f) of Section 243, sexually intimate partner or someone with whom the victim would have 
consented and this belief is induced by any artifice, pretense, or concealment practiced by the accused, 
with intent to induce the belief. 
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(6) Where the act is accomplished against the victim’s will by threatening to retaliate in the future 
against the victim or any other person, and there is a reasonable possibility that the perpetrator will 
execute the threat. As used in this paragraph, “threatening to retaliate” means a threat to kidnap or 
falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 
 
(7) Where the act is accomplished against the victim’s will by threatening to use the authority of a public 
official to incarcerate, arrest, or deport the victim or another, and the victim has a reasonable belief that 
the perpetrator is a public official. As used in this paragraph, “public official” means a person employed 
by a governmental agency who has the authority, as part of that position, to incarcerate, arrest, or deport 
another. The perpetrator does not actually have to be a public official. 
 
(b) As used in this section, “duress” means a direct or implied threat of force, violence, danger, or 
retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which 
otherwise would not have been performed, or acquiesce in an act to which one otherwise would not have 
submitted. The total circumstances, including the age of the victim, and his or her relationship to the 
defendant, are factors to consider in appraising the existence of duress. 
 
(c) As used in this section, “menace” means any threat, declaration, or act which shows an intention to 
inflict an injury upon another. 
 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Shaun Dabby Jacobs, Margaret Lodise, Mark A. Hart, Barbara Rohr, Mark Johnson, 
Sarah De Diego, Mary M. McKelvey, Casey T. Shim, Ciaran O’Sullivan, Lisa Berger, Caryn Sanders, 
K. Martin White, Robyn S. Ginney, Jennifer Kim, Andi Liebenbaum, Beatriz Dieringer 
 
STATEMENT OF REASONS 
 
The Problem:  Current law defines rape where the victim submits to sex believing the perpetrator is the 
victim’s spouse, and the belief is induced by fraud or concealment by the perpetrator. If the perpetrator 
induces consent by fraud or concealment, and the victim is not married, it is not rape as the California 
Court of Appeal held in People v. Morales (2013) 212 Cal.App.4th 583. In Morales, the defendant had 
sex with the victim while she slept and without her consent by pretending to be her boyfriend.  A jury 
convicted the defendant of violating the statute.  The Court of Appeal reversed the conviction because 
the language of section 261, subdivision (a)(5) requires that the victim submits to sex under the belief 
that the perpetrator is the victim's spouse.  The statute does not adress where the victim submits to sex 
under the belief that the perpetrator is a romantic partner, or someone else with whom the victim would 
consent.   
 
This Solution:  This resolution would expand the definition of rape by fraud or concealment to address 
the situation described above and to include in the definition a situation where the victim 
submits/consents to sex under the belief that the perpetrator is a boyfriend, lover, or someone else 
w/whom the victim would consent.  In reversing the conviction, the Court invited the Legislature to 
amend the statute to cover situations where the victim is not married.  This resolution solves that 
problem.   
 
LEGISLATIVE HISTORY 
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Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Shaun Dabby Jacobs, Los Angeles City Attorney's 
Office , 200 North Main Street, 7th Floor, Los Angeles, CA  90012; (213) 978-8288; 
shaun.jacobs@lacity.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Shaun Dabby Jacobs 

  



RESOLUTION 08-09-2013 
 
DIGEST 

Amends Code of Civil Procedure section 437c to expand the number of days prior to the 
hearing in which oppositions and replies are due. 

Motions for Summary Judgment:  Expanded Opposition and Reply Dates 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to Resolution 04-10-2005 which was withdrawn. 
History 

 

This resolution amends Code of Civil Procedure section 437c to expand the number of 
days prior to the hearing in which oppositions and replies are due.  This resolution should 
be approved in principle because expanding the due dates of the oppositions and replies 
by two days each, to 16 days and seven days respectively, will not present an undue 
burden on the litigants and will allow the courts a greater period of time in which to 
evaluate the motion papers. 

Reasons: 

 
Summary judgment motions are among the most common “large” motion that parties 
bring and trial courts are tasked with deciding.  While the current notice time of 75 days 
was established to provide opposing parties more time to develop evidence necessary to 
oppose summary judgment motions, the time for opposition, reply and for the court to 
work-up its tentative decision have not been similarly adjusted.  Given crowded dockets 
and reduced judicial support staff in conjunction with the fact these motions are often 
large and have high consequences to the parties, the two day adjustment to the opposition 
and reply dates which operates to give the court more time to review the papers makes 
sense.   
 
 



 

 

08-09-2013 
 

 

Motions for Summary Judgment: Amends Code of Civil Procedure section 437c to 
require oppos 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c, to read as 
follows: 
 
 
(a) Any party may move for summary judgment in any action or proceeding if it is 
contended that the action has no merit or that there is no defense to the action or 
proceeding. The motion may be made at any time after 60 days have elapsed since the 
general appearance in the action or proceeding of each party against whom the motion is 
directed or at any earlier time after the general appearance that the court, with or without 
notice and upon good cause shown, may direct. Notice of the motion and supporting 
papers shall be served on all other parties to the action at least 75 days before the time 
appointed for hearing. However, if the notice is served by mail, the required 75-day 
period of notice shall be increased by five days if the place of address is within the State 
of California, 10 days if the place of address is outside the State of California but within 
the United States, and 20 days if the place of address is outside the United States, and if 
the notice is served by facsimile transmission, Express Mail, or another method of 
delivery providing for overnight delivery, the required 75-day period of notice shall be 
increased by two court days. The motion shall be heard no later than 30 days before the 
date of trial, unless the court for good cause orders otherwise. The filing of the motion 
shall not extend the time within which a party must otherwise file a responsive pleading. 
(b) (1) The motion shall be supported by affidavits, declarations, admissions, answers to 
interrogatories, depositions, and matters of which judicial notice shall or may be taken. 
The supporting papers shall include a separate statement setting forth plainly and 
concisely all material facts which the moving party contends are undisputed. Each of the 
material facts stated shall be followed by a reference to the supporting evidence. The 
failure to comply with this requirement of a separate statement may in the court's 
discretion constitute a sufficient ground for denial of the motion. 
 (2) Any opposition to the motion shall be served and filed not less than 1416

 (3) The opposition papers shall include a separate statement that responds to each of the 
material facts contended by the moving party to be undisputed, indicating whether the 
opposing party agrees or disagrees that those facts are undisputed. The statement also 
shall set forth plainly and concisely any other material facts that the opposing party 
contends are disputed. Each material fact contended by the opposing party to be disputed 
shall be followed by a reference to the supporting evidence. Failure to comply with this 

 days 
preceding the noticed or continued date of hearing, unless the court for good cause orders 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 
shall or may be taken. 



 

 

requirement of a separate statement may constitute a sufficient ground, in the court's 
discretion, for granting the motion. 
 (4) Any reply to the opposition shall be served and filed by the moving party not less 
than fiveseven

 (5) Evidentiary objections not made at the hearing shall be deemed waived. 

 days preceding the noticed or continued date of hearing, unless the court 
for good cause orders otherwise. 

 (6) Except for subdivision (c) of Section 1005 relating to the method of service of 
opposition and reply papers, Sections 1005 and 1013, extending the time within which a 
right may be exercised or an act may be done, do not apply to this section. 
 (7) Any incorporation by reference of matter in the court's file shall set forth with 
specificity the exact matter to which reference is being made and shall not incorporate the 
entire file. 
(c) The motion for summary judgment shall be granted if all the papers submitted show 
that there is no triable issue as to any material fact and that the moving party is entitled to 
a judgment as a matter of law. In determining whether the papers show that there is no 
triable issue as to any material fact the court shall consider all of the evidence set forth in 
the papers, except that to which objections have been made and sustained by the court, 
and all inferences reasonably deducible from the evidence, except summary judgment 
may not be granted by the court based on inferences reasonably deducible from the 
evidence, if contradicted by other inferences or evidence, which raise a triable issue as to 
any material fact. 
(d) Supporting and opposing affidavits or declarations shall be made by any person on 
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that 
the affiant is competent to testify to the matters stated in the affidavits or declarations. 
Any objections based on the failure to comply with the requirements of this subdivision 
shall be made at the hearing or shall be deemed waived. 
(e) If a party is otherwise entitled to a summary judgment pursuant to this section, 
summary judgment may not be denied on grounds of credibility or for want of cross-
examination of witnesses furnishing affidavits or declarations in support of the summary 
judgment, except that summary judgment may be denied in the discretion of the court, 
where the only proof of a material fact offered in support of the summary judgment is an 
affidavit or declaration made by an individual who was the sole witness to that fact; or 
where a material fact is an individual's state of mind, or lack thereof, and that fact is 
sought to be established solely by the individual's affirmation thereof. 
(f) (1) A party may move for summary adjudication as to one or more causes of action 
within an action, one or more affirmative defenses, one or more claims for damages, or 
one or more issues of duty, if that party contends that the cause of action has no merit or 
that there is no affirmative defense thereto, or that there is no merit to an affirmative 
defense as to any cause of action, or both, or that there is no merit to a claim for damages, 
as specified in Section 3294 of the Civil Code, or that one or more defendants either 
owed or did not owe a duty to the plaintiff or plaintiffs. A motion for summary 
adjudication shall be granted only if it completely disposes of a cause of action, an 
affirmative defense, a claim for damages, or an issue of duty. 
(2) A motion for summary adjudication may be made by itself or as an alternative to a 
motion for summary judgment and shall proceed in all procedural respects as a motion 
for summary judgment. However, a party may not move for summary judgment based on 



 

 

issues asserted in a prior motion for summary adjudication and denied by the court, 
unless that party establishes to the satisfaction of the court, newly discovered facts or 
circumstances or a change of law supporting the issues reasserted in the summary 
judgment motion. 
(g) Upon the denial of a motion for summary judgment, on the ground that there is a 
triable issue as to one or more material facts, the court shall, by written or oral order, 
specify one or more material facts raised by the motion as to which the court has 
determined there exists a triable controversy. This determination shall specifically refer to 
the evidence proffered in support of and in opposition to the motion which indicates that 
a triable controversy exists. Upon the grant of a motion for summary judgment, on the 
ground that there is no triable issue of material fact, the court shall, by written or oral 
order, specify the reasons for its determination. The order shall specifically refer to the 
evidence proffered in support of, and if applicable in opposition to, the motion which 
indicates that no triable issue exists. The court shall also state its reasons for any other 
determination. The court shall record its determination by court reporter or written order. 
(h) If it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication or both that facts essential to justify opposition may 
exist but cannot, for reasons stated, then be presented, the court shall deny the motion, or 
order a continuance to permit affidavits to be obtained or discovery to be had or may 
make any other order as may be just. The application to continue the motion to obtain 
necessary discovery may also be made by ex parte motion at any time on or before the 
date the opposition response to the motion is due. 
(i) If, after granting a continuance to allow specified additional discovery, the court 
determines that the party seeking summary judgment has unreasonably failed to allow the 
discovery to be conducted, the court shall grant a continuance to permit the discovery to 
go forward or deny the motion for summary judgment or summary adjudication. This 
section does not affect or limit the ability of any party to compel discovery under the 
Civil Discovery Act (Title 4 (commencing with Section 2016.010) of Part 4). 
(j) If the court determines at any time that any of the affidavits are presented in bad faith 
or solely for purposes of delay, the court shall order the party presenting the affidavits to 
pay the other party the amount of the reasonable expenses which the filing of the 
affidavits caused the other party to incur. Sanctions may not be imposed pursuant to this 
subdivision, except on notice contained in a party's papers, or on the court's own noticed 
motion, and after an opportunity to be heard. 
(k) Except when a separate judgment may properly be awarded in the action, no final 
judgment may be entered on a motion for summary judgment prior to the termination of 
the action, but the final judgment shall, in addition to any matters determined in the 
action, award judgment as established by the summary proceeding herein provided for. 
(l) In actions which arise out of an injury to the person or to property, if a motion for 
summary judgment was granted on the basis that the defendant was without fault, no 
other defendant during trial, over plaintiff's objection, may attempt to attribute fault to or 
comment on the absence or involvement of the defendant who was granted the motion. 
(m) (1) A summary judgment entered under this section is an appealable judgment as in 
other cases. Upon entry of any order pursuant to this section, except the entry of 
summary judgment, a party may, within 20 days after service upon him or her of a 
written notice of entry of the order, petition an appropriate reviewing court for a 



 

 

peremptory writ. If the notice is served by mail, the initial period within which to file the 
petition shall be increased by five days if the place of address is within the State of 
California, 10 days if the place of address is outside the State of California but within the 
United States, and 20 days if the place of address is outside the United States. If the 
notice is served by facsimile transmission, Express Mail, or another method of delivery 
providing for overnight delivery, the initial period within which to file the petition shall 
be increased by two court days. The superior court may, for good cause, and prior to the 
expiration of the initial period, extend the time for one additional period not to exceed 10 
days. 
 (2) Before a reviewing court affirms an order granting summary judgment or summary 
adjudication on a ground not relied upon by the trial court, the reviewing court shall 
afford the parties an opportunity to present their views on the issue by submitting 
supplemental briefs. The supplemental briefing may include an argument that additional 
evidence relating to that ground exists, but that the party has not had an adequate 
opportunity to present the evidence or to conduct discovery on the issue. The court may 
reverse or remand based upon the supplemental briefing to allow the parties to present 
additional evidence or to conduct discovery on the issue. If the court fails to allow 
supplemental briefing, a rehearing shall be ordered upon timely petition of any party. 
(n) (1) If a motion for summary adjudication is granted, at the trial of the action, the 
cause or causes of action within the action, affirmative defense or defenses, claim for 
damages, or issue or issues of duty as to the motion which has been granted shall be 
deemed to be established and the action shall proceed as to the cause or causes of action, 
affirmative defense or defenses, claim for damages, or issue or issues of duty remaining. 
 (2) In the trial of the action, the fact that a motion for summary adjudication is granted as 
to one or more causes of action, affirmative defenses, claims for damages, or issues of 
duty within the action shall not operate to bar any cause of action, affirmative defense, 
claim for damages, or issue of duty as to which summary adjudication was either not 
sought or denied. 
 (3) In the trial of an action, neither a party, nor a witness, nor the court shall comment 
upon the grant or denial of a motion for summary adjudication to a jury. 
(o) A cause of action has no merit if either of the following exists: 
 (1) One or more of the elements of the cause of action cannot be separately established, 
even if that element is separately pleaded. 
 (2) A defendant establishes an affirmative defense to that cause of action. 
(p) For purposes of motions for summary judgment and summary adjudication: 
 (1) A plaintiff or cross-complainant has met his or her burden of showing that there is no 
defense to a cause of action if that party has proved each element of the cause of action 
entitling the party to judgment on that cause of action. Once the plaintiff or cross-
complainant has met that burden, the burden shifts to the defendant or cross-defendant to 
show that a triable issue of one or more material facts exists as to that cause of action or a 
defense thereto. The defendant or cross-defendant may not rely upon the mere allegations 
or denials of its pleadings to show that a triable issue of material fact exists but, instead, 
shall set forth the specific facts showing that a triable issue of material fact exists as to 
that cause of action or a defense thereto. 
 (2) A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 



 

 

action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to that cause of action or a defense thereto. The 
plaintiff or cross-complainant may not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth the 
specific facts showing that a triable issue of material fact exists as to that cause of action 
or a defense thereto. 
(q) This section does not extend the period for trial provided by Section 1170.5. 
(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 
(commencing with Section 1159) of Title 3 of Part 3. 
(s) (1) Notwithstanding subdivision (f), a party may move for summary adjudication of a 
legal issue or a claim for damages other than punitive damages that does not completely 
dispose of a cause of action, an affirmative defense, or an issue of duty. 
 (2) This motion may be brought only upon the stipulation of the parties whose claims or 
defenses are put at issue by the motion and a prior determination and order by the court 
that the motion will further the interests of judicial economy, by reducing the time to be 
consumed in trial, or significantly increase the ability of the parties to resolve the case by 
settlement. 
 (3) Before a motion may be filed pursuant to this subdivision, the parties shall submit to 
the court a joint stipulation clearly setting forth the issue or issues to be adjudicated, with 
a declaration from each stipulating party demonstrating that a ruling on the motion will 
further the interests of judicial economy by reducing the time to be consumed in trial or 
significantly increasing the probability of settlement. Within 15 days of the court's receipt 
of the stipulation and declarations, unless the court has good cause for extending the time 
in which to make the determination, the court shall notify the submitting parties as to 
whether the motion may be filed. If the court elects not to allow the filing of the motion, 
the stipulating parties may request, and upon that request the court shall conduct, an 
informal conference with the stipulating parties to permit further evaluation of the 
proposed stipulation; but no further papers may be filed by the parties in support of the 
proposed motion. 
 (4) Any motion for summary adjudication brought under this subdivision shall contain 
the following language, or its substantial equivalent, in the notice of motion: 
   "This motion is made pursuant to subdivision (s) of Section 437c of the Code of Civil 
Procedure. The parties to this motion stipulate that the court shall hear the motion and 
that the resolution of this motion will either further the interests of judicial economy by 
reducing the time to be consumed in trial or significantly increase the ability of the 
parties to resolve the case by settlement." 
 (5) The notice of motion shall be signed by counsel for all parties, and by those parties in 
propia persona, to the motion. 
 (6) The joint stipulation shall be served on all parties, if any, who are not parties to the 
motion specified in paragraph (1). If, within 10 days of the submission of the stipulation, 
any nonstipulating party files an objection to the determination of the issue, the court may 
consider the objection in determining whether or not to allow the motion to be filed. 



 

 

 (7) A motion for summary adjudication brought pursuant to this subdivision may be 
made by itself or as an alternative to a motion for summary judgment and shall proceed in 
all procedural respects as a motion for summary judgment. 
(t) For the purposes of this section, a change in law does not include a later enacted 
statute without retroactive application. 
(u) This section shall remain in effect only until January 1, 2015, and as of that date is 
repealed, unless a later enacted statute, that is enacted before January 1, 2015, deletes or 
extends that date. 
 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Currently, oppositions must be filed 14 days before the hearing and replies 
five days. The problem is that courts have insufficient time to analyze the motion, 
opposition and reply in time to prepare for the hearing. When a summary judgment 
motion is set for a Monday, the reply can be filed at 5:00 p.m. on the preceding 
Wednesday. Many summary judgment motions take longer than two days to analyze, 
particularly when the judge has other matters to work on. The practical result is that the 
analysis begins without benefit of the reply. For other civil law and motion matters, most 
of which are more routine, the reply must be filed five court days before the hearing -- 
effectively seven calendar days (11 in the case of the Thanksgiving example).  There is 
no reasonable justification for giving courts less time to analyze summary judgment 
motions than other motions. 

This Solution

 

:  This resolution simply moves the reply date to seven days before the 
hearing, still not the same as the five court days for other motions. To give the moving 
party the same nine days to prepare a reply as it currently enjoys, the resolution would 
also move the opposition deadline to 16 days before the hearing. Given the 75 day notice 
period for the motion, this is still a generous period for preparation of the opposition. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Thomas Hinshaw, 789 N. Ontare Rd., 
Santa Barbara, CA  93105; (805) 729-2526; thinsb@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Donna Lewis 



RESOLUTION 08-10-2013 
 
DIGEST 

Amends Code of Civil Procedure sections 995.710, 995.720, 995.740 and 995.760 to 
update acceptable financial instruments to post as a bond with the court, to delete 
reference to obsolete instruments, and to add additional instruments. 

Deposits with the Court:  Update Acceptable Financial Instruments 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No prior similar resolutions found. 
History 

 

This resolution amends Code of Civil Procedure sections 995.710, 995.720, 995.740 and 
995.760 to update acceptable financial instruments to post as a bond with the court, to 
delete reference to obsolete instruments, and to add additional instruments.  This 
resolution should be disapproved because while there may be references to obsolete 
financial instruments in the statute, as the instruments are no longer originated, the 
instruments still exist and there is no significant reason to prevent someone that may have 
such an instrument from using it to post a bond or as collateral for a bond. 

Reasons: 

 
The proffered amendment also includes the addition of cashier’s checks as an acceptable 
financial instrument.  The concern here is that cashier’s checks can be cancelled or a stop 
payment placed on them at the request of the purchaser.  The revocability of this 
instrument may create false sense of security when used as a bond or as collateral for a 
bond. 
 
 



 
 
 
  

08-10-2013 
 

 
Deposits with the Court:  Update Acceptable Financial Instruments 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Code of Civil Procedure sections 995.710, 995.720, 995.740 and 995.760, to read as 
follows: 
 
§ 995.710.   

(a) Except as provided in subdivision (e) or to the extent the statute providing for a bond 
precludes a deposit in lieu of bond or limits the form of deposit, the principal may instead of giving a 
bond, deposit with the officer any of the following: 

(1) Lawful money of the United States. The money shall be maintained by the officer in an 
interest-bearing trust account. 

(2) Bearer bonds Bonds or bearer notes of the United States or the State of California.  

(3) Certificates of deposit 

The 
“deposit” of a bond or note shall be accomplished by filing with the court, and serving upon all parties 
and the appropriate officer of the bank holding the bond or note, instructions executed by the person or 
entity holding title to the bond or note that the Treasurer for the County where the judgment was entered 
is the custodian of that account for the purpose of staying enforcement of the judgment, and that the title 
holder assigns to the Treasurer the right to collect, sell, or otherwise apply the bonds or notes to enforce 
the judgment debtor’s liability pursuant to Code of Civil Procedure section 995.760.  

payable to the officer, not exceeding the federally insured amount, or a 
cashier’s check, payable to the officer,

(4) Savings accounts assigned to the officer, not exceeding the federally insured amount, 
together with evidence of the deposit in the savings accounts with banks authorized to do business in 
this state and insured by the Federal Deposit Insurance Corporation. 

 issued by banks or savings associations authorized to do business 
in this state and insured by the Federal Deposit Insurance Corporation. 

(5) Investment certificates or share accounts assigned to the officer, not exceeding the federally 
insured amount, issued by savings associations authorized to do business in this state and insured by the 
Federal Deposit Insurance Corporation. 

(6) Certificates for funds or share accounts assigned to the officer, not exceeding the guaranteed 
amount, issued by a credit union, as defined in Section 14002 of the Financial Code, whose share 
deposits are guaranteed by the National Credit Union Administration or guaranteed by any other agency 
approved by the Department of Financial Institutions. 

(b) The deposit shall be in an amount or have a face value, or in the case of bearer bonds or 
bearer notes have a market value, equal to or in excess of the amount that would be required to be 
secured by the bond if the bond were given by an admitted surety insurer. Notwithstanding any other 
provision of this chapter, in the case of a deposit of bearer bonds or bearer

(c) The deposit shall be accompanied by an agreement executed by the principal authorizing the 
officer to collect, sell, or otherwise apply the deposit to enforce the liability of the principal on the 
deposit. The agreement shall include the address at which the principal may be served with notices, 
papers, and other documents under this chapter. 

 notes other than in an action 
or proceeding, the officer may, in the officer's discretion, require that the amount of the deposit be 
determined not by the market value of the bonds or notes but by a formula based on the principal 
amount of the bonds or notes. 
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(d) The officer may prescribe terms and conditions to implement this section. 
(e) This section may not be utilized after January 1, 1999, for deposits with the Secretary of 

State. Any principal who made a deposit with the Secretary of State pursuant to this section prior to 
January 1, 1999, may continue to utilize that deposit in lieu of a bond pursuant to this section and the 
statute that prescribes a bond; however, the deposit shall not be renewable pursuant to this section. 
 
§ 995.720. 

(a) The market value of bearer bonds or bearer 

(b) If the bonds or notes are given in an action or proceeding, the principal may file a written 
application with the court to determine the market value of the bonds or notes. The application shall be 
served upon the beneficiary and proof of service shall be filed with the application. The application shall 
contain all of the following: 

notes shall be agreed upon by stipulation of the 
principal and beneficiary or, if the bonds or notes are given in an action or proceeding and the principal 
and beneficiary are unable to agree, the market value shall be determined by court order in the manner 
prescribed in this section. A certified copy of the stipulation or court order shall be delivered to the 
officer at the time of the deposit of the bonds or notes. 

(1) A specific description of the bonds or notes. 
(2) A statement of the current market value of the bonds or notes as of the date of the filing of 

the application. 
(3) A statement of the amount of the bonds or notes that the principal believes would be equal to 

the required amount of the deposit. 
(c) The application pursuant to subdivision (b) shall be heard by the court not less than five days 

or more than 10 days after service of the application. If at the time of the hearing no objection is made to 
the current market value of the bonds or notes alleged in the application, the court shall fix the amount 
of the bonds or notes on the basis of the market value alleged in the application. If the beneficiary 
contends that the current market value of the bonds or notes is less than alleged in the application, the 
principal shall offer evidence in support of the application, and the beneficiary may offer evidence in 
opposition. At the conclusion of the hearing, the court shall make an order determining the market value 
of the bonds or notes and shall fix and determine the amount of the bonds or notes to be deposited by the 
principal. 
 
§ 995.740 

If no proceedings are pending to enforce the liability of the principal on the deposit, the officer 
shall: 

(a) Pay quarterly, on demand, any interest on the deposit, when earned in accordance with the 
terms of the account or certificate, to the principal. 

(b) Deliver to the principal, on demand, any interest coupons attached to bearer on bonds or 
bearer notes as the interest coupons become

 

 becomes due and payable, or pay annually any interest 
payable on the bonds or notes. 

§ 995.760 
(a) If the principal does not pay the amount of the liability on the deposit within the time 

prescribed in Section 995.750, the deposit shall be collected, sold, or otherwise applied to the liability 
upon order of the court that entered the judgment of liability, made upon five days' notice to the parties. 

(b) Bearer bonds Bonds or bearer notes without a prevailing market price shall be sold at public 
auction. Notice of sale shall be served on the principal. Bearer bonds Bonds or bearer 

(c) The deposit shall be distributed in the following order: 

notes having a 
prevailing market price may be sold at private sale at a price not lower than the prevailing market price. 
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(1) First, to pay the cost of collection, sale, or other application of the deposit. 
(2) Second, to pay the judgment of liability of the principal on the deposit. 
(3) Third, the remainder, if any, shall be returned to the principal. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sarvenaz Bahar, Tyna Orren, Lisa Perrochet, H. Thomas Watson, Peter Abrahams, 
David Axelrad, Steve Fleischman, Lisa Jaskol, Barry Levy, Robin Meadow 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under existing law, a defendant appealing a money judgment must post security to 
prevent execution pending appeal.  Security can be provided by a bond or a deposit with the court 
pursuant to Code of Civil Procedure section 995.710 et seq. 

The statutes governing deposits in lieu of bond (Code Civ. Proc. § 995.710 et seq.) refer to “bearer” 
bonds and notes, and to “coupons”—instruments that no longer exist—and thus create confusion, and 
necessitate motions and court appearances that would be unnecessary if the statutes correctly specified 
what is acceptable as a deposit. 
 
Also, the statutes omit any provision for depositing cashier’s checks, although cashier’s checks are 
functionally equivalent to other instruments accepted under the statute, namely, certificates of deposit 
and savings accounts (subds. (a)(3) & (a)(4)).  Cashier’s checks are more convenient to deposit with the 
clerk than the approved “[l]awful money of the United States” (subd. (a)(1)), especially when large sums 
are deposited. 
 
This Solution

 

:  The proposed amendments to Code of Civil Procedure sections 995.710, 995.720, 
995.740 and 995.760 serve three purposes:  (1) they delete any reference to “bearer bonds,” “bearer 
notes” or “coupons;” (2) they allow for the use of cashier’s checks, and (3) they describe the process by 
which a bond or note is “deposited” under current banking standards.  With these changes, the process 
of making a deposit in lieu of posting an appeal bond will be streamlined, eliminating motion work and 
court appearances which have been necessary to interpret archaic statutory provisions.  The trial courts 
and their clerks as well as all parties stand to benefit from this streamlined and more efficient process. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Sarvenaz Bahar, Bahar Law Office, 2934 1/2 
Beverly Glen Circle, No. 517, Los Angeles, CA  90077; (310) 246-0567; sb@baharlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Sarvenaz Bahar 



RESOLUTION 08-10-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
There may be an amendment that can make this workable, but the statement of reasons is 
inaccurate insofar as it says that bearer bonds no longer exist.  While they are no longer 
originated, there remains significant wealth in previously issued bonds and no reason why they 
could not be used to post a bond. 
 
 



RESOLUTION 08-11-2013 
 
DIGEST 

Amends California Rules of Court, rule 3.1345 to require the moving party to provide an 
electronic separate statement in a motion to compel upon request from an opposing party. 

Discovery:  Exchange of Electronic Separate Statements on Motions to Compel 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No prior similar resolutions found. 
History 

 

This resolution amends California Rules of Court, rule 3.1345 to require the moving 
party to provide an electronic separate statement in a motion to compel upon request from 
an opposing party.  This resolution should be approved in principle because the same 
change was made to the statute regarding motions for summary judgment.  

Reasons: 

 
Separate statements can be very long and detailed and the requirement that clerical staff 
retype the entire separate statement so that the opposing party can properly reply is a 
waste of resources.   The resolution would avoid this by requiring a party to provide an 
electronic version of the separate statement upon request. 
 
The proponent’s statement of reasons is in conflict with the changes proposed.  The 
change proposed indicates that the electronic version be served within 3 days following 
the request.  The statement of reasons however indicates that the requested change is that 
the statement be provided within one court day following the request.  The 
recommendation of approve in principle is based on the proposed statutory language and 
not the language in proponent’s statement of reasons.     
 
     



 
 
 
  

08-11-2013 
 

 
Discovery:  Exchange of electronic separate statements re motions to compel  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that the Judicial Council 
of California amend California Rules of Court, rule 3.1345, to read as follows: 

Rule 3.1345.  Format of discovery motions 

(a) Separate statement required  
Any motion involving the content of a discovery request or the responses to such a request must be 

accompanied by a separate statement. The motions that require a separate statement include a motion: 

 (1)  To compel further responses to requests for admission; 

 (2)  To compel further responses to interrogatories; 

 (3)  To compel further responses to a demand for inspection of documents or tangible things; 

 (4)  To compel answers at a deposition; 

 (5)  To compel or to quash the production of documents or tangible things at a deposition; 

 (6)  For medical examination over objection; and 

 (7)  For issue or evidentiary sanctions.  

 (b) Separate statement not required  
A separate statement is not required when no response has been provided to the request for 

discovery.  

 (c) Contents of separate statement  
A separate statement is a separate document filed and served with the discovery motion that provides 

all the information necessary to understand each discovery request and all the responses to it that are at 
issue. The separate statement must be full and complete so that no person is required to review any other 
document in order to determine the full request and the full response. Material must not be incorporated 
into the separate statement by reference. The separate statement must include--for each discovery 
request (e.g., each interrogatory, request for admission, deposition question, or inspection demand) to 
which a further response, answer, or production is requested--the following: 

 (1) The text of the request, interrogatory, question, or inspection demand; 

 (2) The text of each response, answer, or objection, and any further responses or answers; 

 (3) A statement of the factual and legal reasons for compelling further responses, answers, or 
production as to each matter in dispute; 

 (4) If necessary, the text of all definitions, instructions, and other matters required to understand 
each discovery request and the responses to it; 

 (5) If the response to a particular discovery request is dependent on the response given to another 
discovery request, or if the reasons a further response to a particular discovery request is deemed 
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necessary are based on the response to some other discovery request, the other request and the response 
to it must be set forth; and 

 (6) If the pleadings, other documents in the file, or other items of discovery are relevant to the 
motion, the party relying on them must summarize each relevant document.  

 (d) Identification of interrogatories, demands, or requests  
A motion concerning interrogatories, inspection demands, or admission requests must identify the 

interrogatories, demands, or requests by set and number.  
 

(e) Request for electronic version of separate statement 

 

On request, a party must within three days provide to any other party or the court an electronic 
version of its separate statement.  The electronic version may be provided in any form on which the 
parties agree.  If the parties are unable to agree on the form, the responding party must provide to the 
requesting party the electronic version of the separate statement that it used to prepare the document 
filed with the court.  Under this subdivision, a party is not required to create an electronic version or any 
new version of any document for the purpose of transmission to the requesting party. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers Association of Los Angeles 
 
STATEMENT OF REASONS 
 
The Problem

 

:  As the law stands now, when a party does a motion to compel further responses to 
discovery, the moving party is required to submit a separate statement listing out each discovery request, 
the responses, and the reasons to compel a further response.  As all litigators know, this document is 
often very lengthy.  Although there is no requirement, sometimes when a party opposes the motion to 
compel, they want to do a responsive/opposing separate statement listing out the reasons why the court 
should not compel a further response.  There is currently no requirement that the moving party exchange 
the electronic version of the separate statement with the opposing party as there is for motions for 
summary judgment.  (See, e.g., Cal. Rules of Court, rule 3.1354(i).) 

This Solution

 

:  The resolution would amend California Rules of Court, rule 3.1345 by adding a 
subdivision (e) to require a moving party to exchange an electronic version of its separate statement in 
support of a motion to compel further responses to discovery, thereby eliminating the need to retype the 
separate statement.   The language is identical to California Rules of Court, rule 3.1354(i) (relating to the 
exchange of an electronic version of a separate statement in support of a motion for summary judgment), 
except that the amount of time a party has to exchange an electronic separate statement is one court day 
instead of three days because a motion to compel further responses may be brought on much shorter 
time period than a motion for summary judgment, 16 court days for a motion to compel, as opposed to 
75 days for a motion for summary judgment and the opposition is due only one week later on a motion 
to compel as opposed to almost one month later on a motion for summary judgment. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
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The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Shaun Dabby Jacobs, Los Angeles City Attorney's 
Office, 200 North Main Street, 7th Floor, Los Angeles, CA  90012; (213) 978-8288; 
shaun.jacobs@lacity.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Shaun Dabby Jacobs 



RESOLUTION 09-01-2013 
 

DIGEST 

Amends Penal Code section 1170 to authorize a court to recall a criminal defendant’s 
sentence to county jail and allows a local sheriff to recommend recall and commitment 

Criminal Law:  Authorization for Trial Courts to Recall Sentences to County Jail 

 
RESOLTUIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found.   

: 

 
Reasons
This resolution amends Penal Code section 1170 to authorize a court to recall a criminal 
defendant’s sentence to county jail and allows a local sheriff to recommend recall and 
commitment.  This resolution should be approved in principle because it will provide 
uniformity in sentencing and allow the trial court to retain jurisdiction to resentence a 
defendant regardless of whether it is to prison or county jail when justice so requires. 

: 

 
When the Criminal Justice Realignment Act of 2011 (Pen. Code, § 1170) was enacted, it 
created two classifications of felonies: those punishable in state prison and those 
punishable in county jail.  Since realignment limited the number of felonies where a 
criminal defendant may be sent to state prison, more felons now serve their sentences in 
county jails.  Generally, trial courts lose jurisdiction to resentence a defendant upon 
commencement of execution of his or her sentence unless there is a statutory exception.  
(Dix v. Superior Court (1991) 53 Cal.3d 442, 455).   
 
Penal Code section 1170, subdivision (d), currently provides that a court may recall the 
sentence of a defendant who has been sentenced to state prison, and resentence the 
defendant provided the new sentence, if any, is no greater than the initial sentence.  This 
resolution would amend Penal Code section 1170, subdivision (d), to also permit the 
court and local sheriff (which would take custody of the prisoner) to recall the sentence 
of a defendant who has been sentenced to county jail and resentence the defendant as it 
does with state prison sentences.  There is no reason to treat a sentence for a felony crime 
to state prison any different than a sentence for a felony crime to county jail.   
 
This resolution is similar to AB 560 (Ammiano), which is currently before the 
Legislature but is in the Assembly Appropriations Suspension File due to cost and 
budgetary issues the bill would impose if passed. 
 



09-01-2013 
 

 
Criminal: Authorize Trial Courts to Recall Defendant’s Sentences to County Jail  

TEXT OF RESOLUTION: 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 1170 (d), to read as follows:  
 
§1170 

(a) (1) The Legislature finds and declares that the purpose of imprisonment for crime is 
punishment. This purpose is best served by terms proportionate to the seriousness of the offense 
with provision for uniformity in the sentences of offenders committing the same offense under 
similar circumstances. The Legislature further finds and declares that the elimination of disparity 
and the provision of uniformity of sentences can best be achieved by determinate sentences fixed 
by statute in proportion to the seriousness of the offense as determined by the Legislature to be 
imposed by the court with specified discretion. 

(2) Notwithstanding paragraph (1), the Legislature further finds and declares that 
programs should be available for inmates, including, but not limited to, educational programs, 
that are designed to prepare nonviolent felony offenders for successful reentry into the 
community. The Legislature encourages the development of policies and programs designed to 
educate and rehabilitate nonviolent felony offenders. In implementing this section, the 
Department of Corrections and Rehabilitation is encouraged to give priority enrollment in 
programs to promote successful return to the community to an inmate with a short remaining 
term of commitment and a release date that would allow him or her adequate time to complete 
the program. 

(3) In any case in which the punishment prescribed by statute for a person convicted of a 
public offense is a term of imprisonment in the state prison of any specification of three time 
periods, the court shall sentence the defendant to one of the terms of imprisonment specified 
unless the convicted person is given any other disposition provided by law, including a fine, jail, 
probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to 
subdivision (b) of Section 1168 because he or she had committed his or her crime prior to July 1, 
1977. In sentencing the convicted person, the court shall apply the sentencing rules of the 
Judicial Council. The court, unless it determines that there are circumstances in mitigation of the 
punishment prescribed, shall also impose any other term that it is required by law to impose as an 
additional term. Nothing in this article shall affect any provision of law that imposes the death 
penalty, that authorizes or restricts the granting of probation or suspending the execution or 
imposition of sentence, or expressly provides for imprisonment in the state prison for life, except 
as provided in paragraph (2) of subdivision (d). In any case in which the amount of 
preimprisonment credit under Section 2900.5 or any other provision of law is equal to or exceeds 
any sentence imposed pursuant to this chapter, the entire sentence shall be deemed to have been 
served and the defendant shall not be actually delivered to the custody of the secretary. The court 
shall advise the defendant that he or she shall serve a period of parole and order the defendant to 
report to the parole office closest to the defendant's last legal residence, unless the in-custody 
credits equal the total sentence, including both confinement time and the period of parole. The 



sentence shall be deemed a separate prior prison term under Section 667.5, and a copy of the 
judgment and other necessary documentation shall be forwarded to the secretary. 

(b) When a judgment of imprisonment is to be imposed and the statute specifies three 
possible terms, the choice of the appropriate term shall rest within the sound discretion of the 
court. At least four days prior to the time set for imposition of judgment, either party or the 
victim, or the family of the victim if the victim is deceased, may submit a statement in 
aggravation or mitigation. In determining the appropriate term, the court may consider the record 
in the case, the probation officer's report, other reports, including reports received pursuant to 
Section 1203.03, and statements in aggravation or mitigation submitted by the prosecution, the 
defendant, or the victim, or the family of the victim if the victim is deceased, and any further 
evidence introduced at the sentencing hearing. The court shall select the term which, in the 
court's discretion, best serves the interests of justice. The court shall set forth on the record the 
reasons for imposing the term selected and the court may not impose an upper term by using the 
fact of any enhancement upon which sentence is imposed under any provision of law. A term of 
imprisonment shall not be specified if imposition of sentence is suspended. 

(c) The court shall state the reasons for its sentence choice on the record at the time of 
sentencing. The court shall also inform the defendant that as part of the sentence after expiration 
of the term he or she may be on parole for a period as provided in Section 3000 

(d) When a defendant subject to this section or subdivision (b) of Section 1168 has been 
sentenced to be imprisoned in the state prison or the county jail and has been committed to the 
custody of the secretary or the local sheriff, the court may, within 120 days of the date of 
commitment on its own motion, or at any time upon the recommendation of the secretary or the 
Board of Parole Hearings or the local sheriff

(2) (A) (i) When a defendant who was under 18 years of age at the time of the 
commission of the offense for which the defendant was sentenced to imprisonment for life 
without the possibility of parole has served at least 15 years of that sentence, the defendant may 

, recall the sentence and commitment previously 
ordered and resentence the defendant in the same manner as if he or she had not previously been 
sentenced, provided the new sentence, if any, is no greater than the initial sentence. The court 
resentencing under this subdivision shall apply the sentencing rules of the Judicial Council so as 
to eliminate disparity of sentences and to promote uniformity of sentencing. Credit shall be given 
for time served. 

submit to the sentencing court a petition for recall and resentencing. 
(ii) Notwithstanding clause (i), this paragraph shall not apply to defendants sentenced to 

life without parole for an offense where the defendant tortured, as described in Section 206, his 
or her victim or the victim was a public safety official, including any law enforcement personnel 
mentioned in Chapter 4.5 (commencing with Section 830) of Title 3, or any firefighter as 
described in Section 245.1, as well as any other officer in any segment of law enforcement 
who is employed by the federal government, the state, or any of its political subdivisions. 

(B) The defendant shall file the original petition with the sentencing court. A copy of the 
petition shall be served on the agency that prosecuted the case. The petition shall include the 
defendant's statement that he or she was under 18 years of age at the time of the crime and was 
sentenced to life in prison without the possibility of parole, the defendant's statement describing 
his or her remorse and work towards rehabilitation, and the defendant's statement that one of the 
following is true: 

(i) The defendant was convicted pursuant to felony murder or aiding and abetting murder 
provisions of law. 



(ii) The defendant does not have juvenile felony adjudications for assault or other felony 
crimes with a significant potential for personal harm to victims prior to the offense for which the 
sentence is being considered for recall. 

(iii) The defendant committed the offense with at least one adult codefendant. 
(iv) The defendant has performed acts that tend to indicate rehabilitation or the potential 

for rehabilitation, including, but not limited to, availing himself or herself of rehabilitative, 
educational, or vocational programs, if those programs have been available at his or her 
classification level and facility, using self-study for self-improvement, or showing evidence of 
remorse. 

(C) If any of the information required in subparagraph (B) is missing from the petition, or 
if proof of service on the prosecuting agency is not provided, the court shall return the petition to 
the defendant and advise the defendant that the matter cannot be considered without the missing 
information. 

(D) A reply to the petition, if any, shall be filed with the court within 60 days of the date 
on which the prosecuting agency was served with the petition, unless a continuance is granted for 
good cause. 

(E) If the court finds by a preponderance of the evidence that the statements in the 
petition are true, the court shall hold a hearing to consider whether to recall the sentence and 
commitment previously ordered and to resentence the defendant in the same manner as if the 
defendant had not previously been sentenced, provided that the new sentence, if any, is not 
greater than the initial sentence. Victims, or victim family members if the victim is deceased, 
shall retain the rights to participate in the hearing. 

(F) The factors that the court may consider when determining whether to recall and 
resentence include, but are not limited to, the following: 

(i) The defendant was convicted pursuant to felony murder or aiding and abetting murder 
provisions of law. 

(ii) The defendant does not have juvenile felony adjudications for assault or other felony 
crimes with a significant potential for personal harm to victims prior to the offense for which the 
sentence is being considered for recall. 

(iii) The defendant committed the offense with at least one adult codefendant. 
(iv) Prior to the offense for which the sentence is being considered for recall, the 

defendant had insufficient adult support or supervision and had suffered from psychological or 
physical trauma, or significant stress. 

(v) The defendant suffers from cognitive limitations due to mental illness, developmental 
disabilities, or other factors that did not constitute a defense, but influenced the defendant's 
involvement in the offense. 

(vi) The defendant has performed acts that tend to indicate rehabilitation or the potential 
for rehabilitation, including, but not limited to, availing himself or herself of rehabilitative, 
educational, or vocational programs, if those programs have been available at his or her 
classification level and facility, using self-study for self-improvement, or showing evidence of 
remorse. 

(vii) The defendant has maintained family ties or connections with others through letter 
writing, calls, or visits, or has eliminated contact with individuals outside of prison who are 
currently involved with crime. 

(viii) The defendant has had no disciplinary actions for violent activities in the last five 
years in which the defendant was determined to be the aggressor. 



(G) The court shall have the discretion to recall the sentence and commitment previously 
ordered and to resentence the defendant in the same manner as if the defendant had not 
previously been sentenced, provided that the new sentence, if any, is not greater than the 
initial sentence. The discretion of the court shall be exercised in consideration of the criteria in 
subparagraph (B). Victims, or victim family members if the victim is deceased, shall be notified 
of the resentencing hearing and shall retain their rights to participate in the hearing. 

(H) If the sentence is not recalled, the defendant may submit another petition for recall 
and resentencing to the sentencing court when the defendant has been committed to the custody 
of the department for at least 20 years. If recall and resentencing is not granted under that 
petition, the defendant may file another petition after having served 24 years. The final petition 
may be submitted, and the response to that petition shall be determined, during the 25th year of 
the defendant's sentence. 

(I) In addition to the criteria in subparagraph (F), the court may consider any other 
criteria that the court deems relevant to its decision, so long as the court identifies them on the 
record, provides a statement of reasons for adopting them, and states why the defendant does or 
does not satisfy the criteria. 

(J) This subdivision shall have retroactive application. 
(e) (1) Notwithstanding any other law and consistent with paragraph (1) of subdivision 

(a), if the secretary or the Board of Parole Hearings or both determine that a prisoner satisfies the 
criteria set forth in paragraph (2), the secretary or the board may recommend to the court that the 
prisoner's sentence be recalled. 

(2) The court shall have the discretion to resentence or recall if the court finds that the 
facts described in subparagraphs (A) and (B) or subparagraphs (B) and (C) exist: 

(A) The prisoner is terminally ill with an incurable condition caused by an illness or 
disease that would produce death within six months, as determined by a physician employed by 
the department. 

(B) The conditions under which the prisoner would be released or receive treatment do 
not pose a threat to public safety. 

(C) The prisoner is permanently medically incapacitated with a medical condition that 
renders him or her permanently unable to perform activities of basic daily living, and results in 
the prisoner requiring 24-hour total care, including, but not limited to, coma, persistent 
vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological 
function, and that incapacitation did not exist at the time of the original sentencing. 

The Board of Parole Hearings shall make findings pursuant to this subdivision before 
making a recommendation for resentence or recall to the court. This subdivision does not apply 
to a prisoner sentenced to death or a term of life without the possibility of parole. 

(3) Within 10 days of receipt of a positive recommendation by the secretary or the board, 
the court shall hold a hearing to consider whether the prisoner's sentence should be recalled. 

(4) Any physician employed by the department who determines that a prisoner has six 
months or less to live shall notify the chief medical officer of the prognosis. If the chief medical 
officer concurs with the prognosis, he or she shall notify the warden. Within 48 hours of 
receiving notification, the warden or the warden's representative shall notify the prisoner of the 
recall and resentencing procedures, and shall arrange for the prisoner to designate a family 
member or other outside agent to be notified as to the prisoner's medical condition and 
prognosis, and as to the recall and resentencing procedures. If the inmate is deemed mentally 



unfit, the warden or the warden's representative shall contact the inmate's emergency contact and 
provide the information described in paragraph (2). 

(5) The warden or the warden's representative shall provide the prisoner and his or her 
family member, agent, or emergency contact, as described in paragraph (4), updated information 
throughout the recall and resentencing process with regard to the prisoner's medical condition 
and the status of the prisoner's recall and resentencing proceedings. 

(6) Notwithstanding any other provisions of this section, the prisoner or his or her family 
member or designee may independently request consideration for recall and resentencing by 
contacting the chief medical officer at the prison or the secretary. Upon receipt of the request, the 
chief medical officer and the warden or the warden's representative shall follow the procedures 
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set 
forth in paragraph (2), the secretary or board may recommend to the court that the prisoner's 
sentence be recalled. The secretary shall submit a recommendation for release within 30 days in 
the case of inmates sentenced to determinate terms and, in the case of inmates sentenced to 
indeterminate terms, the secretary shall make a recommendation to the Board of Parole Hearings 
with respect to the inmates who have applied under this section. The board shall consider this 
information and make an independent judgment pursuant to paragraph (2) and make findings 
related thereto before rejecting the request or making a recommendation to the court. This action 
shall be taken at the next lawfully noticed board meeting. 

(7) Any recommendation for recall submitted to the court by the secretary or the Board of 
Parole Hearings shall include one or more medical evaluations, a postrelease plan, and findings 
pursuant to paragraph (2). 

(8) If possible, the matter shall be heard before the same judge of the court who 
sentenced the prisoner. 

(9) If the court grants the recall and resentencing application, the prisoner shall be 
released by the department within 48 hours of receipt of the court's order, unless a longer time 
period is agreed to by the inmate. At the time of release, the warden or the warden's 
representative shall ensure that the prisoner has each of the following in his or her possession: a 
discharge medical summary, full medical records, state identification, parole medications, and all 
property belonging to the prisoner. After discharge, any additional records shall be sent to the 
prisoner's forwarding address. 

(10) The secretary shall issue a directive to medical and correctional staff employed by 
the department that details the guidelines and procedures for initiating a recall and resentencing 
procedure. The directive shall clearly state that any prisoner who is given a prognosis of six 
months or less to live is eligible for recall and resentencing consideration, and that recall and 
resentencing procedures shall be initiated upon that prognosis. 

(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of 
subdivision (h), any allegation that a defendant is eligible for state prison due to a prior or current 
conviction, sentence enhancement, or because he or she is required to register as a sex offender 
shall not be subject to dismissal pursuant to Section 1385. 

(g) A sentence to state prison for a determinate term for which only one term is specified, 
is a sentence to state prison under this section. 

(h) (1) Except as provided in paragraph (3), a felony punishable pursuant to this 
subdivision where the term is not specified in the underlying offense shall be punishable by a 
term of imprisonment in a county jail for 16 months, or two or three years. 



(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision 
shall be punishable by imprisonment in a county jail for the term described in the underlying 
offense. 

(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or 
current felony conviction for a serious felony described in subdivision (c) of Section 1192.7 or a 
prior or current conviction for a violent felony described in subdivision (c) of Section 667.5, (B) 
has a prior felony conviction in another jurisdiction for an offense that has all the elements of a 
serious felony described in subdivision (c) of Section 1192.7 or a violent felony described in 
subdivision (c) of Section 667.5, (C) is required to register as a sex offender pursuant to Chapter 
5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is convicted of a crime and as part 
of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence for 
a felony punishable pursuant to this subdivision shall be served in state prison. 

(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized 
by law, including pretrial diversion, deferred entry of judgment, or an order granting probation 
pursuant to Section 1203.1. 

(5) The court, when imposing a sentence pursuant to paragraph (1) or (2) of this 
subdivision, may commit the defendant to county jail as follows: 

(A) For a full term in custody as determined in accordance with the applicable sentencing 
law. 

(B) (i) For a term as determined in accordance with the applicable sentencing law, but 
suspend execution of a concluding portion of the term selected in the court's discretion, during 
which time the defendant shall be supervised by the county probation officer in accordance with 
the terms, conditions, and procedures generally applicable to persons placed on probation, for the 
remaining unserved portion of the sentence imposed by the court. The period of supervision shall 
be mandatory, and may not be earlier terminated except by court order. Any proceeding to 
revoke or modify mandatory supervision under this subparagraph shall be conducted pursuant to 
either subdivisions (a) and (b) of Section 1203.2 or Section 1203.3.  During the period when the 
defendant is under such supervision, unless in actual custody related to the sentence imposed by 
the court, the defendant shall be entitled to only actual time credit against the term of 
imprisonment imposed by the court. Any time period which is suspended because a person has 
absconded shall not be credited toward the period of supervision. 

(ii) The portion of a defendant's sentenced term during which time he or she is supervised 
by the county probation officer pursuant to this subparagraph shall be known as mandatory 
supervision. 

(6) The sentencing changes made by the act that added this subdivision shall be applied 
prospectively to any person sentenced on or after October 1, 2011. 

(i) This section shall remain in effect only until January 1, 2014, and as of that date is 
repealed, unless a later enacted statute, that is enacted before that date, deletes or extends that 
date. 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 
PROPONENT:  Monterey County Bar Association 
  
 



STATEMENT OF REASONS 
 
The Problem:  Currently, no statute states how trial courts may recall less serious Penal Code 
section 1170 (h) sentences to county jail for later correction, clarification, modification, or 
termination, as currently exists for more serious sentences to state prison under Penal Code 
section 1170 (a-c). With little difference between these sentences other than the location of 
incarceration – prison as compared to county jail, treating the ability to recall these two types of 
sentences differently would otherwise raise state and federal constitutional equal protection 
problems, and leave the judiciary completely powerless to remedy all Penal Code section 1170 
(h) sentences for any legitimate reason post judgment. (Penal Code § 1203.2 (a) [trial court 
jurisdiction on probation terms]; Penal Code section 1237.1[trial court jurisdiction on credit 
issues]; People v. Little (1993) 19 Cal.App.4th 449, 452-53 [credit corrects by trial court motion 
before raising the issue on appeal]; People v. Karaman (1992) 4 Cal.4th

 

 335, 345-46, fn. 11 
[unauthorized sentences by trial court motion before raising the issue on appeal].) 

This Solution

 

:  Where the Legislature’s rush to solve California’s prison population through 
AB109 has left many executive and judicial functions inadequately defined regarding section 
1170 (h) sentence, clarity in section 1170 (d)(1) will eliminate arbitrary results for all trial courts 
across California and give expressed guidance to all trial courts on how best to exercise its 
constitutional and statutory authority to effectuate post judgment section 1170 (h) (county jail) 
sentences, as it already can with post judgment section 1170 (a-c) (state prison) sentences. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donald Landis, Monterey County Public 
Defender's Office, 111 W. Alisal, Salinas, Ca  93901; (310) 710-7232; atao@me.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Donald Landis 



RESOLUTION 09-02-2013 
 
DIGEST 

Amends Penal Code sections 1205 and 2900.5 to increase the rate of credit for 
incarceration against criminal fines from $30 to $100 per day. 

Criminal Law:  Increase in Credit Per Day of Custody from $30 to $100 Per Day 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APROVE IN PRINCIPLE 
 
History
Similar to Resolution 02-12-2008 which was approved in principle. 

: 

 
Reasons
This resolution amends Penal Code sections 1205 and 2900.5 to increase the rate of credit 
for incarceration against criminal fines from $30 to $100 per day.  This resolution should 
be approved in principle because it represents a reasonable increase in the credit for time 
served to account for inflation.   

: 

 
A criminal defendant may choose, or a court may order a defendant, to serve jail time in 
lieu of paying a criminal fine.  For example, Penal Code section 1205, subdivision (a), 
provides that if a fine is imposed as part of a sentence, the defendant may be “imprisoned 
until the fine is satisfied” at a rate of $30 per day.  Similarly, Penal Code section 2900.5, 
subdivision (a), provides that where a defendant serves time in custody as part of a 
sentence after a conviction, after the time served is credited toward the period of 
confinement imposed by the court, the remaining time shall be credited toward any fine 
at a rate of $30 per day.  Current law allows a defendant to “pay off” a criminal fine by 
serving jail time at the rate of thirty dollars per day.  The resolution would increase the 
credit to $100 per day.  The thirty dollar per day credit was established 37 years ago, in 
1976, and has never been increased.  According to the Consumer Price Index Calculator 
on the United States Department of Labor Bureau of Labor Statistics website, $30.00 in 
1976 is worth approximately $122.73 in today’s dollars.  At the time the law was enacted, 
$30.00 was equivalent to working 12 hours at a minimum wage job.  The minimum wage 
in California is currently $8.00 per hour and there is legislation pending before the 
California Legislature to raise that amount.  Thus, $100 per day credit would be 
equivalent to working approximately 12 hours in today’s market.  Therefore, an increase 
in the credit for time served is reasonable.   
 
  



09-02-2013 
 

 
Criminal Law: Increase Minimum Amount Imposed to Satisfy a Fine From $30 to $100 per day 

TEXT OF RESOLUTION: 

RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 1205 and section 2900.5 to read as follows: 

§1205 
 (a) A judgment that the defendant pay a fine, with or without other punishment, may also 
direct that he or she be imprisoned until the fine is satisfied and may further direct that the 
imprisonment begin at and continue after the expiration of any imprisonment imposed as a part 
of the punishment or of any other imprisonment to which the defendant may have been 
sentenced. The judgment shall specify the term of imprisonment for nonpayment of the fine, 
which shall not be more than one day for each thirty dollars ($30) hundred dollars ($100)

(b) Except as otherwise provided in case of fines imposed, as a condition of probation, 
the defendant shall pay the fine to the clerk of the court, or to the judge if there is no clerk, unless 
the defendant is taken into custody for nonpayment of the fine, in which event payments made 
while he or she is in custody shall be made to the officer who holds the defendant in custody, and 
all amounts paid shall be paid over by the officer to the court that rendered the judgment. The 
clerk shall report to the court every default in payment of a fine or any part of that fine, or if 
there is no clerk, the court shall take notice of the default. If time has been given for payment of 
a fine or it has been made payable in installments, the court shall, upon any default in payment, 
immediately order the arrest of the defendant and order him or her to show cause why he or she 
should not be imprisoned until the fine or installment is satisfied in full. If the fine or installment 
is payable forthwith and it is not paid, the court shall, without further proceedings, immediately 
commit the defendant to the custody of the proper officer to be held in custody until the fine or 
installment is satisfied in full. 

 of the 
fine, nor exceed the term for which the defendant may be sentenced to imprisonment for the 
offense of which he or she has been convicted. A defendant held in custody for nonpayment of a 
fine shall be entitled to credit on the fine for each day he or she is held in custody, at the rate 
specified in the judgment. When the defendant has been convicted of a misdemeanor, a judgment 
that the defendant pay a fine may also direct that he or she pay the fine within a limited time or 
in installments on specified dates, and that in default of payment as stipulated he or she be 
imprisoned in the discretion of the court either until the defaulted installment is satisfied or until 
the fine is satisfied in full; but unless the direction is given in the judgment, the fine shall be 
payable. 

(c) This section applies to any violation of any of the codes or statutes of this state 
punishable by a fine or by a fine and imprisonment. 

(d) Nothing in this section shall be construed to prohibit the clerk of the court, or the 
judge if there is no clerk, from turning these accounts over to another county department or a 
collecting agency for processing and collection. 

(e) The defendant shall pay to the clerk of the court or the collecting agency a fee for the 
processing of installment accounts.  This fee shall equal the administrative and clerical costs, as 
determined by the board of supervisors, or by the court, depending on which entity administers 
the account. The defendant shall pay to the clerk of the court or the collecting agency the fee 



established for the processing of the accounts receivable that are not to be paid in installments. 
The fee shall equal the administrative and clerical costs, as determined by the board of 
supervisors, or by the court, depending on which entity administers the account, except that the 
fee shall not exceed thirty dollars ($30). 

(f) This section shall not apply to restitution fines and restitution orders. 
 
§2900.5 

(a)In all felony and misdemeanor convictions, either by plea or by verdict, when the 
defendant has been in custody, including, but not limited to, any time spent in a jail, camp, work 
furlough facility, halfway house, rehabilitation facility, hospital, prison, juvenile detention 
facility, or similar residential institution, all days of custody of the defendant, including days 
served as a condition of probation in compliance with a court order, credited to the period of 
confinement pursuant to Section 4019, and days served in home detention pursuant to Section 
1203.018, shall be credited upon his or her term of imprisonment, or credited to any fine on a 
proportional basis, including, but not limited to, base fines and restitution fines, which may be 
imposed, at the rate of not less than thirty dollars ($30) hundred dollars ($100)

(b) For the purposes of this section, credit shall be given only where the custody to be 
credited is attributable to proceedings related to the same conduct for which the defendant has 
been convicted. Credit shall be given only once for a single period of custody attributable to 
multiple offenses for which a consecutive sentence is imposed. 

 per day, or more, 
in the discretion of the court imposing the sentence. If the total number of days in custody 
exceeds the number of days of the term of imprisonment to be imposed, the entire term of 
imprisonment shall be deemed to have been served. In any case where the court has imposed 
both a prison or jail term of imprisonment and a fine, any days to be credited to the defendant 
shall first be applied to the term of imprisonment imposed, and thereafter the remaining days, if 
any, shall be applied to the fine on a proportional basis, including, but not limited to, base fines 
and restitution fines. 

(c) For the purposes of this section, "term of imprisonment" includes any period of 
imprisonment imposed as a condition of probation or otherwise ordered by a court in imposing 
or suspending the imposition of any sentence, and also includes any term of imprisonment, 
including any period of imprisonment prior to release on parole and any period of imprisonment 
and parole, prior to discharge, whether established or fixed by statute, by any court, or by any 
duly authorized administrative agency. 

(d) It shall be the duty of the court imposing the sentence to determine the date or dates of 
any admission to, and release from, custody prior to sentencing and the total number of days to 
be credited pursuant to this section. The total number of days to be credited shall be contained in 
the abstract of judgment provided for in Section 1213. 

(e) It shall be the duty of any agency to which a person is committed to apply the credit 
provided for in this section for the period between the date of sentencing and the date the person 
is delivered to the agency. 

(f) If a defendant serves time in a camp, work furlough facility, halfway house, 
rehabilitation facility, hospital, juvenile detention facility, similar residential facility, or home 
detention program pursuant to Section 1203.016, 1203.017, or 1203.018, in lieu of imprisonment 
in a county jail, and the statute under which the defendant is sentenced requires a mandatory 
minimum period of time in jail, the time spent in these facilities or programs shall qualify 
as mandatory time in jail. 



(g) Notwithstanding any other provision of this code as it pertains to the sentencing of 
convicted offenders, nothing in this section is to be construed as authorizing the sentencing of 
convicted offenders to any of the facilities or programs mentioned herein. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Monteray County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  The minimum amount of money to be imposed per day to satisfy a fine in Penal 
Code Section 1205, and the minimum credit to be given for time in jail under Penal Code section 
2900.5, has not been changed since 1976.  In inflation adjusted dollars, that is equivalent to about 
$120 today.  In counties which give only minimum credit, people are spending four times the 
amount of time in jail believed reasonable in 1976.  This disproportion sentence is needlessly 
increasing the county jail population at a time where AB109's Realignment has brought undue 
population pressure on our local jails, where such bed space should be reserved for those serving 
more serious offenses instead of just paying off their fines. 

This Solution

 

:  Changing the minimum amount per day in Penal Code section 1205 (a) and 
section 2900.5 (a) to $100 would keep up with inflation since the amount was last adjusted in the 
1970s.  The Legislature has recently raised threshold amounts throughout the penal code to 
reflect this inflationary affect, like Penal Code section 487 (a) which now requires the theft of 
$950 or more to be considered grand theft.  While some courts are already assessing this amount, 
because the $30 a day is just a minimum, achieving a standard amount throughout the state 
would ensure an even and just application of law among all the jurisdictions.  Raising the amount 
will also ensure that those defendants who choose to do jail time to pay off their fines receive a 
proportion sentence properly adjusted for inflation, but do not needlessly take up jail space from 
those defendants who should be incarcerated for much more serious crimes under AB109's 
Realignment scheme. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Donald Landis, Monterey County Public 
Defender's Office, 111 W. Alisal, Salinas, Ca  93901; (310) 710-7232; atao@me.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Donald Landis 



RESOLUTION 09-03-2013 
 

 
DIGEST 

Amends Health and Safety Code sections 11362.775, 11362.81, 11362.83 and adds Health and 
Safety Code sections 11362.84, 11362.85, 11362.86, 11362.87, 11362.88, 11362.881, 
11362.882, 11362.89, 11362.90, 11362.901, 11362.902, 11362.91, 11362.92, 11362.93 and 
Revenue and Taxation Code sections 7294, 7294.5, 7294.6, 7295, 7295.5, 7295.6 to allow 
specific individuals, collectives, cooperatives, and other business entities to cultivate, acquire, 
process, possess, transport, test, sell, and distribute marijuana for medical purposes. 

Health and Safety: Regulate Medical Cannabis Uniformly Across California 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution amends Health and Safety Code sections 11362.775, 11362.81, 11362.83 and 
adds Health and Safety Code sections 11362.84, 11362.85, 11362.86, 11362.87, 11362.88, 
11362.881, 11362.882, 11362.89, 11362.90, 11362.901, 11362.902, 11362.91, 11362.92, 
11362.93 and Revenue and Taxation Code sections 7294, 7294.5, 7294.6, 7295, 7295.5, 7295.6 
to allow specific individuals, collectives, cooperatives, and other business entities to cultivate, 
acquire, process, possess, transport, test, sell, and distribute marijuana for medical purposes.  
This resolution should be disapproved because it is too confusing, it does not address the issue of 
the illegality of marijuana under federal law, and it would take authority away from local 
governments for zoning, licensing, transporting, and selling medical marijuana. 

Reasons: 

 
Under federal law, marijuana is an illegal drug even though California has tried to legalize it for 
medicinal purposes.  Continuing to legislate this in this quasi-legitimate way is an unreasonable 
approach to dealing with this issue, because federal law preempts state law in this area.  
Recently, Colorado enacted laws classifying marijuana as a legal drug in that state, in direct 
opposition to the federal drug laws.  This will allow a direct challenge to the federal laws in the 
courts.  It seems the better approach would be for California to follow Colorado’s approach, by 
first making marijuana legal, and then putting laws in place to deal with growing, transporting 
and distributing marijuana.   
 
Also, this resolution would take away local governments’ ability to make decisions regarding the 
placement and distribution of medical marijuana, and seems too restrictive on local government, 
since land use provisions typically are left with local governments. 
 



09-03-2013 
 

 
Health and Safety: Regulate Medical Cannabis Uniformly Across California 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Health and Safety Code sections 11362.775, 11362.81, 11362.83 and add 
Health and Safety Code sections 11362.84, 11362.85, 11362.86, 11362.87, 11362.88, 11362.881, 
11362.882, 11362.89, 11362.90, 11362.901, 11362.902, 11362.91, 11362.92, 11362.93 and 
Revenue and Taxation Code sections 7294, 7294.5, 7294.6, 7295, 7295.5, 7295.6 to read as 
follows: 
 
§11362.775 

Qualified patients, persons with valid identification cards, and the designated primary 
caregivers of qualified patients and persons with identification cards, who may associate within 
the State of California in order collectively or cooperatively as collectives, cooperatives, and 
other business entities to cultivate, acquire, process, possess, transport, test, sell, and distribute 
marijuana for medical purposes, shall not solely on the basis of that fact and shall not be subject 
to state criminal arrest, prosecution, or sanctions under Section 11357, 11358, 11359, 11360, 
11366, 11366.5, 11379.6, or 11570 

 

on the basis of that fact, unless those persons are not in 
compliance with the registration requirements of Section 11362.91. This section applies to all 
members of an entity formed pursuant to this section regardless of whether those members 
contribute to any of the activities of the entity. This section applies regardless of whether the 
registration procedure described in Section 11362.91 is being implemented. 

§11362.81 
(a) A person specified in subdivision (b) shall be subject to the following penalties: 
(1) For the first offense, imprisonment in the county jail for no more than six months or a 

fine not to exceed one thousand dollars ($1,000), or both. 
(2) For a second or subsequent offense, imprisonment in the county jail for no more than 

one year, or a fine not to exceed one thousand dollars ($1,000), or both. 
(b) Subdivision (a) applies to any of the following: 
(1) A person who fraudulently represents a medical condition or fraudulently provides 

any material misinformation to a physician, county health department or the county’s designee, 
or state or local law enforcement agency or officer, for the purpose of falsely obtaining an 
identification card. 

(2) A person who steals or fraudulently uses any person’s identification card in order to 
acquire, possess, cultivate, transport, use, produce, or distribute marijuana. 

(3) A person who counterfeits, tampers with, or fraudulently produces an identification 
card. 

(4) A person who breaches the confidentiality requirements of this article to information 
provided to, or contained in the records of, the department or of a county health department or 
the county’s designee pertaining to an identification card program. 

(5) A person who knowingly produces, issues, utilizes, or sells a falsified, forged, or 
fraudulent physician’s recommendation for medical marijuana. 



(c) In addition to the penalties prescribed in subdivision (a), any person described in 
subdivision (b) may be precluded from attempting to obtain, or obtaining or using, an 
identification card for a period of up to six months at the discretion of the court. 

(d) In addition to the requirements of this article, the Attorney General shall develop and 
adopt appropriate guidelines to ensure the security and nondiversion of marijuana grown for 
medical use by patients qualified under the Compassionate Use Act of 1996. 
 
§11362.83 

Nothing in this article shall prevent a city or other local governing body from adopting 
and enforcing any of the following: 

(a) Adopting local ordinances that regulate the location, operation, or establishment of a 
medical marijuana cooperative or collective, consistent with this article and Article 2.8 
(commencing with Section 11362.84)

(b) The civil and criminal enforcement of local ordinances described in subdivision (a). 
. 

(c) Enacting other laws consistent with this article. 
 
§11362.84 

For purposes of this article, the following definitions apply: 
(a) “Act” means the Medical Marijuana Regulation and Control Act. 
(b) “Board” means the Board of Medical Marijuana Enforcement. 
(c) “Executive director” means the Executive Director of the Board of Medical Marijuana 

Enforcement. 
(d) “Financial institution” means a bank, savings and loan association, or credit union 

chartered under the laws of this state or the United States. 
(e) “Fund” means the Medical Marijuana Fund. 
(f) “Mandatory registrant” means a person required to register with the board pursuant to 

the provisions of this article. 
(g) “Mandatory registration” means a registration issued by the board pursuant to this 

article. 
(h) “Medical marijuana dispensary” means any facility, building, structure, or location 

where medical marijuana is sold to qualified patients, primary caregivers, or persons with 
identification cards issued pursuant to Article 2.5 (commencing with Section 11362.7). 

(i) “Medical marijuana facility” means any facility, building, structure, or location where 
medical marijuana is grown, processed, stored, manufactured, tested, or sold, other than a 
location or building in which a patient or a patient’s primary caregiver is growing medical 
marijuana for the patient’s own medical use and not for sale. 

(j) “Medical marijuana industry union” means a labor union, which has at its core retail, 
agriculture, food and processing, or textiles, whose members work in the medical marijuana 
industry. 

 

(k) “Person” includes any individual, partnership, joint venture, association, limited 
liability company, corporation, estate, trust, receiver, syndicate, or any other group or 
combination thereof acting as a unit. 

§11362.85 



 

This article shall not apply to, and shall have no diminishing effect on, the rights and 
protections currently granted to individual patients and primary caregivers pursuant to Section 
11362.5 or Article 2.5 (commencing with Section 11362.7). 

§11362.86 

 

A medical marijuana facility shall operate in accordance with this article. Individual 
patients and caregivers cultivating marijuana at their private residences for the patient’s use who 
do not sell or charge for the cultivation of marijuana are not considered medical marijuana 
facilities, and are exempt from mandatory registration. 

§11362.87 
(a) It is the intent of the Legislature that each city, county, and city and county permit the 

development of sufficient numbers and types of medical marijuana facilities as are 
commensurate with local needs, consistent with the provisions of this article. 

(b) Except as provided in subdivision (d), (e), or (f), the provisions of this article shall 
preempt all local ordinances or regulations relating to the regulation and control of medical 
marijuana and shall apply equally to a charter city or county. 

(c) Except as provided in subdivision (d), (e), or (f), a city or county shall not prohibit the 
operation of persons registered pursuant to this article or restrict their location or operation to 
frustrate the provisions of this article, to render the application or enforcement of this article 
impractical or impossible, or to restrict the location of medical marijuana dispensaries so as to 
authorize fewer than one medical marijuana dispensary per 50,000 residents. 

(d) A city or county with a population of at least 50,000 may prohibit the establishment 
of medical marijuana dispensaries within its jurisdiction, or limit the number of allowed medical 
marijuana dispensaries to a number below one per 50,000 residents, if an ordinance or regulation 
authorizing that restriction has been lawfully enacted by the city, county, or city and county. In 
no event may a city, county, or city and county enact legislation that impairs the rights granted to 
qualified patients and their caregivers pursuant to Section 11362.5 or Article 2.5 (commencing 
with Section 11362.7). 

(e) A city or county with a population of less than 50,000 residents may prohibit the 
establishment of a medical marijuana dispensary within its jurisdiction provided that the 
legislative body of a city or county make a written finding to the board supported by evidence 
adduced during at least one public hearing that medical marijuana is reasonably available to its 
residents by other means. 

(f) (1) A legislative body of a city or county with existing medical marijuana regulations 
may provide to the board a list of regulated persons that it finds to be in good standing under its 
local medical marijuana regulations in force as of the effective date of the act adding this article, 
which shall be accompanied by a certified copy of any ordinance regulating the location or 
operation of medical marijuana facilities in that jurisdiction. These persons shall automatically 
be deemed successful mandatory registrants for purposes of this article, and shall be exempt 
from renewal procedures for three years from the effective date of the act adding this article. 

(2) Any person found to not be in good standing by the legislative body of a city, county, 
or city and county pursuant to paragraph (1) shall not automatically be deemed a successful 
mandatory registrant for purposes of this article. 

(g) If a city or county does not enact a medical marijuana dispensary zoning ordinance, 
medical marijuana dispensaries and facilities in that jurisdiction shall be wholly regulated by the 



board pursuant to this article, and medical marijuana dispensaries and facilities that are 
mandatory registrants may locate in that jurisdiction in any location that the board finds to be 
appropriately zoned, subject to the restrictions of Section 11362.768. 
 
§11362.88 

 

There is within the Department of Consumer Affairs a Board of Medical Marijuana 
Enforcement. The board shall be administered by a governing body as prescribed by Section 
11362.881 and a civil executive officer, who shall be appointed by, and serve at the pleasure of, 
the Director of Consumer Affairs, and who shall be known as the Executive Director of the 
Board of Medical Marijuana Enforcement. Funds for the establishment and support of the board 
shall be advanced as a loan by the Department of Consumer Affairs and shall be repaid by the 
initial proceeds from fees collected pursuant to paragraph (7) of subdivision (a) of Section 
11362.882. 

§11362.881 
(a) The governing body of the board shall consist of nine members appointed as follows: 
(1) Three members who are residents of California shall be appointed, one of whom shall 

be appointed by the Governor, one of whom shall be appointed by the Speaker of the Assembly, 
and one of whom shall be appointed by the Senate Committee on Rules. 

(2) Two members, who are licensed physicians and have experience with clinical 
applications of medical marijuana, shall be appointed by the Governor. 

(3) One member, who is a full-time peace officer, shall be appointed by the Governor. 
(4) One member, who is a medical marijuana patient advocate, shall be appointed by the 

Speaker of the Assembly. 
(5) One member, who is a qualified medical marijuana patient, shall be appointed by the 

Senate Committee on Rules. 
(6) One member, who is a representative from a medical marijuana industry union, as 

defined in subdivision (j) of Section 11362.84, shall be appointed by the Speaker of the 
Assembly. 

(b) In making appointments pursuant to this article, the Governor, the Senate Committee 
on Rules, and the Speaker of the Assembly shall make good faith efforts to ensure that their 
appointments reflect the economic, social, and geographic diversity of the state. 

(c) The authority responsible for appointing a member of the governing body of the board 
shall appoint each member within 90 days of the effective date of the act adding this article. 

(d) A majority of the total appointed membership of the governing body of the board 
shall constitute a quorum. Any action taken by the governing body of the board under this article 
requires a majority vote of the members present at the meeting of the governing body of the 
board, with a quorum being present, unless otherwise specifically provided for in this article. 

(e) The governing body of the board shall elect a chairperson and vice chairperson from 
among its members and shall meet at least quarterly on call of the executive director, the 
chairperson, or three members of the governing body of the board. 

(f) The terms of office of the members of the governing body of the board shall be as 
follows: 

(1) Except as provided in paragraph (2), the terms of the members of the governing body 
of the board shall be three calendar years, commencing January 1 of the year of appointment. No 
member shall serve more than two consecutive full terms; provided, however, that a term or part 



of a term served pursuant to subparagraph (A) or (B) of paragraph (2) shall not be included in 
this limitation. 

(2) The terms of the members of the governing body of the board shall be staggered as 
follows: 

(A) The first members appointed on or after January 1 of the year following the effective 
date of this article pursuant to paragraph (1) of subdivision (a) shall serve from the date of 
appointment to the end of that calendar year, plus one additional year. 

(B) The first members appointed on or after January 1 of the year following the effective 
date of this article pursuant to paragraphs (2) and (3) of subdivision (a) shall serve from the date 
of appointment to the end of that calendar year, plus two additional years. 

(C) The first members appointed on or after January 1 of the year following the effective 
date of this article pursuant to paragraphs (4) to (6), inclusive, of subdivision (a) shall serve from 
the date of appointment to the end of that calendar year, plus three additional years. 

(3) If a vacancy occurs prior to the expiration of the term for the vacated seat, the 
appointing authority of that vacant seat shall appoint a replacement member for the remainder of 
the unexpired term within 30 days after the occurrence of the vacancy. 

 

(g) Each member of the governing body of the board shall be paid one hundred dollars 
($100) per day plus travel expenses, including expenses for lodging and meals, which are 
incurred in the attendance at board meetings or in conducting the business of the board. All per 
diem and expense claims are subject to approval by the executive director. 

§11362.882 
(a) The board shall do all of the following: 
(1) (A) Commencing September 1, 2013, approve or deny mandatory registration 

applications for the cultivation, processing, manufacturing, testing, transportation, distribution, 
and sale of medical marijuana as provided by state law. 

(B) Suspend, fine, restrict, or revoke registration upon a violation of this article or a rule 
or regulation promulgated pursuant to this article. 

(C) Impose any penalty authorized by this article or any rule or regulation promulgated 
pursuant to this article. 

(D) Take any reasonable action with respect to a mandatory registration application in 
accordance with procedures established pursuant to this article. 

(2) Commencing July 1, 2013, adopt, amend, and rescind reasonable regulations, special 
rulings, and findings as necessary for the regulation and control of the cultivation, processing, 
manufacturing, testing, transportation, distribution, and sale of medical marijuana, and to govern 
the procedures of the board to exercise the powers and perform the duties conferred upon it by 
this article, in accordance with the provisions of Chapter 3.5 (commencing with Section 11340) 
of Part 1 of Division 3 of Title 2 of the Government Code. 

(3) (A) Hear and determine at a public hearing any appeals of a mandatory registration 
application denial or renewal application denial and any complaints against a registered person. 

(B) Administer oaths and issue subpoenas to require the presence of individuals and the 
production of papers, books, and records necessary to the determination of any hearing. Any 
hearing under this section shall be conducted in accordance with Chapter 5 (commencing with 
Section 11500) of Part 1 of Division 3 of Title 2 of the Government Code. 

(4) Maintain the confidentiality of any information obtained from a registered person 
related to medical marijuana patients or caregivers in strict compliance with the federal Health 



Insurance Portability and Accountability Act (42 U.S.C. Sec. 1320d et seq.), the Confidentiality 
of Medical Information Act (Part 2.6 (commencing with Section 56) of Division 1 of the Civil 
Code), and the Insurance Information and Privacy Protection Act (Article 6.6 (commencing with 
Section 791) of Chapter 1 of Part 2 of Division 1 of the Insurance Code). 

(5) Develop any forms, identification cards, and applications that are necessary or 
convenient in the reasonable discretion of the board for the administration of this article or any of 
the rules or regulations promulgated pursuant to this article. 

(6) Oversee the operation of the Medical Marijuana Fund created pursuant to Section 
11362.89. 

(7) Establish reasonable fees for processing all applications, registrations, notices, or 
reports required to be submitted to the board. The amount of fees shall reflect the direct and 
indirect costs of the board in the administration and enforcement of this article and shall be 
assessed on a sliding fee scale to reflect the projected revenue of the particular registrant. Fees 
assessed pursuant to this paragraph shall be deposited into the Medical Marijuana Fund. 

(8) Commencing July 1, 2013, develop zoning standards for purposes of implementing 
subdivision (g) of Section 11362.87. 

(b) Regulations promulgated pursuant to paragraph (2) of subdivision (a) shall be 
reasonable and shall include, but are not necessarily limited to, the following: 

(1) Procedures and grounds for issuing, renewing, denying, suspending, issuing fines in 
connection with, restricting, or revoking a mandatory registration issued pursuant to this article. 

(2) Civil penalties for violation of the provisions of this article, including fines imposed 
pursuant to subdivision (g) of Section 11362.91. 

(3) Prohibition of misrepresentation and unfair practices. 
(4) Best practices guiding advertisements promoting the purchase of medical marijuana. 
(5) Security requirements for premises subject to mandatory registration pursuant to this 

article, including lighting, physical security, alarm, and reporting requirements for changes, 
alterations, or modifications to the premises. 

(6) Regulations for the storage and transportation of medical marijuana. 
(7) Requirements for waste disposal and recycling. 
(8) Best practices relating to the labeling, packaging, and testing of medical marijuana. 
(9) Guidelines regarding cultivation, including use of pesticides and fungicides and the 

reduction of environmental impacts. 
(10) Establishment of exemptions from registration or reduced fees for noncommercial 

collectives, not-for-profit registrants, and other qualified persons. 
(11) Protocols to prevent unlawful diversion of marijuana. 
(12) Establishment of a committee to advise the Legislature on the rescheduling of 

marijuana under federal law and under Chapter 2 (commencing with Section 11053). 
(13) Any other regulation in furtherance of this article. 

 

(c) Nothing in this article shall be construed as authorizing the board to set prices for 
medical marijuana. 

§11362.89 
(a) All moneys collected pursuant to this article shall be deposited in the Medical 

Marijuana Fund, which is hereby created in the State Treasury. 
(b) There is hereby established the Medical Marijuana Enforcement Penalty Account 

within the fund, to receive the penalty amounts collected pursuant to subdivision (g) of Section 



11362.91 and any other penalty amounts levied pursuant to this article. Moneys in the account 
shall be available, upon appropriation by the Legislature, for purposes of this article. 

(c) Notwithstanding Section 16305.7 of the Government Code, the fund shall also include 
any interest and dividends earned on money in the fund. 

 

(d) Notwithstanding Section 13340 of the Government Code, all moneys in the fund, 
except for moneys in the Medical Marijuana Enforcement Penalty Account, are hereby 
continuously appropriated, without regard to fiscal year, to the board solely for the purpose of 
fully funding all costs associated with implementing, enforcing, and administering this article 
with respect to the purpose for which those moneys were collected. From moneys in the fund, the 
board shall reimburse the Department of Consumer Affairs for its administrative expenses 
incurred on behalf of the board. 

§11362.90 

 

All applicable provisions of Division 1 (commencing with Section 100) of the Business 
and Professions Code shall govern and apply to the conduct of the board. 

§11362.901 

 

Except as specified in Section 11362.881, the executive director shall be the appointing 
authority of all employees within the board. All heads of divisions and committees and other 
employees within the board shall be responsible to the executive director for the proper carrying 
out of the duties and responsibilities of their respective positions. 

§11362.902 

 

The executive director may bring an action to enjoin a violation or a threatened violation 
of any provision of this article with the vote of a majority of the members of the governing body 
of the board. The action may be brought in the county in which the violation occurred or is 
threatened to occur. Any proceeding brought pursuant to this section shall conform to the 
requirements of Chapter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code of 
Civil Procedure. 

§11362.91 
(a) Except as otherwise provided in this article, a medical marijuana facility shall not 

operate until it has filed a mandatory registration application with the board and the board has 
approved the mandatory registration application pursuant to this article. For the purpose of 
regulating the cultivation, processing, manufacturing, testing, transportation, distribution, and 
sale of medical marijuana, the board, in its reasonable discretion, may establish various classes 
or types of registrations for specific medical marijuana-related activities, subject to the 
provisions and restrictions provided by this article. A mandatory registration application or 
renewal shall be approved unless the board determines that any of the following are true: 

(1) An applicant, or the medical marijuana facility location for which the applicant is 
applying for mandatory registration, fails to meet the requirements of this article or any 
regulation promulgated pursuant to this article. 

(2) An applicant, or any of its officers or directors, is under 21 years of age. 
(3) An applicant has knowingly answered a question or request for information falsely on 

the application form. 



(4) An applicant, or any of its officers or directors, has been convicted in the previous 
five years of a violent felony, as specified in subdivision (c) of Section 667.5 of the Penal Code, 
a serious felony, as specified in subdivision (c) of Section 1192.7 of the Penal Code, a felony 
offense involving fraud or deceit, or any other felony that, in the board’s estimation, would 
impair the applicant’s ability to appropriately operate a medical marijuana facility. 

(5) An applicant is a licensed physician making patient recommendations for medical 
marijuana. 

(6) An applicant, or any of its officers or directors, has been sanctioned by the board for 
operating an unregistered medical marijuana facility or has had a mandatory registration revoked 
in the previous three years. 

(b) No later than July 1, 2013, the board shall make available mandatory registration 
application forms for all persons subject to mandatory registration. Upon receipt of an 
application for mandatory registration and the applicable fee, the board shall make a thorough 
investigation to determine whether the applicant and the premises for which a mandatory 
registration is applied qualify for registration, and comply with local ordinances and zoning, and 
whether the provisions of this article have been complied with. The board shall deny an 
application for mandatory registration if either the applicant or the premises for which a 
registration is applied do not qualify for registration under this article. A mandatory registration 
application shall be approved or denied no later than 180 days after a mandatory registration 
application is filed with the board. If the board fails to act on an application within 180 days, it 
shall be deemed approved. 

(c) Each mandatory registration application approved by the board pursuant to this article 
is separate and distinct. An applicant may apply for a mandatory registration in more than one 
class of specific medical marijuana activities. 

(d) All mandatory registration applications that are approved by the board pursuant to this 
article shall be valid for a period not to exceed two years from the date of approval unless 
revoked or suspended pursuant to this article or the rules or regulations promulgated pursuant to 
this article. 

(e) Ninety days prior to the expiration date of an existing mandatory registration, the 
board shall notify the person of the expiration date by first-class mail at the person’s address of 
record with the board. A person shall apply for the renewal of an existing mandatory registration 
to the board not less than 60 days prior to the expiration. The board, in its discretion and based 
upon reasonable grounds, may waive the 60-day time requirement set forth in this subdivision. 
The board shall act upon a timely filed registration renewal application no later than 10 days 
prior to the expiration of the registration. 

(f) A medical marijuana facility operating in conformance with local zoning requirements 
as of the effective date of this article may continue its operations until such time as its 
application for mandatory registration has been approved or denied. 

(g) Operating a medical marijuana facility without an approved mandatory registration 
may result in fines of up to twenty-five thousand dollars ($25,000), and the board may order the 
destruction of any marijuana being cultivated or possessed in violation of this article. Any fines 
collected pursuant to this subdivision shall be deposited into the Medical Marijuana Enforcement 
Penalty Account established pursuant to subdivision (b) of Section 11362.89. 

(h) If, at any time after July 1, 2013, the board has not formed, is not accepting 
applications for mandatory registration, or is not granting mandatory registrations in response to 
valid applications, then a medical marijuana facility or medical marijuana dispensary that is 



operating in compliance with applicable city or county ordinances may continue to operate 
without a mandatory registration. 
 
§11362.92 

(a) A person whose mandatory registration application has been approved by the board, 
and its agents, officers, directors, and employees acting on its behalf, shall not be subject to 
arrest, prosecution, or other criminal, civil, or administrative sanctions under state or local law 
for actions approved by the board in accordance with its registration application, including, as 
applicable, the cultivation, processing, manufacturing, testing, transportation, distribution, sale, 
or possession, of medical marijuana. 

(b) Nothing in this article shall prevent a city, county, or city and county from enforcing a 
zoning ordinance or law of general application, except as specified in this article. 

 

(c) No funds shall be spent by state or local officials to assist federal authorities in 
enforcing marijuana prohibitions with regard to activities carried out by persons in compliance 
with the provisions of this article. Nothing in this article shall be construed to limit a law 
enforcement agency’s ability to investigate unlawful activity in relation to a mandatory 
registrant. 

§11362.93 
A financial institution shall not be penalized in any manner under state law for either of 

the following: 
(a) Providing lending services to persons whose mandatory registration application has 

been approved by the board pursuant to this article or securing any such loans to those persons 
with assets of those persons. 

 

(b) Owning or possessing medical marijuana or warehouse receipts as security for an 
obligation or as a result of enforcement of a security interest, after permission has been given by 
the board, or selling the medical marijuana or warehouse receipts to a registrant authorized to sell 
for resale that medical marijuana or those warehouse receipts. 

§7294 
(a) Notwithstanding any other law, the board of supervisors of any county may levy, 

increase, or extend a transactions and use tax for tangible personal property that is medical 
marijuana or medical marijuana-infused products for general purposes if the ordinance proposing 
that tax is approved by a two-thirds vote of all members of the board of supervisors and the tax is 
approved by a majority vote of the qualified voters of the county voting in an election on the 
issue. The board of supervisors may levy, increase, or extend more than one transactions and use 
tax under this section, if the adoption of each tax is in the manner prescribed in this section. 

(b) (1) The transactions and use tax shall conform to Part 1.6 (commencing with Section 
7251). 

 

(2) Notwithstanding Section 7251.1, the tax rate authorized by this section shall not be 
considered for purposes of the combined rate established by that section. 

§7294.5 
(a) Notwithstanding any other law, the board of supervisors of any county may levy, 

increase, or extend a transactions and use tax for tangible personal property that is medical 
marijuana or medical marijuana-infused products for specific purposes. The tax may be levied, 



increased, or extended for the purpose for which it is established, if all of the following 
requirements are met: 

(1) The ordinance proposing that tax is approved by a two-thirds vote of all members of 
the board of supervisors and is subsequently approved by a two-thirds vote of the qualified 
voters of the county voting in an election on the issue. 

(2) (A) The transactions and use tax conforms to the Transactions and Use Tax Law Part 
1.6 (commencing with Section 7251). 

(B) Notwithstanding Section 7251.1, the tax rate authorized by this section shall not be 
considered for purposes of the combined rate established by that section. 

(3) The ordinance includes an expenditure plan describing the specific projects for which 
the revenues from the tax may be expended. 

 

(b) A county shall be deemed to be an authority for purposes of Chapter 1 (commencing 
with Section 55800) of Part 3 of Division 2 of Title 5 of the Government Code. 

§7294.6 
Notwithstanding any other law, the combined rate of all taxes imposed in any county 

pursuant to this article and pursuant to Article 2 (commencing with Section 7295) shall not 
exceed the rate of 
 

5 percent. 

§7295 
(a) Notwithstanding any other law, the governing body of any city may levy, increase, or 

extend a transactions and use tax for tangible personal property that is medical marijuana or 
medical marijuana-infused products for general purposes if the ordinance proposing that tax is 
approved by a two-thirds vote of all members of that governing body and the tax is approved by 
a majority vote of the qualified voters of the city voting in an election on the issue. The 
governing body may levy, increase, or extend more than one transactions and use tax under this 
section, if the adoption of each tax is in the manner prescribed in this section. 

(b) (1) The transactions and use tax shall conform to Part 1.6 (commencing with Section 
7251). 

 

(2) Notwithstanding Section 7251.1, the tax rate authorized by this section shall not be 
considered for purposes of the combined rate established by that section. 

§7295.5 
Notwithstanding any other law, the governing body of any city may levy, increase, or 

extend a transactions and use tax for tangible personal property that is medical marijuana or 
medical marijuana-infused products for specific purposes. The tax may be levied, increased, or 
extended for the purpose for which it is established, if all of the following requirements are met: 

(a) The ordinance proposing that tax is approved by a two-thirds vote of all members of 
the governing body and is subsequently approved by a two-thirds vote of the qualified voters of 
the city voting in an election on the issue. 

(b) (1) The transactions and use tax conforms to the Transactions and Use Tax Law Part 
1.6 (commencing with Section 7251). 

(2) Notwithstanding Section 7251.1, the tax rate authorized by this section shall not be 
considered for purposes of the combined rate established by that section. 

(c) The ordinance includes an expenditure plan describing the specific projects for which 
the revenues from the tax may be expended. 



 
§7295.6 

(a) The authority of a city to impose transactions and use taxes under Sections 7295 and 
7295.5 shall not exceed the rate of 2 percent. 

 

(b) An ordinance proposing a tax shall contain a provision that any person subject to a 
transactions and use tax under a county ordinance shall be entitled to credit against the payment 
of taxes due under that ordinance in the amount of transactions and use tax due to any city in the 
county. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Chapter 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Existing law protects seriously ill patients, whose doctors have recommended the 
therapeutic use of cannabis, from prosecution for possession and cultivation of quantities of 
cannabis reasonably necessary for their current medical needs, and provides that patients and 
their designated primary caregivers who associate in order collectively or cooperatively to 
cultivate cannabis are not subject to criminal liability on that basis. 

Many areas of medical cannabis law have been left undefined. Some local governments have 
created their own regulatory systems for medical cannabis, whereas others have not. The 
ambiguity of this patchwork approach has caused confusion and many problems. Operators of 
medical cannabis collectives and cooperatives have been prosecuted, and in some cases 
convicted, of crimes related to this activity, all the while believing their actions legal. 
 
This Solution

 

:  This resolution will provide mechanisms so that growers, processors, 
manufactures, testing and labeling providers, transporters, retailers, and delivery services will all 
be required to register with the state. This information will ensure that every aspect of this chain 
will be tracked, from growers all the way to storefront dispensaries, creating a network of 
accountability and transparency that does not exist today. Providers who are engaged in above-
board operations will have nothing to fear as this will allow law enforcement to effectively 
utilize their limited resources by focusing their efforts on the remaining bad actors.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard Koch, 268 Bush St.  #3237, San 
Francisco, CA  94104; (415) 397; rpkoch1@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard Koch



Counter to 09-03-2013 
 
On behalf of the Sacramento County Bar Association, the Sacramento Delegation to the 
Conference of California Bar Associations respectfully opposes Resolution 09-03-2013, which 
calls for the statewide uniform regulation of medical cannabis.  We recommend this resolution 
be disapproved for the following reasons: 
 

1. Medical cannabis, while providing relief to many patients in the state, provides only 
quasi-legitimate cover to an otherwise illegal drug.  Continuing to legislate and modify 
this quasi-legitimate status of cannabis is an unreasonable approach to dealing with the 
larger, and more significant issue, of the legality versus illegality of marijuana. 

2. The issue at the heart of the debate is whether or not the plant should remain a listed 
illegal drug (in California and everywhere in the United States, since it is federal law that 
makes marijuana illegal regardless of its quasi-legitimacy as medicinal in California and 
other states with similar provisions).  It seems to us a far better approach would be to 
address the issue directly, as has been done in other states such as Washington and 
Colorado.  These states have legalized marijuana.  The challenge to federal drug laws will 
now take place. 

3. Regardless of the value of medical cannabis regulation, adding this exceptionally 
convoluted measure to the Health and Safety Code does little to address the central issue 
of the legality of marijuana.  It does, however, take away local discretion with regard to 
zoning, business licensure, transportation, use, and availability of this still-illegal 
substance. 

 
Our opposition to 09-03-2013 is not rooted in a position relative to the legalization of marijuana.  
Rather, our opposition is limited to the resolution at hand, a resolution that seeks to continue to 
treat the existence of medical cannabis as somehow legal.  Marijuana remains illegal despite any 
medicinal value it provides.  But until its legality is settled, we disapprove of attacks, like 09-03-
2013, on local control with regard to zoning and land use decisions around the placement and 
operation of cannabis clinics. 



RESOLUTION 09-04-2013 
 

DIGEST 

Adds Penal Code section 835b and section 13514.6 to define when a peace officer may use a 
taser gun and to institute standards and training for peace officers in the use of tasers. 

Law Enforcement: Statewide Guidelines for Law Enforcement to use Taser Guns  

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolution 03-02-2007, which was approved in principle.  

: 

 
Reasons
This resolution adds Penal Code section 835b and section 13514.6 to define when a peace officer 
may use a taser gun and to institute standards and training for peace officers in the use of tasers.  
This resolution should be disapproved because it is too restrictive on law enforcement officers in 
the use of taser guns and there are already training guidelines in place for law enforcement 
officers. 

: 

 
The proposed language in 835b is too restrictive.  The standard used by law enforcement to 
determine whether officers should draw their weapons is “fear of imminent danger of death.”  To 
make the standard for law enforcement using a taser the same as that for drawing a weapon 
would be too restrictive and would put the officer’s life in greater danger as well as the suspect’s.   
Tasers are used to subdue uncooperative suspects so that officers will not have to draw their 
weapons and resort to lethal force to subdue the suspects.   
 
Although the Court of Appeals in Bryan v. MacPherson (2009 9th

 

 Cir.) 630 F.3d 805 held that 
“[t]he objective facts must indicate that the suspect poses an immediate threat to the officer or a 
member of the public[.]”  But this resolution would go much further, requiring that the officer be 
in “imminent danger of death.” 

The proponent argues that the number of deaths associated with taser use clearly shows that a 
taser is more than a non-lethal weapon.  But taser guns send an electric shock over the body and 
not through it, and the use of a taser is most likely to cause cardiac arrest in a person with a pre-
existing heart condition.  As with pepper spray when it is used, it can adversely affect those with 
asthma. 
 
Moreover, as part of law enforcement training manuals, there is a uniform standard of training 
that all law enforcement officers receive in the use of a taser.  Likewise, there is no specific 
Penal Code section that mandates training in the use of a baton, pepper spray or gun, but 
standard training is taught in the use of these methods to subdue and arrest an uncooperative 
suspect. 
 
 
 



09-04-2013 
 

 
Law Enforcement: Statewide Guidelines for Law Enforcement to use Taser Guns  

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add  Penal Code section 835b and section 13514.6, to read as follows: 
 
§835b 

 

A peace officer, or a person acting in a peace officer's presence and at the officer's 
direction, is justified in using a Taser against another person only if the officer or person is in 
fear of imminent danger of death or great bodily harm. 

§13514.6 
(a) (1) By July 1, 2014, the Commission on Peace Officer Standards and Training, using 

available funding, shall develop a course to be made available to all law enforcement agencies in 
California on the use of Tasers and similar weapons designed to temporarily incapacitate a 
person.  The course shall include information on the proper use of such weapons and the 
circumstances under which they can be deployed.  In developing the course, the commission 
shall consult subject-matter experts which may include, but must not limited to, manufacturers of 
Tasers and similar weapons.   

 

(2) Every state law enforcement agency, and every local law enforcement agency must 
provide the course to its peace officers 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Chapter 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Current California law does not provide any statewide guidance to law 
enforcement in the use of Taser guns. As a consequence, law enforcement entities must 
determine their own guidelines or, in many cases, operate with no guidelines at all.  While Tasers 
have been advertised as a non-lethal alternative to the use of deadly force, many deaths have 
been attributed to their use.  Amnesty International has documented over 500 deaths caused by 
Taser misuse in the United States between 2001 and 2011.  Ninety-two of those deaths occurred 
in California, the largest number of any state. 

This Solution
 

:  This resolution resolves the problem of Taser misuse in two ways. 

First, it sets a standard in the Penal Code that Taser use is only justified if an officer is in danger 
of death or great bodily harm.   
 
There have been several recent incidents in California such as failing to obey a police officer or 
failing to produce identification during a routine traffic stop in which Tasers were used. In this 



last incident in November 2012, California Highway Patrol officers used a Taser on Angela 
Jones, a woman in San Bernadino who was in her car, but not driving.  That Taser use caused 
cardiac arrest. The number of deaths associated with Taser use clearly show that the Taser is 
more than a non-lethal weapon.  This standard would remove the use of Tasers for such 
inconsequential situations where an officer or member of the public is not in imminent danger of 
death or great bodily harm. 
 
Second, the resolution requires the Commission on Peace Officer Standards and Training to 
develop a statewide training course based on judicial standards and recommendations by such 
bodies as the American Heart Association. 
 
The Ninth U.S. Circuit Court of Appeals in Bryan v. MacPherson, (2009) 630 F.3d 805 (9th Cir.) 
set judicial standards for the use of Tasers, saying "The objective facts must indicate that the 
suspect poses an immediate threat to the officer or a member of the public."  Despite the issue of 
this ruling in 2009, California still has not incorporated these judicial standards into a statewide 
training course. 
 
 As the Angela Jones case shows, Tasers can deliver lethal force.  In a May, 2012 article 
in the American Heart Association journal, Circulation, Douglas Zipes M.D., of Indiana 
University's Krannert Institute of Cardiology, found that a shock from the Taser "can cause 
cardiac electric capture and provoke cardiac arrest" as a result of an abnormally rapid heart rate 
and uncontrolled, fluttering contractions.  The article suggested that guidelines be established to 
prevent direct Taser shocks to the chest so as to avoid possible cases of cardiac arrest.  These 
guidelines have not been incorporated into statewide training standards either. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard Koch, 268 Bush St.  #3237, San 
Francisco, CA  94104; (415) 3971060; rpkoch1@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard Koch 



RESOLUTION 09-05-2013 
 
DIGEST 

Adds Penal Code section 30301 to require specific regulations regarding selling, transferring or 
otherwise furnishing ammunition to an individual or business entity. 

Criminal Law: Regulation of Ammunition Sales and Transfers 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found. 
History: 

 

This resolution adds Penal Code section 30301 to require specific regulations regarding selling, 
transferring or otherwise furnishing ammunition to an individual or business entity.  This 
resolution should be disapproved because it will not limit access to ammunition or deaths that are 
caused by firearms, but only make it more difficult for law abiding citizens to purchase 
ammunition. 

Reasons: 

 
The 2010 study done by the Centers for Disease Control and Prevention cited by the proponent, 
which the proponent relies on to assert that “guns and ammunition are a public health crisis” 
shows that only 17.5% of all deaths in the United States were caused by firearms, which 
decreased by 5.3% from 2009.  The study also showed that 33,687, or 18.6%, of deaths occurred 
from vehicle traffic accidents; 42,917, or 23.7%, of deaths occurred from poison; 25,692 deaths 
occurred from alcohol induced deaths; and 40,393 deaths occurred from drug induced deaths.   
 
In comparing FBI statistics of homicides caused by firearms to states’ gun control laws, the 
statistics show that states with stricter gun laws do not have a lower homicide rate.  In Chicago, 
Illinois, which has one of the most restrictive gun laws, has one of the highest murder rates in the 
United States.  In 2012, there were 2,500 gun-related deaths in Chicago.  Despite the belief that 
stricter gun laws would decrease violence and deaths caused by firearms, this is statistically not 
true.   
 
Proponent further states that since society has addressed the public health hazards of tobacco and 
drunk diving, “we are overdue in addressing the pervasive problems of gun violence.  Access to 
guns and ammunition is the controlling factor in limiting the deaths and injuries caused by guns.”  
In order to purchase alcohol, one has to show identification that one is over the age of 21, but 
this has not stopped underage drinking.  In order to purchase cigarettes, one has to show 
identification that one is over the age of 18, but this has not stopped teen smoking.  As with 
alcohol and tobacco, this resolution would fail to limit the access to ammunition because a 
person could drive to Utah or Arizona, for example, and purchase ammunition, as well as 
purchase it over the internet.   
 
Currently, there is a bill in the state assembly, AB48 (Skinner) that is indentical to this 
resolution. 



09-05-2013 
 

 
Criminal law: Regulation of Ammunition Sales and Transfers 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to add  Penal Code Section 30301, to read as follows: 
 

Penal Code § 30301: 

(a) Anyone in this state, prior to selling, transferring, or otherwise furnishing ammunition to an 
individual or business entity in this state or any other state, shall do all of the following: 

(1) Require proper identification from the purchaser in the form of a driver’s license or other 
photographic identification issued by a state or the federal government. 

(2) Be an authorized firearms dealer, pursuant to Section 26500. 

(3) Submit a report to the Department of Justice for all of the transactions, in a manner to be 
determined by the department. 

(b) The Department of Justice shall alert local law enforcement entities in the community in 
which the purchaser resides if the purchaser obtains more than ____ rounds within a five-day 
period and the purchaser is an individual and not an authorized firearms dealer. The department 
is not required to alert local law enforcement of sales of ammunition made to peace officers. 

(c) (1) Any individual who does not submit the report required by paragraph (3) of subdivision 
(a), or who knowingly submits a report with false or fictitious information, shall be punished by 
imprisonment in a county jail not exceeding six months, by a fine not exceeding five thousand 
dollars ($5,000), or by both the fine and imprisonment. 

 

(2) Any individual who has previously been convicted of a violation of paragraph (1) shall, upon 
a subsequent conviction thereof, be punished by imprisonment pursuant to subdivision (h) of 
Section 1170 of the Penal Code, or by imprisonment in a county jail not exceeding one year, by a 
fine not exceeding one hundred thousand dollars ($100,000), or by both the fine and 
imprisonment. 

(Proposed new language underlined; language to be deleted stricken.) 
 
STATEMENT OF REASONS 
 
PROPONENT:  National Lawyers Guild, San Francisco Bay Chapter 
 



The Problem

 

:  Existing law prohibits sale of ammunition to a person under 18, selling 
ammunition designed for use in a handgun to a person under 21, providing ammunition to any 
minor who is prohibited from possessing ammunition, and providing ammunition to a felon. The 
law identifies those furnishing ammunition as a person, corporation, or firm.  This broad 
definition allows almost anyone in California to sell ammunition in or outside of California.  No 
records of sale are required other than a receipt so there is no way to determine the age or legal 
status of those purchasing ammunition. 

This Solution

 

:  Guns and ammunition are a public health crisis in California and the United 
States.  In 2010, the Centers for Disease Control and Prevention reported that throughout the 
United States 31,076 people were killed by guns and another 73,505 were treated at hospitals for 
gun-related injuries.  In California, several cities, including Oakland, have seen increased levels 
of gun violence with an increase in the number of younger victims, some as young as three years 
old.  Mass shooting incidents such as those in Aurora, Colorado and Newtown, Connecticut have 
focused attention on the toll exacted by guns and ammunition. 

 This resolution adds three requirements to California criminal law to help resolve this 
public health crisis. 
 
 First, proper identification would be required to eliminate ammunition purchases by 
underage or criminally convicted buyers. 
 
 Second, it would limit the sale of ammunition to licensed firearms dealers which would 
eliminate sales by private individuals at gun shows or through other means. 
 
 Third, ammunition sales would be reported to the California Department of Justice so that 
law enforcement could track ammunition used in criminal activity. 
 
 Just as our society has addressed the public health hazards of tobacco and drunken 
driving, we are overdue in addressing the pervasive problems of gun violence.  Access to guns 
and ammunition is the controlling factor in limiting the deaths and injuries caused by guns.  This 
resolution addresses part of the problems by limiting access to ammunition 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard Koch, 268 Bush St.  #3237, San 
Francisco, CA  94104; (415) 3971060; rpkoch1@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard Koch



09-06-2013 
 
DIGEST 

Amends Penal Code section 261 to expand the definition of rape by fraud to include anyone with 
whom the victim has a relationship. 

Criminal Law: Rape by Fraud or Impersonation 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Penal Code section 261 to expand the definition of rape by fraud to 
include anyone with whom the victim has a relationship.  This resolution should be disapproved 
because the word “relationship” lacks definition, resulting in a statute that is vague, potentially 
overbroad, and requires the victim to prove what sort of relationship applies. 

: 

  
Currently, Penal Code section 261 identifies seven different circumstances that give rise to the 
crime of rape.  One of those circumstances is when the victim submits to sexual intercourse with 
an individual who is not the victim’s spouse, but who the victim believes is his or her spouse 
through “artifice, pretense, or concealment practiced by the accused, with intent to induce the 
belief[]” (Penal Code, § 261, subd. (a)(5)).  Because the statutory language specifically limits 
application of the particular subsection to someone who is married, no crime is committed if the 
victim submits to sexual intercourse with an individual who the victim believes is someone he or 
she is living with, even if that individual is, for example, a romantic partner, boyfriend/girlfriend, 
or fiancé/fiancée.  As a result of this legal “quirk,” the court in People v. Morales (2013) 212 
Cal.App.4th 583 recently overturned a conviction for rape when the defendant had sex with the 
victim while pretending to be her boyfriend.  
 
Although this resolution is well-intentioned, its use of the undefined word “relationship” would 
cause more problems than it solves.  The proponent purposefully chose not to use the already 
defined term “dating relationship” as it would put the victim “in a position where she has to 
prove what type of ‘dating relationship’ she has with the person that the perpetrator 
impersonated, and thereby victimize her once again.  However, by using a word that lacks 
definition, the victim will still be placed in the position of proving what sort of “relationship” she 
had with the defendant.  Moreover, using a word like relationship without any further definition 
or clarification means juries could have to decide if, for example, a work “relationship” or a 
personal trainer-client “relationship,” are enough to come under the auspices of the statute.   
 
This resolution is similar to current AB65 (Achadjian) which would expand the definition of rape 
and certain other  specified sex crimes committed by fraud or impersonation to include when the 
victim submits under the belief that the person committing the act is “someone known to the 
victim other than the accused.”  
 



This resolution is related to Resolutions 09-08-2013 and 09-10-2013. 



09-06-2013 
 

 
Criminal Law: Rape by Impersonation 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 261(a)(5) to read as follows:   
 
§ 261 
261.  (a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the 
perpetrator, under any of the following circumstances: 
   (1) Where a person is incapable, because of a mental disorder or developmental or physical 
disability, of giving legal consent, and this is known or reasonably should be known to the 
person committing the act. Notwithstanding the existence of a conservatorship pursuant to the 
provisions of the Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of 
Division 5 of the Welfare and Institutions Code), the prosecuting attorney shall prove, as an 
element of the crime, that a mental disorder or developmental or physical disability rendered the 
alleged victim incapable of giving consent. 
   (2) Where it is accomplished against a person's will by means of force, violence, duress, 
menace, or fear of immediate and unlawful bodily injury on the person or another. 
   (3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or 
any controlled substance, and this condition was known, or reasonably should have been known 
by the accused. 
   (4) Where a person is at the time unconscious of the nature of the act, and this is known to the 
accused. As used in this paragraph, "unconscious of the nature of the act" means incapable of 
resisting because the victim meets one of the following conditions: 
  (A) Was unconscious or asleep. 
  (B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 
  (C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act 
due to the perpetrator's fraud in fact. 
   (D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act 
due to the perpetrator's fraudulent representation that the sexual penetration served a professional 
purpose when it served no professional purpose. 
   (5) Where a person submits under the belief that the person committing the act is anyone with 
whom the victim's spouse,  has a relationship,

   (6) Where the act is accomplished against the victim's will by threatening to retaliate in the 
future against the victim or any other person, and there is a reasonable possibility that the 
perpetrator will execute the threat. As used in this paragraph, "threatening to retaliate" means a 
threat to kidnap or falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 

 and this belief is induced by any artifice, pretense, 
or concealment practiced by the accused, with intent to induce the belief. 



   (7) Where the act is accomplished against the victim's will by threatening to use the authority 
of a public official to incarcerate, arrest, or deport the victim or another, and the victim has a 
reasonable belief that the perpetrator is a public official. As used in this paragraph, "public 
official" means a person employed by a governmental agency who has the authority, as part of 
that position, to incarcerate, arrest, or deport another. The perpetrator does not actually have to 
be a public official. 
   (b) As used in this section, "duress" means a direct or implied threat of force, violence, danger, 
or retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an 
act which otherwise would not have been performed, or acquiesce in an act to which one 
otherwise would not have submitted. The total circumstances, including the age of the victim, 
and his or her relationship to the defendant, are factors to consider in appraising the existence of 
duress. 
   (c) As used in this section, "menace" means any threat, declaration, or act which shows an 
intention to inflict an injury upon another. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Queen's Bench Bar Association of the San Francisco Bay Area 
 
STATEMENT OF REASONS 
 
The Problem

 

:  On January 2, 2013, the California Court of Appeals, Second District held that 
because of an anomaly in this statute (drafted in 1872), the defendant’s conviction for rape was 
reversed where he impersonated the victim’s boyfriend and raped her while she was sleeping. 
Had she been married and he impersonated her husband, section 261(a)(5) would have applied. 
People v. Morales (January 2, 2013) __ Cal.App.4th___ (Second Dist, Div. 4). The finding that 
rape did not occur in this instance because of an antiquated law allowed the defendant to avoid a 
conviction merely because he impersonated the victim’s boyfriend, rather than her spouse.  The 
culpability of the perpetrator should not depend on whether or not the victim is married to the 
person whom the perpetrator is impersonating to accomplish the rape.  California law must be 
updated to protect all women from rape, married or not.  

This Solution

 

:  This resolution would protect all women against rape by impersonation of anyone 
with whom the victim has a relationship, regardless of whether they are married or not.  
Currently pending legislation would amend Penal Code section 261(a)(5) to include liability for 
impersonation of the “victim’s spouse, domestic partner, cohabitant, fiance, or someone with 
whom the victim has a dating relationship, as defined in subdivision (f) of Section 243 .” Section 
243(f) defines a “Dating relationship” as “frequent, intimate associations primarily characterized 
by the expectation of affectional or sexual involvement independent of financial considerations.”  
To avoid placing the victim in a position where she has to prove what type of “dating 
relationship” she has with the person that the perpetrator impersonated, and thereby victimize her 
once again, the language should be broader and cover “anyone with whom the victim has a 
relationship.”  This resolution makes it clear that impersonating anyone with whom victim has a 
relationship to get the victim to submit to sexual intercourse is rape. 



LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Anne O'Donnell, c/o Queen's Bench Bar 
Association, 816 E. 4th Avenue, San Mateo, CA  94401-3317; (415) 249-9280; 
anne@adoptsf.com; acarlise@pwc-law.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Andrea Carlise



RESOLUTION 09-07-2013 
 

DIGEST 

Amends Penal Code section 814 to correct antiquated year reference given in the suggested 
exemplar form for arrest warrants, appearing in the statute. 

Criminal Law and Procedure: Technical Amendment to Statute 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.  
History: 

 

This resolution amends Penal Code section 814 to correct antiquated year reference given in the 
suggested exemplar form for arrest warrants, appearing in the statute.  This resolution should be 
approved in principle because it offers a resonable update to the exemplar form appearing in the 
current statute, changing the year reflected in the sample arrest warrant from 19__, and aligning 
it to the current century, 20__.  

Reasons: 

 
While this simple change is needed to bring the statute current, it should be noted that the 
problem will reoccur if the statute still exists in the next century.  It might be advisable to modify 
the form to simply indicate a space for the four digit year. 



09-07-2013 
 

 
Criminal Law and Procedure: Technical Amendment to Statute 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code §814, to read as follows: 
 
A warrant of arrest issued under Section 813 may be in substantially the following form: 
 
County of ____ 
 
The people of the State of California to any peace officer of said State: 
 
Complaint on oath having this day been laid before me that the crime of ____ (designating it 
generally) has been committed and accusing ____ (naming defendant) thereof, you are therefore 
commanded forthwith to arrest the above named defendant and bring him before me at ____ 
(naming the place), or in case of my absence or inability to act, before the nearest or most 
accessible magistrate in this county. 
 
Dated at ______________ (place) this   day of  19 20
 

__. 

 
______________________________________ 
(Signature and full official title of magistrate.) 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Bernardino County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  In updating various statutes in anticipation of year 2000, it appears that the 
Legislature overlooked the date designation in Penal Code §814, which section sets forth the 
general form of an arrest warrant to be used in California. 

This Solution

 

:  This resolution would make the technical amendment to the statute to conform 
the designated proscribed form to the current date format. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 



AUTHOR AND/OR PERMANENT CONTACT:  James Secord, San Bernardino County 
District Attorney's Office, 412 W. Hospitality Lane, 3rd Fl, San Bernardino, Ca  92415; (909) 
891-3538; jsecord@sbcda.org. 
 
RESPONSIBLE FLOOR DELEGATE:  James Secord



09-08-2013 
 
DIGEST 

Amends Penal Code section 261 to expand the definition of rape by fraud to include the victim’s 
cohabitant, fiancé/fiancée, or someone with whom the victim would have consented. 

Criminal Law: Rape by Fraud or Impersonation 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Penal Code section 261 to expand the definition of rape by fraud to 
include the victim’s cohabitant, fiancé/fiancée, or someone with whom the victim would have 
consented.  This resolution should be approved in principle because it will address an 
inconsistency in the law under which rape by fraud is not a crime unless the victim submits 
under the belief that the person committing the act is the victim’s spouse. 

: 

 
Currently, Penal Code section 261 identifies seven different circumstances that give rise to the 
crime of rape.  One of those circumstances is when the victim submits to sexual intercourse with 
an individual who is not the victim’s spouse, but who the victim believes is his or her spouse 
through “artifice, pretense, or concealment practiced by the accused, with intent to induce the 
belief[]” (Penal Code, § 261, subd. (a)(5)).  Because the statutory language specifically limits 
application of the particular subsection to someone who is married, no crime is committed if the 
victim submits to sexual intercourse with an individual who the victim believes is someone he or 
she is living with, even if that individual is, for example, a romantic partner, boyfriend/girlfriend, 
or fiancé/fiancée.  As a result of this legal “quirk,” the court in People v. Morales (2013) 212 
Cal.App.4th 583 recently overturned a conviction for rape when the defendant had sex with the 
victim while pretending to be her boyfriend.  
 
This resolution would address this “quirk” by expanding the definition from just impersonating 
the victim’s spouse, to include a roommate, sexual partner, boyfriend/girlfriend as defined by 
statute, fiancé/fiancée, or even just someone with whom the victim would have consented.  This 
broadened definition would immediately correct the issue raised by the Morales court and 
prevent any such result from occurring in the future. 
 
This resolution is similar to current AB65 (Achadjian) which would expand the definition of rape 
and certain other  specified sex crimes committed by fraud or impersonation to include when the 
victim submits under the belief that the person committing the act is “someone known to the 
victim other than the accused.” 
 
This resolution is related to Resolutions 09-06-2013 and 09-10-2013. 



 
 
 
  

09-08-2013 
 

 
Criminal Law: Rape by fraud to include unmarried victims 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 261, to read as follows: 
 
§ 261.   
 
(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator, 
under any of the following circumstances: 
 
(1) Where a person is incapable, because of a mental disorder or developmental or physical disability, of 
giving legal consent, and this is known or reasonably should be known to the person committing the act. 
Notwithstanding the existence of a conservatorship pursuant to the provisions of the Lanterman-Petris-
Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and Institutions Code), 
the prosecuting attorney shall prove, as an element of the crime, that a mental disorder or developmental 
or physical disability rendered the alleged victim incapable of giving consent. 
 
(2) Where it is accomplished against a person’s will by means of force, violence, duress, menace, or fear 
of immediate and unlawful bodily injury on the person or another. 
 
(3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or any 
controlled substance, and this condition was known, or reasonably should have been known by the 
accused. 
 
(4) Where a person is at the time unconscious of the nature of the act, and this is known to the accused. 
As used in this paragraph, “unconscious of the nature of the act” means incapable of resisting because 
the victim meets one of the following conditions: 
 
(A) Was unconscious or asleep. 
 
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 
 
(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due to 
the perpetrator’s fraud in fact. 
 
(D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due to 
the perpetrator’s fraudulent representation that the sexual penetration served a professional purpose 
when it served no professional purpose. 
 
(5) Where a person submits under the belief that the person committing the act is the victim’s spouse, 
cohabitant, fiancé, fiancée, someone with whom the victim has a dating relationship as defined in 
subdivision (f) of Section 243, sexually intimate partner or someone with whom the victim would have 
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consented

 

 and this belief is induced by any artifice, pretense, or concealment practiced by the accused, 
with intent to induce the belief. 

(6) Where the act is accomplished against the victim’s will by threatening to retaliate in the future 
against the victim or any other person, and there is a reasonable possibility that the perpetrator will 
execute the threat. As used in this paragraph, “threatening to retaliate” means a threat to kidnap or 
falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 
 
(7) Where the act is accomplished against the victim’s will by threatening to use the authority of a public 
official to incarcerate, arrest, or deport the victim or another, and the victim has a reasonable belief that 
the perpetrator is a public official. As used in this paragraph, “public official” means a person employed 
by a governmental agency who has the authority, as part of that position, to incarcerate, arrest, or deport 
another. The perpetrator does not actually have to be a public official. 
 
(b) As used in this section, “duress” means a direct or implied threat of force, violence, danger, or 
retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which 
otherwise would not have been performed, or acquiesce in an act to which one otherwise would not have 
submitted. The total circumstances, including the age of the victim, and his or her relationship to the 
defendant, are factors to consider in appraising the existence of duress. 
 
(c) As used in this section, “menace” means any threat, declaration, or act which shows an intention to 
inflict an injury upon another. 
 

 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Shaun Dabby Jacobs, Margaret Lodise, Mark A. Hart, Barbara Rohr, Mark Johnson, 
Sarah De Diego, Mary M. McKelvey, Casey T. Shim, Ciaran O’Sullivan, Lisa Berger, Caryn Sanders, 
K. Martin White, Robyn S. Ginney, Jennifer Kim, Andi Liebenbaum, Beatriz Dieringer 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Current law defines rape where the victim submits to sex believing the perpetrator is the 
victim’s spouse, and the belief is induced by fraud or concealment by the perpetrator. If the perpetrator 
induces consent by fraud or concealment, and the victim is not married, it is not rape as the California 
Court of Appeal held in People v. Morales (2013) 212 Cal.App.4th 583. In Morales, the defendant had 
sex with the victim while she slept and without her consent by pretending to be her boyfriend.  A jury 
convicted the defendant of violating the statute.  The Court of Appeal reversed the conviction because 
the language of section 261, subdivision (a)(5) requires that the victim submits to sex under the belief 
that the perpetrator is the victim's spouse.  The statute does not adress where the victim submits to sex 
under the belief that the perpetrator is a romantic partner, or someone else with whom the victim would 
consent.   

This Solution:  This resolution would expand the definition of rape by fraud or concealment to address 
the situation described above and to include in the definition a situation where the victim 
submits/consents to sex under the belief that the perpetrator is a boyfriend, lover, or someone else 
w/whom the victim would consent.  In reversing the conviction, the Court invited the Legislature to 
amend the statute to cover situations where the victim is not married.  This resolution solves that 
problem.   
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LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Shaun Dabby Jacobs, Los Angeles City Attorney's 
Office , 200 North Main Street, 7th Floor, Los Angeles, CA  90012; (213) 978-8288; 
shaun.jacobs@lacity.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Shaun Dabby Jacobs 



RESOLUTION 09-09-2013 
 

DIGEST 

Amends Penal Code section 266h to broaden criminal liability for solicitation to those who 
solicit, arrange or facilitate child prostitution even if deriving no fee or material gain for it. 

Criminal Law: Soliciting of Child Prostitution 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found.  
History: 

 

This resolution amends Penal Code section 266h to broaden criminal liability for solicitation to 
those who solicit, arrange or facilitate child prostitution even if deriving no fee or material gain 
for it.  This resolution should be disapproved because subdivision (b) of the existing statute 
already covers solicitation for purposes of child prostitution, whether for pay or not, and does so 
with the economy of established words and phrases.  

Reasons: 

 
While there is little doubt that criminal liability should be imposed on those who solicit, arrange, 
or facilitate child prostitution, even if the individual did not derive a fee or material gain, existing 
statutes already provide for such criminal liability.  The language of Penal Code section 266h, 
subdivision (b) covers this situation.  The conduct proponent complaints of and seeks to have 
added to Penal Code section 266h is also already prohibited by sections 236.1 et seq., 266i and 
266j of the Penal Code, as amended in November 2012 by Proposition 35.  In addition, by 
incorporating the definition of prostitution as set forth in Penal Code section 476, subdivision 
(b), which embraces the requirement of compensation or consideration associated with the 
solicitation or act, the resolution has the uninteded consequence of actually undermining an 
avowed reason for the resolution – successful prosecution where the arranger, pimp, or solicitor 
derived no compensation or material gain associated with his or her conduct.  
 
 



 
 
 
  

09-09-2013 
 

 
Criminal Law: Solicitating of Child Prostitution 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 266h, to read as follows: 
 
(a) Every person who, within this state, solicits another person for the purpose of prostitution of a child 
or by a child, arranges or offers to arrange a meeting of persons for the purpose of prostitution of a child 
or by a child, or directs another to a place knowing such direction is for the purpose of prostitution of a 
child or by a child, is punishable by imprisonment in the state prison 

 

for three, six, or eight years, and a 
fine not to exceed twenty-five thousand dollars ($25,000). As used in this provision, “prostitution” is as 
defined in subdivision (b) of Section 647. 

(b) (a) Except as provided in subdivision (b) (c)

 

, any person who, knowing another person is a prostitute, 
lives or derives support or maintenance in whole or in part from the earnings or proceeds of the person's 
prostitution, or from money loaned or advanced to or charged against that person by any keeper or 
manager or inmate of a house or other place where prostitution is practiced or allowed, or who solicits or 
receives compensation for soliciting for the person, is guilty of pimping, a felony, and shall be 
punishable by imprisonment in the state prison for three, four, or six years. 

(c) (b)

 

 Any person who, knowing another person is a prostitute, lives or derives support or maintenance 
in whole or in part from the earnings or proceeds of the person's prostitution, or from money loaned or 
advanced to or charged against that person by any keeper or manager or inmate of a house or other place 
where prostitution is practiced or allowed, or who solicits or receives compensation for soliciting for the 
person, when the prostitute is a minor, is guilty of pimping a minor, a felony, and shall be punishable as 
follows: 

(1) If the person engaged in prostitution is a minor 16 years of age or older, the offense is punishable by 
imprisonment in the state prison for three, four, or six years. 
 
(2) If the person engaged in prostitution is under 16 years of age, the offense is punishable by 
imprisonment in the state prison for three, six, or eight years. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS 
 
The Problem:  Penal Code section 266h currently provides that a person is guilty of the felony offense of 
pimping only if that person derives a profit from the prostitution activities of another.  Existing law 
requires law enforcement and prosecutors to establish that the accused has received some material gain 
from the practice of prostitution.  Because not all persons interested in facilitating prostitution of a minor 
do so for compensation, the law cannot be applied to all instances of soliciting for child prostitution. 
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This Solution

 

:  This resolution would amend the law to provide that a person is guilty of soliciting for 
child prostitution (a.k.a. pimping a minor) when the person solicits or otherwise arranges or facilitates 
prostitution of or by a minor, even if the accused has received no compensation or material gain for his 
or her conduct. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution does not now affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Carmen-Nicole Cox, Downey Brand LLP, 621 
Capitol Mall, 18th Floor, Sacramento, CA  95814; (916) 520-5246; ccox@downeybrand.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Julia Blair 



09-10-2013 
 
DIGEST 

Amends Penal Code section 261 to expand the definition of rape by fraud to include a person 
with whom the victim is cohabiting. 

Criminal Law: Rape by Fraud or Impersonation 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Penal Code section 261 to expand the definition of rape by fraud to 
include a person with whom the victim is cohabiting.  This resolution should be disapproved 
because including someone who is cohabitating with the victim will not address the problem that 
the resolution seeks to solve.   

: 

 
Currently, Penal Code section 261 identifies seven different circumstances that give rise to the 
crime of rape.  One of those circumstances is when the victim submits to sexual intercourse with 
an individual who is not the victim’s spouse, but who the victim believes is his or her spouse 
through “artifice, pretense, or concealment practiced by the accused, with intent to induce the 
belief[]” (Penal Code, § 261, subd. (a)(5)).  Because the statutory language specifically limits 
application of the particular subsection to someone who is married, no crime is committed if the 
victim submits to sexual intercourse with an individual who the victim believes is someone he or 
she is living with, even if that individual is, for example, a romantic partner, boyfriend/girlfriend, 
or fiancé/fiancée.  As a result of this legal “quirk,” the court in People v. Morales (2013) 212 
Cal.App.4th 583 recently overturned a conviction for rape when the defendant had sex with the 
victim while pretending to be her boyfriend.   
 
Although this resolution is well-intentioned, by only adding someone who is “cohabitating” with 
the victim to the current statutory language, it fails to solve the problem it seeks to address.  
Indeed, as the defendant in Morales did not live with his victim, his conviction would have been 
invalid even under this resolution’s proposed amendment.  Moreover, and as the proponent 
herself acknowledges, there are a host of other intimate relationships where the parties do not, 
for whatever reason, cohabitate, which will remain excluded under this resolution, thereby 
undermining its purpose and effect.  
 
This resolution is similar to current AB65 (Achadjian) which would expand the definition of rape 
and certain other  specified sex crimes committed by fraud or impersonation to include when the 
victim submits under the belief that the person committing the act is “someone known to the 
victim other than the accused.”  
 
This resolution is related to Resolutions 09-06-2013 and 09-08-2013. 



 
 
 
  

09-10-2013 
 

 
Criminal Law: Rape by Fraud 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 261, to read as follows: 
 
§ 261 
 
(a) Rape is an act of sexual intercourse accomplished with a person not the spouse of the perpetrator, 
under any of the following circumstances: 
 
(1) Where a person is incapable, because of a mental disorder or developmental or physical 
disability, of giving legal consent, and this is known or reasonably should be known to the person 
committing the act.  Notwithstanding the existence of a conservatorship pursuant to the provisions of the 
Lanterman-Petris-Short Act (Part 1 (commencing with Section 5000) of Division 5 of the Welfare and 
Institutions Code), the prosecuting attorney shall prove, as an element of the crime, that a mental 
disorder or developmental or physical disability rendered the alleged victim incapable of giving consent. 
 
(2) Where it is accomplished against a person's will by means of force, violence, duress, menace, or 
fear of immediate and unlawful bodily injury on the person or another. 
 
(3) Where a person is prevented from resisting by any intoxicating or anesthetic substance, or any 
controlled substance, and this condition was known, or reasonably should have been known by the 
accused. 
 
(4) Where a person is at the time unconscious of the nature of the act, and this is known to the 
accused.  As used in this paragraph, "unconscious of the nature of the act" means incapable of resisting 
because the victim meets any
 

 one of the following conditions: 

(A) Was unconscious or asleep. 
 
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred. 
 
(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due 
to the perpetrator's fraud in fact. 
 
(D) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of the act due 
to the perpetrator's fraudulent representation that the sexual penetration served a professional purpose 
when it served no professional purpose.  
 
(5) Where a person submits under the belief that the person committing the act is the victim's spouse 
or cohabitant

 

, and this belief is induced by any artifice, pretense, or concealment practiced by the 
accused, with intent to induce the belief. 
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   (6) Where the act is accomplished against the victim's will by threatening to retaliate in the future 
against the victim or any other person, and there is a reasonable possibility that the perpetrator will 
execute the threat.  As used in this paragraph, "threatening to retaliate" means a threat to kidnap or 
falsely imprison, or to inflict extreme pain, serious bodily injury, or death. 
 
   (7) Where the act is accomplished against the victim's will by threatening to use the authority of a 
public official to incarcerate, arrest, or deport the victim or another, and the victim has a reasonable 
belief that the perpetrator is a public official.  As used in this paragraph, "public official" means a person 
employed by a governmental agency who has the authority, as part of that position, to incarcerate, arrest, 
or deport another.  The perpetrator does not actually have to be a public official. 
 
   (b) As used in this section, "duress" means a direct or implied threat of force, violence, danger, or 
retribution sufficient to coerce a reasonable person of ordinary susceptibilities to perform an act which 
otherwise would not have been performed, or acquiesce in an act to which one otherwise would not have 
submitted.  The total circumstances, including the age of the victim, and his or her relationship to the 
defendant, are factors to consider in appraising the existence of duress. 
 
   (c) As used in this section, "menace" means any threat, declaration, or act which shows an intention to 
inflict an injury upon another. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Existing law provides various circumstances that constitute rape including an act of 
sexual intercourse accomplished with a person who is not the spouse of the perpetrator where the person 
submits under the belief that the person committing the act is the victim's spouse, and this belief is 
induced by artifice, pretense, or concealment practiced by the accused, with the intent to induce the 
belief.Under existing law, felony rape can be prosecuted in cases where a victim submitted to sexual 
activity "under the belief that the person committing the act is the victim's spouse and this belief is 
induced by any artifice, pretense, or concealment practiced by the accused, with intent to induce the 
belief." Currently, if a victim submits to sexual activity under the belief that the person committing the 
act is the victim's cohabitant (boyfriend or girlfriend) the perpetrator cannot be prosecuted for felony 
rape.   

This Solution

 

:  This resolution partially corrects this inconsistency by creating an expanded definition of 
rape by fraud to include a person with whom the victim is cohabiting.  Arguably, there are other intimate 
relationships, such as a fiancee, or a person with whom the defendant currently has an intimate 
relationship but with whom the victim chooses not to cohabitate, which implicate the same policy 
concerns but which are not included. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution does not now affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Julia Blair, P.O. Box 936, Sacramento, Ca  95812; 
(916) 651-2924; juliablair@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  Julia Blair 



RESOLUTION 09-11-2013 
 

DIGEST 

Amends Penal Code section 236.1 to broaden the persons and activities constituting punishable 
human trafficking of minors 

Criminal Law: Sexual Exploitation of Minors 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

No similar resolutions found.  
History: 

 

This resolution amends Penal Code section 236.1 to broaden the persons and activities 
constituting punishable human trafficking of minors.  This resolution should be disapproved 
because the existing statutory language sufficiently defines and covers conduct constituting 
human trafficking of minors, and the additional language added to include purchasers of 
commercial sex, is more about a different crime (solictation and aiding and abetting prostitution), 
than the crime of human trafficking.  

Reasons: 

 
While the goal of the proponent is laudible, this resolution is unnecessary.  The conduct targeted 
by the resolution is already punishable under sections 236.1 et seq., 266h, 266i and 266j of the 
Penal Code, as amended in November 2012 by Proposition 35. 
 

 



 
 
 
  

09-11-2013 
 

 
Criminal Law: Sexual Exploitation of Minors 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Penal Code section 236.1, to read as follows: 
 
§ 236.1 
 
(a) Any person who deprives or violates the personal liberty of another with the intent to obtain forced 
labor or services, is guilty of human trafficking and shall be punished by imprisonment in the state 
prison for 5, 8, or 12 years and a fine of not more than five hundred thousand dollars ($500,000). 
 
(b) Any person who deprives or violates the personal liberty of another with the intent to effect or 
maintain a violation of Section 266, 266h, 266i, 266j, 267, 311.1, 311.2, 311.3, 311.4, 311.5, 311.6, or 
518 is guilty of human trafficking and shall be punished by imprisonment in the state prison for 8, 14, or 
20 years and a fine of not more than five hundred thousand dollars ($500,000). 
 
(c) Any person who recruits, harbors, transports, provides, sells, purchases, obtains, causes, induces, or 
persuades, or attempts to recruit, harbor, transport, provide, sell, purchase, obtain, cause, induce, or 
persuade, a person who is a minor at the time of commission of the offense to engage in a commercial 
sex act, with the intent to effect or maintain a violation of Section 266, 266h, 266i, 266j, 267, 311.1, 
311.2, 311.3, 311.4, 311.5, 311.6, or 518 is guilty of human trafficking. A violation of this subdivision is 
punishable by imprisonment in the state prison as follows: 
 
 (1) Five, 8, or 12 years and a fine of not more than five hundred thousand dollars ($500,000). 
 
 (2) Fifteen years to life and a fine of not more than five hundred thousand dollars ($500,000) when the 
offense involves force, fear, fraud, deceit, coercion, violence, duress, menace, or threat of unlawful 
injury to the victim or to another person. 
 
(d) In determining whether a minor was caused, induced, or persuaded to engage in a commercial sex 
act, the totality of the circumstances, including the age of the victim, his or her relationship to the 
trafficker or agents of the trafficker, and any handicap or disability of the victim, shall be considered. 
 
(e) Consent by a victim of human trafficking who is a minor at the time of the commission of the offense 
is not a defense to a criminal prosecution under this section. 
 
(f) Mistake of fact as to the age of a victim of human trafficking who is a minor at the time of the 
commission of the offense is not a defense to a criminal prosecution under this section. 
 
(g) The Legislature finds that the definition of human trafficking in this section is equivalent to the 
federal definition of a severe form of trafficking found in Section 7102(8) of Title 22 of the United 
States Code. 
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(h) For purposes of this chapter, the following definitions apply: 
 
 (1) "Coercion" includes any scheme, plan, or pattern intended to cause a person to believe that failure to 
perform an act would result in serious harm to or physical restraint against any person; the abuse or 
threatened abuse of the legal process; debt bondage; or providing and facilitating the possession of any 
controlled substance to a person with the intent to impair the person's judgment. 
 
 (2) "Commercial sex act" means sexual conduct on account of which anything of value is given or 
received by any person. 
 
 (3) "Deprivation or violation of the personal liberty of another" includes substantial and sustained 
restriction of another's liberty accomplished through force, fear, fraud, deceit, coercion, violence, duress, 
menace, or threat of unlawful injury to the victim or to another person, under circumstances where the 
person receiving or apprehending the threat reasonably believes that it is likely that the person making 
the threat would carry it out. 
 
 (4) "Duress" includes a direct or implied threat of force, violence, danger, hardship, or retribution 
sufficient to cause a reasonable person to acquiesce in or perform an act which he or she would 
otherwise not have submitted to or performed; a direct or implied threat to destroy, conceal, remove, 
confiscate, or possess any actual or purported passport or immigration document of the victim; or 
knowingly destroying, concealing, removing, confiscating, or possessing any actual or purported 
passport or immigration document of the victim. 
 
 (5) "Forced labor or services" means labor or services that are performed or provided by a person and 
are obtained or maintained through force, fraud, duress, or coercion, or equivalent conduct that would 
reasonably overbear the will of the person. 
 
 (6) "Great bodily injury" means a significant or substantial physical injury. 
 
 (7) "Minor" means a person less than 18 years of age. 
 
 (8) "Serious harm" includes any harm, whether physical or nonphysical, including psychological, 
financial, or reputational harm, that is sufficiently serious, under all the surrounding circumstances, to 
compel a reasonable person of the same background and in the same circumstances to perform or to 
continue performing labor, services, or commercial sexual acts in order to avoid incurring that harm. 
 
(i) The total circumstances, including the age of the victim, the relationship between the victim and the 
trafficker or agents of the trafficker, and any handicap or disability of the victim, shall be factors to 
consider in determining the presence of "deprivation or violation of the personal liberty of another," 
"duress," and "coercion" as described in this section. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS 
 
The Problem:  Existing law is limited in its application and fails to address a critical element, the 
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“demand” of commercial sexual exploitation.  While “pimps” can be prosecuted for human trafficking, 
existing law does not apply to “johns,” the persons who demand and purchase sex acts from minors. 
Moreover, under existing law, those individuals who aid the “pimp” in harboring or transporting a 
minor, would not be prosecuted for human trafficking.  A failure to make the actions of the buyer a 
crime under a serious, specific criminal statute guarantees that the investigation and prosecution of these 
crimes will not rise in priority status, as they continue to be viewed as a mere “vice” crime or “quality of 
life” crime, rather than the rape and sexual abuse of a child which child sex trafficking actually is." 
 
This Solution

 

:  Amend the law to include any person who recruits, harbors, transports, provides, sells, 
purchases, or obtains a minor to engage in a commercial sex act, with the intent to effect or maintain a 
violation of one of the enumerated offenses, to be found guilty of human trafficking.  Including the 
actions of the buyer of commercial sex acts performed by minors, and of any persons who aid in the 
commission of such offenses, addresses the “demand” element of human trafficking, which must be 
done in order to deter persons who contemplate sexually exploiting minors.  This amendment will 
strengthen existing law and potentially have a significant impact on eradicating sex trafficking of minors 
in our state. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
This resolution does not now affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Sonia Fernandes, P.O. Box 936, Sacramento, CA  
95812; (916) 327-1114; soniafernandes.esq@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Sonia Fernandes 



RESOLUTION 10-01-2013 
 

DIGEST 

Amends Code of Civil Procedure section 764.010 to clarify that a defendant in default may not 
participate in the court’s evidentiary and legal determinations of a plaintiff’s quiet title claim.   

Default Judgments in Quiet Title Actions 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 

Identical to Resolution 11-05-2012, which was disapproved.  
History: 

 

This resolution amends Code of Civil Procedure section 764.010 to clarify that a defendant in 
default may not participate in the court’s evidentiary and legal determinations of a plaintiff’s 
quiet title claim.  This resolution should be approved in principle because a defendant who fails 
to timely appear in the action, and has no good ground for relief from default, should forfeit the 
right to offer evidence and legal challenges to the issue tendered by the quiet action complaint. 

Reasons: 

 
In the case of Harbour Vista, LLC v. HSBC Mortgage Services Inc. (2011) 201 Cal.App.4th 
1496, a divided court held that a defaulted defendant in a quiet title action may nonetheless 
appear and present evidence at the time of plaintiff’s Code of Civil Procedure section 585 prove-
up.  That constituted a change in existing law and thinking (as reflected in Yeung v. Soos  (2004) 
119 Cal.App.4th 576, a decision by the Second Appellate District), and runs counter to the body 
of jurisprudence concerning the effect of a default.  It advances only a colorable analysis for why 
in quiet title actions an unrelieved defaulted defendant should be treated as sui generis—
particularly in light of the potential delays and mischief a defaulted defendant may cause at any 
time, and especially when an action is to quiet title claims on a property.  
 
Under all circumstances, with or without a defaulted party, the court’s mandate is that it “shall 
examine into and determine plaintiff’s title claims against the claims of all the defendants,” 
“shall in all cases require evidence of plaintiff’s title and hear such evidence as may be offered 
respecting the claims of any of the defendants,” and “shall render judgment in accordance with 
the evidence and the law.”  (See Code Civ. Proc. § 764.010.)  Although the present quiet title 
statutes consider it an action in rem against all claimants, known or unknown, with respect to a 
known claimant who inexcusably permits a default to be taken, that defendant forfeits its right to 
weigh-in on the determinations made at trial.   
 
The court Harbour Vista court predicated its analysis—that a defaulted defendant is entitled to 
participate in the evidentiary hearing vetting interest determinations in the property—on the 
statutory edict that “[t]he court shall not enter judgment by default but shall in all cases require 
evidence.”  (See Code Civ. Proc., § 764.010.)  Yet, for purposes of reaching the judgment 
entered in a title quiet cause, the emphasis of the statute should be on the latter, not the former 
proviso.  They are not mutually exclusive.  The proposed resolution would make that clear, and 
with good reason.  The resolution from last year failed to pass the conference by one vote. 



10-01-2013 
 

 
Real Property:  Default Judgments in Quiet Title Actions 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 764.010 to read as follows: 
 
§ 764.010 
 The court shall examine into and determine the plaintiff's title against the claims of all the 
defendants. The court shall not enter judgment by default but shall in all cases require evidence 
of plaintiff's title and hear such evidence as may be offered respecting the claims of any of the 
appearing

 

 defendants, other than claims the validity of which is admitted by the plaintiff in the 
complaint. The court shall render judgment in accordance with the evidence and the law. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  BANSDC 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Under existing law, defendants who fail to timely respond, are defaulted, and fail 
to obtain relief from the default under Code of Civil Procedure section 473 cannot appear or file 
further documents in the case, or be involved in prove up proceedings.  Harbor Vista, LLC v. 
HSBC Mortgage Services, Inc. (2011) 201 Cal.App.4th 1496 cites the language of Code of Civil 
Procedure section 764.010, and carves out an exception for quiet title actions.  It holds even 
though the defendant failed to timely respond to the pleadings and lost on its motion to vacate 
default, it was entitled to appear and present evidence at the evidentiary hearing required for the 
default prove up.  It acknowledged it was disagreeing with the leading case, Yeung v. Soos 
(2004) 119 Cal.App.4th 576 and Weil & Brown, Cal. Practice Guide: Civil Procedure Before 
Trial (The Rutter Group 2003) ¶ 5:271, p. 5-59, based on Yeung.   

This Solution

 

:  This Resolution would amend Code of Civil Procedure section 764.010 to clarify 
that in quiet title actions only appearing defendants could present evidence, thereby harmonizing 
all aspects of the Code of Civil Procedure on defaults, by providing that if a defendant fails to 
appear and on application the clerk enters that defendant’s default in a non-money or damages 
case, the Court is merely required to proceed pursuant to Code of Civil Procedure section 585, 
subdivision (b) and to require sufficient evidence to satisfy itself that the plaintiff’s case has 
merit, whether through testimony or declarations.  A defaulted defendant would still have the 
ability to move under Code of Civil Procedure section 473 to obtain relief from default, and 
certainly the fact it is a quiet title action would add weight to such an application, but obtaining 
such relief would be the requirement if the defendant wished to present evidence to the court. 

LEGISLATIVE HISTORY 
Not known 



 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA  92018-1826; (760) 729-1696; marnew@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 



RESOLUTION 10-02-2013 
 
DIGEST 

Amends Labor Code section 5814 to provide for a minimum penalty where it is found an 
employer has unreasonably delayed or refused a payment of compensation. 

Workers’ Compensation:  Minimum Penalty for Unreasonable Delay or Refusal 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Labor Code section 5814 to provide for a minimum penalty 
where it is found an employer has unreasonably delayed or refused a payment of 
compensation.  This resolution should be disapproved because the discretionary penalties 
of section 5814 are meant to be commensurate with the level of culpability and loss. 

: 

 
When an employer fails to make timely payment of Workers’ Compensation benefits, 
there is an automatic penalty under Labor Code section 4650, subdivision (d), for 10% of 
the late payment.  This penalty is “self-imposed” and requires no finding of fault or 
unreasonable delay.  If there is such a finding, however, section 5814 allows additional 
penalties.   
 
Prior to 2005, section 5814 penalties were 10% of the amount awarded for a class of 
benefit.  For example, the penalty for a delay in paying any medical cost would be 10% 
of all past, present and future medical costs.  This led to the imposition of large penalties, 
even if only one payment had been delayed, and increased penalty litigation.  In 2004, 
SB 899 amended section 5814 so the penalty would be based only on the amount of the 
late payment, and would be capped at 25% or $10,000, whichever is less.  That amount is 
offset by the automatic section 4650 penalty.  Under the new law, section 5814 penalties 
are more in line with the amount of loss suffered by the employee. 
 
According to the proponent, many injured workers no longer seek these penalties because 
pursuing 25% of a minimal under- or non-payment is not cost effective, thus creating an 
incentive for employers to delay or refuse benefits to large numbers of workers, viewing 
the eventual penalties as a reasonable cost of doing business.  This resolution proposes to 
lessen that incentive by imposing a minimum $500 penalty per violation.  
 
The proponent provides no authority for the underlying premise that employers are 
routinely taking advantage of the lower section 5814 penalties.  Indeed, an employer 
found to do so with such frequency as to indicate a general business practice may be 
fined up to $400,000.  (Lab. Code, § 5814.6, subd. (a).) Nor is any basis provided for the 
$500 figure.  If the delayed payment is for a $1,000 MRI, what is the justification for a 
50% penalty? 



 

 

10-02-2013 
 

 

Workers Compensation: Unreasonable delay or refusal of payment of compensation – 
Minimum Penalty 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Labor Code section 5814, to read as follows: 
 
§ 5814 
 
 (a) When payment of compensation has been unreasonably delayed or refused, 
either prior to or subsequent to the issuance of an award, there shall be a minimum award 
of five hundred dollars ($500.00) per violation, or the amount of the payment 
unreasonably delayed or refused shall be increased up to 25 percent for an amount above 
the minimum, but no more than or up to ten thousand dollars ($10,000), whichever is 
less

 (b) If a potential violation of this section is discovered by the employer prior to an 
employee claiming a penalty under this section, the employer, within 90 days of the date 
of the discovery, may pay a self-imposed penalty in the amount of 10 percent of the 
amount of the payment unreasonably delayed or refused, along with the amount of the 
payment delayed or refused. This self-imposed penalty shall be in lieu of the penalty in 
subdivision (a). 

. In any proceeding under this section, the appeals board shall use its discretion to 
accomplish a fair balance and substantial justice between the parties. 

 (c) Upon the approval of a compromise and release, findings and awards, or 
stipulations and orders by the appeals board, it shall be conclusively presumed that any 
accrued claims for penalty have been resolved, regardless of whether a petition for 
penalty has been filed, unless the claim for penalty is expressly excluded by the terms of 
the order or award. Upon the submission of any issue for determination at a regular trial 
hearing, it shall be conclusively presumed that any accrued claim for penalty in 
connection with the benefit at issue has been resolved, regardless of whether a petition 
for penalty has been filed, unless the issue of penalty is also submitted or is expressly 
excluded in the statement of issues being submitted. 
 (d) The payment of any increased award pursuant to subdivision (a) shall be 
reduced by any amount paid under subdivision (d) of Section 4650 on the same 
unreasonably delayed or refused benefit payment. 
 (e) No unreasonable delay in the provision of medical treatment shall be found 
when the treatment has been authorized by the employer in a timely manner and the only 
dispute concerns payment of a billing submitted by a physician or medical provider as 
provided in Section 4603.2. 
 (f) Nothing in this section shall be construed to create a civil cause of action. 
 (g) Notwithstanding any other provision of law, no action may be brought to 
recover penalties that may be awarded under this section more than two years from the 
date the payment of compensation was due. 



 

 

 (h) This section shall apply to all injuries, without regard to whether the injury 
occurs before, on, or after the operative date of this section. 
 (i) This section shall become operative on June 1, 2004. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Current law provides a maximum penalty for unreasonable delay or 
refusal to make payment of workers compensation benefits.  Existing law does not 
provide for a minimum penalty amount. This allows those required to provide benefits to 
underpay benefits to injured workers in amounts small enough to where the injured 
worker either does not realize it or an amount generally viewed by individual workers as 
not worth the time and cost to pursue.  The current system allows providers to gamble 
that enough of a savings can be generated through small withholdings or underpayment 
of benefits across a large number of injured workers, even if some of those injured 
workers pursue penalties under existing Labor Code section 5814. 

This Solution

 

:  This resolution would amend Labor Code section 5814 to provide for a 
minimum penalty amount per violation for unreasonable delay or refusal to make 
payment of worker’s compensation benefits. This resolution would solve the problem by 
imposing a minimum penalty for a violation thereby making it economically unfeasible to 
try to extract a savings by cumulative small underpayment of benefits. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James Talley, Galyean, Talley & 
Wood, 739 E. Pennsylvania Ave., Ste. A, Escondido, CA  92025; (760) 747-7500; 
jwtalley@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  James Talley 



RESOLUTION 10-03-2013 
 
 

DIGEST 

Amends Insurance Code section 1871.4 to permit prosecution of a first offense of making 
a knowingly false or fraudulent material statement as a misdemeanor. 

Workers’ Compensation:  Criminal Penalties for Making a False Statement 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution amends Insurance Code section 1871.4 to permit prosecution of a first 
offense of making a knowingly false or fraudulent material statement as a misdemeanor. 

: 

This resolution should be disapproved because the statute already provides for 
misdemeanor prosecution and it could cause confusion as to whether subsequent offenses 
must be prosecuted as felonies. 
 
The proponent contends this resolution is needed to give the court and prosecutor 
discretion to treat a first violation as either a felony or a misdemeanor.  In that respect, 
the resolution is unnecessary.  The statute currently  provides that a person who violates it 
“shall be punished by imprisonment in a county jail for one year, or pursuant to 
subdivision (h) of Section 1170 of the Penal Code, for two, three, or five years, or by a 
fine . . . or by both that imprisonment and fine.”  By definition, it is thus a “wobbler” 
under Penal Code section 17, subdivision (b).  Indeed, it is possible that by providing for 
misdemeanor punishment for a first offense, the amendment could be interpreted as 
excluding—or at least discouraging—felony prosecution for even aggravated first 
offenses, or misdemeanor prosecution for subsequent offenses.   
 
The other changes in the resolution provide limited benefit.  It would reduce the 
maximum fine from $150,000 to $100,000 for a first offense.  However, since the amount 
of the fine is within the discretion of the sentencing court, there is no reason to believe a 
first-time offender would be given the maximum fine absent aggravating circumstances.  
The resolution would also limit restitution “to the extent the knowingly false or 
fraudulent statement caused additional treatment or benefits to be provided.”  The 
purpose of restitution is to make the victim whole for economic losses incurred as a result 
of the offender’s conduct.  As such, the existing provision for restitution impliedly is 
already limited to the cost of treatment or benefits provided solely as a result of the false 
or fraudulent statements. 



 

 

10-03-2013 
 

 
Workers Compensation: Criminal Penalties for Making a False Statement as Wobbler 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that 
legislation be sponsored to amend Insurance Code section 1871.4, to read as follows: 
 
§ 1871.4 
 
 (a) It is unlawful to do any of the following: 

(1) Make or cause to be made a knowingly false or fraudulent material statement 
or material representation for the purpose of obtaining or denying any compensation, as 
defined in Section 3207 of the Labor Code. 

(2) Present or cause to be presented a knowingly false or fraudulent written or oral 
material statement in support of, or in opposition to, a claim for compensation for the 
purpose of obtaining or denying any compensation, as defined in Section 3207 of the 
Labor Code. 
 (3) Knowingly assist, abet, conspire with, or solicit a person in an unlawful act 
under this section. 
 (4) Make or cause to be made a knowingly false or fraudulent statement with 
regard to entitlement to benefits with the intent to discourage an injured worker from 
claiming benefits or pursuing a claim. 
 For the purposes of this subdivision, "statement" includes, but is not limited to, a 
notice, proof of injury, bill for services, payment for services, hospital or doctor records, 
X-ray, test results, medical-legal expense as defined in Section 4620 of the Labor Code, 
other evidence of loss, injury, or expense, or payment. 
 (5) Make or cause to be made a knowingly false or fraudulent material statement 
or material representation for the purpose of obtaining or denying any of the benefits or 
reimbursement provided in the Return-to-Work Program established under Section 
139.48 of the 
Labor Code. 
 (6) Make or cause to be made a knowingly false or fraudulent material statement 
or material representation for the purpose of discouraging an employer from claiming any 
of the benefits or reimbursement provided in the Return-to-Work Program established 
under Section 139.48 of the Labor Code. 
 (b) Every person who violates subdivision (a) shall be punished by imprisonment 
in a county jail for one year, or pursuant to subdivision (h) of Section 1170 of the Penal 
Code, for two, three, or five years, or by a fine not exceeding one hundred fifty thousand 
dollars ($150,000) or double the value of the fraud, whichever is greater, or by both that 
imprisonment and fine. Restitution shall be ordered, including restitution for any medical 
evaluation or treatment services obtained or provided. The court shall determine the 
amount of restitution and the person or persons to whom the restitution shall be paid. A 
person convicted under this section may be charged the costs of investigation at the 
discretion of the court. 



 

 

 

 

(c) The People may charge a first offense of this section as a misdemeanor 
consistent with subdivision (b)(4) of Section 17 of the Penal Code, and the court may, 
pursuant to subdivision (b) of Section 17 of the Penal Code, reduce a conviction for a 
first offense of this section to a misdemeanor. If charged or reduced to a misdemeanor, 
the person who violates subdivision (a) shall be punished by imprisonment in a county 
jail for a period of up to one year, or by a fine not exceeding one hundred thousand 
dollars ($100,000) or double the value of the fraud, whichever is greater, or by both that 
imprisonment and fine. Restitution, including restitution for any medical evaluation or 
treatment services obtained or provided, shall be ordered, but solely to the extent the 
knowingly false or fraudulent statement caused additional treatment or benefits to be 
provided. The court shall determine the amount of restitution and the person or persons to 
whom the restitution shall be paid. A person convicted under this section may be charged 
the costs of investigation at the discretion of the court. 

(c) (d) 

 The existence of any fact that would subject a person to a penalty enhancement 
shall be alleged in the information or indictment and either admitted by the defendant in 
open court, or found to be true by the jury trying the issue of guilt or by the court where 
guilt is established by plea of guilty or nolo contendere or by trial by the court sitting 
without a jury. 

A person who violates subdivision (a) and who has a prior felony 
conviction of that subdivision, of former Section 556, of former Section 1871.1, or of 
Section 548 or 550 of the Penal Code, shall receive a two-year enhancement for each 
prior conviction in addition to the sentence provided in subdivision (b). 

 (d) (e)

 

 This section may not be construed to preclude the applicability of any other 
provision of criminal law that applies or may apply to a transaction. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem

 

:  Current law makes it a felony to make a false material statement in 
relation to a claim for workers compensation benefits.  The problem is that current law 
does not give prosecutors or the courts discretion to treat a first offense for making a false 
or fraudulent material statement as a misdemeanor even though the facts and 
circumstances may warrant a charge less than a felony and/or fine or restitution less that 
currently called for by the statute.  The problem particularly occurs where one physician 
advises an applicant that it is alright to participate in an activity at a reduced level and 
statements made related to participation in such activity may be construed as a material 
misstatement. 

This Solution:  This resolution would amend Insurance Code section 1871.4 to give the 
prosecutor the discretion to charge a first violation as either a felony or a misdemeanor, 
give the court discretion to reduce a conviction for a first offense to a misdemeanor, and 
would modify terms of sentencing, fines and restitution where charged or reduced to a 
misdemeanor. Prosecutors and courts should be granted the discretion to charge a first 



 

 

offense of this statute at a level that fits the potential culpability and reprehensibility of 
the false or fraudulent misstatement. For example, physician A advises the applicant that 
he or she can walk in a previously scheduled running event and applicant walks in the 
event.  Later physician B asks the applicant if he or she participated in any running event 
to which the applicant states “no.”  Under current law, the latter statement may be 
charged and found to be a violation of this statute with the minimum penalty being a 
felony.  As amended under this Resolution, the prosecutor would have the discretion to 
charge the offense as a misdemeanor or the court could reduce to a misdemeanor.  This 
Resolution also makes appropriate reductions to the upper limit of a potential monetary 
fine as part of a first conviction and ties the amount of fine in relation to the knowingly 
false statement leading to the receipt of additional benefits. 
 
LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  James Talley, Galyean Talley & 
Wood, 739 E. Pennsylvania Ave., Ste. A, Escondido, CA  92025; (760) 747-7500; 
jwtalley@sbcglobal.net. 
 
RESPONSIBLE FLOOR DELEGATE:  James Talley 



RESOLUTION 10-04-2013 
 
DIGEST 

Amends Election Code section 101 to require that interested parties supporting a ballot initiative 
be disclosed on an initiative petition required to be signed by voters. 

Election Law: Notice of Interested Parties for Ballot Initiative Petitions 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found.   
History: 

 

This resolution amends Election Code section 101 to require that interested parties supporting a 
ballot initiative be disclosed on an initiative petition required to be signed by voters.  This 
resolution should be approved in principle because it requiring the disclosure of organizations 
who support the proposed petition would make the process more transparent. 

Reasons: 

 
This resolution is necessary because big businesses, special interest groups and wealthy 
individuals are spending a significant amount of money to support petitions for propositions, 
without voters knowing who supports the petition.  Interested parties and parent organizations 
should be disclosed on the petition, so that a person signing the petition will know who supports 
it, and prevent someone from signing a petition against that signor’s interest.  By requiring a 
petition to disclose all those who support the petition, this resolution would allow the voter to be 
more informed about the reasons for requesting the changes in the law, thus, making the process 
more transparent. 
 
 
 
 
 



 
 
 
  

10-04-2013 
 

 
Election Law: notice of interested parties for ballot initiative petitions 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Association recommends that legislation be 
sponsored to amend Elections Code section 101, to read as follows: 
 
§ 101 
 
 (a)

 

 Notwithstanding any other provision of law, any state or local initiative petition required to 
be signed by voters shall contain in 12-point type, prior to that portion of the petition for voters' 
signatures, printed names, and residence addresses, the following language: 

“NOTICE TO THE PUBLIC 
 

THIS PETITION MAY BE CIRCULATED BY A PAID SIGNATURE GATHERER OR A 
VOLUNTEER. YOU HAVE THE RIGHT TO ASK

 
.” 

 

 

(b) If the petition is circulated by a paid signature gatherer or volunteer, the following additional 
information also in bold face type must directly follow the notice in subdivision (a): 

  

 

(1) The identity of the individual, association of persons, company, or entity that the 
circulator works or volunteers for.  If an association of persons, company, or entity is paying the 
circulator, the notice must also include the identity and location of any parent entity, the identity and 
location of any publicly held corporation with a 10% or greater ownership interest, and the identity and 
location of any individual or entity with a 20% or greater ownership interest. 

  

 

(2) The identity of the initiative’s proponent or proponents.  If a proponent is an 
association of persons, company, or entity, the notice must also include the identity and location of any 
parent entity, the identity and location of any publicly held corporation with a 10% or greater ownership 
interest, and the identity and location of any individual or entity with a 20% or greater ownership 
interest. 

 

 

(c) Violations of any of the provisions in this section shall result in civil penalties of $50 per 
signature collected on the petition. 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Scott O. Luskin, Vicky Barker, Robin Bernstein-Lev, Joseph Goldstein, Jo-Ann Grace, 
Richard Hoang, Jean Paul Jamarne, Phyllis Kupferstein, Morgan Pietz, Jodi Taksar, Helene Wasserman 
 
STATEMENT OF REASONS 
 
The Problem:  The ballot initiative system was meant to allow direct democracy, so that individual 
voters could bypass the legislature to effectuate changes in the law.  But the current proposition system 
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is broken.  Currently, there is no requirement that ballot petitions identify the initiative’s proponent and 
neither paid signature gatherers nor volunteers must affirmatively state who they work for.  This lack of 
transparency allows special interests, big businesses, and wealthy individuals to co-opt the system.  
They are allowed to spend exorbitant amounts of money to promote their proposition and get it on the 
ballot without the voters knowing.  For example, in the November 2012 election, Proposition 17 was 
funded almost entirely by Mercury Insurance.  Another initiative was funded primarily by two out-of-
state oil companies. 
 
This Solution

 

:  Currently, there is no requirement that paid signature gatherers or volunteers 
affirmatively state who they work for.  In fact, people solicited for signatures are allowed merely to ask 
whether the person is a paid signature gatherer or volunteer.  This resolution makes transparent on each 
petition for a ballot initiative two important things.  First, what person or organization is collecting the 
signatures.  Second, what person or organization, including an entity’s owners or parent company, is the 
proponent of the ballot initiative.  The resolution also includes civil penalties for utilizing non-
conforming petitions.  By requiring each petition to identify the interested parties and their parent 
organizations, persons signing petitions will be more informed about the proponents of ballot initiatives 
and the reasons for requesting changes to current law.  While this resolution may not fix the system 
entirely, it will go a long way towards at least preventing voters from signing petitions that may favor 
just one group or be against their own interests.  

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
The proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Scott Luskin, Payne & Fears LLP, 801 South 
Figueroa Street Suite 1150, Los Angeles, California  90017; (213) 4399911; sol@paynefears.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Scott Luskin 



RESOLUTION 10-05-2013 
 
DIGEST 

Summarizes the Uniform Power of Attorney Act of 2006, as proposed by the National 
Conference of Commissioners on Uniform State Laws for review by the California Law 
Revisions Commission.  

Civil Procedure: Uniform Power of Attorney Act of 2006 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 

Similar to 08-11-2012 which was withdrawn. 
History: 

 

This resolution summarizes the Uniform Power of Attorney Act of 2006, as proposed by the 
National Conference of Commissioners on Uniform State Laws for review by the California Law 
Revisions Commission.  This resolution should be disapproved because it does not give any 
instruction, direction or recommendation on what should be done with the summary of the 
Uniform Power of Attorney Act of 2006 (“UPOAA”). 

Reasons: 

 
The Digest of this resolution states it recommends that the California Law Revisions 
Commission “consider” the UPOAA.  However, the resolution itself is just a summary of the 
UPOAA’s history.  The resolution does not identify what the Law Revision Commission should 
“consider” about the UPOAA.  Presumably the resolution seeks to have the Law Revisions 
Commission consider whether or not California should adopt the UPOAA.  However, that is not 
set forth in the resolution.  Under the Statement of Reasons, this resolution cites numerous 
articles documenting the problem of financial elder abuse using a power of attorney, and seems 
to urge the Law Revisions Commission to hold hearings throughout California to determine the 
extent of that problem.  However, the resolution does not recommend such hearings.  Even if this 
resolution did make that recommendation, because of California’s budget crisis, it does not seem 
warranted to incur the costs of public hearings to determine whether or not such abuses have 
occurred in California.  
 
Also, Probate Code section 4465 already requires that the principal must expressly grant to the 
agent-in-fact the powers most susceptible to abuse under a statutory Power of Attorney (e.g. 
transferring ownership interests in the principal’s property). 
 
If the UPOAA adds protections that the Probate Code does not, then specific legislative 
amendments adding those protections are more appropriate than a recommendation for just 
general consideration of the UPOAA. 
 
  
 



10-05-2013 
 
 
DIGEST 

 
Miscellaneous:  Uniform Power of Attorney Act of 2006 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that the California 
Law Revision Commission consider the Uniform Power of Attorney Act of 2006, as proposed by 
National Conference of Commissioners on Uniform State Laws (NCCUSL) 
 
Summary of the Uniform Power of Attorney Act of 2006. 
 
The Uniform Power of Attorney Act (UPOAA) replaces the 1969 Uniform Durable Power of 
Attorney Act, the Uniform Statutory Form Power of Attorney Act and provisions on power of 
attorney in the Uniform Probate Code.  Durable powers of attorney have been allowed only since 
the late 1960's to early 1970's in almost every state.  A durable power survives the incapacity of 
the principal to avoid the need to bring expensive and time-consuming guardianship or 
conservatorship actions to care for the principal’s assets.  The named agent steps in the same way 
a guardian or conservator would.  The 1969 Act was originally enacted in almost every state; but 
amendments from state to state have eroded uniformity between the states.  UPOAA requires 
that certain powers be expressly and specifically conferred rather than be general powers; this 
eliminates questions about the agent’s authority and are cautionary in intent.  UPOAA provides a 
form power of attorney that must be accepted by any third party.  There are civil penalties for 
refusal to accept if the third party has assets of the principal.  There are other provisions that 
protect the principal from a dishonest agent. 
The full text of the UPOAA and the comments of the NCCUSL may be viewed at: 
http://www.uniformlaws.org/shared/docs/power%20of%20attorney/upoaa_final_may08.pdf 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
The Problem:  The basis for this proposal is the numerous articles and reports that have 
appeared over the past several years from various parts of the nation, including California, that 
cite specific cases and make general comments about the abuses, their impacts and the flaws in 
present law that enables financial abuse through power of attorney authority.  Business Week 
published an article by Toddi Gutner on June 6, 2006 entitled: “’License to Steal’ from Seniors.”  
The Pittsburgh Post-Gazette published an article by Dennis B. Roddy, September 02, 2007 
entitled: “Courting Trouble: The document granting ‘power of attorney’ often leads to abuse.”  
The Schuyler Center for Analysis and Advocacy of Albany, NY issued a report by Tomas 
Hilliard, Senior Policy Associate of the Center entitled: “Power Failure: Power of Attorney 
Authority and the Exploitation of Elderly New Yorkers.”  The online Wall Street Journal 
published an article by Rachel Emma Silverman and Ashby Jones in November 2007, entitled: 
“How to Ensure Relatives Don’t Rip You Off.”   This latter was the famous case where Brooke 

http://www.uniformlaws.org/shared/docs/power%20of%20attorney/upoaa_final_may08.pdf�


Astor’s son was found guilty of using a power of attorney to defraud his mother of millions in 
money and art work. 
 
The Solution:  This resolution is to urge the California Law Revision Commission (CLRC), 
among other things, to hold hearings throughout California to gather specific details to determine 
if the extent of the problem written about around the nation and is included in the AARP Public 
Policy Institute Report exists in California.  Thus, the resolution does not recommend the 
enactment of any legislation at this time.  Rather it merely seeks to have the CLRC consider the 
UPOAA that has been proposed by the NCCUSL. For that reason, the full 77-page text of the 
proposed act is not set forth in this resolution, although it is available at the web site provided 
above.  Under Government Code section 8289, subdivision (b), the CLRC shall consider changes 
in the law proposed by, among other legal organizations, any bar association it is appropriate for 
the CCBA to adopt this proposal and propose it to the CLRC for consideration.   With the 
sponsorship of the AARP Public Policy Institute, Lori A Stiegel, JD, and Ellen VanCleave Klem, 
JD of the American Bar Association Commission on Law and Aging authored a report entitled 
Power of Attorney Abuse: What States Can Do About It.”  
http://assets.aarp.org/rgcenter/consume/2008_17_poa.pdf  There are other stories of specific 
individuals who have been financially abused.   
  
IMPACT STATEMENT 
This resolution does not now affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gerald T. Richards,  Email: 
gerryrichards@cal.berkeley.edu,  Telephone: (510) 313-0080,  Cell Phone: (925) 890-0852 
 
RESPONSIBLE FLOOR DELEGATES: Gerald T. Richards and John Hansen 
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RESOLUTION 10-07-2013 
 
DIGEST 

Amends Civil Code section 2924g to place a one year deadline on completing noticed 
foreclosure sales in Common Interest Developments. 

Real Property: Conduct of Trust Deed Foreclosure Sale 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

No similar resolutions found. 
History: 

 

This resolution amends Civil Code section 2924g to place a one year deadline on completing 
noticed foreclosure sales in Common Interest Developments.  This resolution should be 
approved in principle because it decreases the financial burden placed on homeowners in 
Common Interest Developments when other owners default on their loan and stop paying dues. 

Reasons: 

 
Homeowners in Common Interest Developments pay dues for the maintenance of the 
Development.  Those dues “run with the land.”  When homeowners in the development go into 
foreclosure, and has a Trustee’s Sale noticed, those homeowners have little incentive to continue 
paying their dues.  This means the remaining homeowners must increase their dues to cover the 
development’s expenses.  Therefore, when a lender notices a Trustee’s Sale, but then refuses to 
go through with the Sale (which may happen to assist in improving the assets on the lender’s 
books, or to increase market prices by limiting the number of houses for sale), the innocent 
homeowners are unfairly saddled with increased dues until the Trustee’s Sale occurs. 
 
This resolution requires that if a lender chooses to foreclose on a home in a Common Interest 
Development, and notices the Trustee’s Sale on that home, the lender must complete the 
Trustee’s Sale within one year, absent good cause.  This protects innocent home owners in the 
Development while also providing exceptions where there is a good faith reason, or legal 
prohibition, against enforcing the one-year deadline.  Further, it does not unfairly place the 
financial obligations for the home on a “non-owner,” because the lender has control over 
whether or not it proceeds with a noticed Trustee’s Sale.  If that Trustee’s Sale happens within 
one year of being noticed, then the new owner assumes the financial obligation.  If the lender 
improperly delays the Trustee’s Sale, thereby delaying a new owner from assuming the financial 
obligation, then the lender must bear that obligation. 
  
 



10-07-2013 
 

 
Real Property: Conduct of Trust Deed Foreclosure Sale 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 2924g to read as follows: 
 
§2924g. 
 (a) All sales of property under the power of sale contained in any deed of trust or 
mortgage shall be held in the county where the property or some part thereof is situated, and 
shall be made at auction, to the highest bidder, between the hours of 9 a.m. and 5 p.m. on any 
business day, Monday through Friday. 
 The sale shall commence at the time and location specified in the notice of sale. Any 
postponement shall be announced at the time and location specified in the notice of sale for 
commencement of the sale or pursuant to paragraph (1) of subdivision (c). 
 If the sale of more than one parcel of real property has been scheduled for the same time 
and location by the same trustee, (1) any postponement of any of the sales shall be announced at 
the time published in the notice of sale, (2) the first sale shall commence at the time published in 
the notice of sale or immediately after the announcement of any postponement, and (3) each 
subsequent sale shall take place as soon as possible after the preceding sale has been completed. 
  (b) When the property consists of several known lots or parcels, they shall be sold 
separately unless the deed of trust or mortgage provides otherwise. When a portion of the 
property is claimed by a third person, who requires it to be sold separately, the portion subject to 
the claim may be thus sold. The trustor, if present at the sale, may also, unless the deed of trust or 
mortgage otherwise provides, direct the order in which property shall be sold, when the property 
consists of several known lots or parcels which may be sold to advantage separately, and the 
trustee shall follow that direction. After sufficient property has been sold to satisfy the 
indebtedness, no more can be sold. 
 If the property under power of sale is in two or more counties, the public auction sale of 
all of the property under the power of sale may take place in any one of the counties where the 
property or a portion thereof is located. 
 (c)(1) There may be a postponement or postponements of the sale proceedings, including 
a postponement upon instruction by the beneficiary to the trustee that the sale proceedings be 
postponed, at any time prior to the completion of the sale for any period of time not to exceed a 
total of 365 days from the date set forth in the notice of sale. The trustee shall postpone the sale 
in accordance with any of the following: 
 (A) Upon the order of any court of competent jurisdiction. 
 (B) If stayed by operation of law. 
 (C) By mutual agreement, whether oral or in writing, of any trustor and any beneficiary 
or any mortgagor and any mortgagee. 
 (D) At the discretion of the trustee. 
 (2) In the event that the sale proceedings are postponed for a period or periods totaling 
more than 365 days, the scheduling of any further sale proceedings shall be preceded by giving a 
new notice of sale in the manner prescribed in Section 2924f. New fees incurred for the new 



notice of sale shall not exceed the amounts specified in Sections 2924c and 2924d, and shall not 
exceed reasonable costs that are necessary to comply with this paragraph. 
 

 (d) The notice of each postponement and the reason therefore shall be given by public 
declaration by the trustee at the time and place last appointed for sale. A public declaration of 
postponement shall also set forth the new date, time, and place of sale and the place of sale shall 
be the same place as originally fixed by the trustee for the sale. No other notice of postponement 
need be given. However, the sale shall be conducted no sooner than on the seventh day after the 
earlier of (1) dismissal of the action or (2) expiration or termination of the injunction, restraining 
order, or stay that required postponement of the sale, whether by entry of an order by a court of 
competent jurisdiction, operation of law, or otherwise, unless the injunction, restraining order, or 
subsequent order expressly directs the conduct of the sale within that seven-day period. For 
purposes of this subdivision, the seven-day period shall not include the day on which the action 
is dismissed, or the day on which the injunction, restraining order, or stay expires or is 
terminated. If the sale had been scheduled to occur, but this subdivision precludes its conduct 
during that seven-day period, a new notice of postponement shall be given if the sale had been 
scheduled to occur during that seven-day period. The trustee shall maintain records of each 
postponement and the reason therefore. 

(3) Notwithstanding section (c)(2) of Section 2924g, no beneficiary of a trust deed on 
property located in Common Interest Developments subject to Civil Code § 1350 et seq. may 
instruct a trustee to postpone a foreclosure sale for a period or periods totaling more than 365 
days from the first noticed sale date unless: (a) such postponement was in good faith and not 
intended to deprive the Association of dues and assessments due from the defaulting property 
owner; or (b) proceeding with a foreclosure sale would violate any other provision of state or 
federal law.  A beneficiary who causes the postponement of a foreclosure sale in violation of this 
section shall be liable to the Association for all dues and assessments, including special 
assessments, that became due more than 365 days after the first noticed sale date. 

 (e) Notwithstanding the time periods established under subdivision (d), if postponement 
of a sale is based on a stay imposed by Title 11 of the United States Code (bankruptcy), the sale 
shall be conducted no sooner than the expiration of the stay imposed by that title and the seven-
day provision of subdivision (d) shall not apply. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem:  Under existing law, in the event that sales proceedings are postponed for a period 
or periods totaling more than 365 days, the scheduling of any further sale proceedings shall be 
preceded by giving a new notice of sale in the manner prescribed in Section 2924f.  If a financial 
institution or other beneficiary directs a trustee to postpone sales proceedings beyond a 365 day 
period, an Association is unreasonably and inequitably denied the payment of dues and special 
assessments and this causes the Association to make up for the “short fall” in revenue caused by 
assessing other Association members, including: senior citizens, retired citizens, single parent 
households, and citizens living on a fixed income. These groups are least equipped to equitably 
bear the increased financial injury and burden of payment caused by extended postponement of 



foreclosure sale proceedings beyond a 365 day period in the Common Interest Development 
context. 
 
This Solution

 

:  This resolution would add (c)(3) to Section 2924g which would prohibit a 
beneficiary acting on behalf of a trustee from postponing sale proceedings located in Common 
Interest Developments subject to Civil Code § 1350 et seq. for a period or periods totaling more 
than 365 days. Adding proposed (c)(3) to Section 2924g would make a beneficiary acting on 
behalf of a trustee liable to the Association for all dues and assessments, including special 
assessments that are owed to the Association after a period or period of sale postponement 
totaling more than 365 days. 

LEGISLATIVE HISTORY 
Not known 
 
IMPACT STATEMENT 
Although this resolution does not directly affect any other law, statute or rule; issues of federal 
pre-emption and/or supremacy may arise, which are dealt with by the following statement: 
“except as required by superseding federal and/or state statute.” 
 
AUTHOR AND/OR PERMANENT CONTACT:  Joseph Goldstein, The Goldstein Law Firm, 
8912 Burton Way, Beverly Hills, CA  90211; (310) 553-4746; jgoldstein@gpfirm.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Joseph Goldstein 



 
RESOLUTION 10-08-2013 

 
DIGEST 

Amends Labor Code section 510 and adds Labor Code section 511.5 to allow employees and 
employers to contract for flexible work schedules without requiring overtime pay. 

Miscellaneous: Flexible Work Schedule for Non-Exempt Employees 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 

Similar to 04-04-09 which was approved in principle. 
History: 

 

This resolution amends Labor Code section 510 and adds Labor Code section 511.5 to allow 
employees and employers to contract for flexible work schedules without requiring overtime 
pay.  This resolution should be approved in principle because it allows employers and employees 
the option of contracting for a flexible work schedule that benefits both parties by allowing the 
employee flexible hours in exchange excusing mandatory overtime pay. 

Reasons: 

 
Under current law, if non-exempt employees work more than eight hours in a day, they are 
entitled to overtime pay.  This discourages employers from agreeing to allow an employee to 
work an alternate schedule that still adds up to 40 hours/week, e.g. four 10 hour days instead of 
five eight hour days, even though such an alternate schedule would otherwise benefit both 
parties.  This resolution does not require employers to grant a flexible work schedule, but 
provides the option without the burden of overtime costs. 
 
This resolution is similar to AB 830 (Olsen), which was introduced in 2011, but did not pass the 
Committee on Labor & Employment.  The principal arguments in opposition to AB 830 (Olsen) 
were that adding a new “flexible work week” alternative, specifically for individual employees, 
could open the door to abuse by employers who could pressure employees to give up their right 
to overtime pay, or alternatively use such tailored work weeks to favor individual employees.  
However, the proposed resolution does not enable employers to pressure employees to “give up” 
overtime pay.  Under the proposed flexible work-week, employees would still work 40 hours per 
week for regular pay, as they do under current law, but may choose how to allocate those hours 
during the week.  If the employees work more than 40 hours per week, they will receive 
overtime pay, as they do under current law.  Similarly, under current law, employers may show 
favoritism by allowing, or scheduling, some employees to work overtime and not allowing 
others.  The proposed resolution would not “enable” favoritism any more than current law does.  
This resolution promotes work-place flexibility that benefits both employers and employees and 
should not be disapproved simply because a prior bill did not become law. 
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10-08-2013 
 

DIGEST 

 
Miscellaneous: Flexible Work Schedule for Non-Exempt Employees 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Association recommends that legislation be 
sponsored to amend  to amend  Labor Code section 510 and add Labor Code section 511.5, to 
read as follows: 
 
§ 510   
(a) Eight hours of labor constitutes a day's work.  Any work in excess of eight hours in one 
workday and any work in excess of 40 hours in any one workweek and the first eight hours 
worked on the seventh day of work in any one workweek shall be compensated at the rate of no 
less than one and one-half times the regular rate of pay for an employee.  Any work in excess of 
12 hours in one day shall be compensated at the rate of no less than twice the regular rate of pay 
for an employee.  In addition, any work in excess of eight hours on any seventh day of a 
workweek shall be compensated at the rate of no less than twice the regular rate of pay of an 
employee. Nothing in this section requires an employer to combine more than one rate of 
overtime compensation in order to calculate the amount to be paid to an employee for any hour 
of overtime work. The requirements of this section do not apply to the payment of overtime 
compensation to an employee working pursuant to any of the following: 
   (1) An alternative workweek schedule adopted pursuant to Section 511. 
   (2) An employee-selected flexible work schedule adopted pursuant to Section 511.5
   

. 
(2) (3)

   

 An alternative workweek schedule adopted pursuant to a collective bargaining 
agreement pursuant to Section 514. 

(3) (4)

    

 An alternative workweek schedule to which this chapter is inapplicable pursuant to 
Section 554. 

(b) Time spent commuting to and from the first place at which an employee's presence is 
required by the employer shall not be considered to be a part of a day's work, when the  
employee commutes in a vehicle that is owned, leased, or subsidized by the employer and is  
used for the purpose of ridesharing, as defined in Section 522 of the Vehicle Code. 
    
(c) This section does not affect, change, or limit an employer's liability under the workers' 
compensation law. 
 
511.5.  

 

(a) Notwithstanding Section 510 or any other law or order of the Industrial Welfare Commission, 
an individual nonexempt employee may work up to 10 hours per workday and 40 hours per 
workweek if the employee voluntarily requests this schedule in writing and the employer 
approves the request. This shall be referred to as an overtime exemption for an employee-
selected flexible work schedule. 
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(b) If the employee requests, and an employer approves, an employee-selected flexible work 
schedule, then the employer and employee must enter a signed agreement that: (1) sets forth the 
start date of the employee-selected alternative workweek schedule; (2) sets forth the number of 
days per week and hours per day, not to exceed 10 hours per day and 40 hours per workweek, 
agreed upon under the employee-selected alternative workweek schedule; (3) states the 
information set forth in subsections (c) and (d) below; and (4) confirms that the employee 
voluntarily requested the employee-selected alternative workweek schedule and sets forth the 
prohibitions listed in section (e) below.  The employer shall maintain a copy of  the signed 
written agreement as a record for four years after the termination of the employee-selected 
alternative workweek.  

 

(c) If the employer and employee agree to an employee-selected flexible work schedule, the 
employer shall pay overtime at one and one-half times the employee’s regular rate of pay for all 
hours worked in excess of (i) 40 hours in a workweek or (ii) the number of hours per workday 
established by the employee-selected flexible work schedule, up to 12 hours per workday.  All 
work performed in excess of (i) 12 hours per workday or (2) eight hours on those days worked 
beyond the regular scheduled number of workdays established by the employee-selected flexible 
work schedule shall be paid at double the employee’s regular rate of pay. 

 

(d) An employee or employer may discontinue an employee-selected flexible work schedule at 
any time by giving written notice to the other party. The request will be effective the first day of 
the next pay period or the fifth day after notice is given if there are fewer than five days before 
the start of the next pay period, unless otherwise agreed to in writing by the employer and the 
employee. 

 

(e) An employer shall not induce employee’s request for employee-selected alternative 
workweek schedule by promising an employment benefit or threatening an employment 
detriment, and shall not otherwise encourage or solicit the employee to make the request.  An 
employer shall not discriminate against an employee in any way based on the employee’s 
request, failure to request, modification or termination of an employee-selected alternative 
workweek schedule.   

 

(f) This section does not apply to any employee covered by a valid collective bargaining 
agreement or employed by the state, a city, county, city and county, district, municipality, or 
other public, quasi-public, or municipal corporation, or any political subdivision of this state. 

(g) (1) The Division of Labor Standards Enforcement shall enforce this section and shall adopt  
or revise regulations in a manner necessary to conform and implement this section. 
(2) This section shall prevail over any inconsistent provisions in any wage order of the Industrial 
Welfare Commission
 

. 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  The Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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The Problem:  Under existing law, an individual nonexempt employee does not have the 
freedom to work a flexible work schedule based on his or her own personal needs, even if the 
employee wants to do so.  Existing law establishes 8 hours as a day's work and a 40-hour 
workweek; requires payment of overtime compensation for additional hours worked; and only 
authorizes an alternative workweek schedule providing for workdays no longer than 10 hours 
within a 40-hour workweek if such a schedule is adopted by a secret ballot election by 2/3 of the 
employees in a work unit.  The onerous alternative workweek election process prevents an 
employee from being able to individually request a flexible work schedule that fits his or her 
needs.     
 
The Solution:  This bill would give employees flexibility in requesting an alternative workweek 
schedule of up to 10 hours per day within a 40 hour workweek on an individual basis, without 
having to go through the complicated process of adopting an alternative workweek schedule by a 
secret ballot election by 2/3 of the employees in a work unit.  Under this resolution, an employee 
may individually request a flexible work schedule (such as 4-days per week, 10-hours per day) in 
order to accommodate his or her family obligations, personal pursuits, commuting issues and 
environmental concerns.  An employee working a 4-day workweek would gain approximately 50 
extra non-work days per year.  This would allow an employee to spend an extra day per week 
spending time with his or her family, engaging in personal matters, such as volunteering at a 
child’s school, and attending to personal and family matters that are often difficult to schedule 
with a five day per week, eight hours per day schedule.  Such a flexible schedule would also 
lessen traffic congestion and pollution by eliminating one day per week of commuting to and 
from work. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This bill is similar to AB 830 introduced in 2011 and BASF Resolution 04-04-09.   
 
AUTHOR AND/OR PERMANENT CONTACT:  
Cathleen S. Yonahara, Freeland Cooper & Foreman LLP, 150 Spear St., Ste. 1800, San 
Francisco, California 94105, telephone (415) 541-0200, facsimile (415) 495-4332, e-mail 
yonahara@freelandlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:   
Cathleen S. Yonahara  
 
 



 

 

Resolution 10-09-2013 
 

DIGEST 

Amends Code of Civil Procedure section 704.730 to increase the homestead exemptions for 
single judgment debtors, family units, and senior/disabled debtors to $500,000, $750,000, and 
$1,250,000 respectively.  

Miscellaneous:  Homestead Exemption for California Residents 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
Similar to Resolution 11-07-2003 which was approved in principle. 

: 

 
Reasons
This resolution amends Code of Civil Procedure section 704.730 to increase the homestead 
exemptions for single judgment debtors, family units, and senior/disabled debtors to $500,000, 
$750,000, and $1,250,000 respectively.  This resolution should be disapproved because the 
increases exceed appropriate inflation adjustments.  

: 

 
California’s homestead exemption protects prescribed home equity amounts by preventing a 
forced sale that would not yield the debtor’s allowance and, when a sale occurs, by shielding 
those proceeds up to those prescribed amounts.  (See Code Civ. Proc., §§ 704.720, subd. (b), 
704.800, subd. (a), 704.960, subd. (a).)  Under present section 704.730, subdivision (a), a single 
judgment debtor has a homestead allowance of $75,000; a debtor (or resident spouse) who is a 
member of a “family unit” is entitled to a $100,000 homestead; and the exempt amount is 
$175,000 for debtors (or spouses) who are 65 or older (or over 55 with very low income) or who 
are disabled from substantial gainful employment.  The amounts have been adjusted at various 
times over the last 20 years, most recently in 2009.  (Stats. 2009 ch. 499 § 2 (AB 1046).)  Other 
provisions of the exemption statutes provide that the Legislature is to adjust the homestead 
amounts for inflation every three years, beginning on April 1, 2013, after being advised of the 
appropriate adjustment by the Judicial Council.  (See Code Civ. Proc., § 703.150.)   
 
The exemption amounts necessarily represent a balance between the competing interests of 
homeowner debtors (to retain their homes or the means to replace them) and their creditors (to 
recover amounts rightfully due).  While a good argument can be made that the homestead 
exemption allowances have not kept pace with the rise in residential real estate values over the 
last two decades, the proposed increases, all of which are in excess of 500%, are too generous 
and would constitute a substantive change in exemption policy.  As reported by the U.S. Census 
Bureau, the median single-family home price in California in 1990 was $194,300.  According to 
Bloomberg.com the current median in California is approximately $400,000.  That means the 
home price has basically doubled.  If we double the allowances, they would rise to $150,000, 
$200,000, and $350,000.   
 
Further, few homeowners own their residences free and clear and the homestead exemption 
applies only to the equity in a residence, rather than the property’s fair market value.  Rather, 
only affluent home owners have equity in their residences ranging from $500,000 to $1,250,000.  
Thus, these large proposed homestead amounts are not needed for “the vast majority of 
Californians” the resolution aims to protect.  



10-09-2013 
 
DIGEST 

 
Miscellaneous:  Homestead Exemption for California Residents 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 704.730 to read as follows: 
 
§ 704.730 
(a) The amount of the homestead exemption is one of the following: 
(1) Seventy-five thousand dollars Five hundred thousand dollars ($75,000 $500,000

(2) 

) unless the 
judgment debtor or spouse of the judgment debtor who resides in the homestead is a person 
described in paragraph (2) or (3). 

One hundred thousand dollars Seven hundred fifty thousand dollars ($100,000 $750,000

(3) 

) if 
the judgment debtor or spouse of the judgment debtor who resides in the homestead is at the time 
of the attempted sale of the homestead a member of a family unit, and there is at least one 
member of the family unit who owns no interest in the homestead or whose only interest in the 
homestead is a community property interest with the judgment debtor. 

One hundred seventy-five thousand dollars One million two hundred fifty thousand dollars 
($175,000 $1,250,000

(A) A person 65 years of age or older. 

) if the judgment debtor or spouse of the judgment debtor who resides in 
the homestead is at the time of the attempted sale of the homestead anyone of the following: 

(B) A person physically or mentally disabled who as a result of that disability is unable to engage 
in substantial gainful employment. There is a rebuttable presumption affecting the burden of 
proof that a person receiving disability insurance benefit payments under Title II or supplemental 
security income payments under Title XVI of the federal Social Security Act satisfies the 
requirements of this paragraph as to his or her inability to engage in substantial gainful 
employment. 
(C) A person 55 years of age or older with a gross annual income of not more than twenty-five 
thousand dollars ($25,000) or, if the judgment debtor is married, a gross annual income, 
including the gross annual income of the judgment debtor's spouse, of not more than thirty-five 
thousand dollars ($35,000) and the sale is an involuntary sale. 
 
(b) Notwithstanding any other provision of this section, the combined homestead exemptions of 
spouses on the same judgment shall not exceed the amount specified in paragraph (2) or (3), 
whichever is applicable, of subdivision (a), regardless of whether the spouses are jointly 
obligated on the judgment and regardless of whether the homestead consists of community or 
separate property or both. Notwithstanding any other provision of this article, if both spouses are 
entitled to a homestead exemption, the exemption of proceeds of the homestead shall be 
apportioned between the spouses on the basis of their proportionate interests in the homestead. 
 
 
PROPONENT: 
Orange County Bar Association 



 
STATEMENT OF REASONS: 
 
The Problem:
 

  

California provides a homestead exemption for the personal residences of its residents, in an 
effort to protect them from losing their homes in face of a significant  debt or judgment against 
them.  The homestead exemption protects between $75,000 (for individuals) to $100,000 (for 
couples), and up to $175,000 for persons who certain age or disability requirements.  The reason 
states, including California, have enacted various forms of the homestead exemption is to 
provide a measure of security for families.  With this protection, more California families, the 
elderly and others can be protected from penury.  Unfortunately in California, the statute 
governing the size of the homestead exemption has not kept pace with desired policy goals of a 
homestead exemption, and in a large number of instances simply does not protect the homestead 
at all, rather protects a relatively small amount of money from the sale of a homestead.  
Californians who use the homestead exemption to protect the relatively small amount of cash 
from bankruptcy would find purchasing or even renting a home difficult.   
 
Those Californians who have the means to pay for asset protection planning through “equity 
stripping” and other means, as a practical matter, can protect homes worth several millions of 
dollars from future creditor claims.  These techniques are not available to the vast majority of 
Californians.   
 
The code section designed to provide a baseline of protection simply falls short when it comes to 
protecting the security of California homeowners, as the exemption amount is too small to 
provide any meaningful level of security.   
 
The Solution:
 

  

This resolution addresses, through a substantial enough increase in the homestead exemption 
amounts, restoring the security of California families so that their homes can be protected from 
creditor claims.  The exemption amounts are large enough so that even if a creditor were to force 
the sale of a home, the individual or family using the homestead exemption can purchase another 
home in even higher priced metropolitan areas, causing less disruption and more security.   
 
To uproot a family from their home to pay a creditor represents a poor policy choice for 
California, as it would tend to increase poverty and force parents to raise children with less 
stability.  This simple fix will solve this problem with minimal harm to creditors, who must 
content with significantly larger homestead exemptions in other states.   
 
It is fully anticipated as prices rise, the homestead exemption will be subject to periodic revision.  
 
IMPACT STATEMENT: 
This resolution affects the amount of the homestead exemption, which is periodically revised in 
smaller increments.  It directly affects Code of Civil Procedure sections 704.710 and 704.720.  It 
will affect the ability of creditors to collect against personal residences.   



 
AUTHOR AND PERMANENT CONTACT: 
Ahmed Shaikh, 14471 Chambers Rd, STE 103 92780 Telephone: (714) 505-3631, Email: 
shaikh@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE: 
Ahmed Shaikh, 14471 Chambers Rd, STE 103 92780 Telephone: (714) 505-3631, Email: 
shaikh@gmail.com 
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We have a different perception of the homestead exemption. The whole idea is not, as the 
proponent implies, to prevent legitimate judgments from being collected, but rather to strike a 
balance between the right of the judgment creditor to collect, and the ability of the homestead 
holder to have a place to live. Under current law, in order to levy execution on an owner 
occupied dwelling to satisfy a fully matured collectible judgment against that owner, the 
creditor has to file an application with the court under Code of Civil Procedure section 704.750 
and demonstrate that in addition to the existing liens on the property, there is equity beyond 
the homestead exemption that would be available to satisfy the judgment. If there is, unless 
the judgment creditor is paid by the judgment debtor in the interim, the Sheriff sells the 
property, and the judgment debtor owner gets the homestead exemption amount in cash. The 
suggestion that such a sale would render a homeowner “homeless” is not well taken, given that 
such homeowner has at least $75,000.00 to find alternative housing. 

Counterargument to 10-9 by BANSDC 

Under this Resolution, the homestead would allow unscrupulous people to shelter their assets 
in residences so as to prevent collection of such legitimate debts as child support arrearages. 
This would be bad policy for California. 

 



BASF Counterargument to Resolution 10-09-2013 

Resolution 10-09-2013 proposes very substantial increases in the California 
homestead exemption amounts.  While a good argument can be made that the 
homestead exemption allowances have not kept pace with the rise in residential real 
estate values over the last two decades, the proposed increases are far too generous 
and undoubtedly would not attract legislative support for that reason. 

Delegates should keep in mind that few homeowners own their residences free 
and clear and the homestead exemption applies only to the equity in a residence and 
not to the actual value of the residence.  Only rather affluent individuals or families 
would have equity in their residences ranging from $500,000 to $1,250,000, as provided 
in the resolution.  Thus, these large, proposed homestead amounts are not needed for 
the “the vast majority of Californians” the resolution aims to protect. 

The Bar Association of San Francisco would consider approving an amended 
resolution that provides for much more modest increases in the homestead exemption 
amounts; perhaps doubling the current levels. 

  



 

 
 

10-10-2013 
 
DIGEST 

Adds Business and Professions Code section 6060.10 to require attorneys to have completed a 
one-year certification program prior to representing a client in a litigation matter. 

Miscellaneous:  Certification Requirement for Trial Advocacy 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

 
Reasons
This resolution adds Business and Professions Code section 6060.10 to require attorneys to have 
completed a one-year certification program prior to representing a client in a litigation matter.  
This resolution should be disapproved because it contains internal inconsistencies, is not clear 
that the proposed training would achieve the stated goal of ensuring competency, and treats 
litigators differently from transactional attorneys with no rational basis. 

: 

 
The resolution describes the proposed one-year training program as needing to include assisting 
with at least five contested evidentiary hearings, under the direction of an attorney who has 
already completed the certification requirements.  This is a circular requirement and could not be 
achieved – without any grandfathering provisions there would be no attorneys available at the 
outset to act as those authorized to train.  
 
This resolution also assumes that transactional attorneys are either entirely competent at the 
outset, or their competence is not relevant to consumers.  There is no apparent logic to this 
approach.  In addition, while it may be true that there are incompetent litigating attorneys, it is 
not clear how training under another attorney and/or completing a training program would ensure 
competency.  Many aspects of incompetency involve ethical lapses, substance abuse, and other 
problems that would not necessarily be cured by a training program.  
 
The State Bar is already taking steps to improve practical experience of attorneys in California.  
In June 2013, the California State Bar Task Force on Admissions Regulation Reform 
unanimously approved a draft proposal that would dramatically change admission standards and 
focus on practical training.  Under the proposal, new attorneys would have to complete several 
levels of training offering real-life skills as an attorney, such as negotiating, counseling and 
problem-solving with clients, budgeting and managing a practice.  They include 15 units of 
competency skills training during law school or participation in an internship or clerkship and 50 
hours of legal services devoted to pro bono or modest means clients, either before or after 
admission.  Under the proposal, lawyers would have up to a year after admission to complete the 
requirement, and 10 extra hours of Minimum Continuing Legal Education (MCLE) after 
admission, specifically focused on competency skills training. 
  
 



10-10-2013 

DIGEST 

TEXT OF RESOLUTION 

Miscellaneous:  Certification Requirement for Trial Advocacy 

RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Business and Professions Code section 6060.10 to read as follows: 

§ 6060.10 

 (a)  An attorney representing clients in adversary proceedings which potentially may require a 
court or jury trial, arbitration or any other contested hearing, must complete a certification 
program as defined in this section, as a condition of licensure to engage in such practice.  This 
requirement applies to representation of defendants in all criminal or quasi-criminal proceedings, 
and all civil litigation and arbitrations. 

PROPONENT:  Orange County Bar Association 

(b)  A member must demonstrate that he or she has completed a training program for a period of 
at least one year under the direction of an attorney who has completed the certification 
requirements.  This training program must include participation as associate counsel in at least 
five contested hearings in which rules of evidence, discovery, the right to cross examine 
witnesses, and present opening statements and final argument are allowed, as well as completion 
of a training program or course in trial advocacy certified by the California State Bar. 

STATEMENT OF REASONS 

The Problem

The public clamor against frivolous lawsuits and much legal malpractice is the result of attorneys 
who are ill prepared to represent clients either in the defense of criminal charges or in civil 
adversary proceedings.  Except for some clinical courses and moot court competitions, law 
schools do not equip students with the practical training necessary to evaluate cases, conduct 

:  Unlike the medical, accountancy and other professions, and the legal profession in 
most other countries, lawyers in the United States are not required to demonstrate competency 
through an appropriate apprenticeship as a condition of trial advocacy.  An attorney who has 
passed the bar examination may represent himself or herself as competent to represent clients in 
all types of contested proceedings, including the defense of criminal charges, personal injury, 
business litigation, employment and other types of cases, even though he or she has not had any 
actual experience in such cases.  This is a great disservice to the public, particularly to those who 
lack experience or sophistication in obtaining competent counsel, yet who require skilled 
representation in the pursuit of claims which may result in contested hearings. 



discovery, and effectively represent clients in litigation or potential litigation matters.  The legal 
profession’s fiduciary responsibility to the public in assuring the protection of individual rights 
to liberty and property and just compensation for personal injury, reputational or financial harm, 
requires certification that an attorney representing clients in such claims has met minimal 
standards of training by experienced counsel. 

The Solution

IMPACT STATEMENT 

:  This resolution provides minimal standards of experience requirements as a 
condition of representing clients in cases involving actual or potential contested hearings before 
a judge, jury, arbitrator, or other tribunal. 

The proposed resolution affects licensing requirements for the practice of criminal law and civil 
advocacy. 

AUTHOR AND/OR PERMANENT CONTACT 

William M. Crosby, 13522 Newport Avenue, Suite 201, Tustin, CA 92780; (714) 544-2493. 

RESPONSIBLE FLOOR DELEGATE:  William M. Crosby 
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TO:  Conference of California Bar Associations 
 
FROM: The Executive Committee of the Trusts & Estates Section of the State Bar of 

California 
 

DATE:  May 28, 2013 
 
RE:   2013 Resolutions – Additional Set 
 

 
Resolution 10-10-2013 - Certification Requirement for Trial Advocacy 

OPPOSE 

 The Executive Committee of the Trusts & Estates Section of the State Bar of California 
(TEXCOM) limits its comments on this resolution to its particular area of expertise, recognizing 
that this resolution would have an impact beyond that area and that other issues may exist.   
 
 TEXCOM believes this resolution is problematic.  For example, in the case of probate 
matters, since estates (and frequently trusts) are subject to ongoing court jurisdiction, it is 
necessary to file petitions and other documents with the court to conduct a probate.  In many 
cases, petitions, such as the probate of a will, are unopposed and would presumably not be 
considered “adversary” proceedings under the proposed resolution.  Attorneys who handle estate 
administration, in fact, largely do not consider themselves litigators.  However, there is always 
the possibility that a matter will be the subject of an objection and that the objection will lead to 
an adversary proceeding.  In most cases, the attorney initially filing the petition will not know 
whether a matter will be a contested matter or not until the date of the initial hearing.  Under this 
resolution, any attorney practicing in the probate arena and required to file a pleading with the 
court would be involved in a proceeding that potentially would require a contested hearing and 
thus would be subject to the training requirements under this resolution.  This would either force 
all attorneys, even those with no intention to embark on any adversary proceedings, to complete 
the training, or require such attorneys (and their clients) to hire a properly trained adversary 
proceeding in order to file any document with the court, essentially imposing the cost of multiple 
attorneys on the client even where there is no adversary nature to the proceeding.  
 

 
Disclaimer 

TRUSTS & ESTATES SECTION 
THE STATE B AR O F CA LI FORN IA 
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 This position is only that of the TRUSTS and ESTATES SECTION of the State Bar 
of California.  This position has not been adopted by either the State Bar’s Board of 
Trustees or overall membership, and is not to be construed as representing the position of 
the State Bar of California. 
 
 Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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The Delegation is aware of, and appreciates, concerns about the practical skills training of legal 
education.  The Delegation notes, however, that the State Bar has already assembled a Task 
Force on Admissions Regulation Reform (“Task Force”) to examine whether the State Bar 
should develop a regulatory requirement for pre-admission practical skills training program, 
and if so, to propose such a program for submission to the Supreme Court.  The Task Force 
recently unveiled its draft recommendations, which include practical skills training and a pro 
bono commitment. 
(

Counterargument to 10-10 by BANSDC 

http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000010411.pdf.) The 
Delegation believes there are many competing concerns involved in implementing another 
layer to legal education, including the “cautionary comments” identified in the Task Force’s 
draft report.  The instant proposal should not be approved because it does not address many of 
the concerns, or the various studies conducted on this issue, including the Task Force. 

http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000010411.pdf�


BASF Counterargument to Resolution 10-10-2013 

Resolution 10-10-2013 proposes that, before an attorney can represent a party in 
a civil or criminal trial, he or she must complete a minimum one-year apprenticeship and 
complete a State Bar advocacy training program.  The resolution’s Impact Statement is 
woefully inadequate.  What would be the impact on the client public of having a large 
number of attorneys being barred from trial practice?  Would the advocacy training 
program drive up the cost of legal services by 1) reducing the supply of eligible 
attorneys and 2) by having eligible attorneys raise rates in order to pay for their 
additional training?  What would be the cost to the legal profession of the advocacy 
training requirement and how would it be paid for?  Why limit the program to trial 
attorneys?  Do inexperienced transactional attorneys never cause any harm to their 
clients?  How would young lawyers who are not associates in large law firms find 
experienced attorneys to provide the required training?  Does the resolution have a 
potential for exploitation of newly admitted attorneys?  None of these questions are 
answered by the proponent, even though they are more than obvious questions the 
resolution raises. 

At a time when many aspiring lawyers are questioning the value of attending 
three expensive years of law school, given the depressed market for recent graduates, 
and at a time when law schools are exploring reducing law school to two years with 
perhaps more emphasis on practical lawyering skills, this proposal is clearly out of tune 
with the times.  It appears to be a throwback to the days before law schools, when 
would-be lawyers learned their trade by reading law under the tutelage of an 
established barrister or solicitor.  Under this proposal, would Abe Lincoln have been 
eligible to be a trial lawyer? 

Improving the skills of lawyers is a laudable goal, but this onerous proposal is not 
the way to do it.   



  
RESOLUTION 10-10-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution should be disapproved because it fails to provide any grandfathering provisions 
such that there would be no one qualified to be a supervising attorney.  It would unfairly provide 
advantage to larger firms.  It goes too far by extending requirement on other adjudicative forums 
where non-attorneys who would not be subject to the requirement can represent parties. 
 
 



RESOLUTION 11-01-2013 
 
DIGEST 

Amends Corporations Code section 603 to eliminate the requirement of a ten-day waiting period 
after written consent of a reorganization under Chapter 13 of the Corporations Code.   

Corporations:  Elimination of 10 Day Waiting Period for Certain Actions by Written Consent 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Corporations Code section 603 to eliminate the requirement of a ten-day 
waiting period after written consent of a reorganization under Chapter 13 of the Corporations 
Code.  This resolution should be approved in principle because dissenting shareholders would 
have no remedy that would support the ten-day waiting period, hence it serves no practical 
purpose. 

: 

 
This resolution is substantially similar to Assembly Bill 457 (2013-2014 Reg. Sess.)(Torres) 
which would create the same exception.  Assembly Bill 457 (AB 457) passed the Assembly and 
is pending in the Senate.  The Committee Comment made the following points: 
 
1. The proponent of AB 457 contends the waiting period "places the consummation of the 
corporate action at unnecessary risk," by forcing a corporation that wishes to close the 
transaction quickly to either absorb the costs of soliciting the consent of all shareholders or 
subject the closing of the transaction to the waiting period.  
 
2. The waiting period creates significant consummation risk even though approval of the 
transaction is certain, because it provides a window for any number of circumstances which may 
change the landscape of the transaction and affect the ability or obligation of a party to close.  
 
3. Some practitioners believe the waiting period is intended to provide a window for debate 
among shareholders that would otherwise occur at a meeting and give them an opportunity to 
take action to protect their interests.  However, already built into California dissenters' rights 
laws, which are not affected by AB 457, are a 10-day period to notify shareholders of the 
approval and provide them with copies of the dissenters' rights statute and the price the 
corporation deems to be fair market value of shares, with an offer to buy at that price.  Dissenting 
shareholders would still have 30 days to demand appraisal and six months to commence an 
appraisal action. 
 
Since the shareholders who would dissent to reorganization under Corporations Code Chapter 13 
are be unable to it, the ten day waiting period does not serve a practical purpose in that specific 
context.  The resolution should be approved in principle, unless rendered unnecessary by the 
passage and signing of AB 457 in the interim.   



 
 

11-01-2013 
 
DIGEST 

 
Corporations:  Eliminates 10-Day Waiting Period for Certain Actions Taken by Written Consent 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Corporations Code section 603 be amended as follows: 
 
§ 603  
   (a) Unless otherwise provided in the articles, any action that may be taken at any annual or special 
meeting of shareholders may be taken without a meeting and without prior notice, if a consent in 
writing, as specified in Section 195, setting forth the action so taken, shall be provided by the holders 
of outstanding shares having not less than the minimum number of votes that would be necessary to 
authorize or take that action at a meeting at which all shares entitled to vote thereon were present and 
voted.  
 
   (b) Unless the consents of all shareholders entitled to vote have been solicited in writing, both of the 
following shall apply:  
 
   (1) Notice of any shareholder approval pursuant to Section 310, 317, 1152, 1201 other than a 
reorganization as to which shareholders have the right under Chapter 13 to demand payment of cash 
for their shares 

 

or 2007 without a meeting by less than unanimous written consent shall be given at 
least 10 days before the consummation of the action authorized by that approval. Notice shall be given 
as provided in subdivision (b) of Section 601.  

   (2) Prompt notice shall be given of the taking of any other corporate action approved by 
shareholders without a meeting by less than unanimous written consent, to those shareholders entitled 
to vote who have not consented in writing. Notice shall be given as provided in subdivision (b) of 
Section 601.  
 
   (c) Any shareholder giving a written consent, or the shareholder's proxyholders, or a transferee of 
the shares or a personal representative of the shareholder or their respective proxyholders, may revoke 
the consent personally or by proxy by a writing received by the corporation prior to the time that 
written consents of the number of shares required to authorize the proposed action have been filed 
with the secretary of the corporation, but may not do so thereafter. The revocation is effective upon its 
receipt by the secretary of the corporation.  
 
   (d) Notwithstanding subdivision (a), directors may not be elected by written consent except by 
unanimous written consent of all shares entitled to vote for the election of directors; provided that the 
shareholders may elect a director to fill a vacancy, other than a vacancy created by removal, by the 
written consent of a majority of the outstanding shares entitled to vote. 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  The Bar Association of San Francisco 



 
 

 
STATEMENT OF REASONS: 
 
The Problem

 

: Amends Corporations Code section 603 to eliminate the 10-day waiting period 
when the corporate action to be taken is a reorganization in which the non-solicited and non-
consenting shareholders have dissenter’s rights.  Corporations Code section 603 currently provides 
a 10-day waiting period before certain corporate actions can be consummated when the actions are 
authorized by written consent of shareholders and less than all of the shareholders’ consents were 
solicited. 

The Solution

 

: Corporations Code section 1312, subdivision (a) expressly prohibits shareholders 
with dissenters’ rights from attacking the validity of the transaction and prohibits any action for 
an injunction to stop the reorganization.  Since the shareholders with dissenters rights have no 
right to stop or contest the reorganization, there is no reason for the ten day waiting period.  All 
shareholders will receive notice of the transaction and of the availability of their dissenters’ 
rights.  This proposed amendment promotes corporate efficiency and flexibility without affecting 
shareholder protections provided by other laws.  

 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.377.5443/510.525.5443, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 



COUNTERARGUMENT TO 11-1-13 
ORANGE COUNTY BAR ASSOCIATION 
 
Resolution 11-1-2013 should be disapproved because, in part, its passage would deny minority 
shareholders due process (i.e., notice of a proposed or impending corporate reorganization and an 
opportunity to be heard).   
 
Timely notice and the 10-day hold imposed by existing law allow a minority, prior to 
consummation of a reorganization, the opportunity to participate and potentially persuade other 
voting shareholders to adopt its position (a position alternative to that consented to by others 
without any notice having been given to the minority).  
 
The Legislative Proposal of the State Bar's Business Law Section (which this Resolution mirrors) 
references a scenario where a shareholder owning 95% of the shares shouldn’t have to be 
troubled with waiting 10 days to consummate a Reorganization with Dissenter’s Rights.  But 
what about a situation where the action is approved by the consent of fewer shares (e.g., by a 
mere 51% or 52% of the shares)?  In that instance and in others, the minority might benefit from 
the 10 days during which period they may convince more than 1% to vote their way and obtain 
retractions of consents or a set of new/alternative written consents through which the majority 
(assuming that is the requisite vote) votes against the proposed transaction prior to its 
consummation.   
 
10 days is a very minimal amount of time in comparison to the general amount of time it takes to 
consummate and close a business transaction.   
 
The Proponent states "[a]ll shareholders will receive notice of the transaction...."  It is uncertain, 
however, if the Resolution were approved, whether Corporations Code 603 would still require 
any notice at all. What is certain, however, is that notice (if any) would only come after

 

 the 
reorganization is consummated (because this Resolution will have eliminated the long-existing 
10-day waiting period). 

Just because Corporations Code §1312(a) purports to close the doors to the courthouse on 
minorities (as to some forms of relief), that does not mean the doors to the boardroom should be 
locked (or phone and internet lines cut off) too. 
 
The fact that a solicited vote of all shareholders becomes effective immediately upon obtaining 
the requisite consents constituting the minimum vote to take the action, without any meeting or 
debate or discourse, is just a feature of the law pertaining to a solicited vote (arguably a flaw in 
that law because it creates a situation without the opportunity for debate or persuasion), rather 
than a reason for eliminating the 10-day waiting period in the case of an unsolicited vote of less 
than all shareholders.   
 
There is a distinct difference between the two situations.  When a vote is solicited, the minority 
is on notice of the proposal and has an opportunity to voice its concerns and potentially persuade 
others to adopt its potentially alternative position.  When a vote is not solicited, the 10-day 



waiting period provides some hope for the same or similar opportunity.  This Resolution, 
however, would eliminate the 10-day waiting period and, thus, that fair opportunity. 
 
 
 
 



 
COUNTERARGUMENT TO RESOLUTION 11-01-2013 

SANTA CLARA COUNTY BAR ASSOCIATION 
 
The Santa Clara County Bar Association opposes Resolution 11-01-2013, as the proposed 
amendment to Corporations Code §603(b)(1) is unnecessary.  The 10-days Notice 
required in this section is after the shareholders’ vote; presumably, the shareholders do 
not know the result of their votes and are entitled to the notice regardless of how they 
vote.  The Notice serves as a vehicle for shareholders to know the outcome of the vote, 
and for the company to notify shareholders regarding what they should expect and how 
the company will proceed in regard to the transaction voted upon.   Amending this 
section will not promote corporate efficiency and flexibility.  The SCCBA therefore 
urges disapproval. 



RESOLUTION 11-02-2013 
 
DIGEST 

Amends Corporations Code sections 207 and 212 to authorize certain decisions for a corporation 
in an emergency in the absence of formally adopted emergency bylaws and to provide safe 
harbor for good faith decisions made during an emergency. 

Corporations:  Adoption of Default Emergency Bylaws 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Corporations Code sections 207 and 212 to authorize certain decisions 
for a corporation in an emergency in the absence of formally adopted emergency bylaws and to 
provide safe harbor for good faith decisions made during an emergency.  This resolution should 
be approved in principle because good faith decisions of less than a quorum of directors, made 
during an emergency, should not be subject to liability. 

: 

 
This resolution would authorize corporations to take certain actions during an emergency, and to 
develop emergency bylaws.  The resolution would specifically prohibit the corporation from 
taking action during the emergency that would otherwise require the vote of the shareholders.  
The resolution would also provide that corporate action taken in good faith during an emergency 
binds the corporation, and cannot be used to impose liability on a director.  Thirty-eight states 
already have similar provisions, based on the Model Business Corporations Act, and it makes 
sense for California to similarly provide for limited flexibility during emergencies. 
 
The definition of “emergency” in the resolution may be somewhat overbroad, to the extent it 
includes “warning from the federal government indicating that . . . an attack [on California or on 
the United States by an enemy of the United States] is probable or imminent.”  This arguably 
could apply to the Department of Homeland Security’s color-coded threat levels, which would 
provide too broad of an exception to ordinary corporate decision making rules.  Although the 
resolution would benefit from tightening up in this regard, overall, the resolution makes needed 
changes to the law. 
 
This resolution is substantially similar to Assembly Bill 491 (2013-2014 Reg. Sess.) which 
would include some of these changes along with others.   
 
 



 
 

11-02-2013 
 
DIGEST 

 
Corporations: Power to Maintain Business Operations During an Emergency 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Corporations Code sections 207 and 212 be amended as follows: 
 
§ 207.  
Subject to any limitations contained in the articles and to compliance with other provisions of this 
division and any other applicable laws, a corporation shall have all of the powers of a natural person 
in carrying out its business activities, including, without limitation, the power to:  
   (a) Adopt, use and at will alter a corporate seal, but failure to affix a seal does not affect the validity 
of any instrument.  
   (b) Adopt, amend and repeal bylaws.  
   (c) Qualify to do business in any other state, territory, dependency or foreign country.  
   (d) Subject to the provisions of Section 510, issue, purchase, redeem, receive, take or otherwise 
acquire, own, hold, sell, lend, exchange, transfer or otherwise dispose of, pledge, use and otherwise 
deal in and with its own shares, bonds, debentures and other securities.  
   (e) Make donations, regardless of specific corporate benefit, for the public welfare or for 
community fund, hospital, charitable, educational, scientific, civic or similar purposes.  
   (f) Pay pensions, and establish and carry out pension, profit-sharing, share bonus, share purchase, 
share option, savings, thrift and other retirement, incentive and benefit plans, trusts and provisions for 
any or all of the directors, officers and employees of the corporation or any of its subsidiary or 
affiliated corporations, and to indemnify and purchase and maintain insurance on behalf of any 
fiduciary of such plans, trusts or provisions.  
   (g) Subject to the provisions of Section 315, assume obligations, enter into contracts, including 
contracts of guaranty or suretyship, incur liabilities, borrow and lend money and otherwise use its 
credit, and secure any of its obligations, contracts or liabilities by mortgage, pledge or other 
encumbrance of all or any part of its property, franchises and income.  
   (h) Participate with others in any partnership, joint venture or other association, transaction or 
arrangement of any kind, whether or not such participation involves sharing or delegation of control 
with or to others.  
   (i) (1) In advance of and/or during an emergency, take any or all of the following actions necessary 
to conduct the corporation’s ordinary business operations and affairs during an emergency, unless 
emergency bylaws provide otherwise pursuant to subdivision (c) of Section 212:  
       (i) modify lines of succession to accommodate the incapacity of any director, officer, employee, 
or agent resulting from the emergency;  
      (ii) relocate the principal office, designate alternative principal offices or regional offices, or 
authorize the officers to do so;  
      (iii) give notice to a director or directors in any practicable manner under the circumstances, 
including by publication and radio, when notice of a meeting of the board cannot be given to that 
director or directors in the manner prescribed by the bylaws or Section 307; and  
      (iv) deem that one or more officers of the corporation present at a board meeting is a director, in 
order of rank and within the same rank in order of seniority, as necessary to achieve a quorum for that 



 
 

meeting.  
   (2) During an emergency, the board may not take any action that requires the vote of the 
shareholders or otherwise is not in the corporation’s ordinary course of business, unless the required 
vote of the shareholders was obtained prior to the emergency.  
   (3) Any actions taken in good faith during an emergency under this subsection binds the corporation 
and may not be used to impose liability on a corporate director, officer, employee, or agent.  

 

   (4) An “emergency” means any one of the following events or circumstances as a result of which a 
quorum of the corporation's board of directors cannot be readily convened for action: (i) a natural 
catastrophe (including any hurricane, tornado, storm, high water, wind-driven water, tidal wave, 
tsunami, earthquake, volcanic eruption, landslide, mudslide, snowstorm, or drought), or, regardless of 
cause, any fire, flood, or explosion; (ii) an attack on this state or nation by an enemy of the United 
States, or upon receipt by this state of a warning from the federal government indicating that such an 
enemy attack is probable or imminent; (iii) an act of terrorism or other man-made disaster that results 
in extraordinary levels of casualties or damage or disruption severely affecting the population 
(including mass evacuations), infrastructure, environment, economy, or government functions; or (iv) 
a state of emergency duly proclaimed by the Governor. 

§ 212.  
(a) The bylaws shall set forth (unless such provision is contained in the articles, in which case it may 
only be changed by an amendment of the articles) the number of directors of the corporation; or that 
the number of directors shall be not less than a stated minimum nor more than a stated maximum 
(which in no case shall be greater than two times the stated minimum minus one), with the exact 
number of directors to be fixed, within the limits specified, by approval of the board or the 
shareholders (Section 153) in the manner provided in the bylaws, subject to paragraph (5) of 
subdivision (a) of Section 204. The number or minimum number of directors shall not be less than 
three; provided, however, that (1) before shares are issued, the number may be one, (2) before shares 
are issued, the number may be two, (3) so long as the corporation has only one shareholder, the 
number may be one, (4) so long as the corporation has only one shareholder, the number may be two, 
and (5) so long as the corporation has only two shareholders, the number may be two. After the 
issuance of shares, a bylaw specifying or changing a fixed number of directors or the maximum or 
minimum number or changing from a fixed to a variable board or vice versa may only be adopted by 
approval of the outstanding shares (Section 152); provided, however, that a bylaw or amendment of 
the articles reducing the fixed number or the minimum number of directors to a number less than five 
cannot be adopted if the votes cast against its adoption at a meeting or the shares not consenting in the 
case of action by written consent are equal to more than 16 2/3 percent of the outstanding shares 
entitled to vote.  
 
(b) The bylaws may contain any provision, not in conflict with law or the articles for the management 
of the business and for the conduct of the affairs of the corporation, including but not limited to:  
   (1) Any provision referred to in subdivision (b), (c) or (d) of Section 204.  
   (2) The time, place and manner of calling, conducting and giving notice of shareholders', directors' 
and committee meetings.  
   (3) The manner of execution, revocation and use of proxies.  
   (4) The qualifications, duties and compensation of directors; the time of their annual election; and 
the requirements of a quorum for directors' and committee meetings.  
   (5) The appointment and authority of committees of the board.  
   (6) The appointment, duties, compensation and tenure of officers.  
   (7) The mode of determination of holders of record of its shares.  



 
 

   (8) The making of annual reports and financial statements to the shareholders.  
 
(c) Notwithstanding anything to the contrary contained herein:  
   (1) The bylaws may contain any provision, not in conflict with the articles, to manage and conduct 
the ordinary business affairs of the corporation effective only in an emergency as defined in paragraph 
(4) of subdivision (i) of Section 207, including but not limited to procedures for calling a board 
meeting, quorum requirements for a board meeting, and designation of additional or substitute 
directors.  
   (2) During an emergency, the board may not take any action that requires the vote of the 
shareholders or otherwise is not in the corporation’s ordinary course of business, unless the required 
vote of the shareholders was obtained prior to the emergency.  
   (3) All provisions of the regular bylaws consistent with the emergency bylaws shall remain effective 
during the emergency; provided however, that the emergency bylaws shall not be effective after the 
emergency ends.  

 

   (4) Corporate action taken in good faith in accordance with the emergency bylaws binds the 
corporation, and may not be used to impose liability on a corporate director, officer, employee, or 
agent. 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
The Problem

 

: Corporations Code section 207 provides that a corporation shall have all of the 
powers of a natural person in carrying out its business activities limited only by the Articles of 
Incorporation or other applicable laws, but does not specifically address the adoption of emergency 
powers.  Corporation Code section 212 addresses mandatory and permissible bylaw provisions and 
does not address emergency bylaws. 

The Solution

 

: The proposed amendment to section 207 provides California corporations with the 
power to take specific actions to continue to function during a catastrophic event (an “emergency”). 
The proposed amendment to section 212 expressly permits California corporations to adopt 
emergency bylaws allowing any actions not conflicting with the articles to manage the corporation 
during an emergency.  Both amendments protect corporate actions taken in good faith.  The proposed 
amendment to section 207 would complement the proposed amendment to section 212.  

A corporation may face managerial difficulties because of an emergency.  The possibility of 
catastrophic events effectively disabling boards cannot be ignored.  Recent acts of terrorism, 
earthquakes, tsunamis and nuclear disasters are timely reminders of the vulnerability of the ordinary 
course of business in the face of large-scale emergencies.  
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.377.5443/510.525.5443, e-mail phf@phfabian.com 



 
 

 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 



 
COUNTERARGUMENT TO RESOLUTION 11-02-2013 

SANTA CLARA COUNTY BAR ASSOCIATION 
 
The Santa Clara County Bar Association opposes Resolution 11-02-2013.  It is unclear 
why this resolution is necessary.  The proposed §207(i)(4) purports to define 
“Emergency” to include all disrupting situations that prevent the corporations from 
operating in the ordinary course of business, and where the situations are beyond the 
corporations’ control (for example, the San Bruno fire); §212(c)(3) purports to define 
when “the emergency ends”. Yet, the proposed amendment may not serve what it 
intends; a corporation already has all the powers of a natural person in carrying out its 
business in all situations, including states of emergency.  The SCCBA therefore urges 
disapproval. 



RESOLUTION 11-02-2013 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution should be disapproved.  The goal this Resolution seeks to accomplish is likely 
better suited to each corporation amending its own By-laws to address. 



RESOLUTION 11-03-2013 
 
DIGEST 

Amends Corporations Code section 25004 to define finders and exclude such finders from the 
definition of securities broker-dealer.   

Corporations:  Exclusion of Defined “Finders” from Definition of Securities Broker-Dealer 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Corporations Code section 25004 to define finders and exclude such 
finders from the definition of securities broker-dealer.  This resolution should be disapproved 
because it substitutes a complicated set of requirements and activities for the existing simple 
rule. 

: 

 
Freeman v. Jergins (1954) 125 Cal.App.2d 536 notes that the Legislature refrained from 
extending the broker-dealer regulations to persons who do no more than arrange an introduction 
between an owner and a prospective purchaser, even though the laws pertaining to real estate 
brokers and securities brokers have been revised or amended at nearly every session of the 
Legislature since 1917.  The courts have uniformly held that the act of arranging an introduction 
between an owner and a purchaser has not been the subject of regulation by the Legislature, 
which is presumptively familiar with the court decisions.  (Id., at p. 552.) 
 
The proponent implies that merely because they exist, finders need some sort of safe harbor, but 
does not articulate what gives rise to this concern.  However, the law is clear that someone who 
does nothing more than introduce the parties but plays no additional role in a securities 
transaction is a finder.  If that person does anything in addition to mere introduction, the broker-
dealer license is required, unless some other statutory exception applies.   
 
This resolution also proposes requirements for such things as written notices to the Department 
of Corporations and to prospective purchasers, and a list of forbidden activities.  These could 
complicate an otherwise simple analysis, create more bureaucracy, and possibly expand the 
potential loophole the finder status creates, if the list of “don’ts” omits anything.  
 
This resolution is substantially similar to portions of Assembly Bill 713 (2013-2014 Reg. 
Sess.)(Wagner) which is pending as a two year bill.  AB 713 would change the term 
“Commissioner of Corporations” to “Commissioner of Business Oversight” and would include 
all of the language of the resolution, except for the last subdivision, which provides “a person 
who does not comply with each of the provisions of this subsection 8 shall not be entitled to rely 
on the exemption afforded hereunder.”  AB 713 provides no insight into reasons for the new 
finder requirements it proposes, but merely indicates the change is included.  
 



 
 

11-03-2013 
 
DIGEST 

 
Corporations: Exclusion of Defined Finders from Definition of Broker–Dealer 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code section 25004 as follows: 
 
§ 25004.  
(a) “Broker-dealer” means any person engaged in the business of effecting transactions in securities in 
this state for the account of others or for his own account.  “Broker-dealer” also includes a person 
engaged in the regular business of issuing or guaranteeing options with regard to securities not of his own 
issue.  “Broker-dealer” does not include any of the following:  
   (1) Any other issuer.  
   (2) An agent, when an employee of a broker-dealer or issuer.  
   (3) A bank, trust company, or savings and loan association.  
   (4) Any person insofar as he buys or sells securities for his own account, either individually or in 
some fiduciary capacity, but not as part of a regular business.  
    (5) A person who has no place of business in this state if he effects transactions in this state 
exclusively with (A) the issuers of the securities involved in the transactions or (B) other broker-
dealers.  
   (6) A broker licensed by the Real Estate Commissioner of this state when engaged in transactions in 
securities exempted by subdivision (f) or (p) of Section 25100 or in securities the issuance of which is 
subject to authorization by the Real Estate Commissioner of this state or in transactions exempted by 
subdivision (e) of Section 25102.  
   (7) An exchange certified by the Commissioner of Corporations pursuant to this section when it is 
issuing or guaranteeing options. The commissioner may by order certify an exchange under this 
section upon such conditions as he by rule or order deems appropriate, and upon notice and 
opportunity to be heard he may suspend or revoke such certification, if he finds such certification, 
suspension, or revocation to be in the public interest and necessary and appropriate for the protection 
of investors.  
   (8) An individual who acts only as a finder and satisfies all of the conditions set forth in this 
subsection (8). For purposes of this section, a “finder” shall mean a person who introduces or refers 
one or more accredited investors to an issuer or an issuer to one or more accredited investors solely 
for the purpose of a potential investment in the securities of the issuer, and does not (a) participate in 
negotiating any of the terms of any such investment, (b) advise any party to the securities transaction 
regarding the merits of, or the advantages or disadvantages of entering into such investment, or (c) 
sell or intend to sell any securities of the issuer which securities are owned, directly or indirectly, by 
the finder as a part of any such investment.  
   (i) The finder has filed an initial statement of information with the Department of Corporations, in 
such form as the Commissioner may prescribe by regulation, and has paid an initial filing fee.  
   (ii) The finder has timely filed any annual reports of activity with the Department of Corporations, 
in such form as the Commissioner may prescribe by regulation, and has paid the requisite filing fee.  
   (iii) For each transaction or series of transactions, the finder has filed a notice with the Department 
of Corporations, to be made available to the public, in such form as the Commissioner may prescribe 



 
 

by regulation, containing affirmative representations by the finder that the finder (A) is acting only to 
introduce the parties and will not effect any transaction in advise or consult on, or induce or attempt to 
induce the purchase or sale of, any security in this state, (B) has not done any of the acts, satisfied any 
of the circumstances, or is subject to any order specified in section 25212, subdivisions (a) through (i) 
of the Corporate Securities Law of 1968 (C) has not engaged in any advertising or general solicitation 
with respect to the offering, sale, or purchase of any securities, (D) will not receive, directly or 
indirectly, possession or custody of any funds in connection with acting as a finder, (E) has not acted 
in violation of any of the provisions of this section, and (F) has fully disclosed and obtained the 
informed written consent of the issuer and the potential investor regarding the material terms of the 
compensation arrangement between the issuer and the finder relating to the finder’s introduction of 
such investor. A separate notice must be filed for each new offering of securities no later than 30 
calendar days following the first sale of securities in the offering, unless the end of that period falls on 
a Saturday, Sunday or holiday, in which case the due date becomes the next business day. For each 
notice filing, the finder shall pay a filing fee as set from time to time by the Department of 
Corporations.  
 

 

   (iv) Concurrently with each introduction, the finder obtains the informed, written consent of each 
person or entity introduced by the finder to an issuer, in an agreement signed by the finder, the issuer, 
and the investor, disclosing the following: (A) the type and amount of compensation that will be paid 
to the finder in connection with the investment and the conditions for payment of such compensation; 
(B) that the finder will neither recommend nor advise the investor with respect to the subject 
securities transaction; (C) whether the finder is also an owner of the securities offered by the issuer, 
and (D) any other actual and potential conflicts of interest in connection with the finder’s activities. 
Each investor shall represent in such written consent that the investor is an accredited investor, as that 
term is defined in Regulation D under the Securities Exchange Act of 1933, as amended, and that the 
investor knowingly consents to the payment of the compensation described therein.  

 

   (v) The finder shall maintain and preserve, for a period of five (5) years from the date of filing of 
the notice prescribed in subsection (8)(i), a copy of the notice, the written consent required in 
subsection (8)(ii), and such other records relating to any investments in connection with which the 
finder receives compensation as the Commission may by rule require. The finder shall, upon written 
request of the Commissioner of Corporations, furnish to the Commissioner of Corporations any 
records required to be maintained and preserved under this subsection.  

 

   (vi) The finder does not engage in any of the following: (A) directly or indirectly take possession or 
custody of investor funds, (B) knowingly participate in any unregistered offering not otherwise 
exempt from registration or qualification, (C) fail to disclose the existence of a financial or pecuniary 
benefit to the finder in connection with or relating to the finders’ introduction, (D) conduct due 
diligence on behalf of issuer or investor, (E) solicit, market, advertise or hold himself, herself or itself 
out to the public in general as being in the business of making introductions between accredited 
investors or issuers or seeking business from accredited investors or issuers, (F) or make any 
disclosures to investors other than disclosures expressly permitted under this subsection. Permitted 
disclosures are limited to the name, address and telephone number of the issuer; the name, type, and 
price (if known) of any securities to be issued; the issuer’s industry, location, and years in business; 
the type, number, and aggregate amount of securities being offered; and contact information regarding 
the investor.  

   (vii) a person who does not comply with each of the provisions of this subsection 8 shall not be 



 
 

entitled to rely on the exemption afforded hereunder.  
 
(b) For purposes of this section, an agent is an employee of a broker-dealer under paragraph (2) of 
subdivision (a) when the agent is employed by or associated with the broker-dealer under all of the 
following conditions: 
   (1) The agent is subject to the supervision and control of the broker-dealer.  
   (2) The agent performs under the name, authority, and marketing policies of the broker-dealer. 
   (3) The agent discloses to investors the identity of the broker-dealer.  
   (4) The agent is reported pursuant to subdivision (c) of Section 25210 and the rules adopted 
thereunder.  

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
The Problem

 

: California regulates securities broker-dealers under Corporations Code section 
25210.  It is unlawful to conduct such business in California unless an exemption applies. 
Section 25004, subdivision (a) defines a broker-dealer as any person engaged in the business of 
effecting transactions in securities in California for the account of others or for its own account. 
Persons engaged in unlicensed broker-dealer activities can be subject to administrative, civil, and 
criminal sanctions.  Furthermore, section 25501.5 imposes liability for rescission and money 
damages in connection with the purchase or sale of a security if a non-exempt, unlicensed broker-
dealer participated in the securities transaction.  This liability is likely to lead to severe 
consequences for both the issuer and the unlicensed broker-dealer. 

The Solution

 

: Would create a safe harbor, which would exempt from the definition of a broker-
dealer persons acting in compliance with specified statutory requirements.  Finders would be exempt 
from the requirements of section 25210.  The Proposal requires that persons seeking to rely on the 
safe harbor shall (i) have filed an initial statement of information and related filing fee as set by the 
Department of Corporations, (ii) file a notice with the Department for each securities transaction and 
pay a related notice filing fee as set from time to time by the Department of Corporations, (iii) file an 
annual statement of information renewal and a related filing fee as set from time to time by the 
Department of Corporations, (iv) obtain the informed written consent of each investor, and (v) 
maintain certain records.  In addition, the Proposal prohibits certain actions, such as taking custody of 
client funds, conducting due diligence, and making disclosures to investors other than permitted 
disclosures.  Failure to comply with any of the requirements under the safe-harbor would prevent the 
finder from relying on the exemption.  

Many individuals and entities act as “finders” in the State of California in connection with 
securities transactions even though they are not registered with the State as a “broker-dealer” or 
an “associated person thereof.”  Both California and federal law recognize that a finder’s activity 
may be lawful or unlawful depending upon the finder’s degree of involvement and compensation 
in a particular securities transaction.  
  
The term “finder” is generally understood under California law to mean a person who merely 



 
 

introduces parties to each other, without negotiating on behalf of either party and without providing 
any information on which either party may rely upon in negotiations.  Judicial decisions and 
interpretive opinions issued by the Department have narrowly construed the scope of permissible 
activities that a finder may engage before crossing over the line into illegal broker-dealer activity. 
Finders are often engaged by smaller business entities and individuals seeking to raise capital from 
investors via securities transactions notwithstanding the severe consequences of engaging a finder 
who could be viewed as having engaged in illegal broker-dealer conduct.  The practical reason 
underlying this risky activity is that finders can provide a “survival” benefit for entrepreneurial-
minded start-up companies and other small to mid-sized business entities that would otherwise be 
unable to engage a broker-dealer.  
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.377.5443/510.525.5443, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 



RESOLUTION 11-04-2013 
 
DIGEST 

Amends Corporations Code sections 2115 and 2200 to provide that California Law does not 
regulate the internal affairs of foreign corporations.   

Corporations:  No Regulation of Internal Affairs of Foreign Corporations under California Law 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History
No similar resolutions found. 

: 

     
Reasons
This resolution amends Corporations Code sections 2115 and 2200 to provide that California 
Law does not regulate the internal affairs of foreign corporations.  This resolution should be 
disapproved because it removes significant protections for California residents.   

: 

 
The proponent notes that the proposed change was embodied in AB 2260 (2011-2012  Reg. 
Sess.)(Hagman), which failed in the Senate.  AB 2260 was supported by the Business Law 
Section of the State Bar of California.   
 
The entire focus of the analysis in the resolution relates to a doctrine commonly known as the 
Internal Affairs Doctrine, which essentially says that the internal affairs of a corporation are 
governed by the laws of the state of incorporation.  Corporations Code sections 2115 and 2200 
apply to corporations which are non-publicly traded and which are, in large part, California 
corporations which are incorporated elsewhere. 
 
The author of AB 2260 took the position that section 2115 should be repealed and section 2200 
adjusted because a determination that they are unconstitutional under the United States 
Constitution was imminent.  The Senate Judiciary Committee Report analyzed the 
constitutionality question and disagreed, concluding that prohibiting the state from taking even 
reasonable steps to require certain acts from foreign corporations could lead to an uneven playing 
field among corporations that do business in California and provide yet another incentive for 
corporations to incorporate outside of California.  
 
The ultimate point of sections 2115 and 2200 is protection of investors in non-publicly traded 
corporations that do most of their business in California but are incorporated in another state, 
such as Delaware.  The proponent does not offer any indication of how or why the proposed 
change would be beneficial to California residents.   
 
 



 
 

11-04-2013 
 
DIGEST 
Corporations: Applying California Law to Certain Internal Affairs of Foreign Corporations
 

  

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Corporations Code sections 2115 and 2200 be amended as follows: 
 
§ 2115  
Except as otherwise provided in Section 2116, this chapter shall not be construed to authorize the 
state to regulate the organization or internal affairs of a foreign corporation 
qualified to do business in this state. 
 (a) A foreign corporation (other than a foreign association or foreign nonprofit corporation but 
including a foreign parent corporation even though it does not itself transact intrastate business) 
is subject to the requirements of subdivision (b) commencing on the date specified in subdivision 
(d) and continuing until the date specified in subdivision (e) if: 
     (1) The average of the property factor, the payroll factor, and the sales factor (as defined in 
Sections 25129, 25132, and 25134 of the Revenue and Taxation Code) with respect to it is more 
than 50 percent during its latest full income year and 
     (2) more than one-half of its outstanding voting securities are held of record by persons 
having addresses in this state appearing on the books of the corporation on the record date for the 
latest meeting of shareholders held during its latest full income year or, if no meeting was held 
during that year, on the last day of the latest full income year. The property factor, payroll factor, 
and sales factor shall be those used in computing the portion of its income allocable to this state 
in its franchise tax return or, with respect to corporations the allocation of whose income is 
governed by special formulas or that are not required to file separate or any tax returns, which 
would have been so used if they were governed by this three-factor formula. The determination 
of these factors with respect to any parent corporation shall be made on a consolidated basis, 
including in a unitary computation (after elimination of intercompany transactions) the property, 
payroll, and sales of the parent and all of its subsidiaries in which it owns directly or indirectly 
more than 50 percent of the outstanding shares entitled to vote for the election of directors, but 
deducting a percentage of the property, payroll, and sales of any subsidiary equal to the 
percentage minority ownership, if any, in the subsidiary. For the purpose of this subdivision, any 
securities held to the knowledge of the issuer in the names of broker-dealers, nominees for 
broker-dealers (including clearing corporations), or banks, associations, or other entities holding 
securities in a nominee name or otherwise on behalf of a beneficial owner (collectively “nominee 
holders”), shall not be considered outstanding. However, if the foreign corporation requests all 
nominee holders to certify, with respect to all beneficial owners for whom securities are held, the 
number of shares held for those beneficial owners having addresses (as shown on the records of 
the nominee holder) in this state and outside of this state, then all shares so certified shall be 
considered outstanding and held of record by persons having addresses either in this state or 
outside of this state as so certified, provided that the certification so provided shall be retained 
with the record of shareholders and made available for inspection and copying in the same 



 
 

manner as is provided in Section 1600 with respect to that record. A current list of beneficial 
owners of a foreign corporation’s securities provided to the corporation by one or more nominee 
holders or their agent pursuant to the requirements of Rule 14b-1(b)(3) or 14b-2(b)(3) as adopted 
on January 6, 1992, promulgated under the Securities Exchange Act of 1934, shall constitute an 
acceptable certification with respect to beneficial owners for the purposes of this subdivision. 
     b) Except as provided in subdivision (c), the following chapters and sections of this division 
shall apply to a foreign corporation as defined in subdivision (a) (to the exclusion of the law of 
the jurisdiction in which it is incorporated): 
     Chapter 1 (general provisions and definitions), to the extent applicable to the following 
provisions; 
     Section 301 (annual election of directors); 
     Section 303 (removal of directors without cause); 
     Section 304 (removal of directors by court proceedings); 
     Section 305, subdivision (c) (filling of director vacancies where less than a majority in office 
elected by shareholders); 
     Section 309 (directors’ standard of care); 
     Section 316 (excluding paragraph (3) of subdivision (a) and paragraph (3) of subdivision (f)) 
(liability of directors for unlawful distributions); 
     Section 317 (indemnification of directors, officers, and others); 
     Sections 500 to 505, inclusive (limitations on corporate distributions in cash or property); 
     Section 506 (liability of shareholder who receives unlawful distribution); 
     Section 600, subdivisions (b) and (c) (requirement for annual shareholders’ meeting and 
remedy if same not timely held); 
     Section 708, subdivisions (a), (b), and (c) (shareholder’s right to cumulate votes at any 
election of directors); 
     Section 710 (supermajority vote requirement); 
     Section 1001, subdivision (d) (limitations on sale of assets); 
     Section 1101 (provisions following subdivision (e)) (limitations on mergers); 
     Section 1151 (first sentence only) (limitations on conversions); 
     Section 1152 (requirements of conversions); 
     Chapter 12 (commencing with Section 1200) (reorganizations); 
     Chapter 13 (commencing with Section 1300) (dissenters’ rights); 
     Sections 1500 and 1501 (records and reports); 
     Section 1508 (action by Attorney General); 
     Chapter 16 (commencing with Section 1600) (rights of inspection). 
     (c) This section does not apply to any corporation (1) with outstanding securities listed on the 
New York Stock Exchange, the NYSE Amex, the NASDAQ Global Market, or the NASDAQ 
Capital Market, or (2) if all of its voting shares (other than directors’ qualifying shares) are 
owned directly or indirectly by a corporation or corporations not subject to this section. 
     (d) For purposes of subdivision (a), the requirements of subdivision (b) shall become 
applicable to a foreign corporation only upon the first day of the first income year of the 
corporation (1) commencing on or after the 135th day of the income year immediately following 
the latest income year with respect to which the tests referred to in subdivision (a) have been met 
or (2) commencing on or after the entry of a final order by a court of competent jurisdiction 
declaring that those tests have been met. 



 
 

     (e) For purposes of subdivision (a), the requirements of subdivision (b) shall cease to be 
applicable to a foreign corporation (1) at the end of the first income year of the corporation 
immediately following the latest income year with respect to which at least one of the tests 
referred to in subdivision (a) is not met or (2) at the end of the income year of the corporation 
during which a final order has been entered by a court of competent jurisdiction declaring that 
one of those tests is not met, provided that a contrary order has not been entered before the end of 
the income year. 

 

     (f) Any foreign corporation that is subject to the requirements of subdivision (b) shall advise 
any shareholder of record, any officer, director, employee, or other agent (within the meaning of 
Section 317) and any creditor of the corporation in writing, within 30 days of receipt of written 
request for that information, whether or not it is subject to subdivision (b) at the time the request 
is received. Any party who obtains a final determination by a court of competent jurisdiction that 
the corporation failed to provide to the party information required to be provided by this 
subdivision or provided the party information of the kind required to be provided by this 
subdivision that was incorrect, then the court, in its discretion, shall have the power to include in 
its judgment recovery by the party from the corporation of all court costs and reasonable 
attorneys’ fees incurred in that legal proceeding to the extent they relate to obtaining that final 
determination. 

§ 2200. 
     Every corporation that neglects, fails, or refuses: (a) to keep or cause to be kept or maintained 
the record of shareholders or books of account required by this division to be kept or maintained, 
or (b) to prepare or cause to be prepared or submitted the financial statements required by this 
division to be prepared or submitted, or (c) to give any shareholder of record the advice required 
by subdivision (f) of Section 2115,
     The penalty shall be twenty-five dollars ($25) for each day that the failure or refusal 
continues, up to a maximum of one thousand five hundred dollars ($1,500), beginning 30 days 
after receipt of the written request that the duty be performed from one entitled to make the 
request

 is subject to penalty as provided in this section. 

, except that, in the case of a failure to give advice required by subdivision (f) of Section 
2115, the 30-day period shall run from the date of receipt of the request made pursuant to 
subdivision (f) of Section 2115, and no additional request is shall be
     The penalty shall be paid to the shareholder or shareholders jointly making the request for 
performance of the duty, and damaged by the neglect, failure, or refusal, if suit therefor is 
commenced within 90 days after the written request is made, 

 required by this section. 

including any request made 
pursuant to subdivision (f) of Section 2115

 

; but the maximum daily penalty because of failure to 
comply with any number of separate requests made on any one day or for the same act shall be 
two hundred fifty dollars ($250). 

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
The Problem: Existing law requires foreign corporations, qualified to conduct business in the 
state, meeting certain tests, and excluding a wholly-owned or publicly traded foreign corporation, 
to abide by specified provisions of the Corporations Code, to the exclusion of comparable 



 
 

provisions of the state corporate law under which the foreign corporation is incorporated, 
including provisions relating to the election and removal of directors, shareholders’ rights, vote 
requirements, and mergers.  It imposes on directors of a foreign corporation transacting intrastate 
business liability to the corporation, its shareholders, creditors, receiver, liquidator, or trustee in 
bankruptcy for making an unauthorized dividend or other specified actions constituting a 
violation of official duty under the domestic laws under which the corporation is incorporated or 
organized; and authorizes California courts to enforce that liability. 
 
The Solution

 

: This resolution would repeal the provisions requiring foreign corporations to abide 
by the specified provisions of the Corporations Code relating to the election and removal of 
Directors, shareholders’ rights, vote requirements and mergers.  The resolution would also 
specify that the provisions pertaining to foreign corporations qualified to do business in the State 
shall not be construed to authorize the State to regulate the organization or internal affairs of 
those foreign corporations, except to the extent of the existing law provisions imposing liability 
on directors of a foreign corporation, and authorizing courts of this state to enforce that liability. 
The resolution makes conforming changes to section 2200. 

Historically, controversies involving a corporation's internal affairs have been resolved by 
applying the law of the state that created the corporation, irrespective of where that corporation is 
located or does business.  This principle, known as the Internal Affairs Doctrine, is a well 
established principle of corporate law.  Section 2115 adds an unacceptable level of confusion and 
uncertainty to established law of corporate governance. The "internal affairs doctrine" of a 
corporation refers to the relationship between and among the corporation and its shareholders, 
creditors, officers and directors. State laws differ with respect to the requirements they impose on 
the internal affairs of domestic corporations.  It is a fundamental principle of corporate law that a 
corporation's internal affairs are governed exclusively by the law of the state of incorporation.  In 
California, however, section 2115 attempts to supplant that law with California law.  This 
situation creates great uncertainty for foreign corporations operating in California because the 
conflicting provisions come into play at critical times, such as when a corporation is trying to 
determine the shareholder vote required for a merger.  Section 2115 imposes 22 sections of the 
Corporations Code on corporations organized in other states that have substantial business in 
California.  Section 2115 does not apply to publicly traded corporations.  This resolution would 
conform California law to the corporate law that prevails in most other jurisdictions:  that the 
internal affairs of a corporation are governed by the law of the state in which the corporation is 
organized and which the organizers and shareholders have selected. 
 
CURRENT OR PRIOR RELATED LEGISLATION 
This resolution is the same as Assembly Bill 2260 from the 2011-2012 legislative session.  The 
Bill passed the Assembly, but died in committee in the Senate.  AB 2260 was supported by the 
Business Law Section of the State Bar. 
 
IMPACT STATEMENT 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 



 
 

310, San Francisco, CA 94105, 415.377.5443/510.525.5443, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 



Late File 01-2013 

DIGEST 

Insurance Law:  Expansion of Definition of “Uninsured Motor Vehicle” to Include Rental Cars 

Amends Insurance Code section 11580.2, subdivision (b) to expand the definition of an 

“uninsured motor vehicle” to include an uninsured driver of a motor vehicle where the owner of 

a vehicle is a motor vehicle rental company as defined by 49 U.S.C. section 30106. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons:  

This resolution amends Insurance Code section 11580.2, subdivision (b) to expand the definition 

of an “uninsured motor vehicle” to include an uninsured driver of a motor vehicle where the 

owner of a vehicle is a motor vehicle rental company as defined by 49 U.S.C. section 30106.  

This resolution should be disapproved because it does not solve the problem it seeks to address. 

   

Under current law, an “uninsured motor vehicle” means, in relevant part, “a motor vehicle with 

respect to the ownership, maintenance or use of which there is no bodily injury liability 

insurance or bond applicable at the time of the accident….” (Ins. Code, § 11580.2, subd. (b)).  

The proponent argues this resolution is necessary because rental car companies are exempt from 

liability under federal law, (42 U.S.C., § 30106, subd. (a)), when uninsured lessees cause bodily 

injury to another person while the lessees, or their assignees, operate the motor vehicle.  

However, the definition of an “uninsured motor vehicle” does not exclude the lessee or operator 

of a rental car.  In addition, under subdivision (f) of Insurance Code section 11580.06, the terms 

“operated by” or “when operating” are defined essentially as the driver of the vehicle without 

regards to ownership, while under subdivision (g), the term “use” is defined as operating, 

maintaining, loading, or unloading the vehicle.  Thus, if an individual suffers bodily injury due to 

an uninsured motorist driving a rental car, that individual may recover for his or her injuries 

through the uninsured motorist provisions in his or her own insurance policy.  Finally, this 

resolution also does not make sense because in the case of a “hit and run” the identity of the 

other driver and/or whether that driver is operating a rental vehicle is presumably unknown 

(hence the term “hit and run”).  Such a scenario would not preclude the applicability of the 

injured party’s insurance coverage.   

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Association recommends that legislation be 

sponsored to amend Insurance Code section 11580.2(b), to read as follows: 

§ 11580.2(b)  1 
. . . As used in this section, "uninsured motor vehicle" means a motor vehicle with respect to the 2 
ownership, maintenance or use of which there is no bodily injury liability insurance or bond 3 
applicable at the time of the accident, or there is the applicable insurance or bond but the 4 



company writing the insurance or bond denies coverage thereunder or refuses to admit coverage 5 
thereunder except conditionally or with reservation, or there is no applicable insurance or bond 6 
as to the driver of the vehicle and the owner of the vehicle is a car rental company as defined by 7 
49 U.S.C. § 30106, or an "underinsured motor vehicle" as defined in subdivision (p), or a motor 8 

vehicle used without the permission of the owner thereof if there is no bodily injury liability 9 
insurance or bond applicable at the time of the accident with respect to the owner or operator 10 
thereof, . . . 11 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Contra Costa County Bar Association 

STATEMENT OF REASONS 

The Problem:  Existing law provides that a person injured by an uninsured motor vehicle may 

present a claim against his or her own insurance company under the uninsured motorist 

coverage.  A vehicle is considered uninsured if neither the driver nor the owner has applicable 

insurance.  In 1995, Congress passed what is known as the Graves Amendment (49 U.S.C. § 

30106(a)).  This federal law states that “An owner of a motor vehicle that rents or leases the 

vehicle to a person (or an affiliate of the owner) shall not be liable under the law of any State or 

political subdivision thereof, by reason of being the owner of the vehicle (or an affiliate of the 

owner), for harm to persons or property that results or arises out of the use, operation, or 

possession of the vehicle during the period of the rental or lease, if--(1) the owner (or an affiliate 

of the owner) is engaged in the trade or business of renting or leasing motor vehicles; and (2) 

there is no negligence or criminal wrongdoing on the part of the owner (or an affiliate of the 

owner).”  The Graves Amendment overrides Vehicle Code section 17150, which provides that an 

owner of a vehicle used with consent is vicariously liable for the acts of the driver (“Every owner 

of a motor vehicle is liable and responsible for death or injury to person or property resulting 

from a negligent or wrongful act or omission in the operation of the motor vehicle, in the 

business of the owner or otherwise, by any person using or operating the same with the 

permission, express or implied, of the owner”) up to a limit of $15,000.  Vehicle Code § 17151.  

Under the combination of law that now applies it is therefore possible for an innocent person 

injured in an automobile accident to have no recourse if he is injured by an uninsured driver who 

is driving a car rented from a car rental company.  The victim cannot effectively seek 

compensation from the adverse driver because that driver has no insurance.  He cannot sue the 

car rental company because of the immunity granted by the Graves Amendment.  And he cannot 

receive compensation for his injuries under his own uninsured motorist coverage because the 

adverse vehicle is not considered uninsured – it is instead permissibly self-insured by a car rental 

company that is immune from suit. 



This Solution:  This Resolution would add language to Insurance Code section 11580.2(b) to 

make clear that the injured person in this situation is entitled to pursue an insured motorist claim. 

 

LEGISLATIVE HISTORY  

Not known  

 

IMPACT STATEMENT  

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Jay Chafetz, 2033 N. Main St., Ste 750, 

Walnut Creek, CA 94596, 925-933-5890, Jchaf@aol.com 

RESPONSIBLE FLOOR DELEGATE:  Jay Chafetz  

 



 
 

Late File 02-2013 
 

DIGEST 

Civil Code: State’s Water Conservation Efforts 

Amends Civil Code section 1353.8 to allow homeowners in homeowners associations to replace 

existing landscapes with drought tolerant plants and lawns. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Civil Code section 1353.8 to allow homeowners in homeowners 

associations to replace existing landscapes with drought tolerant plants and lawns.  This 

resolution should be approved in principle because it is consistent with state water policy to 

conserve water, and would prevent the board of directors in HOAs from denying homeowners 

the ability to replace existing landscapes with drought tolerant plants and lawns. 

 

Much of California relies on water imported from the Colorado River, the Owens Valley and the 

Bay Delta.  All of those water sources are currently experiencing persistent shortages as the 

urban populations that depend on them increase in addition to increased usage for agriculture and 

industry.  It is the policy of the State of California to encourage water conservation efforts by all 

water users (domestic and commercial).  Replacing water-intensive landscapes with drought 

tolerant landscapes is a proven method for homeowners to conserve water.  Moreover, 

homeowners associations (HOAs), though not allowed to prohibit homeowners from using low 

water-using plants or lawns, can prevent a homeowner from using drought-tolerant plants and 

lawns by adopting rules that require homeowners to keep the existing water-intensive landscape, 

or deny them the ability to replace the landscape with drought-tolerant plants because it would 

not be consistent with the character of the neighborhood.  These policies, rooted in aesthetics, 

discourage the wise use of a precious and increasingly scarce public resource for which there is 

increasing demand.  It is well known that California regularly confronts water shortages that are 

a direct result of an increasing population, large-scale agriculture, and industrial demands 

(particularly in the energy sector).  The state must take appropriate steps to promote water 

efficiency to preserve a challenged water supply.  Permitting homeowners to change their current 

landscape to more efficient drought tolerant landscapes is consistent with the state’s water 

policy.  HOAs can and should adopt policies to protect the aesthetics of their communities that 

are consistent with this policy, rather than adopting policies that have the effect of discouraging 

water conservation. 

 

TEXT OF RESOLUTION 

 

RESOLVED, that the Conference of California Bar Association recommends that legislation be 

sponsored to amend the Davis-Stirling Common-Interest Development Act, California Civil 

Code section 1353.8 to read as follows: 



 
 

§ 1353.8 1 
(a) Notwithstanding any other law, a provision of any of the governing documents, 2 

architectural and/or landscaping guidelines or policy adopted by the board of directors, or 3 
specific decision regarding a resident made by the board of directors of a common interest 4 
development shall be void and unenforceable if it does any of the following: 5 

(1) Prohibits, or includes conditions that have the effect of prohibiting, the use of low 6 
water-using plants as a group. 7 

(2) Has the effect of prohibiting or restricting compliance with either of the following: 8 
(A) A water-efficient landscape ordinance adopted or in effect pursuant to subdivision (c) 9 

of Section 65595 of the Government Code. 10 
(B) Any regulation or restriction on the use of water adopted pursuant to Section 353 or 11 

375 of the Water Code. 12 
(3) Prevents a resident or residents of the development from replacing existing turf with 13 

low water-using plants. 14 
(b) This section shall not prohibit an association from applying landscaping rules and 15 

regulations established in the governing documents, to the extent the rules and regulations fully 16 
conform with the requirements of subdivision (a). 17 

18 
 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Contra Costa County Bar Association 

 

STATEMENT OF REASONS 

 

The Problem (including Existing Law):  California encourages water efficient landscaping 

through various statutes like A.B. 1881 and similar laws and local ordinances.  For example, 

Civil Code section 1353.8 prohibits common interest developments (i.e. homeowners 

associations (“HOAs”)) from enforcing provisions in their governing documents (i.e. Covenants, 

Conditions, & Restrictions (“CC&Rs”)) that prohibit the use of drought-tolerant plants.  Existing 

regulations further prohibit HOAs from enforcing architectural guidelines that prohibit the use of 

drought-tolerant plants.  23 C.C.R. 492.6(a)(1)(G).  However, some HOAs have skirted these 

rules by: a) adopting less formal policies that have the same effect, e.g. requiring homeowners to 

keep existing water-intensive lawns or keep a certain percentage of their property covered by 

lawn; and/or b) denying individual homeowners’ requests for approval to install drought-tolerant 

plants on their properties or to replace existing water-intensive lawns with drought-tolerant 

plants on the grounds that it would not be consistent with the character of the neighborhood.  

Estimates are that 15-25% of California and U.S. residents live in common interest 

developments. 

 

This Solution: This resolution would amend Civil Code section 1353.8 to: 1) apply to policies 

adopted by and specific decisions made by an HOA’s board of directors; and 2) make clear that 

HOAs cannot prevent homeowners from replacing their water-intensive lawns with drought-

tolerant plants in order to conserve water. 

 

 



 
 

LEGISLATIVE HISTORY  

Not known  

 

IMPACT STATEMENT  

The proposed resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT: Stephen Steinberg, Vasquez Benisek & 

Lindgren LLP, 3685 Mt. Diablo Blvd., Ste. 300, Lafayette, CA, 94549, (925) 385-0644, 

ssteinberg@vbllaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Stephen Steinberg 



 

Late File 03-2013 

 

DIGEST 

Civil Procedure: Voluntary Process for Pre-Litigation Dispute Resolution 

Adds chapter 5.6 and section 314 to the Code of Civil Procedure detailing an expedited 

settlement procedure of disputes prior to filing a lawsuit. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution adds chapter 5.6 and section 314 to the Code of Civil Procedure detailing an 

expedited settlement procedure of disputes prior to filing a lawsuit.  This resolution should be 

disapproved because (1) it is vague in its application to “midlevel” cases, a term used without 

definition; and (2) it creates an overly complicated process to resolve cases prior to initiating a 

lawsuit.   

 

The resolution creates a “Voluntary Claims Act” for “mid-level” claims, without defining what a 

“mid-level” claim is.  For example, a “mid-level” auto accident case would surely have a 

different monetary value than a “mid-level” patent infringement or antitrust case, or even a “mid-

level” employment claim.  The result is that this resolution could arguably apply to all claims, 

and further, does not address which party determines whether a case is “mid-level” or not.  

 

In addition, while entitled a “Voluntary Claims Act,” an unintended consequence of this 

resolution is that litigants who did not utilize this process could later be viewed as not exhausting 

administrative remedies prior to filing a lawsuit, which has the effect of making the process 

mandatory.  The “Voluntary Claims Act” would require the Judicial Council to create forms for 

use in this “voluntary” process, and establishes an overly detailed process when a form is not 

needed.  Currently, parties to an action may agree to informally resolve a claim.  

 

The proponent argues that this resolution is necessary because, given the two year statute of 

limitations applicable to personal injury claims, parties can wait until the eve of the tolling of the 

statute of limitations to file a claim, which then triggers certain mandatory responses by 

insurance companies in personal injury claims (the claims to which the proponent directs this 

resolution, though the text of the resolution applies to all claims).  The proponent argues that if a 

party tries to settle a claim before filing a lawsuit, an insurance company need not proceed 

through all of these arduous steps, but rather can simply perform its own claim analysis and 

either resolve the claim or not.  The proponent’s stated issue seems to be with the onerous duties 

placed on insurance companies to conduct discovery, etc. once a claim is filed.  However, those 

onerous duties are not abated if this resolution is passed.  Instead, this resolution creates an 

overly complicated process for parties to navigate, while under current law litigants can simply 

contact the opposing party to see if settlement is a possibility.  Even if a litigant proceeds through 

the proponent’s voluntary claims process and still ends up filing a lawsuit, the insurance 



 

companies’ responsibilities are no different than they would be without this resolution.  This 

resolution does not seek to change the responsibilities of insurance companies, though the 

proponent uses these responsibilities as the justification for this resolution.   

 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Association recommends that legislation be 

sponsored to add to the Code of Civil Procedure a Chapter 5.6, entitled the Voluntary Claims Act 

and a Section 314 to create pre-litigation procedures to expedite early resolution of disputes prior 

to filing to read as follows: 

Chapter 5.6  Voluntary Claims Act 

 

§ 117.110   1 

This chapter shall be known and may be cited as "The Voluntary 2 

Claims Act." 3 

 

§ 117.120   1 

 The Legislature hereby finds and declares as follows: 2 

    (a) Mid-value civil disputes are of special importance to the parties and of significant 3 

social and economic consequence collectively. 4 

    (b) In order to resolve mid-value civil disputes expeditiously, inexpensively, and fairly, 5 

it is essential to provide a voluntary claims process accessible to all parties directly involved in 6 

resolving these disputes. 7 

    (c) The voluntary claims process has been established to provide a forum to resolve 8 

mid-value civil disputes, and for that reason constitutes a fundamental element in the 9 

administration of justice and the protection of the rights and property of individuals. 10 

 

§ 117.130   1 

 In this chapter, unless the context indicates otherwise: 2 

    (a) "Complainant" means the party who has filed a voluntary claim. The term includes 3 

a respondent who has filed a claim against a complainant. 4 

    (b) "Respondent" means the party against whom the complainant has filed a voluntary 5 

claim. The term includes a complainant against whom a respondent has filed a claim. 6 

    (c) "Person" means an individual, corporation, partnership, limited liability partnership, 7 

limited liability company, firm, association, or other entity. 8 

    (d) "Individual" means a natural person. 9 

    (e) "Party" means a complainant or respondent. 10 

   (f) "Motion" means a party's written request to the court for an order or other action. 11 

    (g) "Declaration" means a written statement signed by an individual which includes the 12 

date and place of signing, and a statement under penalty of perjury under the laws of this state 13 

that its contents are true and correct. 14 



 

    (h) "Mail" means first-class mail with postage fully prepaid, 15 

unless stated otherwise. 16 

1 

§ 117.140   1 

 The following do not apply in voluntary claims actions: 2 

    (a) Subdivision (a) of Section 1013 and subdivision (b) of Section 1005, on the 3 

extension of the time for taking action when notice is given by mail. 4 

    (b) Title 3, Chapter 4 (commencing with Section 1159) of Part 3, on summary 5 

proceedings for obtaining possession of real property. 6 

    (c) Title 6.5 (commencing with Section 481.010) of Part 2, on the issuance of 7 

prejudgment attachments. 8 

    (d)  Title 7, Chapter 5 (commencing with Section 564), on receivers.  9 

 

§ 117.210   1 

 In each superior court a voluntary claims procedure shall be established for any party 2 

electing so to proceed prior to commencing a civil action, except small claims actions as 3 

provided in Chapter 5.5.  4 

 

§ 117.220   1 

 The Voluntary Claims Act has jurisdiction in any action for damages or the recovery of 2 

money, if the amount of the demand does not exceed one hundred fifty thousand dollars 3 

($150,000). 4 

 

§ 117.221   1 

 If the action is to enforce the payment of a debt, the statement of calculation of liability 2 

shall separately state the original debt, each payment credited to the debt, each fee and charge 3 

added to the debt, each payment credited against those fees and charges, all other debits or 4 

charges to the account, and an explanation of the nature of those fees, charges, debits, and all 5 

other credits to the debt, by source and amount. 6 

 

§ 117.230   1 

 (a) In a voluntary claims action, the clerk of the court shall charge and collect only 2 

those fees authorized under this chapter. 3 

   (b) A voluntary claim or an amended claim shall not be filed with the court.  No filing 4 

fee shall be charged. 5 

    (c) A voluntary response or amended response is not required and shall not be filed 6 

with the court.  No filing fee shall be charged. 7 

    (d) (1) If a voluntary claim is properly served, service accepted and acknowledged, and 8 

the claim proceeds to mediation before a mediator or other neutral third party who declares under 9 

penalty of perjury that the parties appeared at mediation in an attempt to resolve the claim prior 10 



 

to formal litigation in the superior court, the filing fee for the initial civil complaint or answer 11 

only is twenty-five dollars ($25). 12 

    (2) If any document is filed in the superior court other than the initial complaint or 13 

answer, the clerk shall charge the standard fees set forth in Government Code section 70600 et 14 

seq. 15 

16 

§ 117.310   1 

 Voluntary claims may be commenced at any time following a subject or event but no 2 
later than the expiration of the limitation period as prescribed by statute.  A voluntary claim shall 3 

not extend the applicable statute of limitations. 4 

 

§ 117.320   1 

 (a) No formal pleading, other than the claim described in Section 117.330 or 117.340, 2 

is necessary to initiate a voluntary claim. 3 

    (b) The pre-litigation discovery procedures described in Section 2019.010 et seq., are 4 

limited to the following: 5 

 (1)  One set of form interrogatories per party under Title 4, Chapter 17, Section 6 

2033.710 et seq.; 7 

 (2)  One party deposition per party under Title 4, Chapter 9, Section 2025.010 et seq. 8 

Pre-litigation discovery shall be admissible in a later-filed superior court action.  A court order 9 

shall be required if more than one party deposition is requested in a later-filed superior court 10 

action. 11 

 (3)  Subpoenas commanding production of business records for copying under Title 4, 12 

Chapter 6, Article 4, section 2040.410 et seq. 13 

   (c) No motions or other documents shall be filed with the court to seek enforcement of 14 

pre-litigation discovery procedures.  Any discovery disputes prior to commencement of litigation 15 

shall be presented to mediation. 16 

 

§ 117.330   1 

 (a) A complainant may commence a voluntary claim by serving a claim under oath in 2 

person, by mail, or by facsimile transmission or electronic means if authorized pursuant to rules 3 

adopted by The Judicial Council, 4 

   (b) The claim form shall be a simple nontechnical form approved or adopted by the 5 

Judicial Council. The claim form shall set forth a place for (1) the name and address of the 6 

respondent, if known; (2) the amount and the basis of the claim; (3) that the complainant, where 7 

possible, has demanded payment and, in applicable cases, possession of personal property; (4) 8 

that the respondent has failed or refused to pay, and, where applicable, has refused to surrender 9 

the personal property; (5) in applicable cases, attaching a copy of a contract or agreement; and 10 

(6) that the parties who participate understand that if the claim proceeds to mediation or a 11 

binding procedure before a neutral, a documented resolution of his or her claim will be 12 

conclusive and without any right of appeal. 13 



 

 

§ 117.340   1 

 (a) When a claim is served, the respondent need not serve a response on the claimant.  2 

Any response shall be served on the claimant no later than thirty days after service, and shall 3 

include an acknowledgment of intent to participate.  On complainant's receipt of proof that the 4 

claim was served as provided in 117.330 (a), the parties may commence the voluntary exchange 5 

of information regarding their respective positions or conduct any pre-litigation discovery as 6 

provided in section 117.320 (b). 7 

   (b) The respondent may file a claim against the complainant in the same action.  The 8 

claim need not relate to the same subject or event as the plaintiff's claim.  The respondent's claim 9 

shall be served in the manner provided for serving a claim of the complainant under section 10 

117.330. 11 

   (c) Any party who is properly served with a voluntary claim and appears in the action 12 

shall be deemed to have made a general appearance.  If a complaint is later filed with the 13 

superior court, personal service of summons on such party shall not be required.  14 

 

§ 314   1 

 The general procedure for the presentation of a voluntary claim prior to commencement 2 

of actions for money or damages is prescribed by (commencing with Section 117.110) Part 1, 3 

Title 1, Chapter 5.6 of the Code of Civil Procedure. 4 

 

PROPONENT:  Beverly Hills Bar Association 

 

STATEMENT OF REASONS 

The Problem: California Courts have spent decades developing court-ordered alternative dispute 

resolution programs.  Now with severe budgetary restrictions and no mediation incentives for 

mid-value claims, the court has been forced to retreat and all progress has been lost.  Cases 

valued between $50,000 to $150,000 should not, and rarely do, go to trial.  Particularly for such 

mid-value personal injury cases, the costs and risks of trial for all parties do not justify the 

potential rewards.  In 2003, the personal injury statute of limitations was increased to two years.  

Because the medical condition of most plaintiffs in mid-value cases is stable in less than two 

years, their disputes are ripe for resolution long before expiration of the statute of limitations.  

On the defense side, if promptly notified of a claim, an insurance adjuster conducts informal 

discovery and sometimes resolves a dispute before the complaint is filed.  Once the complaint is 

filed and counsel assigned, prior to engaging in settlement discussions the defense attorney must 

do due diligence by propounding basic discovery, taking the plaintiff's deposition, and reviewing 

medical and other special damage records.  If the insurance adjuster and/or defense counsel 

receives prompt notice of the claim and an opportunity to engage in rudimentary discovery, 

settlement discussions may commence long before a lawsuit is filed. 



 

 

This Solution:  This Resolution recommends the enactment of legislation to implement pre-

litigation procedures to encourage mediation and other diversionary processes so that fewer 

lawsuits are filed.  Parties who voluntarily undertake these efforts will be rewarded with a credit 

towards their initial filing and response fees.  Thereafter, even if a case is filed, it is likely that 

this pre-litigation discovery process would streamline litigation and expedite resolution long 

before trial.  While these pre-litigation processes are especially beneficial to mid-value personal 

injury cases, they are neither mandatory, nor limited to such cases.  Clearly, not every case is so 

complex that it cannot be informally settled by sitting down face-to-face, early and often before 

personalities rile or discovery takes on a life of its own.  Through these cooperative efforts, many 

lawsuits that did not belong in the trial court system would never get there. 

 

IMPACT STATEMENT  

This resolution does not affect any other law, statute or rule.  

 

AUTHOR AND/OR PERMANENT CONTACT:  

Cynthia F. Pasternak, 1875 Century Park East, Suite 2200, Los Angeles, CA 90067; (310) 553-

1500 (phone); (310) 553-1540 (fax); cfp@paslaw.com. 

  

RESPONSIBLE FLOOR DELEGATE:  Cynthia F. Pasternak 

 



 

Late File 04-2013 

 

DIGEST 

Military Justice:  Alternative reporting and investigation of sexual assaults in the military 

Recommends that Congress support legislation to provide for reporting and investigation, outside 

the chain of command, of allegations of sexual assault in the military. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution recommends that Congress support legislation to provide for reporting and 

investigation, outside the chain of command, of allegations of sexual assault in the military.  This 

resolution should be disapproved because it does not provide a proposed solution to the problem 

it identifies. 

 

The proponent has clearly identified a problem:  military service members who are sexually 

assaulted are reluctant to report their assaults up the chain of command, particularly when the 

perpetrator is a part of that chain of command.  The concept of establishing an alternative route 

for reporting and investigating such assaults, outside of the chain of command, may be an 

appropriate avenue for addressing this problem.  However, the proponent has not provided any 

detail on the statutory and/or regulatory changes that would be required to establish such a 

system.  In the absence of any proposed implementing language, it is impossible to assess 

whether the system would be effective, or whether, even if effective, it might have unintended 

negative consequences.  If the proponent's goal is to secure support for the specific bills 

mentioned near the end of the resolution, the text of those bills should be added to an amended 

resolution, so that the merits of the language of those bills in addressing the identified problem 

can be evaluated, debated, and voted on. 

 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of California Bar Association recommends that Congress 

support Federal legislation which: 

 

 (a) empowers military criminal investigation organizations to investigate and secure 1 
prosecution of sexual assault in the military, independent of the chain of command; 2 
 (b) ensures a safe and effective alternative to report sexual assault by military service 3 

members outside of the chain of command, and within the military, when the complainant 4 
believes that reporting within the chain of command would not be effective or appropriate; and 5 
 (c) ensures adequate and effective safeguards, remedies and protection against retaliation 6 
against any military service person who makes, or participates in, the investigation of a 7 
complaint of sexual assault. 8 
 



 

PROPONENT:  San Francisco Bar Association. 

 

STATEMENT OF REASONS   
 

The Problem: Thousands of military servicemen and women suffer sexual assault every year; the 

numbers are growing.  Pentagon's figures1 show there were over 19,000 cases of sexual assault 

of servicemen and women in 2010, and over 26,000 cases in 2013; over 80% of those assaults go 

unreported.  One third of those sexual assaults are rape or forced sodomy.  Of soldiers seen by 

the Veterans Health Administration,  1 in 5 women and 1 in 100 men screen positive for Military 

Sexual Trauma (“MST”).2  This situation is described as a "scourge" by Defense Secretary 

Chuck Hagel, and a threat to our military by President Obama3.   

 

Senator Carl Levin (D.  Michigan), Chair of the Senate Armed Services Committee noted:   “We 

have a problem with the underreporting of sexual assaults. We have a problem with the 

inadequate investigation of sexual assaults. We have a problem with the lack of support for 

victims of sexual assaults. We have a problem with retaliation, ostracism and peer pressure 

against such victims. And we have a problem with a culture that has taken inadequate steps to 

correct this situation.” 4 These recognized circumstances create an understandable perception 

among sexual assault victims that reporting the crime within the chain of command will be futile 

or worse. 

 

In the private sector,   EEOC regulations require “a complaint procedure ‘designed to encourage 

victims of harassment to come forward [without requiring] a victim to complain first to an 

offending supervisor.’” (29 CFR §1604.11)  The United States Supreme Court in Faragher v. 

Boca Raton, 524 U.S. 775 (1998), underscored the requirement of “a proven, effective 

mechanism for reporting and resolving complaints of sexual harassment, available to the 

employee without undue risk.”  The California Supreme Court in State Department of Health 

Services v. McGinnis, 31 Cal 4th 1026 (2003) held that an employee cannot be expected to use a 

process if “the employee may reasonably fear reprisal by the harassing supervisor or other 

employees,” concluding that “if an employer has failed to investigate harassment complaints, 

[or] act on findings of harassment, or, worse still, [has] retaliated against complainants, future 

victims will have a strong argument that the policy and grievance procedure did not provide a 

‘reasonable avenue’ for their complaints.”  

 

This Solution: 

This resolution addresses the urgent need for an avenue for sexual assault victims within 

the armed services to be able to report, and obtain relief for, sexual assault without having to 

raise it within an often unwelcoming and retaliatory chain of command.  To be fair to victims of 

sexual assault in the military, and to provide access to justice for them, a safe non-retaliatory 

                                                           
1 Department of Defense Annual Report on Sexual Assault in the Military Fiscal Year 2012 
2 Military Sexual Trauma, defined at 38 U.S.C. 1720D, is physical assault of a sexual nature, battery of a sexual 

nature, or sexual harassment which occurred while the veteran was serving on active duty or active duty for training. 

See http://www.ptsd.va.gov/public/pages/military-sexual-trauma-general.asp 
3http://www.defense.gov/speeches/speech.aspx?speechid=1782;http://www.whitehouse.gov/the-press-

office/2013/05/24/remarks-president-united-states-naval-academy-commencement 
4 http://www.armytimes.com/article/20130612/NEWS05/306120025/Senators-side-Joint-Chiefs-sex-assault-law 



 

alternative path for reporting and obtaining prosecution of sexual assault, outside of chain of 

command, must be created.   

 

CURRENT OR PRIOR RELATED LEGISLATION 

Congressperson Jackie Speier  (D. Ca.) has introduced HR 1593 and Senator Kirsten Gillibrand 

(D. NY) has introduced S 967, which call for changes in the military justice system to help 

victims of sexual assault. 

 

AUTHOR AND/OR PERMANENT CONTACT:  Mark I. Schickman, Freeland Cooper & 

Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-

0200, facsimile (415) 495-4332, e-mail schickman@freelandlaw.com. 

 

RESPONSIBLE FLOOR DELEGATE:  Mark I. Schickman 

 

 



 

Late File 05-2013 

 

 

DIGEST 

Civil Procedure:  Peremptory challenge of judge without affidavit of prejudice 

Amends Code of Civil Procedure section 170.6, to eliminate the requirement of an affidavit of 

prejudice, and to allow for a peremptory challenge of a judge. 

 

RESOLUTIONS COMMITTEE RECOMMENDATION 

DISAPPROVE 

 

History: 

No similar resolutions found. 

 

Reasons: 

This resolution amends Code of Civil Procedure section 170.6, to eliminate the requirement of an 

affidavit of prejudice, and to allow for a peremptory challenge of a judge.  This resolution should 

be disapproved because it would be invalidated by binding Supreme Court precedent as an 

unconstitutional interference with the judiciary by the legislature. 

 

Code of Civil Procedure section 170.6 was not the legislature’s first attempt to provide litigants 

with a “peremptory” challenge to a judge.  In 1937, the legislature enacted Code of Civil 

Procedure section 170.5, which provided, in relevant part, as follows:   

 

Any party or his attorney . . . may make and file with the clerk of the court in 

which the action is pending, and serve on the opposite party, a peremptory 

challenge in writing of the judge assigned to try or hear the cause or pending 

matter.  Thereupon, without any further act or proof, the presiding judge . . . shall 

assign some other judge to try the cause or hear the pending matter[.] 

 

The statute was immediately challenged as a violation of the separation of powers.  Just one year 

after its enactment, section 170.5 was struck down by the Supreme Court, which held the statute 

to be “an unwarranted and unlawful interference with the constitutional and orderly processes of 

the courts.”  (Austin v. Lambert (1938) 11 Cal.2d 73, 74-75.)  The Austin Court based its holding 

on the absence in the statute of any requirement of an averment of prejudice.  Section 170.6, by 

contrast, has repeatedly been upheld against constitutional challenges specifically because of its 

affidavit requirement.  (Johnson v. Sup. Ct. (1958) 50 Cal.2d 693; Solberg v. Sup. Ct. (1977) 19 

Cal.3d 182, 204.)  The holding of Austin is binding; if this resolution were enacted into law, it 

would add confusion to a settled and constitutionally validated area of civil procedure.   

 

TEXT OF RESOLUTION 

RESOLVED,  that the Conference of California Bar Association recommends that legislation be 

sponsored to amend Code of Civil Procedure section 170.6, to read as follows: 

 



 

§ 170.6  1 

  (a) (1) A judge, court commissioner, or referee of a superior court of the State of 2 

California shall not try a civil or criminal action or special proceeding of any kind or character 3 

nor hear any matter therein that involves a contested issue of law or fact when a party to, or an 4 

attorney appearing in, such action or proceeding files a peremptory challenge in the form 5 

provided for in subsection (a)(6).  it is established as provided in this section that the judge or 6 

court commissioner is prejudiced against a party or attorney or the interest of a party or attorney 7 

appearing in the action or proceeding. 8 

    (2) A party to, or an attorney appearing in, an action or proceeding may establish this 9 

prejudice by an oral or written motion without prior notice supported by affidavit or declaration 10 

under penalty of perjury, or an oral statement under oath, that the judge, court commissioner, or 11 

referee before whom the action or proceeding is pending, or to whom it is assigned, is prejudiced 12 

against a party or attorney, or the interest of the party or attorney, so that the party or attorney 13 

cannot, or believes that he or she cannot, have a fair and impartial trial or hearing before the 14 

judge, court commissioner, or referee. If the judge, other than a judge assigned to the case for all 15 

purposes, court commissioner, or referee assigned to, or who is scheduled to try, the cause or 16 

hear the matter is known at least 10 days before the date set for trial or hearing, the peremptory 17 

challenge motion shall be made at least 5 days before that date. If directed to the trial of a cause 18 

with a master calendar, the peremptory challenge motion shall be made to the judge supervising 19 

the master calendar not later than the time the cause is assigned for trial. If directed to the trial of 20 

a criminal cause that has been assigned to a judge for all purposes, the peremptory challenge 21 

motion shall be made to the assigned judge or to the presiding judge by a party within 10 days 22 

after notice of the all purpose assignment, or if the party has not yet appeared in the action, then 23 

within 10 days after the appearance. If directed to the trial of a civil cause that has been assigned 24 

to a judge for all purposes, the peremptory challenge motion shall be made to the assigned judge 25 

or to the presiding judge by a party within 15 days after notice of the all purpose assignment, or 26 

if the party has not yet appeared in the action, then within 15 days after the appearance. If the 27 

court in which the action is pending is authorized to have no more than one judge, and the 28 

peremptory challenge motion is directed to claims that the duly elected or appointed judge of that 29 

court  is prejudiced, the peremptory challenge motion shall be made before the expiration of 30 30 

days from the date of the first appearance in the action of the party who is making the 31 

peremptory challenge motion or whose attorney is making the peremptory challenge motion. In 32 

no event shall a judge, court commissioner, or referee entertain the motion  The peremptory 33 

challenge shall not be effective if it is made after the drawing of the name of the first juror, or if 34 

there is no jury, after the making of an opening statement by counsel for plaintiff, or if there is no 35 

opening statement by counsel for plaintiff, then after swearing in the first witness or the giving of 36 

any evidence or after trial of the cause has otherwise commenced. If the peremptory challenge 37 

motion is directed to a hearing, other than the trial of a cause, the peremptory challenge motion 38 

shall be made not later than the commencement of the hearing. In the case of trials or hearings 39 

not specifically provided for in this paragraph, the procedure specified herein shall be followed 40 

as nearly as possible. The fact that a judge, court commissioner, or referee has presided at, or 41 



 

acted in connection with, a pretrial conference or other hearing, proceeding, or motion prior to 42 

trial, and not involving a determination of contested fact issues relating to the merits, shall not 43 

preclude the later making of the peremptory challenge motion provided for in this paragraph at 44 

the time and in the manner herein provided.  A peremptory challenge motion under this 45 

paragraph may be made following reversal on appeal of a trial court's decision, or following 46 

reversal on appeal of a trial court's final judgment, if the trial judge in the prior proceeding is 47 

assigned to conduct a new trial on the matter. Notwithstanding paragraph (4), the party who filed 48 

the appeal that resulted in the reversal of a final judgment of a trial court may make a peremptory 49 

challenge motion under this section regardless of whether that party or side has previously done 50 

so. The peremptory challenge motion shall be made within 60 days after the party or the party's 51 

attorney has been notified of the assignment. 52 

    (3) A party to a civil action making that peremptory challenge motion under this 53 

section shall serve notice on all parties no later than five days after making the peremptory 54 

challengemotion. 55 

    (4) If the peremptory challenge motion is duly presented, and the affidavit or 56 

declaration under penalty of perjury is duly filed or an oral statement under oath is duly made, 57 

thereupon and without any further act or proof, the judge supervising the master calendar, if any, 58 

shall assign some other judge, court commissioner, or referee to try the cause or hear the matter. 59 

In other cases, the trial of the cause or the hearing of the matter shall be assigned or transferred to 60 

another judge, court commissioner, or referee of the court in which the trial or matter is pending 61 

or, if there is no other judge, court commissioner, or referee of the court in which the trial or 62 

matter is pending, the Chair of the Judicial Council shall assign some other judge, court 63 

commissioner, or referee to try the cause or hear the matter as promptly as possible. Except as 64 

provided in this section, no party or attorney shall be permitted to make more than one such 65 

peremptory challenge motion in any one action or special proceeding pursuant to this section. In 66 

actions or special proceedings where there may be more than one plaintiff or similar party or 67 

more than one defendant or similar party appearing in the action or special proceeding, only one 68 

peremptory challenge motion for each side may be made in any one action or special proceeding. 69 

    (5) Unless required for the convenience of the court or unless good cause is shown, a 70 

continuance of the trial or hearing shall not be granted by reason of the making of a peremptory 71 

challenge motion under this section. If a continuance is granted, the cause or matter shall be 72 

continued from day to day or for other limited periods upon the trial or other calendar and shall 73 

be reassigned or transferred for trial or hearing as promptly as possible. 74 

    (6) Any peremptory challenge affidavit filed pursuant to this section shall be 75 

insubstantially the following form: 76 

 77 

            (Here set forth court and cause) 78 

  State of                 ss. PEREMPTORY 79 

  California,                  CHALLENGE 80 

  County of ___________ 81 



 

 82 

  ____, being duly sworn, deposes and says: That he   or she   is a party (or attorney for a party) 83 

to the within action (or special proceeding), is exercising a peremptory challenge to. That____ 84 

the  judge, court commissioner, or referee before whom the trial of the (or a hearing in the) 85 

action (or special proceeding) is pending (or to whom it is assigned).  is prejudiced against the 86 

party (or his or her attorney) or the interest of the party (or his or her attorney) so that affiant 87 

cannot or believes that he or she cannot have a fair and impartial trial or hearing before the 88 

judge, court commissioner, or referee. Dated  Subscribed and sworn to before me this 89 

  ______ day of ______, 20__. 90 

  (Clerk or notary public or other officer administering oath)   (7) Any oral statement under oath 91 

or declaration under penalty of perjury made pursuant to this section shall include substantially 92 

the same contents as the affidavit above. (b) Nothing in this section shall affect or limit Section 93 

170 or Title 4 (commencing with Section 392) of Part 2, and this section shall be construed as 94 

cumulative thereto. 95 

    (c) If any provision of this section or the application to any person or circumstance is 96 

held invalid, that invalidity shall not affect other provisions or applications of the section that can 97 

be given effect without the invalid provision or application and, to this end, the provisions of this 98 

section are declared to be severable. 99 

 

(Proposed new language underlined; language to be deleted stricken) 

 

PROPONENT:  Santa Barbara County Bar Association  

 

STATEMENT OF REASONS 

 

The Problem: Code of Civil Procedure section 170.6 permits parties and their counsel to 

disqualify a judicial officer by making a “peremptory challenge” prior to a hearing involving a 

contested issue of law or fact.  In addition to California, sixteen other states also permit parties to 

disqualify an assigned judge by peremptory challenge.  Unlike a true peremptory challenge, 

however, which requires no statement of reasons, section 170.6 requires the submission of an 

affidavit under penalty of perjury stating that the judicial officer to be disqualified “is prejudiced 

against the party or attorney so that the party or attorney cannot receive a fair and impartial 

hearing.” The required affidavit creates a problem because it is unduly restrictive (an attorney’s 

belief that a substantial possibility of prejudice exists should be sufficient) and because it 

unnecessarily requires the disclosure of the attorney’s mental impressions and opinions 

concerning a cardinal aspect of the litigation. 

 



 

This Solution:  This resolution makes the procedure set forth in Code of Civil Procedure section 

170.6 a true peremptory challenge by eliminating the affidavit requirement.  Under this 

resolution, a party or attorney for a party may disqualify a judge, commissioner or referee by 

filing a document with the court stating that the party or attorney is exercising a peremptory 

challenge against that judge, commissioner or referee.  No statement of reasons for the 

disqualification need be given. The rules set forth in section 170.6 concerning the number of 

peremptory challenges available to each party and the deadlines for filing a peremptory 

challenge remain unchanged.   

 

CURRENT OR PRIOR RELATED LEGISLATION 

This resolution affects no other law, statute or rules. 

 

AUTHOR AND/OR PERMANENT CONTACT:  

Timothy E. Metzinger, Price, Postel & Parma LLP, 200 East Carrillo Street, Fourth Floor, Santa 

Barbara, CA 93101.  Phone: (805) 962-0011; Fax: (805) 965-3978; Email: tem@ppplaw.com 

 

RESPONSIBLE FLOOR DELEGATE:  Timothy E. Metzinger 
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