RESOLUTION 01-01-2012
DIGEST
Rules of Court: Joint Case Management Conference Statements
Amends Rules 3.724 and 3.725 of the California Rules of Court, to require parties to submit joint
Case Management Conference statements.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Rules 3.724 and 3.725 of the California Rules of Court, to require parties
to submit joint Case Management Conference statements. This resolution should be disapproved
because it will require parties to incur additional costs on attempting to prepare multiple joint
case management statements during litigation, while providing little benefit to the parties or the
court.
Rule 3.724 currently requires parties to meet and confer before filing a Case Management
Conference (“CMC”) Statement so that the parties can determine whether they can agree on
narrowing the issues in dispute, and whether a potential settlement exists. This resolution would
require that the parties also incur costs for drafting, revising, negotiating and finalizing a joint
CMC statement. Preparing joint statements requires a great deal of time in drafting, revising,
and re-revising a statement that multiple parties can agree on.
While the joint pre-trial scheduling statements required by the Federal Rules of Civil Procedure
make sense in the federal setting, they do not translate well to state court procedures. In Federal
court, under Rule 16, the parties prepare one joint pre-trial scheduling statement that sets forth
the claims, defenses, and possibility for settlement, but also the parties’ estimated requirements
for discovery and availability for trial. The court then often sets a firm trial date and all pre-trial
deadlines from that single statement. Because the Federal pre-trial scheduling conference
schedules the entire time-frame for the litigation, it makes sense for the parties to spend
substantial time working together to prepare a single joint statement anticipating what will need
to occur for the rest of the litigation.
However, in state court proceedings, CMCs are often continued one or more times. This occurs
because the pleadings are not yet finalized, the parties are still engaged in discovery, or the case
is simply not in a posture for trial setting. Court budget cuts will likely increase the number of
continued CMCS to ensure flexibility in setting cases for trial at times when it is certain they will
be ready for trial. Given this reality, this resolution would require the parties to bear the costs of
drafting, and revising, multiple joint CMC statements. It is an unnecessary expense, when the
court is likely to continue the CMC.

This resolution may also increase animosity between parties rather than facilitating resolution.
For instance, if opposing counsel is told that their claim is frivolous that attorney will be less
inclined to cooperate or extend professional courtesies to the attorney who accused them of
sanctionable conduct. Similarly, this resolution requires the parties to not only discuss whether
settlement is possible, but to actually settle the case. Under this resolution, if the parties don’t
settle a case, when settlement was possible, they could be subject to sanctions.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Rules 3.724 and 3.725 of the California Rules of Court to read as follows:
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Rule 3.724
Duty to meet and confer
Unless the court orders another time period, no later than 30 calendar days before the date
set for the initial case management conference, the parties must meet and confer, in person or by
telephone, to consider each of the issues identified in rule 3.727 and, in addition, to consider the
following:
(1)
Resolving any discovery disputes and setting a discovery schedule;
(2)
Identifying and, if possible, informally resolving any anticipated motions;
(3)
Identifying the facts and issues in the case that are uncontested and may be the
subject of stipulation;
(4)
Identifying the facts and issues in the case that are in dispute;
(5)
Determining whether the issues in the case can be narrowed by eliminating any
claims or defenses by means of a motion or otherwise; formulating and simplifying the
issues, and eliminating frivolous claims or defenses; amending the pleadings if necessary
or desirable; and obtaining admissions and stipulations about facts and documents to
avoid unnecessary proof;
(6)
Determining whether settlement is possible including settling the case and using
special procedures to assist in resolving the dispute when authorized by statute or local
rule;
(7)
Identifying the dates on which all parties and their attorneys are available or not
available for trial, including the reasons for unavailability;
(8)
Any issues relating to the discovery of electronically stored information,
including:
(A) Issues relating to the preservation of discoverable electronically stored
information;
(B) The form or forms in which information will be produced;
(C) The time within which the information will be produced;
(D) The scope of discovery of the information;
(E) The method for asserting or preserving claims of privilege or attorney work
product, including whether such claims may be asserted after production;
(F) The method for asserting or preserving the confidentiality, privacy, trade
secrets, or proprietary status of information relating to a party or person not a
party to the civil proceedings;
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(9)

(G) How the cost of production of electronically stored information is to be
allocated among the parties;
(H) Any other issues relating to the discovery of electronically stored information,
including developing a proposed plan relating to the discovery of the information;
and
Other relevant matters.

Rule 3.725.
Case Management Statement
(a) Timing of statement
No later than 15 calendar days before the date set for the case management conference or
review, each party must file a case management statement and serve it on all other parties in the
case.
Unless otherwise ordered, no later than 15 calendar days before the date set for the case
management conference or review, counsel must file a Joint Case Management Statement
addressing all of the topics set forth in California Rule of Court 3.724. If one or more of the
parties is not represented by counsel, the parties may file separate case management statements.
If a party is unable, despite reasonable efforts, to obtain the cooperation of another party in the
preparation of a joint statement, the complying party may file a separate case management
statement, accompanied by a declaration describing the conduct of the uncooperative party
which prevented the preparation of a joint statement. Separate statements must also address all of
the topics set forth in the Rule 3.724.
(b) Joint statement
In lieu of each party's filing a separate case management statement, any two or more
parties may file a joint
statement.
(c b) Contents of statement
Parties must use the mandatory Joint Case Management Statement (form CM-110) which
the Judicial Council will update to comply with the above changes. All applicable items on the
form must be completed.
PROPONENT: Alameda County Bar Association
STATEMENT OF REASONS
Existing Law: Does not require the parties to file a Joint Case Management Conference
Statement or to meet and confer on all of the topics required to be discussed if the case were in
federal court under Rule 16 if the Federal Rules of Civil Procedure and Rule 16.9 of the Local
Rules of the Northern District of California.
This Resolution: Requires the parties to meet and confer on an expanded list of topics and then
file a Joint Case Management Conference Statement unless one of the parties is not represented
by counsel or if a party attempts to meet and confer but is unable to do despite reasonable efforts
as provided in Rule 16 of the Federal Rules of Civil Procedure and Rule 16.9 of the Local Rules
of the Northern District of California.

The Problem: In far too many instances the potential effectiveness of a case management
statement is lost by the lack of a meaningful effort by the parties to a civil case to meet and
confer about pre-trial issues. The proposed amendments to the Rules of Court are meant to
expand the topics that are covered in the meet and confer process as well as to require all parties
to attempt to agree to a joint case management statement. If there is a joint statement it will
provide the opportunity for the courts to establish a pretrial order without the necessity of an
appearance, thereby eliminating the need for an appearance. This will make the courts more
effective in managing cases. It will also require the parties to evaluate at an early stage what in
fact needs to be done in getting a case ready for trial.
IMPACT STATEMENT
This proposed resolution does not directly affect any other law, statute or rule.
AUTHOR AND PERMANENT CONTACT: James M. Wood, Reed Smith, 101 Second
Street, Suite 1800, San Francisco, CA, Ph: 415.659.4875. E-Mail: JMWood@Reedsmith.com
RESPONSIBLE FLOOR DELEGATE: James M. Wood

COUNTER-ARGUMENT(S) TO RESOLUTION 01-01-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO (BANSDC)
In many courts in California the Case Management Statement is never reviewed or considered by
the Judge, except with respect to length of trial, ADR alternatives, and potential motions. All
"meet and confer" efforts typically occur at the Conference itself. This amendment
fundamentally changes the nature of what was, in the past, a brief hearing, into a much more
substantial and costly proceeding. Experience has shown that "meet and confer" requirements
such as that suggested by this resolution serve no purpose except to provide additional
ammunition for enhanced law and motion activity that adds nothing to the resolution of the case
on its merits. Either that, or the parties simply ignore the requirement in the interests of
economy. Mandating communication between counsel, other than in a structured settlement
conference setting, merely adds to the expense of the litigation borne by the parties. In addition
this proposed change gives the trial court the power to attempt settle the case at the Case
Management Conference (Subsection (6)), which changes the fundamental nature of the
Conference. Many attorneys do not want the trial judge involved in settlement negotiations, and
those negotiations are inappropriate for a Case Management Conference.

SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be disapproved because the case management conference is generally the
first hearing that takes place on a case. Discovery will generally be in the very early stages and
the attorneys will not be very conversant in the facts. Placing this requirement in the law will not
result in any meaningful application given the reality of the timing of these hearings.

RESOLUTION 01-02-2012
DIGEST
Court Funding: Call to State Legislature to Cease Funding Cuts
This resolution seeks to adopt a resolution to call upon the California State Legislature to cease
funding cuts of the judiciary.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Same as Resolution ELF-02-2011, which was approved in principle.
Reasons:
This resolution seeks to adopt a resolution to call upon the California State Legislature to cease
cutting funding for the judiciary. This resolution should be disapproved because, even though
the intent is to send a message to the Legislature that funding cuts to the courts need to stop, it
does not specifically address how to obtain the goal.
Our state courts are already embarrassingly underfunded and painfully overburdened and have
endured significant budget cuts since 2008, which have led to the courts being understaffed and
underfunded. Even though this resolution acknowledges a problem and presents a laudable goal,
Resolution 01-07-2012 better addresses these goals and looks at what is most critical to the
courts.
Similar to Resolution 01-07-2012.
TEXT OF RESOLUTION
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RESOLVED, that the Conference of California Bar Associations adopt a resolution to call upon
the California State Legislature to cease funding cuts of the judiciary to read as follows:
WHEREAS, the Judicial Branch is the Third Branch of Government, and the Courts of
the State of California have served as a beacon to societies across this nation and the world;
WHEREAS, the Courts are fundamental to our safety and security, and to our very way
of life in California, and there is no branch of government more critical to or more frequently
accessed by the public than our Courts;
WHEREAS, the State of California cannot afford to lose its stature as a place for stable
commerce and industry, nor the economic benefits of being a desirable business community, all
of which will result from the closure of Courts throughout the state;
WHEREAS, we must fully fund our Courts to ensure that historically disadvantaged
communities are protected by the rule of law, and to make sure that all disputes -- whether social,
political, economic, or otherwise -- are resolved peacefully and efficiently;
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WHEREAS, it is no doubt the underserved and underrepresented in our society will be
most harmed by court closures;
WHEREAS, the access to and fairness in the administration of the justice throughout
California is paramount to ensuring the survival of our constitutional democracy, and unless the
funding cuts to the Third Branch of Government are stopped and prior cuts in funding restored,
the very fabric of our constitutional democracy is in peril;
WHEREAS, it is understood that although the State has endured an economic crisis,
nonetheless, the inadequate funding of our Third Branch of Government threatens our very
democracy, and may present an unconstitutional infringement upon the independence of the
Courts and their ability to function properly;
WHEREAS, the comparatively modest California judicial budget -- which represents less
than 3% of the overall State budget -- has been slashed by more than 30% over the past three
years, totaling over 1 billion dollars in serious funding cuts;
WHEREAS, it has been long recognized throughout the State of California that the
number of judges sitting in our trial courts has not kept pace with the growth of the population of
the State of California, and the Legislature has realized that the State of California already lacks
sufficient Judges;
WHEREAS, it is a truism that justice delayed is justice denied;
WHEREAS, the Legislature in its wisdom has enacted legislation partially authorizing
the appointment of 150 additional judgeships noting this critical need, yet even those judgeships
remain unfunded;
WHEREAS, many Courthouses throughout the State of California are dilapidated,
dangerous and insecure, and the Legislature has approved courthouse construction so that
Californians can safely and securely access the courts, only to then take construction funds
designated for Courthouse construction and transfer them to the general fund or otherwise
“borrow” this construction funding, putting on hold long needed Courthouse improvements -projects that would add jobs and employment in the State of California;
WHEREAS, quoting retired Chief Justice Ronald M. George, “Courthouses must be a
safe harbor to which members of the public come to resolve disputes that often are volatile.
Once Courthouse themselves are perceived as dangerous, the integrity and efficacy of the entire
judicial process is in jeopardy”;
WHEREAS, the State of California cannot afford to allow any more Courts to be
shuttered, personnel terminated, and access denied;
WHEREAS, unless the current funding trend is halted or reversed, the current Court
closures are only a harbinger of future closures, layoffs of longtime employees and staff, and loss

64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

of employment that will further hamper our Courts from providing fundamental services to those
who live or do business in our state;
WHEREAS, it is the responsibility of the legal profession to support and defend the
Constitution of the State of California and the Constitution of the United States of America, and
as lawyers we have a responsibility to ensure that our judiciary’s critical role be understood by
elected officials and by the public, that our courtrooms remain open and adequately staffed, and
that access to justice remain a cornerstone of our constitutional democracy;
THEREFORE, BE IT RESOLVED, that it is the Consensus of this Conference of
California Bar Associations that the funding cuts heretofore made by the Legislature be restored;
that no further cuts to funding the Third Branch of Government be countenanced; that use by the
Legislature of the judiciary’s SB 1407 construction funds be ended; and that mechanisms be
explored such that permanent funding will result that will not subject the Courts to annual
upheaval and political involvement threatening their very independence, and that our courtrooms
will remain open and adequately staffed, and that access to justice -- a cornerstone of our
constitutional democracy -- not be imperiled.
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Year after year, the legislature has found new ways to make ever deeper cuts to
the already woefully inadequate state judicial budget, constantly deferring and/or disregarding
issues the Legislature itself has identified as requiring immediate funding.
This Resolution: This Consensus Resolution sends a strong message to the legislature that the
looting of our courts must stop: Funding cuts heretofore made by the legislature should be
restored, and no further cuts to funding can be countenanced. The legislature must stop robbing
Peter to pay Paul, by using the judiciary’s SB 1407 construction funds for other purposes. And
mechanisms must be explored to ensure permanent funding that will not subject the courts to
annual upheaval and political involvement -- all of which threaten their vital independence. In
short, by demanding adequate funding, this resolution ensures that our courtrooms remain open
and adequately staffed, and that access to justice -- a cornerstone of our constitutional democracy
-- is not imperiled.
This resolution is the same as ELF-02-2011, which was passed at the Conference in 2011.
The Problem: Our state courts are already embarrassingly underfunded and painfully
overburdened, hurting California’s standing in the business community and undermining our
duty and responsibility to help the underserved and underrepresented (who are most harmed by
court closures). The state legislature, however, continues to cut the already modest -- if wholly
inadequate -- judicial budget, even while acknowledging the need for more court funding.
For example, while the legislature has already approved positions for 150 additional judgeships,
noting the critical need, those positions remain unfunded. Similarly, even though courthouses

throughout the State of California are dilapidated, dangerous and insecure, and the legislature has
approved courthouse construction so that Californians can safely and securely access our courts,
the legislature has taken construction funds designated for this work and transferred them to the
general fund and/or otherwise “borrowed” construction funding, putting on hold long needed
courthouse improvements -- projects that would not only provide much needed infrastructure,
but would also create jobs in the State of California.
We must ensure that the legislature understands cuts to court funding must stop. We must call
upon the legislature to honor its commitments, and restore court funding so that we can
ensure that everyone in the state is protected by the rule of law, and that all disputes – whether
social, political, economic, or otherwise -- are resolved peacefully and efficiently.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Oliver Dunlap, 101 Second Street, Suite
2300, San Francisco, CA, 94105, odunlap@kslaw.com
RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan

RESOLUTION 01-03-2012
DIGEST
Commission on Judicial Performance Jurisdiction: Retired Judges Sitting by Assignment
Amends Government Code section 68701.5 to allow the Commission on Judicial Performance to
also review the performance of retired judges sitting by assignment.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 68701.5 to allow the Commission on Judicial
Performance to also review the performance of retired judges sitting by assignment. This
resolution should be approved in principle because it would close a gap in the Government Code
to allow the Commission on Judicial Performance to review retired judges sitting by assignment.
Under current law, judges are subject to review, admonishment, and sanction by the
Commission, but the there are no provisions for retired judges sitting by assignment.
Section 18 Article VI of the California Constitution provides the authority for the commission to
review judges, and was amended in 1994 to extend the authority of the Commission to retired
judges for actions taken while actively serving on the bench prior to retirement. Government
Code section 68701.5 also specifically extends the Commission’s authority to retired judges
sitting on senior status. This resolution closes the gap to ensure that retired judges who are not
on senior status but are nonetheless assigned to a court do not escape review.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 68701.5 to read as follows:
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§ 68701.5
Notwithstanding Section 68701, the Commission on Judicial Performance may
investigate the conduct or performance of any retired judge serving on senior judge status as well
as a retired judge sitting on assignment pursuant to rules adopted by the Judicial Council. The
commission also shall have the power to order a retired judge's senior judge status or judicial
assignment terminated for incapacity or any failure to carry out the duties of the office, but in no
instance shall the salary together with any Judges' Retirement Law allowance paid for service or
disability in any year exceed 100 percent of the current salary of the judge's office from which he
or she retired.
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Specifies that the Commission on Judicial Performance may review the
performance of a retired judge serving on senior status.
This Resolution: Allows the Commission on Judicial Performance to also review the
performance of retired judges sitting by assignment.
The Problem: Retired judges may obtain senior status and sit full time pursuant to Government
Code section 75028.1. These judges are subject to CJP review. Retired judges may also be
assigned to sit as a judge on a temporary assignment. (Cal. Const., Art. VI, § 6.) These judges
are not subject to CJP review. Judges on temporary assignment should not escape review when
they commit wrongdoings on the bench. All this resolution does is to allow the CJP to review
the performance of retired judges sitting on assignment.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012. 213 974-3066;
mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

RESOLUTION 01-04-2012
DIGEST

Government Code: Copying of Reporter’s Transcript
Amends Government Code section 66954 to allow a person who has purchased an official
reporter’s transcript to provide a copy to any other party to litigation in response to a subpoena.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 66954 to allow a person who has purchased an
official reporter’s transcript to provide a copy to any other party to litigation in response to a
subpoena. This resolution should be disapproved because it would deprive for no good reason
the court reporter’s right to a fee for additional copies—a right protected by statute and
principles of fairness, considering the reporter’s work product and livelihood.
Under current law, and historically, a reporter’s entitlement to charge for the reasonable value of
the reporter’s original transcript, and at a reduced rate for additional copies, is recognized and
secured by statute. The reporter should not be deprived of the fee to which the reporter is
otherwise be entitled through the device of a circumventing subpoena, served by a party who has
not paid the reporter the reporter’s statutory fee for a copy. Further, the resolution opens the door
to mischief and abuse, allowing parties to acquire voluminous depositions and transcripts simply
by serving a subpoena on the person who did order and pay for a transcript. Lastly, considering
the importance of sworn testimony in litigation, the certainty and sanctity of certified copies
must be the rule
California Rules of Court, rule 8.153 does allow a party who has not purchased a copy to borrow
it from the other side when prosecuting an appeal, but the party must then return after it after it
files its brief.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 66954 to read as follows:
1
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§ 69954
(a) Transcripts prepared by a reporter using computer assistance and delivered on a
medium other than paper shall be compensated at the same rate set for paper transcripts, except
the reporter may also charge an additional fee not to exceed the cost of the medium or any copies
thereof.
(b) The fee for a second copy of a transcript on appeal in computer-readable format
ordered by or on behalf of a requesting party within 120 days of the filing or delivery of the
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original transcript shall be compensated at one-third the rate set forth for a second copy of a
transcript as provided in Section 69950. A reporter may also charge an additional fee not to
exceed the cost of the medium or any copies thereof.
(c) The fee for a computer-readable transcript shall be paid by the requesting court, party,
or person, unless the computer-readable transcript is requested by a party in lieu of a paper
transcript required to be delivered to that party by the rules of court. In that event, the fee shall be
chargeable as statute or rule provides for the paper transcript.
(d) Any court, party, or person who has purchased a transcript may, without paying a
further fee to the reporter, reproduce a copy or portion thereof as an exhibit pursuant to court
order or rule, or for internal use, but shall not otherwise provide or sell a copy or copies to any
other party or person. , in response to a subpoena, and may provide a copy to any other party to
the litigation at a cost not to exceed the actual copying costs incurred in making the copy for the
other party.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: Currently, parties and persons who have paid for an official reporter’s transcript
are only allowed to make copies for internal use and as exhibits in court filings.
This Resolution: Would allow parties to provide copies of an official reporter’s transcript to
another party at a cost not to exceed the actual cost incurred in making the copies.
The Problem: Many firms are unknowingly running afoul of this provision of the Government
Code by providing copies of reporter’s transcripts to other parties in the litigation. Likewise on
occasion, law firms are subpoenaed for records of a prior case, inclusive of any deposition or
reporter’s transcripts obtained during the case. By complying with the subpoena and allowing a
copying service to make copies of those transcripts, the firm is running afoul of the prohibition
against copying as set forth in Government Code section 69954, subdivision (d).
Court reporters are already compensated for their time to take down the testimony, as well as for
preparing the original and certified copies of trial court and deposition transcripts. They
presumptively do not have any copyright protection in the verbatim transcription of court
proceedings. Yet subdivision (d) of Government Code section 69954 gives the reporter a
monopoly over the transcript for proceedings they report.
The prohibition against copying a reporter’s transcript should be eliminated. This resolution
accomplishes that goal by allowing a party to provide a copy of the transcript to other parties
while limiting the party to only being reimbursed for actual copying costs. Court reporters are
still protected in their livelihood because anyone wanting an actual original certified transcript
(be it the original or a certified copy) must obtain it from the court reporter.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule. This proposed resolution
would foster lending of the record on appeal under California Rules of Court, rule 8.153.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod,
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269,
dlw@manningllp.com; James W. Talley, Galyean Talley & Wood, 739 E. Pennsylvania Ave.,
Ste. A, Escondido, CA 92025, (760) 747-7500, jwtalley@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: James W. Talley

RESOLUTION 01-05-2012
DIGEST
Government Code: Eliminating Prohibition on Copying of Reporter’s Transcripts
Amends Government Code section 69954 to allow parties to provide copies of an official
reporter’s transcript to another party providing the party does not charge more than that party’s
actual copying costs.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 69954 to allow parties to provide copies of an
official reporter’s transcript to another party providing the party does not charge more than that
party’s actual copying costs. This resolution should be approved in principle because a person
who has paid for a certified copy of the transcript should be entitled to make copies and use it as
the person deems fit, including providing another with a copy, so long as the person does not
profit by that republication or distribution. The resolution does not eliminate the need to
purchase a certified copy of the transcript from the court reporter if a certified copy is required
for court or other official use.
California Rules of Court, rule 8.153 already allows a party who has not purchased a copy to
borrow it from the other side when prosecuting an appeal, but the party must then return after it
files its brief.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 66954 to read as follows:
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§ 69954
(a) Transcripts prepared by a reporter using computer assistance and delivered on a
medium other than paper shall be compensated at the same rate set for paper transcripts, except
the reporter may also charge an additional fee not to exceed the cost of the medium or any copies
thereof.
(b) The fee for a second copy of a transcript on appeal in computer-readable format
ordered by or on behalf of a requesting party within 120 days of the filing or delivery of the
original transcript shall be compensated at one-third the rate set forth for a second copy of a
transcript as provided in Section 69950. A reporter may also charge an additional fee not to
exceed the cost of the medium or any copies thereof.
(c) The fee for a computer-readable transcript shall be paid by the requesting court, party,
or person, unless the computer-readable transcript is requested by a party in lieu of a paper
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transcript required to be delivered to that party by the rules of court. In that event, the fee shall be
chargeable as statute or rule provides for the paper transcript.
(d) Any court, party, or person who has purchased a transcript may, without paying a
further fee to the reporter, reproduce a copy or portion thereof. as an exhibit pursuant to court
order or rule, or for internal use, but shall not otherwise provide or sell a copy or copies to any
other party or person. A party or person who has purchased a transcript may not sell the
transcript or copies of the transcript, but may condition providing of a copy of a transcript to
another upon the reimbursement of actual copying costs.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: Currently, parties and persons who have paid for an official reporter’s transcript
are only allowed to make copies for internal use and as exhibits in court filings.
This Resolution: Would allow parties to provide copies of an official reporter’s transcript to
another party or person and be reimbursed for actual copying costs incurred in making a copy of
the transcript.
The Problem: Many firms are unknowingly running afoul of this provision of the Government
Code by providing copies of reporter’s transcripts to other parties in the litigation. Likewise on
occasion, law firms are subpoenaed for records of a prior case, inclusive of any deposition or
reporter’s transcripts obtained during the case. By complying with the subpoena and allowing a
copying service to make copies of those transcripts, the firm is running afoul of the prohibition
against copying as set forth in Government Code section 69954, subdivision (d).
Court reporters are already compensated for their time to take down the testimony, as well as for
preparing the original and certified copies of trial court and deposition transcripts. They
presumptively do not have any copyright protection in the verbatim transcription of court
proceedings. Yet subdivision (d) of Government Code section 69954 gives the reporter a
monopoly over the transcript for proceedings they report.
The prohibition against copying a reporter’s transcript should be eliminated. This resolution
accomplishes that goal by allowing a party or person who already purchased a transcript from the
reporter to provide a copy of the transcript to other parties or persons while limiting the party to
only being reimbursed for actual copying costs, not to exceed fifteen cents per page. Court
reporters are still protected in their livelihood because anyone wanting an actual original certified
transcript (be it the original or a certified copy) must obtain it from the court reporter.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule. This proposed resolution
would foster lending of the record on appeal under California Rules of Court, rule 8.153.

AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod,
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269,
dlw@manningllp.com; James W. Talley, Galyean Talley & Wood, 739 E. Pennsylvania Ave.,
Ste. A, Escondido, CA 92025, (760) 747-7500, jwtalley@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: James W. Talley

RESOLUTION 01-06-2012
DIGEST

Government Code: Limiting Prohibition on Copying of Reporter’s Transcripts
Amends Government Code section 69954 to clarify that the limitation on copying and providing
others a copy of a reporter’s transcript applies only to computer-readable transcripts.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 69954 to clarify that the limitation on copying
and providing others a copy of a reporter’s transcript applies only to computer-readable
transcripts. This resolution should be approved in principle because it would conform the
language of the statute to the legislative intent.
Government Code section 69954 was enacted in 1993 as a means of regulating the cost and
copying of computer-readable, electronic transcripts. For example, the Legislative Counsel’s
Digest for the bill provided that the bill “would specifically authorize the court or any party or
person to request a transcript in computer-readable form and would specify standards and fees
for these transcripts. The bill would also authorize specified copies to be made of these
transcripts by persons possessing transcripts[.]” (1993 Cal. Legis. Serv. Ch. 1016 (A.B. 1929).)
Despite the fact that the statute was intended to apply only to computer-readable transcripts, the
language of subdivision (d) is more broad, using the term “transcripts.” As a result, some trial
courts have, for example, denied motions to compel production of copies of paper transcripts
based upon the subdivision. This resolution would clarify that the restriction on copying
transcripts applies only to computer-readable transcripts.
To the extent that there may be a need for a more general restriction on the ability to copy paper
transcripts, it would be better addressed in a separate code section.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 66954 to read as follows:
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§ 69954
(a) Transcripts prepared by a reporter using computer assistance and delivered on a
medium other than paper shall be compensated at the same rate set for paper transcripts, except
the reporter may also charge an additional fee not to exceed the cost of the medium or any copies
thereof.
(b) The fee for a second copy of a transcript on appeal in computer-readable format
ordered by or on behalf of a requesting party within 120 days of the filing or delivery of the
original transcript shall be compensated at one-third the rate set forth for a second copy of a
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transcript as provided in Section 69950. A reporter may also charge an additional fee not to
exceed the cost of the medium or any copies thereof.
(c) The fee for a computer-readable transcript shall be paid by the requesting court, party,
or person, unless the computer-readable transcript is requested by a party in lieu of a paper
transcript required to be delivered to that party by the rules of court. In that event, the fee shall be
chargeable as statute or rule provides for the paper transcript.
(d) Any court, party, or person who has purchased a computer-readable transcript may,
without paying a further fee to the reporter, reproduce a copy or portion thereof as an exhibit
pursuant to court order or rule, or for internal use, but shall not otherwise provide or sell a copy
or copies to any other party or person.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: The current language of Government Code section 69954 limits the
circumstances under which a party and persons who have paid for an official reporter’s transcript
are allowed to make copies of that transcript.
This Resolution: Would clarify that the limitation on copying applies solely to computerreadable transcripts purchased by a party or person from the court reporter.
The Problem: While Government Code section 69954 reads as relating to computer-readable
transcripts, subdivision (d), and its limitations on the ability to copy reporter’s transcripts, reads
as applying to all reporter’s transcripts. This resolution would clarify the current ambiguity by
specifying the limitation on copying solely applies to computer-readable transcripts purchased
from the court reporter.
There are often times during and after litigation where a party, counsel or a person who has
purchased a reporter’s transcript may be asked for a copy of the transcript. Likewise on
occasion, law firms are subpoenaed for records of a prior case, inclusive of any deposition or
reporter’s transcripts obtained during the case. By providing a copy or complying with the
subpoena and allowing a copy of transcripts to be made, parties and their counsel are potentially
running afoul of the prohibition against copying as set forth in Government Code section 69954,
subdivision (d).
Court reporters are already compensated for their time to take down the testimony, as well as for
preparing the original and certified paper copies of trial court and deposition transcripts. They
presumptively do not have any copyright protection in the verbatim transcription of court
proceedings. At the same time, to the extent court reporters have invested in equipment that
allows for the creation of a computer-readable transcript, they should be entitled to extra
compensation for that beneficial service which is reflected in Government Code section 69954.
Yet subdivision (d) of Government Code section 69954 reads as giving the reporter a monopoly
over all transcriptions for proceedings they report. This ambiguity is easily corrected by

clarifying that the limitations on copying of transcripts only applies to the computer-readable
electronic format transcripts produced by court reporters and purchased by a party or person.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule. This proposed resolution
would foster lending of the record on appeal under California Rules of Court, rule 8.153.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod,
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269,
dlw@manningllp.com; James W. Talley, Galyean Talley & Wood, 739 E. Pennsylvania Ave.,
Ste. A, Escondido, CA 92025, (760) 747-7500, jwtalley@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: James W. Talley

RESOLUTION 01-07-2012
DIGEST
Open Courts Coalition: Impact of Court Budget Cuts on California Citizens
This resolution requests that the Conference join the Open Courts Coalition and adopt the
proposed resolution to ensure that adequate court funding is achieved.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to ELF-02-2011, which was approved in principle.
Reasons:
This resolution requests that the Conference join the Open Courts Coalition and adopt the
proposed resolution to ensure that adequate court funding is achieved. This resolution should
be approved in principle because it makes it clear to the Legislature that they must adequately
fund the judiciary as a co-equal branch of government and refrain from further cuts.
Since 2008, the courts have absorbed $1.2 billion in budget cuts. These budget cuts have had a
detrimental effect on access to justice for all California residents. As a result of these cuts,
there are untenable delays in prosecution and resolution of cases in both the criminal and civil
justice system. Because of numerous court closures, thousands of Californians are without
adequate access to justice. Also, the Legislature has approved 150 additional judgeships that
remain unfunded and approved court constructions to renovate courthouses that are in
desperate need of repairs, which have been put on hold. Instead, the Legislature has
“borrowed” the judiciary’s SB1407 construction funds and transferred them to the general fund
for other purposes. This resolution makes it clear that the state legislature needs to ensure that
courts are adequately funded so as to ensure that our courtrooms remain open and adequately
staffed, and that access to justice -- a cornerstone of our constitutional democracy -- is not
imperiled.
Similar to Resolution 01-02-2012.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations join the Open Courts
Coalition Resolution to condemn the budget cuts to the state judiciary and to restore funding to
the California judiciary.
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Open Courts Coalition Resolution:
THE IMPACT OF COURT BUDGET CUTS ON CALIFORNIA CITIZENS
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WHEREAS, as an independent branch of government, the judiciary is vital to the American
form of constitutional government. However, the California court system is teetering on
financial devastation; and
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WHEREAS, California’s courts have absorbed major $653 million in budget cuts since 2008,
amounting to a 23-percent reduction in general funds. Those budget cuts have had a deeply
detrimental effect on the justice system and the overall well-being of our state, with the public
ultimately bearing the impact of such cuts; and
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WHEREAS, despite the massive reductions, the courts have found ways to do more with less;
yet, there currently remains in the upcoming budget year a $300 million shortfall in the funding
level necessary to provide the most basic court services; and
WHEREAS, the Open Courts Coalition, comprised of interested Californians from the private
and public sectors, plus former elected officials from both sides of the aisle, proposes a
balanced solution that includes restoration of funds, increased court efficiencies and use of
certain existing trial court funds; and
WHEREAS, specifically, the Open Courts Coalition proposes the following to address the
current $300 million shortfall in court funding:
I.
II.
III.
IV.
V.

A three-year, phased-in restoration of the $150 million that was cut from the courts at
the end of the fiscal year 2011-2012 negotiations;
Use of an agreed upon amount from the various trial court reserve funds over the next
three years;
Receipt of an agreed upon amount of new revenues generated by new and/or
increased user fees in the courts;
Implementation of criminal and civil court efficiencies that would alleviate the
workload of trial and appellate courts under current funding levels; and
Establishment of a mandatory, baseline annual court funding level to prevent yearly
budget crises in the judiciary.

THEREFORE, Be It Resolved by the Board of Directors of the Conference of California Bar
Associations, that the Conference of California Bar Associations recognizes the inherent
dangers of further reductions in court funds and urges the California State Legislature to adopt
the solutions proposed by the Open Courts Coalition to help maintain the court services that
tens of millions of California residents and employers depend upon every day. The Conference
of California Bar Associations also joins the Open Courts Coalition and will act to ensure that
adequate court funding is achieved.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Women Lawyers Association of Los Angeles

STATEMENT OF REASONS
Existing Law: Currently funding to the California judiciary is at an all-time low. Since 2008,
the courts have absorbed $653 in budget cuts. These budget cuts have had a detrimental effect
on access to justice to for all California residents. As a result of these cuts, there are untenable
delays prosecution and resolution of cases in both the criminal and civil justice system, and it is
more difficult for members of the public to access the courts, particularly in the case of pro per
litigants, leaving children, parents, families, and victims of crimes without access to justice just
when they need it most especially in the areas of family law and juvenile justice. Justice
delayed is justice denied.
This Resolution: Would underscore CCBA’s support of restoring proper funding to the
judiciary and making the Legislature understand that the Judiciary is a co-equal branch of
government.
The Problem: Funding to the judiciary branch is grossly inadequate. This resolution makes
clear to the Legislature that they must adequately fund the judiciary as a co-equal branch of
government to avoid detrimental effects to individual litigants, members of the public and
society at large.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Shaun Dabby Jacobs, 200 North Main
Street, 7th Floor, Los Angeles, CA 90012, ph. (213) 978-8288; fax (213) 978-8216; email
shaun.jacobs@lacity.org
RESPONSIBLE FLOOR DELEGATE: Shaun Dabby Jacobs

RESOLUTION 02-01-2012
DIGEST
Trust Deed Defined as Mortgage
Amends Civil Code section 2920, to include deeds of trust in the definition of a “mortgage.”
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 2920, to include deeds of trust in the definition of a
“mortgage.” This resolution should be approved in principle because it makes the statute
consistent with both the interpretation courts have given to deeds of trusts and the common
understanding of deeds of trust.
As an initial point of clarification, this resolution would only amend Civil Code section 2920(b),
to strike out the words “other than a deed of trust.” The words “Section 2924,” “2924h” and
“Section 2985”, which are underlined in the resolution, are currently part of the statute and
therefore would not make any additional changes to existing law.
In 1969, the court in Domarad v. Fisher & Burke, Inc. (1969) 270 Cal.App.2d 543, 553, noted
that “in California there is little practical difference between mortgages and deeds of trust, that
they perform the same basic function, and that a deed of trust is ‘practically and substantially
only a mortgage with power of sale (citations omitted).” Specifically citing Civil Code sections
2920 through 2953, that same court went on to note that “deeds of trust are analogized to
mortgages and the same rules are generally applied to deeds of trust that are applied to
mortgages.” (Ibid.) For all practical purposes, the courts have interpreted “deeds of trust” as
“mortgages,” since a deed of trust is a mortgage; it just has a power of sale attached to it.
Further, Civil Code section 2924, includes deeds of trust (the transfer of an interest in property as
security for the performance of another act) in the definition of a “mortgage.” Therefore,
because courts have interpreted deeds of trust as being interchangeable with the rules and
procedures governing mortgages, there is now little reason to exclude “deeds of trust” from the
definition of a mortgage.
TEXT OF RESOLUTION
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that
legislation be sponsored to amend Civil Code section 2920 to read as follows:
1
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§ 2920
(a) A mortgage is a contract by which specific property, including an estate for years in
real property, is hypothecated for the performance of an act, without the necessity of a change of
possession.
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(b) For purposes of Sections 2924 to 2924h, inclusive, “mortgage” also means any
security device or instrument, other than a deed of trust, that confers a power of sale affecting
real property or an estate for years therein, to be exercised after breach of the obligation so
secured, including a real property sales contract, as defined in Section 2985, which contains such
a provision.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Civil Code section 2920, subdivision (b) appears to exclude Trust Deeds from the
definition of Mortgage. This appears to be based on the old fiction (somewhat technically true)
that someone who executes a Trust Deed actually “conveys” the property to the trustee who then
owns legal title for the benefit of the beneficiary, subject to “reconveyance” to the trustor upon
satisfaction of the obligation giving rise to the necessity for security to the beneficiary the Trust
Deed represents. This distinction is based on the idea that if the encumbrance is a true
“mortgage,” a lawsuit must be filed to “foreclose” on the “equity of redemption.”
This Resolution: This Resolution would recognize that a Trust Deed is nothing more than a
mortgage with a power of sale and without an equity of redemption.
The Problem: If one were to ask a lay homeowner whether she or he had a “mortgage,” chances
are the response would be yes. This is because the definition of mortgage in Civil Code section
2920, subdivision (a) actually describes the Trust Deed transaction which is, as to a lay person,
signing a document to secure repayment of a promissory note with the understanding that if the
repayment terms are not met, the property will be lost. No one does the old-fashioned mortgage
with requirement of foreclosure of equity of redemption any more. It only comes up after the
fact in situations where, for example, someone gives a grant or quitclaim deed to someone to
secure an obligation where the intention was never to convey fee title, and where there is no
power of sale in such deed.
The point of this resolution is to clarify the fact that any document given to secure the repayment
of a promissory note that is in the chain of title of the “mortgagor-trustor’s” real property is a
mortgage. It would also clarify the fact that persons who broker Trust Deed loans are Mortgage
Brokers as the term is defined in Civil Code section 2923.1.
IMPACT STATEMENT
This resolution might affect the interpretation of Civil Code section 2923.1.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad,
CA 92018-1826; Telephone (760) 930-9033; Fax (760) 930-9063; marnew@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: K. Martin White

RESOLUTION 02-02-2012
DIGEST
Trust Deeds: Agent Status and Assignment of Beneficial Interest to be Recorded
Adds Civil Code section 2924.1 to require authorization of an agent to act on behalf of a trustee,
mortgagee, or beneficiary, and any assignment of beneficial interest, be recorded.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 02-02-2009, which was withdrawn, and Resolution 06-03-2011, which was
approved as amended.
Reasons:
This resolution adds Civil Code section 2924.1 to require authorization of an agent to act on
behalf of a trustee, mortgagee, or beneficiary, and any assignment of beneficial interest, be
recorded. This resolution should be disapproved because it seeks to prevent an agency
relationship from existing unless an acknowledged document is recorded memorializing such.
When a trustee records a Notice of Default and Election to Sell, the borrower has a ready target
for any inquiry with respect to the propriety of the trustee’s sale process, which is the trustee.
The real question is whether the actual beneficiary wants the actual trustee to proceed with the
trustee’s sale process, and whether that process is legitimately implemented. If the purpose of the
resolution is to assure that the trustee’s sale process is properly conducted for purposes of record
title, then a provision somewhere the in the statutory scheme indicating that a Notice of Default
cannot be recorded unless documentation identifying the current trustee and beneficiary are also
of record would make sense. For example, amendment of Civil Code section 2932.5 to add deeds
of trust to its ambit, thereby requiring acknowledgment and recording of assignments before the
Notice of Default is recorded would appear to be a better approach.
However, this resolution would go much further, requiring recording of documentation of agency
relationships. This would create more work and if the lack of such a recording were viewed a
basis for attacking an otherwise legitimate trustee’s sale, would serve no legitimate purpose. The
lack of such notice, standing alone, would not be a basis for a claim of prejudice, if in fact the
borrower were in default under the terms of the promissory note and deed of trust and the sale
was otherwise properly conducted. Moreover, there is already a large body of law governing
agency (Civ. Code, §§ 2296 - 2357), and this resolution would unnecessarily carve out one
species of agency to shoulder additional burdens.
Assembly Bill 2425 (Mitchell) and Senate Bill 1471 (DeSauinier) would both address the
proponent’s concern through amendment of Civil Code section 2932.5 as described above.
Assembly Bill 1602 (Eng) also addresses the assignment issue, by requiring direct contact with
the borrower by the mortgagee, beneficiary, or authorized agent prior to recording of a Notice of
Default.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code section 2924.1 to read as follows:
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§ 2924.1
All references to authorized agents in § 2924 shall mean an agent whose authority to act
on behalf of the trustee, mortgagee, or beneficiary has been confirmed in a writing signed by the
trustee, mortgagee, or beneficiary, or an officer or authorized employee thereof, which writing
shall have been filed for record in the office of the recorder of each county wherein the
mortgaged or trust property or some part or parcel thereof is situated. If the trustee, mortgagee,
or beneficiary is an assignee for whom the agent is acting for an assignee of the original trustee,
mortgagee of beneficiary, a writing demonstrating such assignment shall also be filed for record
as described above.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Allows the holder of a deed of trust to record a notice of default acting through an
authorized agent. In many cases that agent will be the Mortgage Electronic Recording System
(MERS), an electronic data base of deeds of trusts and assignments of the same. However, only
the original deed of trust naming MERS as the deed of trust holder’s agent will have been
recorded with the county where the property is located. All assignments of the deed of trust are
recorded only with MERS.
This Resolution: Requires that, in order for an authorized agent of the holder or assignee of a
deed of trust to record a notice of default, there must be a recorded document authorizing the
agent to act for the current beneficiary.
The Problem: MERS is a private company owned by banks and mortgage processors. Its main
purpose was to be a private, electronic registry of repeated sales of mortgage loans as the number
of new mortgages and refinancings boomed. MERS saved lenders and servicers billions of
dollars in recording fees.
MERS is not the owner, holder or servicer of notes and deeds of trust, but it is usually
designated as the agent of the original note holder and deed of trust beneficiary, when the deed of
trust is recorded. Subsequent assignments are not recorded locally but are electronically
registered only with MERS.
In Gomes v. Countrywide Home Loans, Inc. (2011) 192 Cal.App.4th 1149, the California
Court of Appeal upheld the authority of MERS to act as the agent in a foreclosure proceeding of
an unrecorded assignee of the deed of trust, even though the court recognized that “a transfer of

an interest in a mortgage loan between two MERS members is unknown to those outside the …
system.” (Id. at 1151.)
Other courts have not been as charitable to MERS. In Mortgage Electronic Registration
System, Inc. vs. Southwest Homes of Arkansas, 2009 Ark. LEXIS 121 (2009), the court denied
MERS standing:
[W]e note that Arkansas is a recording state. Notice of transactions in real property is
provided by recording. In the present case, MERS was at best the agent of the lender. Yet
no other lender recorded its interest as an assignee of Pulaski Mortgage. Permitting an
agent such as MERS to step in and act without a recorded lender directing its action
would wreak havoc on notice in this state.
(Id. at *11.)
A property owner being foreclosed upon should be able to determine from the recorded
documents what entity purports to hold the deed of trust and to confirm that MERS is that
entity’s agent. The simple answer is to require that both the agent’s authority and any documents
assigning a deed of trust to the agent’s current principal be recorded. While that would defeat
the purpose of saving lenders the costs of recording, it would also increase the revenues of
financially distressed counties in California. That appears to be a fair trade for openness in the
process of assigning mortgages.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, 101 Howard Street, Suite
310, San Francisco, CA 94105; Tel: 415-444-6684; jhansenlaw101@gmail.com.
RESPONSIBLE FLOOR DELEGATE: John T. Hansen

RESOLUTION 02-03-2012
DIGEST
Common Interest Developments: Right to Counsel at Internal Dispute Resolution Proceedings
Amends Civil Code sections 1363.830 and 1363.840 to allow members of a planned community
association to have counsel present at internal dispute resolutions proceedings.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code sections 1363.830 and 1363.840 to allow members of a
planned community association to have counsel present at internal dispute resolution
proceedings. This resolution should be approved in principle with recommended amendments
because the presence of a member’s counsel will facilitate a successful resolution of the dispute.
Under the Davis-Sterling Act, the settlement of a dispute between a member or members and the
Association Board is encouraged prior to any party filing a lawsuit to enforce the CC&R’s. The
Civil Code sets out an internal dispute resolution procedure to be utilized by the parties in
resolving the dispute. (Civ. Code, §§1363.810-1363.850.) If the dispute is resolved to the
member’s satisfaction, the resolution proceedings are ended. However, if the dispute is not
resolved to the member’s satisfaction, the member may appeal to the Association Board of
Directors. (Civ. Code., §1363.830, subd. (d).)
There is no provision for counsel to attend the dispute resolution meeting for either party. Some
associations will have its counsel attend without notification and others will have its counsel
attend, but deny the member’s request to have counsel. Others will invite both parties to bring
counsel. Association CC&R’s and other rules are often difficult for a lay person to comprehend.
In any negotiation over a person’s home and/or living conditions, both that person and the
association should be allowed counsel, if desired. Counsel will assist the parties in understanding
the technical application of the CC&R’s and other rules and present solutions that might not have
occurred to the parties.
However, the resolution’s suggested amendment states that “the member and the association
have the right to be represented by counsel . . . .” This implies that, if either party cannot afford
counsel, the association will provide it. The intent of the proposed amendment would be more
clear if it were changed to read “The parties have a right to be represented by counsel at their
own expense when meeting and conferring” in both section1363.83, subdivision (f) and section
1363.840, subdivision (b)(4).

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code sections 1363.830 and 1363.840 to read as follows:
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§ 1363.830
A fair, reasonable, and expeditious dispute resolution procedure shall at a minimum
satisfy all of the following requirements:
(a) The procedure may be invoked by either party to the dispute. A request invoking the
procedure shall be in writing.
(b) The procedure shall provide for prompt deadlines. The procedure shall state the
maximum time for the association to act on a request invoking the procedure.
(c) If the procedure is invoked by a member, the association shall participate in the
procedure.
(d) If the procedure is invoked by the association, the member may elect not to participate
in the procedure. If the member participates but the dispute is resolved other than by agreement
of the member, the member shall have a right of appeal to the association's board of directors.
(e) A resolution of a dispute pursuant to the procedure, that is not in conflict with the law
or the governing documents, binds the association and is judicially enforceable. An agreement
reached pursuant to the procedure, that is not in conflict with the law or the governing
documents, binds the parties and is judicially enforceable.
(f) The procedure shall provide a means by which the member and the association may
explain their positions. The member and association have the right to be represented by counsel
in so explaining their positions.
(g) A member of the association shall not be charged a fee to participate in the process.
§ 1363.840
(a) This section applies in an association that does not otherwise provide a fair,
reasonable, and expeditious dispute resolution procedure. The procedure provided in this section
is fair, reasonable, and expeditious, within the meaning of this article.
(b) Either party to a dispute within the scope of this article may invoke the following
procedure:
(1) The party may request the other party to meet and confer in an effort to resolve the
dispute. The request shall be in writing.
(2) A member of an association may refuse a request to meet and confer. The association
may not refuse a request to meet and confer.
(3) The association's board of directors shall designate a member of the board to meet and
confer.
(4) The parties shall meet promptly at a mutually convenient time and place, explain their
positions to each other, and confer in good faith in an effort to resolve the dispute. The parties
have the right to be represented by counsel when meeting and conferring.
(5) A resolution of the dispute agreed to by the parties shall be memorialized in writing
and signed by the parties, including the board designee on behalf of the association.
(c) An agreement reached under this section binds the parties and is judicially
enforceable if both of the following conditions are satisfied:
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(1) The agreement is not in conflict with law or the governing documents of the common
interest development or association.
(2) The agreement is either consistent with the authority granted by the board of directors
to its designee or the agreement is ratified by the board of directors.
(d) A member of the association may not be charged a fee to participate in the process.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing Law: Requires an Internal Dispute Resolution (“IDR”) procedure, including a meet &
confer or other meeting at which the parties can explain their positions, in connection with a
dispute between an Association designed to manage a common interest development and a
member or members of that Association. However, the statutory scheme (known as the DavisStirling Common Interest Development Act, Civ. Code, §§ 1350, et seq.) does not make it clear
that the parties, particularly the member/individual owner, have a right to have counsel present at
an IDR meet and confer.
This Resolution: Would make it clear that the parties have the right to have counsel present at an
IDR meet and confer.
The Problem: Because the law is not clear that a member may appear with counsel at an IDR
meet and confer, some Associations are known to sometimes strategically insist that a member
cannot appear with counsel at the meet and confer. As a result, the purpose of the dispute
resolution processes (i.e., a productive meet and confer that staves off protracted and costly
litigation, the greatest brunt of which the individual owner/member would ultimately bear) is
negated. By their nature, these disputes and the meet & confers generally involve legal issues,
for which the presence of counsel is particularly appropriate and productive.
Making it clear that the parties have the right to counsel’s presence and participation will
promote and further the intent of the statutory scheme (to wit, early resolution of disputes).
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Daryl J. Miller, Russell & Miller, LLP,
4631 Teller Ave., Ste. 140, Newport Beach, CA 92660; 949 955 3570; fax: 949 851 2722;
daryl@rmattorneys.com.
RESPONSIBLE FLOOR DELEGATE: Edward Stone

COUNTER-ARGUMENT(S) TO RESOLUTION 02-03-2012
SACRAMENTO COUNTY BAR ASSOCIATION
The “Meet & Confer” provisions of Sections 1368.830 & 1368.840 of the
Davis-Stirling Common Interest Development Act (the “Act”) were intended to be an
opportunity for the parties to a dispute within a homeowners association to informally meet and
discuss their respective positions in the hopes that the dispute may be resolved at that stage
without the expense of more formalized proceedings. While the intent of this resolution may be
to ensure that a homeowner may have representation at informal “Meet & Confer” discussions
regarding a dispute with his homeowner’s association, the use of the term “right” creates a
guarantee of a constitutional level where no such right has existed, anywhere, for such property
disputes. If an owner could argue that he has a right to counsel being present but cannot afford to
pay for such, who is the guarantor of such right, and thus, will have to potentially pay to for it?
And is it wise to extend the right to counsel to such proceedings when county and state court
budgets are already thread bare?
Most often, such “Meet & Confer” discussions do result in a resolution of the matter between the
parties. There is no guarantee or prohibition of having counsel present at such informal meetings
under the Act, and thus, bespeaks of the effectiveness of the current statutory scheme. However,
a small change to the proposed wording within this resolution, from “has the right to” to “may”
would resolve the problem raised in this counter argument while maintaining the aims of the
resolution. The author has accepted such suggestion, and should the amendment be adopted,
then the SCBA Delegation would withdraw this counter argument.

RESOLUTION 02-04-2012
DIGEST
Construction: Recording Notice of Commencement of Work
Adds Civil Code sections 3091.5 and 3117.5 to require recording of Notices of Commencement
of Work for the purpose of establishing lien priorities and liability for construction defects.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 02-03-2009 and 04-02-2010, which were disapproved.
Reasons:
This resolution adds Civil Code sections 3091.5 and 3117.5 to require recording of Notices of
Commencement of Work for the purpose of establishing lien priorities and liability for
construction defects. This resolution should be disapproved because it adds a requirement of an
additional document as to each construction project, but provides no method for enforcement of
the requirement and no articulation of its actual effect.
Under current law, materialmen provide 20 day notices and must retain proof of same to back up
the validity of any Mechanic’s Lien they record. (Civ. Code, § 8200, et seq., effective July 1,
2012.) Also, an owner can record a Notice of Completion or Notice of Cessation. (Civ. Code, §
8180, et seq., effective July 1, 2012.) The purpose of these procedures is to give notice of
potential claims, or to induce action to enforce such claims. Because they are subject to misuse,
it remains the burden of the claimant to prove them up in the event of a dispute.
The notice procedure proposed by the proponent would do nothing more than articulate a
position on the part of the owner and the signing contractor as to when work commenced as to
that contractor. It would not create any sort of presumption, whether as to the commencement of
work for mechanic’s lien purposes, or the responsibility for construction defects, that would have
any actual legal effect, such matters remaining items of proof in the event of a dispute.
Although making the recording mandatory would promote uniformity, requiring such recordings
as to every construction project in the state and/or every construction contract would create a
financial burden on the construction process, without a concomitant benefit.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code sections 3091.5 and 3117.5 to read as follows:
1
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§ 3091.5
“Notice of commencement” means a written notice, signed and verified by the owner or
his or her agent and his or her contractor, containing all of the following:
(a) The date of commencement.
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(b) The name and address of the owner.
(c) The nature of the interest or estate of the owner.
(d) A description of the site sufficient for identification, containing the street address of
the site, if any. If a sufficient legal description of the site is given, the validity of the notice shall
not, however, be affected by the fact that the street address recited is erroneous or that such street
address is omitted.
(e) The name of the original contractor, if any, or if the notice is given only of
commencement of a contract for a particular portion of such work of improvement, as provided
in Section 3117.5, then the name of the original contractor under such contract, and a general
statement of the kind of work to be done or materials to be furnished pursuant to such contract.
(f) The expiration date of the notice of commencement. If the contract between the owner
and the original contractor named in the notice of commencement provides for a period of time
for completion of the construction of the work of improvement greater than 1 year, the notice of
commencement must state that it is effective for a period of 1 year plus any additional period of
time.
An owner or his or her agent and his or her contractor shall record a notice of
commencement in the office of the county recorder of the county in which the site is located,
within 10 days after commencement of any work of improvement, or recommencement of
completion of any work of improvement after default or abandonment. A notice of
commencement in otherwise proper form, verified and containing the information required by
this section together with notarized acknowledgment shall be accepted by the recorder for
recording.
If there is more than one owner, any notice of commencement signed by less than all of
such co-owners shall recite the names and addresses of all of such co-owners; and provided
further, that any notice of commencement signed by a successor in interest shall recite the names
and addresses of his or her transferor or transferors.
For the purpose of this section, owner is defined as set forth in subdivision (g) of Section
3092.
§ 3117.5
Where the work of improvement is not to be made pursuant to one original contract for
the work of improvement but is to be made in whole or in part pursuant to two or more original
contracts, each covering a particular portion of the work of improvement, the owner and the
contractor shall, within 10 days after commencement of any such contract for a particular portion
of the work of improvement, record a notice of commencement.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: There is no existing law that addresses notices of commencement.
This Resolution: The addition of proposed sections 3091.5 and 3117.5 of the Civil Code is
intended to benefit contractors and lender-owners of real property. Should a lender foreclose on a

construction project before the work is completed, a recorded notice of commencement would
evidence the contractor’s priority. If the new owner/lender or its contractors had the right to
record a notice of commencement, this would give the court a starting point to focus on from the
date of recording to determine if new owner/lender or its contractors were liable for the
construction defect. The recordation of the notice of commencement is mandatory. There will be
no confusion of the recording of multiple notices of commencement and notices of completion as
each notice of commencement requires a description of the work of improvement, or portion
thereof, to be performed or materials to be furnished. The cost to record the notice is nominal.
The Problem: There are two problems. First, a mechanic’s lien has priority on the date of
commencement of work. However, there is no formal document that puts the world on record
notice of such date. Second, a lender who forecloses on a construction loan before the project is
completed takes the risk of subsequently being sued for construction defect if the lender takes
over construction. A claimant may bring a construction defect lawsuit within ten years after
substantial completion of the project. Accordingly, it is very difficult, expensive and time
consuming to try to determine whether the prior owner/borrower or its contractors or the new
owner/lender or its contractors is the cause of the construction defect. Permits are not a sufficient
alternative because they don’t indicate a starting date of the work. They merely allow for certain
work to be performed. Lenders could foreclose and let time pass before they get a permit and
then let even more time pass before work re-commences. The date of foreclosure and the date a
permit is obtained are not sufficient indicators of when a lender commences work. In addition, it
is not likely that a new owner would be able to obtain an indemnity from a prior owner as to any
potential construction defect claims.
IMPACT STATEMENT
The proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Eric A. Altoon, Gordon Kemper LLP, 300
South Grand Avenue, 24th Floor, Los Angeles, CA 90071, 213/452-8279, fax 213/452-8296,
eric.altoon@gordonkemper.com
RESPONSIBLE FLOOR DELEGATE: Eric Altoon or Elizabeth Hanks

COUNTER-ARGUMENT(S) TO RESLOLUTION 02-04-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
Why should the owner solely determine when commencement of a work of improvement has
occurred? The owner, contractor, lender and title insurance company may have different
opinions whether the work commenced upon demolition, site clearing or other acts. Currently, if
there is a dispute, the court decides after all parties have presented facts and law supporting their
position.

SAN DIEGO COUNTY BAR ASSOCIATION
This Resolution places an unfair burden on the owner/contractor to follow a confusing series of
steps, to establish a start date for mechanics lien claimants and does not assure that it will solve
the problem presented in the supporting arguments. Proponent claims two problems exist under
current law, neither of which has substantive merit as will be explained.
The first proffered problem relates to mechanic lien priority and the assertion “there is no formal
document that puts the world on record notice of such date.” However, a recording is not
necessary because current law requires the contractor, subcontractor or material supplier to serve
the owner, reputed owner, lender and reputed lender with the mandatory 20-Day Preliminary
Notice. That provides those parties with an interest in the real property with “notice” of the
commencement of work and the potential for a mechanic’s lien if payment is not made for the
work of improvement.
The second proffered problem relates to lender foreclosure, specifically the potential liability to a
lender who takes over completion of the project for construction defects and an asserted
difficulty in determining liability as between the prior owner and its contractors versus the lender
and its contractors. First, a lender is already able to avoid liability by remaining in the role of
lender and not stepping into the role of developer in relation to construction and completion of
the project. (See Civ. Code, §3434.) However, if the lender steps into the role of developer to
complete the project, then accepts the potential liabilities along with the potential profits to be
gained from completion and sale of a completed project. The proffered “Notice of
Commencement” does not provide any information that a construction lender will not already
have via fund control mechanisms to identify contractors, subcontractors and others who might
be liable in the event of a later construction defect suit.
The Resolution should also be disapproved on technical grounds. First, it requires filing of the
notice upon commencement or “recommencement” without defining when a “recommencement”
occurs. Also, by the time this Resolution comes up for debate at the Conference, Civil Code
sections 3082 et seq. related to mechanic’s liens and stop notices will have been repealed (eff.
July 1, 2012) and replaced by Civil Code sections 8000 et seq. (Stats. 2010, c. 697 (SB 189),
§16).

RESOLUTION 03-01-2012
DIGEST
Civil Penalties: Employer’s Due Process Rights Applicable to Section 226.3
Amends Labor Code section 226.3 to prohibit recovery of penalties by a private party via a civil
suit pursuant to the Private Attorneys General Act of 2004 (“PAGA”).
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Labor Code section 226.3 to prohibit recovery of penalties by a private
party via a civil suit pursuant to the Private Attorneys General Act of 2004 (“PAGA”). This
resolution should be approved in principle because it will prevent employees from trying to
collect section 226.3’s civil penalties without having to comply with other statutory protections
provided in the Labor Code.
PAGA allows an individual, who gives proper notice and complies with statutory requirements,
to bring a civil suit to collect civil penalties for violations of the Labor Code. Plaintiffs,
therefore, have been relying on PAGA to try and collect the higher civil penalties provided for in
Labor Code section 226.3 when an employer fails to comply with the requirements of Labor
Code section 226. This is not proper and this resolution would prohibit this in the future.
While Labor Code section 226.3 provides for civil penalties, it does so in conjunction with Labor
Code sections 226.4 and 226.5. Those two sections give power of inspection and citation to the
Labor Commissioner, as well as provide an administrative process by which the citation can be
challenged. In allowing section 226.3’s penalties to be recovered via PAGA, not only is no
citation required to impose the penalty, but employers also are no longer protected by the
administrative rights given to them in section 226.5. This is unfair to employers and acts as an
end run around the protections provided for in the Code. Moreover, prohibiting plaintiffs from
seeking section 226.3’s penalties via PAGA will not be prejudicial as PAGA can still be used to
seek civil penalties under Labor Code section 226, along with other options available to
employees for when an employer does not keep proper payroll records as required by law.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Labor Code section 226.3 to read as follows:
1
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§ 226.3
Any employer who violates subdivision (a) of Section 226 shall be subject to a civil
penalty in the amount of two hundred fifty dollars ($250) per employee, per violation in an initial
citation and one thousand dollars ($1,000) per employee for each violation in a subsequent
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citation, for which the employer fails to provide the employee a wage deduction statement or
fails to keep the records required in subdivision (a) of Section 226. The civil penalties provided
for in this section are in addition to any other penalty provided by law. In enforcing this section,
the Labor Commissioner shall take into consideration whether the violation was inadvertent, and
in his or her discretion, may decide not to penalize an employer for a first violation when that
violation was due to a clerical error or inadvertent mistake.
The penalties provided by this section cannot be recovered by private parties through a
civil suit, notwithstanding any provisions of this Code, including, but not limited to, sections
2698 et seq., the Private Attorneys General Act of 2004.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Alameda County Bar Association
STATEMENT OF REASONS
Existing Law: Currently, courts disagree whether, and under what conditions, an employeeplaintiff acting as a private attorney general can recover the civil penalties in Labor Code section
226.3 for noncompliant payroll records.
This Resolution: Would prohibit recovery of section 226.3’s penalties except according to the
procedures found in sections 226.4 and 226.5.
The Problem: Plaintiffs are using the Private Attorneys General Act of 2004 (aka “PAGA”) to
recover civil penalties under Labor Code section 226.3 without following statutory protections
for employers which are set forth in sections 226.4 and 226.5. For various reasons, PAGA
claims have recently exploded in popularity; furthermore, section 200.5, effective January 1,
2012, triples the statute of limitations, suggesting a further increase is likely. PAGA enables
employees to seek civil penalties previously recoverable only by the State, “subject to the same
limitations and conditions.” (See Labor Code, § 2699, subd. (e)(1).) Nonetheless, plaintiffs
seeking 226.3 penalties in court evade safeguards added in 1979 with section 226.3. (See Labor
Code, §§ 226.4 and 226.5 (regarding citations and hearings).)
Some courts have already suggested employees can recover 226.3’s penalties. (See, e.g.,
Pelton v. Panda Restaurant Group, Inc., et al. (C.D. Cal. 2011) 2011 U.S. Dist. LEXIS 66108.)
If plaintiffs are permitted to use PAGA to seek section 226.3 penalties in a civil court, defendants
will be deprived of the right to an administrative hearing provided by section 226.5. Clearly, a
civil hearing is not the equivalent of section 226.5’s administrative hearing because 226.5 also
states that an employer can appeal the result of the administrative hearing to the superior court.
(See Labor Code, § 226.5, subd. (a).) If plaintiffs are permitted to use PAGA to seek section
226.3 penalties, defendants will be stripped of statutory due process rights.
The legislature did not require such detailed procedures for other civil penalties. (See, e.g., Labor
Code, §§ 225.5, 256, or 558.) Additional procedures are important here because section 226.3’s
penalties are uniquely severe; most penalties, including PAGA’s default, are $100 and then $200
for initial and subsequent citations, or are even smaller penalties coupled with recovery of unpaid

wages (e.g., Labor Code, § 558), but section 226.3’s penalties are $1,000 per employee, per
violation, after the initial violation, which is $250.
This legislative change would not eliminate any workers’ rights. Employees have multiple
remedies for noncompliant payroll records, including statutory penalties through section 226
itself. Plaintiffs can also recover PAGA’s default civil penalties for the same violation as well as
related civil penalties found in section 1174.5.
By seeking section 226.3 penalties, plaintiffs are trying to pluck these penalties from their
statutory scheme. Awarding $1,000 per penalty for an entire group of employees, without
respecting the safeguards intended by the legislature, will result in windfalls for plaintiffs and
crippling, if not bankrupting, losses to countless employers.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Stephen Noel Ilg, 788 Harrison St., Suite
635, San Francisco, CA, phone: (510)520-6365, e-mail: stephenilg@gmail.com
RESPONSIBLE FLOOR DELEGATE: Stephen Noel Ilg

RESOLUTION 03-02-2012
DIGEST
Employee Rights: Employee’s Right to Inspect Documents Maintained By Third Parties
Amends Labor Code section 1198.5 to permit employees to inspect medical and health records
maintained by their employers, or by third parties at the employer’s direction.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 02-01-05 and 02-07-05, both of which were approved in principle.
Reasons:
This resolution amends Labor Code section 1198.5 to permit employees to inspect medical and
health records maintained by their employers, or by third parties at the employer’s direction.
This resolution should be approved in principle because it clarifies that employees have a right to
inspect certain records maintained both by their employer, and by a third party at their
employer’s direction.
Presently, Labor Code section 1198.5 permits employees to inspect their own personnel records,
which the statute defines as including records relating to the employee’s performance. This
resolution would amend section 1198.5 to expand the categories of documents to which
employees would have right to inspect. Specifically, the proposed amendments to the statute
would define “personnel records” to include records relating to the employee’s own health
and/or medical condition, in addition to performance documents. Finally, this resolution would
permit employees to inspect personnel records which are stored by the employer directly, or by a
third party at the employer’s direction.
Under the current statute, employers are permitted to control, within reasonable limits, when and
how to produce personnel records maintained by the employer itself. However, the current
statute does not include health and/or medical information within its definition of “personnel
records.” Because employers are increasingly outsourcing maintenance of traditional human
resource functions, including administration of medical leave and benefits, to third party
providers, this resolution clarifies that employers have a duty to permit inspection of files that are
not maintained by the employer directly.
Further, employers regularly maintain separately from an employee’s “personnel file,” the
employer’s files for medical and benefit information, which often include documentation
concerning the employer’s administration of family and medical leave, and records relating to
return to work evaluations and reasonable accommodations. While existing law does grant
employees a right to inspect the employee’s personnel file, the law is arguably ambiguous
regarding whether that right includes (1) the right to inspect personnel records relating to the
employee’s health and/or medical condition, and (2) the right to inspect personnel records that
are maintained by a third party at the direction of the employer.

This resolution furthers the professed intent of Labor Code section 1198.5 in clarifying that an
employee’s right to inspect personnel records includes the right to inspect all such records,
regardless of where and how they are maintained, and subject to the specific exclusions and
limitations currently in place.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Labor Code section 1198.5 to read as follows:
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§ 1198.5
(a) Every employee has the right to inspect the personnel records that the employer
maintains relating to the employee's performance, to the employee’s own health and/or medical
condition, or to any grievance concerning the employee. As used in this section, personnel
records maintained by the employer include personnel records maintained by a third party at the
direction of the employer.
(b) The employer shall make the contents of those personnel records available to the
employee at reasonable intervals and at reasonable times. Except as provided in paragraph (3) of
subdivision (c), the employer shall not be required to make those personnel records available at a
time when the employee is actually required to render service to the employer.
(c) The employer shall do one of the following:
(1) Keep a copy of each employee's personnel records at the place where the employee
reports to work.
(2) Make the employee's personnel records available at the place where the employee
reports to work within a reasonable period of time following an employee's request.
(3) Permit the employee to inspect the personnel records at the location where the
employer stores and/or maintains the personnel records, with no loss of compensation to the
employee.
(d) The requirements of this section shall not apply to:
(1) Records relating to the investigation of a possible criminal offense.
(2) Letters of reference.
(3) Ratings, reports, or records that were:
(A) Obtained prior to the employee's employment.
(B) Prepared by identifiable examination committee members.
(C) Obtained in connection with a promotional examination.
(4) Employees who are subject to the Public Safety Officers Procedural Bill of Rights,
Chapter 9.7 (commencing with Section 3300) of Division 4 of Title 1 of the Government Code.
(5) Employees of agencies subject to the Information Practices Act of 1977 (Title 1.8
(commencing with Section 1798) of Part 4 of Division 3 of the Civil Code).
(e) The Labor Commissioner may adopt regulations that determine the reasonable times
and reasonable intervals for the inspection of records maintained by an employer that is not a
public agency.
(f) If a public agency has established an independent employee relations board or
commission, an employee shall first seek relief regarding any matter or dispute relating to this
section from that board or commission before pursuing any available judicial remedy.
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(g) In enacting this section, it is the intent of the Legislature to establish minimum
standards for the inspection of personnel records by employees. Nothing in this section shall be
construed to prevent the establishment of additional rules for the inspection of personnel records
that are established as the result of agreements between an employer and a recognized employee
organization.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Alameda County Bar Association
STATEMENT OF REASONS
Existing Law: Allows an employee to inspect employee records and provides that the employer
make the personnel records of the employee available at reasonable intervals and at reasonable
times. Existing law also exempts certain records from disclosure, states legislative intent to
establish minimum standards, and allows additional rules to be established through collective
bargaining.
This Resolution: Would clarify that the employee’s right to inspect personnel records specifically
includes the right to inspect health/medical and benefit records pertaining to that employee
whether or not such medical and benefit records are maintained by the employer itself, or are
maintained for the employer by a third party. Allows employers to control, within reasonable
limits already provided for in this section, when and how to produce personnel records
maintained by third parties at the direction of the employer.
The Problem: Employers increasingly are outsourcing maintenance of traditional human resource
functions, including administration of medical leave and benefits, to third party providers.
Employers regularly maintain separately from an employee’s “personnel file,” the employer’s
files for medical and benefit information, which often include documentation concerning the
employer’s administration of family and medical leave, and records relating to return to work
evaluations and reasonable accommodations. While existing law does grant employees a right to
inspect the employee’s personnel file, the law is arguably ambiguous regarding whether that
right includes (1) the right to inspect personnel records relating to the employee’s health and/or
medical condition, and (2) the right to inspect personnel records that are maintained by a third
party at the direction of the employer.
This resolution makes two changes. First, the resolution makes clear that employers should
continue to be allowed to have personnel records maintained by a third party, but this logistical
arrangement should not result in an employee being denied her right to inspect these records
simply because they are maintained by a third party. Second, the resolution clarifies that
“personnel records,” as used in this section, includes records relating to the employee’s own
health or medical condition. Employees seeking to bring litigation against their current or
former employer often need this documentation in order to adequately evaluate the merits of
bringing suit. Presently, such employees, seeking documentation in support of possible legal
action may be forced to file suit and proceed with discovery in order to have these additional
personnel records evaluated by counsel. This results in increased needless litigation where an

employee is unable to solicit an informed pre-litigation evaluation on the merits of her potential
claims against the employer. This resolution furthers the professed intent of Labor Code section
1198.5 in clarifying that an employee’s right to inspect personnel records includes the right to
inspect all such records, regardless of where and how they are maintained, and subject to the
specific exclusions and limitations currently in place.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR/PERMANENT CONTACT: Latika Malkani, Siegel, LeWitter & Malkani, 1939
Harrison Street, Suite 307, Oakland, CA 94612, 510-452-5000, 510-452-5004 (fax),
lmalkani@sl-employmentlaw.com
RESPONSIBLE FLOOR DELEGATE: Latika Malkani

COUNTER-ARGUMENT(S) TO RESOLUTION 03-02-2012
SAN DIEGO COUNTY BAR ASSOCIATION
The title of this resolution is misleading: this resolution does not provide a right to, or even
mention the right to, “copy” personnel records. Furthermore, contrary to the proponent’s
statements of reasons, this resolution does not adequately address the logistics of permitting an
employee to inspect personnel records maintained by third parties.
This delegation would approve this resolution in principle if the title were to be amended to
delete the words “and Copy”; and the text were to be amended to address, in section (c)(3),
reasonable logistics for the required employee inspection as that pertains to records maintained
by third parties.
The title of this resolution is misleading: this resolution does not provide a right to, or even
mention the right to, “copy” personnel records. Furthermore, contrary to the proponent’s
statements of reasons, this resolution does not adequately address the logistics of permitting an
employee to inspect personnel records maintained by third parties.
This delegation would approve this resolution in principle if the title were to be amended to
delete the words “and Copy”; and the text were to be amended to address, in section (c)(3),
reasonable logistics for the required employee inspection as that pertains to records maintained
by third parties.

RESOLUTION 03-03-2012
DIGEST
Maximum Hours For Medical Residents
Adds Labor Code section 857 to establish duty hour limits for medical residents.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Labor Code section 857 to establish duty hour limits for medical residents.
This resolution should be disapproved because it relies on vague and overly broad definitions
and provides no method of oversight or enforcement of the requirements.
This resolution seeks to impose limits as to how long medical residents can work for consecutive
hours, or hours in a week, without receiving mandatory rest or time off. In doing so, however,
the resolution relies on vague and overbroad definitions of certain terms. The term “duty hours”
includes so many activities outside of patient care – administrative duties, academic
requirements, and voluntary moonlighting, just to name a few – that a resident’s 16-hour daily
limit or 80-hour weekly limit can quickly be filled with matters other than the in-depth training
in the field being studied, which is the purpose of residency. Moreover, the definition of
“resident” itself is overbroad as interns, residents, and fellows are different stages of medical
practice and education and should not be lumped together under one umbrella definition.
More significantly, though, is that the resolution provides for no method of oversight or
enforcement. Although it does reference a “program director” who is supposed to be notified
anytime a resident voluntarily works beyond his or her permitted hours, there is no other
individual or agency tasked with ensuring that hospitals, doctors, and residents comply with the
resolution’s mandates. Similarly, if the mandates are violated, there is nothing to punish the
violators. Imposing caps on work hours has no purpose if there is no response when the caps are
violated.
There is no dispute that medical residents work long hours and are often lacking in sleep. While
this resolution is well intentioned, it will not solve the problem it seeks to fix.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 857 to read as follows:
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§ 857
(a)
(1)

Definitions:
“At-Home Call”: A call taken from outside the assigned site.
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(2)
“Duty Hours”: All clinical and academic activities related to the program; i.e.,
patient care (both inpatient and outpatient), administrative duties relative to patient care, the
provision for transfer of patient care, time spent in-house during call activities, and scheduled
activities, such as conferences; and all Internal and External Moonlighting. Duty hours do not
include reading and preparation time spent away from the duty site.
(3)
“External Moonlighting”: Voluntary, compensated, medically related work
performed outside the institution where the Resident is in training or at any of its related
participating sites.
(4)
“In-House Call”: Duty hours beyond the normal work day when Residents are
required to be immediately available in the assigned institution.
(5)
“Internal Moonlighting”: Voluntary, compensated, medically-related work (not
related with training requirements) performed within the institution in which the resident is in
training or at any of its related participating sites.
(6)
“Resident”: Any physician in an accredited graduate medical education program,
including interns, residents, and fellows.
(b)
Duty hours for all Residents must be limited to eighty (80) hours per week,
averaged over a four week period.
(c)
Residents must be scheduled for a minimum of one day free of duty every seven
days.
(d)
Scheduled Duty Hours of Post Graduate Year (PGY)-1 Residents must not exceed
a maximum of sixteen (16) hours of continuous duty.
(e)
The maximum shift length of PGY-2 Residents and above may not exceed
twenty-four (24) hours, which shall consist of (i) up to sixteen (16) continuous Duty Hours; (ii)
at least five (5) hours of uninterrupted sleep after working sixteen (16) continuous Duty Hours,
which shall be offered between 10 p.m. and 8 a.m. to the extent feasible; and (iii) up to three (3)
hours in order to transition care.
(f)
In unusual circumstances, Residents, on their own initiative, may remain beyond
their scheduled period of duty to continue to provide care to a single patient. Justifications for
such extensions of duty are limited to reasons of required continuity for a severely ill or unstable
patient, or humanistic attention to the needs of a patient or family. Under those circumstances,
the resident must: appropriately hand over the care of all other patients to the team responsible
for their continuing care; and, document the reasons for remaining to care for the patient in
question and submit that documentation in every circumstance to the program director. The
program director must review each submission of additional service, and track both individual
resident and program-wide episodes of additional duty.
(g)
Residents must have at least ten (10) hours free of duty after working a day shift,
at least twelve (12) hours free of duty after working a night shift, and at least fourteen (14) hours
free of duty after working any extended shift of twenty-four (24) hours.
(h)
Residents must not be scheduled for more than four consecutive in-hospital night
shifts and must be given forty-eight (48) hours free of duty after working four consecutive inhospital night shifts.
(i)
Residents must be scheduled for In-House Call no more frequently than everythird-night.
(j)
Time spent in the hospital by Residents on At-Home Call counts towards the
eighty (80) hour maximum weekly Duty Hours limit under subsection (b), but does not restart
the clock for time off between scheduled duty periods under subsection (g). The frequency of
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At-Home call is not subject to the every-third-night limitation under subsection (i), but must
satisfy the requirement for one-day-in-seven free of duty as set forth in subsection (c). At-Home
Call must not be so frequent or taxing as to preclude rest or reasonable personal time for each
Resident.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: There is no federal or California law that limits the duty hours for medical
residents.
This Resolution: This law would establish duty hour limits for medical residents. Specifically,
this resolution would: (i) establish maximum duty hours of eighty (80) hours per week; (ii)
establish that sixteen (16) hours is the maximum number of continuous hours that a medical
resident may work without sleep; (iii) require medical residents receive at least one day free of
duty per week; (iv) require medical residents receive at least ten (10) hours of time off after day
shifts, twelve (12) hours of time off after working a night shift, and fourteen (14) hours of time
off after working any extended shift of twenty-four (24) hours; (v) establish four consecutive inhospital night shifts as the maximum number of consecutive night shifts, and require residents
receives forty-eight (48) hours free of duty after working four consecutive in-hospital night
shifts; and (vi) establish that residents may be scheduled for in-house call no more frequently
than every third night.
The Problem: During medical residency, residents often work long hours with limited time off
to catch up on their sleep. They can experience fatigue on the job, contributing to increased
errors and accidents. The Accreditation Council for Graduate Medical Education (ACGME)
adopted guidelines for all accredited medical training institutions in the United States in July
2003, which was updated in July 2011. A report from the Institute of Medicine, entitled,
“Resident Duty Hours: Enhancing Sleep, Supervision, and Safety” (“IOM Report”) asserts that
revisions to medical residents’ workloads and duty hours are necessary to better protect patients
against fatigue-related errors and to enhance the learning environment for doctors in training.
The IOM Report recommended revisions to the ACGME’s regulations related to duty hours.
The IOM Report states: “Because our healthcare system relies upon residents to provide 24-hour
coverage in teaching hospitals, these doctors-in-training typically do not have very much time off
during their residences to obtain the amount of sleep necessary to maintain peak performance. . .
. The science on sleep and human performance is clear that fatigue makes error more likely to
occur. Thus, the committee determined that any adjustments to duty hours should focus on
ensuring regular opportunities for sleep to prevent acute and chronic sleep deprivation and to
minimize opportunities for fatigue-related errors, rather than focus on simply reducing total duty
hours.” Institute of Medicine of the National Academies, Resident Duty Hours: Enhancing
Sleep, Supervision, and Safety (Dec. 2008), pp. 1-2.
This resolution is generally based on the ACGME July 2011 guidelines and the

recommendations in the IOM Report. A state law is necessary to ensure that these limits are
followed because the IOM reported that a “lack of adherence to current limits on duty hours is
common and underreported.” Id. at p. 2. Limiting the hours worked by medical residents is
critical to protecting patients from errors and accidents resulting from the residents’ fatigue, and
to improve the learning environment for medical residents.
IMPACT STATEMENT
This resolution does not affect any other law or statute. This resolution effectively modifies the
Accreditation Counsel for Graduate Medical Education’s Common Program Requirements
effective on July 1, 2011 for medical residents in California.
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper &
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 5410200, facsimile (415) 495-4332, E-mail: yonahara@freelandlaw.com.
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara

COUNTER-ARGUMENT(S) TO RESOLUTION 03-03-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
The proponent makes no showing that lawyers have any special expertise in suggesting the
parameters of training and working conditions for medical residents.
SAN DIEGO COUNTY BAR ASSOCIATION
The issues of fatigue, errors and accidents on the job, etc. raised by the proponent are not best
addressed by the California legislature or by adding a statute to the California Labor Code.
California attorneys do not have any special knowledge of, experience with, or expertise with
regard to the duty hours of medical residents.

RESOLUTION 03-04-2012
DIGEST
Commuter Benefits
Adds Labor Code section 274 and amends Revenue and Taxation Code section 17149 to require
employers to offer employees the opportunity to participate in a Transportation Benefits
Program.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 05-01-2008, which recommended a tax credit to promote the use of public
transportation and/or ridesharing, and was approved in principle, and virtually identical to
Resolution 04-05-2009, which was approved as amended.
Reasons:
This resolution adds Labor Code section 274 and amends Revenue and Taxation Code section
17149 to require employers to offer employees the opportunity to participate in a Transportation
Benefits Program. This resolution should be disapproved as its mandates a program already
available to employers, imposes additional costs on small businesses, and presumes that all
locales have viable public transportation systems.
Currently, federal and California law allow employers to establish Qualified Transportation
Fringe Benefits program which permits an employee to use up to $125 a month in pretax wages
to purchase transit passes or vanpool rides, and for the employer and employee to get tax benefits
from participating in such a program. This resolution, however, would take things one step
further and mandate that any employer that averages 25 or more employees a week must provide
such a program to any employee who works an average of 20 hours a week. By using an weekly
average rather than a minimum, though, it opens up the possibility that employers and employees
will qualify one week, but not the next, thereby resulting in an administrative nightmare.
Moreover, it seeks to impose such requirements even though some small business may not be
able to afford such a program and, more particularly, without any consideration of whether such
a program would logistically make sense for some employers.
Although San Francisco, whose Commuter Benefits Ordinance is the basis for this resolution,
has fairly robust public transportation options, many California locales do not. Thus, this
resolution will demand that an employer create a program and spend money for public
transportation options that just do not exist, are inefficient, or where the employer’s location is
not accessible by public transportation. Such a requirement is nonsensical. While encouraging
the use of public transportation is laudable, a “one size fits all” regulation is not a solution.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Labor Code section 274 and amend Revenue and Taxation Code section 17149
to read as follows:
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§ 274
(a)
Definitions
Whenever used in this Section, the following terms shall have the meanings set forth
below.
(1)
"Covered Employee" shall mean any person who performs an average of at least
twenty (20) hours of work per week for compensation within the state of California for the same
employer within the previous calendar month.
(2)
"Covered Employer" shall mean an employer for which an average of twenty-five
(25) or more persons per week perform work for compensation, and includes the state, political
subdivisions of the state, and municipalities.
(3)
"Transit Pass" shall mean any pass, token, fare card, voucher or similar item
entitling a person to transportation on public transit within the meaning of 26 U.S.C.
§132(f)(5)(A), as the federal law may be amended from time to time, including but not limited
to, travel by ferry, bus, trolley, streetcar, light rail or train.
(4)
"Transportation benefit Program" shall mean the program set forth in subdivisions
(b), (c) and (d).
(5)
"Vanpool" shall mean a 'commuter highway vehicle' within the meaning of 26
U.S.C. §132(f)(5)(B), as the federal law may be amended from time to time, which currently
means any highway vehicle:
(A)
the seating capacity of which is a least 6 adults (not including the driver) and
(B)
at least 80% of the mileage of which can reasonable be expected to be (i) for the
purpose of transporting employees in connection with travel between their residences and their
place of employment; and (ii) on trips during which the number of employees transported for
such purposes is at least ½ of the seating capacity of such vehicle (not including the driver).
(b)
Transportation Benefits Program
All Covered Employers shall provide at least one of the following transportation benefit
programs to Covered Employees:
(1)
A Pre-Tax Election: A program, consistent with 26 U.S.C. §132(f), allowing
employees to elect to exclude from taxable wages and compensation, employee commuting costs
incurred for Transit Passes or Vanpool charges (but not for parking), up to maximum level
allowed by federal tax law, 26 U.S.C. §132(f)(2), which is one hundred and twenty-five dollars
per month;
(2)
Employer Paid Benefit: A program whereby the employer supplies a Transit Pass
for the public transit system requested by each Covered Employee or reimbursement for
equivalent Vanpool charges, which shall not exceed $62 per month in 2012 (the amount shall
automatically increase annually by 3% rounded to the nearest dollar); or
(3)
Employer Provided Transit: Transportation furnished by the employer at no cost
to the Covered Employee in a Vanpool or bus, or similar multi-passenger vehicle operated by or
for the employer.
(c)
Administration and Enforcement
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(1)
The California Division of Labor Standards Enforcement shall promulgate rules
and regulations to implement the Transportation Benefits Program. Such rules and regulations
shall, to the extent consistent with this Section, conform to IRS regulations under 26 U.S.C.
§132(f).
(2)
The California Division of Labor Standards Enforcement shall maintain an
education and advice program to assist employers with meeting the requirements of the Transit
Benefit Program.
(3)
Any Covered Employer who fails to offer at least on transportation benefit
programs to Covered Employees as required by subdivision (b) is liable for a civil penalty not
exceeding $100.00 for a first violation, (B) a fine not exceeding $200.00 for a second violation
within the same year, and (C) a fine not exceeding $500.00 for each additional violation within
the same year, which is payable to the California Division of Labor Standards Enforcement.
(4)
The California Labor Commissioner or California Division of Labor Standards
Enforcement, may issue administrative citations to any Covered Employer who fails to provide
at least one transportation benefit programs to Covered employees as required by subdivision (b).
(5)
The State may not recover both administrative and civil penalties for the same
violation. Penalties collected under this Chapter, which may include recovery of enforcement
costs, shall be used to fund implementation and enforcement of the Transportation Benefits
Program.
§ 17149
(a) Gross income does not include compensation or the fair market value of any other
benefit, except salary or wages, received by an employee from an employer for participation in
any ridesharing arrangement in California, including those specified in subdivision (b).
(b) For purposes of this section, compensation or the fair market value of any other
benefit received for participation in a ridesharing arrangement in California includes
compensation or other benefit received for:
(1) Commuting in a vanpool.
(2) Commuting in a private commuter bus or buspool.
(3) A transit pass for use by the employee or his or her dependents, other than transit
passes for use by elementary and secondary school students who are dependents of the
employee.
(4) Commuting in a subscription taxipool.
(5) Commuting in a carpool.
(6) Free or subsidized parking.
(7) An employee's bicycling to or from his or her place of employment.
(8) Commuting by ferry.
(9) The use of an alternative transportation method, other than a method otherwise
specified in this subdivision, that reduces the use of a motor vehicle by a single occupant to
travel to or from that individual's place of employment.
(10) Travel to or from a telecommuting facility.
(c) For purposes of this section:
(1) "Vanpool" means seven or more persons commuting on a daily basis to and from
work by means of a vehicle with a seating arrangement designed to carry 7 to 15 adults,
including the driver, that is used to transport those persons who commute to and from work on a
regular basis.
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(1) "Vanpool" shall mean a 'commuter highway vehicle' within the meaning of 26 U.S.C.
§ 132(f)(5)(B), as the federal law may be amended from time to time, which currently means any
highway vehicle:
(A)
the seating capacity of which is a least 6 adults (not including the driver) and
(B)
at least 80 percent of the mileage of which can reasonable be expected to be (i) for
the purpose of transporting employees in connection with travel between their residences and
their place of employment; and (ii) on trips during which the number of employees transported
for such purposes is at least one-half of the seating capacity of such vehicle (not including the
driver).
(2) "Transit pass" means any purchase of transit rides that entitles the holder to any
number of transit rides to and from the workplace, whether at a discount rate or the base fare
rate.
(3) "Transit" means transportation service for use by the general public that utilizes
buses, railcars, or ferries with a seating capacity of 16 or more persons.
(2) "Transit Pass" shall mean any pass, token, fare card, voucher or similar item entitling
a person to transportation on public transit within the meaning of 26 U.S.C. § 132(f)(5)(A), as
the Federal law may be amended from time to time, including but not limited to, travel by ferry,
bus, trolley, streetcar, light rail or train.
(4) (3) "Subscription taxipool" means a type of service in which employers or groups of
employees contract with a public or private taxi operator to provide daily commuter service for a
group of preassembled subscribers on a prepaid or daily fare basis following a relatively fixed
route and schedule tailored to meet the needs of the subscribers.
(5) (4) "Ridesharing arrangement" means the transportation of persons in a motor vehicle
where that transportation is incidental to another purpose of the driver. The term includes
ridesharing arrangements known as carpools, vanpools, and buspools.
(6) (5) "Carpool" means two or more persons commuting on a daily basis to and from
work by means of a vehicle with a seating arrangement designed to carry less than seven adults,
including the driver.
(7) (6) "Buspool" means 16 or more persons commuting on a daily basis to and from
work by means of a vehicle with a seating arrangement designed to carry more than 15 adult
passengers.
(8) (7) "Private commuter bus" means a highway vehicle which meets all of the following
criteria:
(A) Has a seating capacity of at least seven adults, including the driver.
(B) At least 50 percent of the mileage of which can be reasonably expected to be used for
the purpose of transporting employees to and from work.
(C) Is acquired by the taxpayer on or after the date of enactment of this section.
(D) With respect to which the taxpayer makes an election under this paragraph on his or
her return for the taxable year in which the vehicle is placed in service.
(9) (8) "Free or subsidized parking" means the benefit received from an employer for
parking while participating in a ridesharing arrangement within California.
(10) (9) "Alternative commute program" means any alternative transportation method or
program the purpose of which is to reduce the use of a motor vehicle by a single occupant to
travel to and from that individual's place of employment.
(Proposed new language underlined; language to be deleted stricken)

PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Existing federal law allows employers to establish Qualified Transportation
Fringe Benefits (QTFB) deduction program under 26 U.S.C. § 132(f), allows employers to
establish to use up to $125 a month in pretax wages to purchase transit passes, vanpool rides, or
qualified parking. California law (Revenue and Taxation Code section 17149) also excludes
from gross income compensation or the fair market value of any other benefit, except salary or
wages, received by an employee from an employer for participation in any ridesharing
arrangement in California.
This Resolution: Requires employers with an average of twenty-five (25) or more persons per
week who perform work for compensation, the state, its political subdivisions, and municipalities
to offers its California employees who work at least twenty (20) hours a week the opportunity to
participate in a Transportation Benefits Program. Covered employers must offer one of the
following options:
1. Pre-tax Transit: Employer sets up a deduction program under existing federal law
(26 U.S.C. § 132(f)), which allows employees to use up to $125 per month in pretax wages to
purchase transit passes or vanpool rides.
2. Employer Paid Transit Benefits: Employer pays for workers’ transit fares on any of
the mass transit systems or reimburses workers for their vanpool expenses, in an amount not to
exceed $62 per month.
3. Employer Provided Transit: Employer offers workers free shuttle service on a
company-funded bus or van between home and place of business.
The resolution also makes conforming changes to the California Tax and Revenue Code section
17149 regarding the definitions of transit pass and vanpool.
The resolution is based on the San Francisco Commuter Benefits Ordinance and is substantially
the same as Amended Resolution 04/05/09, which passed on the floor.
The Problem: Although federal law allows employers to voluntarily establish a Qualified
Transportation Fringe Benefits deduction program so employees may use up to $125 a month in
pretax wages to purchase transit passes or vanpool rides, it is not mandatory to do so. In order to
relieve traffic congestion and reduce air pollution in California, it is important to make such
transportation benefits programs mandatory. Under this transportation benefits program,
employers can save up to 9% on payroll taxes and employees save up to 40% on their transit
costs for commuting using mass transit or vanpools.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper &
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 5410200, facsimile (415) 495-4332, yonahara@freelandlaw.com.
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara

COUNTER-ARGUMENT(S) TO RESOLUTION 03-04-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
Whereas an approach like this might make some sense on a consensual basis in an extremely
densely populated area like San Francisco, elsewhere in the state we are already plagued with
high taxes to pay for underused and inconvenient mass transit systems. People should be free to
make their own arrangements for housing and transportation, and employers should be free to
make their own decisions about what fringe benefits to offer.
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution would mandate an employee benefit program for certain employers with respect
to all employees working at least 20 hours per week. California employers are already free to
provide a tax exempt commuter benefit program. Government should not mandate an employee
benefit program, nor place new burdens, rules, paperwork, etc. on California employers; and
should not mandate what employee benefit programs an employer should provide.

RESOLUTION 03-05-2012
DIGEST
Whistleblower Protection: Recovery of Attorney’s Fees
Amends Labor Code section 1102.5 to permit the recovery of attorney’s fees and costs in a
whistleblower action as well as expand the definition of employers who are subject to such an
action.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Labor Code section 1102.5 to permit the recovery of attorney’s fees and
costs in a whistleblower action as well as expand the definition of employers who are subject to
such an action. The resolution should be disapproved because it unnecessarily expands the
definition of employers who are subject to whistleblower suits, as well as because it is a solution
in search of a problem.
This resolution would provide that a whistleblower, who is not a public agency or public official
acting in an official capacity, that successfully brings a lawsuit under section 1102.5 would now
be entitled to attorney’s fees and costs, including expert witness fees. This is unnecessary. As
the resolution states, such fees and costs are already recoverable when a person files a civil
action under the Private Attorney General Act (PAGA) for any violation of the statute. Although
the authors contend that the addition of awarding fees and costs to the statute is necessary
because it is currently ambiguous that a whistleblower needs to bring a lawsuit under section
1102.5 and PAGA to collect fees and costs, the authors cite to no case or statistical evidence that
this is ambiguous or even a problem that needs to be remedied. Moreover, costs for experts are
typically not recoverable unless the expert was ordered by the court. (Code Civ. Proc., § 1033.5,
subd. (a)(8)). There is no reason why a successful plaintiff in a whistleblower case should be
entitled to recover expert costs when other plaintiffs do not have that right. Whistleblower cases
are not the same as discrimination and harassment cases and there is no reason to award fees and
costs for a prevailing party who brings a section 1102.5 lawsuit simply because prevailing parties
in discrimination and harassment cases get fees and costs.
The resolution also needlessly expands the definition of employer. Although the statute does not
prohibit lawsuits to be filed against employers of any type, it currently states that only
corporations and limited liability companies can be hit with civil fines for violations of section
1102.5. The resolution would provide that any employer that employs five or more people can
also be subject to such a fine. However, there is no reason for small businesses be subject to
such penalties, nor does the resolution identify a particular problem that this new definition aims
to address.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Labor Code section 1102.5 to read as follows:
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§ 1102.5
(a) An employer may not make, adopt, or enforce any rule, regulation, or policy
preventing an employee from disclosing information to a government or law enforcement
agency, where the employee has reasonable cause to believe that the information discloses a
violation of state or federal statute, or a violation or noncompliance with a state or federal rule or
regulation.
(b) An employer may not retaliate against an employee for disclosing information to a
government or law enforcement agency, where the employee has reasonable cause to believe that
the information discloses a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.
(c) An employer may not retaliate against an employee for refusing to participate in an
activity that would result in a violation of state or federal statute, or a violation or noncompliance
with a state or federal rule or regulation.
(d) An employer may not retaliate against an employee for having exercised his or her
rights under subdivision (a), (b), or (c) in any former employment.
(e) A report made by an employee of a government agency to his or her employer is a
disclosure of information to a government or law enforcement agency pursuant to subdivisions
(a) and (b).
(f) In addition to other penalties, an employer, as defined in California Government Code
section 12926(d) that is a corporation or limited liability company is liable for a civil penalty not
exceeding ten thousand dollars ($10,000) for each violation of this section, as well as reasonable
attorney’s fees and costs, including expert witness fees, except where the action is filed by a
public agency or a public official, acting in an official capacity.
(g) This section does not apply to rules, regulations, or policies which implement, or to
actions by employers against employees who violate, the confidentiality of the lawyer-client
privilege of Article 3 (commencing with Section 950), the physician-patient privilege of Article
6 (commencing with Section 990) of Chapter 4 of Division 8 of the Evidence Code, or trade
secret information.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Permits recovery of attorney’s fees if the plaintiff also alleges a Labor Code
violation that provides for a civil penalty to be assessed and collected by the Labor and
Workforce Development Agency, or any of its departments, divisions, commissions, boards,
agencies, or employees (a Private Attorney General Act, or “PAGA” claim in conjunction with a
Labor Code section 1102.5 claim). In order to file a PAGA claim pursuant to Labor Code
section 2699.3, the employee must file a letter with the Labor and Workforce Development

Agency (LWDA) within one year of the act, thus instituting a claim pursuant to PAGA. The
statute of limitations for claims under Section 1102.5 is two years. An employee need not
institute a PAGA claim in order to bring a cause of action for violation of the statute, or a claim
for wrongful termination in violation of public policy based upon the statute – in other words, a
claim for violation of Labor Code section 1102.5 and a separate claim for a civil penalty
pursuant to Labor Code section 2699.3 may each be alleged independent of one another.
Existing law also provides that a claim for a violation of Labor Code section 1102.5 may only be
brought against a corporation.
This Resolution: Clarifies that attorney’s fees are available to a prevailing whistleblower without
the need for the individual to allege a separate cause of action pursuant to Labor Code section
2699.3. This Resolution further clarifies that the whistleblower protections articulated in Labor
Code section 1102.5 are imposed upon employers as defined in FEHA (employers with 5 or
more employees) rather than one type of entity.
The Problem: This mechanism is ambiguous, particularly in situations where a timely civil
action is filed, but not preceded by a PAGA letter. Accordingly, this statute requires clarification
that attorney’s fees and costs, including expert witness fees, are available to whistleblowers, the
same as individuals who are harassed or discriminated against under FEHA.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Larry Organ and Barbara Figari, Equality
Lawyers, LLP 407 San Anselmo Avenue, Suite 201, San Anselmo, CA 94960, (415) 453-4740,
Barbara@equalitylawyers.com
RESPONSIBLE FLOOR DELEGATES: Larry Organ and Barbara Figari

COUNTER-ARGUMENT(S) TO RESOLUTION 03-05-2012
ORANGE COUNTY BAR ASSOCIATION
This resolution should be defeated because it expands the definition of “costs” beyond its current
scope without any rationale why these particular plaintiffs are entitled to their expert witness fees
as a matter of right. Under Code of Civil Procedure § 1033.5, only fees of expert witnesses
ordered by the court are recoverable (C.C.P. § 1033.5(a)(8).) Further, existing attorneys fees
statutes under the Labor Code do not expand the traditional definition of “costs” (see Code of
Civil Procedure § 1033.5) to include all expert witness fees (see, e.g., Lab. Code §§ 218.5, 1194,
and 1404). In particular, Labor Code § 2699, the Private Attorney General Act upon which this
proposal is apparently based, provides only for an award of “attorneys fees and costs” to an
“employee who prevails in any action.”

SAN DIEGO COUNTY BAR ASSOCIATION
The law already provides a means by which an aggrieved whistleblower employee can recovery
attorney’s fees and costs. The extreme penalties provided should not be awarded against sole
proprietors and individual, small business owners.

RESOLUTION 03-06-2012
DIGEST
Harassment Training: Expanded Scope to Include Unlawful Discrimination
Amends Government Code section 12950.1 to require employers to include unlawful
discrimination in the sexual harassment training for supervisors.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 12950.1 to require employers to include
unlawful discrimination in the sexual harassment training for supervisors. This resolution should
be disapproved because, although the goal is laudable, the resolution as drafted does not conform
with California’s anti-discrimination statutes. Specifically, its description of the topics of
training to be added does not conform to the description of anti-discrimination laws currently in
place in the California Fair Employment and Housing Act (FEHA).
Presently employers with 50 or more employees are required to provide at least two hours of
classroom or other effective interactive training and education regarding sexual harassment to all
supervisory employees every two years. Though existing law provides that the training and
education must include practical examples aimed at instructing supervisors in the prevention of
“harassment, discrimination, and retaliation,” only topics relating to sexual harassment are
included in the list of topics required to be covered in such training and education.
Unlawful discrimination on the basis of race, religion, ethnicity, gender, age, and national origin,
is of equal concern in the workplace with sexual harassment. Thus, many employers should train
employees in avoiding unlawful discrimination that can expose the employer to as much liability
as sexual harassment. In addition, public policy supports the effort to decrease or eliminate
invidious and unlawful discrimination. Adding unlawful discrimination to the required topics is
an important addition, but because the proposed text of this resolution does not include all of the
protected classifications pursuant to FEHA, this Resolution should not be approved in its current
form. In addition, another concern is whether two hours is enough time in which to cover both
training related to sexual harassment and training related to unlawful discrimination. For those
reasons, this Resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 12950.1 to read as follows:
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§ 12950.1
In addition to employer responsibilities set forth in subdivisions (j) and (k) of Section
12940 and in rules adopted by the department and the commission, every employer shall act to
ensure a workplace free of sexual harassment by implementing the following minimum
requirements:
(a) By January 1, 2006, an employer having 50 or more employees shall provide at least
two hours of classroom or other effective interactive training and education regarding sexual
harassment and unlawful discrimination, including on the basis of race, religion, ethnicity,
gender, age, and national origin to all supervisory employees who are employed as of July 1,
2005, and to all new supervisory employees within six months of their assumption of a
supervisory position. Any employer who has provided this training and education to a
supervisory employee after January 1, 2003, is not required to provide training and education by
the January 1, 2006, deadline. After January 1, 2006, each employer covered by this section shall
provide sexual harassment and unlawful discrimination training and education to each
supervisory employee once every two years. The training and education required by this section
shall include information and practical guidance regarding the federal and state statutory
provisions concerning the prohibitions against and the prevention and correction of sexual
harassment and unlawful discrimination and the remedies available to victims of sexual
harassment and unlawful discrimination in employment. The training and education shall also
include practical examples aimed at instructing supervisors in the prevention of harassment,
discrimination, and retaliation, and shall be presented by trainers or educators with knowledge
and expertise in the prevention of harassment, discrimination, and retaliation.
(b) The state shall incorporate the training required by subdivision (a) into the 80 hours of
training provided to all new supervisory employees pursuant to subdivision (b) of Section
19995.4 of the Government Code, using existing resources.
(c) For purposes of this section only, "employer" means any person regularly employing
50 or more persons or regularly receiving the services of 50 or more persons providing services
pursuant to a contract, or any person acting as an agent of an employer, directly or indirectly, the
state, or any political or civil subdivision of the state, and cities.
(d) Notwithstanding subdivisions (j) and (k) of Section 12940, a claim that the training
and education required by this section did not reach a particular individual or individuals shall
not in and of itself result in the liability of any employer to any present or former employee or
applicant in any action alleging sexual harassment or unlawful discrimination. Conversely, an
employer's compliance with this section does not insulate the employer from liability for sexual
harassment or unlawful discrimination of or by any current or former employee or applicant.
(e) If an employer violates the requirements of this section, the commission shall issue an
order requiring the employer to comply with these requirements.
(f) The training and education required by this section is intended to establish a minimum
threshold and should not discourage or relieve any employer from providing for longer, more
frequent, or more elaborate training and education regarding workplace harassment or other
forms of unlawful discrimination in order to meet its obligations to take all reasonable steps
necessary to prevent and correct harassment and discrimination.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association

STATEMENT OF REASONS
Existing Law: Requires that employers having 50 or more employees provide at least two hours
of classroom or other effective interactive training and education regarding sexual harassment to
all supervisory employees once every two years. The training and education must include
practical examples aimed at instructing supervisors in the prevention of harassment,
discrimination, and retaliation, must be presented by trainers or educators with knowledge and
expertise in the prevention of harassment, discrimination, and retaliation, and must include the
following topics:
 information and practical guidance regarding the federal and state statutory
provisions concerning the prohibition against and the prevention and correction of
sexual harassment; and,
 the remedies available to victims of sexual harassment in employment.
This Resolution: Would specifically enable and require employers to include unlawful
discrimination in the topics required to be covered in the training and education required under
this statute.
The Problem: Existing law mentions training regarding “discrimination” but lists only sexual
harassment in the topics required to be covered in supervisory employee training and education.
Unlawful discrimination, including on the basis of race, religion, ethnicity, gender, age, and
national origin, is of equal concern in the workplace with sexual harassment, many employers
would like to train employees in avoiding unlawful discrimination that can expose the employer
to as much liability as sexual harassment, and public policy supports the effort to decrease or
eliminate invidious and unlawful discrimination. Further, by adding unlawful discrimination to
the required topics, employers will have more flexibility to design training that both meets the
statutory minimum and also addresses workplace and harassment issues that particularly or more
specifically concern them.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR/PERMANENT CONTACT: Donald J. Hamman and Eve A. Brackmann, 660
Newport Center Drive, Suite 1600, Newport Beach, CA 92660-6422, (949) 725-4000 (phone),
(949) 823-5130 (fax), dhamman@sycr.com, ebrackmann@sycr.com
RESPONSIBLE FLOOR DELEGATE: Eve A. Brackmann

COUNTER-ARGUMENT(S) TO RESOLUTION 03-06-2012
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution adds matter to the training requirement which is entirely reasonable. The hours
of required training are not expanded, only the subject matter to be addressed is expanded in
accordance with common sense. However, as currently drafted, this resolution omits certain
protected categories from its requirement of training on unlawful discrimination.
This delegation would approve this resolution in principle if the following changes were made:
(1) amend the first paragraph of Section 12950.1 to include the new subject matter; and (2) add
“sexual orientation” to the list of bases for discrimination about which training should be
provided. In other words, make the language consistent with current categories of unlawful
discrimination prohibited under the Fair Employment Housing Act.

RESOLUTION 03-07-2012
DIGEST
Mandatory Indemnification of Employees of Limited Liability Companies:
Adds Corporations Code section 17159 to provide the same indemnity rights to employees and
agents of limited liability companies that are provided to employees and agents of corporations.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No prior resolutions found.
Reasons:
This resolution adds Corporations Code section 17159 to provide the same indemnity rights to
employees and agents of limited liability companies that are provided to employees and agents of
corporations. This resolution should be disapproved because a limited liability company is
designed to be a separate and distinct type of business entity that does not have the same
obligations as a corporation, and is unnecessary because Corporations Code section 17155
already authorizes the articles of organization or operating agreement to provide for
indemnification of any agent of the LLC. Specifically, if an LLC chooses, it may provide in its
articles of organization or operating agreement that any agent of the LLC, including any
manager, member, officer, employee, may be indemnified against any judgments, settlements,
penalties, fines or expenses of any kind incurred as a result of acting in that capacity. Adding a
new Section 17159 is not only unnecessary, but it is inconsistent with the existing Section 17155
that already authorizes indemnification, and further would change the dynamic of what an LLC
is as an entity.
Finally, true employees of an LLC already have the indemnification rights provided by Labor
Code section 2802. The title of this resolution is misleading in its reference to providing
“employees” with indemnification rights. It is also misleading in stating that the indemnification
it would provide would be “mandatory.” Neither Corporations Code section 317 nor this
resolution, which parrots its wording, are at all clear as to anything mandatory, and deal
primarily with that which the subject entity has the power and the discretion to do.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Corporations Code section 17159 to read as follows:
1
2
3
4
5
6

§ 17159
(a) For the purposes of this section, “agent” means any person who is or was a member,
manager, officer, employee or other agent of the limited liability company, or is or was serving
at the request of the corporation as a director, officer, employee or agent of another foreign or
domestic corporation, partnership, joint venture, trust or other enterprise, or was a director,
officer, employee or agent of a foreign or domestic corporation which was a predecessor
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corporation of the limited liability company or of another enterprise at the request of such
predecessor corporation; “proceeding” means any threatened, pending or completed action or
proceeding, whether civil, criminal, administrative or investigative; and “expenses” includes
without limitation attorneys' fees and any expenses of establishing a right to indemnification
under subdivision (d) or paragraph (4) of subdivision (e).
(b) A limited liability company shall have power to indemnify any person who was or is a
party or is threatened to be made a party to any proceeding (other than an action by or in the right
of the limited liability company to procure a judgment in its favor) by reason of the fact that the
person is or was an agent of the limited liability company, against expenses, judgments, fines,
settlements, and other amounts actually and reasonably incurred in connection with the
proceeding if that person acted in good faith and in a manner the person reasonably believed to
be in the best interests of the limited liability company and, in the case of a criminal proceeding,
had no reasonable cause to believe the conduct of the person was unlawful. The termination of
any proceeding by judgment, order, settlement, conviction, or upon a plea of nolo contendere or
its equivalent shall not, of itself, create a presumption that the person did not act in good faith
and in a manner which the person reasonably believed to be in the best interests of the limited
liability company or that the person had reasonable cause to believe that the person's conduct
was unlawful.
(c) A limited liability company shall have power to indemnify any person who was or is a
party or is threatened to be made a party to any threatened, pending, or completed action by or in
the right of the limited liability company to procure a judgment in its favor by reason of the fact
that the person is or was an agent of the limited liability company, against expenses actually and
reasonably incurred by that person in connection with the defense or settlement of the action if
the person acted in good faith, in a manner the person believed to be in the best interests of the
limited liability company and its members. No indemnification shall be made under this
subdivision for any of the following:
(1) In respect of any claim, issue or matter as to which the person shall have been
adjudged to be liable to the limited liability company in the performance of that person's duty to
the limited liability company and its members, unless and only to the extent that the court in
which the proceeding is or was pending shall determine upon application that, in view of all the
circumstances of the case, the person is fairly and reasonably entitled to indemnity for expenses
and then only to the extent that the court shall determine.
(2) Of amounts paid in settling or otherwise disposing of a pending action without court
approval.
(3) Of expenses incurred in defending a pending action which is settled or otherwise
disposed of without court approval.
(d) To the extent that an agent of a limited liability company has been successful on the
merits in defense of any proceeding referred to in subdivision (b) or (c) or in defense of any
claim, issue, or matter therein, the agent shall be indemnified against expenses actually and
reasonably incurred by the agent in connection therewith.
(e) Except as provided in subdivision (d), any indemnification under this section shall be
made by the limited liability company only if authorized in the specific case, upon a
determination that indemnification of the agent is proper in the circumstances because the agent
has met the applicable standard of conduct set forth in subdivision (b) or (c), by any of the
following:
(1) A majority vote of a quorum, consistent with the provisions of Sections 17103-17104
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of this Chapter, consisting of members who are not parties to such proceeding.
(2) If such a quorum of members is not obtainable, by independent legal counsel in a
written opinion.
(3) The court in which the proceeding is or was pending upon application made by the
limited liability company or the agent or the attorney or other person rendering services in
connection with the defense, whether or not the application by the agent, attorney or other person
is opposed by the limited liability company.
(f) Expenses incurred in defending any proceeding may be advanced by the limited
liability company prior to the final disposition of the proceeding upon receipt of an undertaking
by or on behalf of the agent to repay that amount if it shall be determined ultimately that the
agent is not entitled to be indemnified as authorized in this section.
(g) The indemnification authorized by this section shall not be deemed exclusive of any
additional rights to indemnification for breach of duty to the limited liability company and its
members while acting in the capacity of a manager or officer of the limited liability company to
the extent the additional rights to indemnification are authorized in an article provision adopted
pursuant to this Chapter. The indemnification provided by this section for acts, omissions, or
transactions while acting in the capacity of, or while serving as, a manager or officer of the
limited liability company but not involving breach of duty to the limited liability company and
its members shall not be deemed exclusive of any other rights to which those seeking
indemnification may be entitled under any bylaw, agreement, vote of members, or otherwise, to
the extent the additional rights to indemnification are authorized in the articles of organization.
An article provision authorizing indemnification “in excess of that otherwise permitted by
Section 17159” or “to the fullest extent permissible under California law” or the substantial
equivalent thereof shall be construed to be both a provision for additional indemnification for
breach of duty to the limited liability company and its members. The rights to indemnity
hereunder shall continue as to a person who has ceased to be a manager, member, officer,
employee, or agent and shall inure to the benefit of the heirs, executors, and administrators of the
person. Nothing contained in this section shall affect any right to indemnification to which
persons other than the managers, members, officers, or employees may be entitled by contract or
otherwise.
(h) No indemnification or advance shall be made under this section, except as provided in
subdivision (d) or paragraph (4) of subdivision (e), in any circumstance where it appears:
(1) That it would be inconsistent with a provision of the articles, bylaws, a resolution of
the members, or an agreement in effect at the time of the accrual of the alleged cause of action
asserted in the proceeding in which the expenses were incurred or other amounts were paid,
which prohibits or otherwise limits indemnification.
(2) That it would be inconsistent with any condition expressly imposed by a court in
approving a settlement.
(i) A limited liability company shall have power to purchase and maintain insurance on
behalf of any agent of the limited liability company against any liability asserted against or
incurred by the agent in that capacity or arising out of the agent's status as such whether or not
the limited liability company would have the power to indemnify the agent against that liability
under this section. The fact that a limited liability company owns all or a portion of the shares of
the company issuing a policy of insurance shall not render this subdivision inapplicable if either
of the following conditions are satisfied: (1) if the articles authorize indemnification in excess of
that authorized in this section and the insurance provided by this subdivision is limited as
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indemnification is required to be limited by paragraph (11) of subdivision (a) of Section 204; or
(2)(A) the company issuing the insurance policy is organized, licensed, and operated in a manner
that complies with the insurance laws and regulations applicable to its jurisdiction of
organization, (B) the company issuing the policy provides procedures for processing claims that
do not permit that company to be subject to the direct control of the limited liability company
that purchased that policy, and (C) the policy issued provides for some manner of risk sharing
between the issuer and purchaser of the policy, on one hand, and some unaffiliated person or
persons, on the other, such as by providing for more than one unaffiliated owner of the company
issuing the policy or by providing that a portion of the coverage furnished will be obtained from
some unaffiliated insurer or reinsurer.
(j) This section does not apply to any proceeding against any trustee, investment
manager, or other fiduciary of an employee benefit plan in that person's capacity as such, even
though the person may also be an agent as defined in subdivision (a) of the employer limited
liability company. A limited liability company shall have power to indemnify such a trustee,
investment manager, or other fiduciary to the extent permitted by subdivision (f) of Section 207.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: While Corporations Code section 317 on which the proposed statute is based
provides to agents and employees of corporations a right to be indemnified by the corporation
that employs them in “an action by or in the right of the corporation,” agents and employees of
limited liability companies lack such a right. In Nicholas Laboratories, LLC v. Chen (2011) 199
Cal.App.4th 1240, the Fourth District Court of Appeal “conclude[d] Corporations Code section
317 is inapplicable to limited liability companies” and denied the claim of an employee to
recover costs and fees incurred in successfully defending a claim by the limited liability
company that employed him.
This Resolution: This resolution would add a section to Chapter 1 of Title 2.5 of the
Corporations Code, Beverly-Killea Limited Liability Company Act, based on Corporations Code
section 317, to provide employees and agents of limited liability companies the same indemnity
rights the law currently provides to employees and agents of corporations.
The Problem: There is no good reason to deny to employees of limited liability companies
indemnity rights against their employers just because of the form of entity.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Michael R. Sohigian, 10940 Wilshire
Boulevard, Eighteenth Floor, Los Angeles, CA 90024; (310) 914-2494 (phone); (310) 914-2484
(fax); msohigian@mrslaw.net

RESPONSIBLE FLOOR DELEGATE: Mike Sohigian

COUNTER-ARGUMENT(S) TO RESOLUTION 03-07-2012
SACRAMENTO COUNTY BAR ASSOCIATION
Resolution 03-07-2012 is unnecessary because Corporations Code section 17155 already
authorizes the articles of organization or operating agreement to provide for indemnification of
any agent of the LLC (including any manager, member, officer, employee) against any
judgments, settlements, penalties, fines or expenses of any kind incurred as a result of acting in
the capacity of an agent. Adding a new Section 17159 is not only unnecessary, but it is
inconsistent with the existing Section 17155 that already authorizes indemnification. If the
proponent would like to change the current LLC indemnification law to require, rather than
permit, the LLC to indemnify any agent who was successful on the merits of a claim or
proceeding (as is the case with corporations in Corporations Code section 317(d)) then the
proponent should propose an amendment to the existing Section 17155.
SAN DIEGO COUNTY BAR ASSOCIATION
Limited liability companies are different from corporations in numerous respects, including their
inability to conduct certain types of businesses or provide services which require a license. They
are typically used by individuals and corporations to hold a single asset, or to conduct a single
type of business.
The resolution defines the term “agents” who are entitled to indemnification to include members,
i.e., owners of the subject entity. California Corporations Code section 317 does not provide
indemnification rights to owners, i.e., shareholders. California Corporations Code section 317 is
convoluted, difficult to read and ambiguous as to whether the indemnification rights it offers are
permissive or mandatory. Many of its provisions are drafted presumably to protect the owners,
shareholders of the corporation. This resolution would repeat the ambiguities and difficulties of
Corporations Code section 317, and would include those owners as having a right to
indemnification.
Finally, true employees of an LLC already have the indemnification rights provided by Labor
Code section 2802. The title of this resolution is misleading in its reference to providing
“employees” with indemnification rights. It is also misleading in stating that the indemnification
it would provide would be “mandatory.” Neither California Corporations Code section 317 nor
this resolution, which parrots its wording, are at all clear as to anything mandatory, and deal
primarily with that which the subject entity has the power and the discretion to do.

RESOLUTION 03-08-2012
DIGEST
Public Records: Restoration of Limited Public Access to Police Disciplinary Records
Amends Government Code sections 832.5 and 832.7 to provide greater access to records related
to complaints of police misconduct.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-12-2004, which was approved in principle, identical to Resolution
06-06-2007, which was approved in principle, and similar to Resolution 06-10-2009, which was
approved as amended.
Reasons:
This resolution amends Government Code sections 832.5 and 832.7 to provide greater access to
records related to complaints of police misconduct. This resolution should be disapproved
because it inadvertently seeks to amend code sections that do not exist.
The proponent seeks to improve access to law enforcement personnel records. However, the
relevant code sections are in the Penal Code, not the Government Code. Resolution 03-09-2012
properly addresses the correct code sections and is otherwise virtually identical to this.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code sections 832.5 and 832.7 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

§ 832.5
(a)(1) Each department or agency in this state that employs peace officers shall establish
a procedure to investigate complaints by members of the public against the personnel of these
departments or agencies, and shall make a written description of the procedure available to the
public.
(2) Each department or agency that employs custodial officers, as defined in Section
831.5, may establish a procedure to investigate complaints by members of the public against
those custodial officers employed by these departments or agencies, provided however, that any
procedure so established shall comply with the provisions of this section and with the provisions
of Section 832.7.
(b) Complaints and any reports or findings relating to these complaints shall be retained
for a period of at least five years. All complaints retained pursuant to this subdivision may be
maintained either in the peace or custodial officer's general personnel file or in a separate file
designated and maintained by the department or agency as provided by department or agency
policy, in accordance with all applicable requirements of law. However, prior to any official
determination regarding promotion, transfer, or disciplinary action by an officer's employing
department or agency, the complaints described by subdivision (c) shall be removed from the
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officer's general personnel file and placed in separate file designated by the department or
agency, in accordance with all applicable requirements of law.
(c) Complaints by members of the public that are determined by the peace or custodial
officer's employing agency to be frivolous, as defined in Section 128.5 of the Code of Civil
Procedure, or unfounded or exonerated, or any portion of a complaint that is determined to be
frivolous, unfounded, or exonerated, shall not be maintained in that officer's general personnel
file. However, these complaints shall be retained in other, separate files that shall be deemed
personnel records for purposes of the California Public Records Act (Chapter 3.5 (commencing
with Section 6250) of Division 7 of Title 1 of the Government Code) and Section 1043 of the
Evidence Code.
(1) Management of the peace or custodial officer's employing agency shall have access to
the files described in this subdivision.
(2) Management of the peace or custodial officer's employing agency shall not use the
complaints contained in these separate files for punitive or promotional purposes except as
permitted by subdivision (f) of Section 3304 of the Government Code.
(3) Management of the peace or custodial officer's employing agency may identify any
officer who is subject to the complaints maintained in these files which require counseling or
additional training. However, if a complaint is removed from the officer's personnel file, any
reference in the personnel file to the complaint or to a separate file shall be deleted.
(d) As used in this section, the following definitions apply:
(1) "General personnel file" means the file maintained by the agency containing the
primary records specific to each peace or custodial officer's employment, including evaluations,
assignments, status changes, and imposed discipline.
(2) "Unfounded" means that the investigation clearly established that the allegation is not
true.
(3) "Exonerated" means that the investigation clearly established that the actions of the
peace or custodial officer that formed the basis for the complaint are not violations of law or
department policy.
(4) "Department" or "agency" means the particular department or agency that directly
employs peace or custodial officers and which has established a procedure to investigate
complaints by members of the public against its personnel pursuant to subdivision (a) and that is
primarily responsible for the initial investigation of the complaints and the maintenance of its
investigative records. The term does not include any other governmental body that reviews the
investigations, findings or employment actions of a department or agency.
§ 832.7
(a) Peace officer or custodial officer personnel records and records maintained by any
state or local agency pursuant to Section 832.5, or information obtained from these records, are
confidential and shall not be disclosed in any criminal or civil proceeding except by discovery
pursuant to Sections 1043 and 1046 of the Evidence Code. This section shall not apply to
investigations or proceedings concerning the conduct of peace officers or custodial officers, or an
agency or department that employs those officers, conducted by a grand jury, a district attorney's
office, or the Attorney General's office.
(b) Notwithstanding subdivision (a), a department or agency shall release to the
complaining party a copy of his or her own statements at the time the complaint is filed.
(c) Notwithstanding subdivision (a), a department or agency that employs peace or
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custodial officers may disseminate data regarding the number, type, or disposition of complaints
(sustained, not sustained, exonerated, or unfounded) made against its officers if that information
is in a form which does not identify the individuals involved.
(d) Notwithstanding subdivision (a), a department or agency that employs peace or
custodial officers may release factual information concerning a disciplinary investigation if the
officer who is the subject of the disciplinary investigation, or the officer's agent or representative,
publicly makes a statement he or she knows to be false concerning the investigation or the
imposition of disciplinary action. Information may not be disclosed by the peace or custodial
officer's employer unless the false statement was published by an established medium of
communication, such as television, radio, or a newspaper. Disclosure of factual information by
the employing agency pursuant to this subdivision is limited to facts contained in the officer's
personnel file concerning the disciplinary investigation or imposition of disciplinary action that
specifically refute the false statements made public by the peace or custodial officer or his or her
agent or representative.
(e) Notwithstanding subdivision (a), with respect to each complaint charge, disciplinary
matter, or internal investigation that results in either discipline, a sustained complaint or charge,
or a finding that an officer's conduct was out of policy, a department or agency that employs
peace or custodial officers shall release:
(1) The name and badge number of the subject officer;
(2) The name and current address of the complainant, unless the complainant requests it
be kept confidential;
(3) A summary of the factual allegations contained in the complaint or other charging
document;
(4) The charges brought against the officer;
(5) The factual findings with respect to the conduct at issue;
(6) The discipline imposed or corrective action taken.
(f) Notwithstanding subdivision (a), in cases in which a civilian review board or
other governmental body outside the department or agency recommends imposition of
discipline or makes or recommends a finding that an officer's conduct was out of policy or that a
complaint was founded, and such finding is overturned or such recommendation not followed by
the department or agency that employs the peace officer, the department or agency may in its
discretion release any information already released by the outside body as well as a summary of
the grounds for overturning the outside body's finding or not following its recommendation.
(g)(1) The department or agency shall provide written notification to the complaining
party of the disposition of the complaint within 30 days of the disposition.
(2) The notification described in this subdivision shall not be conclusive or binding or
admissible as evidence in any separate or subsequent action or proceeding brought before an
arbitrator, court, or judge of this state or the United States.
(h) Nothing in this section shall affect the discovery or disclosure of information
contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the
Evidence Code.
(i) Information disclosable pursuant to this section shall be made available upon request
pursuant to the Section 6250 et seq. of the Government Code.
(Proposed new language underlined; language to be deleted stricken)

PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Penal Code sections 832.5 and 832.7, as interpreted by the recent California
Supreme Court decision in Copley Press v. Superior Court (2006) 39 Cal.4th 1272, prevent
public access to information about sustained complaints about police misconduct and discipline
that flows from such misconduct. The Copley Press decision has also called into question the
legality of public civilian review boards and has been used by police officer associations to
challenge oversight agencies that have been in place for decades. Under current law, among
public employees, only peace officers are granted such protections.
This Resolution: Supports legislation in the California legislature aimed at overturning the
Copley Press decision and providing greater access to information related to police misconduct.
The Problem: Under current state law as interpreted by the recent Copley Press decision, the
public is foreclosed from learning about sustained misconduct and discipline of police and
correctional officers. The impact of this decision is far reaching. It prevents the public and press
from learning about misconduct by public officials, evaluating the extent to which officers that
engage in misconduct and promoted, reassigned, or disciplined, and will significantly undermine
efforts to achieve police accountability. Dissemination of information serves as a deterrent
against misconduct and generates public confidence in the ability of government to hold police
accountable when necessary. The case has also been used to close down access to records or
limit the scope of civilian oversight agencies throughout the state in cities including Oakland,
Berkeley, Los Angeles, and San Francisco.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mary Vail, (510) 599-1779; 4406 Park
Boulevard, Oakland, California 94602; 4406vailcat@comcast.net; fax (510) 531-6662
RESPONSIBLE FLOOR DELEGATE: Mary Vail

RESOLUTION 03-09-2012
DIGEST
Public Records: Restoration of Limited Public Access to Police Disciplinary Records
Amends Penal Code sections 832.5 and 832.7 to provide greater access to records related to
complaints of police misconduct.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-12-2004, which was approved in principle, identical to Resolution
06-06-2007, which was approved in principle, and similar to Resolution 06-10-2009, which was
approved as amended.
Reasons:
This resolution amends Penal Code sections 832.5 and 832.7 to provide greater access to records
related to complaints of police misconduct. This resolution should be disapproved because it
would nullify the balance created by the Pitchess discovery statutes and would discourage the
use of independent review procedures.
The Pitchess statutory scheme is designed to provide retention of relevant records while
imposing limitations on their discovery. Section 832.5 requires the employing agency to
maintain certain peace officer records, including investigations of citizen complaints, for five
years. Section 832.7 prohibits disclosure of such records except pursuant to Evidence Code
sections 1043 and 1046. In enacting these statutes, the Legislature made the policy decision that
the desirability of protecting the confidentiality of information gathered in the course of
investigating citizen complaints outweighs the public interest in openness. In this resolution, the
proponent seeks to make access to such records easier.
The amendment to section 832.5 is intended to overturn Copley Press, Inc. v. Superior Court
(2006) 39 Cal.4th 1272, where the Supreme Court reversed an order for disclosure under the
Public Records Act of files from Civil Service Commission review of law enforcement
disciplinary matters. The Court held the Commission was acting as part of the "employing
agency." (Id., at p. 1288.) This resolution would narrow confidentiality to the law enforcement
agency's records and expressly exclude those of any other governmental body that reviews its
investigations, findings or employment actions. Such a distinction discourages a public entity
from having outside or civilian review. It would significantly impact an officer's decision
whether to exercise the statutory right to administrative review if confidentiality could be lost by
doing so. It would also relieve outside review boards from the requirement to maintain records
for five years under section 832.5, subdivision (b).
The amendment to section 832.7 would mandate disclosure of any sustained citizen complaints.
It ignores the officer's privacy rights and negates a statutory scheme many courts have
recognized as carefully balancing the competing interests in disclosure. The resolution fails to
address how the amendment would interact with the Evidence Code, which requires a showing

of good cause, an in camera hearing, notice to the peace officer whose records are being sought,
and a protective order against disclosure of the information in any other proceeding. Because of
the conflict between this failure and the resolution's laudable goals, similar resolutions have
garnered both approve and disapprove reports. Until a better balance can be achieved, the
resolution should be disapproved.
TEXT OF RESOLUTION
RESOLVED, that the California Conference of Bar Associations recommends that legislation be
sponsored to amend Penal Code sections 832.5 and 832.7 to read as follows:
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§ 832.5
(a)(1) Each department or agency in this state that employs peace officers shall establish
a procedure to investigate complaints by members of the public against the personnel of these
departments or agencies, and shall make a written description of the procedure available to the
public.
(2) Each department or agency that employs custodial officers, as defined in Section
831.5, may establish a procedure to investigate complaints by members of the public against
those custodial officers employed by these departments or agencies, provided however, that any
procedure so established shall comply with the provisions of this section and with the provisions
of Section 832.7.
(b) Complaints and any reports or findings relating to these complaints shall be retained
for a period of at least five years. All complaints retained pursuant to this subdivision may be
maintained either in the peace or custodial officer's general personnel file or in a separate file
designated and maintained by the department or agency as provided by department or agency
policy, in accordance with all applicable requirements of law. However, prior to any official
determination regarding promotion, transfer, or disciplinary action by an officer's employing
department or agency, the complaints described by subdivision (c) shall be removed from the
officer's general personnel file and placed in separate file designated by the department or
agency, in accordance with all applicable requirements of law.
(c) Complaints by members of the public that are determined by the peace or custodial
officer's employing agency to be frivolous, as defined in Section 128.5 of the Code of Civil
Procedure, or unfounded or exonerated, or any portion of a complaint that is determined to be
frivolous, unfounded, or exonerated, shall not be maintained in that officer's general personnel
file. However, these complaints shall be retained in other, separate files that shall be deemed
personnel records for purposes of the California Public Records Act (Chapter 3.5 (commencing
with Section 6250) of Division 7 of Title 1 of the Government Code) and Section 1043 of the
Evidence Code.
(1) Management of the peace or custodial officer's employing agency shall have access to
the files described in this subdivision.
(2) Management of the peace or custodial officer's employing agency shall not use the
complaints contained in these separate files for punitive or promotional purposes except as
permitted by subdivision (f) of Section 3304 of the Government Code.
(3) Management of the peace or custodial officer's employing agency may identify any
officer who is subject to the complaints maintained in these files which require counseling or
additional training. However, if a complaint is removed from the officer's personnel file, any
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reference in the personnel file to the complaint or to a separate file shall be deleted.
(d) As used in this section, the following definitions apply:
(1) "General personnel file" means the file maintained by the agency containing the
primary records specific to each peace or custodial officer's employment, including evaluations,
assignments, status changes, and imposed discipline.
(2) "Unfounded" means that the investigation clearly established that the allegation is not
true.
(3) "Exonerated" means that the investigation clearly established that the actions of the
peace or custodial officer that formed the basis for the complaint are not violations of law or
department policy.
(4) "Department" or "agency" means the particular department or agency that directly
employs peace or custodial officers and which has established a procedure to investigate
complaints by members of the public against its personnel pursuant to subdivision (a) and that is
primarily responsible for the initial investigation of the complaints and the maintenance of its
investigative records. The term does not include any other governmental body that reviews the
investigations, findings or employment actions of a department or agency.
§ 832.7
(a) Peace officer or custodial officer personnel records and records maintained by any
state or local agency pursuant to Section 832.5, or information obtained from these records, are
confidential and shall not be disclosed in any criminal or civil proceeding except by discovery
pursuant to Sections 1043 and 1046 of the Evidence Code. This section shall not apply to
investigations or proceedings concerning the conduct of peace officers or custodial officers, or an
agency or department that employs those officers, conducted by a grand jury, a district attorney's
office, or the Attorney General's office.
(b) Notwithstanding subdivision (a), a department or agency shall release to the
complaining party a copy of his or her own statements at the time the complaint is filed.
(c) Notwithstanding subdivision (a), a department or agency that employs peace or
custodial officers may disseminate data regarding the number, type, or disposition of complaints
(sustained, not sustained, exonerated, or unfounded) made against its officers if that information
is in a form which does not identify the individuals involved.
(d) Notwithstanding subdivision (a), a department or agency that employs peace or
custodial officers may release factual information concerning a disciplinary investigation if the
officer who is the subject of the disciplinary investigation, or the officer's agent or representative,
publicly makes a statement he or she knows to be false concerning the investigation or the
imposition of disciplinary action. Information may not be disclosed by the peace or custodial
officer's employer unless the false statement was published by an established medium of
communication, such as television, radio, or a newspaper. Disclosure of factual information by
the employing agency pursuant to this subdivision is limited to facts contained in the officer's
personnel file concerning the disciplinary investigation or imposition of disciplinary action that
specifically refute the false statements made public by the peace or custodial officer or his or her
agent or representative.
(e)(1) The department or agency shall provide written notification to the complaining
party of the disposition of the complaint within 30 days of the disposition.
(2) The notification described in this subdivision shall not be conclusive or binding or
admissible as evidence in any separate or subsequent action or proceeding brought before an
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arbitrator, court, or judge of this state or the United States.
(f) Nothing in this section shall affect the discovery or disclosure of information
contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the
Evidence Code.
(e) Notwithstanding subdivision (a), with respect to each complaint charge, disciplinary
matter, or internal investigation that results in either discipline, a sustained complaint or charge,
or a finding that an officer's conduct was out of policy, a department or agency that employs
peace or custodial officers shall release:
(1) The name and badge number of the subject officer;
(2) The name and current address of the complainant, unless the complainant requests it
be kept confidential;
(3) A summary of the factual allegations contained in the complaint or other charging
document;
(4) The charges brought against the officer;
(5) The factual findings with respect to the conduct at issue;
(6) The discipline imposed or corrective action taken.
(f) Notwithstanding subdivision (a), in cases in which a civilian review board or
other governmental body outside the department or agency recommends imposition of
discipline or makes or recommends a finding that an officer's conduct was out of policy or that a
complaint was founded, and such finding is overturned or such recommendation not followed by
the department or agency that employs the peace officer, the department or agency may in its
discretion release any information already released by the outside body as well as a summary of
the grounds for overturning the outside body's finding or not following its recommendation.
(e) (g)(1) The department or agency shall provide written notification to the complaining
party of the disposition of the complaint within 30 days of the disposition.
(2) The notification described in this subdivision shall not be conclusive or binding or
admissible as evidence in any separate or subsequent action or proceeding brought before an
arbitrator, court, or judge of this state or the United States.
(f) (h) Nothing in this section shall affect the discovery or disclosure of information
contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the
Evidence Code.
(i) Information disclosable pursuant to this section shall be made available upon request
pursuant to the Section 6250 et seq. of the Government Code.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Penal Code sections 832.5 and 832.7, as interpreted by the recent California
Supreme Court decision in Copley Press v. Superior Court (2006) 39 Cal.4th 1272, prevent
public access to information about sustained complaints about police misconduct and discipline
that flows from such misconduct. The Copley Press decision has also called into question the
legality of public civilian review boards and has been used by police officer associations to
challenge oversight agencies that have been in place for decades. Under current law, among

public employees, only peace officers are granted such protections.
This Resolution: Supports legislation in the California legislature aimed at overturning the
Copley Press decision and providing greater access to information related to police misconduct.
The Problem: Under current state law as interpreted by the recent Copley Press decision, the
public is foreclosed from learning about sustained misconduct and discipline of police and
correctional officers. The impact of this decision is far reaching. It prevents the public and press
from learning about misconduct by public officials, evaluating the extent to which officers that
engage in misconduct and promoted, reassigned, or disciplined, and will significantly undermine
efforts to achieve police accountability. Dissemination of information serves as a deterrent
against misconduct and generates public confidence in the ability of government to hold police
accountable when necessary. The case has also been used to close down access to records or
limit the scope of civilian oversight agencies throughout the state in cities including Oakland,
Berkeley, Los Angeles, and San Francisco.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mary Vail, CA 94612-5224, (510) 5991779, (510) 531-6662 (fax), 4406vailcat@comcast.net
RESPONSIBLE FLOOR DELEGATE: Mary Vail

RESOLUTION 04-01-2012
DIGEST
Guardianship and Conservatorship Accountings: Copies of Bank Statements Permissible
Amends Probate Code section 2620 to permit a guardian or conservator to provide copies instead
of originals of bank and other financial statements in support of their accountings.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 2620 to permit a guardian or conservator to provide
copies instead of originals of bank and other financial statements in support of their accountings.
This resolution should be approved in principle because, with the modern prevalence of online
banking and bill-paying, copies of financial statements generated electronically are reliable, and
forcing fiduciaries to incur the burden and expense of obtaining originals of such statements is
no longer necessary or practical.
This resolution would bring the law in line with modern record-keeping practices in the context
of court-required conservatorship and guardianship accountings. More and more fiduciaries are
receiving bills from financial and other institutions electronically or online, and are maintaining
their own records electronically and even “in the clouds.” When fiduciaries print bills and
statements from a website or their computers for the purpose of attaching them to an accounting,
such printouts are not the “original” records of the institution that generated them, but they are
no less reliable than the original. In addition, for some types of accounts it is highly
cumbersome and difficult to obtain originals, such as for Certificate of Deposit accounts that
generally do not issue “statements” at all. In light of modern practice it constitutes an
unnecessary burden and expense to continue to require the use of the “original” statements. If
doubts persist as to the reliability of the statements, subdivision (e) of section 2620 provides a
mechanism for the court to investigate further.
TEXT OF RESOLUTION
RESOLVED, that the Conference of the California Bar Associations recommends that legislation
be sponsored to amend Probate Code section 2620 as follows:
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§ 2620
(a) At the expiration of one year from the time of appointment and thereafter not less
frequently than biennially, unless otherwise ordered by the court to be more frequent, the
guardian or conservator shall present the accounting of the assets of the estate of the ward or
conservatee to the court for settlement and allowance in the manner provided in Chapter 4
(commencing with Section 1060) of Part 1 of Division 3. By January 1, 2008, the Judicial
Council, in consultation with the California Judges Association, the California Association of
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Superior Court Investigators, the California State Association of Public Administrators, Public
Guardians, and Public Conservators, the State Bar of California, and the California Society of
Certified Public Accountants, shall develop a standard accounting form, a simplified accounting
form, and rules for when the simplified accounting form may be used. After January 1, 2008, all
accountings submitted pursuant to this section shall be submitted on the Judicial Council form.
(b) The final court accounting of the guardian or conservator following the death of the
ward or conservatee shall include a court accounting for the period that ended on the date of
death and a separate accounting for the period subsequent to the date of death.
(c) Along with each court accounting, the guardian or conservator shall file supporting
documents, as provided in this section.
(1) For purposes of this subdivision, the term "account statement" shall include any
original account statement, copy of account statement produced by any institution, as defined in
Section 2890, or any financial institution, as defined in Section 2892, in which money or other
assets of the estate are held or deposited, or account statement produced in the ordinary-courseof-business of online banking with any institution or financial institution as defined above from
any institution, as defined in Section 2890, or any financial institution, as defined in Section
2892, in which money or other assets of the estate are held or deposited.
(2) The filing shall include all account statements showing the account balance as of the
closing date of the accounting period of the court accounting. If the court accounting is the first
court accounting of the guardianship or conservatorship, the guardian or conservator shall
provide to the court all account statements showing the account balance immediately preceding
the date the conservator or guardian was appointed and all account statements showing the
account balance as of the closing date of the first court accounting.
(3) If the guardian or conservator is a private professional or licensed guardian or
conservator, the guardian or conservator shall also file all original account statements, as
described above, showing the balance as of all periods covered by the accounting.
(4) The filing shall include the original closing escrow statement received showing the
charges and credits for any sale of real property of the estate.
(5) If the ward or conservatee is in a residential care facility or a long-term care facility,
the filing shall include the original bill statements for the facility. For purposes of this
subdivision, original bill statements shall include copies of the bill statements produced by the
residential care facility or long-term care facility.
(6) This subdivision shall not apply to the public guardian if the money belonging to the
estate is pooled with money belonging to other estates pursuant to Section 2940 and Article 3
(commencing with Section 7640) of Chapter 4 of Part 1 of Division 7. Nothing in this section
shall affect any other duty or responsibility of the public guardian with regard to managing
money belonging to the estate or filing accountings with the court.
(7) If any document to be filed or lodged with the court under this section contains the
ward's or conservatee's social security number or any other personal information regarding the
ward or conservatee that would not ordinarily be disclosed in a court accounting, an inventory
and appraisal, or other nonconfidential pleadings filed in the action, the account statement or
other document shall be attached to a separate affidavit describing the character of the document,
captioned “CONFIDENTIAL FINANCIAL STATEMENT” in capital letters. Except as
otherwise ordered by the court, the clerk of the court shall keep the document confidential except
to the court and subject to disclosure only upon an order of the court. The guardian or
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conservator may redact the ward's or conservatee's social security number from any document
lodged with the court under this section.
(8) Courts may provide by local rule that the court shall retain all documents lodged with
it under this subdivision until the court's determination of the guardian's or conservator's account
has become final, at which time the supporting documents shall be returned to the depositing
guardian or conservator or delivered to any successor appointed by the court.
(d) Each accounting is subject to random or discretionary, full or partial review by the
court. The review may include consideration of any information necessary to determine the
accuracy of the accounting. If the accounting has any material error, the court shall make an
express finding as to the severity of the error and what further action is appropriate in response to
the error, if any. Among the actions available to the court is immediate suspension of the
guardian or conservator without further notice or proceedings and appointment of a temporary
guardian or conservator or removal of the guardian or conservator pursuant to Section 2650 and
appointment of a temporary guardian or conservator.
(e) The guardian or conservator shall make available for inspection and copying, upon
reasonable notice, to any person designated by the court to verify the accuracy of the accounting,
all account statements, all books and records, including receipts for any expenditures, of the
guardianship or conservatorship.
(Proposed new language underlined; language to be deleted is stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Existing law, both in the Probate Code and among various local rules, requires
that interim accountings, especially applicable to guardianships and conservatorships, be
accompanied by original statements from banks and other financial institutions, as well as
original billing statements from the residential or long-term care facility where the ward or
conservatee resides.
This Resolution: Would allow copies of financial statements and billing statements be provided
in place of originals for interim accountings. The copies may be copies produced by the
institution or financial institution or care facility, or statements produced in the ordinary courseof-business of online banking from the institution’s website, if the conservator or guardian uses
online banking for his or her primary means of tracking income and expenditures. If requested
by the court or other interested party, the guardian or conservator shall be required to verify the
accuracy of those copies. This can be accomplished by the conservator or guardian requesting
statements from the institution or financial institution or care facility, certified by the custodian
of records that the statements are accurate copies of the originals.
The Problem: Many people use online banking and no longer receive original account statements
on a monthly or quarterly basis. Additionally, if original account statements are lost and the
conservator or guardian asks for copies from an institution or financial institution, the requesting
party is generally provided with copies rather than originals. It is especially difficult to get
original statements of investment accounts where the statements are produced quarterly if the

true originals are lost. Most holders of Certificate of Deposit accounts do not receive
“statements” from the bank. It is no longer practical to require production of original statements.
IMPACT STATEMENT
This change may affect local rules requiring production of original bank statements, for example
San Diego County Superior Court Rules, rules 4.18.17 and 4.19.10, and indirectly rule 4.15.2.
AUTHOR AND/OR PERMANENT CONTACT: Amanda Bare, Law Offices of Richard B.
Macgurn, 1015 Chestnut Ave., Suite E3, Carlsbad, CA 92008, (760) 729-7162,
amandarossk@gmail.com
RESPONSIBLE FLOOR DELEGATE: Amanda Bare

RESOLUTION 04-02-2012
DIGEST
Appointment of Estate Administrator: Persons Entitled to Nominate
Amends Probate Code section 8465 to allow the court to appoint as administrator a nominee of a
person otherwise entitled to appointment regardless of whether or not the nominee is a resident
of the United States.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 8465 to allow the court to appoint as administrator
a nominee of a person otherwise entitled to appointment regardless of whether the nominee is a
resident of the United States or not. This resolution should be approved in principle because it
would allow a non-resident, who is entitled to appointment, to nominate a resident as an
administrator of an estate.
Probate Code sections 8461 and 8462 give priority for appointment as administrator of the estate
to spouses and relatives of decedents, as long as they also succeed to a portion of the estate.
Probate Code section 8402, subdivision (a)(4), requires that an administrator must be a resident
of the United States and section 8465, subdivision(a), commands that only persons who may
themselves serve as administrators may nominate another person for appointment. Probate Code
section 8465, subdivision (a), thus prevents a foreign resident, even one who will inherit the
entire estate, from nominating someone to serve as administrator.
It is of course proper that only United States residents serve as administrators. But the
requirement that only United States residents can nominate another United States resident to
serve has no basis in logic or fact.
A bill was introduced in the state assembly, AB1670 (Lara), that amends Probate Code section
8465 to allow a non-resident to nominate an administrator. The bill is currently with the Senate.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 8465 to read as follows:
1
2
3
4

§ 8465
(a) The court may appoint as administrator a person nominated by a person otherwise
entitled to appointment or by a person who would otherwise be entitled to appointment were it
not for the provisions of section 8402(a)(4), or by the guardian or conservator of the estate of
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such a person otherwise entitled to appointment. The nomination shall be made in writing and
filed with the court.
(b) If a person making a nomination for appointment of an administrator is the surviving
spouse or domestic partner, child, grandchild, other issue, parent, brother or sister, or
grandparent of the decedent, the nominee has priority next after those in the class of the person
making the nomination.
(c) If a person making a nomination for appointment of an administrator is other than a
person described in subdivision (b), the court in its discretion may appoint either the nominee or
a person of a class lower in priority to that of the person making the nomination, but other
persons of the class of the person making the nomination have priority over the nominee.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Allows any person who is himself or herself entitled to appointment as
administrator of an estate to nominate another person for appointment.
This Resolution: Would allow a person who would be entitled to appointment as administrator
but for the fact that the person is a foreign resident to nominate a United States resident for
appointment.
The Problem: Where there is no will, or the will does not nominate an executor, Probate Code
sections 8461 and 8462 give priority for appointment as administrator of the estate to spouses
and relatives of decedents, as long as they also succeed to a portion of the estate. Section 8402,
subdivision (a)(4), requires that an administrator must be a resident of the United States. And
Section 8465, subdivision(a), commands that only persons who may themselves serve as
administrators may nominate another person for appointment. Section 8465, subdivision (a),
thus prevents a foreign resident, even one who will inherit the entire estate, from nominating
someone to serve as administrator.
It is of course proper that only United States residents serve as administrators. But the
requirement that only United States residents can nominate another United States resident to
serve has no basis in logic or fact. We are a nation of immigrants, some of whom die intestate
and with no heirs resident in the United States. We allow non-residents to inherit property of
California decedents, so why should they not also have a say in who administers an estate that
they will inherit from. At present, if a California resident dies intestate, and his or her heirs at
law are all non-United States residents, the Court will appoint the Public Administrator. Public
Administrators are overburdened, and take too long to administer estates. This amendment
would therefore further the policy of private, but court-supervised, administration of estates, and
will give those who actually inherit the estate, even if not United States residents, more say in the
administration.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ciarán O'Sullivan, The Law Office of
Ciarán O'Sullivan, 1 Post Street, San Francisco, CA 94104. Voice (415) 391-3711; fax (415)
513-0449; e-mail ciaran@cosullivanlaw.com
RESPONSIBLE FLOOR DELEGATE: Ciarán O'Sullivan

RESOLUTION 04-03-2012
DIGEST
Decedent’s Erroneous Belief of Child’s Death or Unawareness of Birth
Amends Probate Code section 21622 to lessen the burden on an omitted child to show that the
child was disinherited because the parent (father) was unaware of the child’s birth.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 01-05-2011, which was withdrawn.
Reasons:
This resolution amends Probate Code section 21622 to lessen the burden on an omitted child to
show that the child was disinherited because the parent (father) was unaware of the child’s birth.
This resolution should be approved in principle because it clarifies a possible ambiguity in the
Code section that may impose an undue burden on a child who was omitted from a parent’s will
because the parent was unaware of the child’s birth.
This resolution is similar to Resolution 01-05-2011 which was disapproved. In Resolution
01-05-2011, the proponent had added language to the Code section that would have allowed a
child to inherit from a parent who was aware of the child’s birth and had denied the parental
relationship. This proposed resolution has omitted that language and only seeks to clarify a
possible ambiguity in the Code section that could impose an undue burden on an omitted child
whose parent was unaware of the child’s birth.
As currently written, the Code section puts the burden on the omitted child to prove that if
his/her father was aware of the child’s birth, he would not have disinherited his child. If the
Code section were to be interpreted so that the words “solely because” were to be applied to
“was unaware of the birth of the child”, the statute would impose an inherently speculative
burden of proof on such a child, requiring him or her to prove what the father would have done
had he been aware of the child’s birth. The proposed resolution would clarify the statute and not
impose such a burden on the omitted child.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 21622 to read as follows:
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§ 21622
If, at the time of the execution of all of decedent's testamentary instruments effective at
the time of decedent's death, the decedent (a) failed to provide for a living child solely because
the decedent believed the child to be dead or (b) was unaware of the birth of the child, the child
shall receive a share in the estate equal in value to that which the child would have received if
the decedent had died without having executed any testamentary instruments.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Probate Code section 21622 currently requires a child omitted from its parent’s
will to prove (in order to inherit) that the sole reason that it was omitted was because the parent
believed the child to be dead, or was unaware of its birth, as the case may be.
This Resolution: Would eliminate the enormous burden imposed on a child whose parent (father)
was unaware of its birth to prove that the unawareness of the child’s birth was the sole reason for
the omission from a will.
The Problem: Section 21622 is ambiguous and unclear in its application to a situation where a
parent did not know of the omitted child’s birth, and appears to impose a burden on that child to
prove that there was no other reason for the parent to disinherit the child. In other words, the
child has to prove that if his father knew of the child’s existence he would not have disinherited
his child. This is an illogical and insurmountable burden. If one does not know one has a child,
how would one ever consider disinheriting that child, or have a rational basis for doing so? [As
the Supreme Court said in another context, “[o]ne does not disinherit a dead person” (Estate of
Torregano (1960) 42 Cal.2d 234, 252).] Similarly, one is unlikely to formulate reasons to
disinherit a child that one never knew existed.
The ambiguity in the statute was unintentional, and the proposed change would conform the
statute with the legislature’s likely true intent. Section 21622 is derived from section 2-302 of
the Uniform Probate Code (1987), which addressed only the situation of an erroneous belief as to
a child’s death, and which stated that:
If at the time of execution of the will the testator fails to provide in his [or her]
will for a living child solely because he [or she] believes the child to be dead, the
child is entitled to share in the estate as if the child were an omitted after-born or
after-adopted child.
Uniform Probate Code, § 2-302, subd. (c).
In what was undoubtedly an effort to benefit children whose parents (fathers) did not know of
their birth, California added the additional language “or was unaware of the birth of the child”
without also making the necessary syntactical change so that the “solely” requirement did not
also apply in that scenario. This proposed amendment corrects the syntax, and will be in keeping
with the clear policy underlying California’s intestacy and omitted child statutes, both of which
favor inheritance by all offspring unless there is a clear contrary intent expressed in the will.
(See, e.g., Prob. Code, §§ 6400 et seq., 21620 et seq.)
This proposed amendment would have no effect on the burden of proof where the omission from
a will is because of an erroneous belief of death.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Ciarán O'Sullivan, The Law Office of
Ciarán O'Sullivan, 1 Post Street, San Francisco, CA 94104. Voice (415) 391-3711; fax (415)
513-0449; e-mail ciaran@cosullivanlaw.com
RESPONSIBLE FLOOR DELEGATE: Ciarán O'Sullivan

SECTION COMMENTS TO RESOLUTION 04-03-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The fundamental problem with the resolution is that there would be no
exception to such an omitted child's right of intestacy, regardless of how clear the instrument
might make it that the decedent did not intend to provide for any such unknown child.
Obviously, this poses a problem for estate planning attorneys. The only way for the estate
planning attorney to address this problem is to provide a small gift to all children of which the
decedent is unaware.
Note that Probate Code Section 21620 creates another category of omitted children – those born
or adopted after the execution of an instrument -- but that Probate Code Section 21621 creates
various exceptions to their rights of intestacy. But Probate Code Section 21621 only limits
Probate Code Section 21620, not Probate Code Section 21622. In particular, under Probate Code
Section 21621(a), an “after born” omitted child does not take when the decedent's instrument
shows that the failure to provide for the child was intentional. This resolution does not contain
language that would make the exception under Probate Code Section 21621(a) applicable to
Probate Code Section 21622.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-04-2012
DIGEST
Wills and Trusts: Clarification of Capacity Standards for Execution of Amendments and
Codicils
Amends Probate Code sections 811 and 6100.5 to require a higher standard of testamentary
capacity to create trusts and trust amendments, and a lower standard of testamentary capacity to
create wills and codicils.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code sections 811 and 6100.5 to require a higher standard of
testamentary capacity to create trusts and trust amendments, and a lower standard of
testamentary capacity to create wills and codicils. This resolution should be disapproved
because it will not solve the problem it seeks to resolve and would deprive testators of the
protections of the Due Process in Competency Determinations Act (“DPCDA”). (Cal. Prob.
Code, §§ 810-813.)
This resolution concerns the same subject as resolution 04-05-2012, namely the appropriate
standard to be used in determining capacity to make testamentary instruments in light of the
recent decision of the Court of Appeal in Andersen v. Hunt (2011) 196 Cal.App.4th 722. In
Andersen the court evaluated a trustor’s mental capacity based on the standard set forth in
Probate Code section 6100.5 regarding mental capacity necessary to make a will, even though
the document at issue was an amendment to a trust. The proponent of this resolution argues that
the Andersen case has confused the issue, and has lowered the standard applicable to trusts. The
resolution’s premise is that Probate Code section 6100.5 governs capacity to make a will and that
Probate Code section 811 governs capacity to make a trust or enter into other legal arrangements,
that because section 811 makes a reference to wills the Andersen court conflated the two
standards, and that it is therefore necessary to clarify which standards apply to which documents.
The premise is wrong. Section 6100.5 indeed defines the standard for the capacity to make a
will, but section 811 provides no standard for capacity at all and instead merely governs the
nature of the evidence used to make any capacity determination. Section 812 provides a flexible
capacity standard, depending on the nature of the document in question, and the existing case
law often in fact applied a higher standard to making trust documents. The Andersen court
merely concluded, based on the flexible standards provided for by the DPCDA, that the standard
of section 6100.5 was appropriate for simple trust amendments that were no more complex than
a will, and that the appropriate standard in any case depends on the complexity of the document
in question. Andersen was thus the first case to explicitly state that the DPCDA provides for a
sliding scale capacity standard, from the low will-making capacity standard of section 6100.5 on

one hand to a higher standard for more complex documents on the other.
Section 811 is the heart of the DPCDA. Regardless of the merits of the Andersen case this
resolution would undermine the DPCDA by making its evidentiary requirements inapplicable to
wills, and would thus eliminate a court’s ability to evaluate a person’s will-making capacity
using the extensive factors set forth in section 811. While it may or may not be objectionable that
the relatively lower “will” standard can be applied to simple trust amendments, this resolution
will not accomplish its stated goal of reversing Andersen in that regard, will have the harmful
effect of making Section 811 inapplicable to wills, and should therefore be disapproved.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code sections 811 and 6100.5 to read as follows:
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§ 811
(a)
A determination that a person is of unsound mind or lacks the capacity to make a
decision or do a certain act, including, but not limited to, the incapacity to contract, to
make a conveyance, to marry, to make medical decisions, to execute wills, or to execute
trusts and trust amendments, shall be supported by evidence of a deficit in at least one of the
following mental functions, subject to subdivision (b), and evidence of a correlation between the
deficit or deficits and the decision or acts in question:
(1)
Alertness and attention, including, but not limited to the following:
(A)
Level of arousal or consciousness.
(B)
Orientation to time, place, person, and situation.
(C)
Ability to attend and concentrate.
(2)
Information processing, including, but not limited to, the
following:
(A)
Short- and long-term memory, including immediate recall.
(B)
Ability to understand or communicate with others, either
verbally or otherwise.
(C)
Recognition of familiar objects and familiar persons.
(D)
Ability to understand and appreciate quantities.
(E)
Ability to reason using abstract concepts.
(F)
Ability to plan, organize, and carry out actions in one’s own rational self-interest.
(G)
Ability to reason logically.
(3)
Thought processes. Deficits in these functions may be demonstrated by the
presence of the following:
(A)
Severely disorganized thinking.
(B)
Hallucinations.
(C)
Delusions.
(D)
Uncontrollable, repetitive, or intrusive thoughts.
(4)
Ability to modulate mood and affect. Deficits in this ability may be demonstrated
by the presence of a pervasive and persistent or recurrent state of euphoria, anger,
anxiety, fear, panic, depression, hopelessness or despair, helplessness, apathy or
indifference, that is inappropriate in degree to the individual’s circumstances.
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(b)
A deficit in the mental functions listed above may be considered only if the
deficit, by itself or in combination with one or more other mental function deficits,
significantly impairs the person’s ability to understand and appreciate the consequences
of his or her actions with regard to the type of act or decision in question.
(c)
In determining whether a person suffers from a deficit in mental function so
substantial that the person lacks the capacity to do a certain act, the court may take into
consideration the frequency, severity, and duration of periods of impairment.
(d)
The mere diagnosis of a mental or physical disorder shall not be sufficient in and
of itself to support a determination that a person is of unsound mind or lacks the capacity
to do a certain act.
(e)
This part applies only to the evidence that is presented to, and the findings that are
made by, a court determining the capacity of a person to do a certain act or make a
decision, including, but not limited to, making medical decisions. Nothing in this part
shall affect the decisionmaking process set forth in Section 1418.8 of the Health and
Safety Code, nor increase or decrease the burdens of documentation on, or potential
liability of, health care providers who, outside the judicial context, determine the capacity
of patients to make a medical decision.
§ 6100.5
(a)
An individual is not mentally competent to make a will or codicil to a will if at the
time of making the will or codicil either of the following is true:
(1) The individual does not have sufficient mental capacity to be able to (A) understand
the nature of the testamentary act, (B) understand and recollect the nature and situation
of the individual’s property, or (C) remember and understand the individual’s relations to
living descendants, spouse, and parents, and those whose interests are affected by the will.
(2)
The individual suffers from a mental disorder with symptoms including delusions
or hallucinations, which delusions or hallucinations result in the individual’s devising
property in a way which, except for the existence of the delusions or hallucinations, the
individual would not have done.
(b)
Nothing in this section supersedes existing law relating to the admissibility of
evidence to prove the existence of mental incompetence or mental disorders.
(c)
Notwithstanding subdivision (a), a conservator may make a will on behalf of a
conservatee if the conservator has been so authorized by a court order pursuant to Section 2580.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS
Existing Law: Until 2011, the capacity standard applicable to trust instruments was generally
“contract capacity,” while the standard applicable to wills was a relatively lower testamentary
capacity. However, a recent decision by the court of appeal now applies the lower standard for
testamentary capacity to trust agreements or amendments that in its content or complexity
closely resemble a will or codicil. (Anderson v. Hunt (2011) 196 Cal.App.4th 722, 731.)

This Resolution. Would limit the lower standard for testamentary capacity to only apply to wills.
A higher “contract capacity” standard would apply to trusts and trust amendments.
The Problem: The Anderson decision has added confusion over the capacity standard applicable
to trusts. Now attorneys must determine whether the document in question closely resembles a
will involving a simple testamentary act thus requiring only testamentary capacity, or is more
complex and contractual in nature which requires a higher level of capacity. Traditionally, wills
(however complex) have been viewed based on testamentary capacity, and trusts (however
simple) have been viewed based on a higher contractual capacity. Under Anderson, however,
different standards of capacity may even be applied to different sections within a will or trust or
codicil or amendment.
The long-standing common law codified in 1985 by the California Legislature in Probate Code
section 6100.5 established a relatively low standard for determining the capacity to make a will.
Essentially the testator simply must understand who his/her relatives are, what the testator owns,
and who will take under the will. Consistent with the simplicity associated with the making of a
will, a will is valid if it is completely in the testator’s handwriting (even without witnesses), or if
the will is typed, two witnesses are needed without the requirement of a notary.
In contrast, Probate Code sections 811 and 812 establishes a higher standard of capacity for
contracts, to make a conveyance, to marry, to make medical decisions, to execute wills, and to
execute trusts. Under Probate Code section 811, courts must determine incapacity on the basis
of a deficit in one of the enumerated mental functions, and there must be a correlation between
the deficit and the decisions or acts in question. Probate Code section 812 adds an additional
layer regarding contracts whereby a person lacks capacity unless they can communicate verbally,
or by other means, the decision and to understand the rights and duties affected, the
consequences, and the risks, benefits and alternatives to the action. Since trusts have contractual
features, the higher standard of capacity has been required.
Since Probate Code section 811 includes reference to wills, it is understandable that the court in
Anderson saw confusion over what standard of capacity is applicable to estate planning
documents. The proposed resolution will add clarity by requiring that the lower standard of
capacity outlined in Probate Code section 6100.5 is applicable to wills. In contrast, the higher
standard of capacity outlined in Probate Code sections 811 and 812 will continue to be used for
trusts and trust amendments.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jack B. Osborn, Brown White &
Newhouse, LLP, 300 East State Street, Suite 300, Redlands, CA 92373; (909) 798-6179 (phone),
(909) 798-6189 (fax), josborn@brownwhitelaw.com
RESPONSIBLE FLOOR DELEGATE: Jack B. Osborn

SECTION COMMENTS TO RESOLUTION 04-04-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The first part of this resolution would make Probate Code Section 811
inapplicable to wills. The stated premise of this change – that the statute applies a "higher
standard of capacity" to wills – is mistaken. Section 811 does not establish any capacity standard
at all, but rather governs the nature of the evidence that must be presented to establish a lack of
capacity to make any decision or to perform any act, whatever the applicable capacity standard
governing that decision or act may be.
As applied to a determination under Probate Code 6100.5 of whether a person had the capacity to
make a will, Section 811: 1) requires the contestant to present evidence that the testator had a
mental function deficit affecting his or her ability to understand the nature of making a will,
understand the extent of his or her property, or understand his or her relations to his or her living
descendants, spouse, parents, and the other persons affected by the will; 2) requires the
contestant to present evidence that the deficit significantly impaired the testator's ability to
understand the will's effect (i.e., the nature of the act); and 3) cannot merely rely on a diagnosis,
such as that the testator suffered from dementia, in attempting to prove incapacity. Rather, the
contestant must present evidence of the dementia-related impairment(s) and their effect on the
testator’s ability to form an understanding as to the elements in the three-part capacity test
governing wills.
The Andersen case creates no confusion with respect to the applicability of Section 811 to wills.
The statute clearly does apply to wills, and nothing in Andersen suggests otherwise. The purpose
of Section 811 is consistent with the title of the statutory scheme in which it is included: "The
Due Process In Competence Determinations Act." In enacting this Act, the Legislature expressly
found that "[a] judicial determination that a person … [is] deemed to lack the legal capacity to
perform a specific act, should be based on evidence of the deficit in one or more of the person's
mental functions rather than on a diagnosis of a person's mental or physical disorder." (Prob.
Code §810 (c).) There is no logical basis to exclude wills from this basic principle, which has
proved workable in the context of will contests. In effect, the standard merely requires a capacity
expert, such as a psychiatrist, psychologist or neurologist, to give testimony explaining the
reasoning underlying his or her opinion.
In addition, the Resolution proposes to amend Probate Code Section 6100.5 by making it
expressly applicable to codicils. This change is unnecessary and could create confusion. Under
Probate Code Section 88 “’will’ includes codicil…" The proposed change could lead some to
believe mistakenly that previously Section 6100.5 did not apply to codicils.

Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-05-2012
DIGEST
Wills and Trusts: Mental Capacity Required to Make Wills, Trusts, and Contracts
Amends Probate Code section 811 and deletes section 6100.5 to provide for a single standard of
mental capacity to execute wills and trusts, and extends that standard to amendments and
codicils.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 811 and deletes section 6100.5 to provide for a
single standard of mental capacity to execute wills and trusts, and extends that standard to
amendments and codicils. This resolution should be disapproved because it will make the higher
standard of capacity now applicable to trusts applicable to wills, no matter how simple they are.
This resolution concerns the same subject matter as resolution 04-04-2012, namely the
appropriate standard to be used in determining capacity to make testamentary instruments in
light of the recent decision of the Court of Appeal in Andersen v. Hunt (2011) 196 Cal.App.4th
722. In Andersen the court evaluated a trustor’s mental capacity based on the standard set forth
in Probate Code section 6100.5 regarding mental capacity necessary to make a will, even though
the document at issue was an amendment to a trust. By contrast to resolution 04-04-2012 this
resolution would provide for a single standard of capacity for all testamentary instruments,
regardless of the title of the document, which standard would vary according to the complexity
of the instrument in question but would be higher than the capacity necessary for making a will
provided for in Probate Code section 6100.5, which the resolution repeals. This resolution
would thus, in a change from centuries of precedent, impose a higher standard on will-making
than courts had previously applied.
The level of mental capacity required to make a will codified in Section 6100.5 is a longstanding test that has proved workable over many decades. By contrast, the capacity standard
under Section 812 is less certain because it is, in essence, a sliding scale. Under that statute a
person lacks the capacity to make a decision if he or she cannot appreciate the rights, duties,
consequences, risks, and benefits involved in the decision. Consequently, in applying Section
812, the level of capacity necessary to make a particular decision varies depending on the
complexity of that decision. Thus, this resolution leaves unchanged the uncertainty that has
resulted from the much-criticized Andersen case.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code sections 811 and repeal 6100.5 to read as follows:
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§ 811
(a) A determination that a person is of unsound mind or lacks the capacity to make a
decision or do a certain act, including, but not limited to, the incapacity to contract, to
make a conveyance, to marry, to make medical decisions, to execute wills and codicils, or to
execute trusts and trust amendments, shall be supported by evidence of a deficit in at least one of
the following mental functions, subject to subdivision (b), and evidence of a correlation between
the deficit or deficits and the decision or acts in question:
(1)
Alertness and attention, including, but not limited to the following:
(A)
Level of arousal or consciousness.
(B)
Orientation to time, place, person, and situation.
(C)
Ability to attend and concentrate.
(2)
Information processing, including, but not limited to, the following:
(A)
Short- and long-term memory, including immediate recall.
(B)
Ability to understand or communicate with others, either verbally or otherwise.
(C)
Recognition of familiar objects and familiar persons.
(D)
Ability to understand and appreciate quantities.
(E)
Ability to reason using abstract concepts.
(F)
Ability to plan, organize, and carry out actions in one’s own rational self-interest.
(G)
Ability to reason logically.
(3)
Thought processes. Deficits in these functions may be demonstrated by the
presence of the following:
(A)
Severely disorganized thinking.
(B)
Hallucinations.
(C)
Delusions.
(D)
Uncontrollable, repetitive, or intrusive thoughts.
(4)
Ability to modulate mood and affect. Deficits in this ability may be demonstrated
by the presence of a pervasive and persistent or recurrent state of euphoria, anger, anxiety, fear,
panic, depression, hopelessness or despair, helplessness, apathy or indifference, that is
inappropriate in degree to the individual’s circumstances.
(b)
A deficit in the mental functions listed above may be considered only if the
deficit, by itself or in combination with one or more other mental function deficits,
significantly impairs the person’s ability to understand and appreciate the consequences
of his or her actions with regard to the type of act or decision in question.
(c)
In determining whether a person suffers from a deficit in mental function so
substantial that the person lacks the capacity to do a certain act, the court may take into
consideration the frequency, severity, and duration of periods of impairment.
(d)
The mere diagnosis of a mental or physical disorder shall not be sufficient in and
of itself to support a determination that a person is of unsound mind or lacks the capacity
to do a certain act.
(e)
This part applies only to the evidence that is presented to, and the findings that are
made by, a court determining the capacity of a person to do a certain act or make a decision,
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including, but not limited to, making medical decisions. Nothing in this part shall affect the
decisionmaking process set forth in Section 1418.8 of the Health and Safety Code, nor increase
or decrease the burdens of documentation on, or potential liability of, health care providers who,
outside the judicial context, determine the capacity of patients to make a medical decision.
§ 6100.5
(a)
An individual is not mentally competent to make a will or codicil to a will if at the
time of making the will or codicil either of the following is true:
(1)
The individual does not have sufficient mental capacity to be able to (A)
understand the nature of the testamentary act, (B) understand and recollect the nature and
situation of the individual’s property, or (C) remember and understand the individual’s relations
to living descendants, spouse, and parents, and those whose interests are affected by the will.
(2)
The individual suffers from a mental disorder with symptoms including delusions
or hallucinations, which delusions or hallucinations result in the individual’s devising property in
a way which, except for the existence of the delusions or hallucinations, the individual would not
have done.
(b)
Nothing in this section supersedes existing law relating to the admissibility of
evidence to prove the existence of mental incompetence or mental disorders.
(c)
Notwithstanding subdivision (a), a conservator may make a will on behalf of a
conservatee if the conservator has been so authorized by a court order pursuant to Section 2580.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS
Existing Law: Until 2011, the capacity standard applicable to trust instruments was generally
“contract capacity,” while the standard applicable to wills was a relatively lower testamentary
capacity. However, a recent decision by the court of appeal now applies the lower standard for
testamentary capacity to trust agreements or amendments that in its content or complexity
closely resemble a will or codicil. (Anderson v. Hunt (2011) 196 Cal.App.4th 722, 731.)
This Resolution. Would create a single unified capacity standard applicable to contracts, trust
instruments and wills.
The Problem: The Anderson decision has added confusion over the capacity standard
applicable to trusts. Now attorneys must determine whether the document in question closely
resembles a will involving a simple testamentary act thus requiring only testamentary capacity,
or is more complex and contractual in nature which requires a higher level of capacity.
Traditionally, wills (however complex) have been viewed based on testamentary capacity, and
trusts (however simple) have been viewed based on a higher contractual capacity. Under
Anderson, however, different standards of capacity may even be applied to different sections
within a will or trust or codicil or amendment.

The long-standing common law codified in 1985 by the California Legislature in Probate Code
section 6100.5 established a relatively low standard for determining the capacity to make a will.
Essentially the testator simply must understand who his/her relatives are, what the testator owns,
and who will take under the will. However, wills can be extremely complex with testamentary
features that include many contingencies that are analogous to the complexity of trusts, yet only
testamentary capacity is required.
In contrast, Probate Code sections 811 and 812 creates a higher standard of capacity for
contracts, to make a conveyance, to marry, to make medical decisions, to execute wills, and to
execute trusts. Under Probate Code section 811, courts must determine incapacity on the basis
of a deficit in one of the enumerated mental functions, and there must be a correlation between
the deficit and the decisions or acts in question. Probate Code section 812 adds an additional
layer regarding contracts whereby a person lacks capacity unless they can communicate verbally,
or by other means, the decision and to understand the rights and duties affected, the
consequences, and the risks, benefits and alternatives to the action. Since trusts have contractual
features, the higher standard of capacity has been required.
Since Probate Code section 811 includes reference to wills, it is understandable that the court in
Anderson saw confusion over what standard of capacity is applicable to estate planning
documents. The proposed resolution will add clarity by abolishing the lower standard presented
in Probate Code section 6100.5, and instead create a uniform capacity standard that is applicable
to all estate planning documents including wills and codicils to wills.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joan Nelms, Brown White & Newhouse,
LLP, 300 East State Street, Suite 300, Redlands, CA 92373; (909) 798-6179 (phone), (909) 7986189 (fax), jnelms@brownwhitelaw.com
RESPONSIBLE FLOOR DELEGATE: Joan Nelms

SECTION COMMENTS TO RESOLUTION 04-05-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: This Resolution would essentially "overrule” Andersen v. Hunt (2011) 196
Cal.App.4th 722 (“Andersen”) by making Probate Code Section 812 expressly applicable to
trusts and trust amendments. The Executive Committee of the Trusts & Estates Section
(TEXCOM) agrees with the Resolution's author that Andersen creates uncertainty in that under
that opinion a settlor's capacity to make or amend a trust would in some cases be governed by the
“higher” standard under Section 812 and in other cases be governed by the “lower” standard

under Section 6100.5, which applies to wills and codicils. TEXCOM also believes that this
uncertainty should be eliminated, but favors extending the Section 6100.5 standard to all
revocable trusts and trust amendments (as well as other testamentary instruments making atdeath transfers). Notably, TEXCOM's position is consistent with, and the Resolution is
inconsistent with, the Restatement of Trusts 2d. §11(2), under which: “A person has capacity to
create a revocable inter vivos trust by transfer to another or by declaration to the same extent that
the person has capacity to create a trust by will.”
TEXCOM's choice to apply the "lower" testamentary capacity standard to trusts is largely based
on the fact that most clients create a trust primarily as a substitute for a will, i.e., as a means to
dispose of their property upon death without the cost and delay associated with a probate.
Against this backdrop, TEXCOM concluded that subjecting wills and revocable trusts to
different capacity standards when trusts are also predominantly testamentary in nature – a will
substitute – seems arbitrary and destined to frustrate the aims of testators and their counsel. In
particular, TEXCOM sees no rational basis to deny a decedent who would have sufficient
capacity to execute a will including an elaborate testamentary trust the right to implement
identical provisions in an inter vivos revocable trust. Further, a client’s estate planning choices
should not be placed in greater jeopardy of invalidation simply because the vehicle for his or her
choices is a trust rather than a will. This applies with particular force to trust amendments, which
most frequently only change dispositive provisions or successor trustees.
Moreover, the level of mental capacity required to make a will, now codified in Section 6100.5,
is a long-standing test that has proved workable over many decades. (See, e.g., Estate of Sexton
(1926) 199 Cal. 759, 768-769.) In comparison, the capacity standard under Section 812 is less
certain because it is, in essence, a sliding scale. Under that statute a person lacks the capacity to
make a decision if he or she cannot appreciate the rights, duties, consequences, risks, and
benefits involved in the decision. Consequently, in applying Section 812, the level of capacity
necessary to make a particular decision varies depending on the complexity of that decision. This
leaves drafters and litigators alike to speculate on how mentally able a court might require a
settlor to be in order to execute any given instrument.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-06-2012
DIGEST
Fee Waivers: Financial Condition of Estate or Proposed Ward or Conservatee as Basis
Amends California Rules of Court, rule 3.50 and adds rule 7.5 to provide that fee waivers be
based on the financial condition of the decedent’s estate, or proposed ward or conservatee.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends California Rules of Court, rule 3.50 and adds rule 7.5 to provide that fee
waivers be based on the financial condition of the decedent’s estate, or proposed ward or
conservatee. This resolution should be disapproved because the change it recommends should
occur through amendment of the relevant Government Code section 68632, or addition of a new
section, since the legislative intent with regard to these proceedings has not been articulated.
The goal of this resolution makes logical sense, because the determination as to whether a fee
waiver is available should be based on the financial condition of the real party in interest, as
opposed to the individual who is technically the applicant or petitioner. However, as the Trusts
and Estate Section notes, this change should be made in the statute, rather than using the Rules of
Court to articulate the procedure with respect to these matters. If a rule is necessary, it can be
implemented to track with the legislative intent.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends the Judicial
Council amend California Rules of Court, rule 3.50 and add California Rules of Court, rule 7.5 to
read as follows:
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Rule 3.50
(a) Application
The rules in this division govern applications in the trial court for an initial
waiver of court fees and costs because of the applicant’s financial condition. As provided in
Government Code sections 68631 and following, any waiver may later be ended, modified, or
retroactively withdrawn if the court determines that the applicant is not eligible for the waiver.
As provided in Government Code sections 68636 and 68637, the court may, at a later time,
determine that the previously waived fees and costs be paid.
(b) Definitions
For purpose of the rules in this division, “initial fee waiver” means the initial waiver of
court fees and costs that may be granted at any stage of the proceedings and includes both the
fees and costs specified in rule 3.55 and any additional fees and costs specified in rule 3.56
(c) Probate fee waivers
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Certain initial fee waivers in guardianships, conservatorships, and decedents’ estate
proceedings are governed by rule 7.5
Rule 7.5
(a) Scope of rule
This rule governs initial fee waivers, as defined in rule 3.50(b), that are requested by
petitioners for the appointment of fiduciaries, or by fiduciaries after their appointment, in
guardianships, conservatorships, and decedents’ estates under the Probate Code.
(b) Court fee waivers requested by petitioners for the appointment of guardians and
conservators of the person
A petitioner for the appointment of a guardian or conservator of the person must base an
application for an initial fee waiver on his or her personal financial condition.
(c) Court fee waivers requested by petitioners for the appointment of guardians of estates,
conservators of estates and personal representatives of decedents’ estates
A petitioner for the appointment of a guardian of the estate, a conservator of the estate or
a personal representative of a decedent’s estate, must base an application for an initial fee waiver
on his or her personal financial condition.
(d) Effect of the appointment of a fiduciary on a court fee waiver in guardianship,
conservatorship or decedent estate proceedings
The appointment of a guardian, conservator or a personal representative of a decedent’s
estate may be a change of financial circumstances for fee waiver purposes under Government
Code section 68636 in accordance with the following:
(1) If the petitioner is an appointed fiduciary:
(A) The petitioner’s continued eligibility for an initial fee waiver must be based on the
financial condition of the ward, conservatee, or the decedent’s estate.
(B) Upon marshalling or collecting assets of the ward’s, conservatee’s or decedent’s
estate following the petitioner’s appointment and qualification as fiduciary, the petitioner must
notify the court of a change in financial circumstances under Government Code section 68636
(a) that may affect his or her ability to pay all or a portion of the waived court fees and costs.
(2) If the petitioner is not an appointed fiduciary:
(A) An initial fee waiver for a petitioner that is not an appointed fiduciary continues in
effect according to its terms for subsequent fees incurred by that petitioner in the proceeding
solely in his or her individual capacity.
(3) Appointment of a fiduciary
(A) The appointed fiduciary may apply for an initial fee waiver on behalf of the ward,
conservatee or decedent’s estate. The application must be based on the financial condition of the
ward, conservatee, or the decedent’s estate.
(4) The financial condition of the ward or conservatee for purposes of this subdivision
may include:
(A) The financial condition of any person against whom the ward or conservatee has a
claim for support, including a spouse, registered domestic partner, or a parent. Such claims are
subject to the provisions of Government Code section 68637(e) concerning likelihood of
payment.
(B) A conservatee’s interest in community property that is outside the conservatorship
estate and under the management or control of the conservatee’s spouse or registered domestic
partner.
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(C) The right to receive support, income, or other distributions from a trust or under a
contract.
(5) The financial condition of the ward’s, conservatee’s or decedent’s estate for purposes
of this subdivision may, in the court’s discretion, include consideration of:
(A) The estate’s liquidity;
(B) Whether estate property or income is necessary for the support of a person entitled to
a family allowance from the estate of the conservatee or decedent, or a person entitled to support
from the ward or conservatee; or
(C) Whether property in a decedent’s estate is specifically devised.
(6) If property of the estate is eliminated from consideration for initial court fee waiver
purposes because of one or more of the factors listed in (4), the court may determine that the
estate can pay a portion of court fees, can pay court fees over time, or can pay court fees at a
later time, under an equitable arrangement within the meaning of Government Code section
68632(c). An equitable arrangement under this paragraph may include establishment of a lien
for initially waived court fees against property distributable from a decedent’s estate or payable
to the ward or conservatee or other successor in interest at the termination of a conservatorship or
guardianship.
(e) Payment of previously waived court fees by the estates of wards, conservatees, and
decedents
If the financial condition of the estate of a ward, conservatee, or decedent is a change of
financial condition that results in the withdrawal of a previously granted initial waiver of fees in
favor of a petitioner for the appointment of a fiduciary under this rule, the estate must pay to the
court as an allowable expense of administration fees and costs waived before the court’s order
withdrawing the initial fee waiver.
(f) Advances of court fees and costs by legal counsel
Government Code section 68633(g), concerning agreements between applicants for initial
court fee waivers and their legal counsel for counsel to advance court fees and costs and court
hearings to determine the effect of the presence or absence of such agreements on the
applications, does not apply to proceedings described in this rule.
(g) Expiration of initial court fee waivers in proceedings under this rule
“Final disposition of the case” for purposes of determining the expiration of fee waivers
under Government Code section 68639 occurs on the later of the following events:
(1) Termination of the proceedings by order of court or under operation of law in
guardianships and conservatorships of the person; or
(2) Discharge of guardians or conservators of the estate and discharge of personal
representatives of decedent estates.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS
Existing Law: Whether or not a petitioner qualifies for a fee waiver is based only on the
“applicant’s” financial condition. If the petitioner is the appointed guardian, conservator or
personal representative, the fee waiver application may be based only on the guardian,

conservator or personal representative’s financial condition and not the ward, conservatee or
decedent’s estate’s financial condition.
This Resolution: Would authorize the court’s to only look at the ward, conservatee or decedent’s
estate when a guardian, conservator or personal representative apply for a court fee waiver and
set a single standard for the courts to follow.
The Problem: Effective July 1, 2009, legislation was enacted to replace the former laws
concerning court fee waivers for indigent persons. The enacted legislation is in Government
Code sections 68630 thru 68641. These fee waiver statutes do not refer to or authorize the courts
to consider anyone’s financial condition other than the applicant’s. The fee waiver statutes do
not explicitly address the probate proceedings or refer to litigants seeking appointment as
fiduciaries for a ward, conservatee or decedent’s estate or representing litigation interests of the
ward, conservatee or decedent’s estate. But Rule 3.10 provides that the rules in Title 3 of the
Rules of Court apply to all civil cases in the superior courts, including probate cases, unless
otherwise provided in a statute or a rule of court. This resolution would allow a different
standard to apply in probate proceedings which would benefit these types of proceedings.
In some courts, when a guardian, conservator or personal representative applies for a fee waiver,
the courts will only look at the ward, conservatee or decedent’s estate’s ability to pay, while
other courts will look at the guardian, conservator or personal representative’s ability to pay.
This resolution would set a single standard for the courts to follow which would be more
beneficial to the ward, conservatee or decedent’s estate.
If courts were only allowed to look at the guardian, conservator or personal representative’s
ability to pay, the guardian, conservator or personal representative would now have to pay court
costs on behalf of the ward, conservatee or decedent’s estate. This would most likely have
devastating consequences on the ward or conservatee because it would discourage family,
friends, relatives, caregivers and such from seeking a guardianship or conservatorship since they
would have to pay court fees out of their own pocket on behalf of the ward or conservatee. Most
guardians and conservators are family, friends, relatives or caregivers who most likely are not
paid for the services they provide to the ward or conservatee. If the courts are not authorized to
only look at the ward or conservatee’s ability to pay, then the guardian or conservator would
have the added expense of paying court costs that are incurred on behalf of the ward or
conservatee. Since these types of proceedings benefit the ward, conservatee or decedent’s estate,
it seems only logical that fee waiver applications should be based only on the ward, conservatee
or decedent’s estate’s ability to pay and not on the person’s ability to pay who is acting on their
behalf.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Karin E. Horspool, Horspool & Horspool,
APC, 127 E. State Street, Redlands, California 92373, (909) 792-9660 (phone), (909) 792-9694
(fax), Karin@lawyershp.com

RESPONSIBLE FLOOR DELEGATE: Karin E. Horspool

SECTION COMMENTS TO RESOLUTION 04-06-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The proponent has identified a problem. However, fixing the problem requires a
legislative fix, not a Judicial Council Rule. As the proponent points out in her statement of the
problem, “These fee waiver statutes do not refer to or authorize the courts to consider anyone’s
financial condition other than the applicant’s.” In order to get the Judicial Council to amend the
Rules of Court to consider someone’s financial condition other than the applicant’s the fee
waiver statutes will need to be amended to allow such consideration.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-07-2012
DIGEST
Probate Bond: Including Cost of Recovery in Personal Representative Bond Amount
Amends Probate Code sections 8482 and 10453 and California Rules of Court, rule 7.207 to
provide that personal representative bonds include an allowance for cost of recovery on the bond.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code sections 8482 and 10453 and California Rules of Court,
rule 7.207 to provide that personal representative bonds include an allowance for cost of
recovery on the bond. This resolution should be approved in principle because these revisions
would harmonize the procedures for personal representative bonds with those already in place
for conservators and guardians of the estate.
If the purpose of the bond is to make the estate whole in the event an act or omission of the
personal representative causes the estate damage, such will not occur unless the bond is set in a
sum that is large enough to accommodate the cost of recovering the damage amount in addition
to the amount itself.
The Trusts and Estates Section has expressed the concern that the change proposed by this
resolution is a fee shifting proposal that would require the court to grant a successful litigant
attorney’s fees and costs in every successful surcharge proceeding, whether or not there is a
bond. The exact language provided by the proponent largely tracks that found in Probate Code
section 2320, subdivision (c)(4), relating to guardians and conservators, where a bond is
normally required, but can be waived under section 2321.
The proponent’s stated goal is to provide that when a bond is required, the amount should
include an allowance for attorney fees in the event of a surcharge. If the proponent’s goal were
in fact to provide for global fee shifting in surcharge proceedings, placing it in the provision
relating to bonds would not make sense.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code sections 8482 and 10453 and that the Judicial Council amend
California Rules of Court, rule 7.207 to read as follows:
1
2
3

§ 8482
(a) The court in its discretion may fix the amount of the bond, but the amount of the bond
shall be not more than the sum of:
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(1) The estimated value of the personal property.
(2) The probable annual gross income of the estate.
(3) If independent administration is granted as to real property, the estimated value of the
decedent’s interest in the real property.
(b) Notwithstanding subdivision (a), if the bond is given by an admitted surety insurer,
the court may establish a fixed minimum amount for the bond, based on the minimum premium
required by the admitted surety insurer.
(c) If the bond is given by personal sureties, the amount of the bond shall be twice the
amount fixed by the court under subdivision (a).
(d) Before confirming a sale of real property the court shall require such additional bond
as may be proper, not exceeding the maximum requirements of this section, treating the expected
proceeds of the sale as personal property.
(e) A reasonable amount for the cost of recovery to collect on the bond, including
attorney’s fees and costs. The attorney’s fees and costs incurred in a successful action for
surcharge against a personal representative for breach of his or her duty under this code shall be
a surcharge against the personal representative and if unpaid shall be recovered against the surety
on the bond. The Judicial Council shall revise rule 7.207 of court to implement this paragraph.
§ 10453
(a) If the personal representative is otherwise required to file a bond and has full
authority, the court, in its discretion, shall fix the amount of the bond at not more than the
estimated value of the personal property, the estimated value of the decedent’s interest in real
property authorized to be sold under this part, the cost of recovery amount under rule 7.207 of
court, and the probable annual gross income of the estate, or if the bond is to be given by
personal sureties, at not less than twice that amount.
(b) If the personal representative is otherwise required to file a bond and has limited
authority, the court, in its discretion, shall fix the amount of the bond at not more than the
estimated value of the personal property, the cost of recovery amount under rule 7.207 of court,
and the probable annual gross income of the estate, or, if the bond is to be given by personal
sureties, at not less than twice that amount.
Rule 7.207
(a) Bond includes reasonable amount for recovery on the bond
Except as otherwise provided by statue, every personal representative, conservator or guardian of
the estate must furnish a bond that includes an amount determined under (b) as a reasonable
amount for the cost of recovery to collect on the bond under Probate Code sections 8482(e) and
2320(c)(4).
(b) Amount of bond for the cost of recovery on the bond
The reasonable amount of bond for the cost of recovery to collect on the bond, including
attorney’s fees and costs, under Probate Code sections 8482(e) and 2320(c)(4) is:
(1) Ten percent (10%) of the value up to and including $500,000 of the following:
(A) The value of personal property of the estate;
(B) The value, less encumbrances, of real property of the estate that the personal
representative, guardian or conservator has the independent power to sell without approval of
confirmation of the court under Probate Code sections 10450, 2590 and 2591(d);
(C) The probable annual income from all assets of the estate; and
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(D) The probable annual gross payments described in Probate Code section 2320(c)(3);
and
(2) Twelve percent (12%) of the value above $500,000 up to and including $1,000,000 of
the property, income, and payments described in (1); and
(3) Two percent (2%) of the value above $1,000.000 of the property, income and
payments described in (1).
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Bernardino County Bar Association
STATEMENT OF REASONS
Existing Law: Requires a conservator and guardian of the estate to post a bond for the value of
the estate, which would include personal property, real property if granted power to sell and the
annual gross income, plus an amount to include a cost of recovery as required under Rules of
Court, rule 7.207. Personal representatives are required to only post bonds for the estimated
value of the estate, which would include personal property, annual gross income and if
independent administration is granted the estimated value of the real property, not for a cost of
recovery amount.
This Resolution: Would coordinate all probate bonds to include the additional amount for cost
of recovery in the event a personal representative, conservator or guardian is surcharged for
breaching his or her fiduciary duty.
The Problem: In 2008 the legislature added Rules of Court, rule 7.207 due to the increase in
surcharge actions against conservators and guardians for breach of their fiduciary duties. The
bonding companies were required to pay out the full bond for these breaches, but the estates of
the conservator or guardian would incur significant attorney’s fees and costs to obtain the
surcharge without ability to receive reimbursement. The additional amount under the new rule
provides a surplus above the estimated value of the assets to seek reimbursement for the
attorney’s fees and costs if a surcharge is ordered. This new rule was in response to the increase
theft and misuse of assets by conservators and guardians.
The problem is that conservators and guardians are not the only fiduciaries to breach their duties.
The heirs of an estate are in the same position as conservatees and minors. They do not have
access to the bank records or daily activities of personal representatives to know of a breach until
an accounting is either prepared and filed with the court or the personal representative fails to file
an accounting. Unfortunately, breach of fiduciary duties by personal representatives have
increased in probate estates just at it has in conservatorships and guardianships. Whether it is
due to the economy or greed, misuse and misappropriations of assets in probate estates have
risen and occur as in conservatorships and guardianships. Courts are now reluctant to waive
bond in most probate estates, but the court would still have the discretion to waive the bond.
This resolution would coordinate all bonds for probate estates, conservatorships and
guardianships to required that a bond would also include the additional recovery of cost amount.

The law will only cost the estate a potentially small increase in the bond premium and would not
have any financial impact on the courts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donnasue Ortiz, 9302 Pittsburgh Ave.,
Suite 200, Rancho Cucamonga, CA 91730, (909) 941-1091 (phone), (909)980-3027 (fax),
donnasue@donnasueortizlaw.com
RESPONSIBLE FLOOR DELEGATE: Donnasue Ortiz

SECTION COMMENTS TO RESOLUTION 04-07-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The resolution purports to be about allowing the court to fix bond to allow for
the recovery of additional attorney’s fees and costs, but in fact it is a fee-shifting proposal that
requires the court to grant a successful litigant attorney’s fees and costs in every successful
surcharge proceeding against an executor, whether or not the personal representative is bonded.
By raising the stakes in every surcharge proceeding, the proposal, if enacted, will make it more
difficult to resolve those disputes and delay distribution to the intended beneficiaries and will
make it more difficult to find persons willing to serve as personal representative.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-08-2012
DIGEST
Powers of Attorney: Attorney Fees as Remedy for Bad Faith
Amends Probate Code section 4231.5 to allow the Court to impose attorney fees and costs
whenever a person in bad faith used a power of attorney to commit elder or dependent abuse.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 4231.5 to allow the court to impose attorney fees
and costs whenever a person in bad faith used a power of attorney to commit elder or dependent
abuse. This resolution should be approved in principle because it would allow the same recovery
for the misuse of a power of attorney that is already allowed for decedent’s estates, conservatees,
minors and trusts.
In 2011, Probate Code section 859 was amended to provide protection in a decedent’s estate, to
conservatees, minors and trusts against the use of undue influence in the commission of elder or
dependent adult financial abuse, as defined in section 15610.30 of the Welfare and Institutions
Code. Probate Code section 4231.5 does not allow the same protection for the principal of a
power of attorney. This proposed amendment would correct that and allow the same protection
for the principal of a power of attorney whenever a person in bad faith uses a power of attorney
to take, conceal, or dispose of property by undue influence or by financial elder or dependent
adult abuse.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 4231.5 to read as follows:
1
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§ 4231.5
(a) If the attorney-in-fact breaches a duty pursuant to this division, the attorney-in-fact is
chargeable with any of the following, as appropriate under the circumstances:
(1) Any loss or depreciation in value of the principal’s property resulting from the breach
of duty, with interest.
(2) Any profit made by the attorney-in-fact through the breach of duty, with interest.
(3) Any profit that would have accrued to the principal if the loss of profit is the result of
the breach of duty.
(b) If the attorney-in-fact has acted reasonably and in good faith under the circumstances
as known to the attorney-in-fact, the court, in its discretion, may excuse the attorney-in-fact in
whole or in part from liability under subdivision (a) if it would be equitable to do so.
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(c) If a court finds that a person has in bad faith wrongfully taken, concealed, or disposed
of property belonging to a principal under a power of attorney, or has taken, concealed, or
disposed of property by the use of undue influence in bad faith or through the commission of
elder or dependent adult financial abuse, as defined in Section 15610.30 of the Welfare and
Institutions Code, the person shall be liable for twice the value of the property recovered by an
action under this part. Additionally, the court shall order that a person liable bear reasonable
attorney's fees and costs. The remedy remedies provided in this section shall be in addition to
any other remedies available in law to the principal or any successor in interest of the principal.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing Law: Currently Probate Code section 4231.5 does not reflect the amendment to Probate
Code section 859 enacted in 2011, which provides additional protections against the use of
undue influence in bad faith or through the commission of elder or dependent adult financial
abuse, as defined in Section 15610.30 of the Welfare and Institutions Code, as well as currently
proposed amendments to Probate Code section 859.
This Resolution: Under the proposed amendment, Probate Code section 4231.5 would reflect the
amendment to Probate Code section 859.
The Problem: Principals are not being provided the same protections against the use of undue
influence in bad faith or through the commission of elder or dependent adult financial abuse, as
defined in Section 15610.30 of the Welfare and Institutions Code, as are the estate of a decedent,
conservatee, minor, or trust under Probate Code section 859.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mallory Lass, Goff, Conway-Spatola Law
Group, 1601 Response Road, Suite 360, Sacramento, CA 95815, (916) 923-3442; email:
mlass@sactrustattorneys.com
RESPONSIBLE FLOOR DELEGATE: Mallory Lass

SECTION COMMENTS TO RESOLUTION 04-08-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The Executive Committee of the Trusts & Estates Section (TEXCOM) takes no
position with regards to the portion of this resolution that proposes “Additionally, the court shall
order that a person liable bear reasonable attorney’s fees and costs.” However, TEXCOM
recommends disapproval of the portion of this resolution that provides for liability under Probate
Code section 4231.5 for undue influence and for elder and dependent adult financial abuse. The
damages for undue influence and for elder and dependent adult financial abuse are already
provided in their respective code sections and there is no restriction for applying those measures
of damages against an agent under a power of attorney who is found to have committed those
acts. The proposed change adds complication to the power of attorney law by incorporating
damages for undue influence in bad faith and elder and dependent adult financial abuse, which
are already provided for in other code sections without adding anything substantive.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 04-09-2012
DIGEST
Attorney’s Fees: Remedy for Bad Faith
Amends Probate Code section 859 to allow the Court to hold a person liable for reasonable
attorney fees and costs when the Court has found the person has committed financial elder abuse.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Probate Code section 859 to allow the Court to hold a person liable for
reasonable attorney fees and costs when the Court has found the person has committed financial
elder abuse. This resolution should be approved in principle because it allows the courts to
impose reasonable attorney fees and costs, in addition to the remedies already allowed, against a
person who has wrongfully acted against an elder or dependent adult.
Presently, the allowable remedy is double damages; however, sometimes double damages do not
cover the costs for the attorney and other costs of litigation an elder or dependent adult may incur
in trying to recover the property that was wrongfully taken. This amendment seeks to correct the
problem that the full amount of the damages to the elderly or dependent adult might not be
recovered due to the inherent costs of litigation.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Probate Code section 859 to read as follows:
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§ 859
If a court finds that a person has in bad faith wrongfully taken, concealed, or disposed of
property belonging to the estate of a decedent, conservatee, minor, or trust, or has taken,
concealed, or disposed of property by the use of undue influence in bad faith or through the
commission of elder or dependent adult financial abuse, as defined in Section 15610.30 of the
Welfare and Institutions Code, the person shall be liable for twice the value of the property
recovered by an action under this part. Additionally, the court shall order that a person liable
bear reasonable attorney's fees and costs. The remedy remedies provided in this section shall be
in addition to any other remedies available in law to a trustee, guardian or conservator, or
personal representative or other successor in interest of a decedent.
(Proposed new language underlined, language to be deleted stricken.)
PROPONENT: Sacramento County Bar Association

STATEMENT OF REASONS
Existing Law: Currently Probate Code section 859 provides a remedy of double damages for
property that was in bad faith wrongfully taken, concealed, or disposed of, but this section does
not take into account the costs involved for the wronged party in recovering the property,
particularly when the person wronged is a vulnerable member of society.
This Resolution: Amends Probate Code section 859, to provide vulnerable members of society
with an additional remedy against a person who has in bad faith wrongfully taken, concealed, or
disposed of property belonging to them, by allowing the court to order attorney’s fees and costs
against the person or persons that acted wrongfully in bad faith.
The Problem: When property is in bad faith wrongfully taken, concealed, or disposed of, often
the best and only person that can seek redress is the attorney. Despite the remedy of double
damages, the attorney’s fees that are incurred seeking redress often greatly exceed double the
value of the property that was in bad faith wrongfully taken, concealed, or disposed of.
The rightful property owners should not have to bear the burden of deciding whether they should
attempt to recover property that is rightfully theirs because the attorney fees and costs might
exceed the value of the property. People or persons acting wrongfully and/or in bad faith, should
not benefit from their behavior because it is too costly for the wronged party to seek redress.
Without changing Probate Code section 859 to provide vulnerable members of society with the
potential remedy of attorney’s fees and costs, we leave open the possibility that their property
will not be recovered, or that they will incur costs that exceed the value of their property. Thus
rewarding wrongdoers that take, conceal, or dispose of property that does not belong to them.
IMPACT STATEMENT
This resolution affects Probate Code section 4231.5, subdivision (c), because the language of
Probate Code section 859 is mirrored.
AUTHOR AND/OR PERMANENT CONTACT: Mallory Lass, Goff, Conway-Spatola Law
Group, 1601 Response Road, Suite 360, Sacramento, CA 95815, (916) 923-3442; email:
mlass@sactrustattorneys.com
RESPONSIBLE FLOOR DELEGATE: Mallory Lass

RESOLUTION 04-10-2012
DIGEST
Welfare and Institutions Code: Limit Scope of Financial Abuse Claims
Amends Welfare and Institutions Code section 15610.30 to limit a claim for enhanced damages
to where a person was aware the dependent adult was susceptible and harmed.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Welfare and Institutions Code section 15610.30 to limit a claim for
enhanced damages to where a person was aware the dependent adult was susceptible and
harmed. This resolution should be disapproved because it goes too far in limiting financial elder
abuse claims.
The purpose of Welfare and Institutions Code section 15610.30 is to protect a class of
individuals who are inherently susceptible to undue influence and may be taken advantage of by
someone who specifically targets them because of their vulnerability. Under Welfare and
Institutions Code section 15657.5, a plaintiff who falls under the category of an elder or
dependant adult is allowed to seek an enhancement of damages. The proposed amendment would
add additional elements of proof to an elder financial abuse claim, thus making it more difficult
to prove financial abuse. The main element the proponent seeks to add to the statute is that the
elder or dependent adult would have to show that the person or entity engaged in the conduct for
the sole purpose of taking advantage of the elder or dependent adult’s susceptibility to abuse.
This would put a higher burden on the elder or dependent adult and make it more difficult to
prove their case. The proposed amendment narrows the statute beyond the intention of the
Legislature in protecting the elder and dependent adults from abuse.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare and Institutions Code section 15610.30 to read as follows:
1
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§15610.30
(a) “Financial abuse” of an elder or dependent adult occurs when that elder or dependent
adult is susceptible to an increased risk of abuse due to developmental disabilities, physical
impairments, mental limitations, and/or verbal limitations and a person or entity does any of the
following:
(1) Takes, secretes, appropriates, obtains, or retains real or personal property of an elder
or dependent adult for a wrongful use or with intent to defraud, or both.
(2) Assists in taking, secreting, appropriating, obtaining, or retaining real or personal
property of an elder or dependent adult for a wrongful use or with intent to defraud, or both.
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(3) Takes, secretes, appropriates, obtains, or retains, or assists in taking, secreting,
appropriating, obtaining, or retaining, real or personal property of an elder or dependent adult by
undue influence, as defined in Section 1575 of the Civil Code.
(b) A person or entity shall be deemed to have taken, secreted, appropriated, obtained, or
retained property for a wrongful use if, among other things, (1) the person or entity takes,
secretes, appropriates, obtains, or retains the property, (2) the person or entity engaged in this
conduct for the purpose of taking advantage of an elder or dependent adult’s increased
susceptibility to abuse due to developmental disabilities, physical impairments, mental
limitations, and/or verbal limitations, and (3) the person or entity knew or should have known
that this conduct is likely to be harmful to the elder or dependent adult.
(c) For purposes of this section, a person or entity takes, secretes, appropriates, obtains,
or retains real or personal property when an elder or dependent adult is deprived of any property
right, including by means of an agreement, donative transfer, or testamentary bequest, regardless
of whether the property is held directly or by a representative of an elder or dependent adult.
(d) For purposes of this section, “representative” means a person or entity that is either of
the following:
(1) A conservator, trustee, or other representative of the estate of an elder or dependent
adult.
(2) An attorney-in-fact of an elder or dependent adult who acts within the authority of the
power of attorney.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: Permits claims of financial abuse with enhanced damages in all instances where
the defendant knew or should have known that this conduct is likely to be harmful to the elder or
dependent adult.
This Resolution: Would preserve the California Legislature’s purpose of protecting a vulnerable
class of individuals, but limit the scope of financial abuse claims to instances where the harmed
individual was both susceptible to an increased risk of abuse and harmed due to that increased
risk.
The Problem: In developing this chapter of the Welfare and Institutions Code, California’s
Legislature recognized that elders and dependent adults may be subjected to abuse, neglect, or
abandonment and that this state has a heightened responsibility to protect these persons because
they both constitute a significant and identifiable segment of the population and are more subject
to risks of abuse, neglect, and abandonment due to developmental disabilities, mental limitations,
and/or verbal limitations. (Welf. & Inst. Code, § 15600.) The net result of this is that violation of
Section 15610.30 exposes defendants to damages enhancements under Section 15657.5,
including, but not limited to an award to the plaintiff of reasonable attorney’s fees and costs.

However, section 15610.30, which addresses financial abuse, as written, is so broad in scope that
it provides enhanced remedies for situations where there neither is an attempt to exploit a
member of this class because of that person’s vulnerability and/or where the condition of the
elder or dependent adult did not expose them to an increased risk of abuse. Among other things,
the section defines elder abuse to include the retention of property where the defendant knew or
should have known that this conduct is likely to be harmful to the elder or dependent adult.
(Welf. & Inst. Code, § 15610.30, subd. (a) and (b).) Thus, the statute may be employed, for
example, in a simple breach of contract claim, without any malice. As a result, plaintiffs who
reside in this state and are 65 years of age or older (see Welf. & Inst. Code, § 15610.27) could
conceivably allege a cause of action for financial elder abuse in virtually any civil action where
they may allege any other viable cause of action. Indeed, the author of this legislation has noted
such an increasing trend.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: David M. Majchrzak, Klinedinst PC, 501
W. Broadway, Suite 600, San Diego, California 92101, (619) 239-8131
RESPONSIBLE FLOOR DELEGATE: David M. Majchrzak

COUNTER-ARGUMENT(S) TO RESOLUTION 04-10-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
The proposed resolution goes too far in limiting financial elder abuse claims. First, the wording
added to subsections (a) and (b) is vague and without definition in either case law or statute. It
also adds an additional element of proof to an elder financial abuse claim, i.e., that the elder is
"susceptible to an increased risk of abuse" due to "physical impairment, mental limitations and/or
verbal limitations." What constitutes susceptibility to abuse? What physical impairments qualify?
What are "mental limitations" or "verbal limitations"? These words are simply too vague to be
effective. Second, the removal of the words "among other things" from subsection (b) restricts
elder financial abuse to only the itemized list of actions. Further, because of the use of the "and"
before item (3), the change now requires that all three of these elements be proved rather than
serving as a list of alternatives. Again, this narrows the statute beyond the intention of the
legislature in protecting elders from abuse.

RESOLUTION 04-11-2012
DIGEST
Trust Instruments: Confirming Application of Parol Evidence Rule.
Amends Code of Civil Procedure section 1856 to confirm that trust instruments are agreements
subject to the parol evidence rule.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 1856 to confirm that trust instruments
are agreements subject to the parol evidence rule. This resolution should be approved in
principle, to eliminate the potential for confusion, harmonize the decisional and statutory law,
and clarify that the rules that apply to the interpretation of trust instruments are the same as for
all other written contracts.
The proponent offers a string of case citations that are on point, to the effect that in the
interpretation of trust instruments, extrinsic evidence which legitimately bears on intent is
admissible only when the trust instrument is unclear or ambiguous. The statute should match the
case law.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1856 to read as follows:
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§ 1856
(a) Terms set forth in a writing intended by the parties as a final expression of their
agreement with respect to such terms as are included therein may not be contradicted by
evidence of any prior agreement or of a contemporaneous oral agreement.
(b) The terms set forth in a writing described in subdivision (a) may be explained or
supplemented by evidence of consistent additional terms unless the writing is intended also as a
complete and exclusive statement of the terms of the agreement.
(c) The terms set forth in a writing described in subdivision (a) may be explained or
supplemented by course of dealing or usage of trade or by course of performance.
(d) The court shall determine whether the writing is intended by the parties as a final
expression of their agreement with respect to such terms as are included therein and whether the
writing is intended also as a complete and exclusive statement of the terms of the agreement.
(e) Where a mistake or imperfection of the writing is put in issue by the pleadings, this
section does not exclude evidence relevant to that issue.
(f) Where the validity of the agreement is the fact in dispute, this section does not
exclude evidence relevant to that issue.
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(g) This section does not exclude other evidence of the circumstances under which the
agreement was made or to which it relates, as defined in Section 1860, or to explain an extrinsic
ambiguity or otherwise interpret the terms of the agreement, or to establish illegality or fraud.
(h) As used in this section, the term agreement includes trust instruments, deeds and
wills, as well as contracts between parties.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: In its present form, Code of Civil Procedure section 1856, subdivision (h), defines
an agreement to include deeds, wills, and contracts between the parties, but does not include trust
instruments. Present case law, however, holds that trust instruments are within the scope of the
parol evidence rule. (Miller v. Security-First National Bank of Los Angeles (1933) 219 Cal.120,
128-129, Lonely Maiden Productions, LLC v. Goldentree Asset Mgmt., LP (2011) 201
Cal.App.4th 368, 380, Wells Fargo Bank v. Marshall (1993) 20 Cal.App.4th 447, 453, Levy v.
Crocker-Citizens National Bank (1971) 14 Cal.App.3d 102, 104, Krapp v. Sterling Savings and
Loan Assoc. (1970) 9 Cal.App.3d 1033, 1045.)
This Resolution: This resolution would eliminate any doubt that trust instruments are in fact
covered by the parol evidence rule stated in Code of Civil Procedure section 1856.
The Problem: In its present form, the omission of trust instruments from the coverage of Code
of Civil Procedure section 1856, subdivision (h), could lead to unpredictability in the admission
or exclusion of evidence regarding the construction and interpretation of trust instruments.
Although case law has, to some extent, filled the void, the interests of certainty, clarity and
predictability would be best served by amending the statute to include trust instruments within
the definition of those agreements covered by the parol evidence rule.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Randall A. Spencer, 8665 Wilshire
Boulevard Suite 210, Beverly Hills, CA 90211; (310) 659-6771 (phone); (310) 659-7354 (fax);
randy@rtlewin.com
RESPONSIBLE FLOOR DELEGATE: Mike Sohigian

RESOLUTION 05-01-2012
DIGEST
Use and Regulation of Mediators and Mediation Providers
Amends Code of Civil Procedure sections 1775 through 1775.15 and adds Business and
Professions Code sections 6240 through 6245 to require that all courts refer cases to alternative
dispute resolution programs and to establish minimum qualifications for mediators.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to 03-03-08, which was disapproved, and 13-04-2009, which was withdrawn.
Reasons:
This resolution amends Code of Civil Procedure sections 1775 through 1775.15 and adds
Business and Professions Code sections 6240 through 6245 to require that all courts refer cases
to alternative dispute resolution programs and to establish minimum qualifications for mediators.
This resolution should be disapproved because the proposed definitions, minimum qualifications
and disciplinary procedures are internally inconsistent and inconsistent with existing law.
The first part of this resolution, to expand and encourage the use of alternative dispute resolution
programs, could very well benefit California’s judicial system and the growing need to find less
costly and less time-consuming ways to resolve disputes.
However, the second part of this resolution, adding Business and Professions Code sections
6240-6245, is internally inconsistent. The new section 6243, subdivision (a)(2), establishes
minimum qualifications for mediators, which require that for a person to become a “mediator”,
that person must have mediated “20 cases as a solo mediator.” With this requirement a person
can’t become a mediator unless they mediate 20 cases, but they can’t mediate 20 cases unless
they’re already qualified as a mediator. Also, section 6241, subdivision (b)(1), defines a
“mediator” to include “any person designated by a mediator either to assist in the mediation or to
communicate with the participants in preparation for a mediation.” This definition necessarily
requires that even an assistant satisfy those minimum qualifications. Although this is probably
not the intent of the resolution, as drafted it requires virtually everyone assisting with a mediation
to meet the minimum qualifications.
Further, section 6241 limits the definition of a “mediator” to those persons who receive
compensation for conducting a mediation. However, if the purpose of these new sections is to
protect the public from unscrupulous “mediators,” then it should apply to all persons conducting
mediations, not just those who receive compensation. An unpaid mediator can coerce a party
into an unfair settlement just as easily as a paid mediator can.
Finally, while the idea of having a disciplinary process in place for ensuring that mediators
comply with their professional obligations is a noble idea, as proposed, section 6245 conflicts
with Evidence Code section 1119. The new section 6245 authorizes the State Bar to investigate

and adjudicate the fitness of mediators. Such an adjudication would necessarily require
evaluations and examinations of what occurred during mediations. However, Evidence Code
section 1119 prohibits the disclosure of anything said or written in connection with mediation in
any other proceeding, inclusive of an administrative adjudication. With the express prohibition
of Evidence Code section 1119, it would be impossible for the State Bar to actually investigate
and evaluate whether the mediator engaged in any misconduct during mediation.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 1775-1175.15 and add Division 3, Chapter
4.5 (sections 6240-6245) to the Business and Professions Code to read as follows:
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Code of Civil Procedure
§ 1775
The Legislature finds and declares that:
(a) The peaceful resolution of disputes in a fair, timely, appropriate, and cost-effective
manner is an essential function of the judicial branch of state government under Article VI of the
California Constitution.
(b) In the case of many disputes, litigation culminating in a trial is costly, time
consuming, and stressful for the parties involved. Many disputes can be resolved in a fair and
equitable manner through less formal processes.
(c) Alternative processes for reducing the cost, time, and stress of dispute resolution, such
as mediation, have been effectively used in California and elsewhere. In appropriate cases
mediation provides parties with a simplified and economical procedure for obtaining prompt and
equitable resolution of their disputes and a greater opportunity to participate directly in resolving
these disputes. Mediation may also assist to reduce the backlog of cases burdening the judicial
system. It is in the public interest for mediation to be encouraged and used where appropriate by
the courts.
(d) Mediation and similar alternative processes can have the greatest benefit for the
parties in a civil action when used early, before substantial discovery and other litigation costs
have been incurred. Where appropriate, participants in disputes should be
encouraged to utilize mediation and other alternatives to trial for resolving their differences in
the early stages of a civil action.
(e) As a pilot project in Los Angeles County and in other counties which elect to apply
this title, All courts should be able to shall refer cases to appropriate dispute resolution processes
such as judicial arbitration and mediation as an alternative to trial, consistent with the parties'
right to obtain a trial if a dispute is not resolved through an alternative process.
(f) The purpose of this title is to strongly encourage the use of court-annexed alternative
dispute resolution methods in general, and mediation in particular. It is As of the late 1990s, it
was estimated that the average cost to the court for processing a civil case of the kind described
in Section 1775.3 through judgment is was three thousand nine hundred forty-three dollars
($3,943) for each judge day, and that a substantial portion of this cost can could be saved if these
cases are resolved before trial.
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The Judicial Council, through the Administrative Office of the Courts, shall conduct a
survey to determine the number of cases resolved by alternative dispute resolution authorized by
this title, and shall estimate the resulting savings realized by the courts and the parties. The
results of the survey shall be included in the report submitted pursuant to Section 1775.14. The
programs authorized by this title shall be deemed successful if they result in estimated savings of
at least two hundred fifty thousand dollars ($250,000) to the courts and corresponding savings to
the parties.
§ 1775.1
(a) As used in this title:
(1) "Court" means a superior court or municipal court.
(2) "Mediation" means a process in which a neutral person or persons facilitate
communication between the disputants to assist them in reaching a mutually acceptable
agreement.
(b) Unless otherwise specified in this title or ordered by the court, any act to be
performed by a party may also be performed by his or her counsel of record.
§ 1775.2
(a) This title shall apply to the all superior courts of the County of Los Angeles.
(b) A court of any county, at the option of the presiding judge, may elect whether or not
to apply this title to eligible actions filed in that court, and this title shall not apply in any court
which has not so elected. An election under this subdivision may be revoked by the court at any
time.
(c) Courts are authorized to apply this title to all civil actions pending or commenced on
or after January 1, 1994.
§ 1775.3
(a) In the courts of the County of Los Angeles and in other courts that elect to apply this
title, aAll at-issue civil actions in which arbitration is otherwise required pursuant to Section
1141.11, whether or not the action includes a prayer for equitable relief, may be submitted to
mediation by the presiding judge or the judge designated under this title as an alternative to
judicial arbitration pursuant to Chapter 2.5 (commencing with Section 141.10) of Title 3.
(b) Any civil action otherwise within the scope of this title in which a party to the action
is a public agency or public entity may be submitted to mediation pursuant to subdivision (a).
§ 1775.4
An action that has been ordered into arbitration pursuant to Section 1141.11 or 1141.12
may not be ordered into mediation under this title, and an action that has been ordered into
mediation pursuant to Section 1775.3 may not be ordered into arbitration pursuant to Section
1141.11.
§ 1775.5
The court shall not order a case into mediation where the amount in controversy exceeds
two hundred and fifty thousand dollars ($250,000). The determination of the amount in
controversy shall be made in the same manner as provided in Section 1141.16 and, in making
this determination, the court shall not consider the merits of questions of liability, defenses, or
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comparative negligence.
§ 1775.6
In actions submitted to mediation pursuant to Section 1775.3, a mediator shall be selected
for the action within 30 days of its submission to mediation. The method of selection and
qualification of the mediator shall be as the parties determine. If the parties are unable to agree
on a mediator within 15 days of the date of submission of the action to mediation, the court may
select a mediator pursuant to standards adopted by the Judicial Council.
§ 1775.7
(a) Submission of an action to mediation pursuant to this title shall not suspend the
running of the time periods specified in Chapter 1.5 (commencing with Section 583.110) of Title
8 of Part 2, except as provided in this section.
(b) If an action is or remains submitted to mediation pursuant to this title more than four
years and six months after the plaintiff has filed the action, then the time beginning on the date
four years and six months after the plaintiff has filed the action and ending on the date on which
a statement of nonagreement is filed pursuant to Section 1775.9 shall not be included in
computing the five-year period specified in Section 583.310.
§ 1775.8
(a) The compensation of court-appointed mediators shall be the same as the
compensation of arbitrators pursuant to Section 1141.18, except that no compensation shall be
paid prior to the filing of a statement of nonagreement by the mediator pursuant to Section
1775.9 or prior to settlement of the action by the parties.
(b) All administrative costs of mediation, including compensation of mediators, shall be
paid in the same manner as for arbitration pursuant to Section 1141.28. Funds allocated for the
payment of arbitrators under the judicial arbitration program shall be equally available for the
payment of mediators under this title.
§ 1775.9
(a) In the event that the parties to mediation are unable to reach a mutually acceptable
agreement and any party to the mediation wishes to terminate the mediation, then the mediator
shall file a statement of nonagreement. This statement shall be in a form to be developed by the
Judicial Council.
(b) Upon the filing of a statement of nonagreement, the matter shall be calendared for
trial, by court or jury, both as to law and fact, insofar as possible, so that the trial shall be given
the same place on the active list as it had prior to mediation, or shall receive civil priority on the
next setting calendar.
§ 1775.10
All statements made by the parties during the mediation shall be subject to Sections 703.5
and 1152, and Chapter 2 (commencing with Section 1115) of Division 9, of the Evidence Code.
§ 1775.11
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Any party who participates in mediation pursuant to Section 1775.3 shall retain the right
to obtain discovery to the extent available under the Civil Discovery Act of 1986, Code of Civil
Procedure, Article 3 (commencing with Section 2016.010) of Chapter 3 of Title 3 of Part 4.
§ 1775.12
Any reference to the mediation or the statement of nonagreement filed pursuant to
Section 1775.9 during any subsequent trial shall constitute an irregularity in the proceedings of
the trial for the purposes of Section 657.
§ 1775.13
It is the intent of the Legislature that nothing in this title be construed to preempt other
current or future alternative dispute resolution programs operating in the trial courts.
§ 1775.14
(a) On or before January 1, 1998, the Judicial Council shall submit a report to the
Legislature concerning court alternative dispute resolution programs. This report shall include,
but not be limited to, a review of programs operated in Los Angeles County and other courts that
have elected to apply this title, and shall examine, among other things, the effect of this title on
the judicial arbitration programs of courts that have participated in that
program.
(b) The Judicial Council shall, by rule, require that each court applying this title file with
the Judicial Council such data as will enable the Judicial Council to submit the report required by
subdivision (a).
§ 1775.15
Notwithstanding any other provision of law except the provisions of this title, the Judicial
Council shall provide by rule for all of the following:
(a) The procedures to be followed in submitting actions to mediation under this act.
(b) Coordination of the procedures and processes under this act with those under the trial
Court Delay Reduction Act, Article 5 (commencing with Section 68600) of Chapter 2 of Title 8
of the Government Code.
(c) Exceptions for cause from provisions of this title. In providing for exceptions, the
Judicial Council shall take into consideration whether the civil action might not be amenable to
mediation.
Business and Professions Code
§ 6240
The legislature finds and declares that because mediation has become an increasingly
cost-effective and popular means of resolving disputes, it is in the best interests of the people of
California that the practice of mediation be regulated.
§ 6241
Definitions
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(a) For the purposes of this Chapter, "Mediation" means a process in which a neutral
third-party or parties facilitate communication between the disputants to assist them in reaching a
mutually acceptable agreement.
(b) "Mediator" means:
(1) a neutral third-party who for compensation conducts a mediation. "Mediator"
includes any person designated by a mediator either to assist in the mediation or to
communicate with the participants in preparation for a mediation.
(2) any corporation, partnership, association, or other entity that employs or contracts
with any person who, as a part of his or her responsibilities to that entity, conducts
mediations for the public.
§ 6242
(a) Within two years of the enactment of this legislation, the Judicial Council shall adopt
standards of conduct for mediators.
(b) Within two years of the enactment of this legislation, the Judicial Council shall adopt
procedures for the enforcement of mediator standards, and shall utilize the services of the State
Bar Court to enforce those standards.
§ 6243
(a) Within two years of the enactment of this legislation, the Judicial Council shall adopt
minimum qualifications for mediators to include:
(1) 40 hours of mediation training through an accredited University, a certified Court
program, or other training program certified by the State;
(2) Mediation of 20 cases as a solo mediator in substantive areas of law (or in the case of
non-legal mediations, in the mediators area of specialty, such as engineering, construction,
medicine, or family relations;
(3) A legal degree or a graduate degree in a specialty such as engjneering, construction,
medicine, sociology or psychology, which is directly applicable to the types of mediations
conducted.
§ 6244
(a) The State Bar of California shall be responsible for certification and registration of
mediators.
(b) The State Bar shall maintain a publicly accessible database with names and contact
information of all certified mediators.
(c) The State Bar may charge a fee of up to $400 per year for registration of mediators to
cover the costs of certification and registration of mediators, as well as to cover the costs of
regulation of the mediation profession. One half of all fees collected for regulation of the
mediation profession shall be forwarded to the Judicial Council for its regulatory efforts, the
other half to be allocated to the State Bar Court or such body as is charged with enforcement of
mediation standards of conduct.
§ 6245
(a) The State Bar Court shall be responsible for mediator discipline.
(b) The State Bar Court shall use the same procedures in adjudicating the fitness of a
mediator to mediate as it does in adjudicating the fitness of an attorney to practice law.
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(c) All investigations or proceedings conducted regarding the fitness of a mediator shall
be kept confidential unless the mediator or applicant, in writing, waives confidentiality.
However, the records of an proceeding may be lawfully subpoenaed.
(d) The final result of a proceeding against a mediator shall be public.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
Existing Law: Encourages the use of mediation programs permissively and does not require that
all courts have mediation as an alternative to costly litigation. In addition, the practice of
mediation is currently not regulated leaving the public at the mercy of anyone who hangs out a
shingle proclaiming themselves to be a mediator.
This Resolution: Would require all courts to have mediation programs in place and offer
mediation for all cases under $200,000, the cost to be borne by the parties. Would also create a
mechanism for the regulation of mediators. This resolution would begin to create a standard of
conduct for mediators and minimum qualifications for being certified by the state as a mediator.
This would increase the public confidence in the mediation process, and certification would
confer greater credibility on the profession as a whole, and allow a means to determine who has
met the standards and qualifications.
This resolution would also establish a mechanism for disciplining, rehabilitation and suspending
from practice those mediators whose conduct falls below a specified standard.
This resolution would also begin to set standards for the training and education of mediators,
which again would increase public confidence in the profession.
Finally, this resolution is self-financing becuase it provides for fees for certification and
registration of mediators.
The Problem: Currently, there are no quality assurance standards for mediators in California.
Indeed, anyone can hang out a shingle proclaiming themselves a mediator regardless of whether
they have any training or skill in mediation. Because of this, there is skepticism about mediation
in general. There is no way for the general public, or even lawyers, to really know which
mediators are qualified to practice as mediators. In addition, mediation training programs vary
greatly in their quality and effectiveness.
IMPACT STATEMENT
This resolution affects no other law, statute or rules, except that it will allow for promulgation of
rules regarding the practice of mediation, and may affect the rules regarding the operation of the
State Bar Court.
AUTHOR: Jo Hoenninger, Hoenninger Law, 2358 Market Street, San Francisco, CA 94114,

Phone: (415) 816-0440, Fax: (866) 671-0096, Email: Jo@HLawSF.com with a copy to
statebar@balif.org
PERMANENT CONTACT: Cara R. Sherman, c/o BALIF, 1800 Market Street, Box 47, San
Francisco, CA 94102, Phone (415) 865-5620, Fax: (415) 520 0708, Email: statebar@balif.org
RESPONSIBLE FLOOR DELEGATE: Jo Hoenninger

COUNTER-ARGUMENT(S) TO RESOLUTION 05-01-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
While we agree that systems should be in place to provide effective mediation services for
parties who desire them, we absolutely disagree with any alternative dispute resolution process
which is mandatory. A necessary ingredient to a successful mediation is a good faith desire and
intention on the part of all sides to arrive at a resolution. The attorneys involved in any case are
certainly able to determine whether such a procedure would be appropriate in a given case.
Formalizing a mandatory, “one size fits all” procedure for the state will certainly increase the
costs of litigation in those cases which are not amenable to resolution in this fashion.
ORANGE COUNTY BAR ASSOCIATION
This legislation has numerous defects in both scope and application, seeking to dismantle the
rules which have served to reasonably control the process of mediation, with no discernable
benefits to the legal profession, mediators, the administration of justice or to the public as a
whole. The following points make it clear that the proposed legislation should not be enacted:


The resolution would convert mediation from a voluntary process, to one that is
involuntary, in direct conflict with existing California law. (See Jeld-Wen, Inc. v.
Superior Court (2007) 146 Cal. App. 4th 536, 540-543.)



Courts that do not already have formal mediation programs would apparently be forced to
utilize their dwindling resources to pay to create and fund such programs.



Non lawyer mediators/mediators without advanced degrees would be stripped of their
livelihoods, without any evidence that they harm the public by serving as neutrals.



The Bar already has the power to control the conduct of attorney mediators, obviating
any need for further regulation of their activities.



It is unclear whether the Bar can be charged with regulating the conduct of non-attorneys
serving in a non-legal capacity.



It is unclear whether the proposed $400 fee would be sufficient to fund the regulation and
certification of mediators.



The resolution would discourage service by community mediators, particularly those who
serve pro bono, because of the new fees, regulations and restrictions.



Independent licensing of mediators would require attorney mediators to pay fees to the
Bar twice (once as an attorney, and a second time as a mediator), while non-attorney
mediators would only be charged once, creating inequality in the amount of fees charged
to different classes of persons performing the same service.



Mediator discipline utilizing information from the mediation is not feasible, since the
contents of mediations are confidential. (See Evid. Code, § 1119.)



It is unclear whether judges, commissioners or judges pro tem would be now be required
to become a certified mediator before stepping in to assist in the resolution of a case.



Under this resolution, retired judges, commissioners, and even extremely experienced
litigators who have exceptional experience to qualify them as mediators would be barred
from acting as mediators until they undergo mandatory mediation training and comply
with all of the other requirements of these new statutes.



It is unclear who is going to certify mediation trainers, particularly in the category
referred to as “Other training programs certified by the State.”



Proposed Business & Professions § 6243 does not indicate whether only one or all of the
proposed requirements for certification need to be met.



Proposed Business & Professions § 6243 refers to non-legal mediations, but this term is
not defined, leading to ambiguity and confusion as to what the statute means or how it
will be interpreted.



Proposed Business & Professions § 6243 requires the completion of 20 solo mediations
to become certified, yet these proposed solo mediations can apparently not be performed
without certification, making the completion of this prefunctory obligation impossible.

SAN DIEGO COUNTY BAR ASSOCIATION
While laudable in concept, implementation of Resolution 05-01-2012 would be unwieldy and
unduly expensive. The court-sponsored mediation programs may be relatively low-cost to the
participants, but they are not free to administer. Making court-sponsored mediation mandatory
would be prohibitively expensive.
Moreover, mediation pilot programs may well have run their course. When Los Angeles began
its mediator pilot-program, mediation was less commercially available and less popular. Now,
the bar and the public are more aware of mediation, more willing to participate in mediation, and
have many more options.

Another concern with Resolution 05-01-2012 is the use of the word “shall” in subdivision (e) of
Code of Civil Procedure section 1775. Mediation is, fundamentally, a voluntary process. While
courts can compel judicial arbitration in certain cases, mandatory mediation is an oxymoron.
The portion of the resolution that recommends regulation of mediators is similarly problematic.
Mediation is non-binding and completely confidential. There is no great risk stemming from the
present lack of regulation, and, given the expense required in setting up and monitoring a proper
regulatory scheme, the status quo is adequate for now. The market tends to do a good job,
without the attendant expense, of sorting out the good mediators from the ineffective mediators.

SECTION COMMENTS TO RESOLUTION 05-01-2012
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION OF THE STATE BAR OF
CALIFORNIA
DISAPPROVE: Mandating an extension of the L.A. County pilot program to every county in
California would impose substantial burdens on those court systems that do not have the staff to
administer an ADR program, particularly in these times of budget constraints. Raising the
current $50,000 limitation on the amount in controversy to $250,000, even in those counties that
do have dedicated ADR staff, would in and of itself impose enormous burdens on those courts.
This proposal would also convert mediation from a voluntary process into a mandatory process.
Mandating mediation and requiring the parties to pay would conflict with existing California
law. See Jeld-Wen, Inc. v. Superior Court (2007) 146 Cal. App. 4th 536, 540-543. Mandating
mediation might also have unintended deleterious consequences on existing successful programs
currently funded pursuant to the California Dispute Resolution Programs Act.
Under Code of Civil Procedure Section 1775.8, the compensation of court-appointed mediators
is currently set at not less than $150 per case or $150 per day, whichever is greater, and that
amount is paid by the court. Increasing the number of cases in the program would increase the
cost, assuming enough mediators were willing and available to serve. Many lawyers currently
serve on a pro bono or modest fee basis. Mandating mediation in more complex matters,
involving substantial time commitments, would almost certainly limit the available pool of
mediators.
The proposed minimum qualification requirements would severely limit the pool of effective
mediators, for no compelling reason. Imposing a requirement of a law degree or a graduate
degree would eliminate many community mediators as well as other effective mediators who do
not have either degree. Imposing a requirement of 20 solo mediations before a mediator could
be certified presents a potentially insurmountable barrier to entry, and would appear to create a
situation where one could not become a certified mediator without already meeting that
requirement as of the date of adoption of the new standards.
Imposing a $400 “registration” fee would thwart the provision of mediations by community
mediators who provide court mediations on a pro bono or nominal fee basis. It also appears as

though the $400 fee would be in addition to the active membership fee that attorney-mediators
already pay, so attorney-mediators would be required to pay both fees.
Requiring the State Bar to regulate non-attorney mediators goes far beyond the State Bar’s
mission, and it is not at all clear how, if at all, the regulatory functions of the State Bar could
extend to non-attorney mediators.
Disclaimer
This position is only that of the State Bar of California’s Committee on Alternative Dispute
Resolution. This position has not been adopted by the State Bar’s Board of Trustees or
overall membership, and is not to be construed as representing the position of the State Bar
of California. Committee activities relating to this position are funded from voluntary
sources.

RESOLUTION 05-02-2012
DIGEST
Code of Civil Procedure section 998 offers: Pre-offer attorney’s fees
Amends Code of Civil Procedure section 998 to allow the offeree of a section 998 settlement
offer to specify how much the offeree is willing to accept as pre-offer attorney’s fees.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 02-06-00, which was withdrawn, and Resolution 01-13-03, which was
disapproved.
Reasons:
This resolution amends Code of Civil Procedure section 998 to allow the offeree of a section 998
settlement offer to specify how much the offeree is willing to accept as pre-offer attorney’s fees.
This resolution should be disapproved because it unnecessarily confuses and complicates what is
supposed to be a simple and straightforward way to encourage settlement.
Under the current law, if a party is entitled to recover attorney’s fees, then those fees are
considered “costs.” (Code Civ. Proc., §§ 1032, 1033.5, subd. (a)(1); Martinez v. Los Angeles
County Metropolitan Transportation Authority (2011) 195 Cal.App.4th 1038, 1041.) Unless a
section 998 offer expressly includes costs as part of the proposed amount, an offeree who is a
prevailing party is entitled to recover their costs and fees in addition to the amount of the offer.
(Engle v. Copenbarger & Copenbarger (2007) 157 Cal.App.4th 165, 169.)
This resolution amends section 998 to have an offeree propose an amount of pre-offer attorney’s
fees that they are willing to accept, and that would be used in determining whether the offeree
received a more favorable judgment. This creates a complicated process of “counter-offers;”
offeror makes a 998 offer, offeree agrees to that offer but only if offeror agrees to pay a specified
amount of offeree’s attorney’s fees, offeror then seeks some verification of the reasonableness of
those attorney’s fees or counters with another amount of attorney’s fees that the offeror thinks is
more reasonable. Such a process undermines the intent of section 998 which is to provide a
simple means by which a party can encourage a reasonable settlement.
Moreover, the changes from this resolution would likely provide little benefit to the parties. If a
section 998 offer does not expressly preclude the offeree from recovering their costs and fees,
then there is little reason for that offeree to propose accepting less than all their fees. If the
section 998 offer does preclude the recovery of costs and fees, then the offeree can determine
whether the proposed amount, in total, is an acceptable settlement. If not, the offeree can make a
counter-proposal or try for a better result at trial.
Finally, if an offeree is concerned about their pre-offer fees being taxed, the solution is to ensure
that reasonable fees are being charged throughout the litigation. If a party is entitled to recover
their reasonable attorney’s fees under Code of Civil Procedure section 1033.5, subdivisions

(a)(10) and (c)(3), then they will recover all reasonable fees. If the court cuts those fees because
they were unreasonable, then the party was never entitled to recover them.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 998 to read as follows:
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

§ 998
[Subdivisions (a) and (b) remain unchanged.]
(c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a
more favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and
shall pay the defendant’s costs from the time of the offer. In addition, in any action or proceeding
other than an eminent domain action, the court or arbitrator, in its discretion, may require the
plaintiff to pay a reasonable sum to cover costs of services of expert witnesses, who are not
regular employees of any party, actually incurred and reasonably necessary in either, or both,
preparation for trial or arbitration, or during trial or arbitration, of the case by the defendant.
(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court
or arbitrator shall exclude the postoffer costs.
(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the
holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney’s fees awarded to
the prevailing party were not costs for purposes of this section but were part of the judgment.
(C) In instances where attorney’s fees are recoverable, either by statute or by contract,
and an offer of compromise is made, inclusive of attorney’s fees, the offeree shall be permitted to
provide the offeror with an amount the offeree will accept as a reasonable recovery of pre-offer
attorney’s fees and said amount shall be used by the court when determining which party has
prevailed on the offer of compromise.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Generally, the prevailing party in a civil lawsuit is entitled to recover its costs,
and attorney’s fees if the litigation involves a contract with an attorney’s fees provision or if
attorney’s fees are recoverable by statute. Section 998 establishes a procedure for shifting costs
when a party does not accept a statutory offer of compromise. (Barella v. Exchange Bank (2000)
84 Cal.App.4th 793, 798.) If a plaintiff who prevails at trial obtains a judgment less favorable
than defendant’s pretrial offer of compromise, the otherwise prevailing plaintiff may not recover
its own post-offer costs and must pay the defendant’s post-offer costs.
The plaintiff’s pre-offer costs, however, must be included in the determination of whether the
plaintiff has obtained a more favorable judgment. (See Mesa Forest Prods., Inc. v. St. Paul
Mercury Ins. Co. (1999) 73 Cal.App.4th 324, 330-331; Harvard Investment Co. v. Gap Stores,

Inc. (1984) 156 Cal.App.3d 704, 711-713.) By permitting an otherwise prevailing plaintiff to
recover pre-offer fees and costs despite not having obtained a judgment more favorable than the
defendant’s offer of compromise, the Legislature recognized that plaintiffs cannot avoid
incurring pre-offer costs. (Shain v. City of Albany (1980) 106 Cal.App.3d 294, 300-301.)
This Resolution: Would permit the recipient of an offer of compromise, which is inclusive of
attorney’s fees, to provide a dollar amount as to the amount of pre-offer attorney’s fees incurred.
This figure would be used by the court when determining the offeree’s pre-offer costs and fees
for the purpose of quantifying the full extent of the offeree’s final award in making the
determination as to which party prevailed, when the offer was not accepted.
The Problem: Trial courts are interpreting section 998 as permitting the court to tax attorney’s
fees that have been incurred prior to a section 998 offer of compromise. When a trial court taxes
pre-offer fees, however, there is no way for the offeree to make a reasonable determination as to
whether to accept the offer of compromise. The offeree knows the amount of its damages, fees
and costs at the time of the offer, but likely does not know whether the trial judge will reduce or
increase its fees and if so by what amount. Rather than encourage settlement based on a known
set of facts at the time the offer is made, the trial court’s subsequent reduction or, in some
instances, subsequent increase of pre-offer fees turns the statutory offer of compromise into a
game of chance.
The result is that similarly situated plaintiffs may lose their contractual or statutory right to postoffer attorney’s fees and be required to pay the post-offer fees of the opposing party solely on the
basis of losing a gamble rather than on the basis of litigating a nonmeritorious claim or refusing a
reasonable offer of compromise. More troubling is that there is no way for an offeree to
reasonably assess an offer of compromise when he must guess whether and by how much a court
will increase or decrease attorneys fees.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mathieu G. Blackston, Procopio, Cory,
Hargreaves & Savitch, LLP, 525 “B” Street, Suite 2200, San Diego, CA 92101, (619) 238-1900,
mathieu.blackston@procopio.com
RESPONSIBLE FLOOR DELEGATE: Mathieu G. Blackston

COUNTER-ARGUMENT(S) TO RESOLUTION 05-02-2012
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be disapproved because it suffers from multiple problems as currently
drafted. Under current practice, a party making a Section 998 offer in a case with an attorney’s

fee component must either guess at the amount of fees generated by the other side in formulating
an offer. The alternative currently being used by some parties is to take the risk of making
statutory offer with “reasonable attorney’s fees to be determined by the court.” Either way, if the
offer is not accepted, the party making the offer has no reasonable means of determining what
the pre-offer amount of attorney’s fees is that they will need to beat should the case go to trial.
The proponent seeks to focus on another purported “problem” with the statute by complaining
that courts are “taxing” pre-offer fees and that the offeree does not know whether the amount that
might ultimately be taxed makes it worth accepting the offer.
The current language “shall be permitted” is vague and likely to be construed as optional on the
part of the offeree. If the goal is to have the offeree specify the amount they will claims as
attorney’s fees as of the date of the offer, they should be required to do so.
However, contrary to the current language of the Resolution, the amount of pre-offer attorney’s
fees specified by the offeree should not become an amount later binding on the court. The
ordinary measure of attorney’s fees is reasonable. This resolution would change that in Section
998 offers and create opportunities for gamesmanship by manipulation of claimed fees.

RESOLUTION 05-03-2012
DIGEST
Production of Employees at Trial on Notice
Amends Code of Civil Procedure section 1987 to include employees as one of the persons a
party to an action must produce at trial upon proper notice.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 1987 to include employees as one of the
persons a party to an action must produce at trial upon proper notice. This resolution should be
approved in principle because it would make section 1987 consistent with Code of Civil
Procedure section 2025.280 regarding producing employees for deposition, as well as save
litigation costs.
The Code of Civil Procedure allows a party to take a deposition of a business’ officer, director,
managing agent, or employee simply by serving a notice of deposition on the business’ attorney.
For purposes of trial, however, a notice to appear served on counsel is only good enough to
require an officer, director, or managing agent to appear. This is an inconsistency in the Code
that has no logical explanation. The employees who are deposed during the discovery portion of
the case are often also needed to testify at trial. However, as currently provided, a party must
expend the additional time and expense of having that employee personally served with a
subpoena to ensure his or her appearance at trial. Besides adding extra costs and difficulty to
trial preparation, there is no reason that a person who can be required to appear by a deposition
notice cannot also be required to attend trial by a notice to appear. This resolution would
eliminate that inconsistency.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 1987 to read as follows:
1
2
3
4
5
6
7
8
9

§ 1987
(a) Except as provided in Section 68097.1 to 68097.8, inclusive, of the Government
Code, the service of a subpoena is made by delivering a copy, or a ticket containing its
substance, to the witness personally, giving or offering to the witness at the same time, if
demanded by him or her, the fees to which he or she is entitled for travel to and from the place
designated, and one day's attendance there. The service shall be made so as to allow the witness a
reasonable time for preparation and travel to the place of attendance. The service may be made
by any person. If service is to be made on a minor, service shall be made on the minor's parent,
guardian, conservator, or similar fiduciary, or if one of those persons cannot be located with
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reasonable diligence, service shall be made on any person having the care or control of the minor
or with whom the minor resides or by whom the minor is employed, and on the minor if the
minor is 12 years of age or older. If the minor is alleged to come within the description of
Section 300, 601, or 602 of the Welfare and Institutions Code Section and the minor is not in the
custody of a parent or guardian, regardless of the age of the minor, service also shall be made
upon the designated agent for service of process at the county child welfare department or the
probation department under whose jurisdiction the minor has been placed.
(b) In the case of the production of a party to the record of any civil action or proceeding
or of a person for whose immediate benefit an action or proceeding is prosecuted or defended or
of anyone who is an officer, director, or managing agent, or employee of any such party or
person, the service of a subpoena upon any such witness is not required if written notice
requesting the witness to attend before a court, or at a trial of an issue therein, with the time and
place thereof, is served upon the attorney of that party or person. The notice shall be served at
least 10 days before the time required for attendance unless the court prescribes a shorter time. If
entitled thereto, the witness, upon demand, shall be paid witness fees and mileage before being
required to testify. The giving of the notice shall have the same effect as service of a subpoena
on the witness, and the parties shall have those rights and the court may make those orders,
including the imposition of sanctions, as in the case of a subpoena for attendance before the
court.
(c) If the notice specified in subdivision (b) is served at least 20 days before the time
required for attendance, or within any shorter period of time as the court may order, it may
include a request that the party or person bring with him or her books, documents or other things.
The notice shall state the exact materials or things desired and that the party or person has them
in his or her possession or under his or her control. Within five days thereafter, or any other time
period as the court may allow, the party or person of whom the request is made may serve
written objections to the request or any part thereof, with a statement of grounds. Thereafter,
upon noticed motion of the requesting party, accompanied by a showing of good cause and of
materiality of the items to the issues, the court may order production of items to which objection
was made, unless the objecting party or person establishes good cause for nonproduction or
production under limitations or conditions. The procedure of this subdivision is alternative to the
procedure provided by Sections 1985 and 1987.5 in the cases herein provided for, and no
subpoena duces tecum shall be required. Subject to this subdivision, the notice provided in this
subdivision shall have the same effect as is provided in subdivision (b) as to a notice for
attendance of that party or person.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Code of Civil Procedure section 1987 currently does not require businesses to
produce for trial upon notice any employees other than officers, directors, or managing agents.
However, businesses are required to produce any employee for deposition upon proper notice.
(Code Civ. Proc., § 2025.280.)

This Resolution: Would amend Code of Civil Procedure section 1987, subdivision (b), to add
any employee to the list of persons who must be produced for trial by a party upon notice.
The Problem: Under current law, non-managerial employees can be deposed on proper notice,
yet must be subpoenaed if they are required at trial. This inconsistency in the law promotes
unnecessary litigation expense by requiring such subpoenas.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Russell S. Kohn, Esq., Kohn Law Office,
2170 S. El Camino Real, Suite 201, Oceanside, CA 92054, (760) 721-8182,
rkohn@kohnlawoffice.com
RESPONSIBLE FLOOR DELEGATE: Russell S. Kohn, Esq.

RESOLUTION 05-04-2012
DIGEST
Right to Appeal Order Granting Petition to Compel Arbitration
Amends Code of Civil Procedure section 1294 to make orders granting petitions to compel
arbitration immediately appealable.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 03-15-2008, which was disapproved.
Reasons:
This resolution amends Code of Civil Procedure section 1294 to make orders granting petitions
to compel arbitration immediately appealable. This resolution should be disapproved because it
delays and interferes with an already agreed upon form of dispute resolution that the trial court
has concluded the parties agreed to and found valid.
There are distinct public policy reasons favoring the current statutory scheme of Code of Civil
Procedure section 1294. That section makes an order denying a petition to compel arbitration
immediately appealable while review of an order granting a petition to compel arbitration must
wait until after completion of the arbitration. There are sound reasons for the distinction. Both
the Federal Arbitration Act and the California Arbitration Act favor the right of parties to agree
resolve disputes through binding arbitration. An order denying arbitration is considered a “final
order” and appealable because it denies the right to proceed in the arbitral forum pursuant to the
contractual agreement. Thus, both the California Arbitration Act and the Federal Arbitration Act
allow immediate appeal from a denial. (Code Civ. Proc., §1294, subd. (a); 9 U.S.C. §
16(a)(1)(B).)
However, allowing an immediate appeal from an order compelling the parties to arbitrate
according to their agreement frustrates public policy in favor of arbitration. It delays the
proceeding and deprives the parties of key benefits of arbitration – expediency and associated
cost savings. As one of our earliest appellate decisions on the subject stated, the purpose of
excluding appeals from orders compelling arbitration “was to adopt for this state a complete
scheme for the expeditious and summary enforcement of agreements to arbitrate, and to provide
a judicial review of the proceedings …after the matter of arbitration has been completed and the
award has been made ….” (Jardine, Matheson & Co. v. Pacific Orient Co. (1929) 100 Cal.App.
572, 575.)
Nevertheless, the parties are not left without recourse to challenge the order compelling
arbitration. They have the right to move to vacate the award on grounds of lack of arbitral
jurisdiction and to raise the issue as part of an appeal from the judgment confirming the
arbitration award. (Abramson v. Juniper Networks, Inc. (2004) 115 Cal.App.4th 638, 648; and
see Code Civ. Proc., §1294, subd. (e).) Also, they can seek immediate review by writ of
mandate. (See Zembsch v. Superior Court (2006) 146 Cal.App.4th 153, 160-161.)

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Code of Civil Procedure section 1294 to read as follows:
1
2
3
4
5
6
7

§ 1294
An aggrieved party may appeal from:
(a) An order dismissing, granting, or denying a petition to compel arbitration.
(b) An order dismissing a petition to confirm, correct or vacate an award.
(c) An order vacating an award unless a rehearing in arbitration is ordered.
(d) A judgment entered pursuant to this title.
(e) A special order after final judgment.
(Proposed new language underlined, language to be deleted stricken.)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Considers an order denying a petition to compel arbitration to be a final order
from which an appeal may be taken. Consequently, when a court denies a motion to compel
arbitration, that is considered a “final order” even though the case would just proceed in superior
court if no appeal were taken. Conversely, when a court grants a petition to compel arbitration,
the aggrieved party may not appeal until after the arbitration proceedings are completed.
Because the Legislature has noted the import of decisions regarding petitions to compel
arbitration, this Resolution clarifies that an order either granting or denying a petition to compel
arbitration may be immediately appealed.
This Resolution: Allows an order granting a motion to petition to compel arbitration to be
immediately appealable. It would ensure that both parties may appeal from an order granting or
denying a petition to compel arbitration, so that issues of arbitrability are determined, even at the
appellate level, at the outset of the case.
The Problem: Only orders denying petitions to compel arbitration are immediately appealable,
and these issues should be resolved as early in the case as possible for all parties, whether the
court denies or grants a petition to compel arbitration.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Larry Organ and Barbara Figari, Equality
Lawyers, LLP 407 San Anselmo Avenue, Suite 201, San Anselmo, CA 94960, (415) 453-4740,
Barbara@equalitylawyers.com
RESPONSIBLE FLOOR DELEGATES: Larry Organ and Barbara Figari

______________________________________________________________________________

COUNTER-ARGUMENT(S) TO RESOLUTION 05-04-2012
ORANGE COUNTY BAR ASSOCIATION
This proposal stalls all disputed arbitrations, without creating any new relief for those whose
objections to arbitration are well-placed.
The Legislature made orders compelling arbitration nonappealable for an “obvious reason.”
(Jardine-Matheson Co. v. Pacific O. Co. (1929) 100 Cal.App. 572, 576.) An appeal “at the very
threshold of the proceeding” would “indefinitely delay the matter of arbitration,” defeating the
“purpose of the written agreement of the parties.” (Ibid.) An immediate appeal would strip
arbitration of its value as expedited dispute resolution. Why agree to arbitrate, if any dispute
over arbitration requires an intervening appeal?
Moreover, this proposal creates no new protection for those opposing arbitration. The party
opposing arbitration already has an avenue for appellate relief. “[A] party compelled to arbitrate
is entitled to have the validity of the order reviewed on his appeal from a judgment confirming
an award.” (Wheeler v. St. Joseph Hospital (1976) 63 Cal.App.3d 345, 353.)
“Requiring appellant to submit to arbitration at this time will not substantially affect its rights. In
the arbitration proceeding, appellant may prevail on the issue [of arbitrability] . . . . On the other
hand, if appellant loses in arbitration it then has a statutory right of appeal under section 1294 of
the Code of Civil Procedure.” (Laufman v. Hall-Mack (1963) 215 Cal.App.2d 87, 89-90.)
We cannot appeal orders overruling demurrers or denying summary judgment. Appellate review
of those orders comes after trial. Arbitration is no different.
Nor does this proposal add any protection against the worst-case scenario: a clearly wrong order
compelling an expensive arbitration. A suitable defense already exists. “California courts have
held that writ review of orders compelling arbitration is proper in at least two circumstances: (1)
if the matters ordered arbitrated fall clearly outside the scope of the arbitration agreement or (2)
if the arbitration would appear to be unduly time consuming or expensive.” (Zembsch v.
Superior Court (2006) 146 Cal.App.4th 153, 160.) A writ petition already allows immediate
review of the truly egregious order.
If arbitration is wrongly compelled, appellate review is already available before any award is
confirmed — and immediate writ review is already available, too. Allowing an appeal from an
order compelling arbitration just saps arbitration of its upside, while adding no new protection
against its downside.

RESOLUTION 05-05-2012
DIGEST
Standardizing Process for Motion to Quash Subpoena and Requirements for a Protective Order
Amends Code of Civil Procedure section 1987.1 to require a party to meet and confer before
filing a motion to quash a subpoena.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 1987.1 to require a party to meet and
confer before filing a motion to quash a subpoena. This resolution should be disapproved
because the short response time required for subpoenas does not allow sufficient time for a
meaningful meet and confer process, and the objecting party cannot control whether a
subpoenaed party will prematurely produce protected documents.
The time a party has for responding, and objecting, to a request for production of documents is
30 days, not including mailing. (Code Civ. Proc., §2031.260, subd. (a).) Any motion for a
protective order relating to a request for production of documents only needs to be filed
“promptly,” which often depends on the complexity of the case and the requests. (Code Civ.
Proc., §2031.060, subd. (a).) However, the time for producing documents pursuant to a
subpoena can be as little as 10 days. (Code Civ. Proc., §1987, subd. (b).) So, while a party faced
with a request for production has nearly 30 days within which to meet and confer on the
propriety of document requests, a party objecting to a subpoena may have less than 10 days to do
the same.
Although a meet and confer requirement does not seem burdensome in and of itself, requiring it
when there is such a short response time does create an undue burden on the objecting party.
Under this resolution, not only must the objecting party engage in a meet and confer during that
short time-frame, to try and prevent a premature production of disputed documents, the objecting
party must also contact the subpoenaed party to advise them of the dispute. Further, since simply
objecting to a subpoena does not prevent production, the only way to be certain that documents
are not improperly produced to (or reviewed by) the opposing party, is to file a motion to quash.
(Code Civ. Proc., §1985.3) In the short time-frame provided for subpoenas, requiring a meet and
confer before filing a motion to quash would be burdensome and impractical. Moreover, the
resolution, as drafted, repeatedly refers to protective orders, even though it purports to apply to
motions to quash. While these may by typographical errors, as drafted, this resolution would
make the statute inconsistent and confusing.

TEXT OF RESOLUTION
RESOLVED, that the Conference of the California Bar Associations recommends that legislation
be sponsored to amend Code of Civil Procedure section 1987.1 to read as follows:
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§ 1987.1
(a) If a subpoena requires the attendance of a witness or the production of books,
documents, or other things before a court, or at the trial of an issue therein, or at the taking of a
deposition, the court, upon motion reasonably made by any person described in subdivision (b),
or upon the court's own motion after giving counsel notice and an opportunity to be heard, may
make an order quashing the subpoena entirely, modifying it, or directing compliance with it upon
those terms or conditions as the court shall declare, including protective orders. In addition, the
court may make any other order as may be appropriate to protect the person from unreasonable
or oppressive demands, including unreasonable violations of the right of privacy of the person.
(b) The following persons may make a motion pursuant to subdivision (a):
(1) A party.
(2) A witness.
(3) A consumer described in Section 1985.3.
(4) An employee described in Section 1985.6.
(5) A person whose personally identifying information, as defined in subdivision (b) of
Section 1798.79.8 of the Civil Code, is sought in connection with an underlying action involving
that person's exercise of free speech rights.
(c) When the person making a motion pursuant to subdivision (a) is a party:
(1) The motion shall be accompanied by a meet and confer declaration under Section
2016.040.
(2) The order must be based upon good cause, showing that justice requires such an order
to protect any party or other natural person or organization from unwarranted annoyance,
embarrassment, or oppression, or undue burden and expense.
(3) If the motion for a protective order is denied in whole or in part, the court may order
that the party to whom the demand was directed provide or permit the discovery against which
protection was sought on terms and conditions that are just.
(4) The court shall impose a monetary sanction under Chapter 7 (commencing with
Section 2023.010) against any party or party’s attorney who unsuccessfully makes or opposes a
motion for a protective order, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.
(d)(c) Nothing in this section shall require any person to move to quash, modify, or
condition any subpoena duces tecum of personal records of any consumer served under
paragraph (1) of subdivision (b) of Section 1985.3 or employment records of any employee
served under paragraph (1) of subdivision (b) of Section 1985.6.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Contra Costa County Bar Association

STATEMENT OF REASONS
Existing Law: Allows witnesses, including parties, to move to quash subpoenas requiring the
attendance of a witness or the production of books, documents or other things. Section 1987.1
provides different standards and procedures for bringing a motion to quash than are applicable to
motions seeking protective orders.
This Resolution: Adds a new subdivision (c) that includes language nearly identical to provisions
of the Code of Civil Procedure setting forth the process and standards for a motion to quash.
These provisions and standards apply only if the person seeking to quash the subpoena is a party,
in recognition that a non-party should not be subject to the same formality as a party, when
seeking protection from a subpoena.
The Problem: Parties to litigation seek to avoid production of their own records, or relevant
records describing their medical condition, their financial condition, relying on the less rigorous
test available under Section 1987.1, without having to meet and confer in advance of bringing
the motion, and without the risk of sanctions. This Resolution applied the same legal standards
whether a litigant seeks protection through a motion to quash or a motion for a protective order.
IMPACT STATEMENT
This resolution will affect motions brought pursuant to California Code of Civil Procedure
sections 1985.3 and 1985.6 and Civil Code section 1798.79.8.
AUTHOR AND/OR PERMANENT CONTACT: Rashmi Nijagal, Paradigm Outcomes, 1277
Treat Blvd., Suite 800, Walnut Creek, CA 94597, Telephone: 925-677-4797, Facsimile: 925677-4695, rashmi.nijagal@paradigmcorp.com
RESPONSIBLE FLOOR DELEGATE: Rashmi Nijagal

RESOLUTION 05-06-2012
DIGEST
Appellate Procedure: Petitions for Review of Published Appellate Division Cases
Amends Code of Civil Procedure section 77 to allow petitions for review to the California
Supreme Court from published appellate division opinions where the court of appeal has denied
a petition for transfer.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 77 to allow petitions for review to the
California Supreme Court from a published appellate division opinion where the court of appeal
has denied a petition for transfer. This resolution should be disapproved because the purported
problem it seeks to resolve is rarely presented, our courts have shown they can act to grant
further review and Supreme Court review, and it is likely ineffective without a constitutional
amendment.
Under current California Rules of Court, rules 8.1000 et seq., transfer of an appeal from an
appellate division of the superior court may be made to the court of appeal where necessary to
resolve a conflict or settle an important issue of law. If the request for transfer is denied, there is
no further avenue for review.
While our recent history of red light camera cases is raised as an instance to show the current
system is flawed, the Court of Appeal has shown it can correct this situation by granting further
appellate review. (See People v. Goldsmith (2012) 203 Cal.App.4th 1515, rev. granted (May 9,
2012) 2012 Cal. LEXIS 4378.) Likewise, that same case demonstrates the California Supreme
Court can also interceded and grant review after further appellate review by the court of appeal.
(Ibid.)
This resolution is also problematic because it is likely ineffective without a constitutional
amendment as suggested in Resolution 09-04-2012.
Related to Resolution 09-04-2012.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 77 to read as follows:
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§ 77
(a) In every county and city and county, there is an appellate division of the superior
court consisting of three judges or, when the Chief Justice finds it necessary, four judges.
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The Chief Justice shall assign judges to the appellate division for specified terms
pursuant to rules, not inconsistent with statute, adopted by the Judicial Council to promote the
independence and quality of each appellate division. Each judge assigned to the appellate
division of a superior court shall be a judge of that court, a judge of the superior court of another
county, or a judge retired from the superior court or a court of higher jurisdiction in this state.
The Chief Justice shall designate one of the judges of each appellate division as the
presiding judge of the division.
(b) In each appellate division, no more than three judges shall participate in a hearing or
decision. The presiding judge of the division shall designate the three judges who shall
participate.
(c) In addition to their other duties, the judges designated as members of the appellate
division of the superior court shall serve for the period specified in the order of designation.
Whenever a judge is designated to serve in the appellate division of the superior court of a
county other than the county in which that judge was elected or appointed as a superior court
judge, or if the judge is retired, in a county other than the county in which the judge resides, the
judge shall receive expenses for travel, board, and lodging. If the judge is out of the judge’s
county overnight or longer, by reason of the designation, that judge shall be paid a per diem
allowance in lieu of expenses for board and lodging in the same amounts as are payable for those
purposes to justices of the Supreme Court under the rules of the California Victim Compensation
and Government Claims Board. In addition, a retired judge shall receive for the time so served,
amounts equal to that which the judge would have received if the judge had been assigned to the
superior court of the county.
(d) The concurrence of two judges of the appellate division of the superior court shall be
necessary to render the decision in every case in, and to transact any other business except
business that may be done at chambers by the presiding judge of, the division. The presiding
judge shall convene the appellate division when necessary. The presiding judge shall also
supervise its business and transact any business that may be done at chambers.
(e) The appellate division of the superior court has jurisdiction on appeal in all cases in
which an appeal may be taken to the superior court or the appellate division of the superior court
as provided by law, except where the appeal is a retrial in the superior court.
(f) The powers of each appellate division shall be the same as are now or may hereafter
be provided by law or rule of the Judicial Council relating to appeals to the appellate division of
the superior courts.
(g) The Judicial Council shall promulgate rules, not inconsistent with law, to promote the
independence of, and govern the practice and procedure and the disposition of the business of,
the appellate division.
(h) Notwithstanding subdivisions (b) and (d), appeals from convictions of traffic
infractions may be heard and decided by one judge of the appellate division of the superior court.
(i) A published decision in an Appellate Division case that has been denied transfer by a
Court of Appeal may be the subject of a Petition for Review in the Supreme Court in accordance
with Rules of Court 8.500 et seq.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS
Existing Law: The Appellate Division has the power to publish its rulings. (Cal. Rules of Court,
Rule 8.887, subd. (c).) A court of appeal may, but is not required to, transfer a published
Appellate Division opinion to allow for further review. If the court of appeal denies transfer,
there is no mechanism to file a petition for review of the Appellate Division’s opinion in the
Supreme Court.
This Resolution: Allows a petition for review to be filed when a published Appellate Division
case has been denied transfer to the court of appeal.
The Problem: Although Appellate Divisions do not publish very often, when they do their
decisions are most often not reviewed by any higher court. A court of appeal can grant transfer
of the Appellate Division’s case but that is rarely done. If transfer is not granted, then it is not
possible to challenge the decision by filing a petition for review in the Supreme Court. What you
end up with is conflicting decisions of various appellate divisions, such as in the issue the
admissibility of evidence in red light camera cases. The Orange County Appellate Division
rejected that evidence in People v. Khaled (2010) 186 Cal.App.4th Supp. 1, but the Los Angeles
County Appellate Division approved the evidence in People v. Goldsmith (2011) 193 Cal.App.4th
Supp. 1. This is a perfect split in the law for a petition for review but the law, as currently
interpreted, does not allow a petition for review to be filed in the Supreme Court. This resolution
remedies that problem.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012. 213 974-3066;
mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

SECTION COMMENTS TO RESOLUTION 05-06-2012
COMMITTEE ON APPELLATE COURTS OF THE STATE BAR OF CALIFORNIA
APPROVE IN PRINCIPLE: The State Bar’s Committee on Appellate Courts supports the spirit
of Resolutions 05-06-2012 and 09-04-2012 that, if the appellate division of a superior court
certifies an opinion for publication, the parties should be able to file a petition for review in the
California Supreme Court after the Court of Appeal denies a request to transfer the case to itself.
This would further the Supreme Court’s ability “to secure uniformity of decision or to settle an
important question of law” (first among the reasons the Supreme Court may review a Court of
Appeal decision). (See Cal. Rules of Court, rule 8.500(b)(1).)

The Committee respectfully suggests, however, that the need for the Resolutions appears to have
been overstated, particularly as illustrated by recent events. For example, Resolution 05-06-2012
suggests that the opinions in People v. Khaled (2010) 186 Cal.App.4th Supp. 1 and People v.
Goldsmith (2011) 193 Cal.App.4th Supp. 1, regarding the admissibility of evidence from redlight cameras, present “a perfect split in the law for a petition for review but the law, as currently
interpreted, does not allow a petition for review to be filed in the Supreme Court.” However, the
Second Appellate District Court of Appeal transferred Goldsmith out of the appellate division of
the superior court on March 29, 2011, thereby ensuring that the parties would eventually be able
to file a petition for review in the California Supreme Court. Indeed, the defendant in Goldsmith
filed a petition for review in California Supreme Court case number S201443 on April 6, 2012,
and the court granted the petition on May 9, 2012. The suggestion that the California Supreme
Court is powerless to resolve the split of authority between Khaled and Goldsmith accordingly
appears to be unfounded.
Disclaimer
This position is only that of the State Bar of California’s Committee on Appellate Courts.
This position has not been adopted by the State Bar’s Board of Trustees or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary
sources.

RESOLUTION 05-07-2012
WITHDRAWN BY PROPONENT

Civil Procedure: Appellate Procedures to Challenge Disqualification of Judicial Officers
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 170.3 to read as follows:
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§170.3
(a)(1) If a judge determines himself or herself to be disqualified, the judge shall notify the
presiding judge of the court of his or her recusal and shall not further participate in the
proceeding, except as provided in Section 170.4, unless his or her disqualification is waived by
the parties as provided in subdivision (b).
(2) If the judge disqualifying himself or herself is the only judge or the presiding judge of
the court, the notification shall be sent to the person having authority to assign another judge to
replace the disqualified judge.
(b)(1) A judge who determines himself or herself to be disqualified after disclosing the
basis for his or her disqualification on the record may ask the parties and their attorneys whether
they wish to waive the disqualification, except where the basis for disqualification is as provided
in paragraph (2). A waiver of disqualification shall recite the basis for the disqualification, and is
effective only when signed by all parties and their attorneys and filed in the record.
(2) There shall be no waiver of disqualification if the basis therefor is either of the
following:
(A) The judge has a personal bias or prejudice concerning a party.
(B) The judge served as an attorney in the matter in controversy, or the judge has been a
material witness concerning that matter.
(3) The judge shall not seek to induce a waiver and shall avoid any effort to discover
which lawyers or parties favored or opposed a waiver of disqualification.
(4) If grounds for disqualification are first learned of or arise after the judge has made one
or more rulings in a proceeding, but before the judge has completed judicial action in a
proceeding, the judge shall, unless the disqualification be waived, disqualify himself or herself,
but in the absence of good cause the rulings he or she has made up to that time shall not be set
aside by the judge who replaces the disqualified judge.
(c)(1) If a judge who should disqualify himself or herself refuses or fails to do so, any
party may file with the clerk a written verified statement objecting to the hearing or trial before
the judge and setting forth the facts constituting the grounds for disqualification of the judge. The
statement shall be presented at the earliest practicable opportunity after discovery of the facts
constituting the ground for disqualification. Copies of the statement shall be served on each party
or his or her attorney who has appeared and shall be personally served on the judge alleged to be
disqualified, or on his or her clerk, provided that the judge is present in the courthouse or in
chambers.
(2) Without conceding his or her disqualification, a judge whose impartiality has been
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challenged by the filing of a written statement may request any other judge agreed upon by the
parties to sit and act in his or her place.
(3) Within 10 days after the filing or service, whichever is later, the judge may file a
consent to disqualification in which case the judge shall notify the presiding judge or the person
authorized to appoint a replacement of his or her recusal as provided in subdivision (a), or the
judge may file a written verified answer admitting or denying any or all of the allegations
contained in the party's statement and setting forth any additional facts material or relevant to the
question of disqualification. The clerk shall forthwith transmit a copy of the judge's answer to
each party or his or her attorney who has appeared in the action.
(4) A judge who fails to file a consent or answer within the time allowed shall be deemed
to have consented to his or her disqualification and the clerk shall notify the presiding judge or
person authorized to appoint a replacement of the recusal as provided in subdivision (a).
(5) A judge who refuses to recuse himself or herself shall not pass upon his or her own
disqualification or upon the sufficiency in law, fact, or otherwise, of the statement of
disqualification filed by a party. In that case, the question of disqualification shall be heard and
determined by another judge agreed upon by all the parties who have appeared or, in the event
they are unable to agree within five days of notification of the judge's answer, by a judge selected
by the chairperson of the Judicial Council, or if the chairperson is unable to act, the vice
chairperson. The clerk shall notify the executive officer of the Judicial Council of the need for a
selection. The selection shall be made as expeditiously as possible. No challenge pursuant to this
subdivision or Section 170.6 may be made against the judge selected to decide the question of
disqualification.
(6) The judge deciding the question of disqualification may decide the question on the
basis of the statement of disqualification and answer and any written arguments as the judge
requests, or the judge may set the matter for hearing as promptly as practicable. If a hearing is
ordered, the judge shall permit the parties and the judge alleged to be disqualified to argue the
question of disqualification and shall for good cause shown hear evidence on any disputed issue
of fact. If the judge deciding the question of disqualification determines that the judge is
disqualified, the judge hearing the question shall notify the presiding judge or the person having
authority to appoint a replacement of the disqualified judge as provided in subdivision (a).
(d) The determination of the question of the disqualification of a judge is not an
appealable order and may be reviewed only by a writ of mandate from the appropriate court of
appeal sought only by the parties to the proceeding. The petition for the writ shall be filed and
served within 10 days after service of written notice of entry of the court's order determining the
question of disqualification. If the notice of entry is served by mail, that time shall be extended
as provided in subdivision (a) of Section 1013. qualification of a judge may be reviewed by a
petition for writ of mandate from the appropriate court of appeal or appellate division sought
within 10 days of notice to the parties of the decision and only by the parties to the proceeding.
The determination of the question of the qualification of a judge may be reviewed on appeal only
if a petition for writ of mandate was timely filed and thereafter denied without the issuance of an
alternative writ or order to show cause.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association

STATEMENT OF REASONS
Existing Law: Current law prevents the erroneous denial of a challenge to a judge under Code of
Civil Procedure section170.1 or section 170.6 to be raised on appeal under any circumstances,
making the only means of review a petition for writ of mandate which may be summarily denied.
(The current statute also refers only to the “appropriate court of appeal,” which has been
judicially construed to include the appellate division.)
This Resolution: The resolution would allow this issue to be raised on appeal only if a petition
for writ of mandate was timely filed and summarily denied.
The Problem: The current law making a ruling on the qualification of a judge a non-appealable
order under any circumstances often leaves a litigant who has challenged a judge’s qualifications
without any effective remedy. Reviewing courts can, and do, summarily deny the petition for
writ of mandate without addressing the merits of the petition. There is a benefit to requiring
prompt litigation of any judicial challenge, and thus a basis for the requirement that a petition for
writ be filed. There is, however, no benefit to denying any effective review or relief from an
erroneous ruling regarding judicial qualifications. Therefore, if review has not happened after a
writ petition is filed, it should be available on appeal.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831755-5873 fax, landisde@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

COUNTER-ARGUMENT(S) TO RESOLUTION 05-07-2012
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be disapproved because there are solid public policy reasons for limiting
review of disqualification orders to a statutory writ. Also, it is unnecessary because our courts
already recognize a limited right to raise challenges to a judgment on grounds of judicial bias on
appeal after a party’s writ petition from a disqualification order was summarily denied. (See
(People v. Brown (1993) 6 Cal.4th 322, 333-335.) Moreover, it is based on an unstated fallacy
that a summary denial of a writ petition must have meant the Court of Appeal did not consider
the merits of the petition.
Under California law, orders on disqualification motions are “reviewed only by a writ of
mandate from the appropriate court of appeal” within 10 days after service of written notice of
entry of the order. (Code Civ. Proc., §170.3, subd. (d).) This “section was designed to promote

judicial economy by forcing expedited resolution of all disqualification challenges.” (People v.
Brown (1993) 6 Cal.4th 322, 333.) The need for a limitation on the timing and the need for
expedited review becomes abundantly clear when one considers the fact that under California
law, where a judicial officer was required to be disqualified from hearing a matter, all orders
entered by that judicial officer, except as expressly limited by statute, after the time the grounds
for disqualification arose or were learned of are rendered void. (See Code Civ. Proc., §§ 170.3,
subd. (c)(1), and 170.4, subd. (a)(1)-(6).) It is therefore critical to provide certainty to the parties
and the court by expedited review. That is best accomplished by the current scheme of a
statutory writ.
More important, just because a writ receives a summary denial, it does not mean that the court
did not fully consider the merits of the petition. Much like an appeal, a writ attorney with the
appellate court works up a bench brief on the writ which the justices can consider along with the
petition itself and any answer. Both procedural and substantive merits are covered in the bench
memorandum. Likewise, in most, if not all of our appellate courts, the writ attorney gives an
oral presentation to the writ panel where the merits are easily discussed and addressed.

SECTION COMMENTS TO RESOLUTION 05-07-2012
COMMITTEE ON APPELLATE COURTS OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: The proposed amendment is unnecessary and would be contrary to the goals of
judicial efficiency and fundamental fairness. An appellate court is already obliged to consider
the procedural and substantive merits of every claim involving judicial disqualification when
such a claim is presented in an interlocutory petition for writ of mandate, even if the appellate
court chooses to deny the petition summarily. Since every claim involving judicial
disqualification already receives merits review during interlocutory writ proceedings, it would be
redundant to allow a party to raise the same claim for a second time on appeal from the final
judgment.
This Resolution suggests that a party should be allowed to raise a claim involving judicial
disqualification on appeal from the judgment if the appellate court denied the party’s writ
petition summarily without first issuing an alternative writ or an order to show cause. The
premise is that an appellate court does not reach the merits of a claim raised in a petition when
the court denies the petition summarily. Contrary to that premise, an appellate court does indeed
reach the procedural and substantive merits of a petition involving judicial disqualification, even
if the court denies the petition summarily. Although the general rule is that the summary denial
of a petition is deemed to have not been on the merits, there is an exception to the rule in
“situations in which a writ petition was the only authorized mode of appellate review.” (Leone v.
Medical Bd. of Cal. (2000) 22 Cal.4th 660, 670.) In those situations, “an appellate court must
judge the petition on its procedural and substantive merit, and a summary denial of the petition is
necessarily on the merits.” (Ibid.) Here, as in Leone, a writ petition is the only authorized mode
of appellate review for claims involving judicial disqualification. As a result, an appellate court
receiving such a petition is obliged to “judge the petition on its procedural and substantive merit,
and a summary denial of the petition is necessarily on the merits.” (Ibid.)

Allowing parties to relitigate a claim involving judicial disqualification would also undermine
the longstanding purpose of Code of Civil Procedure section 170.3, subdivision (d). The
California Supreme Court has explained that the current system “‘fosters judicial economy by
eliminating the waste of time and money which inheres if the litigation is permitted to continue
unabated, only to be vacated on appeal because the subsequent rulings and judgment were
declared “void” by virtue of the erroneously denied disqualification motion.’” (People v. Hull
(1991) 1 Cal.4th 266, 272-273.) The court also recognized that “if a peremptory challenge were
an appealable order, the party requesting such a challenge might be given an ‘intolerable
windfall’” because the party would have the option to “receive a second ‘bite at the apple,’ i.e., a
second opportunity to win the merits of the case.” (Ibid.) Since even the summary denial of a
petition raising a claim involving judicial disqualification is deemed to be on the merits, there is
no reason to give a party both a second bite of the apple and also the chance for a substantial
windfall by allowing the party to raise the same claim again on appeal.
Disclaimer
This position is only that of the State Bar of California’s Committee on Appellate Courts.
This position has not been adopted by the State Bar’s Board of Trustees or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary
sources.

RESOLUTION 05-08-2012
DIGEST
Civil Procedure: Amendment of Pleadings Without Leave of Court
Amends Code of Civil Procedure section 472 to require a party to file an amended pleading
without leave of court within ten days after service of a demurrer or motion to strike.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 472 to require a party to file an amended
pleading without leave of court within ten days after service of a demurrer or motion to strike.
This resolution should be approved in principle because changing the time in which to file an
amended pleading to within ten days after service of a demurrer or motion to strike will promote
judicial economy and conserve scarce judicial and litigation resources.
Current law provides that a party may file an amended pleading once as of right without leave of
court after a demurrer or motion to strike is filed at any time prior to the hearing on the matter.
As a result, the party amending the pleading, which is usually a complaint, will often file the first
amended complaint the day before the hearing or on the morning of the hearing requiring the
court to take the hearing on the demurrer off calendar as moot. If the first amended complaint is
filed and served within ten days after service of the demurrer or motion to strike, the court will
conserve scarce resources to prepare a ruling on a matter that will not be heard. In addition to
preserving judicial resources, enactment of this resolution will save the parties time and expense
because, if the amended pleading is filed in advance, the attorneys will not need to appear for the
hearing, or spend time drafting a reply to the opposition or non-opposition. Such a practice will
further promote judicial economy because if the hearing is still far enough in the future and the
amended pleading is still deficient, the party seeking to challenge the pleading will still have
sufficient time to file and serve a new demurrer and motion to strike without losing the hearing
date, which is often a few months in the future. While reasonable minds may differ about
whether ten days to amend the pleading is sufficient, the resolution should be approved in
principle for the reasons set forth above.
This resolution is similar to Resolution 11-07-2012 in that Resolution 11-07-2012 amends Code
of Civil Procedure section 472 to require a party to file an amended pleading without leave of
court prior to the hearing on a demurrer or motion to strike. The difference between the
resolutions, however, is that Resolution 11-07-2012 would require the party to file an amended
pleading no later than three court days before the hearing on the demurrer and motion to strike
instead of within ten days after service of the demurrer or motion to strike. Although both are an
improvement over the current system for the reasons previously stated, requiring a party to file
the amended pleading no later than ten days after service of the demurrer and motion to strike
will best promote the goals of judicial economy and conservation of scarce resources especially

since the party filing a demurrer would still have to file a reply if the deadline to file the
amended complaint was only three days before the hearing.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 472 to read as follows:
1
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3
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§ 472
Any pleading may be amended once by the party of course, and without costs, at
any time before the answer, motion to strike, or demurrer is filed, or within 10 days after
service of a demurrer or motion to strike, and before the trial of the issue of law thereon,
by filing the same as amended and serving a copy on the adverse party, and the time in
which the adverse party must respond thereto shall be computed from the date of notice
of the amendment.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Code of Civil Procedure section 472 allows a party to file a first amended
complaint without leave of court after demurrer and before the trial of the issue of law thereon
occurs. This means that a defendant can set a hearing on a demurrer, motion to strike, or other
motion attacking a complaint, and the plaintiff need only file a first amended complaint in lieu of
response to the motion, forcing the defendant to file new moving papers with a later hearing date.
This approach has been upheld by the appellate courts on the basis of judicial economy. (See,
e.g., Barton v. Khan (2007) 157 Cal.App.4th 1216.)
This Resolution: Would require that if such an amended pleading is to be filed without prior
leave of court, it must be done either before an answer, demurrer, and/or motion to strike is filed,
or within ten days after a demurrer and/or motion to strike is served.
The Problem: At least in San Diego County, the Independent Calendar Civil Departments are
overwhelmed with law and motion matters. As things currently stand, a defendant must call in
and reserve a date for a hearing, sometimes as far out as 120 days, and then immediately file a
demurrer or motion to strike. The plaintiff has the option of waiting until the opposition to the
motion is due, and then simply filing a pleading captioned as “first amended,” which then causes
the court to take the motion off calendar, without considering the merits of either the pleading or
the motion. The defendant then has to calendar a new hearing, again as much as 120 days out,
and file new papers reflective of the first amended pleading. In the context of Trial Delay
Reduction, this makes no sense. It causes the court to calendar motions that will never be heard,
and causes significant delays before the pleadings are met. If a plaintiff considers the demurrer
or motion to strike to be well taken, in full or in part, the plaintiff would have ten days to replead.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad,
CA 92018-1826; Telephone (760) 930-9033; Facsimile (760) 930-9063; email
marnew@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: K. Martin White

RESOLUTION 05-09-2012
DIGEST
Discovery: Monetary Sanctions on Motions to Compel Answers to Interrogatories
Amends Code of Civil Procedure section 2030.290 to provide for sanctions where the opposing
party fails to oppose a motion to compel or provides the discovery prior to the hearing.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-04-2008, which was withdrawn.
Reasons:
This resolution amends Code of Civil Procedure section 2030.290 to provide for sanctions where
the opposing party fails to oppose a motion to compel or provides the discovery prior to the
hearing. This resolution should be disapproved because there are already provisions for
imposition of sanctions under such circumstances.
California Rules of Court rule 3.1348 permits the court to "award sanctions under the Discovery
Act in favor of a party who files a motion to compel discovery, even though no opposition to the
motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed." These are precisely the circumstances
this resolution seeks to add to section 2030.290. The proponent seeks changes to related statutes
in Resolutions 05-10-2012, 05-11-2012 and 05-12-2012.
Additionally, courts may order sanctions under section 2023.030, which permits imposition of
monetary sanctions on a party or attorney "engaging in the misuse of the discovery process."
Civil discovery is a central precept of the civil litigation and is intended to operate with a
minimum of judicial intervention. Failure to respond to an authorized method of discovery is a
misuse of the discovery process. Courts may impose such sanctions in lieu of or in addition to
any other specified sanction. (See Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare
Consultants (2007) 148 Cal.App.4th 390, 404-405.) Thus, if a court is reluctant to apply Rule
3.1348 in light of the narrower language of section 2030.290, a party may seek sanctions under
section 2023.030.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2030.290 to read as follows:
1
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§ 2030.290
(a) The party to whom the interrogatories are directed waives any right to exercise the
option to produce writings under Section 2030.230, as well as any objection to the
interrogatories, including one based on privilege or on the protection for work product under
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Chapter 4 (commencing with Section 2018.010). The court, on motion, may relieve that party
from this waiver on its determination that both of the following conditions are satisfied:
(1) The party has subsequently served a response that is in substantial compliance with
Sections 2030.210, 2030.220, 2030.230, and 2030.240.
(2) The party's failure to serve a timely response was the result of mistake, inadvertence,
or excusable neglect.
(b) The party propounding the interrogatories may move for an order compelling
response to the interrogatories.
(c) The court shall impose a monetary sanction under Chapter 7 (commencing with
Section 2023.010) against any party, person, or attorney who unsuccessfully makes, or opposes,
fails to oppose, files and withdraws opposition or provides the requested discovery to the moving
party after a motion to compel was filed, unless it finds that the one subject to the sanction
acted with substantial justification or that other circumstances make the imposition of the
sanction unjust. If a party then fails to obey an order compelling answers, the court may make
those orders that are just, including the imposition of an issue sanction, an evidence sanction, or
a terminating sanction under Chapter 7 (commencing with Section 2023.010). In lieu of or in
addition to that sanction, the court may impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing law: Code of Civil Procedure section 2030.290, subdivision (c), currently requires the
court to impose monetary sanctions on a motion to compel responses to interrogatories against
any party, person, or attorney who unsuccessfully makes or opposes a motion to compel a
response to interrogatories, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.
This Resolution: Would eliminate a discrepancy between the California Rules of Court, rule
3.1328, which permits sanctions despite no opposition or responses served after the motion to
compel was filed, and the Code of Civil Procedure statute which requires that an unsuccessful
motion or opposition be filed for monetary discovery sanctions to be imposed.
The Problem: The standards for imposition of monetary discovery sanctions are inconsistent
between the California Rules of Court, rule 3.1348 and Code of Civil Procedure section
2030.290, subdivision (c). Rule of Court 3.1348 requires the court to award sanctions under the
Discovery Act in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested
discovery was provided to the moving party after the motion was filed. However, Code of Civil
Procedure section 2030.290, subdivision (c), permits the imposition of sanctions only if a party
“unsuccessfully makes or opposes a motion to compel a response” to a discovery request. That
is, the opposing party must have filed an actual opposition before sanctions may be imposed.

Although California Rules of Court, rule 3.1348 purports to authorize sanctions if a motion is
unopposed, some courts decline to do so, as the specific statutes governing interrogatories and
requests for production authorize sanctions only if the motion was unsuccessfully made or
opposed. Any order imposing sanctions under the California Rules of Court must conform to the
conditions of one or more of the statutes authorizing sanctions. (Trans-Action Commercial
Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352, 355.)
The imposition of discovery sanctions is inconsistent among the various courts in the State of
California. Although some trial courts impose monetary sanctions even when the motion is not
opposed, others do not.
Failing to comply with the Discovery Act, forces the propounding party to file a motion to
compel, incurring delays of up to three months to obtain discovery responses from the
responding party, without any monetary deterrent to this unprofessional conduct.
Additionally, unopposed motions to compel discovery responses, permitting the dilatory
responding party to “game” the system, adds to the burden on the underfunded courts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joan A. Jernegan, Legal Research,
Sacramento Superior Court, 720 Ninth Street, Sacramento, CA 95814, (916) 874-5619,
jernegj@saccourt.ca.gov
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan

RESOLUTION 05-10-2012
DIGEST
Discovery: Monetary Sanctions on Motions to Compel Answers to Interrogatories
Amends Code of Civil Procedure section 2030.300 to provide for sanctions where the opposing
party fails to oppose a motion to compel or provides the discovery prior to the hearing.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-04-2008, which was withdrawn.
Reasons:
This resolution amends Code of Civil Procedure section 2030.300 to provide for sanctions where
the opposing party fails to oppose a motion to compel or provides the discovery prior to the
hearing. This resolution should be disapproved because there are already provisions for
imposition of sanctions under such circumstances.
California Rules of Court rule 3.1348 permits the court to "award sanctions under the Discovery
Act in favor of a party who files a motion to compel discovery, even though no opposition to the
motion was filed, or opposition to the motion was withdrawn, or the requested discovery was
provided to the moving party after the motion was filed." These are precisely the circumstances
this resolution seeks to add to section 2030.300. The proponent seeks changes to related statutes
in Resolutions 05-09-2012, 05-11-2012 and 05-12-2012.
Additionally, courts may order sanctions under section 2023.030, which permits imposition of
monetary sanctions on a party or attorney "engaging in the misuse of the discovery process."
Civil discovery is a central precept of the civil litigation and is intended to operate with a
minimum of judicial intervention. Failure to respond to an authorized method of discovery is a
misuse of the discovery process. Courts may impose such sanctions in lieu of or in addition to
any other specified sanction. (See Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare
Consultants (2007) 148 Cal.App.4th 390, 404-405.) Thus, if a court is reluctant to apply Rule
3.1348 in light of the narrower language of section 2030.300, a party may seek sanctions under
section 2023.030.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2030.300 to read as follows:
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§ 2030.300
(a) On receipt of a response to interrogatories, the propounding party may move for an
order compelling a further response if the propounding party deems that any of the following
apply:
(1) An answer to a particular interrogatory is evasive or incomplete.
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(2) An exercise of the option to produce documents under Section 2030.230 is
unwarranted or the required specification of those documents is inadequate.
(3) An objection to an interrogatory is without merit or too general.
(b)A motion under subdivision (a) shall be accompanied by a meet and confer declaration
under Section 2016.040.
(c) Unless notice of this motion is given within 45 days of the service of the response, or
any supplemental response, or on or before any specific later date to which the propounding
party and the responding party have agreed in writing, the propounding party waives any right to
compel a further response to the interrogatories.
(d) The court shall impose a monetary sanction under Chapter 7 (commencing with
Section 2023.010) against any party, person, or attorney who unsuccessfully makes who
unsuccessfully makes, or opposes, fails to oppose, files and withdraws opposition or provides the
requested discovery to the moving party after a motion to compel a further response to
interrogatories, was filed, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.
(e) If a party then fails to obey an order compelling further response to interrogatories,
the court may make those orders that are just, including the imposition of an issue sanction, an
evidence sanction, or a terminating sanction under Chapter 7 (commencing with Section
2023.010). In lieu of or in addition to that sanction, the court may impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing law: Code of Civil Procedure section 2030.300, subdivision (d), currently requires the
court to impose monetary sanctions on a motion to compel further responses to interrogatories
against any party, person, or attorney who unsuccessfully makes or opposes a motion to compel
a further response to interrogatories, unless it finds that the one subject to the sanction acted with
substantial justification or that other circumstances make the imposition of the sanction unjust.
This Resolution: Would eliminate a discrepancy between the California Rules of Court, rule
3.1328 which permits sanctions despite no opposition or responses served after the motion to
compel was filed, and the Code of Civil Procedure statute which requires that an unsuccessful
motion or opposition be filed for monetary discovery sanctions to be imposed.
The Problem: The standards for imposition of monetary discovery sanctions are inconsistent
between the California Rules of Court, rule 3.1348 and Code of Civil Procedure section
2030.300, subdivision (c). Rule of Court 3.1348 requires the court to award sanctions under the
Discovery Act in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested
discovery was provided to the moving party after the motion was filed. However, Code of Civil
Procedure section 2030.300, subdivision (c), permits the imposition of sanctions only if a party

“unsuccessfully makes or opposes a motion to compel a response” to a discovery request. That
is, the opposing party must have filed an actual opposition before sanctions may be imposed.
Although California Rules of Court, rule 3.1348 purports to authorize sanctions if a motion is
unopposed, some courts decline to do so, as the specific statutes governing interrogatories and
requests for production authorize sanctions only if the motion was unsuccessfully made or
opposed. Any order imposing sanctions under the California Rules of Court, must conform to
the conditions of one or more of the statutes authorizing sanctions. (Trans-Action Commercial
Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352, 355.)
The imposition of discovery sanctions is inconsistent among the various courts in the State of
California. Although some trial courts impose monetary sanctions even when the motion is not
opposed, others do not.
Failing to comply with the Discovery Act, forces the propounding party to file a motion to
compel, incurring delays of up to three months to obtain discovery responses from the
responding party, without any monetary deterrent to this unprofessional conduct.
Additionally, unopposed motions to compel discovery responses, permitting the dilatory
responding party to “game” the system, adds to the burden on the underfunded courts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joan A. Jernegan, Legal Research,
Sacramento Superior Court, 720 Ninth Street, Sacramento, CA 95814, (916) 874-5619,
jernegj@saccourt.ca.gov
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan

RESOLUTION 05-11-2012
DIGEST
Civil Procedure: Monetary Sanctions on Motion to Compel Responses to Document Requests
Amends Code of Civil Procedure section 2031.300 to provide for sanctions against a party who
fails to oppose, files and withdraws an opposition, or provides the requested discovery after a
motion to compel has been filed.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-04-2008, which was withdrawn.
Reasons:
This resolution would amend Code of Civil Procedure section 2031.300 to authorize imposition
of sanctions against a party who fails to oppose, files and withdraws an opposition, or provides
the requested discovery to the moving party after a motion to compel has been filed.
This resolution should be disapproved because provisions for imposition of sanctions under such
circumstances already exist.
This section of the Code of Civil Procedure concerns motions to compel where no production
has been made. Under California Rules of Court, rule 3.1348, a court may impose sanctions
against a party who does not file an opposition or withdraws an opposition to a discovery
motion, or who provides the requested discovery only after a motion to compel has been filed.
These are precisely the circumstances this resolution seeks to add to section 2030.300. The
proponent seeks changes to related statutes in Resolutions 05-09-2012, 05-10-2012, and 05-122012.
The proponent asserts rule 3.1348 is preempted by the more narrow language of the statute,
citing Trans-Action Commercial Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352.
However, rules will "have the force of statute to the extent they are not inconsistent with
legislative enactments and constitutional provisions." (Sara M. v. Superior Court (2005) 36
Cal.4th 998, 1011.) Section 2030.300 does not limit sanctions to those circumstances expressly
stated, and the legislative intent is to discourage the misuse of the discovery procedures.
Therefore rule 3.1348 is not inconsistent and courts may give it concurrent effect. (See
California Court Reporters v. Judicial Council of California (1995) 39 Cal.4th 15, 25-26.)
Additionally, courts may order sanctions under section 2023.030, which permits imposition of
monetary sanctions on a party or attorney "engaging in the misuse of the discovery process."
Civil discovery is a central precept of the civil litigation and is intended to operate with a
minimum of judicial intervention. Failure to respond to an authorized method of discovery is a
misuse of the discovery process. Courts may impose such sanctions in lieu of or in addition to
any other specified sanction. (See Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare
Consultants (2007) 148 Cal.App.4th 390, 404-405.) Thus, if a court is reluctant to apply rule

3.1348 in light of the narrower language of section 2030.300, a party may seek sanctions under
section 2023.030.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2031.300 to read as follows:
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§ 2031.300
If a party to whom a demand for inspection, copying, testing, or sampling is directed fails
to serve a timely response to it, the following rules shall apply:
(a) The party to whom the demand for inspection, copying, testing, or sampling is
directed waives any objection to the demand, including one based on privilege or on the
protection for work product under Chapter 4 (commencing with Section 2018.010). The court, on
motion, may relieve that party from this waiver on its determination that both of the following
conditions are satisfied:
(1) The party has subsequently served a response that is in substantial compliance with
Sections 2031.210, 2031.220, 2031.230, 2031.240, and 2031.280.
(2) The party's failure to serve a timely response was the result of mistake, inadvertence,
or excusable neglect.
(b) The party making the demand may move for an order compelling response to the
demand.
(c) Except as provided in subdivision (d), the court shall impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who
unsuccessfully makes, or opposes, fails to oppose, files and withdraws opposition or provides the
requested discovery to the moving party after a motion to compel a response to a demand for
inspection, copying, testing, or sampling, was filed, unless it finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of
the sanction unjust. If a party then fails to obey the order compelling a response, the court may
make those orders that are just, including the imposition of an issue sanction, an evidence
sanction, or a terminating sanction under Chapter 7 (commencing with Section 2023.010). In lieu
of or in addition to this sanction, the court may impose a monetary sanction under Chapter 7
(commencing with Section 2023.010).
(d)(1) Notwithstanding subdivision (c), absent exceptional circumstances, the court shall
not impose sanctions on a party or any attorney of a party for failure to provide electronically
stored information that has been lost, damaged, altered, or overwritten as a result of the routine,
good faith operation of an electronic information system.
(2) This subdivision shall not be construed to alter any obligation to preserve
discoverable information.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association

STATEMENT OF REASONS
Existing law: Code of Civil Procedure section 2031.300(c) currently requires the court to
impose monetary sanctions on against any party, person, or attorney who unsuccessfully makes
or opposes a motion to compel a responses motion to compel a response to a demand for
inspection, copying, testing, or sampling interrogatories, unless it finds that the one subject to the
sanction acted with substantial justification or that other circumstances make the imposition of
the sanction unjust.
This Resolution: Would eliminate a discrepancy between the California Rules of Court, rule
3.1328 which permits sanctions despite no opposition or responses served after the motion to
compel was filed and the Code of Civil Procedure statute which requires that an unsuccessful
motion or opposition be filed for monetary discovery sanctions to be imposed.
The Problem: The standards for imposition of monetary discovery sanctions are inconsistent
between the California Rules of Court, rule 3.1348 and Code of Civil Procedure section
2031.300, subdivision (c). Rule of Court 3.1348 requires the court to award sanctions under the
Discovery Act in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested
discovery was provided to the moving party after the motion was filed. However, Code of Civil
Procedure section 2031.300, subdivision (c), permits the imposition of sanctions only if a party
“unsuccessfully makes or opposes a motion to compel a response” to a discovery request. That
is, the opposing party must have filed an actual opposition before sanctions may be imposed.
Although California Rules of Court, rule 3.1348 purports to authorize sanctions if a motion is
unopposed, some courts decline to do so, as the specific statutes governing interrogatories and
requests for production authorize sanctions only if the motion was unsuccessfully made or
opposed. Any order imposing sanctions under the California Rules of Court, must conform to
the conditions of one or more of the statutes authorizing sanctions. (Trans-Action Commercial
Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352, 355.)
The imposition of discovery sanctions is inconsistent among the various courts in the State of
California. Although some trial courts impose monetary sanctions even when the motion is not
opposed, others do not.
Failing to comply with the Discovery Act forces the propounding party to file a motion to
compel, incurring delays of up to three months to obtain discovery responses from the
responding party, without any monetary deterrent to this unprofessional conduct.
Additionally, unopposed motions to compel discovery responses, permitting the dilatory
responding party to “game” the system, adds to the burden on the underfunded courts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Joan A. Jernegan, Legal Research,
Sacramento Superior Court, 720 Ninth Street, Sacramento, CA 95814, (916) 874-5619,
jernegj@saccourt.ca.gov
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan

RESOLUTION 05-12-2012
DIGEST
Civil Procedure: Monetary Sanctions on Motion to Compel Responses to Document Requests
Amends Code of Civil Procedure section 2031.310 provide for sanctions against a party who
fails to oppose, files and withdraws an opposition, or provides the requested discovery after a
motion to compel has been filed.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Related to Resolution 03-04-2008, which was withdrawn.
Reasons:
This resolution would amend Code of Civil Procedure section 2031.310 to authorize imposition
of sanctions against a party who fails to oppose, files and withdraws an opposition, or provides
the requested discovery to the moving party after a motion to compel has been filed. This
resolution should be disapproved because provisions for imposition of sanctions under such
circumstances already exist.
This section of the Code of Civil Procedure concerns motions to compel where no production
has been made. Under California Rules of Court, rule 3.1348, a court may impose sanctions
against a party who does not file an opposition or withdraws an opposition to a discovery
motion, or who provides the requested discovery only after a motion to compel has been filed.
These are precisely the circumstances this resolution seeks to add to section 2030.300. The
proponent seeks changes to related statutes in Resolutions 05-09-2012, 05-10-2012, and 05-112012.
The proponent asserts rule 3.1348 is preempted by the more narrow language of the statute,
citing Trans-Action Commercial Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352.
However, rules will "have the force of statute to the extent they are not inconsistent with
legislative enactments and constitutional provisions." (Sara M. v. Superior Court (2005) 36
Cal.4th 998, 1011.) Section 2030.300 does not limit sanctions to those circumstances expressly
stated, and the legislative intent is to discourage the misuse of the discovery procedures.
Therefore rule 3.1348 is not inconsistent and courts may give it concurrent effect. (See
California Court Reporters v. Judicial Council of California (1995) 39 Cal.4th 15, 25-26.)
Additionally, courts may order sanctions under section 2023.030, which permits imposition of
monetary sanctions on a party or attorney "engaging in the misuse of the discovery process."
Civil discovery is a central precept of the civil litigation and is intended to operate with a
minimum of judicial intervention. Failure to respond to an authorized method of discovery is a
misuse of the discovery process. Courts may impose such sanctions in lieu of or in addition to
any other specified sanction. (See Sinaiko Healthcare Consulting, Inc. v. Pacific Healthcare
Consultants (2007) 148 Cal.App.4th 390, 404-405.) Thus, if a court is reluctant to apply rule

3.1348 in light of the narrower language of section 2030.300, a party may seek sanctions under
section 2023.030.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2031.310 to read as follows:
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§ 2031.310
(a) On receipt of a response to a demand for inspection, copying, testing, or sampling, the
demanding party may move for an order compelling further response to the demand if the
demanding party deems that any of the following apply:
(1) A statement of compliance with the demand is incomplete.
(2) A representation of inability to comply is inadequate, incomplete, or evasive.
(3) An objection in the response is without merit or too general.
(b) A motion under subdivision (a) shall comply with both of the following:
(1) The motion shall set forth specific facts showing good cause justifying the discovery
sought by the demand.
(2) The motion shall be accompanied by a meet and confer declaration under Section
2016.040.
(c) Unless notice of this motion is given within 45 days of the service of the response, or
any supplemental response, or on or before any specific later date to which the demanding party
and the responding party have agreed in writing, the demanding party waives any right to compel
a further response to the demand.
(d) In a motion under subdivision (a) relating to the production of electronically stored
information, the party or affected person objecting to or opposing the production, inspection,
copying, testing, or sampling of electronically stored information on the basis that the
information is from a source that is not reasonably accessible because of the undue burden or
expense shall bear the burden of demonstrating that the information is from a source that is not
reasonably accessible because of undue burden or expense.
(e) If the party or affected person from whom discovery of electronically stored
information is sought establishes that the information is from a source that is not reasonably
accessible because of the undue burden or expense, the court may nonetheless order discovery if
the demanding party shows good cause, subject to any limitations imposed under subdivision (g).
(f) If the court finds good cause for the production of electronically stored information
from a source that is not reasonably accessible, the court may set conditions for the discovery of
the electronically stored information, including allocation of the expense of discovery.
(g) The court shall limit the frequency or extent of discovery of electronically stored
information, even from a source that is reasonably accessible, if the court determines that any of
the following conditions exists:
(1) It is possible to obtain the information from some other source that is more
convenient, less burdensome, or less expensive.
(2) The discovery sought is unreasonably cumulative or duplicative.
(3) The party seeking discovery has had ample opportunity by discovery in the action to
obtain the information sought.
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(4) The likely burden or expense of the proposed discovery outweighs the likely benefit,
taking into account the amount in controversy, the resources of the parties, the importance of the
issues in the litigation, and the importance of the requested discovery in resolving the issues.
(h) Except as provided in subdivision (j), the court shall impose a monetary sanction
under Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who
unsuccessfully makes, or opposes ,fails to oppose, files and withdraws opposition or provides the
requested discovery to the moving party after a motion to compel further response to a demand,
was filed, unless it finds unless it finds that the one subject to the sanction acted with substantial
justification or that other circumstances make the imposition of the sanction unjust.
(i) Except as provided in subdivision (j), if a party fails to obey an order compelling
further response, the court may make those orders that are just, including the imposition of an
issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 (commencing
with Section 2023.010). In lieu of or in addition to that sanction, the court may impose a
monetary sanction under Chapter 7 (commencing with Section 2023.010).
(j)(1) Notwithstanding subdivisions (h) and (i), absent exceptional circumstances, the
court shall not impose sanctions on a party or any attorney of a party for failure to provide
electronically stored information that has been lost, damaged, altered, or overwritten as the result
of the routine, good faith operation of an electronic information system.
(2) This subdivision shall not be construed to alter any obligation to preserve
discoverable information.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing law: Code of Civil Procedure section 2031.310, subdivision (h), currently requires the
court to impose monetary sanctions on a motion to compel further responses to request for
production of documents against any party, person, or attorney who unsuccessfully makes or
opposes a motion to compel a further response to a demand for inspection, copying, testing, or
sampling, unless it finds that the one subject to the sanction acted with substantial justification or
that other circumstances make the imposition of the sanction unjust.
This Resolution: Would eliminate a discrepancy between the California Rules of Court,
rule 3.1328 which permits sanctions despite no opposition or responses served after the motion
to compel was filed, and the Code of Civil Procedure statute which requires that an unsuccessful
motion or opposition be filed for monetary discovery sanctions to be imposed.
The Problem: The standards for imposition of monetary discovery sanctions are inconsistent
between the California Rules of Court, rule 3.1348 and Code of Civil Procedure section
2031.310, subdivision (c). Rule of Court 3.1348 requires the court to award sanctions under the
Discovery Act in favor of a party who files a motion to compel discovery, even though no
opposition to the motion was filed, or opposition to the motion was withdrawn, or the requested
discovery was provided to the moving party after the motion was filed. However, Code of Civil
Procedure section 2031.310, subdivision (c), permits the imposition of sanctions only if a party

“unsuccessfully makes or opposes a motion to compel a response” to a discovery request. That
is, the opposing party must have filed an actual opposition before sanctions may be imposed.
Although California Rules of Court, rule 3.1348 purports to authorize sanctions if a motion is
unopposed, some courts decline to do so, as the specific statutes governing interrogatories and
requests for production authorize sanctions only if the motion was unsuccessfully made or
opposed. Any order imposing sanctions under the California Rules of Court must conform to the
conditions of one or more of the statutes authorizing sanctions. (Trans-Action Commercial
Investors, Ltd. v Firmaterr Inc. (1997) 60 Cal.App.4th 352, 355.)
The imposition of discovery sanctions is inconsistent among the various courts in the State of
California. Although some trial courts impose monetary sanctions even when the motion is not
opposed, others do not.
Failing to comply with the Discovery Act forces the propounding party to file a motion to
compel, incurring delays of up to three months to obtain discovery responses from the
responding party, without any monetary deterrent to this unprofessional conduct.
Additionally, unopposed motions to compel discovery responses, permitting the dilatory
responding party to “game” the system, adds to the burden on the underfunded courts.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Joan A. Jernegan, Legal Research,
Sacramento Superior Court, 720 Ninth Street, Sacramento, CA 95814, (916) 874-5619,
jernegj@saccourt.ca.gov
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan

RESOLUTION 06-01-2012
WITHDRAWN BY PROPONENT

Decriminalization of Minor Bad Checks
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 476a to read as follows:
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§ 476a
(a) Any person who for himself or as the agent or representative of another or as
an officer of a corporation, willfully, with intent to defraud, makes or draws or utters or
delivers any check, or draft or order upon any bank or depositary, or person, or firm, or
corporation, for the payment of money, in an amount exceeding one thousand dollars
($1,000) in one transaction, knowing at the time of that making, drawing, uttering, or
delivering that the maker or drawer or the corporation has not sufficient funds in, or
credit with the bank or depositary, or person, or firm, or corporation, for the payment of
that check, draft, or order and all other checks, drafts, or orders upon funds then
outstanding, in full upon its presentation, although no express representation is made with
reference thereto, is punishable by imprisonment in a county jail for not more than one
year, or in the state prison.
(b) However, if the total amount of all such checks, drafts, or orders that the
defendant is charged with and convicted of making, drawing, or uttering such check,
draft, or order as a first offense does not exceed four hundred fifty dollars ($450), the
offense is punishable only by imprisonment in the county jail for not more than one year,
except that this subdivision shall not be applicable if the defendant has previously been
convicted of a violation of Section 470, 475, or 476, or of this section, or of the crime of
petty theft in a case in which defendant's offense was a violation also of Section 470, 475,
or 476 or of this section or if the defendant has previously been convicted of any offense
under the laws of any other state or of the United States which, if committed in this state,
would have been punishable as a violation of Section 470, 475 or 476 or of this section or
if he has been so convicted of the crime of petty theft in a case in which, if defendant's
offense had been committed in this state, it would have been a violation also of Section
470, 475, or 476, or of this section.
(c) Where the check, draft, or order is protested, on the ground of insufficiency of
funds or credit, the notice of protest shall be admissible as proof of presentation,
nonpayment and protest and shall be presumptive evidence of knowledge of insufficiency
of funds or credit with the bank or depositary, or person, or firm, or corporation.
(d) In any prosecution under this section involving two or more checks, drafts, or orders,
it shall constitute prima facie evidence of the identity of the drawer of a check, draft, or order if
both of the following occur:
(1) When the payee accepts the check, draft or order from the drawer, he or she obtains
from the drawer the following information: name and residence of the drawer, business or
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mailing address, either a valid driver's license number or Department of Motor Vehicles
identification card number, and the drawer's home or work phone number or place of
employment. That information may be recorded on the check, draft, or order itself or may be
retained on file by the payee and referred to on the check, draft, or order by identifying number
or other similar means.
(2) The person receiving the check, draft, or order witnesses the drawer's signature or
endorsement, and, as evidence of that, initials the check, draft, or order at the time of receipt.
(e) The word “credit” as used herein shall be construed to mean an arrangement or
understanding with the bank or depositary or person or firm or corporation for the payment of
such check, draft or order.
(f) If any of the preceding paragraphs, or parts thereof, shall be found unconstitutional or
invalid, the remainder of this section shall not thereby be invalidated, but shall remain in full
force and effect.
(g) A sheriff's department, police department, or other law enforcement agency may
collect a fee from the defendant for investigation, collection, and processing of checks referred to
their agency for investigation of alleged violations of this section or Section 476.
The amount of the fee shall not exceed twenty-five dollars ($25) for each bad check in
addition to the amount of any bank charges incurred by the victim as a result of the alleged
offense. If the sheriff's department, police department, or other law enforcement agency collects
any fee for bank charges incurred by the victim pursuant to this section, that fee shall be paid to
the victim for any bank fees the victim may have been assessed. In no event shall reimbursement
of the bank charge to the victim pursuant to this section exceed ten dollars ($10) per check.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Penal Code section 476a provides that providing an NSF check is a crime, no
matter how small. Logic dictates that it would be a gross waste of resources for a district
attorney to prosecute the remitter of such an NSF check, just as many district attorneys do not
provide prosecutors for the trial of infractions.
This Resolution: Would amend section 476a to provide that an NSF check is not a crime unless
it exceeds $1,000, and that prison would only be available after a first offense.
The Problem: A person who writes a check that bounces, for an amount as small as $25.00, is
subject in some counties in California, at least Los Angeles and San Diego, to being hit up by
what appears to be an arm of the district attorney. In fact, an entrepreneur has struck a deal with
the district attorney to use the District Attorney’s Office to threaten prosecution so as to convince
the accused into enrolling in a “diversion” program. This program requires not only the payment
of the check balance and all fees, but also a large fee for a “class,” put on by the entrepreneur.
The documentation propounded by these entrepreneurs is framed to imply that if the recipient
does not “enroll” in the program and remit the relatively large check, the person will be
prosecuted. If the recipient of the notice has brains enough to recognize the fraud and ignore the

notice, nothing happens. http://www.hotchecks.net/sandiego/ sets forth an example of how
merchants are encouraged to use this “service” rather than resort to their legal remedies under
Civil Code section 1719. This might be a violation of Rules of Professional Conduct, rule 5-100.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, Post Office Box 1826,
Carlsbad, CA 92018, (760) 930-9033; (760) 434-6787 (fax), marnew@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: K. Martin White

RESOLUTION 06-02-2012
DIGEST
Criminal Law: Transportation for Personal Use of Specified Drugs
Amends Health and Safety Code sections 11352 and 11379 to specify that transportation of a
drug for personal use will be prosecuted under the statute prohibiting personal possession.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 09-08-2006 and 03-05-2007, both of which were approved in principle.
Reasons:
This resolution amends Health and Safety Code sections 11352 and 11379 to specify that
transportation of a drug for personal use will be prosecuted under the statute prohibiting personal
possession. This resolution should be approved in principle because it would create an exception
to prevent minor offenders from being subjected to harsher punishment.
This resolution attempts by amendment to overturn an established holding of the Supreme Court
that intent for personal use is not relevant to the transportation analysis under the policy of the
current statutory structure. (People v. Emmal (1998) 5 Cal.App.4th 1313, 1316-1317, citing
People v. Rogers (1971) 5 Cal.3d 129, 134-137.)
If intent is ignored, however, a defendant who walks a few feet with a small amount of a
controlled substance can be prosecuted for transportation of and subjected to harsher punishment
and possible exclusion from drug treatment programs. A prosecutor could use a charge of
transportation as additional leverage in plea negotiations even if a harsher punishment would not
be warranted.
The exception for personal use created by this resolution would allow courts to recognize that
certain minor offenders do not warrant harsher punishments which should be reserved for those
persons where there is evidence that the transportation is not merely incidental to possession for
personal use.
This resolution would also bring the law for transportation of controlled substances in line with
marijuana statues (Health & Saf. Code, § 11360), which recognize this distinction by treating
transportation of small amounts of marijuana as a lower level offence - a fine-only misdemeanor.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Health and Safety Code sections 11352 and 11379 to read as follows:
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§ 11352
(a) Except as otherwise provided in this division, every person who transports, imports
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into this state, sells, furnishes, administers, or gives away, or offers to transport, import into this
state, sell, furnish, administer, or give away, or attempts to import into this state or transport (1)
any controlled substance specified in subdivision (b), (c), or (e), or paragraph (1) of subdivision
(f) of Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of Section
11054, or specified in subdivision (b) or (c) of Section 11055, or specified in subdivision (h) of
Section 11056, or (2) any controlled substance classified in Schedule III, IV, or V which is a
narcotic drug, unless upon the written prescription of a physician, dentist, podiatrist, or
veterinarian licensed to practice in this state, shall be punished by imprisonment pursuant to
subdivision (h) of Section 1170 of the Penal Code for three, four, or five years.
(b) Notwithstanding the penalty provisions of subdivision (a), any person who transports
for sale any controlled substances specified in subdivision (a) within this state from one county
to another noncontiguous county shall be punished by imprisonment pursuant to subdivision (h)
of Section 1170 of the Penal Code for three, six, or nine years.
(c) Notwithstanding subdivision (a), prosecution for the transportation for personal use of
a substance specified in this statute shall be pursuant to Health and Safety Code section 11350
and not this section.
§ 11379
(a) Except as otherwise provided in subdivision (b) and in Article 7 (commencing with
Section 4211) of Chapter 9 of Division 2 of the Business and Professions Code, every person
who transports, imports into this state, sells, furnishes, administers, or gives away, or offers to
transport, import into this state, sell, furnish, administer, or give away, or attempts to import into
this state or transport any controlled substance which is (1) classified in Schedule III, IV, or V
and which is not a narcotic drug, except subdivision (g) of Section 11056, (2) specified in
subdivision (d) of Section 11054, except paragraphs (13), (14), (15), (20), (21), (22), and (23) of
subdivision (d), (3) specified in paragraph (11) of subdivision (c) of Section 11056, (4) specified
in paragraph (2) or (3) of subdivision (f) of Section 11054, or (5) specified in subdivision (d) or
(e), except paragraph (3) of subdivision (e), or specified in subparagraph (A) of paragraph (1) of
subdivision (f), of Section 11055, unless upon the prescription of a physician, dentist, podiatrist,
or veterinarian, licensed to practice in this state, shall be punished by imprisonment pursuant to
subdivision (h) of Section 1170 of the Penal Code for a period of two, three, or four years.
(b) Notwithstanding the penalty provisions of subdivision (a), any person who transports
for sale any controlled substances specified in subdivision (a) within this state from one county
to another noncontiguous county shall be punished by imprisonment pursuant to subdivision (h)
of Section 1170 of the Penal Code for three, six, or nine years.
(c) Notwithstanding subdivision (a), prosecution for the transportation for personal use of
a substance specified in this statute shall be pursuant to Health and Safety Code section 11377
and not this section.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Specifies that transportation of a drug for any reason is a crime punishable with a

sentence greater than for personal possession.
This Resolution: Would fix an unfairness in the law — transportation of a drug for personal use
will be prosecuted under the statute prohibiting personal possession.
The Problem: It should be pretty obvious that there is a big difference between the defendant
who has a single bindle of cocaine in his pocket while driving a car and the person who has 50
bindles in the glove box or 10 kilos stashed away in the trunk of the same car. Unfortunately the
law treats both persons the same – both can be found guilty of transportation of drugs, which has
a higher penalty than simple possession and precludes drug diversion, which is more properly
called Deferred Entry of Judgment. A person can be punished for transportation while just
walking (People v. Ormiston (2003) 105 Cal.App.4th 676) or simply riding a bike (People v.
LaCross (2001) 91 Cal.App.4th 182). The more severe punishment for transportation should be
limited to those persons when there is evidence that the transportation is not merely incidental to
personal possession such as when there is a large quantity of drugs or scales or pay and owe
sheets, etc. This isn’t a difficult concept and Proposition 36 (which mandates probation and drug
treatment for non-violent drug possession offenses) already distinguishes between transportation
and transportation for personal use. The marijuana transportation statute (Health and Safety
Code, § 11360) already recognizes this distinction by treating transportation of less than 28.5
grams as a fine-only misdemeanor. This resolution properly punishes persons who possess for
their own personal use even though that person might be in a car or on a bike or just walking
home after scoring from his neighborhood dealer. It also harmonizes current law with
Proposition 36.
A similar resolution was introduced by the Ventura County Bar in 2006 as resolution 09-08.
That resolution contained a major drafting error (they simply did a cut and paste and forgot to
include the new language) and, as a result, it failed.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; 213-974-3066;
mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

RESOLUTION 06-03-2012
DIGEST
Criminal Law: Elimination of 90-Day and 180-Day Mandatory Minimum Sentences
Amends Health and Safety Code section 11550 to eliminate 90-day and 180-day mandatory
minimum sentences and reduce the maximum probation from five years to three.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code section 11550 to eliminate the 90-day and 180day mandatory minimum sentences for being under the influence and reduces the maximum
period of probation from five years to three. This resolution should be disapproved because it
makes changes which are inconsistent with the proponent’s stated goal.
Removing the 90-day minimum jail sentence for being under the influence of a controlled
substance would give courts more discretion to structure sentences to encourage drug treatment
and reduce jail crowding. This is consistent with the current drug treatment centered model
centered on Proposition 36 probation and would bring the sentencing structure up to date with
more recent laws. Similarly, the elimination of the 180-day minimum sentence for repeat
offenders may also further the goal of judicial discretion.
The other recommended changes to section 11550, are not supported by the proponents stated
goals. As written, this resolution strikes out the entirety of subdivisions (b) and (c). Subdivision
(c), in particular, allows the court to permit a person convicted under this statute to complete a
drug rehabilitation program in lieu of part or all of the imprisonment in county jail. Subdivision
(c) also encourages counties to augment licensed drug rehabilitation programs in order to
alleviate jail overcrowding. The removal of these provisions is contrary to the goals of judicial
discretion and alleviating jail overcrowding.
In addition, the reduction of the maximum probation is also not supported by this policy.
Lowering the maximum probation for under the influence offenses reduces the judiciary’s
options. The proponent of this resolution argues only that the five year probation maximum is
more than is permitted under Proposition 36.
This resolution is related to Resolution 06-04-2012 and addresses the same problem. Resolution
06-04-2012, however, removes only the 90-day minimum sentence and does not make the other
changes proposed by this resolution. Resolution 06-04-2012 appears to provide a better and more
concise solution to the same problem.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Health and Safety Code section 11550 to read as follows:
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§ 11550
(a) No person shall use, or be under the influence of any controlled substance which is (1)
specified in subdivision (b), (c), or (e), or paragraph (1) of subdivision (f) of Section 11054,
specified in paragraph (14), (15), (21), (22), or (23) of subdivision (d) of Section 11054,
specified in subdivision (b) or (c) of Section 11055, or specified in paragraph (1) or (2) of
subdivision (d) or in paragraph (3) of subdivision (e) of Section 11055, or (2) a narcotic drug
classified in Schedule III, IV, or V, except when administered by or under the direction of a
person licensed by the state to dispense, prescribe, or administer controlled substances. It shall be
the burden of the defense to show that it comes within the exception. Any person convicted of
violating this subdivision is guilty of a misdemeanor and shall be sentenced to serve a term of
not less than 90 days or more than which is punishable by up to one year in a county jail. The
court may place a person convicted under this subdivision on probation for a period not to
exceed five three years. and, except as provided in subdivision (c), shall in all cases in which
probation is granted require, as a condition thereof, that the person be confined in a county jail
for at least 90 days. Other than as provided by subdivision (c), in no event shall the court have
the power to absolve a person who violates this subdivision from the obligation of spending at
least 90 days in confinement in a county jail.
(b) Any person who (1) is convicted of violating subdivision (a) when the offense
occurred within seven years of that person being convicted of two or more separate violations of
that subdivision, and (2) refuses to complete a licensed drug rehabilitation program offered by
the court pursuant to subdivision (c), shall be punished by imprisonment in a county jail for not
less than 180 days nor more than one year. In no event does the court have the power to absolve
a person convicted of a violation of subdivision (a) that is punishable under this subdivision from
the obligation of spending at least 180 days in confinement in a county jail unless there are no
licensed drug rehabilitation programs reasonably available.
For the purpose of this section, a drug rehabilitation program shall not be considered
reasonably available unless the person is required to pay no more than the court determines that
he or she is reasonably able to pay, in order to participate in the program.
(c) The court may, when it would be in the interest of justice, permit any person
convicted of a violation of subdivision (a) punishable under subdivision (a) or (b) to complete a
licensed drug rehabilitation program in lieu of part or all of the imprisonment in the county jail.
As a condition of sentencing, the court may require the offender to pay all or a portion of the
drug rehabilitation program.
In order to alleviate jail overcrowding and to provide recidivist offenders with a
reasonable opportunity to seek rehabilitation pursuant to this subdivision, counties are
encouraged to include provisions to augment licensed drug rehabilitation programs in their
substance abuse proposals and applications submitted to the state for federal and state drug abuse
funds.
(d)(b) In addition to any fine assessed under this section, the judge may assess a fine not
to exceed seventy dollars ($70) against any person who violates this section, with the proceeds of
this fine to be used in accordance with Section 1463.23 of the Penal Code. The court shall,
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however, take into consideration the defendant's ability to pay, and no defendant shall be denied
probation because of his or her inability to pay the fine permitted under this subdivision.
(e)(c) Notwithstanding subdivisions (a) and (b) or any other provision of law, any person
who is unlawfully under the influence of cocaine, cocaine base, heroin, methamphetamine, or
phencyclidine while in the immediate personal possession of a loaded, operable firearm is guilty
of a public offense punishable by imprisonment in a county jail for not exceeding one year or in
state prison.
As used in this subdivision "immediate personal possession" includes, but is not limited
to, the interior passenger compartment of a motor vehicle.
(f)(d) Every person who violates subdivision (e)(c) is punishable upon the second and
each subsequent conviction by imprisonment in the state prison for two, three, or four years.
(g)(e) Nothing in this section prevents deferred entry of judgment or a defendant's
participation in a preguilty plea drug court program under Chapter 2.5 (commencing with
Section 1000) of Title 6 of Part 2 of the Penal Code unless the person is charged with violating
subdivision (b) or (c) of Section 243 of the Penal Code. A person charged with violating this
section by being under the influence of any controlled substance which is specified in paragraph
(21), (22), or (23) of subdivision (d) of Section 11054 or in paragraph (3) of subdivision (e) of
Section 11055 and with violating either subdivision (b) or (c) of Section 243 of the Penal Code
or with a violation of subdivision (e)(c) shall be ineligible for deferred entry of judgment or a
preguilty plea drug court program.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Specifies that persons convicted of being under the influence of a controlled
substance must be incarcerated for a mandatory minimum of 90 days in the county jail or 180
days with specified prior convictions.
This Resolution: Eliminates the mandatory minimums and reduces the maximum period of
probation from five years to three.
The Problem: Once upon a time somebody thought it would be a good idea to punish drug users
with a mandatory 90 or 180 days in the county jail. The mandatory minimum is unnecessary
today for several reasons. First, it is odd that this crime, which is a misdemeanor, carries a
mandatory minimum sentence when felony possession of a drug (heroin, cocaine, meth, etc.)
does not. In addition, many or even most people who are charged with this crime are eligible for
Proposition 36 probation, which means they do no jail time and receive drug treatment.
Neophyte users are eligible for drug diversion, also known as Deferred Entry of Judgment, which
involves no jail time. Drug users used to be able to avoid the mandatory minimum by doing
drug treatment – which now is the bailiwick of Proposition 36. In addition, the jails are so
overcrowded that defendants do not do a whole lot of time on 90 days. It’s just time to update
the statute to be consistent with more recent law and the realities of incarceration. The resolution

also reduces the maximum period of probation from five years to three. Five years of probation
is more than most felons on Proposition 36 probation receive.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; 213-974-3066;
fax (213) 626-3519; mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

RESOLUTION 06-04-2012
DIGEST
Criminal Law: Elimination of 90-Day Mandatory Minimum Sentence
Amends Health and Safety Code section 11550 to eliminate the 90-day mandatory minimum
sentence for a first or subsequent conviction for being under the influence of a controlled
substance.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code section 11550 to eliminate the 90-day mandatory
minimum sentence for a first or subsequent conviction for being under the influence of a
controlled substance. This resolution should be approved in principle because it would allow
courts more discretion in sentencing to encourage intensive drug treatment programs and help
reduce overcrowding in the jail system.
Removing the 90-day minimum jail sentence for being under the influence of a controlled
substance would give courts more discretion to structure sentences to encourage drug treatment
and reduce jail crowding. This is consistent with the current drug treatment centered model
centered on Proposition 36 probation and would bring the sentencing structure up to date with
more recent laws.
This resolution is related to Resolution 06-03-2012 except that it does not eliminate the 180minimum for repeat offenders or reduce the maximum probation period from five to three years.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Health and Safety Code section 11550 to read as follows:
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§11550
(a) No person shall use, or be under the influence of any controlled substance which is (1)
specified in subdivision (b), (c), or (e), or paragraph (1) of subdivision (f) of Section 11054,
specified in paragraph (14), (15), (21), (22), or (23) of subdivision (d) of Section 11054,
specified in subdivision (b) or (c) of Section 11055, or specified in paragraph (1) or (2) of
subdivision (d) or in paragraph (3) of subdivision (e) of Section 11055, or (2) a narcotic drug
classified in Schedule III, IV, or V, except when administered by or under the direction of a
person licensed by the state to dispense, prescribe, or administer controlled substances. It shall be
the burden of the defense to show that it comes within the exception. Any person convicted of
violating this subdivision is guilty of a misdemeanor and shall may be sentenced to serve a term
of not less than 90 days or no more than one year in a county jail. The court may place a person
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convicted under this subdivision on probation for a period not to exceed five years. and, except
as provided in subdivision (c), shall in all cases in which probation is granted require, as a
condition thereof, that the person be confined in a county jail for at least 90 days. Other than as
provided by subdivision (c), in no event shall the court have the power to absolve a person who
violates this subdivision from the obligation of spending at least 90 days in confinement in a
county jail.
(b) Any person who (1) is convicted of violating subdivision (a) when the offense
occurred within seven years of that person being convicted of two or more separate violations of
that subdivision, and (2) refuses to complete a licensed drug rehabilitation program offered by
the court pursuant to subdivision (c), shall be punished by imprisonment in a county jail for not
less than 180 days nor more than one year. In no event does the court have the power to absolve
a person convicted of a violation of subdivision (a) that is punishable under this subdivision from
the obligation of spending at least 180 days in confinement in a county jail unless there are no
licensed drug rehabilitation programs reasonably available.
For the purpose of this section, a drug rehabilitation program shall not be considered
reasonably available unless the person is required to pay no more than the court determines that
he or she is reasonably able to pay, in order to participate in the program.
(c) The court may, when it would be in the interest of justice, permit any person
convicted of a violation of subdivision (a) punishable under subdivision (a) or (b) to complete a
licensed drug rehabilitation program in lieu of part or all of the imprisonment in the county jail.
As a condition of sentencing, the court may require the offender to pay all or a portion of the
drug rehabilitation program.
In order to alleviate jail overcrowding and to provide recidivist offenders with a
reasonable opportunity to seek rehabilitation pursuant to this subdivision, counties are
encouraged to include provisions to augment licensed drug rehabilitation programs in their
substance abuse proposals and applications submitted to the state for federal and state drug abuse
funds.
(d) In addition to any fine assessed under this section, the judge may assess a fine not to
exceed seventy dollars ($70) against any person who violates this section, with the proceeds of
this fine to be used in accordance with Section 1463.23 of the Penal Code. The court shall,
however, take into consideration the defendant's ability to pay, and no defendant shall be denied
probation because of his or her inability to pay the fine permitted under this subdivision.
(e) Notwithstanding subdivisions (a) and (b) or any other provision of law, any person
who is unlawfully under the influence of cocaine, cocaine base, heroin, methamphetamine, or
phencyclidine while in the immediate personal possession of a loaded, operable firearm is guilty
of a public offense punishable by imprisonment in a county jail for not exceeding one year or in
state prison.
As used in this subdivision “immediate personal possession” includes, but is not limited
to, the interior passenger compartment of a motor vehicle.
(f) Every person who violates subdivision (e) is punishable upon the second and each
subsequent conviction by imprisonment in the state prison for two, three, or four years.
(g) Nothing in this section prevents deferred entry of judgment or a defendant's
participation in a preguilty plea drug court program under Chapter 2.5 (commencing with
Section 1000) of Title 6 of Part 2 of the Penal Code unless the person is charged with violating
subdivision (b) or (c) of Section 243 of the Penal Code. A person charged with violating this
section by being under the influence of any controlled substance which is specified in paragraph
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(21), (22), or (23) of subdivision (d) of Section 11054 or in paragraph (3) of subdivision (e) of
Section 11055 and with violating either subdivision (b) or (c) of Section 243 of the Penal Code
or with a violation of subdivision (e) shall be ineligible for deferred entry of judgment or a
preguilty plea drug court program.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association
STATEMENT OF REASONS
Existing Law: Current law requires a minimum 90-day sentence for a first or subsequent
conviction for being under the influence of a controlled substance in violation of Health and
Safety Code section 11550.
This Resolution: The resolution would eliminate the mandatory minimum 90-day sentence for a
first or subsequent conviction for being under the influence of a controlled substance in violation
of Health and Safety Code section 11550.
The Problem: If a defendant pleads or is found guilty of being under the influence of a controlled
substance in violation of Health and Safety Code section 11550, he or she is entitled to be first
sentenced in according with Proposition 36 and Penal Code sections 1210 et. seq. and not
initially incarcerated, but given three chances to successfully complete court guided substance
abuse treatment. While many defendants successfully complete this court guided treatment with
some setbacks along the way, some defendants do not and automatically face a mandatory
minimum 90 days in the county jail, instead of receiving continued graduated treatment in a
more intensive drug court program unencumbered by arbitrary and scientifically unsubstantiated
incarceration requirements. The 90-day requirement also unnecessarily ties the hands of Sheriffs
in charge of overcrowded local jails as a result of the recent AB 109 State Prison Realignment,
who must house nonviolent, low level misdemeanants in lieu of more serious or violent felonious
defendants pre and post sentence and on parole revocations.
Before the advent of scientific and psychological research, the therapeutic court model,
and Proposition 36, it was believed that the best way to ensure someone resolved drug addiction
problems was through long incarceration to “dry out.” But with the advent of new scientific
research, therapeutic drug courts were developed 12 years ago, which were subsequently
enhanced by Proposition 36, that are based on the more modern psychological model of the
carrot and the stick administration of justice with short bursts of incarceration to confront
setbacks but to put the defendant back out in to the community with appropriate follow up
treatment. The old mandatory 90-day incarceration method no longer fits into the accepted drug
treatment model utilized by the court today, is often ignored, and/or is arbitrarily utilized by
courts or a party to thwart effective drug treatment. The mandatory 90-day minimum sentence
also unnecessarily confines nonviolent, low level misdemeanants in already overcrowded local
jails inundated by state prison inmates sentenced to serve their time locally or state parolees
doing flash incarcerations or parole violation time in these local jails as mandated by AB 109
State Prison Realignment.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831755-5873 fax, landisde@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

RESOLUTION 06-05-2012
DIGEST
Mishandling of Non-Ambulatory Livestock: Increased Penalty for Repeat Offense
Amends Penal Code section 599f to make the crime of mishandling non-ambulatory animals a
wobbler on subsequent offenses, and to clarify the definition of “humanely euthanize.”
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolutions 02-17-2008 and 03-05-2011, both of which were disapproved.
Reasons:
This resolution amends Penal Code section 599f to make the crime of mishandling nonambulatory animals a wobbler on subsequent offenses, and to clarify the definition of “humanely
euthanize.” This resolution should be disapproved because the exact wording of the proposed
statutory change deprives the prosecution and the court of the ability to treat subsequent offenses
as true “wobblers” and its effort to change the definition of “humanely euthanize” does not
achieve the stated goal.
Although it is not clear that the method suggested by the proponent will reduce the likelihood of
the abuses it seeks to redress, it makes logical sense as a matter of general policy to clarify that
subsequent offenses merit stronger punishment. However, it remains unclear who the “person”
would be that would be subject to these penalties, as between the “stockyard, auction, market
agency, dealer, or slaughterhouse,” and the actual individual or individuals who physical perform
the prohibited tasks. More importantly, it appears to require any subsequent offense to be
classified as a felony, rather than giving the prosecution and the court the discretion to determine
whether it should be a felony or a misdemeanor, as is the case with other “wobblers.”
In addition, the resolution does not clarify that "humanely euthanize" means kill immediately,
because the statute already defines "humanely euthanize" as "to kill by a mechanical, chemical,
or electrical method that rapidly and effectively renders the animal insensitive to pain.”
(Emphasis added.) In fact, the change proposed by the author--adding "kills" and deleting
"renders the animal insensitive to pain"--would have the impact of allowing owners of nonambulatory animals to kill them in a manner that is very painful, so long as it quickly and
effectively killed them.
In any event, the purpose of this resolution may require a change to federal, rather than
California law. The U.S. Supreme Court recently held that Penal Code section 599f is preempted by federal law in most, of not all of its applications. (See Nat’l Meat Ass’n v. Harris
(2012) 132 S.Ct. 965, 970.)
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be

sponsored to amend California Penal Code section 599f to read as follows:
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§599f
(a) No slaughterhouse, stockyard, auction, market agency, or dealer shall buy, sell, or
receive a nonambulatory animal.
(b) No slaughterhouse shall process, butcher or sell meat or products of nonambulatory
animals for human consumption.
(c) No slaughterhouse shall hold a nonambulatory animal without taking immediate
action to humanely euthanize the animal.
(d) No stockyard, auction, market agency, or dealer shall hold a nonambulatory animal
without taking immediate action to humanely euthanize the animal or to provide immediate
veterinary treatment.
(e) While in transit or on the premises of a stockyard, auction, market agency, dealer, or
slaughterhouse, a nonambulatory animal may not be dragged at any time, or pushed with
equipment at any time, but shall be moved with a sling or on a stoneboat or other sled-like or
wheeled conveyance.
(f) No person shall sell, consign, or ship any nonambulatory animal for the purpose of
delivering a nonambulatory animal to a slaughterhouse, stockyard, auction, market agency, or
dealer.
(g) No person shall accept a nonambulatory animal for transport or delivery to a
slaughterhouse, stockyard, auction, market agency, or dealer.
(h) A violation of this section shall be a misdemeanor for the first offense and is subject
to imprisonment in a county jail for a period not to exceed one year and for the second or
subsequent offence may be classified as a felony at the discretion of the trial judge with
imprisonment a year or longer either in a county jail or state facility, or by a fine of not more
than twenty thousand dollars ($20,000), or by both that fine and imprisonment.
(i) As used in this section, “nonambulatory” means unable to stand and walk without
assistance.
(j) As used in this section, “animal” means live cattle, swine, sheep, or goats.
(k) As used in this section, “humanely euthanize” means to kill by a mechanical,
chemical, or electrical method that rapidly and effectively kills renders the animal insensitive to
pain.”
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Santa Barbara County Bar Association
STATEMENT OF REASONS
Existing Law: Currently, the law does not define the violation as a felony even after the first
offense and provides only for the possibility of a jail term at a county jail and not a state facility
and specifies that any such jail term shall not exceed one year. Also, there is no heightened
punishment for second or multiple violations.
This Resolution: This resolution would define a violation of this code section as a felony at the
discretion of the trial judge for the second or subsequent offense and would provide for the

possibility of jail terms either in a county jail or a state facility also at the discretion of the court.
The possibility of a more severe penalty for a second or multiple violation of this code section
such puts this code section in conformity with other Penal Code sections to discourage multiple
violations.
The Problem: The problem is that violations of this code are not sufficiently punished and does
not deter violators who can make more money ignoring the code by slaughtering or trading in
downed animals for profit than they would face as punishment for a violation of the code. It is
inhumane to conduct animal trade in any manner violating this code section and such should not
be tolerated. More stringent oversight and consequential prosecution should be imposed.
Amending this code section as recommended by this resolution would allow better conditions to
be required and would allow a judge more flexibility in the imposition of sanctions as the facts of
each case would warrant.
Transacting in any manner with “downed” or nonambulatory animals is inherently cruel. Unless
sold at the moment of birth, such an animal has already been injured and is therefore unable to
stand. To handle or trade such an animal in any manner will cause unnecessary pain and is by
definition cruel. The second part of the problem is that merely rendering an animal insensitive to
pain is not sufficient. It is, for example, cruel to cut off limbs in preparation for food
consumption prior to the animal actually being dead even though that animal may be
anesthetized and thus “insensitive to pain” which could be found to comply with the current
statute. It is therefore necessary to change the current language of “rendering insensitive to pain”
to “kill”.
This resolution was first submitted in 2008 by this proponent. This resolution was resubmitted at
the 2011 Conference and this proponent has changed the language to conform with suggestions
from other delegations at that Conference.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Betty L. Jeppesen, 800 Garden Street, Suite
K, Santa Barbara, CA 93101; 805/963-8621 (phone); 805/962-9981 (fax); BtJpps@aol.com or
jeppesenlaw@gmail.com
RESPONSIBLE FLOOR DELEGATE: Betty L. Jeppesen

COUNTER-ARGUMENT(S) TO RESOLUTION 06-05-2012
ORANGE COUNTY BAR ASSOCIATION
The proponent’s reasons for increasing the possible punishment for repeated violations of the
statute have merit. However, the specific language proposed for subsequent offenses in

subdivision (h) is confusing and ambiguous. If the proponent is suggesting that a subsequent
offense always be a felony with the location of the incarceration left to the discretion of the
court, then this resolution should be disapproved. It can easily be imagined that under some
factual situations a felony may be simply too harsh a punishment. A better approach is that
prosecutorial and judicial discretion be afforded such as that found in the typical wobbler
offense. Such an approach permits the punishment to fit the crime. Accordingly, the proposed
language of subsection (h) should be stricken and replaced by: “and a subsequent offense shall be
punished by imprisonment in a county jail for not more than one year, or imprisonment pursuant
to subdivision (h) of Section 1170 of the Penal Code,”. This language would not only address the
concerns of the proponent but also result in appropriate sentencing on an individualized basis.

RESOLUTION 06-06-2012
DIGEST
Juvenile Delinquency: Strike Enhancements for Juveniles
Amends Penal Code sections 667 and 1170.12 to require that a juvenile may be convicted of a
felony strike only if he or she is tried and found guilty in an adult proceeding.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 03-06-2011, which was approved in principle.
Reasons:
This resolution amends Penal Code sections 667 and 1170.12 to require that a juvenile may be
convicted of a felony strike only if he or she is tried and found guilty in an adult proceeding.
This resolution should be approved in principle because juveniles tried in juvenile courts (courts
of limited jurisdiction) are not provided the same Constitutional protections as defendants tried
in courts of unlimited jurisdiction despite the fact that they may be awarded the same sentence
enhancements absent those Constitutional protections.
Under current law, juveniles can be tried in juvenile court for strike offenses. This means that,
like their adult counterparts, juveniles can receive sentence enhancements that can count as
strikes for the purpose of later handing down a third strike sentence. The important distinction
between adult trials and juvenile adjudications is that where adults are tried by a jury of their
peers in an open and transparent criminal trial, juveniles are tried by a single trier of fact (the
judge) in a closed proceeding. This distinction is of critical importance. A public jury trial is
among the hallmarks of our criminal justice system. Those protections exist to ensure that
defendants are tried fairly and openly. Juveniles adjudicated in juvenile court are not provided
these same protections.
When the Welfare & Institutions Code was juxtaposed with the Penal Code for juvenile
adjudications, the rationale was that juveniles would need fewer Constitutional protections
because there is a presumption in the Welfare & Institutions Code that youth can and should be
rehabilitated, and provided with resources, training and supportive services, as opposed to simply
tried and punished. And yet, the current state of the law allows a youth under the Welfare &
Institutions Code to be adjudicated for a potential strike without the benefits of rehabilitation,
supportive services, or resources, or a jury trial or an open court.
Please note the repetition in proponent’s amended language of §667(d)(3) “only if: only if…,”
which should be edited.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that the legislature
place upon the ballot, and the voters enact, legislation to amend Penal Code sections 667 and

1170.12 to read as follows:
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§ 667
(a) (1) In compliance with subdivision (b) of Section 1385, any person convicted of a
serious felony who previously has been convicted of a serious felony in this state or of any
offense committed in another jurisdiction which includes all of the elements of any serious
felony, shall receive, in addition to the sentence imposed by the court for the present offense, a
five-year enhancement for each such prior conviction on charges brought and tried separately.
The terms of the present offense and each enhancement shall run consecutively.
(2) This subdivision shall not be applied when the punishment imposed under other
provisions of law would result in a longer term of imprisonment. There is no requirement of
prior incarceration or commitment for this subdivision to apply.
(3) The Legislature may increase the length of the enhancement of sentence provided in
this subdivision by a statute passed by majority vote of each house thereof.
(4) As used in this subdivision, "serious felony" means a serious felony listed in
subdivision (c) of Section 1192.7.
(5) This subdivision shall not apply to a person convicted of selling, furnishing,
administering, or giving, or offering to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of methamphetamine unless the prior
conviction was for a serious felony described in subparagraph (24) of subdivision (c) of Section
1192.7.
(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to ensure
longer prison sentences and greater punishment for those who commit a felony and have been
previously convicted of serious and/or violent felony offenses.
(c) Notwithstanding any other law, if a defendant has been convicted of a felony and it has
been pled and proved that the defendant has one or more prior felony convictions as defined in
subdivision (d), the court shall adhere to each of the following:
(1) There shall not be an aggregate term limitation for purposes of consecutive sentencing
for any subsequent felony conviction.
(2) Probation for the current offense shall not be granted, nor shall execution or imposition
of the sentence be suspended for any prior offense.
(3) The length of time between the prior felony conviction and the current felony
conviction shall not affect the imposition of sentence.
(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of
Chapter 1 of Division 3 of the Welfare and Institutions Code.
(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with Section
2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the state
prison.
(6) If there is a current conviction for more than one felony count not committed on the
same occasion, and not arising from the same set of operative facts, the court shall sentence the
defendant consecutively on each count pursuant to subdivision (e).
(7) If there is a current conviction for more than one serious or violent felony as described
in paragraph (6), the court shall impose the sentence for each conviction consecutive to the
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sentence for any other conviction for which the defendant may be consecutively sentenced in the
manner prescribed by law.
(8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to any
other sentence which the defendant is already serving, unless otherwise provided by law.
(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i), inclusive,
a prior conviction of a felony shall be defined as:
(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of
subdivisions (b) to (i), inclusive, shall be made upon the date of that prior conviction and is not
affected by the sentence imposed unless the sentence automatically, upon the initial sentencing,
converts the felony to a misdemeanor. None of the following dispositions shall affect the
determination that a prior conviction is a prior felony for purposes of subdivisions (b) to (i),
inclusive:
(A) The suspension of imposition of judgment or sentence.
(B) The stay of execution of sentence.
(C) The commitment to the State Department of Health Services as a mentally disordered
sex offender following a conviction of a felony.
(D) The commitment to the California Rehabilitation Center or any other facility whose
function is rehabilitative diversion from the state prison.
(2) A conviction in another jurisdiction for an offense that, if committed in California, is
punishable by imprisonment in the state prison. A prior conviction of a particular felony shall
include a conviction in another jurisdiction for an offense that includes all of the elements of the
particular felony as defined in subdivision (c) of Section 667.5 or subdivision (c) of Section
1192.7.
(3) An offense committed by a juvenile shall constitute a prior felony conviction for
purposes of sentence enhancement only if: only if the individual is convicted in the Court of
Unlimited Jurisdiction in an adult proceeding.
(3) A prior juvenile adjudication shall constitute a prior felony conviction for purposes of
sentence enhancement if:
(A) The juvenile was 16 years of age or older at the time he or she committed the prior
offense.
(B) The prior offense is listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code or described in paragraph (1) or (2) as a felony.
(C) The juvenile was found to be a fit and proper subject to be dealt with under the juvenile
court law.
(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 of the Welfare and Institutions Code because the person committed an offense listed in
subdivision (b) of Section 707 of the Welfare and Institutions Code.
(e) For purposes of subdivisions (b) to (i), inclusive, and in addition to any other
enhancement or punishment provisions which may apply, the following shall apply where a
defendant has a prior felony conviction:
(1) If a defendant has one prior felony conviction that has been pled and proved, the
determinate term or minimum term for an indeterminate term shall be twice the term otherwise
provided as punishment for the current felony conviction.
(2) (A) If a defendant has two or more prior felony convictions as defined in subdivision
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(d) that have been pled and proved, the term for the current felony conviction shall be an
indeterminate term of life imprisonment with a minimum term of the indeterminate sentence
calculated as the greater of:
(i) Three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior felony convictions.
(ii) Imprisonment in the state prison for 25 years.
(iii) The term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.
(B) The indeterminate term described in subparagraph (A) shall be served consecutive to
any other term of imprisonment for which a consecutive term may be imposed by law. Any other
term imposed subsequent to any indeterminate term described in subparagraph (A) shall not be
merged therein but shall commence at the time the person would otherwise have been released
from prison.
(f) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be applied in
every case in which a defendant has a prior felony conviction as defined in subdivision (d). The
prosecuting attorney shall plead and prove each prior felony conviction except as provided in
paragraph (2).
(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.
(g) Prior felony convictions shall not be used in plea bargaining as defined in subdivision
(b) of Section 1192.7. The prosecution shall plead and prove all known prior felony convictions
and shall not enter into any agreement to strike or seek the dismissal of any prior felony
conviction allegation except as provided in paragraph (2) of subdivision (f).
(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to statutes as
they existed on June 30, 1993.
(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to any
person or circumstance is held invalid, that invalidity shall not affect other provisions or
applications of those subdivisions which can be given effect without the invalid provision or
application, and to this end the provisions of those subdivisions are severable.
(j) The provisions of this section shall not be amended by the Legislature except by statute
passed in each house by roll call vote entered in the journal, two-thirds of the membership
concurring, or by a statute that becomes effective only when approved by the electors.
§ 1170.12
(a) Notwithstanding any other provision of law, if a defendant has been convicted of a
felony and it has been pled and proved that the defendant has one or more prior felony
convictions, as defined in subdivision (b), the court shall adhere to each of the following:
(1) There shall not be an an aggregate term limitation for purposes of consecutive
sentencing for any subsequent felony conviction.
(2) Probation for the current offense shall not be granted, nor shall execution or imposition
of the sentence be suspended for any prior offense.
(3) The length of time between the prior felony conviction and the current felony
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conviction shall not affect the imposition of sentence.
(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050) of
Chapter 1 of Division 3 of the Welfare and Institutions Code.
(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with Section
2930) of Chapter 7 of Title 1 Part 3 shall not exceed one-fifth of the total term of imprisonment
imposed and shall not accrue until the defendant is physically placed in the state prison.
(6) If there is a current conviction for more than one felony count not committed on the
same occasion, and not arising from the same set of operative facts, the court shall sentence the
defendant consecutively on each count pursuant to this section.
(7) If there is a current conviction for more than one serious or violent felony as described
in paragraph (6) of this subdivision, the court shall impose the sentence for each conviction
consecutive to the sentence for any other conviction for which the defendant may be
consecutively sentenced in the manner prescribed by law.
(8) Any sentence imposed pursuant to this section will be imposed consecutive to any other
sentence which the defendant is already serving, unless otherwise provided by law.
(b) Notwithstanding any other provision of law and for the purposes of this section, a prior
conviction of a felony shall be defined as:
(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of this
section shall be made upon the date of that prior conviction and is not affected by the sentence
imposed unless the sentence automatically, upon the initial sentencing, converts the felony to a
misdemeanor. None of the following dispositions shall affect the determination that a prior
conviction is a prior felony for purposes of this section:
(A) The suspension of imposition of judgment or sentence.
(B) The stay of execution of sentence.
(C) The commitment to the State Department of Health Services as a mentally disordered
sex offender following a conviction of a felony.
(D) The commitment to the California Rehabilitation Center or any other facility whose
function is rehabilitative diversion from the state prison.
(2) A conviction in another jurisdiction for an offense that, if committed in California, is
punishable by imprisonment in the state prison. A prior conviction of a particular felony shall
include a conviction in another jurisdiction for an offense that includes all of the elements of the
particular felony as defined in subdivision (c) of Section 667.5 or subdivision (c) of Section
1192.7.
(3) An offense committed by a juvenile shall constitute a prior felony conviction for
purposes of sentence enhancement if: only if the individual is convicted in the Court of
Unlimited Jurisdiction in an adult proceeding.
(3) A prior juvenile adjudication shall constitute a prior felony conviction for the purposes
of sentence enhancement if:
(A) The juvenile was sixteen years of age or older at the time he or she committed the prior
offense, and
(B) The prior offense is
(i) listed in subdivision (b) of Section 707 of the Welfare and Institutions Code, or
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(ii) listed in this subdivision as a felony, and
(C) The juvenile was found to be a fit and proper subject to be dealt with under the juvenile
court law, and
(D) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 of the Welfare and Institutions Code because the person committed an offense listed in
subdivision (b) of Section 707 of the Welfare and Institutions Code.
(c) For purposes of this section, and in addition to any other enhancements or punishment
provisions which may apply, the following shall apply where a defendant has a prior felony
conviction:
(1) If a defendant has one prior felony conviction that has been pled and proved, the
determinate term or minimum term for an indeterminate term shall be twice the term otherwise
provided as punishment for the current felony conviction.
(2)(A) If a defendant has two or more prior felony convictions, as defined in paragraph (1)
of subdivision (b), that have been pled and proved, the term for current felony conviction shall be
an indeterminate term of life imprisonment with a minimum term of the indeterminate sentence
calculated as the greater of
(i) three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior felony convictions, or
(ii) twenty-five years or
(iii) the term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with Section
1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.
(B) The indeterminate term described in subparagraph (A) of paragraph (2) of this subdivision
shall be served consecutive to any other term of imprisonment for which a consecutive term may
be imposed by law. Any other term imposed subsequent to any indeterminate term described in
subparagraph (A) of paragraph (2) of this subdivision shall not be merged therein but shall
commence at the time the person would otherwise have been released from prison.
(d) (1) Notwithstanding any other provision of law, this section shall be applied in every
case in which a defendant has a prior felony conviction as defined in this section. The
prosecuting attorney shall plead and prove each prior felony conviction except as provided in
paragraph (2).
(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.
(e) Prior felony convictions shall not by used in plea bargaining, as defined in subdivision
(b) of Section 1192.7. The prosecution shall plead and prove all known prior felony convictions
and shall not enter into any agreement to strike or seek the dismissal of any prior felony
conviction allegation except as provided in paragraph (2) of subdivision (d).
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Mateo County Bar Association

STATEMENT OF REASONS
Existing Law: The “three strikes” law is actually two parallel Penal Code provisions, one enacted
by legislative action and the other through the initiative process. Proposition 184 was
overwhelmingly approved in 1994 with the intent of protecting law-abiding citizens by
enhancing the sentences of repeat offenders who commit serious and/or violent felonies. Both
versions of the law provided that certain juvenile adjudications may be used as priors after the
minor was determined to be amenable to the care and treatment of the juvenile court. The
language infers an election be made by the prosecution at the time of the juvenile filing, to wit: if
the offense was sufficiently serious to be used as a strike prior for future adult prosecutions,
move to certify the minor and send him to adult court. Moreover, this was the only mechanism
by which a minor might be treated as an adult and prosecuted in the superior court.
Six years after the enactment of the three strikes law, voters passed Proposition 21, which made
sweeping changes both to the administration of juvenile justice and to the 3 strikes law. Perhaps
the most fundamental change was to allow the prosecution to file against the most serious
offenders in the court of limited jurisdiction without first obtaining a fitness determination in the
juvenile division of the superior court. The result of this change is that most of the cases
envisioned to be later used as strike priors are now filed directly in the court of limited
jurisdiction.
Provided that certain conditions are met, a petition sustained in the juvenile court against a minor
may, in a future felony prosecution, be used against him as one or more strike priors under the
three strikes law in the same manner as would an adult conviction for these same offenses. The
potential effect of such a prior would be to make him ineligible for a probationary sentence,
extend the sentencing range so as to either double the length of a possible determinate sentence,
and even lead to an indeterminate sentence of 25 years to life or longer.
This Resolution: Deletes those provisions now present in the Penal Code that provide for the use
of sustained juvenile petitions as being equivalent to adult convictions for purposes of the three
strikes law.
The Problem: Under the current law, a minor might be involved in such innocuous behavior as
pushing another minor down and taking his hat, and years later can be treated in the same
manner as if he had once been convicted of an armed robbery. Moreover, at the time of the
earlier case, the minor had no right to a jury trial. Finally, the prosecutor at the time of the
juvenile filing has no way to alert a future prosecutor in other parts of the state of either the
seriousness of the case or lack thereof. Often, when reviewing such a prior, neither the
prosecutor nor the defense attorney has means of obtaining records long since destroyed.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jeffrey B. Hayden, 333 Bradford Street,
Suite 130 Redwood City, California, 94063, telephone (650) 368-5700, fax (650) 368-5736, e-

mail hayden@yourcriminaldefender.com.
RESPONSIBLE FLOOR DELEGATE: Jeff Hayden

RESOLUTION 06-07-2012
DIGEST
Criminal Law: Delay of Preliminary Examination Beyond 60 Days for Good Cause
Amends Penal Code sections 859b and 1387 to permit a delay to begin a preliminary
examination beyond 60 days for good cause without the need to dismiss and refile the complaint.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code sections 859b and 1387 to permit a delay to begin a
preliminary examination beyond 60 days for good cause without the need to dismiss and refile
the complaint. This resolution should be disapproved because the current system adequately
protects the constitutional right of the defendant to a speedy trial.
Penal Code section 859b currently requires that a preliminary examination must take place no
more than 60 days from the date of arraignment, plea or reinstatement of criminal proceedings in
certain circumstances unless the defendant personally waives his or her right to have the
preliminary examination take place within 60 days, regardless of the reason or whether or
notgood cause exists. Thus, under current law, if the preliminary examination does not occur
within 60 days and the defendant does not personally waive time, the Court must dismiss the
complaint or indictment upon motion by the defendant, regardless of the reason for the delay. If
a complaint or indictment is dismissed pursuant to section 859b, a prosecutor may refile the case
for limited reasons as set forth in Penal Code section 1387, one of which is upon a showing of
good cause.
While it is a laudable goal to attempt to streamline the process by eliminating the need to dismiss
and refile a complaint when the preliminary examination does not take place within 60 days, the
60-day time limit is an important safeguard to the speedy trial right. If the court and/or
prosecutor is allowed to continue a preliminary examination beyond the 60-day time limit over
the defendant’s objection, unintended consequences could result. For example, in a multidefendant case, one defendant might consent to a continuance while a co-defendant might not
consent to a continuance. Under Penal Code section 1050.1, courts have found good cause exists
to continue a proceeding in order to keep co-defendants together. (See, e.g., Ramos v. Superior
Court (2007) 146 Cal.App.4th719). In that case, the non-consenting co-defendant should not be,
and may not constitutionally be, forced to give up his or her speedy trial right. In addition,
requiring the prosecutor to show good cause for refilling the criminal case pursuant to Penal
Code section 1387 (which this resolution would eliminate) acts as an important check and
balance to ensure fairness to the defendant.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be

sponsored to amend Penal Code sections 859b and 1387 to read as follows:
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§859b
At the time the defendant appears before the magistrate for arraignment, if the public
offense is a felony to which the defendant has not pleaded guilty in accordance with Section
859a, the magistrate, immediately upon the appearance of counsel, or if none appears, after
waiting a reasonable time therefor as provided in Section 859, shall set a time for the
examination of the case and shall allow not less than two days, excluding Sundays and holidays,
for the district attorney and the defendant to prepare for the examination. The magistrate shall
also issue subpoenas, duly subscribed, for witnesses within the state, required either by the
prosecution or the defense.
Both the defendant and the people have the right to a preliminary examination at the
earliest possible time, and unless both waive that right or good cause for a continuance is found
as provided for in Section 1050, the preliminary examination shall be held within 10 court days
of the date the defendant is arraigned or pleads, whichever occurs later, or within 10 court days
of the date criminal proceedings are reinstated pursuant to Chapter 6 (commencing with Section
1367) of Title 10 of Part 2.
Whenever the defendant is in custody, the magistrate shall dismiss the complaint if the
preliminary examination is set or continued beyond 10 court days from the time of the
arraignment, plea, or reinstatement of criminal proceedings pursuant to Chapter 6 (commencing
with Section 1367) of Title 10 of Part 2, and the defendant has remained in custody for 10 or
more court days solely on that complaint, unless either of the following occur:
(a) The defendant personally waives his or her right to preliminary examination within
the 10 court days.
(b) The prosecution establishes good cause for a continuance beyond the 10-court-day
period.
For purposes of this subdivision, “good cause” includes, but is not limited to, those cases
involving allegations that a violation of one or more of the sections specified in subdivision (a)
of Section 11165.1 or in Section 11165.6 has occurred and the prosecuting attorney assigned to
the case has another trial, preliminary hearing, or motion to suppress in progress in that court or
another court. Any continuance under this paragraph shall be limited to a maximum of three
additional court days.
If the preliminary examination is set or continued beyond the 10-court-day period, the
defendant shall be released pursuant to Section 1318 unless:
(1) The defendant requests the setting of continuance of the preliminary examination
beyond the 10-court-day period.
(2) The defendant is charged with a capital offense in a cause where the proof is evident
and the presumption great.
(3) A witness necessary for the preliminary examination is unavailable due to the actions
of the defendant.
(4) The illness of counsel.
(5) The unexpected engagement of counsel in a jury trial.
(6) Unforeseen conflicts of interest which require appointment of new counsel.
The magistrate shall dismiss the complaint if the preliminary examination is set or
continued more than 60 days from the date of the arraignment, plea, or reinstatement of criminal
proceedings pursuant to Chapter 6 (commencing with Section 1367) of Title 10 of Part 2, unless
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the defendant personally waives his or her right to a preliminary examination within the 60 days,
or the People show good cause for delay. If the defendant waives his right to an earlier hearing,
the magistrate shall dismiss the complaint if the preliminary examination is continued for more
than 10 days beyond the last date to which the defendant has consented without good cause. If
the preliminary examination is continued for good cause, the defendant, if in custody solely on
the complaint, shall be released pursuant to Section 1318 of the Penal Code, subject to the
exceptions set forth above, and the complaint shall be dismissed if it continued beyond the date
set without good cause.
§1387
(a) An order terminating an action pursuant to this chapter, or Section 859b, 861, 871, or
995, is a bar to any other prosecution for the same offense if it is a felony or if it is a
misdemeanor charged together with a felony and the action has been previously terminated
pursuant to this chapter, or Section 859b, 861, 871, or 995, or if it is a misdemeanor not charged
together with a felony, except in those felony cases, or those cases where a misdemeanor is
charged with a felony, where subsequent to the dismissal of the felony or misdemeanor the judge
or magistrate finds any of the following:
(1) That substantial new evidence has been discovered by the prosecution which would
not have been known through the exercise of due diligence at, or prior to, the time of termination
of the action.
(2) That the termination of the action was the result of the direct intimidation of a
material witness, as shown by a preponderance of the evidence.
(3) That the termination of the action was the result of the failure to appear by the
complaining witness, who had been personally subpoenaed in a prosecution arising under
subdivision (e) of Section 243 or Section 262, 273.5, or 273.6. This paragraph shall apply only
within six months of the original dismissal of the action, and may be invoked only once in each
action. Nothing in this section shall preclude a defendant from being eligible for diversion.
(b) Notwithstanding subdivision (a), an order terminating an action pursuant to this
chapter is not a bar to another prosecution for the same offense if it is a misdemeanor charging
an offense based on an act of domestic violence, as defined in subdivisions (a) and (b) of Section
13700, and the termination of the action was the result of the failure to appear by the
complaining witness, who had been personally subpoenaed. This subdivision shall apply only
within six months of the original dismissal of the action, and may be invoked only once in each
action. Nothing in this subdivision shall preclude a defendant from being eligible for diversion.
(c) An order terminating an action is not a bar to prosecution if a complaint is dismissed
before the commencement of a preliminary hearing in favor of an indictment filed pursuant to
Section 944 and the indictment is based upon the same subject matter as charged in the dismissed
complaint, information, or indictment.
However, if the previous termination was pursuant to Section 859b, 861, 871, or 995, the
subsequent order terminating an action is not a bar to prosecution if:
(1) Good cause is shown why the preliminary examination was not held within 60 days
from the date of arraignment or plea.
(2) (1) The motion pursuant to Section 995 was granted because of any of the following
reasons:
(A) Present insanity of the defendant.
(B) A lack of counsel after the defendant elected to represent himself or herself rather
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than being represented by appointed counsel.
(C) Ineffective assistance of counsel.
(D) Conflict of interest of defense counsel.
(E) Violation of time deadlines based upon unavailability of defense counsel.
(F) Defendant's motion to withdraw a waiver of the preliminary examination.
(3)(2) The motion pursuant to Section 995 was granted after dismissal by the magistrate
of the action pursuant to Section 871 and was recharged pursuant to Section 739.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association
STATEMENT OF REASONS
Existing Law: Penal Code section 859b provides that a felony complaint must be dismissed if
the preliminary examination is delayed for more than 60 days beyond a defendant’s arraignment
(irrespective of custodial status), but does not permit delay for good cause. Unlike the provisions
relating to trial delays, the statute does not specify a time limit which applies if the defendant
consents to delay. Penal Code section 1387 permits a felony charge to be refiled if there was
good cause for delay.
This Resolution: The resolution would permit delays beyond the 60-day period of Penal Code
section 859b for good cause, and specify what time limits apply when cases are delayed, and
eliminate the then unnecessary provision of Penal Code section 1387.
The Problem: The current procedure for the prosecution obtaining a delay of a preliminary
hearing for a defendant not in custody beyond the 60-day period is cumbersome and
unnecessary. Under present law, the prosecution must suffer a dismissal–yet the prosecution can
then refile with no bar under section 1387. It makes more sense simply to allow a delay for good
cause beyond the 60-day period. However, there need to be time specified time limits for delay
thereafter, or else a continuance could result in unlimited delay, and the in-custody defendant
needs to be protected in such a situation the same as he is protected if the 10-court-day time limit
is exceeded. The time limits suggested are in accordance with the rules for delays of trial found
in Penal Code section 1382, which seem appropriate, and the release requirement parallels that
applicable when a case is continued beyond the 10-court-day period with good cause.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey; 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice; 831755-5873 fax; landisde@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

RESOLUTION 07-01-2012
DIGEST
Family Law: Double Counting of Income
Amends Family Code section 4320 by providing discretion to the trial courts to avoid double
counting income when setting spousal support, unless a hardship would result.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Family Code section 4320 by providing discretion to the trial courts to
avoid double counting income when setting spousal support, unless a hardship would result.
This resolution should be approved in principle because it would allow the court to use its
discretion in determining spousal support where future income derived from community
property, such as a business, has already been taken into consideration in determining the value
of that asset.
Under existing law, the Family court is authorized to issue an order for spousal support which
must consider numerous factors including the supporting spouse’s ability to pay, and the assets
and obligations of each party. Often, when one or both parties own a business which is divided
by the court during a marital dissolution proceeding, the court considers the projected future
income as one factor in determining the value of that business. Therefore, when one spouse
“buys out” the other spouse’s share in that asset, the “buying out” spouse is pre-paying the other
spouse a portion of that projected income.
Often, the community property business is not only the biggest asset, but also provides the only
source of income available for support. Where one spouse has already pre-paid the other spouse
anticipated business earnings as part of a “buy-out”, it may be inequitable to then attribute these
same earnings to the payor spouse as income available for support. This resolution would allow
the court discretion to consider the extent to which income for support was already capitalized
and paid to the other spouse in the division of community property in order to avoid double
counting that income as available for support. This resolution does not mandate such
consideration, but allows the court discretion to consider such factors as may be relevant in the
determination of a spousal support award.
This resolution is similar to SB 481 (2011), which died in the Senate in January 2012, with no
further pending legislation.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Family Code section 4320 to read as follows:
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§ 4320
In ordering spousal support under this part, the court shall consider all of the following
circumstances:
(a) The extent to which the earning capacity of each party is sufficient to maintain the
standard of living established during the marriage, taking into account all of the following:
(1) The marketable skills of the supported party; the job market for those skills; the time
and expenses required for the supported party to acquire the appropriate education or training to
develop those skills; and the possible need for retraining or education to acquire other, more
marketable skills or employment.
(2) The extent to which the supported party's present or future earning capacity is
impaired by periods of unemployment that were incurred during the marriage to permit the
supported party to devote time to domestic duties.
(b) The extent to which the supported party contributed to the attainment of an education,
training, a career position, or a license by the supporting party.
(c) The ability of the supporting party to pay spousal support, taking into account the
supporting party's earning capacity, earned and unearned income, assets, and standard of living.
(d) The needs of each party based on the standard of living established during the
marriage.
(e) The obligations and assets, including the separate property, of each party. Unless a
hardship for the supported spouse would be created, the court may, in its discretion, avoid
considering income that derives from community property that was valued based on future
anticipated streams of income.
(f) The duration of the marriage.
(g) The ability of the supported party to engage in gainful employment without unduly
interfering with the interests of dependent children in the custody of the party.
(h) The age and health of the parties.
(i) Documented evidence of any history of domestic violence, as defined in Section 6211,
between the parties, including, but not limited to, consideration of emotional distress resulting
from domestic violence perpetrated against the supported party by the supporting party, and
consideration of any history of violence against the supporting party by the supported party.
(j) The immediate and specific tax consequences to each party.
(k) The balance of the hardships to each party.
(l) The goal that the supported party shall be self-supporting within a reasonable period of
time. Except in the case of a marriage of long duration as described in Section 4336, a
"reasonable period of time" for purposes of this section generally shall be one-half the length of
the marriage. However, nothing in this section is intended to limit the court's discretion to order
support for a greater or lesser length of time, based on any of the other factors listed in this
section, Section 4336, and the circumstances of the parties.
(m) The criminal conviction of an abusive spouse shall be considered in making a
reduction or elimination of a spousal support award in accordance with Section 4325.
(n) Any other factors the court determines are just and equitable.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association

STATEMENT OF REASONS
Existing Law: Current law treats juvenile conservatorships like adult conservatorships in
relation to minimal reporting requirements demanded by the courts to monitor the conservatee’s
health, safety, and welfare.
This Resolution: The resolution would ensure that conserved minors receive the attention from
the court overseeing a conserved minor’s treatment program progress by requiring that:
1.
All minors for whom a conservatorship is proposed would either have an active
dependency matter or the absence of an active dependency matter shall be explained to the
conservatorship court.
2.
The minor’s physical presence is required for any jury trial. If medical reasons do not
allow transportation, the trial must be conducted in the facility where the minor is housed.
3.
All minors conserved who do not have an active dependency matter must have one
established under Welfare and Institutions Code 300(c). Reunification services including
visitation and counseling for the family must be ordered. (Because conserved minors are
sometimes moved great distances, indigent family visitation does not occur. This provides for
financing of reasonable-under-the-individual-circumstances visitation.)
4.
Six-month reports will be required detailing, in addition to the report requirements under
Welfare and Institutions Code Section 300, at a minimum: diagnosis; the course of treatment
including all drugs proposed tried and their effects; the number of visitations by family members;
all reports to the court otherwise required or legislatively encouraged by Sections 5851, 5855,
5585.10, and similar provisions of the Welfare and Institutions Code. The report should contain
sufficient detail such that an evaluator hired by minor can convey a recommendation to the
minor concerning possible alternatives without recourse to requesting additional information.
5.
The conservatorship court is to have sole jurisdiction unless a local rule of court is
developed.
The Problem: Currently, conserved juveniles do not enjoy the same protections the Legislature
has tried to provide for all juveniles placed under the care and protection of the State of
California. This deficiency is primarily because conservatorships generally address a prominent
population of people who have non-changeable characteristics such as birth defects, chronic
alcoholism, and elderly dementia. All that is usually provided to a court at these hearings is a
one-page check-the-boxes doctor’s note. This lack of specified information is simply not
sufficient for the special needs and consideration required for the care and consideration of
juveniles.
Juveniles, because they are in the midst of physical and psychological growth, have rapidly
changing characteristics. These rapidly changing characteristics require that the State, which has
assumed parental control of the child, fulfill its parental obligation with the additional
monitoring. This resolution would ensure that the legislative findings and intents of Sections
5851, 5855, and 5585.10, and similar provisions of the Welfare and Institutions Code be carried
out.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831755-5873 fax, 4onterey@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

SECTION COMMENTS TO RESOLUTION 07-01-2012
FAMILY LAW SECTION OF THE STATE BAR OF CALIFORNIA
APPROVE IN PRINCIPLE: The Executive Committee of the Family Law Section of the State
Bar of California (FLEXCOM) supports this resolution in principle, to clarify the law to specify
that a court can take into consideration how the parties divided assets and debts at the time of the
dissolution when determining support at the time of dissolution or later.
Disclaimer:
This position is only that of the FAMILY LAW SECTION of the State Bar of California.
This position has not been adopted by either the State Bar's Board of Trustees or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the FAMILY LAW SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary
sources.

RESOLUTION 07-02-2012
DIGEST
Child Dependency: Increased Protection and Reporting for Juvenile Conservatorships
Amends Welfare and Institutions Code sections 300, 5350 and 5354 to ensure that conserved
minors receive attention from the juvenile court in overseeing their treatment program progress.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Welfare and Institutions Code sections 300, 5350 and 5354 to ensure that
conserved minors receive attention from the juvenile court in overseeing a conserved minor’s
treatment program progress. This resolution should be disapproved because requiring the filing
of a petition with the dependency court would result in duplicative actions, and would be
contrary to the legislative intent behind Welfare and Institutions Code section 300.
This resolution would apply to conservatorships brought under the Lanterman-Petris-Short (LPS)
Act (Welf. & Inst. Code, §§ 5000 to 5550), most commonly used to appoint conservators for
individuals who are unable to care for themselves due to a mental disability. This resolution also
amends Welfare and Institutions Code section 300, which applies to minors within the
jurisdiction of the juvenile court and was not intended to include minors conserved under the
LPS Act. Section 300 often requires services such as family reunification and the development of
a case plan to promote the child’s best interests, neither of which may be appropriate or
necessary where a minor’s conservator is a relative. To require the filing of a petition would be
contrary to the intent behind this section to minimize duplication of effort and underscore the
mutual goals of the child welfare services system and the juvenile court.
Under current law, the proposed minor conservatee must be produced at a conservatorship
hearing unless a court investigator or the conservator’s counsel has reported to the court that the
minor has expressly communicated that he or she is not willing to attend, does not contest the
establishment of the conservatorship, and does not object to the proposed conservator. (Prob.
Code, § 1825 subd. (a).)
The proposed resolution to section 5350 would mandate the presence of a gravely disabled minor
at any jury trial, or, should the minor be unable to travel, mandate any trial held to be conducted
at the facility housing the minor. The resolution would also mandate the filing of a petition with
the dependency court to make the conserved minor a ward of the court, and would apply
retroactively to any conservatorships currently established. These requirements appear unduly
burdensome and possibly impracticable, particularly where the conservatee is a severely disabled
minor with behavioral issues housed in a state hospital or institution.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Welfare and Institutions Code sections 300, 5350, and 5354 to read as
follows:
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§ 300
Any child who comes within any of the following descriptions is within the jurisdiction
of the juvenile court which may adjudge that person to be a dependent child of the court:
(a) The child has suffered, or there is a substantial risk that the child will suffer, serious
physical harm inflicted nonaccidentally upon the child by the child's parent or guardian. For the
purposes of this subdivision, a court may find there is a substantial risk of serious future injury
based on the manner in which a less serious injury was inflicted, a history of repeated inflictions
of injuries on the child or the child's siblings, or a combination of these and other actions by the
parent or guardian which indicate the child is at risk of serious physical harm. For purposes of
this subdivision, “serious physical harm” does not include reasonable and age-appropriate
spanking to the buttocks where there is no evidence of serious physical injury.
(b) The child has suffered, or there is a substantial risk that the child will suffer, serious
physical harm or illness, as a result of the failure or inability of his or her parent or guardian to
adequately supervise or protect the child, or the willful or negligent failure of the child's parent
or guardian to adequately supervise or protect the child from the conduct of the custodian with
whom the child has been left, or by the willful or negligent failure of the parent or guardian to
provide the child with adequate food, clothing, shelter, or medical treatment, or by the inability
of the parent or guardian to provide regular care for the child due to the parent's or guardian's
mental illness, developmental disability, or substance abuse. No child shall be found to be a
person described by this subdivision solely due to the lack of an emergency shelter for the
family. Whenever it is alleged that a child comes within the jurisdiction of the court on the basis
of the parent's or guardian's willful failure to provide adequate medical treatment or specific
decision to provide spiritual treatment through prayer, the court shall give deference to the
parent's or guardian's medical treatment, nontreatment, or spiritual treatment through prayer
alone in accordance with the tenets and practices of a recognized church or religious
denomination, by an accredited practitioner thereof, and shall not assume jurisdiction unless
necessary to protect the child from suffering serious physical harm or illness. In making its
determination, the court shall consider (1) the nature of the treatment proposed by the parent or
guardian, (2) the risks to the child posed by the course of treatment or nontreatment proposed by
the parent or guardian, (3) the risk, if any, of the course of treatment being proposed by the
petitioning agency, and (4) the likely success of the courses of treatment or nontreatment
proposed by the parent or guardian and agency. The child shall continue to be a dependent child
pursuant to this subdivision only so long as is necessary to protect the child from risk of
suffering serious physical harm or illness.
(c) The child is suffering serious emotional damage, or is at substantial risk of suffering
serious emotional damage, evidenced by severe anxiety, depression, withdrawal, or untoward
aggressive behavior toward self or others, as a result of the conduct of the parent or guardian or
who has no parent or guardian capable of providing appropriate care. No child shall be found to
be a person described by this subdivision if the willful failure of the parent or guardian to
provide adequate mental health treatment is based on a sincerely held religious belief and if a
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less intrusive judicial intervention is available. Upon learning that a minor has been conserved,
the department shall file in the designated court a petition required by subdivision (c) of Section
300. Judicial notice that a conservatorship has been established is sufficient to sustain the
petition and find jurisdiction. Disposition shall proceed as normal. Reunification services
including visitation and counseling for the family shall be ordered. Six-month reports to coincide
with the conservatorship six month and termination/renewal proceedings are required detailing,
in addition to the reports required by subdivision (c) of Section 300, at a minimum: diagnosis;
the course of treatment including all drugs proposed tried and their effects; the number of
visitations by family members; all reports to the court otherwise required or legislatively
encouraged by Sections 5585, 5851, and 5855 of the Welfare and Institutions Code. The report
must contain sufficient detail such that an evaluator hired by minor can convey a
recommendation to the minor concerning possible alternatives without recourse to requesting
additional information. The conservatorship court is to have sole jurisdiction unless a local rule
of court is developed. Dependency jurisdiction is to be maintained until the age of twenty-five
(25) or three years after the conservatorship has been terminated.
(d) The child has been sexually abused, or there is a substantial risk that the child will be
sexually abused, as defined in Section 11165.1 of the Penal Code, by his or her parent or
guardian or a member of his or her household, or the parent or guardian has failed to adequately
protect the child from sexual abuse when the parent or guardian knew or reasonably should have
known that the child was in danger of sexual abuse.
(e) The child is under the age of five years and has suffered severe physical abuse by a
parent, or by any person known by the parent, if the parent knew or reasonably should have
known that the person was physically abusing the child. For the purposes of this subdivision,
“severe physical abuse” means any of the following: any single act of abuse which causes
physical trauma of sufficient severity that, if left untreated, would cause permanent physical
disfigurement, permanent physical disability, or death; any single act of sexual abuse which
causes significant bleeding, deep bruising, or significant external or internal swelling; or more
than one act of physical abuse, each of which causes bleeding, deep bruising, significant external
or internal swelling, bone fracture, or unconsciousness; or the willful, prolonged failure to
provide adequate food. A child may not be removed from the physical custody of his or her
parent or guardian on the basis of a finding of severe physical abuse unless the social worker has
made an allegation of severe physical abuse pursuant to Section 332.
(f) The child's parent or guardian caused the death of another child through abuse or
neglect.
(g) The child has been left without any provision for support; physical custody of the
child has been voluntarily surrendered pursuant to Section 1255.7 of the Health and Safety Code
and the child has not been reclaimed within the 14-day period specified in subdivision (e) of that
section; the child's parent has been incarcerated or institutionalized and cannot arrange for the
care of the child; or a relative or other adult custodian with whom the child resides or has been
left is unwilling or unable to provide care or support for the child, the whereabouts of the parent
are unknown, and reasonable efforts to locate the parent have been unsuccessful.
(h) The child has been freed for adoption by one or both parents for 12 months by either
relinquishment or termination of parental rights or an adoption petition has not been granted.
(i) The child has been subjected to an act or acts of cruelty by the parent or guardian or a
member of his or her household, or the parent or guardian has failed to adequately protect the
child from an act or acts of cruelty when the parent or guardian knew or reasonably should have
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known that the child was in danger of being subjected to an act or acts of cruelty.
(j) The child's sibling has been abused or neglected, as defined in subdivision (a), (b), (d),
(e), or (i), and there is a substantial risk that the child will be abused or neglected, as defined in
those subdivisions. The court shall consider the circumstances surrounding the abuse or neglect
of the sibling, the age and gender of each child, the nature of the abuse or neglect of the sibling,
the mental condition of the parent or guardian, and any other factors the court considers
probative in determining whether there is a substantial risk to the child.
It is the intent of the Legislature that nothing in this section disrupt the family
unnecessarily or intrude inappropriately into family life, prohibit the use of reasonable methods
of parental discipline, or prescribe a particular method of parenting. Further, nothing in this
section is intended to limit the offering of voluntary services to those families in need of
assistance but who do not come within the descriptions of this section. To the extent that savings
accrue to the state from child welfare services funding obtained as a result of the enactment of
the act that enacted this section, those savings shall be used to promote services which support
family maintenance and family reunification plans, such as client transportation, out-of-home
respite care, parenting training, and the provision of temporary or emergency in-home caretakers
and persons teaching and demonstrating homemaking skills. The Legislature further declares that
a physical disability, such as blindness or deafness, is no bar to the raising of happy and welladjusted children and that a court's determination pursuant to this section shall center upon
whether a parent's disability prevents him or her from exercising care and control. The
Legislature further declares that a child whose parent has been adjudged a dependent child of the
court pursuant to this section shall not be considered to be at risk of abuse or neglect solely
because of the age, dependent status, or foster care status of the parent.
As used in this section, “guardian” means the legal guardian of the child.
§ 5350
A conservator of the person, of the estate, or of the person and the estate may be
appointed for any person who is gravely disabled as a result of mental disorder or impairment by
chronic alcoholism.
The procedure for establishing, administering, and terminating a conservatorship under
this chapter shall be the same as that provided in Division 4 (commencing with Section 1400) of
the Probate Code, except as follows:
(a) A conservator may be appointed for a gravely disabled minor. The minor’s physical
presence is required and non-waivable for any jury trial. If medical reasons do not allow
transportation, the trial shall be conducted in the facility where the minor is housed. Upon a
permanent conservatorship being established the court shall order the appropriate department to
file a petition required by subdivision (c) of Section 300 of the Welfare and Institutions Code in
the court designated by the conservatorship court. This applies to all minor conservatorships
currently established.
(b)(1) Appointment of a conservator under this part, including the appointment of a
conservator for a person who is gravely disabled, as defined in subparagraph (A) of paragraph
(1) of subdivision (h) of Section 5008, shall be subject to the list of priorities in Section 1812 of
the Probate Code unless the officer providing conservatorship investigation recommends
otherwise to the superior court.
(2) In appointing a conservator, as defined in subparagraph (B) of paragraph (1) of
subdivision (h) of Section 5008, the court shall consider the purposes of protection of the public
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and the treatment of the conservatee. Notwithstanding any other provision of this section, the
court shall not appoint the proposed conservator if the court determines that appointment of the
proposed conservator will not result in adequate protection of the public.
(c) No conservatorship of the estate pursuant to this chapter shall be established if a
conservatorship or guardianship of the estate exists under the Probate Code. When a gravely
disabled person already has a guardian or conservator of the person appointed under the Probate
Code, the proceedings under this chapter shall not terminate the prior proceedings but shall be
concurrent with and superior thereto. The superior court may appoint the existing guardian or
conservator of the person or another person as conservator of the person under this chapter.
(d) The person for whom conservatorship is sought shall have the right to demand a court
or jury trial on the issue whether he or she is gravely disabled. Demand for court or jury trial
shall be made within five days following the hearing on the conservatorship petition. If the
proposed conservatee demands a court or jury trial before the date of the hearing as provided for
in Section 5365, the demand shall constitute a waiver of the hearing.
Court or jury trial shall commence within 10 days of the date of the demand, except that
the court shall continue the trial date for a period not to exceed 15 days upon the request of
counsel for the proposed conservatee.
This right shall also apply in subsequent proceedings to reestablish conservatorship.
(e)(1) Notwithstanding subparagraph (A) of paragraph (1) of subdivision (h) of Section
5008, a person is not “gravely disabled” if that person can survive safely without involuntary
detention with the help of responsible family, friends, or others who are both willing and able to
help provide for the person's basic personal needs for food, clothing, or shelter.
(2) However, unless they specifically indicate in writing their willingness and ability to
help, family, friends, or others shall not be considered willing or able to provide this help.
(3) The purpose of this subdivision is to avoid the necessity for, and the harmful effects
of, requiring family, friends, and others to publicly state, and requiring the court to publicly find,
that no one is willing or able to assist the mentally disordered person in providing for the
person's basic needs for food, clothing, or shelter.
(4) This subdivision does not apply to a person who is gravely disabled, as defined in
subparagraph (B) of paragraph (1) of subdivision (h) of Section 5008.
(f) Conservatorship investigation shall be conducted pursuant to this part and shall not be
subject to Section 1826 or Chapter 2 (commencing with Section 1850) of Part 3 of Division 4 of
the Probate Code.
(g) Notice of proceedings under this chapter shall be given to a guardian or conservator
of the person or estate of the proposed conservatee appointed under the Probate Code.
(h) As otherwise provided in this chapter.
§ 5354
The officer providing conservatorship investigation shall investigate all available
alternatives to conservatorship and shall recommend conservatorship to the court only if no
suitable alternatives are available. This officer shall render to the court a written report of
investigation prior to the hearing. The report to the court shall be comprehensive and shall
contain all relevant aspects of the person’s medical, psychological, financial, family, vocational
and social condition, and information obtained from the person’s family members, close friends,
social worker or principal therapist. The report shall also contain all available information
concerning the person’s real and personal property. The facilities providing intensive treatment
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or comprehensive evaluation shall disclose any records or information which may facilitate the
investigation. If the report concerns a minor, the report shall include discussion of any
jurisdiction pursuant to Section 300 of the Welfare and Institutions Code and if one could be
suitable as an alternative. If the officer providing conservatorship investigation recommends
against conservatorship, he or she shall set forth all alternatives available. A copy of the report
shall be transmitted to the individual who originally recommended conservatorship, to the person
or agency, if any, recommended to serve as conservator, and to the person recommended for
conservatorship. The court may receive the report in evidence and may read and consider the
contents thereof in rendering its judgment.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association
STATEMENT OF REASONS
Existing Law: Current law treats juvenile conservatorships like adult conservatorships in
relation to minimal reporting requirements demanded by the courts to monitor the conservatee’s
health, safety, and welfare.
This Resolution: The resolution would ensure that conserved minors receive the attention from
the court overseeing a conserved minor’s treatment program progress by requiring that:
1.
All minors for whom a conservatorship is proposed would either have an active
dependency matter or the absence of an active dependency matter shall be explained to the
conservatorship court.
2.
The minor’s physical presence is required for any jury trial. If medical reasons do not
allow transportation, the trial must be conducted in the facility where the minor is housed.
3.
All minors conserved who do not have an active dependency matter must have one
established under Welfare and Institutions Code 300 (c). Reunification services including
visitation and counseling for the family must be ordered. (Because conserved minors are
sometimes moved great distances, indigent family visitation does not occur. This provides for
financing of reasonable-under-the-individual-circumstances visitation.)
4.
Six-month reports will be required detailing, in addition to the report requirements under
Welfare and Institutions Code Section 300, at a minimum: diagnosis; the course of treatment
including all drugs proposed tried and their effects; the number of visitations by family members;
all reports to the court otherwise required or legislatively encouraged by Sections 5851, 5855,
5585.10, and similar provisions of the Welfare and Institutions Code. The report should contain
sufficient detail such that an evaluator hired by minor can convey a recommendation to the
minor concerning possible alternatives without recourse to requesting additional information.
5.
The conservatorship court is to have sole jurisdiction unless a local rule of court is
developed.
The Problem: Currently, conserved juveniles do not enjoy the same protections the Legislature
has tried to provide for all juveniles placed under the care and protection of the State of
California. This deficiency is primarily because conservatorships generally address a prominent
population of people who have non-changeable characteristics such as birth defects, chronic
alcoholism, and elderly dementia. All that is usually provided to a court at these hearings is a

one-page check-the-boxes doctor’s note. This lack of specified information is simply not
sufficient for the special needs and consideration required for the care and consideration of
juveniles.
Juveniles, because they are in the midst of physical and psychological growth, have rapidly
changing characteristics. These rapidly changing characteristics require that the State, which has
assumed parental control of the child, fulfill its parental obligation with the additional
monitoring. This resolution would ensure that the legislative findings and intents of Sections
5851, 5855, and 5585.10, and similar provisions of the Welfare and Institutions Code be carried
out.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831755-5873 fax, landisde@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

RESOLUTION 07-03-2012
DIGEST
Family Law: Electronic Reporting in Family Law Proceedings
Amends Government Code section 69957 to allow for the utilization of electronic records where
official reporters are unavailable.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Government Code section 69957 to allow for the utilization of electronic
records where official reporters are unavailable. This resolution should be approved in principle
because it would expand the discretion of trial courts to use electronic reporting in family law
proceedings if such transcript is prepared by a Certified Shorthand Reporter.
Under the current law, family law proceedings are not required to provide an official reporter.
Family law proceedings impact an individual’s income, property and familial relationships.
Violations of domestic violence restraining orders and contempt of court actions brought in
family court can result in imprisonment. The lack of official court reporters in the courtroom
have a disproportionate impact on indigent and pro per litigants who either cannot afford or do
not know how to obtain the services of an official reporter. Allowing electronic recording allows
for a record to be created which can later be referenced if necessary and does so in a more cost
efficient manner than mandating a court reporter’s presence in the court room for every
proceeding.
California budget constraints have led to the laying off of numerous official court reporters and
such budgetary cut-backs are likely to continue for the foreseeable future. By allowing the use
of electronic recording, it provides a viable and cost effective alternative to mandating the
presence of a court reporter during all hearings. Also, ensuring that any transcripts made of an
electronic recording be prepared by a Certified Shorthand Reporter would ensure that the
transcripts comply with the current standards.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Government Code section 69957 to read as follows:
1
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§ 69957
(a) If an official reporter or an official reporter pro tempore is unavailable to report an
action or proceeding in a court, subject to the availability of approved equipment and equipment
monitors, the court may order that, in a limited civil case, or a family law, misdemeanor or
infraction case, the action or proceeding be electronically recorded, including all the testimony,
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the objections made, the ruling of the court, the exceptions taken, all arraignments, pleas, and
sentences of defendants in criminal cases, the arguments of the attorneys to the jury, and all
statements and remarks made and oral instructions given by the judge. A transcript derived from
an electronic recording may be utilized whenever a transcript of court proceedings is required, if
such transcript is prepared by a Certified Shorthand Reporter. The electronic recording device
and appurtenant equipment shall be of a type approved by the Judicial Council for courtroom use
and shall only be purchased for use as provided by this section. A court shall not expend funds
for or use electronic recording technology or equipment to make an unofficial record of an action
or proceeding, including for purposes of judicial notetaking, or to make the official record of an
action or proceeding in circumstances not authorized by this section.
(b) Notwithstanding subdivision (a), a court may use electronic recording equipment for
the internal personnel purpose of monitoring the performance of subordinate judicial officers, as
defined in Section 71601 of the Government Code, hearing officers, and temporary judges while
proceedings are conducted in the courtroom, if notice is provided to the subordinate judicial
officer, hearing officer, or temporary judge, and to the litigants, that the proceeding may be
recorded for that purpose. An electronic recording made for the purpose of monitoring that
performance shall not be used for any other purpose and shall not be made publicly available.
Any recording made pursuant to this subdivision shall be destroyed two years after the date of
the proceeding unless a personnel matter is pending relating to performance of the subordinate
judicial officer, hearing officer, or temporary judge.
(c) Prior to purchasing or leasing any electronic recording technology or equipment, a
court shall obtain advance approval from the Judicial Council, which may grant that approval
only if the use of the technology or equipment will be consistent with this section.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Electronic reporting is not permitted in family law proceedings. It is presently
not required that trial courts provide official reporters in family law proceedings. Due to these
provisions, in many counties family law hearings and trials are not being recorded and no official
record is created.
This Resolution: This resolution would expand the discretion of trial courts to use electronic
reporting in family law proceedings, and provide that in all cases where electronic reporting is
utilized, a transcript derived from an electronic recording may be utilized only if it is prepared by
a Certified Shorthand Reporter.
The Problem: Critically important decisions are made in family law courts, including
termination of parental rights, decisions on child custody, contempt, domestic violence
restraining orders, and division of property. When no reporter or reporting method is provided
for by the courts, there can be no appeal of any order and no accountability for family law
judges, and ultimately no due process for family law litigants. The lack of a public court
reporting system also disproportionately impacts lower income litigants and self-represented
parties, as they would have fewer resources to hire private reporters for their legal proceedings.

It is also difficult to prepare accurate written orders when the judge’s oral rulings are not
reported or recorded.
In 2010 the Legislature enacted AB 939 which provided, among other things, that “[f]amily law
touches the most central aspects of Californians’ lives, such as where, when, and how often a
parent will see his or her child, the personal safety of the parent and child, how much child and
spousal support one person will receive and the other will pay, and how the assets that the family
has accumulated will be divided between the separating parties. These decisions can have a
dramatic and lasting impact on people's lives.” This statute, and the related Report by the
Elkins’ Task Force, focused on the need for full due process in family law proceedings.
Given the policies of the State of California to ensure due process to all family law litigants, it is
critically important that court reporting be guaranteed in all family law courtrooms. To permit
this at the lowest cost, electronic reporting should be permitted in family law courtrooms where
official reporters are not available. This should not have a negative impact on certified shorthand
reporters, because they will be needed and hired to prepare transcripts from the electronic
recordings.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco
LLP, 100 Spear Street Suite 1640, San Francisco CA 94105. Telephone: (415) 357-5050; email: MI@Sucherman-Insalaco.com
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco

RESOLUTION 07-04-2012
DIGEST
Uniform Parentage Act: Confidential Records
Repeals Family Code section 7643 to allow public access to all proceedings and records filed in
a parentage action.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 05-16-2009, which was disapproved.
Reasons:
This resolution repeals Family Code section 7643 to allow public access to all proceedings and
records filed in a parentage action. This resolution should be disapproved because it would make
the proceedings and records in a paternity action non-confidential.
Current law restricts the posting of case status on court websites, which makes it difficult to track
the status of motions filed and pending hearings. A copy of documents in the court file may only
be released to a party to the action or an individual authorized by a party to receive the
documents (such as an attorney) and is not considered a public record.
The Uniform Parentage Act applies not only in cases where a child is born out of wedlock, but in
any case where the establishment of parentage is necessary, such as surrogacy actions, domestic
relations custody actions, and termination of parental rights. While the majority of the Uniform
Parentage Act in court now involve custody disputes over children born out-of-wedlock, an
increasing minority of cases are being presented in domestic relations cases and surrogacy
actions where maintaining the confidentiality of the actions may still be prudent as significant
social stigma still attaches to these cases.
Amending the Family Code to extend privacy to any pleading relating to children, given the
prevalence of such pleadings, would appear unduly burdensome and difficult to enforce in the
current understaffed and underfunded climate.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to repeal Family Code section 7643 as follows:
1
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§ 7643
(a) Notwithstanding any other law concerning public hearings and records, a hearing or
trial held under this part may be held in closed court without admittance of any person other than
those necessary to the action or proceeding. Except as provided in subdivision (b), all papers and
records, other than the final judgment, pertaining to the action or proceeding, whether part of the
permanent record of the court or of a file in a public agency or elsewhere, are subject to
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inspection and copying only in exceptional cases upon an order of the court for good cause
shown.
(b) Papers and records pertaining to the action or proceeding that are part of the
permanent record of the court are subject o inspection and copying by the parties to the action,
their attorneys, and by agents acting pursuant to written authorization by the parties to the action
or their attorneys. An attorney shall obtain the consent of the party to the action prior to
authorizing an agent to inspect and copy the permanent record. An attorney shall also state on
the written authorization that he or she has obtained the consent of the party to authorize an agent
to inspect and copy the permanent record.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Santa Clara County Bar Association
STATEMENT OF REASONS
Existing Law: Family Code section 7643 provides for the confidentiality of proceedings and
records in Uniform Parentage Act proceedings.
This Resolution: Would repeal this code section, making the proceedings and the records nonconfidential.
The Problem: This code section is outdated. There is no rational reason why a Uniform
Parentage Act proceeding should be treated any differently than any other custody proceeding.
The stigma that at one time attached to a child born outside of marriage no longer applies, given
the soaring birthrate of out of wedlock children.
The current statute requires a motion to inspect and copy records and then limits good cause to
“exceptional cases.” Again, why limit this to Uniform Parentage Act proceedings? If
confidentiality of custody proceedings is so important, all children should be protected, not
simply those whose cases fall within the Uniform Parentage Act. Currently, Uniform Parentage
Act cases cannot be located on court websites although other cases can. It would be easier for
attorneys and parties to track the cases if they were on the court website.
Most clerks will not authorize a court runner to pick up a copy of a Uniform Parentage Act file;
the attorney must be present or the court runner must have a letter authorizing the pick-up. Why
treat these differently than other custody cases?
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Lynne Yates-Carter, lll W. St. John St.,
Suite 300, San Jose, CA 95ll3; telephone: (408) 294-9544; fax: (408) 294-1424;
lycesq@aol.com

RESPONSIBLE FLOOR DELEGATE: Lynne Yates-Carter

COUNTER-ARGUMENT(S) TO RESOLUTION 07-04-2012
BAR ASSOCIATION OF SAN FRANCISCO
BASF believes that children in parentage cases are entitled to protection of their privacy. This is
in keeping with laws that limit public asses to files in other matters that involve children, such as
adoptions, juvenile, and dependency proceedings. If there is inconsistency, the answer would be
to extend privacy to pleadings in dissolution cases that relate to children. Children in parentage
and dissolution cases are not parties to the actions, and have no control about facts related to
them being used in pleadings. Parents engaged in custody litigation routinely file declarations
containing details about their children’s school performance, medical care, psychological
treatment, behavioral issues, and other sensitive information. Often copies of confidential
documents are attached as exhibits. These pleadings are more and more easily available to the
public on line. Children’s files could be accessed by school mates, or come back to haunt them
later in their lives, even though the children did not initiate or participate in the litigation. BASF
would support an amendment to this Resolution to call for procedures to require that private facts
about children be filed in separate pleadings in dissolution cases, and those pleadings be
protected so that children to dissolution cases receive the same privacy protection afforded to
children in other court cases.

RESOLUTION 07-05-2012
DIGEST
Family Law: Right to Official Reporter
Amends Code of Civil Procedure section 269 to require an official court reporter to prepare a
record of all proceedings upon request of a party to a family law case or by court order.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 269 to require an official court reporter
to prepare a record of all proceedings upon request of a party to a family law case or by court
order. This resolution should be approved in principle because it provides family law litigants
the right to such a record.
Although under California Rules of Court, rule 5.21 all laws applicable to civil actions generally
apply to family law actions, a family law litigant’s right to have an official court reporter prepare
a record of all proceedings is not specifically delineated in the California code.
Government Code section 68070 allows for each court to make rules for its own government not
inconsistent with the law. Currently, courts have discretion to provide family law litigants with
an official court reporter and have not chosen to charge for this service yet. This resolution does
not address the payment of the court reporter’s services, it merely provides for the underlying
right to such a record.
Family law proceedings impact an individual’s income, property and familial relationships.
Violations of domestic violence restraining orders and contempt of court actions brought in
Family court can result in imprisonment. Family law litigants have the right to appeal their
cases, but the lack of a complete record could hinder the litigant’s ability to appeal because they
do not have the right to obtain a transcript of their case.
It should be noted that the proposed changes to section 269 was incorrectly set forth in the
resolution. The error is that although the resolution includes newly proposed language set forth
in subdivision (a)(2), it did not strike out the former language in subdivision (a)(2) nor did it
renumber the remainder of the subsection.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 269 to read as follows:
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§ 269
(a) An official reporter or official reporter pro tempore of the superior court shall take
down in shorthand all testimony, objections made, rulings of the court, exceptions taken,
arraignments, pleas, sentences, arguments of the attorneys to the jury, and statements and
remarks made and oral instructions given by the judge or other judicial officer, in the following
cases:
(1) In a civil case on the order of the court or at the request of a party.
(2) In a family law case on the order of the court or at the request of a party.
(3) In a felony case, on the order of the court or at the request of the prosecution, the
defendant, or the attorney for the defendant.
(4) In a misdemeanor or infraction case, on the order of the court.
(b) If a transcript is ordered by the court or requested by a party, or if a nonparty requests
a transcript that the nonparty is entitled to receive, regardless of whether the nonparty was
permitted to attend the proceeding to be transcribed, the official reporter or official reporter pro
tempore shall, within a reasonable time after the trial of the case that the court designates, write
the transcripts out, or the specific portions thereof as may be requested, in plain and legible
longhand, or by typewriter, or other printing machine, and certify that the transcripts were
correctly reported and transcribed, and when directed by the court, file the transcripts with the
clerk of the court.
(c) If a defendant is convicted of a felony, after a trial on the merits, the record on appeal
shall be prepared immediately after the verdict or finding of guilt is announced unless the court
determines that it is likely that no appeal from the decision will be made. The court's
determination of a likelihood of appeal shall be based upon standards and rules adopted by the
Judicial Council.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: An official reporter is not presently required in family law matters.
This Resolution: Amends Code of Civil Procedure section 269 to include family law
proceedings among those where an official reporter is required at the request of a party.
This resolution would require an official reporter in family law proceedings.
The Problem: Critically important decisions are made in family law courts, including
termination of parental rights, decisions on child custody, contempt, domestic violence
restraining orders, and division of property. When no reporter or reporting method is provided
for by the courts, there can be no appeal of any order and no accountability for family law
judges, and ultimately no due process for family law litigants. The lack of a public court
reporting system also disproportionately impacts lower income litigants and self-represented
parties, as they would have fewer resources to hire private reporters for their legal proceedings.
In 2010 the Legislature enacted AB 939 which provided, among other things, that “[f]amily law
touches the most central aspects of Californians’ lives, such as where, when, and how often a

parent will see his or her child, the personal safety of the parent and child, how much child and
spousal support one person will receive and the other will pay, and how the assets that the family
has accumulated will be divided between the separating parties. These decisions can have a
dramatic and lasting impact on people's lives.” This statute, and the related Report by the
Elkins’ Task Force, focused on the need for full due process in family law proceedings.
Given the policies of the State of California to ensure due process to all family law litigants, it is
critically important that court reporting be guaranteed in all family law courtrooms.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman - Insalaco
LLP, 100 Spear Street Suite 1640, San Francisco CA 94105. Telephone: (415) 357-5050; email: MI@Sucherman-Insalaco.com
RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco

RESOLUTION 08-01-2012
DIGEST
Privacy and Confidentiality of HIV Tests
Amends Health and Safety Code sections 120975 and 121010 to expand the confidentiality
provisions to include every form of test used to identify the HIV virus.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code sections 120975 and 121010 to expand the
confidentiality provisions to include every form of test used to identify the HIV virus. This
resolution should be approved in principle because it would make all forms of testing for HIV
confidential.
The courts and our state legislature have taken steps to ensure the confidentiality of a person’s
HIV/AIDS status; however, under the present Health and Safety Code section 120975,
confidentiality is limited to blood tests for HIV antibodies. This resolution would expand the
confidentiality provisions to every form of test used to identify the HIV virus including any
clinical test, laboratory or otherwise, that is used to identify HIV, a component of HIV, or
antibodies or antigens to HIV.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Association recommends that legislation be
sponsored to amend Health and Safety Code sections 120975 and 121010 to read as follows:
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§ 120975
To protect the privacy of individuals who are the subject of blood testing for antibodies
to human immunodeficiency virus (HIV), the following shall apply:
Except as provided in Section 1603.1, 1603.3, or 121022, no person shall be compelled
in any state, county, city, or other local civil, criminal, administrative, legislative, or other
proceedings to identify or provide identifying characteristics that would identify any individual
who is the subject of a blood a HIV test as defined in subdivision (c) of Section 120775 to detect
antibodies to HIV.
§ 121010
Notwithstanding Section 120975 or 120980, the results of a blood test HIV test as
defined in subdivision (c) of Section 120775 to detect antibodies to the probable causative agent
of AIDS may be disclosed to any of the following persons without written authorization of the
subject of the test:
(a) To the subject of the test or the subject's legal representative, conservator, or to any
person authorized to consent to the test pursuant to subdivision (b) of Section 120990.
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(b) To a test subject's provider of health care, as defined in subdivision (d) of Section
56.05 of the Civil Code, except that for purposes of this section, “provider of health care” does
not include a health care service plan regulated pursuant to Chapter 2.2 (commencing with
Section 1340) of Division 2.
(c) To an agent or employee of the test subject's provider of health care who provides
direct patient care and treatment.
(d) To a provider of health care who procures, processes, distributes, or uses a human
body part donated pursuant to the Uniform Anatomical Gift Act (Chapter 3.5 (commencing with
Section 7150) of Part 1 of Division 7).
(e)(1) To the designated officer of an emergency response employee, and from that
designated officer to an emergency response employee regarding possible exposure to HIV or
AIDS, but only to the extent necessary to comply with provisions of the Ryan White
Comprehensive AIDS Resources Emergency Act of 1990 (P.L. 101-381; 42 U.S.C. Sec. 201).
(2) For purposes of this subdivision, “designated officer” and “emergency response
employee” have the same meaning as these terms are used in the Ryan White Comprehensive
AIDS Resources Emergency Act of 1990 (P.L. 101-381; 42 U.S.C. Sec. 201).
(3) The designated officer shall be subject to the confidentiality requirements specified in
Section 120980, and may be personally liable for unauthorized release of any identifying
information about the HIV results. Further, the designated officer shall inform the exposed
emergency response employee that the employee is also subject to the confidentiality
requirements specified in Section 120980, and may be personally liable for unauthorized release
of any identifying information about the HIV test results.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Alameda County Bar Association
STATEMENT OF REASONS
Existing Law: Limits the confidentiality provisions of Health & Safety Code section 120975 to
blood tests for HIV antibodies.
This Resolution: Would expand the confidentiality provisions to every form of test used to
identify the HIV virus.
The Problem: The California legislature and courts have gone to great lengths to ensure the
confidentiality of a person’s HIV/AIDS status. Indeed, Part 4 of the Health and Safety Code
regarding Human Immunodeficiency Virus (HIV) demonstrates the legislature’s overwhelming
concern about the confidentiality of a patient’s HIV/AIDS status. Despite the intent to ensure
confidentiality, however, Health & Safety Code sections 120975 and 121010 limit their
applicability to blood tests. The proposed amendments are to ensure that confidentiality is given
to every form of test used to identify the HIV virus by referring to the definition in Health &
Safety Code section 120775(c) which defines a “HIV test” as “any clinical test, laboratory or
otherwise, used to identify HIV, a component of HIV, or antibodies or antigens to HIV.”

As originally drafted and enacted these sections were limited to blood tests. Since that time
testing has become more sophisticated and encompasses more tests than blood. For instance
HIV antibody tests can be conducted with a urine or saliva sample. The proposed amendments
reflect this and ensure that confidentiality is provided to all forms of tests scientifically known
and those yet to be identified.
"[T]here are few matters of a more personal nature, and there are few decisions over which a
person could have a greater desire to exercise control, than the manner in which he reveals [an
AIDS] diagnosis to others." (Doe v. Coughlin (N.D.N.Y. 1988) 697 F. Supp. 1234, 1237; see
also Woods v. White (W.D. Wis. 1988) 689 F. Supp. 874, 876 ("Given the most publicized aspect
of the AIDS disease, namely that it is related more closely than most diseases to sexual activity
and intravenous drug use, it is difficult to argue that information about this disease is not
information of the most personal kind, or that an individual would not have an interest in
protecting against the dissemination of such information.").) This resolution would help ensure
that a person can keep their HIV diagnosis confidential even if it was discovered through a test
other than a blood test.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND PERMANENT CONTACT: James M. Wood, Reed Smith, 101 Second
Street, Suite 1800, San Francisco, CA. Ph: 415.659.4875. E-Mail: JMWood@Reedsmith.com
RESPONSIBLE FLOOR DELEGATE: James M. Wood

RESOLUTION 08-02-2012
DIGEST
Fair Debt Collection Practices Act – Increase Damages
Amends Civil Code section 1788.30 to increase penalty amounts and provide that the statutory
penalty apply to each violation, rather than each action.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Civil Code section 1788.30 to increase penalty amounts and provide that
the statutory penalty apply to each violation, rather than each action. This resolution should be
approved in principle because the penalty amounts have remained unchanged since 1977 and
should be increased, and it clarifies that the penalty applies to each violation.
The fines imposed under this section have not been changed since 1977 when the statute was
first enacted. This resolution would increase the minimum and maximum amounts of such
penalties to not less than five hundred dollars ($500) or greater than five thousand dollars
($5,000) for each violation. The present penalty amount is not less than one hundred dollars
($100) or greater than one thousand dollars ($1,000). Also, Civil Code section 1788.30,
subdivision (b) is unclear whether the monetary penalty applies to each violation proven in an
action, or applies only once for the entire action. This resolution would clarify that the penalty
would apply to each violation proven in the action.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 1788.30 to read as follows:
1
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§ 1788.30
(a) Any debt collector who violates this title with respect to any debtor shall be liable to
that debtor only in an individual action, and his liability therein to that debtor shall be in an
amount equal to the sum of any actual damages sustained by the debtor as a result of the
violation.
(b) Any debt collector who willfully and knowingly violates this title with respect to any
debtor shall, in addition to actual damages sustained by the debtor as a result of the violation,
also be liable to the debtor only in an individual action, and his additional liability therein to that
debtor shall be for a penalty in such amount as the court may allow, which shall not be less than
one five hundred dollars ($100)($500) nor greater than one five thousand dollars ($1,000)
($5,000) for each violation.
(c) In the case of any action to enforce any liability under this title, the prevailing party
shall be entitled to costs of the action. Reasonable attorney's fees, which shall be based on time
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necessarily expended to enforce the liability, shall be awarded to a prevailing debtor; reasonable
attorney's fees may be awarded to a prevailing creditor upon a finding by the court that the
debtor's prosecution or defense of the action was not in good faith.
(d) A debt collector shall have no civil liability under this title if, within 15 days either
after discovering a violation which is able to be cured, or after the receipt of a written notice of
such violation, the debt collector notifies the debtor of the violation, and makes whatever
adjustments or corrections are necessary to cure the violation with respect to the debtor.
(e) A debt collector shall have no civil liability to which such debt collector might
otherwise be subject for a violation of this title, if the debt collector shows by a preponderance of
evidence that the violation was not intentional and resulted notwithstanding the maintenance of
procedures reasonably adapted to avoid any such violation.
(f) Any action under this section may be brought in any appropriate court of competent
jurisdiction in an individual capacity only, within one year from the date of the occurrence of the
violation.
(g) Any intentional violation of the provisions of this title by the debtor may be raised as
a defense by the debt collector, if such violation is pertinent or relevant to any claim or action
brought against the debt collector by or on behalf of the debtor.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Civil Code section 1788.30, a portion of the Rosenthal Fair Debt Collection
Practices Act, provides at subdivision (b) that when there is a willful and knowing violation of
the Act, the debt collector is liable, in addition to actual damages, for a penalty of not less than
$100 or greater than $1,000. This provision has existed unchanged since 1977, when the Act
was enacted.
This Resolution: Would change subdivision (b) to increase the penalty amounts and provide
that the statutory penalty would apply to each violation, rather than each action.
The Problem: Civil Code section 1788.30, subdivision (b), is currently unclear as to whether the
penalties apply to each violation proven in an action, or apply only once for the entire action. In
addition, the minimum and maximum amounts of such penalties have been unchanged since
1977. In enacting the Rosenthal Fair Debt Collection Practices Act, the legislature recognized
that “[t]here is need to ensure that debt collectors and debtors exercise their responsibilities to
one another with fairness, honesty and due regard for the rights of the other.” (Civ. Code,
§ 788.1, subd. (a)(2).) As things now stand, the threat of a maximum $1,000 per action penalty
is nothing more than a minor “speed bump” for unscrupulous creditors and collectors.
Similar statutes such as the Telephone Consumer Protection Act (TCPA), title 47, United States
Code section 227, permits statutory damages based each violation of the statute. For instance, a
section 227(b) violation under the TCPA occurs when a person makes a call using an automatic
telephone dialing system, while a section 227(c) violation of the TCPA occurs when a person

makes a call to someone listed on the "do-not-call list." A plaintiff bringing an action for
violation of these two subsections could be awarded $500-$1500 per call for each of these
statutory sections violated, for a total statutory damages award of $1000-$3000. (See Chavat v.
NMP, LLC (6th Cir. 2011) 656 F.3d 440, 448-50.)
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Karen S. Spicker, Doan Law Firm, LLP,
2850 Pio Pico Drive, Suite D, Carlsbad, CA 92008, (760) 450-3333, karen@doanlaw.com
RESPONSIBLE FLOOR DELEGATE: Jeffrey Lacy

RESOLUTION 08-03-2012
DIGEST
Education: Requirement of CPR Certification for Physical Education Teachers
Amends Education Code section 44259 to require that physical education teachers obtain and
maintain training in child and adult CPR with automated external defibrillator.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Education Code section 44259 to require that physical education teachers
obtain and maintain training in child and adult CPR with automated external defibrillator. This
resolution should be approved in principle because it would update language in Education Code
section 44259, subdivision (c)(4)(A) to bring it from the old training standard of CPR to modern
trainings standards established by the International Liaison Committee for Resuscitation.
Under current law, teachers are required to complete a CPR training course prior to receiving
their teaching credentials, but are not required to remain current in their training. This resolution
would not only require better training in child and adult CPR and automated external
defibrillator, it would also ensure continued compliance by a physical education teacher as a
condition of employment. The current Code section does not provide the life safety protections
it should and this resolution would ensure that at least one staff member at a school site will be
qualified to render CPR.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Education Code section 44259 to read as follows:
1
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§ 44259
(a) Except as provided in subparagraphs (A) and (C) of paragraph (3) of subdivision (b),
each program of professional preparation for multiple or single subject teaching credentials shall
not include more than one year of, or the equivalent of one-fifth of a five-year program in,
professional preparation.
(b) The minimum requirements for the preliminary multiple or single subject teaching
credential are all of the following:
(1) A baccalaureate degree or higher degree from a regionally accredited institution of
postsecondary education. Except as provided in subdivision (c) of Section 44227, the
baccalaureate degree shall not be in professional education. The commission shall encourage
accredited institutions to offer undergraduate minors in education and special education to
students who intend to become teachers.
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(2) Passage of the state basic skills examination that is developed and administered by the
commission pursuant to Section 44252.5.
(3) Satisfactory completion of a program of professional preparation that has been
accredited by the committee on accreditation on the basis of standards of program quality and
effectiveness that have been adopted by the commission. In accordance with the commission's
assessment and performance standards, each program shall include a teaching performance
assessment as set forth in Section 44320.2 which is aligned with the California Standards for the
Teaching Profession. The commission shall ensure that each candidate recommended for a
credential or certificate has demonstrated satisfactory ability to assist pupils to meet or exceed
state content and performance standards for pupils adopted pursuant to subdivision (a) of Section
60605. Programs that meet this requirement for professional preparation shall include any of the
following:
(A) Integrated programs of subject matter preparation and professional preparation
pursuant to subdivision (a) of Section 44259.1.
(B) Postbaccalaureate programs of professional preparation, pursuant to subdivision (b)
of Section 44259.1.
(C) Internship programs of professional preparation, pursuant to Section 44321, Article
7.5 (commencing with Section 44325), Article 11 (commencing with Section 44380), and Article
3 (commencing with Section 44450) of Chapter 3.
(4) Study of alternative methods of developing English language skills, including the
study of reading as described in subparagraphs (A) and (B), among all pupils, including those for
whom English is a second language, in accordance with the commission's standards of program
quality and effectiveness. The study of reading shall meet the following requirements:
(A) Commencing January 1, 1997, satisfactory completion of comprehensive reading
instruction that is research-based and includes all of the following:
(i) The study of organized, systematic, explicit skills including phonemic awareness,
direct, systematic, explicit phonics, and decoding skills.
(ii) A strong literature, language, and comprehension component with a balance of oral
and written language.
(iii) Ongoing diagnostic techniques that inform teaching and assessment.
(iv) Early intervention techniques.
(v) Guided practice in a clinical setting.
(B) For the purposes of this section, "direct, systematic, explicit phonics" means
phonemic awareness, spelling patterns, the direct instruction of sound/symbol codes and practice
in connected text and the relationship of direct, systematic, explicit phonics to the components
set forth in clauses (i) to (v), inclusive.
A program for the multiple subjects credential also shall include the study of integrated
methods of teaching language arts.
(5) Completion of a subject matter program that has been approved by the commission on
the basis of standards of program quality and effectiveness pursuant to Article 6 (commencing
with Section 44310) or passage of a subject matter examination pursuant to Article 5
(commencing with Section 44280). The commission shall ensure that subject matter standards
and examinations are aligned with the state content and performance standards for pupils
adopted pursuant to subdivision (a) of Section 60605.
(6) Demonstration of a knowledge of the principles and provisions of the Constitution of
the United States pursuant to Section 44335.
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(7) Commencing January 1, 2000, demonstration, in accordance with the commission's
standards of program quality and effectiveness, of basic competency in the use of computers in
the classroom as determined by one of the following:
(A) Successful completion of a commission-approved program or course.
(B) Successful passage of an assessment that is developed, approved, and administered
by the commission.
(c) The minimum requirements for the clear multiple or single subject teaching credential
shall include all of the following requirements:
(1) Possession of a valid preliminary teaching credential, as prescribed in subdivision (b),
possession of a valid equivalent credential or certificate, or completion of equivalent
requirements as determined by the commission.
(2) Except as provided in paragraph (3), completion of a program of beginning teacher
induction, including one of the following:
(A) A program of beginning teacher support and assessment approved by the commission
and the Superintendent pursuant to Section 44279.1, a provision of the Marian Bergeson
Beginning Teacher Support and Assessment System.
(B) An alternative program of beginning teacher induction that is provided by one or
more local educational agencies and has been approved by the commission and the
Superintendent on the basis of initial review and periodic evaluations of the program in relation
to appropriate standards of credential program quality and effectiveness that have been adopted
by the commission, the Superintendent, and the state board pursuant to this subdivision. The
standards for alternative programs shall encourage innovation and experimentation in the
continuous preparation and induction of beginning teachers. Any alternative program of
beginning teacher induction that has met state standards pursuant to this subdivision may apply
for state funding pursuant to Sections 44279.1 and 44279.2.
(C) An alternative program of beginning teacher induction that is sponsored by a
regionally accredited college or university, in cooperation with one or more local school districts,
that addresses the individual professional needs of beginning teachers and meets the
commission's standards of induction. The commission shall ensure that preparation and induction
programs that qualify candidates for professional credentials extend and refine each beginning
teacher's professional skills in relation to the California Standards for the Teaching Profession
and the standards of pupil performance adopted pursuant to Section 60605.
(3)(A) If a candidate satisfies the requirements of subdivision (b), including completion
of an accredited internship program of professional preparation, and if that internship program
fulfills induction standards and is approved as set forth in this subdivision, the commission shall
determine that the candidate has fulfilled the requirements of paragraph (2).
(B) If an approved induction program is verified as unavailable to a beginning teacher, or
if the beginning teacher is required under the federal No Child Left Behind Act of 2001 (20
U.S.C. Sec. 6301 et seq.) to complete subject matter coursework to be qualified for a teaching
assignment, the commission shall accept completion of an approved clear credential program
after completion of a baccalaureate degree at a regionally accredited institution as fulfilling the
requirements of paragraph (2). The commission shall adopt regulations to implement this
subparagraph.
(4) Experience that includes the application of knowledge and skills previously acquired
in a preliminary credential program, in accordance with commission standards, that addresses the
following:
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(A) Health education, including study of nutrition, Child and Adult cardiopulmonary
resuscitation with automated external defibrillator (AED), or Child and Adult CPR/AED”, the
physiological and sociological effects of abuse of alcohol, narcotics and drugs and the use of
tobacco. Training in cardiopulmonary resuscitation Child and Adult CPR / AED shall also meet
the current standards established by American Heart Association or the American Red Cross the
International Liaison Committee for Resuscitation (ILCOR).
(B) Field experience in methods of delivering appropriate educational services to pupils
with exceptional needs in regular education programs.
(C) Advanced computer-based technology, including the uses of technology in
educational settings.
(d) The commission shall develop and implement standards of program quality and
effectiveness that provide for the areas of application listed in subparagraphs (A) to (C),
inclusive, of paragraph (4) of subdivision (c), starting in professional preparation and continuing
through induction.
(e) A credential that was issued prior to January 1, 1993, shall remain in force as long as
it is valid under the laws and regulations that were in effect on the date it was issued. The
commission may not, by regulation, invalidate an otherwise valid credential, unless it issues to
the holder of the credential, in substitution, a new credential authorized by another provision in
this chapter that is no more restrictive than the credential for which it was substituted with
respect to the kind of service authorized and the grades, classes, or types of schools in which it
authorizes service.
(f) A credential program that is approved by the commission may not deny an individual
access to that program solely on the grounds that the individual obtained a teaching credential
through completion of an internship program when that internship program has been accredited
by the commission.
(g) Notwithstanding this section, persons who were performing teaching services as of
January 1, 1999, pursuant to the language of this section that was in effect prior to that date, may
continue to perform those services without complying with any requirements that may be added
by the amendments adding this subdivision.
(h) Subparagraphs (A) and (B) of paragraph (4) of subdivision (b) do not apply to any
person who, as of January 1, 1997, holds a multiple or single subject teaching credential, or to
any person enrolled in a program of professional preparation for a multiple or single subject
teaching credential as of January 1, 1997, who subsequently completes that program. It is the
intent of the Legislature that the requirements of subparagraphs (A) and (B) of paragraph (4) of
subdivision (b) be applied only to persons who enter a program of professional preparation on or
after January 1, 1997.
(j) Physical Education teachers shall obtain and maintain training certificates in “Child
and Adult Cardiopulmonary Resuscitation with Automated External Defibrillator,” or “Child and
Adult CPR/AED,” as a condition of employment. Training in Child and Adult CPR / AED shall
meet the standards established by the International Liaison Committee for Resuscitation
(ILCOR).
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco

STATEMENT OF REASONS
Existing Law: Education Code section 44259, subdivision (c)(4)(A), currently requires that a
CPR training course has been completed before a candidate will receive his or her teaching
credential.
This Resolution: This resolution would update the language in Education Code section 44259,
subdivision (c)(4)(A), to bring it from the old training standard of CPR up to the modern training
standard of “Child and Adult CPR with AED.” (Most CPR / AED training courses require four
hours of time to complete.)
The International Liaison Committee for Resuscitation (ILCOR) established and is responsible
for updating the CPR/AED methods for the United States. The American Heart Association is
an ILCOR committee member and the American Red Cross follows the ILCOR standards.
It is necessary to require “Child and Adult CPR/AED” for K-12 schools because there are critical
differences between the applied skills for “Child CPR” and “Adult CPR.” For example, there are
differences in the force applied in the compressions on the victim’s chest and there are also
differences in the amount of air to be forced into the victim’s lungs.
According to ILCOR, “Child CPR” is to be used on victims between the age of 1 and puberty.
Hence, the standard of “Child and Adult CPR / AED” is the appropriate training standard for
credentialed teachers in elementary school settings. Because “secondary schools” contain the
sub-set of middle schools, where some students may not yet have reached puberty, then the
training standard of “Child and Adult CPR / AED” is also the appropriate training standard for
credentialed teachers in middle school settings. Therefore, it would be best to require “Child and
Adult CPR/AED” for all elementary school and secondary school teaching credential candidates.
This resolution would also require that all physical education teachers obtain and maintain
“Child and Adult CPR/AED” training certificates as a condition of employment. All school
district employees are designated disaster service workers. Therefore, if all physical education
teachers are required to be certified in Child and Adult CPR / AED at all times, then it would be
more likely that every K-12 school would have at least one trained person on site.
The Problem: According to Education Code section 44259, in order to receive a teaching
credential, the candidate must first complete a CPR training course. Unfortunately, when the
CPR training certificate expires two years later, then the teacher is not required to take a CPR
training course ever again. As a result, if someone on any given school site chokes on a piece of
food or suffers a sudden cardiac arrest, then there may or may not be a trained staff member
available to provide assistance. Therefore, the code does not provide the life safety protections
that should be in place at our K-12 schools.
IMPACT STATEMENT
This resolution does not impact any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place,
Novato, CA 94949-7217; cell: 415-246-6647; email: catherinerucker@me.com
RESPONSIBLE FLOOR DELEGATE: Cathleen Yonahara

RESOLUTION 08-04-2012
DIGEST
Education: Lifeguard Certificates for School Sites with Swimming Pools
Amends Education Code section 44259 to require school sites with a swimming pool to have at
least one certified lifeguard present when the swimming pool is in use by students.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Education Code section 44259 to require school sites with a swimming
pool to have at least one certified lifeguard present when the facility is in use by students. This
resolution should be approved in principle because it would ensure that a certified lifeguard is
present during aquatics activities and thereby decrease the likelihood of accidental drowning.
The resolution would require the presence of at least one lifeguard certified physical education
teacher when the aquatics facility is in use during school hours, and one lifeguard certified
temporary athletic team coach when the facility is in use after school. Further, this resolution
would establish guidelines to be followed by all school districts with aquatics facilities, rather
than allowing each school district to decide individually how to ensure the safety of its students.
The resolution, as worded, unnecessarily limits the individuals whose presence is required to be
either a credentialed physical education teacher or athletic team coach, when other lifeguardcertified individuals may be able to provide the supervision contemplated by this resolution.
Amending section 44259 to allow the presence of either a physical education teacher, athletic
team coach, or other appropriately lifeguard-certified individual could allow greater flexibility to
the school to ensure compliance with this section and may eliminate a potential barrier which
could adversely affect the school’s ability to offer aquatics programs.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Education Code section 44259 to read as follows:
1
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§ 44259
(a) Except as provided in subparagraphs (A) and (C) of paragraph (3) of subdivision (b),
each program of professional preparation for multiple or single subject teaching credentials shall
not include more than one year of, or the equivalent of one-fifth of a five-year program in,
professional preparation.
(b) The minimum requirements for the preliminary multiple or single subject teaching
credential are all of the following:
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(1) A baccalaureate degree or higher degree from a regionally accredited institution of
postsecondary education. Except as provided in subdivision (c) of Section 44227, the
baccalaureate degree shall not be in professional education. The commission shall encourage
accredited institutions to offer undergraduate minors in education and special education to
students who intend to become teachers.
(2) Passage of the state basic skills examination that is developed and administered by the
commission pursuant to Section 44252.5.
(3) Satisfactory completion of a program of professional preparation that has been
accredited by the committee on accreditation on the basis of standards of program quality and
effectiveness that have been adopted by the commission. In accordance with the commission's
assessment and performance standards, each program shall include a teaching performance
assessment as set forth in Section 44320.2 which is aligned with the California Standards for the
Teaching Profession. The commission shall ensure that each candidate recommended for a
credential or certificate has demonstrated satisfactory ability to assist pupils to meet or exceed
state content and performance standards for pupils adopted pursuant to subdivision (a) of Section
60605. Programs that meet this requirement for professional preparation shall include any of the
following:
(A) Integrated programs of subject matter preparation and professional preparation
pursuant to subdivision (a) of Section 44259.1.
(B) Postbaccalaureate programs of professional preparation, pursuant to subdivision (b)
of Section 44259.1.
(C) Internship programs of professional preparation, pursuant to Section 44321, Article
7.5 (commencing with Section 44325), Article 11 (commencing with Section 44380), and Article
3 (commencing with Section 44450) of Chapter 3.
(4) Study of alternative methods of developing English language skills, including the
study of reading as described in subparagraphs (A) and (B), among all pupils, including those for
whom English is a second language, in accordance with the commission's standards of program
quality and effectiveness. The study of reading shall meet the following requirements:
(A) Commencing January 1, 1997, satisfactory completion of comprehensive reading
instruction that is research-based and includes all of the following:
(i) The study of organized, systematic, explicit skills including phonemic awareness,
direct, systematic, explicit phonics, and decoding skills.
(ii) A strong literature, language, and comprehension component with a balance of oral
and written language.
(iii) Ongoing diagnostic techniques that inform teaching and assessment.
(iv) Early intervention techniques.
(v) Guided practice in a clinical setting.
(B) For the purposes of this section, "direct, systematic, explicit phonics" means
phonemic awareness, spelling patterns, the direct instruction of sound/symbol codes and practice
in connected text and the relationship of direct, systematic, explicit phonics to the components
set forth in clauses (i) to (v), inclusive.
A program for the multiple subjects credential also shall include the study of integrated
methods of teaching language arts.
(5) Completion of a subject matter program that has been approved by the commission on
the basis of standards of program quality and effectiveness pursuant to Article 6 (commencing
with Section 44310) or passage of a subject matter examination pursuant to Article 5

54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99

(commencing with Section 44280). The commission shall ensure that subject matter standards
and examinations are aligned with the state content and performance standards for pupils
adopted pursuant to subdivision (a) of Section 60605.
(6) Demonstration of a knowledge of the principles and provisions of the Constitution of
the United States pursuant to Section 44335.
(7) Commencing January 1, 2000, demonstration, in accordance with the commission's
standards of program quality and effectiveness, of basic competency in the use of computers in
the classroom as determined by one of the following:
(A) Successful completion of a commission-approved program or course.
(B) Successful passage of an assessment that is developed, approved, and administered
by the commission.
(c) The minimum requirements for the clear multiple or single subject teaching credential
shall include all of the following requirements:
(1) Possession of a valid preliminary teaching credential, as prescribed in subdivision (b),
possession of a valid equivalent credential or certificate, or completion of equivalent
requirements as determined by the commission.
(2) Except as provided in paragraph (3), completion of a program of beginning teacher
induction, including one of the following:
(A) A program of beginning teacher support and assessment approved by the commission
and the Superintendent pursuant to Section 44279.1, a provision of the Marian Bergeson
Beginning Teacher Support and Assessment System.
(B) An alternative program of beginning teacher induction that is provided by one or
more local educational agencies and has been approved by the commission and the
Superintendent on the basis of initial review and periodic evaluations of the program in relation
to appropriate standards of credential program quality and effectiveness that have been adopted
by the commission, the Superintendent, and the state board pursuant to this subdivision. The
standards for alternative programs shall encourage innovation and experimentation in the
continuous preparation and induction of beginning teachers. Any alternative program of
beginning teacher induction that has met state standards pursuant to this subdivision may apply
for state funding pursuant to Sections 44279.1 and 44279.2.
(C) An alternative program of beginning teacher induction that is sponsored by a
regionally accredited college or university, in cooperation with one or more local school districts,
that addresses the individual professional needs of beginning teachers and meets the
commission's standards of induction. The commission shall ensure that preparation and induction
programs that qualify candidates for professional credentials extend and refine each beginning
teacher's professional skills in relation to the California Standards for the Teaching Profession
and the standards of pupil performance adopted pursuant to Section 60605.
(3) (A) If a candidate satisfies the requirements of subdivision (b), including completion
of an accredited internship program of professional preparation, and if that internship program
fulfills induction standards and is approved as set forth in this subdivision, the commission shall
determine that the candidate has fulfilled the requirements of paragraph (2).
(B) If an approved induction program is verified as unavailable to a beginning teacher, or
if the beginning teacher is required under the federal No Child Left Behind Act of 2001 (20
U.S.C. Sec. 6301 et seq.) to complete subject matter coursework to be qualified for a teaching
assignment, the commission shall accept completion of an approved clear credential program
after completion of a baccalaureate degree at a regionally accredited institution as fulfilling the
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requirements of paragraph (2). The commission shall adopt regulations to implement this
subparagraph.
(4) Experience that includes the application of knowledge and skills previously acquired
in a preliminary credential program, in accordance with commission standards, that addresses the
following:
(A) Health education, including study of nutrition, cardiopulmonary resuscitation, and the
physiological and sociological effects of abuse of alcohol, narcotics, and drugs and the use of
tobacco. Training in cardiopulmonary resuscitation shall also meet the standards established by
the American Heart Association or the American Red Cross.
(B) Field experience in methods of delivering appropriate educational services to pupils
with exceptional needs in regular education programs.
(C) Advanced computer-based technology, including the uses of technology in
educational settings.
(d) The commission shall develop and implement standards of program quality and
effectiveness that provide for the areas of application listed in subparagraphs (A) to (C),
inclusive, of paragraph (4) of subdivision (c), starting in professional preparation and continuing
through induction.
(e) A credential that was issued prior to January 1, 1993, shall remain in force as long as
it is valid under the laws and regulations that were in effect on the date it was issued. The
commission may not, by regulation, invalidate an otherwise valid credential, unless it issues to
the holder of the credential, in substitution, a new credential authorized by another provision in
this chapter that is no more restrictive than the credential for which it was substituted with
respect to the kind of service authorized and the grades, classes, or types of schools in which it
authorizes service.
(f) A credential program that is approved by the commission may not deny an individual
access to that program solely on the grounds that the individual obtained a teaching credential
through completion of an internship program when that internship program has been accredited
by the commission.
(g) Notwithstanding this section, persons who were performing teaching services as of
January 1, 1999, pursuant to the language of this section that was in effect prior to that date, may
continue to perform those services without complying with any requirements that may be added
by the amendments adding this subdivision.
(h) Subparagraphs (A) and (B) of paragraph (4) of subdivision (b) do not apply to any
person who, as of January 1, 1997, holds a multiple or single subject teaching credential, or to
any person enrolled in a program of professional preparation for a multiple or single subject
teaching credential as of January 1, 1997, who subsequently completes that program. It is the
intent of the Legislature that the requirements of subparagraphs (A) and (B) of paragraph (4) of
subdivision (b) be applied only to persons who enter a program of professional preparation on or
after January 1, 1997.
(i) For each K-12 school site that has a swimming pool on site, the school district shall
provide at least one credentialed physical education teacher who possesses a lifeguard certificate
to be present at all times when the facility is used by students for aquatics programs during the
regular school day.
For each K-12 school site that has a swimming pool on site, the school district shall
provide at least one temporary athletic team coach who possesses a lifeguard certificate to be
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present at all times when the facility is used by students for aquatics programs during afterschool athletics.
“Lifeguard certificate,” means a current and valid lifeguard training course certificate
issued by the American Red Cross or by the YMCA of the U.S.A., to include current and valid
training certification in CPR / AED according to the International Liaison Committee on
Resuscitation (ILCOR) standards.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: There is no existing California law to require that K-12 school districts that have
one or more swimming pool facilities on site provide at least one credentialed physical education
teacher, for during the school day, or at least one temporary athletic team coach, for after-school
athletics, who possess a current and valid lifeguard certificate when the students are participating
in aquatics programs at each swimming pool site.
This Resolution: This resolution would create section 44259, subdivision (i), within the
Education Code to require K-12 school districts that have one or more swimming pool facilities
on site to provide at least one credentialed physical education teacher, for during the school day,
or at least one temporary athletic team coach, for after-school athletics, who possess a current
and valid lifeguard certificate when the students are participating in aquatics programs at each
swimming pool site.
The Problem: A 14-year-old student by the name of Cesare Urena drowned in a swimming pool
on the La Quinta High School campus during a physical education class on September 7, 2007.
The physical education teacher was not a certified lifeguard, there were forty students in the
class, and the Urena family filed a $5.5 million dollar lawsuit against the Desert Sands School
District. This is just one example of a tragic loss of life and liability that would have been
prevented if the school district had provided at least one employee who possessed a current and
valid lifeguard certificate.
Since the State of California has not set any minimum safety training requirements for aquatics
instructors for K-12 campuses with swimming pools on site, then the individual school districts
decide what, if any, safety training will be required. For example, the aquatics supervisor could
be a physical education teacher who does not even possess a current CPR training certificate.
All certified lifeguards must possess a current and valid CPR/AED training certificate and they
must demonstrate advanced lifesaving skills in order to obtain and maintain their lifeguard
certificate. All K-12 public school children must have the highest level of life safety supervision
when they participate in aquatics programs provided on school sites. Therefore, the California
legislature should create a new law to require K-12 school districts to provide at least one
credentialed physical education teacher or temporary athletic team coach with a current and valid

lifeguard certificate when K-12 students participate in aquatics activities in swimming pools that
are located on K-12 school sites during school hours and during after-school athletics.
IMPACT STATEMENT
This resolution does not impact any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Catherine Rucker, 20 Azalea Place,
Novato, CA 94949-7217; cell: 415-246-6647; email: catherinerucker@me.com
RESPONSIBLE FLOOR DELEGATE: Cathleen Yonahara

COUNTER-ARGUMENT(S) TO RESOLUTION 08-04-2012
ORANGE COUNTY BAR ASSOCIATION
Section (i) of this resolution would require K-12 schools that have a swimming pool on site to
ensure that at least one credentialed physical education teacher who possesses a lifeguard
certificate be physically present at all times when the facility is used by students for aquatics
programs during the regular school day. Conversely, the after school hours requirement would
require that at least one temporary athletic team coach who possesses a lifeguard certificate to be
present at all times when the facility is used by students for aquatics programs during afterschool athletics.
This resolution should be amended to require the physical presence of at least one of either a
credentialed physical education teacher, or a temporary athletic team coach, or any school
employee who possesses a valid life guard certificate to be present at all times when the facility
is used by students for aquatics programs anytime including during the school day and during
after-school athletics.
The reason for this recommended amendment is because this resolution if approved as initially
proposed would not permit use of any other type of lifeguard coverage during the school day
other than at least one credentialed physical education teacher. This would result in a narrow
limitation specifically to a credentialed physical education teacher, which may operate as a
barrier and thus potentially adversely affect school participation in aquatics programs if the
specific credentialed physical education teacher was out sick for the day or was away for any
reason. Similarly, the same would be true in the case of an athletic coach who could not be
present for any reason during the after school hours.
Moreover, if the resolution is amended to allow either at least one credentialed physical
education teacher, or at least one temporary athletic team coach, or any school employee who
possesses a valid life guard certificate to be present either during the school day or after hours
during aquatic activities, this amendment will remove the limitation to specific types of
employees for the school day and for after hours. This proposed amendment would ensure

options for staffing aquatic activities during the school day and after school hours with school
employee’s that possess a valid life guard certificate and not limit the coverage based on a title.
Removal of the limitation to the specific type of teacher during the school day and during after
school aquatic activities represents a critical distinction in the proposed resolution since schools
who may employ or have access to only one type of teacher or coach at a time may be limited in
the provision of certain aquatic activities based on specific employee availability.

RESOLUTION 08-05-2012
DIGEST
Epinephrine Auto-Injectors: Training and Authorization for Emergency Use
Adds Health and Safety Code section 1797.197a and Civil Code section 1714.23 and amends
Business and Professions Code section 4119.2 to create a training program and standards that
would allow a lay rescuer to administer epinephrine (EpiPen).
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
The resolution adds Health and Safety Code section 1797.197a and Civil Code section 1714.23
and amends Business and Professions Code section 4119.2 to create a training program and
standards that would allow lay rescuers to administer epinephrine (EpiPen). This resolution
should be approved in principle because it would allow those who have met all of the training
standards to obtain a prescription for an EpiPen and administer it.
The purpose of the proposed resolution is to allow first responders, school nurses, group leaders
overseeing the welfare of others, or a lay rescuer to have and administer an EpiPen. The current
problem is that, unless someone is authorized to use an EpiPen, it cannot be administered by a
non-physician on someone who is going into anaphylactic shock, unless it is prescribed to that
person. This resolution would allow those that have met all of the training requirements, such as
first responders, troop leaders, teachers, emergency response teams, lay rescuers, to be able to
have and administer an EpiPen and be able to save lives.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Health and Safety Code section 1797.197a and Civil Code section 1714.23, and
amend Business and Professions Code section 4119.2 to read as follows:
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§ 1797.197a
(a) An "epinephrine auto-injector," as used in Division 2.5 of this Code, means a
disposable drug delivery system with a spring-activated concealed needle that is designed for
emergency administration of epinephrine to provide rapid, convenient first aid for persons
suffering from a potentially fatal reaction to anaphylaxis. It includes such brand names as
EpiPen and Twinject. The injector consists of a 0.3 mL (or less) single-dose injectable
epinephrine solution of between 2:1000 (0.5 gm/mL) and 1:1000 (1 mg/mL).
(b) "Anaphylaxis" means a potentially life-threatening hypersensitivity or allergic
reaction to a substance, such as insect stings or bites, foods, drugs, and other allergens, as well as
idiopathic or exercise-induced anaphylaxis. Symptoms of anaphylaxis may include shortness of
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breath, wheezing, difficulty breathing, difficulty talking or swallowing, hives, itching, swelling,
shock or asthma.
(c) A "lay rescuer" means any person, not otherwise licensed or certified to use an
epinephrine auto-injector on another, who has met the training standards and other requirements
of this Section.
(d) The "authorized training providers," the minimum "training" standards, and the
minimum standards for the use and administration of epinephrine auto-injectors pursuant to this
provision, shall be established or approved by the California Emergency Medical Services
(EMS) Authority, the local Emergency Medical System Agency and/or by the county
Department of Health, in consultation with such agencies and organizations as the manufacturer,
the State Department of Health Services, the American Academy of Allergy, Asthma and
Immunology, the American Academy of Pediatrics, the American Heart Association, the
American Red Cross, and the California Medical Association. The minimum training and
requirements shall include the components set forth in subdivision (e)(4) of this Section. The
standards mentioned herein shall be minimum standards applicable to any regulations or
standards of a school district or county office of education's regulations for provision of
emergency epinephrine auto-injectors under Section 49414 of the Education Code.
(e) In order to ensure public safety, any prehospital emergency care personnel or first
responder, as defined pursuant to paragraph (2) of subdivision (a) of Section 1797.189, and
Divisions 2.5 (commencing at Section 1797) and 9 (commencing at Section 10000, including but
not limited to Section 10026) of Title 22 of the Code of Regulations, or a lay rescuer, who
acquires an epinephrine auto-injector, may use it to render emergency care to another, providing
compliance with the following requirements:
(1) The epinephrine auto-injector must be legally obtained on prescription from an
authorized health care provider, who may prescribe it to any person meeting the definition of
subdivision (d) and for the purposes described in this provision, upon that person's presentation
to the prescribing physician of a current certificate demonstrating the person is trained and
qualified under this provision to administer epinephrine auto-injector as a prehospital emergency
care person, first responder or lay rescuer.
(2)The epinephrine auto-injector must be used on another, with the expressed or implied
consent of that person, for the indicated purposes as described in subdivisions (a) and (b).
(3) The epinephrine auto-injector used must be stored and maintained as directed by the
manufacturer's instructions for that product.
(4) The user must have successfully completed a course of training by an authorized
training provider, as described herein, and have a current certification of training issued by such
a provider. The minimum training established pursuant to this provision shall include all of the
following:
(A) Techniques for recognizing circumstances, signs and symptoms of anaphylaxis.
(B) Standards and procedures for proper storage and emergency use of epinephrine autoinjectors.
(C) Emergency follow-up procedures, including activation of the Emergency Medical
System, by calling the emergency 911 phone number or otherwise alerting and summoning more
advanced medical personnel and services.
(D) Compliance with all regulations governing the training, indications, use and
precautions concerning epinephrine auto-injectors.
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(E) Written material covering the information required under this provision, including the
manufacturer's product information sheet on the particular epinephrine auto-injector in
possession of the user.
(F) Completion of a training course in cardiopulmonary resuscitation and the use of an
automatic external defibrillator (AED) for infants, children and adults that complies with
regulations adopted by the EMSAuthority and the standards of the American Heart Association
or the American Red Cross, and a current certification for that training.
(G) Training certification for no more than two years, after which there must be
recertification by an authorized training provider.
§ 1714.23
(a) For purposes of this Section, the following definitions shall apply:
(1) An "epinephrine auto-injector," as used in Division 2.5 of this Code, means a
disposable drug delivery system with a spring-activated concealed needle that is designed for
emergency administration of epinephrine to provide rapid, convenient first aid for persons
suffering from a potentially fatal reaction to anaphylaxis, It includes such brand names as
EpiPen, and the injector consists of a 0.3 mL (or less) single-dose injectable epinephrine solution
of between 2:1000 (0.5 gm/mL) and 1:1000 (1 mg/mL) a 1:2000.
(2) "Anaphylaxis" means a potentially life-threatening hypersensitivity or allergic
reaction to a substance, such as insect stings or bites, foods, drugs, and other allergens, as well as
idiopathic or exercise-induced anaphylaxis. Symptoms of anaphylaxis may include shortness of
breath, wheezing, difficulty breathing, difficulty talking or swallowing, hives, itching, swelling,
shock or asthma.
(b) Any person described in subdivision (e) of Section 1797.197a of the Health and
Safety Code, who at the scene of an emergency situation administers in good faith and not for
compensation an epinephrine auto-injector to another who appears to be experiencing
anaphylaxis, shall not be liable for any civil damages as a result of any acts or omissions in
rendering such emergency care if that person administering the epinephrine auto-injector is
otherwise in compliance with the requirements of Section 1797.197a of the Health and Safety
Code.
(c) This Section shall not be construed to grant immunity from civil damages to any
person whose conduct in rendering such emergency care constitutes gross negligence.
(d) In order to encourage such emergency care and to promote authorized training
providers, as described in subdivision (d) of Section 1797.197a of the Health and Safety Code, to
train those persons described in subdivision (e) of that statute concerning the minimum standards
for the use and administration of epinephrine auto-injectors, no local agency, entity of state or
local government, or other public or private organization which sponsors, authorizes, supports,
develops, advises or consults concerning, finances or supervises such standards and training,
including but not limited to the California Emergency Medical Services (EMS) Authority, the
local Emergency Medical System Agency and/or by the county Department of Health, the State
Department of Health Services, the American Academy of Allergy, Asthma and Immunology,
the American Academy of Pediatrics, the American Heart Association, the American Red Cross,
and the California Medical Association, and no such authorized training provider, shall be liable
for any civil damages alleged to result from such standards or training.
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(e) Nothing in this Section shall relieve a manufacturer, designer, developer, distributor
or supplier of an epinephrine auto-injector of any liability under any applicable statute or rule of
law.
§ 4119.2
(a) Notwithstanding any other provision of law, a pharmacy may furnish epinephrine
auto-injectors to a school district or county office of education pursuant to Section 49414 of the
Education Code if all of the following are met:
(1) The epinephrine auto-injectors are furnished exclusively for use at a school district
site or county office of education.
(2) A physician and surgeon provides a written order that specifies the quantity of
epinephrine auto-injectors to be furnished.
(b) Records regarding the acquisition and disposition of epinephrine auto-injectors
furnished pursuant to subdivision (a) shall be maintained by both the school district or county
office of education for a period of three years from the date the records were created. The school
district or county office of education shall be responsible for monitoring the supply of autoinjectors and assuring the destruction of expired auto-injectors.
(c) Notwithstanding any other provision of law, a pharmacy may furnish epinephrine
auto-injectors to a person described in subdivision (e) to Section 1797.197a of the Health and
Safety Code, upon prescription of a physician made out to that person as a currently certified
trained and qualified prehospital emergency care person, first responder or lay rescuer authorized
to administer epinephrine auto-injector to another in an emergency situation. The following
requirements must be met:
(1) A physician and surgeon may only issue a prescription for epinephrine auto-injector
to a person described in subdivision (e) to Section 1797.197a, for purposes of use as a qualified
prehospital emergency care person, first responder or lay rescuer to be administered to another in
an emergency situation upon presentation of a current certificate demonstrating the person is
trained and qualified to do so under Section 1797.197a of the Health and Safety Code. The
prescription shall specify that the dispensed epinephrine auto-injector is for "EMS Purposes
Only" and the named recipient is a "Section 1797.197a Responder." The physician and surgeon
must specify the quantity of epinephrine auto-injectors to be furnished. A new prescription must
be written for any additional epinephrine auto-injectors required.
(2) The epinephrine auto-injector prescription dispensed by the pharmacy shall reflect the
name of the recipient, the designation "Section 1797.197a Responder," and "EMS Purposes
Only," in addition to dosage, use and expiration date. Included with each dispensed prescription
shall be the manufacturer's product information sheet for the product.
(3) The person described in subdivision (e) to Section 1797.197a of the Health and Safety
Code receiving the epinephrine auto-injector under these provisions must make and maintain a
record for five years reflecting dates of receipt, use and destruction of each auto-injector, the
name of any person to whom epinephrine was administered and the circumstances, and the
manner of any destruction of the auto-injector.
(4) The epinephrine auto-injector issued under these provisions may only be used for the
purposes and under the circumstances described in Section 1797.197a of the Health and Safety
Code.
(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Only a physician is authorized to prescribe epinephrine auto-injectors to patients
with a known allergy, who is at risk for a lethal anaphylactic reaction to a substance. No one
other than that patient may administer it to him or herself, even if the patient is unconscious.
Even if an EpiPen is available at the scene of an emergency, it may not be given to anyone else.
This Resolution: Would create a training program and standards for the safe and proper use of
epinephrine auto-injectors, make them available to trained first responders and group leaders,
and allow them to use it on a person suffering from a potentially fatal anaphylaxis, without
facing civil liability for trying save a life.
The Problem: Despite Good Samaritan protection fostering trained first responders and group
supervisors to provide emergency care--first aid, cardiopulmonary resuscitation and automatic
external defibrillation--for someone with a life-threatening allergic reaction, there is effectively
nothing anyone can do to prevent cardio-pulmonary shutdown unless the anaphylaxis victim has
an EpiPen and is able to self-administer epinephrine before losing consciousness. Epinephrine
saves lives. Unless specifically used by and for the person for whom it was prescribed, it may
not administered by non-physicians--even if an auto-injector is on the scene. This is a problem
encountered by school nurses for students who have not been prescribed an EpiPen, group
leaders overseeing the welfare of others on an outing, as well as first responders at the scene of
an emergency. It's not just wilderness situations--death from anaphylaxis can occur in the
middle of the city within minutes. EpiPens require a prescription and can only be used by that
person on him or herself. If given by anyone else, outside of on a physician's direction, it's
illegal and subjects the rescuer to major liability exposure. Anaphylaxis is a pervasive lethal
threat, both to those with known allergies and those who suddenly become sensitized to a
substance--be it a simple bee sting, ingestion of shell fish or being around peanuts. Most people
connected within the Emergency Medical System recognize the need for and favor this long
overdue legislation. Like first aid, CPR and AEDs, people can be effectively trained in the
indication and safe use of EpiPens.
IMPACT STATEMENT
This resolution will not conflict with any other law, statute or rule. It augments and facilitates the
present statutory scheme for first aid, CPR and AED emergency services with Good Samaritan
immunity (22 Cal. Code Reg. §§ 1797.100 et seq., 1797.200 et seq., 10000 et seq.; Division 2.5,
Health and Safety Code (Health & Safety Code, §§ 1797.196, 1797.197, 1797.189); Civ. Code,
§§1714.2, 1714.21). It will broaden the provision concerning epinephrine auto-injectors in a
school setting (Educ. Code, § 49414) and the enabling provision calling for guidelines by the
EMS Authority (Health & Safety Code, § 1797.197). Financial impact is minimal, and may even
prove a source of revenue from training.

AUTHOR AND/OR PERMANENT CONTACT: Joel Douglas, Bonne Bridges Mueller
O'Keefe & Nichols, PC, 3699 Wilshire Boulevard, 10th Floor, Los Angeles, CA 90010; phone:
213/738-5834; fax: 213/738-5888; jdouglas@bonnebridges.com
RESPONSIBLE FLOOR DELEGATE: Joel Douglas

RESOLUTION 08-06-2012
DIGEST
Amusement Park Rider Responsibility and Claims
Creates the Amusement Rider Responsibility, Liability and Unjust Claims Act to specify
amusement park rider responsibilities, limit injury claims and allow specified sanctions.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution creates the Amusement Rider Responsibility, Liability and Unjust Claims Act to
specify amusement park rider responsibilities, limit injury claims and allow specified sanctions.
This resolution should be disapproved because it (1) fails to identify what code it would be added
to, (2) attempts to over regulate in a single statutory scheme matters best left to individual
amusement parks with regard to park rules, (3) imposes unnecessarily harsh limitations on
personal injury claims, and (4) the basic goals can be accomplished through simple straight
forward statutory language.
The proponent points out that 19 other states have enacted such laws, but fails to give the
Conference citations to the specific laws so that Delegates can make an informed decision.
While a number of these states, like South Carolina (see 41 S.C. Code of Laws, § 41-18-10 et
seq. at http://www.scstatehouse.gov/code/t41c018.php), have adopted equally complicated rider
responsibility laws, that does not mean California should adopt a similar statutory scheme. Such
complicated rules and regulations are better left to each individual amusement park as part of
their own rules for use at their specific park. Moreover, the resolution is unduly punitive and
restrictive of patrons’ rights. For example, the resolution would impose: a 90-day reporting
requirement that can bar civil claims; a requirement of discovery regarding pre-existing
conditions within 15 days of making a claim; and criminalization of (among other things)
running in an amusement park. By contrast, even the South Carolina statute does not purport to
limit the ability to bring civil claims: “The failure of a rider, or a rider’s parent or guardian on the
rider’s behalf, to report an injury under this subsection has no effect on the rider’s right to
commence a civil action.” (41 S.C. Code of Laws, § 41-18-320, subd. (C)(3).)
To the extent a statutory remedy is needed, simpler, more understandable, rider responsibility
rules have been suggested which would accomplish the proponent’s stated goals. For example,
Saferparks.org endorses the use of plain, reasonable Rider Responsibility requirements based on
the ASTM F-24 industry standards committee recommendations (from ASTM F770, section 5),
which acknowledge that there are inherent risks in amusement park rides, there is an assumption
of the risk, and that patrons have a duty to behave prudently, obey warnings and instructions, and
avoid participating in amusement rides while intoxicated. (http://www.saferparks.org/regulation/
rider_responsibility.php.) Several of the states identified by the proponent as having adopted

rider responsibility laws utilize these simpler standards or modifications of those simple
standards. (See, e.g., Ark. Code §23-89-514.)
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to enact the Amusement Rider Responsibility, Liability and Unjust Claims Act, to
read as follows:
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Amusement Rider Responsibility, Liability and Unjust Claims Act (“ARRLUC”)
Section 1. Short title.
This Act shall be known and may be cited as the Amusement Rider Responsibility,
Liability and Unjust Claims Act (“ARRLUC”).
Section 2. Definitions.
The following words and phrases when used in this Act shall have the meanings given to
them in this section unless the context clearly indicates otherwise:
1.
"Amusement park." A tract of land or area, used principally as a location for
amusement structures, attractions and/or rides. The term includes only permanent (not traveling
or temporary) amusement and water parks.
2.
"Amusement ride." Any device or structure, including a water-based device or
structure, that carries or conveys passengers along, around or over a fixed or restricted
route or course or within a defined area for the purpose of giving its
passengers amusement, pleasure, thrills or excitement.
3.
“Amusement attraction.” Any structure or area at an amusement park, or any
experience or play area other than a ride, designed for the activity, entertainment and/or
amusement of park guests.
4.
Amusement ride “operator." Any person(s), firm, entity or corporation that is
engaged in ownership, management and/or operating of an amusement structure or ride, for the
public, at a permanent amusement or water park.
5.
Amusement ride “attendant." Any person employed or engaged in any capacity
by an amusement park operator, who is on-site at the park and engaged in operating or
overseeing an amusement attraction or ride, for the public, at a permanent amusement or water
park.
6.
"Rider." A person 14 years of age or older utilizing or otherwise interacting with
(or intending to utilize or interact with), an amusement ride or attraction. The term “rider”
includes any person who is an invitee, whether or not the person pays consideration for entering
the amusement park or engaging in an amusement ride or attraction.
Section 3. Rider's responsibility.
Responsibilities. There are inherent risks in the participation in an amusement park ride
or attraction. Since it is recognized that the participation in or on the device may be hazardous
regardless of all reasonably feasible safety measures that can be undertaken by the operator,
there is a duty for patrons to become apprised of the warnings, and the risks inherent in
participation in or on the ride or attraction if the warnings are not obeyed. Prior to participating
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in or on such amusement ride or attraction, patrons shall familiarize themselves with the posted
safety warnings, listen to recorded warnings, and ask attendants for more information, if needed,
so that they may make an informed decision of whether to participate in or on the device
notwithstanding the risks. A Rider is at all times responsible for obeying all posted warnings,
rules and instructions and/or oral or recorded warnings, rules and instructions, of the amusement
park in general, and of each specific amusement ride and attraction or area, and for acting in no
less than a reasonably prudent manner at all times to protect themselves from injury and to avoid
causing injury to others. Accordingly, rider shall at all times abide by the following:
1.
A rider must adhere to the proper manner of boarding and dismounting from a
ride, and may not board or dismount in a manner which is reckless, or contrary to warnings, rules
and instructions (whether oral, recorded, posted on signage or otherwise), nor contrary to the
manner in which an attendant is boarding others. A rider may not board or dismount from an
amusement ride except at the designated place, as indicated (indications may include, but are not
necessarily limited to, signage, ride attendant instructions, recorded messages, visual markers
and cues such as painted lines or directional arrows on a walkway, barriers or other structures
designed to funnel people safety and orderly on and off a ride). Accordingly, riders shall not (by
way of example, and not intended to be comprehensive) enter at a ride’s exit, or climb on, over
or under barricades or other barriers or dividing lines, structures or landscaping, nor shall a rider
position one’s self on or about a ride intentionally out of sight of a ride attendant or before the
attendant has communicated that it is permissible to do so, nor enter water attractions except at
the designated point of entry. It is a rider’s responsibility to proactively read signs, heed oral and
visual cues and markers, and/or ask attendants for help or clarification, when in doubt as to the
proper boarding and dismounting of a ride.
2.
Riders must strictly adhere to warnings, rules and instructions (whether oral,
recorded, posted on signage or otherwise), regarding weight and height limits on rides.
3.
Riders shall not run in any area of an amusement park (including without
limitation, on stairways), except to the extent that an amusement park has a specific activity or
area which is expressly intended to permit running.
4.
Riders may not climb on, jump over or under, hang, crawl or walk atop, any rides,
attractions or structures, except where it may be expressly permitted to do so.
5.
A rider may not throw or expel any object, matter or material from an amusement
ride, nor throw or otherwise cause to be airborne, any object, matter or material at or onto any
ride or attraction or other riders.
6.
A rider may not put or place any chemical, substance, material or other foreign
object in or on any amusement park ride or attraction.
7.
A rider may not act in any manner contrary to posted and/or oral and or recorded
warnings, rules and instructions, nor directional markers and cues, while riding in, or on, an
amusement ride, or while waiting to board a ride.
8.
A rider shall promptly notify an attendant if the rider becomes aware of any
hazard or other problem with a ride or the ride’s restraint system, or if the rider feels physically
or mentally incapable of safely participating in the ride or attraction.
9.
Line cutting or pushing at an amusement park is forbidden.
10.
A rider may not initiate or engage in a fight or physical altercation, nor threaten
violence, against any other person.
11.
A rider may not engage in any reckless act or activity which may tend to injure
himself or others.
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12.
A rider shall not throw water ride tubes, nor use any other objects to strike or trip
other people.
13.
A rider shall hold the proper body position on a ride, as instructed by applicable
warnings, rules and instructions (whether oral, recorded, posted on signage or otherwise).
14.
It is prohibited to enter into ride “exit” areas, or “no access,” “keep out,” “danger
- do not enter,” “employee only” or other areas not intended for riders.
15.
While using amusement rides that require steering or control of one’s self or a
mobile device, a rider shall maintain reasonable control of his/her speed and direction at all
times. A rider shall not steer the ride in such a manner as to intentionally harm, bump (except
where bumping is an expressly permissible part of the ride), distract or cause an accident of
another person, nor shall a rider do anything to cause or attempt to cause the disabling,
malfunction or misdirection of another person’s ride.
16.
A rider shall not exit a ride or ride area except as directed by an attendant once the
ride is fully stopped and no longer “live” (except as may be reasonably prudent to protect one’s
own safety and/or the safety of others).
17.
A rider may not rise out of his/her seat on a ride where riders are intended to be
seated, nor assist or cause others to do so.
18.
A rider may not protrude body parts out of a ride, where the rider has otherwise
been instructed not to do so (whether by warning signs, visual cues and markers, recorded
messages, orally, or otherwise).
19.
A rider shall not damage or tamper with his/her restraining or other safety device,
nor that of another, once the rider is seated or otherwise positioned in anticipation of a ride’s
beginning, nor while a ride is “live” or in motion.
20.
A rider shall not disengage or otherwise disable (nor attempt any of the same),
any safety device, seat belt, harness or other restraining device, before, during or after movement
of the ride has started except at the express instruction of the operator.
21.
A rider may not disembark or attempt to disembark from any amusement ride
before, during or after movement of a ride has started, except at the express instruction of the
operator.
22.
A rider may not board or attempt to board any amusement ride if he/she is under
the influence of alcohol, drugs or any other substance (including without limitation prescription
medication), which impacts his/her ability to safely use the ride, and to comprehend and abide by
the posted and/or oral or recorded warnings, rules or instructions, in an emotionally stable,
mentally and physically alert manner. The operator (including any attendant, or third-party
security staff) may prevent a rider who in the operator’s good faith judgment is perceptibly or
apparently under the influence of alcohol, drugs or any other substance (including without
limitation prescription medication), from riding on an amusement ride or participating in any
attraction. An operator who prevents a rider from boarding a ride or participating in an attraction
in accordance with this paragraph shall not be criminally or civilly liable in any manner or to any
extent whatsoever, the safety of persons always being the foremost concern at an amusement
park.
23.
The operator (including any attendant, or third-party security staff) may prevent a
rider from participating in a ride or attraction who, in the operator’s good faith judgment, lacks
the recommended physical attributes to safely engage in the ride or attraction, which may include
without limitation, weight and height requirements, the use of all limbs, and the ability to see,
hear and comprehend all warnings, rules and instructions however conveyed, and potential
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hazards. An operator who prevents a rider from boarding a ride or from participating in an
attraction in accordance with this paragraph shall not be criminally or civilly liable in any
manner or to any extent whatsoever, the safety of persons always being the foremost concern at
an amusement park.
24.
The operator (including any attendant, or third-party security staff) may prevent a
rider from participating in a ride or attraction who, in the operator’s good faith judgment, is not
paying attention to the warnings, rules and instructions, or who is engaging is “rough house” or
“horse play” or other behavior which suggests a safety threat or concern. The operator shall
always have the final say on who may or may not participate in a ride or attraction, the safety of
persons always being the foremost concern at an amusement park.
25.
A rider may not alter or enhance the intended speed, course or direction of a ride
by using any unauthorized device, instrument or any other method.
26.
A rider shall not attempt to gain access to controls of an amusement ride designed
solely to be operated by employees of amusement parks.
27.
A rider 14 years of age or older embarking on a ride or entering an attraction,
after failing to pay appropriate consideration for its use, when required by amusement park rules
and regulations, shall be deemed to be a trespasser. Notwithstanding, a person shall not be
deemed a trespasser who, because of deafness, blindness, or mental limitation, is not capable of
understanding the posted rules and/or oral or recorded instructions.
28.
As used in sub-section 28 above, the following words and phrases shall have the
following meanings: "Blindness." A condition such that an individual has 3/60 or 10/200 or less
normal vision. "Deafness." A condition such that an individual is totally deaf or whose hearing
is so impaired that he is unable to understand or communicate the spoken English language.
29.
A rider who violates any of his/her aforementioned obligations in this Section 3,
where the rider’s actions constituted a reckless disregard for the safety of others, shall be guilty
of a misdemeanor and, upon conviction, may be fined not more than one thousand dollars, or
imprisoned not more than sixty (60) days, or both.
Section 4. Rider Assumption of Risk & Pre-existing Conditions.
A rider must act at all times with no less care than that of a reasonably prudent person. A
rider is responsible at all times for making reasonably prudent decisions, including without
limitation, when a rider decides to enter or leave an amusement park, and when a rider selects
which rides and attractions he/she will participate in, particularly in light of their own physical
conditions (including without limitation, prior injuries or conditions, or mental, emotional, or
medical conditions and history). Accordingly:
1.
Assumption of Risk. A rider shall be deemed to have assumed the risk of each
amusement park ride, attraction or other activity he/she willfully participates in, and each of its
inherent risks, except to such extent (if any) that injury or death was proximately caused by
hidden, hazardous defects.
2.
Preexisting Conditions. A rider with known, pre-existing physical conditions may
not maintain a claim against an amusement park for personal injury damages relating to that preexisting condition, where a reasonably prudent person would or should have known that the
activity was too strenuous or risky for that particular rider. In any such case, the operator shall
be entitled to summary judgment, dismissal, or directed verdict, as the case may be.
3.
A rider, after making claims of injuries at an amusement park, must disclose in
writing, within fifteen (15) days upon demand by the operator, all instances where rider has
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previously made claims, or had material complaints of pain or discomfort, or missed work or
received worker’s compensation, relating to the body part(s) in question. Failure to truthfully
and completely reveal all prior information shall entitle the operator to summary judgment,
dismissal, or directed verdict (as the case may be), and an award of reasonable attorneys’ fees,
costs and expenses, in addition to court-ordered sanctions by the judge, should the judge
determine that the plaintiff’s counsel was aware of or a party to the concealment of such
information.
4.
Pre-existing conditions include, without limitation, prior injuries or conditions,
mental, emotional, or medical conditions and history, such as (by way of example only),
pregnancy; injuries to the back, neck, or head; prior joint or bone injuries and disorders; a history
of seizures or nervous system conditions; heart conditions; diseases and sicknesses; motion
sickness; fear of heights, speeds, or of being confined; those with other health problems that may
make them more vulnerable to injury while participating in an amusement park’s rides or
attractions.
Section 5. Warnings, Rules and Instructions.
1.
Warnings, rules and instructions at amusement parks shall be in English. No
amusement park operator shall be required to post any warnings, rules and instructions in any
language other than English. No operator shall be criminally or civilly liable in any manner, for
a failure to have warnings, rules or instructions in a language other than English.
2.
A rider may not maintain an action against an amusement park operator for
inadequate warnings, rules or instructions, where warnings, rules or instructions addressing the
alleged cause of injury or death were (at the time of injury or death) adequate. An adequate
warning, rule or instruction is one which is placed or otherwise communicated at the ride or
attraction or entrance (as the case may be), clearly identifies the danger or hazard at issue, and is
conspicuous and legible. Warnings, rules and instructions may be written, stated or recorded,
and/or be comprised of directional signals and pictograms, or any combination thereof. An
operator shall be entitled to summary judgment, dismissal, or directed verdict (as the case may
be), on the issue of warnings adequacy, where the judge holds that the warnings were adequate
as defined herein.
Section 6. Rider’s Obligation to Timely Report Incidents
1.
Rider shall report in writing to the operator all of the details of any alleged injury
incident as soon as possible. The rider shall cooperate in good faith to provide all relevant
information. The report shall include the rider's name and address, a brief, truthful description of
the incident and injuries claimed (including the location, date, time and alleged cause), the name
and address of the ride operator, others involved, witnesses (if any) and any pre-existing health
conditions which may be related to the incident.
2.
As a precondition to bringing any suit in connection with an injury against an
amusement park operator, a rider shall make the aforementioned report in writing to the
amusement park operator within no later than (90) days from the time of the incident giving rise
to the suit. Failure to notify the operator within such ninety (90) days shall automatically bar a
rider’s claims.
3.
If a rider brings suit without having provided the amusement park operator with
the requisite report, the operator shall be awarded (i) summary judgment; and (ii) all of its
reasonable attorneys’ fees, costs, and expenses.
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4.
The operator shall conspicuously post notice of the reporting requirement at each
official entrance and exit of the amusement park, and at each first aid station or at the designated
office (if any) where incident reports are taken.
5.
The sign shall be no smaller than 8 ½ inches wide by 11 inches tall.
6.
The header of the sign shall be in all-caps, and state:
NOTICE
INJURED AT THE PARK?
7.

The text of the sign which follows the header shall read as follows:
Failure to report an alleged injury within 90 days of your alleged
incident waives all rights you may have to a legal claim.
WARNING - Making false or exaggerated claims, or withholding
relevant evidence as to the actual cause of an incident, may subject
you to civil and criminal penalties.

8.
The background of the sign shall be white.
9.
The word “NOTICE” shall be no smaller than 72-point type, and shall appear in a
shade of blue.
10.
The words “INJURED AT THE PARK?” shall be no smaller than 36-point type,
and shall appear in black.
11.
All text below the header shall appear in black, and be in one of the following
fonts (within the operator’s discretion): Times New Roman, Arial, or Garamond type-font. The
text shall be no smaller than 24-point type.
12.
The word “WARNING” shall appear in red.
13.
The operator may use a colored border or border design, around the sign’s edges,
provided it does not cover any of the sign’s text. The operator may also place its name or logos
at the bottom of the sign, below all text.
14.
In order to facilitate reporting of accidents or injuries, every amusement park
operator shall designate an office or location as a site for reporting accidents and injuries, such as
a first aid station. The general manager or other appointed manager of an amusement park may
also serve as the point of contact. A designated location shall either be staffed during regular
operating hours or have staff readily available to attend to riders with alleged injuries, and at all
time of operation a manager shall be available to attend to alleged injuries. An operator shall
reasonably designate and identify more than one such office or location and/or manager as
needed, so that no area containing amusement park rides is further than reasonable walking
distance to obtain assistance and make a report.
Section 7. A Rider’s Rights.
Except as provided for herein, nothing contained in this Act shall be construed as limiting or
otherwise preventing the maintenance of an action against an amusement operator for negligent
construction, maintenance or operation of an amusement ride.
Section 8. Unjust Claims.
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1.
With any jury trail for personal injury or death against an amusement park
operator, the court shall provide for the following in the jury instruction:
2.
If the jury finds 100% for the defendant, then the jury shall be directed to
determine whether or not the jury finds (a) the plaintiff’s claims were frivolous in nature or
brought or maintained in bad faith; or (b) plaintiff fraudulently or in bad faith inflated his/her
medical bills or other damages; or (c) plaintiff lied or materially misrepresented the extent of
his/her injuries or how they occurred.
3.
If the jury finds that (a) the plaintiff’s claims were frivolous in nature or brought
in bad faith; or (b) plaintiff fraudulently or in bad faith inflated his/her medical bills or other
damages; or (c) plaintiff lied or materially misrepresented the extent of his/her injuries or how
they occurred; then the operator shall be awarded all of its reasonable attorneys’ fees, costs, and
expenses.
4.
With a judge trial for personal injury or death against an amusement park
operator, if the judge finds for the defense, then the judge shall award attorneys’ fees, costs, and
expenses to the defendant, if the judge holds any of the following: (a) the plaintiff’s claims were
frivolous in nature or brought or maintained in bad faith; or (b) plaintiff fraudulently or in bad
faith inflated his/her medical bills or other damages; or (c) plaintiff lied or materially
misrepresented the extent of his/her injuries or how they occurred.
5.
The judge shall, in his/her discretion, award sanctions against a plaintiff’s
attorney(s) if the judge determines that the (a) the plaintiff’s claims were frivolous in nature or
brought or maintained in bad faith, and the attorney knew or reasonably should have known of
the same; or (b) plaintiff or plaintiff’s attorney(s) fraudulently or in bad faith inflated the medical
bills or other damages, in an attempt to inflate the settlement value or potential verdict at trial; or
(c) plaintiff lied or materially misrepresented the extent of his/her injuries or how they occurred,
and plaintiff’s attorney(s) knew or should have known of the same.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing Law: California does not have a “rider responsibility” law, unlike at least 19 other
states, to hold amusement park patrons responsible for the consequences of their own reckless or
willful behavior (e.g., AR, GA, IA, LA, MA, ME, MI, MN, NY, NC, NJ, NV, OH, OK, PA, SC,
TX, UT, WV).
This Resolution: This Act would create a new law to combat the rash of frivolous, fraudulent
and unjust lawsuits against amusement parks, by making amusement park patrons responsible for
their own behavior; providing for the possibility of a misdemeanor where one’s reckless conduct
injures others; providing for attorneys’ fees where a claim is frivolous, fraudulent or
exaggerated; and providing for sanctions of plaintiff’s counsel in specific situations where
counsel knew or should have known they were pursuing a claim with a dishonest basis. This new
Act would also require that amusement park patrons notify a park within ninety (90) days of an
alleged injury at the park, as an additional measure to combat the problem of plaintiffs’
fabricating incident claims.

The Problem: Amusement parks in California are highly regulated by OSHA to help ensure
safety for patrons. There are no regulations or laws, however, to regulate the behavior of
amusement park patrons--despite the fact that the majority of amusement park incidents are
caused by the negligent or wilful behavior of patrons, including patrons who ignore ride
warnings and who knowingly participate in activities hazardous to themselves due to their preexisting conditions.
Amusement parks are a vital component of California’s #1 industry--tourism and leisure.
Nonetheless, California’s amusement parks are under siege with claims that are wildly
exaggerated. Amusement parks are also a prime target for “scam” lawsuits, where people are
injured elsewhere, but then claim that an accident or injury happened at an amusement park.
These unjust claims are costing California’s amusement parks millions of dollars a year to
defend, and thereby causing significant damages to California’s economy. Because judges
virtually never grant a summary judgment motion in a personal injury case against amusement
parks, defending a single case (with biomechanical and medical experts, depositions, etc.) can
easily cost $50,000 - $250,000. These huge legal and related insurance costs result in lost jobs
and higher prices at parks, create a barrier to entry, and discourage investment and expansion.
Many smaller amusement park businesses in this state are just one lawsuit away from
bankruptcy. Finally, insurance costs, the number of litigated cases, and the per-case litigation
defense costs have all significantly increased over the past few years. The current legal climate
has fostered the idea that amusement park lawsuits are a ticket to a financial windfall —
regardless of a case’s validity.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Michael L. Baroni, Esq., General Counsel Palace Entertainment, 4590 MacArthur Blvd. - 4th Floor, Newport Beach, CA 92660
(949) 797-9746, mbaroni@palaceentertainment.com
RESPONSIBLE FLOOR DELEGATE: Michael L. Baroni, Esq.

RESOLUTION 08-07-2012
DIGEST
Personal Injury Actions: Medical Damages
Adds Civil Code section 3284 to award an injured plaintiff damages for the reasonable value of
medical services provided, rather than the amount actually paid to, or accepted by, a health care
provider.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution adds Civil Code section 3284 to, award an injured plaintiff damages for the
reasonable value of medical services provided, rather than the amount actually paid to, or
accepted by, a health care provider. This resolution should be disapproved—as presently
crafted—because it would single out one class of plaintiffs to receive economic damages in an
amount greater than that required to fully compensate the plaintiffs for their losses.
Although the collateral source rule requires a defendant to pay for an injured plaintiff’s medical
expenses even if those expenses were covered by medical insurance, the amount the defendant
was required to pay was the subject of a split of authority prior to the Supreme Court’s decision
in Howell v. Hamilton Meats & Provisions, Inc. (2011) 52 Cal. 4th 541. That case held that a
plaintiff’s recovery from a defendant of medical specials, beyond general damages, is only meant
to be compensatory—to reimburse, so that reasonable costs incurred can be paid and collateral
source payors reimbursed.
This resolution is designed to abrogate the holding in Howell, but the proponents do not offer
sufficient justification for treating this class of plaintiffs differently from other plaintiffs.
Plaintiffs who recover for medical expenses paid by their insurers usually must reimburse their
insurer, but presumably the amount they must reimburse is the amount the insurer paid, and not
the reasonable value of the medical services. Were it otherwise, any amount the plaintiff was
required to pay out-of-pocket in excess of the amount the insurer had paid would form another
component of recoverable damages, even under the holding in Howell. If the concern is that the
tortfeasor is unjustly enjoying the benefit of the injured plaintiff having paid to have health
insurance in place, one possible remedy would be to provide that any increase in the plaintiff’s
health insurance premium as a result of the defendant’s conduct constitutes a portion of
recoverable damages.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Civil Code section 3284 to read as follows:

1
2
3
4
5
6
7
8
9
10
11

§ 3284
(a) To ensure the public policy of all injured persons being compensated equally, an
injured person shall be entitled to recover the reasonable value of medical services provided
without regard to the amount actually paid to or accepted by a health care provider as payment in
full for care and treatment of the injured person.
(b) Nothing in this section abrogates the lien rights provided for in Sections 3040 and
3045.1 of this code, or Section 14124.791 of the Welfare and Institutions Code. This section
shall have no effect on the rights of parties under Section 3333.1 of this code or of public entities
under Section 985 of the Government Code.
(c) It is the intent of the Legislature to supersede and abrogate the decision in Howell v.
Hamilton Meats & Provisions, Inc. (2011) 52 Cal.4th 541.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing Law: Under the collateral source rule, a tort defendant is not entitled to deduct from the
plaintiff’s damages benefits the plaintiff may receive from sources independent of the defendant.
In Howell v. Hamilton Meats & Provisions, Inc. 52 Cal.4th 541 (2011), the Supreme Court held
that, when a plaintiff receives medical care and treatment for injuries caused by the defendant,
but the health care provider accepts from a third party less than the provider’s usual and
customary charges as payment in full—such as when the provider accepts benefits from
plaintiff’s health plan at discounted rates—the difference between the provider’s usual and
customary charges and the discounted payment is not a collateral source benefit. Therefore,
plaintiff’s medical damages are limited to the amount that the provider accepted from the third
party.
This Resolution: Would allow an injured plaintiff to recover damages for the reasonable value of
medical services provided without regard to the amount actually paid to or accepted by a health
care provider.
The Problem: In Helfend v. Southern California Rapid Transit Dist. (1970) 2 Cal.3d 1, 9-10, the
California Supreme Court explained that the collateral source rule “embodies the venerable
concept that a person who has invested years of insurance premiums to assure his medical care
should receive the benefits of his thrift,” and “the tortfeasor should not garner the benefits of his
victim’s providence.” Similarly, the Restatement Second of Torts, § 920A, comment b, states:
“[I]t is the position of the law that a benefit that is directed to the injured party should not be
shifted so as to become a windfall for the tortfeasor. If the plaintiff was himself responsible for
the benefit, as by maintaining his own insurance or by making advantageous employment
arrangements, the law allows him to keep it for himself.”
It is a benefit to an injured plaintiff when a health care provider agrees to accept less for
plaintiff’s care and treatment than the provider’s usual and customary charges. When that
benefit is from a source wholly independent of the defendant, it should not constitute a windfall

to the defendant, particularly when that benefit is the direct result of plaintiff’s own thrift and
foresight in procuring medical insurance coverage.
In Howell, the California Supreme Court held that the collateral source rule does not apply to this
benefit, and any change to the collateral source rule should be left to the Legislature. (Howell,
supra, 52 Cal.4th at 578.) The substance of this resolution was embodied in SB 1528 (20112012 Session). This resolution encourages the legislature to accept the Supreme Court’s
invitation.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, 2431 Capitol Avenue,
Sacramento CA 95816, telephone (916) 444-6171, fax (916) 441-5810, email
jae@eisenlegal.com.
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen

RESOLUTION 08-08-2012
DIGEST
Agriculture: Entry of Judgment on Civil Penalties by County Agriculture Commissioners
Amends Food and Agricultural Code section 43003 to allow County Agriculture Commissioners
to enter judgments on civil penalties.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 03-02-2009, which was approved in principle (and subsequently enacted
into law).
Reasons:
This resolution amends Food and Agricultural Code section 43003 to allow County Agriculture
Commissioners to enter judgments on civil penalties. The resolution should be approved in
principle because it provides a mechanism for civil penalties levied by a County Agricultural
Commissioner to be enforced, using a procedure common in other areas of the Food and
Agricultural Code.
Although the provision requiring that courts not charge any filing fee for the entry of judgment
on a Commissioner’s order of civil penalties could be construed as an unfunded mandate, it is
consistent with Government Code section 6103, which bars courts from charging filing fees to
county officials acting in their official capacities. The resolution might benefit from making
reference to that section. For example, after Resolution 03-02-2009 (making similar changes to
Food and Agriculture Code section 46017, regarding organic foods) was passed by this
conference, it was amended to add a specific reference to Government Code section 6103, before
being enacted into law.
TEXT OF RESOLUTION
RESOLVED, that the Conference of the California Bar Associations recommends that legislation
be sponsored to amend Food and Agricultural Code section 43003 to read as follows:
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§ 43003
(a) In lieu of civil prosecution, the secretary or the commissioner may levy a civil penalty
against any person violating this division or any regulation adopted pursuant to its provisions.
Except as provided in subdivisions (b) and (c), the civil penalty for each violation shall be, for a
first violation, a fine of not more than five hundred dollars ($500). For a second or subsequent
violation, the fine shall be not less than one hundred dollars ($100), nor more than one thousand
dollars ($1,000).
(b) The secretary or the commissioner may, for a first violation, levy a civil penalty not to
exceed three thousand dollars ($3,000) for each violation of Section 42945, 42948, 42949,
42951, subdivision (b) of Section 44971, Section 44972, subdivision (c) of Section 44974, or
Section 44986.
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(c) The secretary or the commissioner may, for a first violation, levy a civil penalty not to
exceed five hundred dollars ($500) for each violation of Section 44973, 44982, 44983, 44984,
45031, 45034, or 45035. For a second or subsequent violation, or for a violation involving
avocados worth five hundred dollars ($500) or more, the fine shall be not less than two hundred
fifty dollars ($250) nor more than five thousand dollars ($5,000).
(d) Before a civil penalty is levied, the person charged with the violation shall receive
notice of the nature of the violation and shall be given an opportunity to be heard. This shall
include the right to review the evidence and a right to present evidence on his or her own behalf.
(e) The person fined may appeal to the secretary within 10 days of the date of receiving
notification of the fine. The following procedures apply to the appeal:
(1) The appeal need not be formal, but it shall be in writing and signed by the appellant or
his or her authorized agent, and shall state the grounds for the appeal.
(2) Any party may, at the time of filing the appeal or within 10 days thereafter, present
written evidence and a written argument to the secretary.
(3) The secretary may grant oral arguments upon application made at the time written
arguments are filed.
(4) If an application to present an oral argument is granted, written notice of the time and
place for the oral argument shall be given at least 10 days before the date set therefor. The times
may be altered by mutual agreement.
(5) The secretary shall decide the appeal on any oral or written argument, briefs, and
evidence that he or she has received.
(6) The secretary shall render a written decision within 45 days of the date of appeal or
within 15 days of the date of oral arguments.
(7) On an appeal pursuant to this section, the secretary may sustain, modify by reducing
the amount of the fine, or reverse the decision of the commissioner. A copy of the secretary's
decision shall be delivered or mailed to the appellant and the commissioner.
(8) Review of the decision of the secretary may be sought by the appellant pursuant to
Section 1094.5 of the Code of Civil Procedure.
(f) After the exhaustion of the appeal and review procedures provided in this section, the
commissioner or his or her representative may file a certified copy of a final decision of the
commissioner that directs the payment of a civil penalty and if applicable, a copy of any decision
of the secretary or his or her representative rendered on an appeal from the commissioner's
decision and a copy of any order that denies a petition for a writ of administrative mandamus,
with the clerk of the superior court of any county. Judgment shall be entered immediately by the
clerk in conformity with the decision or order. No fees shall be charged by the clerk of the
superior court for the performance of any official service required in connection with the entry of
judgment pursuant to this section.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: Confers upon County Agricultural Commissioners the authority to issue civil
penalties for violations of fruits, nuts and vegetables standardization laws and regulations.

However, unlike other civil penalty provisions, the current language of Food and Agricultural
Code section 43003 makes no provision enabling the Commissioner to enforce a decision under
this section by entering the judgment in superior court should the respondent fail to pay the
penalty as ordered.
This Resolution: Adds a new subdivision (f) which includes language nearly identical to similar
civil penalty provisions granting such authority to the Commissioners of Agriculture or the
Sealers of Weights and Measures. (See, e.g., Food & Agr. Code, § 12999.5, subd. (t) [violations
of pesticide laws and regulations]; Bus. & Prof. Code, § 12015.3, subd. (d) [violations of weights
and measures laws and regulations].)
The Problem: Without this authority, the Commissioners have very little if any leverage short of
going to the District Attorneys for criminal prosecution, or to County Counsel to request the
superior court for an injunction when respondents fail to pay civil penalties. Once judgment is
entered in superior court, then the Revenue and Recovery Office of the County of San Diego, or
similar office in other counties, can proceed to enforce the Commissioner's Decision and Order,
and relieve her staff of this burden.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Sally Lorang, County of San Diego
Department of Agriculture, Weights and Measures, 9325 Hazard Way, Suite 100, San Diego,
California 92123-1292, voice 858-694-3976, fax 858-467-9697, sally.lorang@sdcounty.ca.gov
RESPONSIBLE FLOOR DELEGATE: Sally Lorang

RESOLUTION 08-09-2012
DIGEST
Recovery of Attorney’s Fees and Costs for Patient Safety Whistleblower
Amends Health and Safety Code section 1278.5 to clarify the right to recover legal costs of
pursuing patient safety whistleblower cases includes reasonable attorney fees and expert witness
fees.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Health and Safety Code section 1278.5 to clarify the right to recover
legal costs of pursuing patient safety whistleblower cases includes reasonable attorney fees and
expert witness fees. This resolution should be disapproved because it would contravene existing
California law on awards of expert fees by singling out this class of case for an automatic expert
fee award.
Health and Safety Code section 1278.5, subdivision (g) defines three classes of persons who can
recover for discrimination while working at a health facility as defined in subdivision (i):
employees, health care workers, and members of the medical staff. In 2007, subdivision (g) was
amended to provide that part of the relief available to the plaintiffs included “the legal costs
associated with pursuing the case …,” however the Legislature did not define what “legal costs”
were intended to be recoverable. (Stats. 2007, ch. 683, § 1 (AB 632).) This resolution seeks to
clarify the language by specifying that “legal costs” includes reasonable attorney fees and expert
witness fees.
Under current law, a prevailing party is only entitled to an award of attorney fees if authorized by
contract, statute or case law. (Code Civ. Proc., §1033.5, subd. (a)(10).) Likewise, expert witness
fees are usually not recoverable as costs, except where ordered by the court (Code Civ. Proc.
§1033.5, subd. (b)(1)) or as allowed under Code of Civil Procedure section 998 (Code Civ. Proc.
§998, subd. (c)(1) and (d)). This resolution would allow recovery of attorney’s fees and expert
witness fees in a patient safety whistleblower case by adding the following clarifying language
following subdivision (g): “’Legal costs’ include reasonable attorney’s fees and costs, including
expert witness fees.”
While it might be good policy to clarify that the term “legal costs” means recovery of attorney’s
fees, placing the statute in line with similar special-group discrimination statutes in California,
there is virtually no reason why this type of case should be singled out to receive the added
benefit of an automatic expert witness fee award. There are plenty of equally important types of
cases that require extensive reliance on expert witnesses (e.g. medical malpractice) where the
parties are not entitled to an automatic award of expert witness fees. Upending California law
regarding expert witness fees in favor of one group without substantial justification should not be

allowed under the guise of clarification. This resolution should be disapproved as currently
drafted.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend California Health and Safety Code section 1278.5 to read as follows:
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§ 1278.5
(a) The Legislature finds and declares that it is the public policy of the State of California
to encourage patients, nurses, members of the medical staff, and other health care workers to
notify government entities of suspected unsafe patient care and conditions. The Legislature
encourages this reporting in order to protect patients and in order to assist those accreditation and
government entities charged with ensuring that health care is safe. The Legislature finds and
declares that whistleblower protections apply primarily to issues relating to the care, services,
and conditions of a facility and are not intended to conflict with existing provisions in state and
federal law relating to employee and employer relations.
(b) (1) No health facility shall discriminate or retaliate, in any manner, against any
patient, employee, member of the medical staff, or any other health care worker of the health
facility because that person has done either of the following:
(A) Presented a grievance, complaint, or report to the facility, to an entity or agency
responsible for accrediting or evaluating the facility, or the medical staff of the facility, or to any
other governmental entity.
(B) Has initiated, participated, or cooperated in an investigation or administrative
proceeding related to, the quality of care, services, or conditions at the facility that is carried out
by an entity or agency responsible for accrediting or evaluating the facility or its medical staff, or
governmental entity.
(2) No entity that owns or operates a health facility, or which owns or operates any other
health facility, shall discriminate or retaliate against any person because that person has taken
any actions pursuant to this subdivision.
(3) A violation of this section shall be subject to a civil penalty of not more than twentyfive thousand dollars ($25,000). The civil penalty shall be assessed and recovered through the
same administrative process set forth in Chapter 2.4 (commencing with Section 1417) for longterm health care facilities.
(c) Any type of discriminatory treatment of a patient by whom, or upon whose behalf, a
grievance or complaint has been submitted, directly or indirectly, to a governmental entity or
received by a health facility administrator within 180 days of the filing of the grievance or
complaint, shall raise a rebuttable presumption that the action was taken by the health facility in
retaliation for the filing of the grievance or complaint.
(d) (1) There shall be a rebuttable presumption that discriminatory action was taken by
the health facility, or by the entity that owns or operates that health facility, or that owns or
operates any other health facility, in retaliation against an employee, member of the medical
staff, or any other health care worker of the facility, if responsible staff at the facility or the
entity that owns or operates the facility had knowledge of the actions, participation, or
cooperation of the person responsible for any acts described in paragraph (1) of subdivision (b),
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and the discriminatory action occurs within 120 days of the filing of the grievance or complaint
by the employee, member of the medical staff or any other health care worker of the facility.
(2) For purposes of this section, discriminatory treatment of an employee, member of the
medical staff, or any other health care worker includes, but is not limited to, discharge, demotion,
suspension, or any unfavorable changes in, or breach of, the terms or conditions of a contract,
employment, or privileges of the employee, member of the medical staff, or any other health care
worker of the health care facility, or the threat of any of these actions.
(e) The presumptions in subdivisions (c) and (d) shall be presumptions affecting the
burden of producing evidence as provided in Section 603 of the Evidence Code.
(f) Any person who willfully violates this section is guilty of a misdemeanor punishable
by a fine of not more than twenty thousand dollars ($20,000).
(g) An employee who has been discriminated against in employment pursuant to this
section shall be entitled to reinstatement, reimbursement for lost wages and work benefits caused
by the acts of the employer, and the legal costs associated with pursuing the case, or to any
remedy deemed warranted by the court pursuant to this chapter or any other applicable provision
of statutory or common law. A health care worker who has been discriminated against pursuant
to this section shall be entitled to reimbursement for lost income and the legal costs associated
with pursuing the case, or to any remedy deemed warranted by the court pursuant to this chapter
or other applicable provision of statutory or common law. A member of the medical staff who
has been discriminated against pursuant to this section shall be entitled to reinstatement,
reimbursement for lost income resulting from any change in the terms or conditions of his or her
privileges caused by the acts of the facility or the entity that owns or operates a health facility or
any other health facility that is owned or operated by that entity, and the legal costs associated
with pursuing the case, or to any remedy deemed warranted by the court pursuant to this chapter
or any other applicable provision of statutory or common law.
(1) “Legal costs” include reasonable attorney’s fees and costs, including expert witness
fees.
(h) The medical staff of the health facility may petition the court for an injunction to
protect a peer review committee from being required to comply with evidentiary demands on a
pending peer review hearing from the member of the medical staff who has filed an action
pursuant to this section, if the evidentiary demands from the complainant would impede the peer
review process or endanger the health and safety of patients of the health facility during the peer
review process. Prior to granting an injunction, the court shall conduct an in camera review of
the evidence sought to be discovered to determine if a peer review hearing, as authorized in
Section 805 and Sections 809 to 809.5, inclusive, of the Business and Professions Code, would
be impeded. If it is determined that the peer review hearing will be impeded, the injunction shall
be granted until the peer review hearing is completed. Nothing in this section shall preclude the
court, on motion of its own or by a party, from issuing an injunction or other order under this
subdivision in the interest of justice for the duration of the peer review process to protect the
person from irreparable harm.
(i) For purposes of this section, "health facility" means any facility defined under this
chapter, including, but not limited to, the facility's administrative personnel, employees, boards,
and committees of the board, and medical staff.
(j) This section shall not apply to an inmate of a correctional facility or juvenile facility of
the Department of Corrections and Rehabilitation, or to an inmate housed in a local detention
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facility including a county jail or a juvenile hall, juvenile camp, or other juvenile detention
facility.
(k) This section shall not apply to a health facility that is a long-term health care facility,
as defined in Section 1418. A health facility that is a long-term health care facility shall remain
subject to Section 1432.
(l) Nothing in this section shall be construed to limit the ability of the medical staff to
carry out its legitimate peer review activities in accordance with Sections 809 to 809.5, inclusive,
of the Business and Professions Code.
(m) Nothing in this section abrogates or limits any other theory of liability or remedy
otherwise available at law.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Permits recovery of “legal costs” to an individual prevailing on a statutory claim
brought under Health and Safety Code section 1278.5. The term “legal costs” is ambiguous – it
appears to mean something more than standard costs, which are already available to a prevailing
litigant under Code of Civil Procedure sections 1032 and 1033.5. Thus, unless “legal costs”
includes attorney’s fees and expert witness costs, it is superfluous statutory language. Because
the Legislature saw fit to include this term in three separate sections, it is clear that “legal costs”
refers to something more than costs recoverable under the Code of Civil Procedure.
This Resolution: Clarifies that “legal costs” includes attorney’s fees and expert witness costs, in
addition to litigation costs provided for in other statutory constructs
The Problem: The statute, as drafted, makes clear that a successful whistleblower is entitled to
something more than costs provided to any prevailing party under the Code of Civil Procedure,
but is ambiguous about what “legal costs” entail.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Larry Organ and Barbara Figari, Equality
Lawyers, LLP 407 San Anselmo Avenue, Suite 201, San Anselmo, CA 94960, (415) 453-4740,
Barbara@equalitylawyers.com.
RESPONSIBLE FLOOR DELEGATES: Larry Organ and Barbara Figari

COUNTER-ARGUMENT(S) TO RESOLUTION 08-09-2012
ORANGE COUNTY BAR ASSOCIATION
This resolution should be defeated because there is no basis for creating an entirely new
definition of costs, nor is there any indication in the statutory language that the legislature
intended to give this particular class of plaintiffs a right to recover all expert witness fees when
such fees are not awarded to other plaintiffs, including other whistle-blower plaintiffs. (See
Code Civ. Proc., § 1033.5(a)(8) and Lab. Code, § 1102.5.)

RESOLUTION 08-10-2012
DIGEST
Moving Violations: Bars Red Light Cameras
Amends Vehicle Code section 21455.5 and repeals Vehicle Code sections 21455.6 and 21455.7
to make red light cameras unlawful.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Same as Resolution 11-08-2011, which was disapproved.
Reasons:
This resolution amends Vehicle Code section 21455.5 and repeals Vehicle Code sections
21455.6 and 21455.7 to make red light cameras unlawful. This resolution should be disapproved
because a complete ban of red light cameras is extreme.
In 1993, the Legislature enacted SB 1136 (Kopp) to indefinitely authorize the use of red light
cameras (RLC) at intersections after a three-year study which showed the effectiveness of RLC
systems in reducing collisions. The Legislature’s intent in doing so was that RLC systems were
to be used for safety and to decrease collisions, not to generate revenue. Studies have shown that
RLCs have reduced T-bone collisions, but that rear-end collisions have increased. There is a
benefit to having RLC systems at intersections that have a high rate of T-bone collisions and
RLCs should not be banned. Although there are issues with RLC systems, to have an outright
ban would be extreme.
The appellate court found in People v. Khaled (2010) 186 Cal.App.4th 1, that the photos from
the RLC systems are hearsay evidence and did not fall under the “business record” or “official
record” exceptions and could not be used against a driver to prove their guilt. This finding was
recently upheld in People v. Borzakian (2012) 136 Cal.Rptr.3d 772. However, the appellate
court found in People v. Goldsmith (2012) 138 Cal.Rptr.3d 305 that the photos and videos from
the RLCs were not hearsay and were admissible. In Goldsmith, however, the City of Inglewood
presented a far more detailed record of extensive testimony from a police officer who was
involved with the automated traffic enforcement system and its operations. Because of the
conflicting rulings, it seems the issue will most likely be resolved by the Supreme Court since
the case has been taken up for review by the Supreme Court. So, at the end of the day, this all
may become a moot point.
There is currently a bill in the Appropriations Committee, SB 1303 (Simitian) which addresses
some of the recent issues with the use of RLCs.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation
be sponsored to amend Vehicle Code section 21455.5, and to repeal Vehicle Code sections

21455.6 and 21455.7, to read as follows:
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§ 21455.5
(a) No public or private governmental agency, any city or county, or the State of
California, shall install and/or operate an automated traffic enforcement system anywhere within
the State of California. The limit line, the intersection, or a place designated in Section 21455,
where a driver is required to stop, may be equipped with an automated enforcement system if the
governmental agency utilizing the system meets all of the following requirements:
(1) Identifies the system by signs that clearly indicate the system's presence and are
visible to traffic approaching from all directions, or posts signs at all major entrances to the city,
including, at a minimum, freeways, bridges, and state highway routes.
(2) If it locates the system at an intersection, and ensures that the system meets the
criteria specified in Section 21455.7.
(b) In the case of an existing automated traffic enforcement system, the system shall be
deactivated immediately upon the effective date of this statute and shall be removed no later than
6 months later. In the case of an existing automated traffic enforcement system that is the
subject of a contractual agreement between any governmental entity and a private vendor, the
automated traffic enforcement system shall be deactivated immediately upon the expiration of
the contract and removed no later than 6 months later. No contract between a government entity
and a private vendor for the operation of an automated traffic enforcement system may be
extended or renewed for a term beyond the effective date of this statute. Prior to issuing citations
under this section, a local jurisdiction utilizing an automated traffic enforcement system shall
commence a program to issue only warning notices for 30 days. The local jurisdiction shall also
make a public announcement of the automated traffic enforcement system at least 30 days prior
to the commencement of the enforcement program.
(c) Only a governmental agency, in cooperation with a law enforcement agency, may
operate an automated enforcement system. As used in this subdivision, "operate" includes all of
the following activities:
(1) Developing uniform guidelines for screening and issuing violations and for the
processing and storage of confidential information, and establishing procedures to ensure
compliance with those guidelines.
(2) Performing administrative functions and day-to-day functions, including, but not
limited to, all of the following:
(A) Establishing guidelines for selection of location.
(B) Ensuring that the equipment is regularly inspected.
(C) Certifying that the equipment is properly installed and calibrated, and is operating
properly.
(D) Regularly inspecting and maintaining warning signs placed under paragraph (1) of
subdivision (a).
(E) Overseeing the establishment or change of signal phases and the timing thereof.
(F) Maintaining controls necessary to assure that only those citations that have been
reviewed and approved by law enforcement are delivered to violators.
(d) The activities listed in subdivision (c) that relate to the operation of the system may be
contracted out by the governmental agency, if it maintains overall control and supervision of the
system. However, the activities listed in paragraph (1) of, and subparagraphs (A), (D), (E), and
(F) of paragraph (2) of, subdivision (c) may not be contracted out to the manufacturer or supplier
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of the automated enforcement system.
(e)(1) Notwithstanding Section 6253 of the Government Code, or any other provision of
law, photographic records made by an automated enforcement system shall be confidential, and
shall be made available only to governmental agencies and law enforcement agencies and only
for the purposes of this article.
(2) Confidential information obtained from the Department of Motor Vehicles for the
administration or enforcement of this article shall be held confidential, and may not be used for
any other purpose.
(3) Except for court records described in Section 68152 of the Government Code, the
confidential records and information described in paragraphs (1) and (2) may be retained for up
to six months from the date the information was first obtained, or until final disposition of the
citation, whichever date is later, after which time the information shall be destroyed in a manner
that will preserve the confidentiality of any person included in the record or information.
(f) Notwithstanding subdivision (e), the registered owner or any individual identified by
the registered owner as the driver of the vehicle at the time of the alleged violation shall be
permitted to review the photographic evidence of the alleged violation.
(g)(1) A contract between a governmental agency and a manufacturer or supplier of
automated enforcement equipment may not include provision for the payment or compensation
to the manufacturer or supplier based on the number of citations generated, or as a percentage of
the revenue generated, as a result of the use of the equipment authorized under this section.
(2) Paragraph (1) does not apply to a contract that was entered into by a governmental
agency and a manufacturer or supplier of automated enforcement equipment before January 1,
2004, unless that contract is renewed, extended, or amended on or after January 1, 2004.
§ 21455.6
(a) A city council or county board of supervisors shall conduct a public hearing on the
proposed use of an automated enforcement system authorized under Section 21455.5 prior to
authorizing the city or county to enter into a contract for the use of the system.
(b)(1) The activities listed in subdivision (c) of Section 21455.5 that relate to the
operation of an automated enforcement system may be contracted out by the city or county,
except that the activities listed in paragraph (1) of, and subparagraphs (A), (D), (E), or (F) of
paragraph (2) of, subdivision (c) of Section 21455.5 may not be contracted out to the
manufacturer or supplier of the automated enforcement system.
(2) Paragraph (1) does not apply to a contract that was entered into by a city or county
and a manufacturer or supplier of automated enforcement equipment before January 1, 2004,
unless that contract is renewed, extended, or amended on or after January 1, 2004.
(c) The authorization in Section 21455.5 to use automated enforcement systems does not
authorize the use of photo radar for speed enforcement purposes by any jurisdiction.
§ 21455.7
(a) At an intersection at which there is an automated enforcement system in operation, the
minimum yellow light change interval shall be established in accordance with the Traffic Manual
of the Department of Transportation.
(b) For purposes of subdivision (a), the minimum yellow light change intervals relating to
designated approach speeds provided in the Traffic Manual of the Department of Transportation
are mandatory minimum yellow light intervals.
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(c) A yellow light change interval may exceed the minimum interval established pursuant
to subdivision (a).
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Red lights cameras are lawful.
This Resolution: This resolution prohibits the installation and operation of red light cameras and
forces their removal.
The Problem: Red light cameras are used to bump up revenue and have no correlation with
traffic safety. They are often run by vendors who stand to make a ton of money. They are
unfairly operated with short yellow lights and with fake “snitch” notices that resemble tickets.
The City of Los Angeles has ended its use of red light cameras because of the recognition that
there is no way to force a person who receives a “notice” in the mail to show up in court. It’s
time for this scam to go. This resolution was introduced in 2011 and accepted as a LACBA
resolution. Due to a procedural glitch, the resolution was not brought to the conference floor for
debate.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; 213-974-3066;
fax (213) 626-3519; mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

COUNTER-ARGUMENT(S) TO RESOLUTION 08-10-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
This resolution is exactly the same as 11-08-2011. The proposed resolution still does not cite
any reports, studies, or statistics to support the claims put forth as a rationale for dispensing with
red light cameras. As of 2010 there are 441 cities and municipalities utilizing red lights. A 2005
study showed that red-light cameras saved society $39,000 to $50,000 annually per intersection.
That figure is based on the decrease of right-angle crashes compared to the increase in rear-end
crashes that is commonly associated with red light cameras. Localities and States vary in

compensation to private contractors for red light cameras. Most jurisdictions avoid the conflict
of interest in allowing private agencies to choose locations for red light cameras. Additionally,
such vendors are compensated at a flat rate and not based on the number of citations issued.
Numerous studies can be found and considered at the Department of Transportation’s website for
Federal Highway Administration under intersection safety and red light running.
The proponent offers no evidence whatsoever to support the assertion that red light cameras have
no correlation with traffic safety. It may be that in Los Angeles, the Court is unable to obtain
appearances from Defendants, but such is not the case elsewhere. A jurisdiction such as Los
Angeles should feel free to rid itself of such devices if its elected representatives believe such is
in the best interest of the jurisdiction. Failure in Los Angeles does not form a proper basis for a
statewide ban of these devices.

RESOLUTION 08-11-2012
DIGEST
Uniform Power of Attorney Act
Recommends that legislation be sponsored to require the California Law Revision Commission
to determine if the Durable Power of Attorney Act should be repealed.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution recommends that legislation be sponsored to require the California Law Revision
Commission to determine if the Durable Power of Attorney Act should be repealed. This
resolution should be disapproved because it does not address any specific problem with the
Durable Power of Attorney Act.
This resolution recommends that legislation be sponsored to require the Commission to study
and hold public hearings throughout the State to determine if abuses that have occurred in other
states have occurred in California. Because California is currently in a budget crisis, it does not
seem warranted to incur the costs of public hearings to determine whether or not abuses of the
Act have occurred in California. If the proponent believes there is a lack of supervision in the
discretion of an agent under a power of attorney, the proponent should propose a resolution that
would specifically address the problem and provide a solution.
Also, on July 25, 2011, Governor Brown signed into law AB 1802 (Gatto), which requires that
the powers most susceptible to abuse under a statutory Power of Attorney must be expressly
granted by the principal to the agent-in-fact. So, this resolution may be unnecessary.
TEXT OF RESOLUTION
1
2
3
4

RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to require the California Law Revision Commission to study, hold public hearings
throughout the State of California, and report to the legislature whether it is advisable to repeal
the Durable Power of Attorney Act.
PROPONENT: The Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: California Power of Attorney Law offers such benefits such as avoiding
Guardianship or Conservatorship proceedings, cutting costs to the principal, and allowing the
principal’s business to continue apace but it can also be a “license to steal.”

This Resolution: Petitions the Legislature to analyze the Uniform Power of Attorney Act
approved by the Uniform Law Commissioners in 2006 and hold hearings throughout the State to
determine if the reported abuses from around the nation have occurred in California; if abuses
that have come to the attention of relevant authorities, prosecutors and attorneys are sufficient to
warrant adopting the Uniform Act; and if there is sufficient support for the Uniform Act.
The Problem: While California Power of Attorney Law offers benefits the attorney-in-fact lacks
clear standards of conduct and has no knowledgeable monitor mandated by statute. There has
been an alarming increase in financial exploitation of incapacitated elder principals due to the
broad unsupervised discretion of the attorney-in-fact.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Gerald Thomas Richards, Contra Costa
Senior Legal Services, 1099 Baywood Lane, Hercules, CA 94547-2937, (510) 313-0080; Fax
(510) 662-4711; Cell (925) 890-0852; email: hesiod@calbears.com
RESPONSIBLE FLOOR DELEGATE: Gerald Thomas Richards

SECTION COMMENTS TO RESOLUTION 08-11-2012
TRUSTS & ESTATES SECTION OF THE STATE BAR OF CALIFORNIA
DISAPPROVE: While it is unclear from the resolution, the author seems to suggest that abuses
that are possible using a power of attorney may be so serious that powers of attorney should not
be recognized in California. If that is the intent of the resolution, then the Executive Committee
of the Trusts & Estates Section (TEXCOM) disagrees. Powers of attorney offer many benefits
and are used routinely and without problems in the great majority of planning situations for
individual clients who wish to avoid the cost, time and governmental oversight of a court
proceeding. If changes are needed to deal with demonstrated abuses, those should be focused on
specific problems that have occurred under the existing act and weighed against the benefits
offered by powers of attorney. But the power of attorney law itself should not be repealed.
The description of the resolution mentions the new Uniform Power of Attorney Act approved by
the National Conference of Commissioners on Uniform State Laws in 2006 (the "new Uniform
Act"). It may be that the resolution in fact intends to request that the California Law Revision
Commission (CLRC) study and report on the advisability of replacing California's existing
Durable Power of Attorney Act with all or portions of the new Uniform Act. TEXCOM does not
object to making that referral to the CLRC. There may be improvements in the new Uniform
Act that should be considered for adoption in California. We note, however, that TEXCOM was
intensively involved in California's adoption in 1994 of its existing power of attorney law, and
that current California law incorporates protections that were not included in the prior Uniform

Act, some of which have been adopted in the new Uniform Act. We have no reason to believe
that the new Uniform Act would better protect against possible abuses than California's existing
law, or even that the new Uniform Act is primarily geared toward preventing abuses, rather than
making powers of attorney more clear, usable and efficient.
Disclaimer
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar’s Board of Trustees
or overall membership, and is not to be construed as representing the position of the State
Bar of California. Membership in the TRUSTS and ESTATES SECTION is voluntary and
funding for section activities, including all legislative activities, is obtained entirely from
voluntary sources.

RESOLUTION 08-12-2012
DIGEST
Privilege for Communications Between Lawyer Referral Services and Client
Adds Evidence Code sections 963 through 968 and amends section 912 to add lawyer referral
services to the other authorized recipients of privileged information.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 03-01-2008, which was withdrawn.
Reasons:
This resolution adds Evidence Code sections 963 through 968 and amends section 912 to add
lawyer referral services to the other authorized recipients of privileged information. This
resolution should be approved in principle because the conversation between a client and contact
at a lawyer referral service is currently unprotected from discovery by the client’s adversary in
any legal proceeding.
Lawyer referral services are presently a hole in the chain of privileged information that flows
between lawyer and client. Typically, a client of the service will explain why he or she needs an
attorney to an employee of the service. The employee will then diagnose the type of matter
(domestic, personal injury, etc.) and refer the client to three attorneys who handle the client’s
type of case.
If litigation results, counsel opposing the client may attempt to discover information related to
the claim by subpoenaing documents and/or deposing the referral service employee. There is
currently no bar to this type of discovery. This resolution would provide that bar.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add California Evidence Code, Article 3.1, sections 963-968 and amend California
Evidence Code section 912 to read as follows:
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§ 963
As used in this article, “lawyer referral service” means a lawyer referral service certified
under and operating in compliance with California Business and Professions Code § 6155 and
the minimum standards, rules, and regulations of the State Bar governing lawyer referral
services.
§ 964
As used in this article, “client” means a person who consults a lawyer referral service for
the purpose of retaining a lawyer or securing legal service or advice from a lawyer in his
professional capacity.
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§ 965
As used in this article, “confidential communication between client and lawyer referral
service” means information transmitted between a client and lawyer referral service in the course
of that relationship and in confidence by a means which, so far as the client is aware, discloses
the information to no third persons.
§ 966
Subject to Section 912 and except as otherwise provided in this article, the client, whether
or not a party, has a privilege to refuse to disclose, and to prevent the lawyer referral service
from disclosing, a confidential communication between client and lawyer referral service.
§ 967
The lawyer referral service who received or made a communication subject to the
privilege under this article shall claim the privilege if the communication is sought to be
disclosed and the client has not consented to such disclosure.
§ 968
There is no privilege under this article as to a communication relevant to an issue of
breach, by the lawyer referral service or by the client, of a duty arising out of the relationship.
§ 912
(a) Except as otherwise provided in this section, the right of any person to claim a
privilege provided by Section 954 (lawyer-client privilege), 966 (lawyer referral service-client
privilege), 980 (privilege for confidential marital, communications), 994 (physician-patient
privilege), 1014(psychotherapist-patient privilege), 1033 (privilege of penitent),1034 (privilege
of clergyman), 1035.8 (sexual assault counselor-victim privilege), or 1037.5 (domestic violence
counselor-victim privilege) is waived with respect to a communication protected by the privilege
if any holder of the privilege, without coercion, has disclosed a significant part of the
communication or has consented to disclosure made by anyone. Consent to disclosure is
manifested by any statement or other conduct of the holder of the privilege indicating consent to
the disclosure, including failure to claim the privilege in any proceeding in which the holder has
the legal standing and opportunity to claim the privilege.
(b) Where two or more persons are joint holders of a privilege provided by Section 954
(lawyer-client privilege), 994 (physician-patient privilege), 1014 (psychotherapist-patient
privilege), 1035.8 (sexual assault counselor-victim privilege), or 1037.5 (domestic violence
counselor-victim privilege), a waiver of the right of a particular joint holder of the privilege to
claim the privilege does not affect the right of another joint holder to claim the privilege. In the
case of the privilege provided by Section 980 (privilege for confidential marital
communications), a waiver of the right of one spouse to claim the privilege does not affect the
right of the other spouse to claim the privilege.
(c) A disclosure that is itself privileged is not a waiver of any privilege.
(d) A disclosure in confidence of a communication that is protected by a privilege
provided by Section 954 (lawyer-client privilege), 994 (physician-patient privilege), 1014
(psychotherapist-patient privilege), 1035.8 (sexual assault counselor-victim privilege), or 1037.5
(domestic violence counselor-victim privilege), when disclosure is reasonably necessary for the
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accomplishment of the purpose for which the lawyer, physician, psychotherapist, sexual assault
counselor, or domestic violence counselor was consulted, is not a waiver of the privilege.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
Existing Law: Contains no provision stating that communications between a client and lawyer
referral service are privileged. This could allow discovery of such communications by an
opposing or third party.
This Resolution: Would add Evidence Code sections 963-968 to specifically provide that
communications between a client and lawyer referral service are deemed confidential and subject
to privilege.
The Problem: Under current law, communications between a client and a State Bar Certified
Lawyer Referral Service for the purpose of obtaining legal services or advice may be subject to
discovery by an opposing or third party. While we have not seen instances of this practice as of
yet, attorneys have considered it and more importantly, the uncertainty of this issue has
hampered communications between clients and lawyer referral services. Making an appropriate
referral requires candor and open communication. This resolution would address these issues by
clearly stating that communications between a client and lawyer referral service are confidential
and privileged.
A similar resolution was proposed at the conference in 2002 and ResCom recommended
approval, though the final result at the conference and any subsequent legislative efforts are
unknown. This proposed change is also in line with the American Bar Association’s Model
Rules Governing Lawyer Referral and Information Services, which provide:
Rule XIV
-- A disclosure of information to a lawyer referral service for the purpose of
seeking legal assistance shall be deemed a privileged lawyer-client
communication.
Commentary
Since a client discloses information to a lawyer referral service for the sole
purpose of seeking the assistance of a lawyer, the client's communication for that
purpose should be protected by lawyer-client privilege.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Stephen Steinberg, Vasquez Benisek &
Lindgren LLP, 3685 Mt. Diablo Blvd., Suite 300, Lafayette, CA, 94549, Phone: (925) 385-0644,
ssteinberg@vbllaw.com.
RESPONSIBLE FLOOR DELEGATE: Stephen Steinberg

RESOLUTION 09-01-2012
DIGEST
Initiatives: Constitutional Amendment Barring Initiatives from Eliminating or Restricting Rights
Amends article II, section 8 of the California Constitution to bar initiatives that seek to eliminate
or restrict the rights of any citizen or group of citizens.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Identical to Resolution 08-17-2009, as amended, and approved as amended. Identical to
Resolutions 04-07-2010 and 05-01-2011, which were approved in principle.
Reasons:
This resolution amends article II, section 8 of the California Constitution to bar the effect of
initiatives that seek to eliminate or restrict the rights of any citizen or group of citizens. This
resolution should be approved in principle to prevent a majority of voters from denying equal
protection and removing or otherwise restricting an individual or group’s protected constitutional
rights.
This resolution will prevent California voters from using the initiative process to amend the
California Constitution to limit, destroy, or remove the rights of any citizen or group of citizens.
The aim of the resolution is to affirm the function of the State Constitution as the principal
source of equality of rights in California, and to discourage costly and divisive initiatives that
would limit or otherwise remove the legal rights of certain people or groups of people.
Related to Resolution 9-03-2012.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to propose to the electors an amendment to Article II, Section 8 of the California
Constitution as follows:
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Article II, § 8
(a) The initiative is the power of the electors to propose statutes and amendments to the
Constitution and to adopt or reject them.
(b) An initiative measure may be proposed by presenting to the Secretary of State a
petition that sets forth the text of the proposed statute or amendment to the Constitution and is
certified to have been signed by electors equal in number to 5 percent in the case of a statute, and
8 percent in the case of an amendment to the Constitution, of the votes for all candidates for
Governor at the last gubernatorial election.
(c) The Secretary of State shall then submit the measure at the next general election held
at least 131 days after it qualifies or at any special statewide election held prior to that general
election. The Governor may call a special statewide election for the measure.
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(d) An initiative measure embracing more than one subject may not be submitted to the
electors or have any effect.
(e) An initiative measure shall not include or exclude any political subdivision of the
State from the application or effect of its provisions based upon approval or disapproval of the
initiative measure, or based upon the casting of a specified percentage of votes in favor of the
measure, by the electors of that political subdivision.
(f) An initiative measure may not contain alternative or cumulative provisions wherein
one or more of those provisions would become law depending upon the casting of a specified
percentage of votes for or against the measure.
(g) An initiative measure that eliminates or restricts the constitutionally-embodied
fundamental rights of any citizen or group of citizens may not be submitted to the electors or
have any effect.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
Existing Law: Under existing law, there is no explicit bar to initiatives that seek to eliminate or
restrict the constitutionally-guaranteed fundamental rights of individual citizens or a group of
citizens.
This Resolution: Seeks to create a safeguard so that voters cannot use the initiative process to
eliminate or restrict constitutionally-guaranteed fundamental rights, such as due process and
equal protection, from any individual citizen or group of citizens.
The Problem: Currently, the State Constitution does not explicitly limit the power of the people
when acting through the initiative process to target individuals or minority groups and eliminate
the fundamental rights of those individuals or minority groups. This has led most recently to
Proposition 8, which stripped the fundamental right to marry from lesbians and gay men. If this
is allowed to happen, any other unpopular minority could also be targeted for disparate treatment
just by the use of the initiative process.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Cara R. Sherman, c/o BALIF, 1800 Market
Street, Box 47, San Francisco, CA 94102, Phone (415) 865-5620, Fax: (415) 520 0708, Email:
statebar@balif.org
RESPONSIBLE FLOOR DELEGATE: Cara R. Sherman

RESOLUTION 09-02-2012
DIGEST
California Constitution: Right to Counsel in All Cases
Adds article I, section 32 to the California Constitution to provide the right to counsel in all
cases, and to have counsel provided by the government where basic human needs are at risk.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Similar to Resolution 01-06-2006, which was approved in principle. Identical to Resolution 0502-2011, which was disapproved.
Reasons:
This resolution adds article I, section 32 to the California Constitution to provide the right to
counsel in all cases, and to have counsel provided by the government where basic human needs
are at risk. This resolution should be disapproved because it is overly broad and would be costprohibitive.
In more than a half century of jurisprudence, the United States Supreme Court has held that an
indigent’s right to counsel is recognized to exist only where the litigant may lose his or her
physical liberty. (See Lassiter v. Dept. of Social Servs. (1981) 452 U.S. 18, 25-26.) As of 2006,
all but three states provided counsel for indigent parents in termination-of-parental rights
proceedings, with forty-five states also providing for counsel in other types of dependency
matters. (See Abel & Rettig, State Statutes Providing for a Right to Counsel in Civil Cases
(July/August 2006) Brennan Center for Justice, New York University School of Law
http://www.civilrighttocounsel.org/pdfs/abel.pdf.) This resolution would go even further, requiring
counsel for any indigent party “when needed to protect their rights to basic human needs,
including sustenance, shelter, safety, health, child custody, and other categories . . . .” In so
doing, it opens the door to limitless demands for representation, including in areas where the
Legislature has already provided for payment to counsel willing to take on difficult or unpopular
cases. Moreover, the resolution provides this right to all “people,” which includes corporations.
It is not disputed that a person’s ability to retain counsel bears on the quality of justice he or she
will receive in legal proceedings. However, recognition of the right proposed by this resolution
comes with an enormous price tag and requires the creation of a substantial administrative
structure. The resolution provides no suggestion as to how this right could be implemented.
Additionally, effective July 1, 2011, the Sargent Shriver Civil Counsel Act creates a six-year
pilot project under which a portion of certain court fees will be set aside for development of
models for representation of “low-income persons who require legal services in civil matters
involving critical issues affecting basic needs.” (Gov. Code, § 68650.) This “civil Gideon” law
presents a more practical approach to the identification and provision of needed representation.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add article 1, section 32 to the California Constitution to read as follows:
1
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§ 32
All people shall have a right to the assistance of counsel in cases before forums in which
lawyers are permitted. Those who cannot afford such representation shall be provided counsel
when needed to protect their rights to basic human needs, including sustenance, shelter, safety,
health, child custody, and other categories the Legislature may identify in subsequent legislation.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Does not provide counsel to litigants in many civil cases.
This Resolution: Would require the government to provide for counsel in all civil and criminal
cases which are preparing for and in the courts of California.
The Problem: Hundreds of thousands of Californians are required to be in court without a
lawyer. In some family courts, the percentage of pro se parties exceeds 75%. Six out of ten of
all middle class people who go to civil court in California do so without lawyers. Eight out of
ten litigants below the poverty line go without a lawyer. They do not know evidence or civil
procedure. Unrepresented litigants lose their house, their apartments, their children, their
property.
The extent of the unmet need for legal services is staggering. In a report, the Legal Services
Corporation found “a very serious shortage of civil legal assistance – an urgent justice gap – in
the United States.” The report concludes that at least 80% of those who require legal assistance
do not receive the help they need. (See Legal Services Corporation, Documenting the Justice
Gap in America (2005) pp. 18-19.)
The situation in California is equally grim. Though increased funding for legal services
programs, better planning at the state level, and more attention to the gap in access to legal
assistance have provided some measure of relief, only 28% of the legal needs of lower income
California residents are being addressed. (See The Path to Equal Justice, at p. 3.)
In a great many industrialized nations, access to counsel in civil cases is provided as a matter of
statutory or constitutional right. (See, e.g., Earl Johnson, Jr., Access to Justice: Will Gideon’s
Trumpet Sound a New Melody? The Globalization of Constitutional Values and Its Implications
for a Right to Equal Justice in Civil Cases (Fall 2003/Winter 2004) 2 Seattle J. Soc. Just. 201.)
The basic problem in California is that the right to counsel is viewed as charity, not as a matter of
right.

The state’s failure to provide equal access to justice is an obstacle not only to the underserved
litigants themselves, but also to the courts that struggle to function efficiently in the face of the
burgeoning number of unrepresented parties. (See The Path to Equal Justice at pp. 37, 40.)
This resolution would provide better access to justice for all California residents, particularly
those who could not otherwise afford legal representation. This resolution would also affect for
the better various court procedures and lighten the load of judges who now must facilitate the
cases of people who are unrepresented. A significant increase in state funding for legal
services would be required to implement this resolution.
IMPACT STATEMENT
This resolution does not affect any other statute, law or rule.
AUTHOR AND PERMANENT CONTACT: James J. Brosnahan, Morrison & Foerster
LLP, 425 Market Street, San Francisco, CA 94105; (415) 268-7189; jbrosnahan@mofo.com.
RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan

COUNTER-ARGUMENT(S) TO RESOLUTION 09-02-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
The proponent of this resolution provides no hint of how it would be funded, except to say a
significant increase in state funding for legal services would be required. We submit that if there
is a significant increase to be aimed at the justice system, it should be aimed at the Courts, to
enable them to provide the resources necessary for effective dispute resolution. Experience has
shown that the attitude of clients toward counsel that they do not have to pay directly varies
widely. Some are appreciative and do not abuse the benefit they are receiving, whereas others
have no appreciation for the knowledge and expertise required to provide proper representation.
Removing economics from the equation of litigation management will surely result in a higher
level of litigation generally, rather than an effort to obtain an efficient, if imperfect, resolution of
the dispute.
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be Disapproved because a significant increase in state funding for legal
services would be required for implementation of this resolution. In addition, the proposed
resolution, as worded, is very broad, seeming to provide the right to assistance of counsel, for
instance, to a plaintiff in a civil business dispute. This may lead to a significant increase in
litigation.

The SDCBA is aware that the City of San Francisco appears to have recently enacted an
ordinance similar in effect and/or scope as this Resolution. (See Rose, Testing Civil Gideon,
California Lawyer, June 2012, p.6, http://www.callawyer.com/clstory.cfm?eid=922767.) Our
state should wait and see the effects of that ordinance before even considering a potential state
wide adoption.

RESOLUTION 09-03-2012
DIGEST
Initiatives: Constitutional Amendment Barring Initiatives that Eliminate or Restrict Fundamental
Rights
Amends article II, section 8 of the California Constitution to bar initiatives that eliminate, deny
or restrict fundamental rights provided under the California Constitution to a class of citizens.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Identical to Resolution 08-17-2009 as originally submitted, which was approved as amended.
Similar to Resolutions 04-07-2010 and 05-01-2011, which were approved in principle and which
are identical to Resolution 09-01-2012.
Reasons:
This resolution amends article II, section 8 of the California Constitution to bar initiatives that
eliminate, deny or restrict fundamental rights provided under the California Constitution to a
class of citizens. This resolution should be disapproved because it would not accomplish the
stated goal of overturning Proposition 8 and the terms used are vague.
The proponent states, “The aim of the resolution is to overturn Proposition 8, which withdraws
from same-sex couples the fundamental right to marry that was previously recognized under the
California Constitution ….” However, this resolution would not accomplish that goal because it
does nothing to change the Constitution with regard to Proposition 8. The resolution is solely
designed to address the proponent’s secondary goal of preventing a repeat of Proposition 8 where
a bare majority of voters could vote to remove fundamental constitutional rights under the
California Constitution.
While the goal of ensuring California voters will not use the initiative process to amend the
California Constitution to restrict, destroy or remove fundamental constitutional rights of any
“certain class of citizens” is laudable, the language used is vague and potentially subject to
challenge for vagueness. It should be noted that the resolution attempts to narrow the focus on
“fundamental rights under the California Constitution.” However, it is unclear which
“fundamental rights.” Is it intended to apply to the entirety of Article I of the California
Constitution, or just specific sections in Article 1. If it is intended to apply solely to specific
sections in Article I, then which sections? The resolution does not specify.
Related to Resolution 09-01-2012.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article II, section 8, of the California Constitution to read as follows:
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SECTION 1: INTENT LANGUAGE
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It is the intent of the Legislature in enacting this legislation (1) to overturn Proposition 8, the
voter initiative that amended the California Constitution to add Article I, Section 7.5 to provide,
“Only marriage between a man and a woman is valid or recognized in California”; and (2) to
invalidate Article I, Section 7.5 of the California Constitution so it is given no force or effect at
any time.
Article II, § 8
(a) The initiative is the power of the electors to propose statutes and amendments to
the Constitution and to adopt or reject them.
(b) An initiative measure may be proposed by presenting to the Secretary of State a
petition that sets forth the text of the proposed statute or amendment to the Constitution and
is certified to have been signed by electors equal in number to 5 percent in the case of a
statute, and 8 percent in the case of an amendment to the Constitution, of the votes for all
candidates for Governor at the last gubernatorial election.
(c) The Secretary of State shall then submit the measure at the next general election
held at least 131 days after it qualifies or at any special statewide election held prior to that
general election. The Governor may call a special statewide election for the measure.
(d) An initiative measure embracing more than one subject may not be submitted to
the electors or have any effect.
(e) An initiative measure shall not include or exclude any political subdivision of the
State from the application or effect of its provisions based upon approval or disapproval of
the initiative measure, or based upon the casting of a specified percentage of votes in favor
of the measure, by the electors of that political subdivision.
(f) An initiative measure shall not contain alternative or cumulative provisions
wherein one or more of those provisions would become law depending upon the casting of a
specified percentage of votes for or against the measure.
(g) An initiative measure that eliminates, denies or restricts fundamental rights provided
under the California Constitution to a certain class of citizens may not be submitted to the
electors or have any effect.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: There is no current state law that expressly bars voter initiatives that take away a
fundamental right under the California Constitution from a particular group.
This Resolution: This resolution amends Article II, section 8 of the California Constitution to bar
the effect of initiatives that seek to eliminate, deny or restrict the fundamental rights of a certain
class of citizens. The aim of the resolution is to overturn Proposition 8, which withdraws from
same-sex couples the fundamental right to marry that was previously recognized under the
California Constitution, and to disallow any voter initiatives that seek to take away the
fundamental rights of any particular group.

This resolution is similar to Resolution 05-01-2011, which was approved in principle.
The Problem: Current law does not expressly restrict voters from passing an initiative that singles
out a certain class of citizens for disfavored legal status by stripping those citizens of their
fundamental legal right. This led to the passage of Proposition 8 which denied a particular class
of citizens, gays and lesbians, the fundamental right to have their committed relationships
recognized by the State with the designation of “marriage,” which the California Constitution
had previously guaranteed them.
The California Supreme Court held that the fundamental right to marry under the California
Constitution “guarantees same-sex couples the same substantive constitutional rights as oppositesex couples to choose one's life partner and enter with that person into a committed, officially
recognized, and protected family relationship that enjoys all of the constitutionally based
incidents of marriage.” (In re Marriage Cases, (2008) 43 Cal.4th 757, 829.)
In November 2008, California voters passed Proposition 8, which amended the California
Constitution to eliminate same-sex marriage. “Proposition 8 singles out same-sex couples for
unequal treatment by taking away from them alone the right to marry, and this action amounts to
a distinct constitutional violation because the Equal Protection Clause protects minority groups
from being targeted for the deprivation of an existing right without a legitimate reason. . . .
Proposition 8 worked a singular and limited change to the California Constitution: it stripped
same-sex couples of the right to have their committed relationships recognized by the State with
the designation of ‘marriage,’ which the state constitution had previously guaranteed them. . .”
(Perry v. Brown (2012) 9th Cir., Feb. 7, 2012 WL 372713.) Once recognized, fundamental
rights cannot be denied to particular groups on the ground that these groups have historically
been denied those rights. The initiative process should not be used to allow the majority to
target unpopular minorities for disparate treatment.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Cathleen S. Yonahara, Freeland Cooper &
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 5410200, facsimile (415) 495-4332, yonahara@freelandlaw.com
RESPONSIBLE FLOOR DELEGATE: Cathleen S. Yonahara

RESOLUTION 09-04-2012
DIGEST
Constitution: Supreme Court Review of Superior Court Appellate Division Opinions
Amends Article 6, section 12, subdivision (b), to permit California Supreme Court review from
superior court appellate division opinions where the court of appeal has denied transfer.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Article 6, section 12, subdivision (b), to permit California Supreme Court
review from superior court appellate division opinions where the court of appeal has denied
transfer. This resolution should be disapproved because one appeal as of right and one
discretionary appeal are sufficient, while the right to relief by writ of mandate remains available
in egregious cases.
Since early in the last century, courts have found that "[t]he state has done its full duty in
providing appellate relief for its citizens when it has provided one court to which an appeal may
be taken as of right. There is no abstract or inherent right in every citizen to take every case to
the highest court." (People v. Davis (1905) 147 Cal. 346, 349.) For cases arising from courts of
limited jurisdiction, a party may appeal as of right to the appellate division, after which that party
may take a further appeal which the court of appeal may accept in its discretion. This level of
discretionary review is similar to that review available to a litigant who originates an action in
the superior court, exercises his or her right to appeal to the court of appeal, and not having
obtained the desired outcome, petitions the supreme court to exercise its discretion to grant
review. Both levels of discretionary review have the same criteria of securing uniformity of
decision and to resolve important questions of law. While the court of appeal's denial of transfer
may leave conflicting appellate division precedent, this is no different than the supreme court's
denial of a petition for review leaving conflicting court of appeal precedent.
Where it is alleged the appellate department acted in excess of its jurisdiction, a party may file a
petition for writ of mandate seeking review in the supreme court. (See Snukal v. Flightways
Mfg., Inc. (2000) 23 Cal.4th 754, 764-765, and cases cited therein.)
This resolution is similar to Resolution 05-06-2012, which seeks to accomplish the same goal by
amending Code of Civil Procedure section 77.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Article 6, section 12, subdivision (b), of the California Constitution to read
as follows:
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Art. 6, §12
(a) The Supreme Court may, before decision, transfer to itself a cause in a court of
appeal. It may, before decision, transfer a cause from itself to a court of appeal or from one court
of appeal or division to another. The court to which a cause is transferred has jurisdiction.
(b) The Supreme Court may review the decision of a court of appeal in any cause case,
and of the appellate division of the superior court in a case certified for publication which is not
transferred to the court of appeal.
(c) The Judicial Council shall provide, by rules of court, for the time and procedure for
transfer and for review, including, among other things, provisions for the time and procedure for
transfer with instructions, for review of all or part of a decision, and for remand as improvidently
granted.
(d) This section shall not apply to an appeal involving a judgment of death.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Monterey County Bar Association
STATEMENT OF REASONS
Existing Law: Current law allows for Supreme Court review of court of appeal decisions, but
prohibits such review of the published opinions of the Appellate Division. The court of appeal
may, but is not required to, transfer published opinions to itself for decision.
This Resolution: The resolution would provide for Supreme Court review of published decisions
of the Appellate Division which are not transferred to the court of appeal.
The Problem: Constitutionally, only decisions of the Supreme Court and courts of appeal can be
published. (Art. 6, § 14.) However, over the years the practice has developed of publishing
decisions of the Appellate Division. Constitutionally, the Supreme Court can review only
decisions from the court of appeal. (Art. 6, § 12.) The Rules of Court have provisions
concerning the publication of appellate division opinions, and the ability of the court of appeal to
transfer such decisions for decision. However, the rules prohibit a petition for review from the
denial of transfer. The rules permit the Supreme Court to remove an appellate decision from
publication, but prohibit the Supreme Court from reviewing the decision. In the past it has been
suggested that the rules provide for Supreme Court review of published appellate division
decisions. The response has been that such review is not constitutionally authorized
(disregarding the fact that publication of such decisions is not constitutionally authorized, either).
Many important issues are considered and resolved almost exclusively in the appellate divisions
of the superior court, because they relate only to misdemeanor or limited civil cases. Thus a
substantial body of law has developed which is immune from Supreme Court review except
through the meat ax approach of depublication. This has resulted in many problems, including
conflicting decisions among appellate divisions, with problematic issues concerning the authority
of such decisions, both within and without the county where they were issued. It makes little
sense to deprive the supreme court of the authority to grant review in the limited number of
appellate division cases which are published and thus intended to affect future rulings of lower

courts.
This would hardly be an onerous burden on the Supreme Court–there were only eight published
appellate division cases issued in 2011, and only four in 2010. But such cases can have an
inordinate impact upon the misdemeanor and limited civil cases to which they apply.
IMPACT STATEMENT
This amendment would require modifications in the California Rules of Court to permit and
govern petitions for review from published Appellate Division cases which are not transferred to
the court of appeal.
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831755-5873 fax, landisde@co.monterey.ca.us
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr.

SECTION COMMENTS TO RESOLUTION 09-04-2012
COMMITTEE ON APPELLATE COURTS OF THE STATE BAR OF CALIFORNIA
APPROVE IN PRINCIPLE: The State Bar’s Committee on Appellate Courts supports the spirit
of Resolutions 05-06-2012 and 09-04-2012 that, if the appellate division of a superior court
certifies an opinion for publication, the parties should be able to file a petition for review in the
California Supreme Court after the Court of Appeal denies a request to transfer the case to itself.
This would further the Supreme Court’s ability “to secure uniformity of decision or to settle an
important question of law” (first among the reasons the Supreme Court may review a Court of
Appeal decision). (See Cal. Rules of Court, rule 8.500(b)(1).)
The Committee respectfully suggests, however, that the need for the Resolutions appears to have
been overstated, particularly as illustrated by recent events. For example, Resolution 05-06-2012
suggests that the opinions in People v. Khaled (2010) 186 Cal.App.4th Supp. 1 and People v.
Goldsmith (2011) 193 Cal.App.4th Supp. 1, regarding the admissibility of evidence from redlight cameras, present “a perfect split in the law for a petition for review but the law, as currently
interpreted, does not allow a petition for review to be filed in the Supreme Court.” However, the
Second Appellate District Court of Appeal transferred Goldsmith out of the appellate division of
the superior court on March 29, 2011, thereby ensuring that the parties would eventually be able
to file a petition for review in the California Supreme Court. Indeed, the defendant in Goldsmith
filed a petition for review in California Supreme Court case number S201443 on April 6, 2012,
and the court granted the petition on May 9, 2012. The suggestion that the California Supreme

Court is powerless to resolve the split of authority between Khaled and Goldsmith accordingly
appears to be unfounded.
Disclaimer
This position is only that of the State Bar of California’s Committee on Appellate Courts.
This position has not been adopted by the State Bar’s Board of Trustees or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary
sources.

RESOLUTION 10-01-2012
DIGEST
Securities: Sale of LLC Securities to Qualified Purchasers
Amends Corporations Code section 25102 to exempt from certain securities laws full-voting
LLC securities sold to qualified investors.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Corporations Code section 25102 to exempt from certain securities laws
full-voting LLC securities sold to qualified investors. The resolution should be approved in
principle because it allows limited liability companies issuing shares to statutorily-defined
“qualified investors” to have the same exemption from certain securities laws that corporations
currently enjoy.
It is not clear why the current statute distinguishes between corporations and limited liability
companies on this point. The author of the resolution suggests that the difference is either
oversight (the law creating limited liability companies and the law creating the exemption were
enacted the same day), or a desire to ensure that the exemption only applies to securities issued
with full voting rights. This resolution addresses the latter concern by defining a class of LLC
securities that are the equivalent of full voting shares of stock.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code section 25102 as follows:
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§ 25102
The following transactions are exempted from the provisions of Section 25110:
(a) Any offer (but not a sale) not involving any public offering and the execution and
delivery of any agreement for the sale of securities pursuant to the offer if (1) the agreement
contains substantially the following provision: "The sale of the securities that are the subject of
this agreement has not been qualified with the Commissioner of Corporations of the State of
California and the issuance of the securities or the payment or receipt of any part of the
consideration therefore prior to the qualification is unlawful, unless the sale of securities is
exempt from the qualification by Section 25100, 25102, or 25105 of the California Corporations
Code. The rights of all parties to this agreement are expressly conditioned upon the qualification
being obtained, unless the sale is so exempt"; and (2) no part of the purchase price is paid or
received and none of the securities are issued until the sale of the securities is qualified under this
law unless the sale of securities is exempt from the qualification by this section, Section 25100,
or 25105.

15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60

(b) Any offer (but not a sale) of a security for which a registration statement has been
filed under the Securities Act of 1933 but has not yet become effective, or for which an offering
statement under Regulation A has been filed but has not yet been qualified, if no stop order or
refusal order is in effect and no public proceeding or examination looking towards an order is
pending under Section 8 of the act and no order under Section 25140 or subdivision (a) of
Section 25143 is in effect under this law.
(c) Any offer (but not a sale) and the execution and delivery of any agreement for the sale
of securities pursuant to the offer as may be permitted by the commissioner upon application.
Any negotiating permit under this subdivision shall be conditioned to the effect that none of the
securities may be issued and none of the consideration therefore may be received or accepted
until the sale of the securities is qualified under this law.
(d) Any transaction or agreement between the issuer and an underwriter or among
underwriters if the sale of the securities is qualified, or exempt from qualification, at the time of
distribution thereof in this state, if any.
(e) Any offer or sale of any evidence of indebtedness, whether secured or unsecured, and
any guarantee thereof, in a transaction not involving any public offering.
(f) Any offer or sale of any security in a transaction (other than an offer or sale to a
pension or profit-sharing trust of the issuer) that meets each of the following criteria:
(1) Sales of the security are not made to more than 35 persons, including persons not in
this state.
(2) All purchasers either have a preexisting personal or business relationship with the
offeror or any of its partners, officers, directors or controlling persons, or managers (as appointed
or elected by the members) if the offeror is a limited liability company, or by reason of their
business or financial experience or the business or financial experience of their professional
advisers who are unaffiliated with and who are not compensated by the issuer or any affiliate or
selling agent of the issuer, directly or indirectly, could be reasonably assumed to have the
capacity to protect their own interests in connection with the transaction.
(3) Each purchaser represents that the purchaser is purchasing for the purchaser's own
account (or a trust account if the purchaser is a trustee) and not with a view to or for sale in
connection with any distribution of the security.
(4) The offer and sale of the security is not accomplished by the publication of any
advertisement. The number of purchasers referred to above is exclusive of any described in
subdivision (i), any officer, director, or affiliate of the issuer, or manager (as appointed or elected
by the members) if the issuer is a limited liability company, and any other purchaser who the
commissioner designates by rule. For purposes of this section, a husband and wife (together with
any custodian or trustee acting for the account of their minor children) are counted as one person
and a partnership, corporation, or other organization that was not specifically formed for the
purpose of purchasing the security offered in reliance upon this exemption, is counted as one
person. The commissioner may by rule require the issuer to file a notice of transactions under
this subdivision.
The failure to file the notice or the failure to file the notice within the time specified by
the rule of the commissioner shall not affect the availability of this exemption. An issuer who
fails to file the notice as provided by rule of the commissioner shall, within 15 business days
after discovery of the failure to file the notice or after demand by the commissioner, whichever
occurs first, file the notice and pay to the commissioner a fee equal to the fee payable had the
transaction been qualified under Section 25110.

61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106

(g) Any offer or sale of conditional sale agreements, equipment trust certificates, or
certificates of interest or participation therein or partial assignments thereof, covering the
purchase of railroad rolling stock or equipment or the purchase of motor vehicles, aircraft, or
parts thereof, in a transaction not involving any public offering.
(h) Any offer or sale of voting common stock by a corporation incorporated in any state
if, immediately after the proposed sale and issuance, there will be only one class of stock of the
corporation outstanding that is owned beneficially by no more than 35 persons, provided all of
the following requirements have been met:
(1) The offer and sale of the stock is not accompanied by the publication of any
advertisement, and no selling expenses have been given, paid, or incurred in connection
therewith.
(2) The consideration to be received by the issuer for the stock to be issued consists of
any of the following:
(A) Only assets (which may include cash) of an existing business enterprise transferred to
the issuer upon its initial organization, of which all of the persons who are to receive the stock to
be issued pursuant to this exemption were owners during, and the enterprise was operated for, a
period of not less than one year immediately preceding the proposed issuance, and the ownership
of the enterprise immediately prior to the proposed issuance was in the same proportions as the
shares of stock are to be issued.
(B) Only cash or cancellation of indebtedness for money borrowed, or both, upon the
initial organization of the issuer, provided all of the stock is issued for the same price per share.
(C) Only cash, provided the sale is approved in writing by each of the existing
shareholders and the purchaser or purchasers are existing shareholders.
(D) In a case where after the proposed issuance there will be only one owner of the stock
of the issuer, only any legal consideration.
(3) No promotional consideration has been given, paid, or incurred in connection with the
issuance. Promotional consideration means any consideration paid directly or indirectly to a
person who, acting alone or in conjunction with one or more other persons, takes the initiative in
founding and organizing the business or enterprise of an issuer for services rendered in
connection with the founding or organizing.
(4) A notice in a form prescribed by rule of the commissioner, signed by an active
member of the State Bar of California, is filed with or mailed for filing to the commissioner not
later than 10 business days after receipt of consideration for the securities by the issuer. That
notice shall contain an opinion of the member of the State Bar of California that the exemption
provided by this subdivision is available for the offer and sale of the securities. The failure to file
the notice as required by this subdivision and the rules of the commissioner shall not affect the
availability of this exemption. An issuer who fails to file the notice within the time specified by
this subdivision shall, within 15 business days after discovery of the failure to file the notice or
after demand by the commissioner, whichever occurs first, file the notice and pay to the
commissioner a fee equal to the fee payable had the transaction been qualified under Section
25110. The notice, except when filed on behalf of a California corporation, shall be accompanied
by an irrevocable consent, in the form that the commissioner by rule prescribes, appointing the
commissioner or his or her successor in office to be the issuer's attorney to receive service of any
lawful process in any noncriminal suit, action, or proceeding against it or its successor that arises
under this law or any rule or order hereunder after the consent has been filed, with the same force
and validity as if served personally on the issuer. An issuer on whose behalf a consent has been
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filed in connection with a previous qualification or exemption from qualification under this law
(or application for a permit under any prior law if the application or notice under this law states
that the consent is still effective) need not file another. Service may be made by leaving a copy
of the process in the office of the commissioner, but it is not effective unless (A) the plaintiff,
who may be the commissioner in a suit, action, or proceeding instituted by him or her, forthwith
sends notice of the service and a copy of the process by registered or certified mail to the
defendant or respondent at its last address on file with the commissioner, and (B) the plaintiff's
affidavit of compliance with this section is filed in the case on or before the return day of the
process, if any, or within the further time as the court allows.
(5) Each purchaser represents that the purchaser is purchasing for the purchaser's own
account, or a trust account if the purchaser is a trustee, and not with a view to or for sale in
connection with any distribution of the stock.
For the purposes of this subdivision, all securities held by a husband and wife, whether or
not jointly, shall be considered to be owned by one person, and all securities held by a
corporation that has issued stock pursuant to this exemption shall be considered to be held by the
shareholders to whom it has issued the stock.
All stock issued by a corporation pursuant to this subdivision as it existed prior to the
effective date of the amendments to this section made during the 1996 portion of the 1995-96
Regular Session that required the issuer to have stamped or printed prominently on the face of
the stock certificate a legend in a form prescribed by rule of the commissioner restricting transfer
of the stock in a manner provided for by that rule shall not be subject to the transfer restriction
legend requirement and, by operation of law, the corporation is authorized to remove that
transfer restriction legend from the certificates of those shares of stock issued by the corporation
pursuant to this subdivision as it existed prior to the effective date of the amendments to this
section made during the 1996 portion of the 1995-96 Regular Session.
(i) Any offer or sale (1) to a bank, savings and loan association, trust company, insurance
company, investment company registered under the Investment Company Act of 1940, pension
or profit-sharing trust (other than a pension or profit-sharing trust of the issuer, a self-employed
individual retirement plan, or individual retirement account), or other institutional investor or
governmental agency or instrumentality that the commissioner may designate by rule, whether
the purchaser is acting for itself or as trustee, or (2) to any corporation with outstanding
securities registered under Section 12 of the Securities Exchange Act of 1934 or any wholly
owned subsidiary of the corporation that after the offer and sale will own directly or indirectly
100 percent of the outstanding capital stock of the issuer, provided the purchaser represents that
it is purchasing for its own account (or for the trust account) for investment and not with a view
to or for sale in connection with any distribution of the security.
(j) Any offer or sale of any certificate of interest or participation in an oil or gas title or
lease (including subsurface gas storage and payments out of production) if either of the following
apply:
(1) All of the purchasers meet one of the following requirements:
(A) Are and have been during the preceding two years engaged primarily in the business
of drilling for, producing, or refining oil or gas (or whose corporate predecessor, in the case of a
corporation, has been so engaged).
(B) Are persons described in paragraph (1) of subdivision (i).
(C) Have been found by the commissioner upon written application to be substantially
engaged in the business of drilling for, producing, or refining oil or gas so as not to require the
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protection provided by this law (which finding shall be effective until rescinded).
(2) The security is concurrently hypothecated to a bank in the ordinary course of business
to secure a loan made by the bank, provided that each purchaser represents that it is purchasing
for its own account for investment and not with a view to or for sale in connection with any
distribution of the security.
(k) Any offer or sale of any security under, or pursuant to, a plan of reorganization under
Chapter 11 of the federal bankruptcy law that has been confirmed or is subject to confirmation
by the decree or order of a court of competent jurisdiction.
(l) Any offer or sale of an option, warrant, put, call, or straddle, and any guarantee of any
of these securities, by a person who is not the issuer of the security subject to the right, if the
transaction, had it involved an offer or sale of the security subject to the right by the person,
would not have violated Section 25110 or 25130.
(m) Any offer or sale of a stock to a pension, profit-sharing, stock bonus, or employee
stock ownership plan, provided that (1) the plan meets the requirements for qualification under
Section 401 of the Internal Revenue Code, and (2) the employees are not required or permitted
individually to make any contributions to the plan. The exemption provided by this subdivision
shall not be affected by whether the stock is contributed to the plan, purchased from the issuer
with contributions by the issuer or an affiliate of the issuer, or purchased from the issuer with
funds borrowed from the issuer, an affiliate of the issuer, or any other lender.
(n) Any offer or sale of any security in a transaction, other than an offer or sale of a
security in a rollup transaction, that meets all of the following criteria:
(1) The issuer is (A) a California corporation or foreign corporation that, at the time of
the filing of the notice required under this subdivision, is subject to Section 2115, or (B) any
other form of business entity, including without limitation a partnership or trust organized under
the laws of this state. The exemption provided by this subdivision is not available to a "blind
pool" issuer, as that term is defined by the commissioner, or to an investment company subject to
the Investment Company Act of 1940.
(2) Sales of securities are made only to qualified purchasers or other persons the issuer
reasonably believes, after reasonable inquiry, to be qualified purchasers. A corporation,
partnership, or other organization specifically formed for the purpose of acquiring the securities
offered by the issuer in reliance upon this exemption may be a qualified purchaser if each of the
equity owners of the corporation, partnership, or other organization is a qualified purchaser.
Qualified purchasers include the following:
(A) A person designated in Section 260.102.13 of Title 10 of the California Code of
Regulations.
(B) A person designated in subdivision (i) or any rule of the commissioner adopted
thereunder.
(C) A pension or profit-sharing trust of the issuer, a self-employed individual retirement
plan, or an individual retirement account, if the investment decisions made on behalf of the trust,
plan, or account are made solely by persons who are qualified purchasers.
(D) An organization described in Section 501(c)(3) of the Internal Revenue Code,
corporation, Massachusetts or similar business trust, or partnership, each with total assets in
excess of five million dollars ($5,000,000) according to its most recent audited financial
statements.
(E) With respect to the offer and sale of one class of voting common stock or one class of
non-preferred voting securities of an issuer or of preferred stock or preferred securities of an
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issuer entitling the holder thereof to at least the same voting rights as the issuer's one class of
voting common stock or the issuer’s class of voting securities with the greatest voting rights,
provided that the issuer has only one class of voting common stock or non-preferred voting
securities outstanding upon consummation of the offer and sale, a natural person who, either
individually or jointly with the person's spouse, (i) has a minimum net worth of two hundred fifty
thousand dollars ($250,000) and had, during the immediately preceding tax year, gross income in
excess of one hundred thousand dollars ($100,000) and reasonably expects gross income in
excess of one hundred thousand dollars ($100,000) during the current tax year or (ii) has a
minimum net worth of five hundred thousand dollars ($500,000). "Net worth" shall be
determined exclusive of home, home furnishings, and automobiles. Other assets included in the
computation of net worth may be valued at fair market value. “Non-preferred securities” means
securities which have no preference over any other securities with respect to distribution of
assets on liquidation or with respect to payment of dividends.
Each natural person specified above, by reason of his or her business or financial
experience, or the business or financial experience of his or her professional adviser, who is
unaffiliated with and who is not compensated, directly or indirectly, by the issuer or any affiliate
or selling agent of the issuer, can be reasonably assumed to have the capacity to protect his or her
interests in connection with the transaction. The amount of the investment of each natural person
shall not exceed 10 percent of the net worth, as determined by this subparagraph, of that natural
person.
(F) Any other purchaser designated as qualified by rule of the commissioner.
(3) Each purchaser represents that the purchaser is purchasing for the purchaser's own
account (or trust account, if the purchaser is a trustee) and not with a view to or for sale in
connection with a distribution of the security.
(4) Each natural person purchaser, including a corporation, partnership, or other
organization specifically formed by natural persons for the purpose of acquiring the securities
offered by the issuer, receives, at least five business days before securities are sold to, or a
commitment to purchase is accepted from, the purchaser, a written offering disclosure statement
that shall meet the disclosure requirements of Regulation D (17 C.F.R. 230.501 et seq.), and any
other information as may be prescribed by rule of the commissioner, provided that the issuer
shall not be obligated pursuant to this paragraph to provide this disclosure statement to a natural
person qualified under Section 260.102.13 of Title 10 of the California Code of Regulations. The
offer or sale of securities pursuant to a disclosure statement required by this paragraph that is in
violation of Section 25401, or that fails to meet the disclosure requirements of Regulation D (17
C.F.R. 230.501 et seq.), shall not render unavailable to the issuer the claim of an exemption from
Section 25110 afforded by this subdivision. This paragraph does not impose, directly or
indirectly, any additional disclosure obligation with respect to any other exemption from
qualification available under any other provision of this section.
(5)(A) A general announcement of proposed offering may be published by written
document only, provided that the general announcement of proposed offering sets forth the
following required information:
(i) The name of the issuer of the securities.
(ii) The full title of the security to be issued.
(iii) The anticipated suitability standards for prospective purchasers.
(iv) A statement that (I) no money or other consideration is being solicited or will be
accepted, (II) an indication of interest made by a prospective purchaser involves no obligation or
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commitment of any kind, and, if the issuer is required by paragraph (4) to deliver a disclosure
statement to prospective purchasers, (III) no sales will be made or commitment to purchase
accepted until five business days after delivery of a disclosure statement and subscription
information to the prospective purchaser in accordance with the requirements of this subdivision.
(v) Any other information required by rule of the commissioner.
(vi) The following legend: "For more complete information about (Name of Issuer) and
(Full Title of Security), send for additional information from (Name and Address) by sending
this coupon or calling (Telephone Number)."
(B) The general announcement of proposed offering referred to in subparagraph (A) may
also set forth the following information:
(i) A brief description of the business of the issuer.
(ii) The geographic location of the issuer and its business.
(iii) The price of the security to be issued, or, if the price is not known, the method of its
determination or the probable price range as specified by the issuer, and the aggregate offering
price.
(C) The general announcement of proposed offering shall contain only the information
that is set forth in this paragraph.
(D) Dissemination of the general announcement of proposed offering to persons who are
not qualified purchasers, without more, shall not disqualify the issuer from claiming the
exemption under this subdivision.
(6) No telephone solicitation shall be permitted until the issuer has determined that the
prospective purchaser to be solicited is a qualified purchaser.
(7) The issuer files a notice of transaction under this subdivision both (A) concurrent with
the publication of a general announcement of proposed offering or at the time of the initial offer
of the securities, whichever occurs first, accompanied by a filing fee, and (B) within 10 business
days following the close or abandonment of the offering, but in no case more than 210 days from
the date of filing the first notice. The first notice of transaction under subparagraph (A) shall
contain an undertaking, in a form acceptable to the commissioner, to deliver any disclosure
statement required by paragraph (4) to be delivered to prospective purchasers, and any
supplement thereto, to the commissioner within 10 days of the commissioner's request for the
information. The exemption from qualification afforded by this subdivision is unavailable if an
issuer fails to file the first notice required under subparagraph (A) or to pay the filing fee. The
commissioner has the authority to assess an administrative penalty of up to one thousand dollars
($1,000) against an issuer that fails to deliver the disclosure statement required to be delivered to
the commissioner upon the commissioner's request within the time period set forth above.
Neither the filing of the disclosure statement nor the failure by the commissioner to comment
thereon precludes the commissioner from taking any action deemed necessary or appropriate
under this division with respect to the offer and sale of the securities.
(o) An offer or sale of any security issued by a corporation or limited liability company
pursuant to a purchase plan or agreement, or issued pursuant to an option plan or agreement,
where the security at the time of issuance or grant is exempt from registration under the
Securities Act of 1933, as amended, pursuant to Rule 701 adopted pursuant to that act (17 C.F.R.
230.701), the provisions of which are hereby incorporated by reference into this section,
provided that (1) the terms of any purchase plan or agreement shall comply with Sections
260.140.42, 260.140.45, and 260.140.46 of Title 10 of the California Code of Regulations, (2)
the terms of any option plan or agreement shall comply with Sections 260.140.41, 260.140.45,
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and 260.140.46 of Title 10 of the California Code of Regulations, and (3) the issuer files a notice
of transaction in accordance with rules adopted by the commissioner no later than 30 days after
the initial issuance of any security under that plan, accompanied by a filing fee as prescribed by
subdivision (y) of Section 25608. The failure to file the notice of transaction within the time
specified in this subdivision shall not affect the availability of this exemption. An issuer that fails
to file the notice shall, within 15 business days after discovery of the failure to file the notice or
after demand by the commissioner, whichever occurs first, file the notice and pay the
commissioner a fee equal to the maximum aggregate fee payable had the transaction been
qualified under Section 25110.
Offers and sales exempt pursuant to this subdivision shall be deemed to be part of a
single, discrete offering and are not subject to integration with any other offering or sale, whether
qualified under Chapter 2 (commencing with Section 25110), or otherwise exempt, or not subject
to qualification.
(p) An offer or sale of nonredeemable securities to accredited investors (Section 28031)
by a person licensed under the Capital Access Company Law (Division 3 (commencing with
Section 28000) of Title 4). All nonredeemable securities shall be evidenced by certificates that
shall have stamped or printed prominently on their face a legend in a form to be prescribed by
rule or order of the commissioner restricting transfer of the securities in the manner as the rule or
order provides.
(q) Any offer or sale of any viatical or life settlement contract or fractionalized or pooled
interest therein in a transaction that meets all of the following criteria:
(1) Sales of securities described in this subdivision are made only to qualified purchasers
or other persons the issuer reasonably believes, after reasonable inquiry, to be qualified
purchasers. A corporation, partnership, or other organization specifically formed for the purpose
of acquiring the securities offered by the issuer in reliance upon this exemption may be a
qualified purchaser only if each of the equity owners of the corporation, partnership, or other
organization is a qualified purchaser. Qualified purchasers include the following:
(A) A person designated in Section 260.102.13 of Title 10 of the California Code of
Regulations.
(B) A person designated in subdivision (i) or any rule of the commissioner adopted
thereunder.
(C) A pension or profit-sharing trust of the issuer, a self-employed individual retirement
plan, or an individual retirement account, if the investment decisions made on behalf of the trust,
plan, or account are made solely by persons who are qualified purchasers.
(D) An organization described in Section 501(c)(3) of the Internal Revenue Code,
corporation, Massachusetts or similar business trust, or partnership, each with total assets in
excess of five million dollars ($5,000,000) according to its most recent audited financial
statements.
(E) A natural person who, either individually or jointly with the person's spouse, (i) has a
minimum net worth of one hundred fifty thousand dollars ($150,000) and had, during the
immediately preceding tax year, gross income in excess of one hundred thousand dollars
($100,000) and reasonably expects gross income in excess of one hundred thousand dollars
($100,000) during the current tax year or (ii) has a minimum net worth of two hundred fifty
thousand dollars ($250,000). "Net worth" shall be determined exclusive of home, home
furnishings, and automobiles. Other assets included in the computation of net worth may be
valued at fair market value.
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Each natural person specified above, by reason of his or her business or financial
experience, or the business or financial experience of his or her professional adviser, who is
unaffiliated with and who is not compensated, directly or indirectly, by the issuer or any affiliate
or selling agent of the issuer, can be reasonably assumed to have the capacity to protect his or her
interests in connection with the transaction.
The amount of the investment of each natural person shall not exceed 10 percent of the
net worth, as determined by this subdivision, of that natural person.
(F) Any other purchaser designated as qualified by rule of the commissioner.
(2) Each purchaser represents that the purchaser is purchasing for the purchaser's own
account (or trust account, if the purchaser is a trustee) and not with a view to or for sale in
connection with a distribution of the security.
(3) Each natural person purchaser, including a corporation, partnership, or other
organization specifically formed by natural persons for the purpose of acquiring the securities
offered by the issuer, receives, at least five business days before securities described in this
subdivision are sold to, or a commitment to purchase is accepted from, the purchaser, the
following information in writing:
(A) The name, principal business and mailing address, and telephone number of the
issuer.
(B) The suitability standards for prospective purchasers as set forth in paragraph (1) of
this subdivision.
(C) A description of the issuer's type of business organization and the state in which the
issuer is organized or incorporated.
(D) A brief description of the business of the issuer.
(E) If the issuer retains ownership or becomes the beneficiary of the insurance policy, an
audit report of an independent certified public accountant together with a balance sheet and
related statements of income, retained earnings, and cashflows that reflect the issuer's financial
position, the results of the issuer's operations, and the issuer's cashflows as of a date within 15
months before the date of the initial issuance of the securities described in this subdivision. The
financial statements listed in this subparagraph shall be prepared in conformity with generally
accepted accounting principles. If the date of the audit report is more than 120 days before the
date of the initial issuance of the securities described in this subdivision, the issuer shall provide
unaudited interim financial statements.
(F) The names of all directors, officers, partners, members, or trustees of the issuer.
(G) A description of any order, judgment, or decree that is final as to the issuing entity of
any state, federal, or foreign country governmental agency or administrator, or of any state,
federal or foreign country court of competent jurisdiction (i) revoking, suspending, denying, or
censuring for cause any license, permit, or other authority of the issuer or of any director, officer,
partner, member, trustee, or person owning or controlling, directly or indirectly, 10 percent or
more of the outstanding interest or equity securities of the issuer, to engage in the securities,
commodities, franchise, insurance, real estate, or lending business or in the offer or sale of
securities, commodities, franchises, insurance, real estate, or loans, (ii) permanently restraining,
enjoining, barring, suspending, or censuring any such person from engaging in or continuing any
conduct, practice, or employment in connection with the offer or sale of securities, commodities,
franchises, insurance, real estate, or loans, (iii) convicting any such person of, or pleading nolo
contendere by any such person to, any felony or misdemeanor involving a security, commodity,
franchise, insurance, real estate, or loan, or any aspect of the securities, commodities, franchise,
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insurance, real estate, or lending business, or involving dishonesty, fraud, deceit, embezzlement,
fraudulent conversion, or misappropriation of property, or (iv) holding any such person liable in
a civil action involving breach of a fiduciary duty, fraud, deceit, embezzlement, fraudulent
conversion, or misappropriation of property. This subparagraph does not apply to any order,
judgment, or decree that has been vacated, overturned, or is more than 10 years old.
(H) Notice of the purchaser's right to rescind or cancel the investment and receive a
refund pursuant to Section 25508.5.
(I) The name, address, and telephone number of the issuing insurance company, and the
name, address, and telephone number of the state or foreign country regulator of the insurance
company.
(J) The total face value of the insurance policy and the percentage of the insurance policy
the purchaser will own.
(K) The insurance policy number, issue date, and type.
(L) If a group insurance policy, the name, address, and telephone number of the group,
and, if applicable, the material terms and conditions of converting the policy to an individual
policy, including the amount of increased premiums.
(M) If a term insurance policy, the term and the name, address, and telephone number of
the person who will be responsible for renewing the policy if necessary.
(N) That the insurance policy is beyond the state statute for contestability and the reason
therefor.
(O) The insurance policy premiums and terms of premium payments.
(P) The amount of the purchaser's moneys that will be set aside to pay premiums.
(Q) The name, address, and telephone number of the person who will be the insurance
policy owner and the person who will be responsible for paying premiums.
(R) The date on which the purchaser will be required to pay premiums and the amount of
the premium, if known.
(S) A statement to the effect that any projected rate of return to the purchaser from the
purchase of a viatical or life settlement contract or a fractionalized or pooled interest therein is
based on an estimated life expectancy for the person insured under the life insurance policy; that
the return on the purchase may vary substantially from the expected rate of return based upon the
actual life expectancy of the insured that may be less than, equal to, or may greatly exceed the
estimated life expectancy; and that the rate of return would be higher if the actual life expectancy
were less than, and lower if the actual life expectancy were greater than the estimated life
expectancy of the insured at the time the viatical or life settlement contract was closed.
(T) A statement that the purchaser should consult with his or her tax adviser regarding the
tax consequences of the purchase of the viatical or life settlement contract or fractionalized or
pooled interest therein and, if the purchaser is using retirement funds or accounts for that
purchase, whether or not any adverse tax consequences might result from the use of those funds
for the purchase of that investment.
(U) Any other information as may be prescribed by rule of the commissioner.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Alameda County Bar Association

STATEMENT OF REASONS
Existing Law: In a Corporations Code section 25102(n) securities offering, only a corporation
can use the class of investors described in subpart (n)(2)(E) (“Full Voting Rights Investors”).
Subpart (n)(1) states that all types of California business entities may use the 25102(n)
exemption.
But an opinion issued by the California Commissioner of Corporations in 1999 (Commissioner’s
Opinion 99/1C, Nov. 22, 1999) stated that only corporations could sell to Full Voting Rights
Investors. The Commissioner based this on subpart (n)(2)(E)’s use of the word “stock” rather
than “securities”.
This Resolution: Would amend Corporations Code section 25102(n)(2)(E) to add language
allowing offerings of other types of securities beyond “stock” while keeping the same voting and
investor requirements that currently exist in that subpart.
The amendment basically adds the phrases “non-preferred voting securities” along with the
existing “voting common stock”, and also adds the words “preferred voting securities” along
with the existing “preferred stock”. For clarity it also defines “non-preferred securities” by
tracking the definition of “common shares” found in Corporations Code Section 159. (Common
stock has full voting rights; preferred stock has limited voting rights.)
The Problem: Unlike corporations, California limited liability companies (LLC’s) making a
Corporations Code section 25102(n) securities offering cannot use the subpart (2)(E) class of
investors. Allowing the same exemption for LLC’s perhaps doubles the number of qualified
potential investors. Given the ongoing credit crisis, taking this step will help California
businesses, both startups and established businesses having trouble getting loans, to raise money.
(For tax reasons, many small businesses must form as an LLC as opposed to a corporation. A
“C” corporation has two levels of taxation: It pays income tax on its profits and its
owners/investors pay income taxes on their profit distributions. Both a Subchapter “S”
corporation and a limited liability company avoid most of this problem, at least for federal
income taxes. But a Subchapter “S” corporation is not allowed if even one investor is an entity
as opposed to an individual or is a foreign resident.)
The bill creating limited liability companies in California (SB 469) and the bill creating the
25102(n) exemption (SB 1951) were passed on the same day: August 30, 1994. The analyses of
the latter do not discuss differences between corporations and other types of business entities.
It is not clear why the legislature used “stock” in subpart (n)(2)(E) rather than “securities”.
(Instead of stock, an LLC uses either “units” or percentages to track ownership.) It may have
been accidental or it may be because subpart (n)(2)(E) stresses full voting rights for this class of
investors. The Legislature may not have realized that an LLC – which was being adopted as a
business entity at the same time -- could be organized to meet the voting requirements of subpart
(n)(2)(E).
Assuming that an LLC has the required voting rights, it does not make any sense to allow a

corporation to use the Full Voting Rights Class of investors but bar an LLC from doing so.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND PERMANENT CONTACT: Bruce E. Methven, 2232 Sixth Street, Berkeley,
California 94710, work: (510) 649-4019, cell: 510-333-1203, e-mail:
bmethven@methvenlaw.com
RESPONSIBLE FLOOR DELEGATE: James Wood

RESOLUTION 10-02-2012
DIGEST
Corporate Distribution: Preferential Rights
Amends Corporations Code section 402.5, subd. (c) to allow distribution to common
shareholders even where corporate assets are insufficient to pay dividends to senior shares or
honor liquidation preferences.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Corporations Code section 402.5, subd. (c) to allow distribution to
common shareholders even where corporate assets are insufficient to pay dividends to senior
shares or honor liquidation preferences. This resolution should be approved in principle because
it corrects an oversight created in the recent rewriting of the statutory scheme (AB 571), and it
does not change existing law.
The resolution seeks to clean up an oversight recently created when Corporations Code sections
500 and 503 were amended and section 502 was repealed. It clarifies that section 402.5(c)’s
reference should now be to section 500---not sections 502 and 503---regarding the right of a
corporation, secured by Corporations Code section 402.5, to provide in its articles of
incorporation the option to make distribution to common shareholders even if the corporate
assets are insufficient to pay dividend or liquidation preferences to shares with superior dividend
or liquidation rights. It provides a needed change in the reference to make clear that the right
secured by Corporation Code section 402.5---to allow the articles of incorporation to waive the
restriction on corporate distribution to junior shares where senior shareholder preferential rights
are not met in full---alludes to the new Corporations Code section 500, where the restriction now
appears, and not to Corporations Code section 502, which was repealed, nor Corporations Code
section 503, which now concerns an unrelated subject.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Corporations Code section 402.5 to read as follows:
1
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§ 402.5
The rights, preferences, privileges, and restrictions granted to or imposed upon a class or
series of preferred shares (Section 176) the designation of which includes either the word
"preferred" or the word "preference" may:
(a) Notwithstanding paragraph (9) of subdivision (a) of Section 204, include a provision
requiring a vote of a specified percentage or proportion of the outstanding shares of the class or
series that is less than a majority of the class or series to approve any corporate action, except
where the vote of a majority or greater proportion of the class or series is required by this
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division, regardless of restrictions or limitations on the voting rights thereof.
(b) Notwithstanding paragraph (5) of subdivision (a) of Section 204, provide that in
addition to the requirement of subdivision (a) of Section 1900 the corporation may voluntarily
wind up and dissolve only upon the vote of a specified percentage (which shall not exceed 66 2/3
percent) of such class or series.
(c) Provide that a distribution may be made without regard to any preferential dividends
arrears amount and/or any preferential rights amount as described in Section 500 Section 502 or
503 not apply in whole or in part with respect to distributions on shares junior to the class or
series.
(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing Law: Prior to January 1, 2012, Corporations Code sections prohibited corporate
distributions to junior shares if after the distribution the remaining assets of the corporation are
insufficient to pay the dividend preferences or liquidation preferences of shares with superior
dividend or liquidation rights. Corporations Code section 402.5, subdivision (c), authorizes the
corporation to waive this restriction by including a provision in the articles of incorporation
stating that section 502 or 503 not apply in whole or in part. Effective January 1, 2012, section
502 was repealed and section 503 was amended so that it addresses a completely unrelated
subject. Also effective January 1, 2012, section 500 was amended to include restrictions similar
to former sections 502 and 503 but with new defined terms. Section 402.5, subdivision (c), was
not amended to reflect the changes to sections 500, 502 and 503.
This Resolution: This resolution proposes to amend Corporations Code section 402.5 at
subdivision (c) so it contains the correct statutory reference to section 500 of the Corporations
Code and includes the terms defined in section 500.
The Problem: Corporations Code section 402.5, subdivision (c), was not appropriately amended
at the time sections 500, 502 and 503 of the Corporations Code were amended and the
subdivision now incorrectly references sections 502 and 503. More importantly, corporate
documents submitted to the California Secretary of State for filing that include the incorrect
language from section 402.5, subdivision (c), are being rejected because the statutory references
are nonexistent or incorrect.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Trevor Carson; 2377 Gold Meadow Way,
Suite 200, Gold River, CA 95670; (916) 241-3336; tcarson@carsonkyung.com
RESPONSIBLE FLOOR DELEGATE: Trevor Carson

RESOLUTION 11-01-2012
DIGEST
Discovery: Document Production from Out-of-State Persons Without Oral Deposition
Amends Code of Civil Procedure sections 2026.010 and 2027.010 to allow out-of-state
production of documents without the need for an oral deposition.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure sections 2026.010 and 2027.010 to allow outof-state production of documents without the need for an oral deposition. This resolution should
be disapproved because California cannot dictate how those in another state or foreign county
must submit to discovery, and in most circumstances a commission or letters rogatory will
accomplish what the resolution seeks to effect.
California cannot legally compel an out-of-state person, or an individual in a foreign land, to
submit to discovery without process issued by that jurisdiction on commission or letters rogatory
of a California court. What’s more, California cannot impose on another jurisdiction discovery,
processes and procedures which are not in compliance with the laws of that other state or foreign
country. Likewise, a stipulation of the parties in California cannot confer binding jurisdiction
over an out-of-state non-party witness.
The resolution does not, and cannot under familiar principles of jurisprudence, improve upon the
discovery tool presently and adequately available to a party seeking discovery of an out-of-state
or out-of-country party or witness, whether by local subpoena or court order for records and/or
deposition, oral or written, or otherwise. The avowed problem---that current law does not enable
a party to request the production of business records and things without formally taking an oral
deposition of the out-of-state person---is not a problem at all. It can be adequately accomplished
through the jurisdiction issuing, on commission, a subpoena duces tecum specifying production
and copying of records only and without an appearance required. That is something which is
generally and readily handled by a local photocopying service. There is no need for a demand to
produce when a subpoena duces tecum accomplishes the same thing. If, on the other hand, local
rules of that foreign jurisdiction require a formal oral deposition simply to obtain production of
records, a California rule cannot change the law and procedures for subpoenas, deposition and
obtaining discovery in that other state.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure sections 2026.010 and 2027.010 to read as follows:
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§ 2026.010
(a) Any party may obtain discovery by taking an oral deposition, as described in Section
2025.010, in another state of the United States, or in a territory or an insular possession subject to
its jurisdiction. Except as modified in this Section, the procedures for taking oral depositions in
California set forth in Chapter 9 (commencing with Section 2025.010) apply to an oral
deposition taken in another state of the United States, or in a territory or an insular possession
subject to its jurisdiction.
(a) Any party may obtain discovery from a person in another state of the United States or
in a territory or an insular possession subject to its jurisdiction by using any of the following
methods:
(1) An oral deposition.
(2) A written deposition.
(3) A deposition for production of business records and things.
Except as modified in this Section, the procedures for taking oral depositions in
California set forth in Chapter 9 (commencing with Section 2025.010), the procedures for taking
written depositions in California set forth in Chapter 11 (commencing with Section 2028.010),
and the procedures for subpoenaing the production of business records and things under Article 4
(commencing with Section 2020.410) or Article 5 (commencing with Section 2020.510) apply
when an oral deposition, a written deposition, or a deposition for production of business records
and things is conducted in another state of the United States or in a territory or an insular
possession subject to its jurisdiction.
(b) If a the deponent is a party to the action or an officer, director, managing agent, or
employee of a party, the service of the a deposition notice is effective to compel that deponent to
attend and to testify at an oral or written deposition, as well as to produce any document or
tangible thing for inspection and copying. The deposition notice shall specify a place in the
state, territory, or insular possession of the United States that is within 75 miles of the residence
or a business office of a the deponent.
(c) If the deponent is not a party to the action or an officer, director, managing agent, or
employee of a party, a party serving a deposition notice under this Section shall use any process
and procedures required and available under the laws of the state, territory, or insular possession
where the deposition is to be taken to compel the deponent to attend and to testify at an oral or
written deposition, as well as and/or to produce any document or tangible thing for inspection,
and copying, and any related activity.
(d) An oral or written deposition taken under this Section (with or without the production
of business records and things) shall be conducted in either of the following ways:
(1) Under the supervision of a person who is authorized to administer oaths by the laws
of the United States or those of the place where the examination is to be held, and who is not
otherwise disqualified under Section 2025.320 and subdivisions (b) to (f), inclusive, of Section
2025.340.
(2) Before a person appointed by the court in which the action is pending.
(e) An appointment under this subdivision (d) is effective to authorize that person to
administer oaths and to take testimony.
(e) A deposition for production of business records and things taken under this Section
shall be conducted in any of the following ways:
(1) Under the supervision of a person who is authorized to serve as a deposition officer or
equivalent position under the laws of the place where the examination is to be held, and who is
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not otherwise disqualified under Section 2024.420.
(2) Before a person or officer appointed by the court in which the action is pending, by
commission, or under letters rogatory.
(3) Before any person agreed to by all the parties.
(f) On request, the clerk of the court in which the action is pending shall issue a
commission authorizing the deposition in another state or place. The commission shall request
that process issue in the place where the examination is to be held, requiring attendance and
enforcing the obligations of the deponents to produce documents and/or answer questions. The
commission shall be issued by the clerk to any party in any action pending in its venue without a
noticed motion or court order. The commission may contain terms that are required by the
foreign jurisdiction to initiate the process. If a court order is required by the foreign jurisdiction,
an order for a commission may be obtained by ex parte application.
(g) Notwithstanding Section 2025.610(a), a party who conducts a deposition for
production of business records and things from a person in another state of the United States or
in a territory or an insular possession subject to its jurisdiction does not waive the ability to later
conduct that person’s oral or written deposition.
§ 2027.010
(a) Any party may obtain discovery by taking an oral deposition, as described in Section
2025.010, in a foreign nation. Except as modified in this Section, the procedures for taking oral
depositions in California set forth in Chapter 9 (commencing with Section 2025.010) apply to an
oral deposition taken in a foreign nation.
(a) Any party may obtain discovery from a person in a foreign nation by using any of the
following methods:
(1) An oral deposition.
(2) A written deposition.
(3) A deposition for production of business records and things.
Except as modified in this Section, the procedures for taking oral depositions in
California set forth in Chapter 9 (commencing with Section 2025.010), the procedures for taking
written depositions in California set forth in Chapter 11 (commencing with Section 2028.010),
and the procedures for subpoenaing the production of business records and things under Article 4
(commencing with Section 2020.410) or Article 5 (commencing with Section 2020.510) apply
when an oral deposition, a written deposition, or a deposition for production of business records
and things is conducted in a foreign nation.
(b) If a the deponent is a party to the action or an officer, director, managing agent, or
employee of a party, the service of the a deposition notice is effective to compel that deponent to
attend and to testify at an oral or written deposition, as well as to produce any document or
tangible thing for inspection and copying.
(c) If a deponent is not a party to the action or an officer, director, managing agent or
employee of a party, a party serving a deposition notice under this Section shall use any process
and procedures required and available under the laws of the foreign nation where the deposition
is to be taken to compel the deponent to attend and to testify at an oral or written deposition, as
well as and/or to produce any document or tangible thing for inspection, and copying, and any
related activity.
(d) Any oral or written deposition taken under this Section (with or without the
production of business records and things) shall be conducted under the supervision of any of the
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following:
(1) A person who is authorized to administer oaths or their equivalent by the laws of the
United States or of the foreign nation, and who is not otherwise disqualified under Section
2025.320 and subdivisions (b) to (f), inclusive, of Section 2025.340.
(2) A person or officer appointed by commission or under letters rogatory.
(3) Any person agreed to by all the parties.
(e) A deposition for production of business records and things taken under this Section
shall be conducted in any of the following ways:
(1) Under the supervision of a person who is authorized to serve as a deposition officer or
equivalent position under the laws of the foreign nation, and who is not otherwise disqualified
under Section 2024.420.
(2) Before a person or officer appointed by the court in which the action is pending, by
commission, or under letters rogatory.
(3) Before any person agreed to by all the parties.
(e) (f) On motion of the party seeking to take an oral deposition conduct discovery in a
foreign nation pursuant to this Section, the court in which the action is pending shall issue a
commission, letters rogatory, or a letter of request, if it determines that one is necessary or
convenient. The commission, letters rogatory, or letter of request may include any terms and
directions that are just and appropriate. The deposition officer may be designated by name or by
descriptive title in the deposition notice and in the commission. Letters rogatory or a letter of
request may be addressed: “To the Appropriate Judicial Authority in [name of foreign nation].”
(g) Notwithstanding Section 2025.610(a), a party who conducts a deposition for
production of business records and things from a person in a foreign nation does not waive the
ability to later conduct that person’s oral or written deposition.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing Law: Sections 2026.010 and 2027.010 of the Code of Civil Procedure allow parties to
take the oral deposition of persons in other states and in foreign nations. A deposition notice
served under these sections compels the deponent to attend, testify, and produce documents and
things for inspection and copying. However, neither section enables a party to request the
production of business records and things without formally taking the out-of-state person’s oral
deposition.
This Resolution: This resolution modifies sections 2026.010 and 2027.010 to specify that a party
may obtain discovery from an out-of-state person by oral deposition, by written deposition, or by
a deposition for production of business records and things. (This mirrors section 2020.010,
which itemizes the types of discovery available for in-state discovery from nonparties.) The
resolution also clarifies that a party may obtain business records without conducting an oral
deposition, and that by doing so, the party does not waive its ability to later take the deponent’s
oral or written deposition.

The Problem: As drafted, sections 2026.010 and 2027.010 only allow parties to obtain an out-ofstate person’s business records by conducting that person’s oral deposition. A litigant cannot
inspect the person’s business records first before deciding whether to take the person’s oral
deposition, and is therefore left with two undesirable options. First, the litigant could notice the
person’s deposition before having had the opportunity to inspect his or her business records, and
incur the costs of traveling out-of-state for a deposition that may not prove to be worthwhile.
Alternatively, the litigant could notice the person’s oral deposition, hire local counsel to obtain
the person’s business records at the deposition but ask no substantive questions, and then review
the business records to see if an oral deposition would be worth the cost of traveling out-of-state
to take a more substantive oral deposition. Although this second option could be more cost
effective, it arguably runs the risk that section 2025.610(a)’s “one deposition” rule would
preclude the second deposition from going forward. This resolution addresses these problems by
expanding and clarifying the types of discovery available from out-of-state persons, by enabling
parties to request the production of business records and things without actually taking the
person’s oral deposition, and by preserving the parties’ ability to later take the person’s oral or
written deposition if desired.
IMPACT STATEMENT: This resolution does not affect any other law, statue, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Kimberly A. Chase, Esq. and William C.
O’Neill, Esq., Haynes and Boone, LLP, 18100 Von Karman, Suite 750, Irvine, CA 92612, (949)
202-3000 (phone), (949) 202-3001 (fax), Kimberly.Chase@haynesboone.com,
William.ONeill@haynesboone.com
RESPONSIBLE FLOOR DELEGATE: Kimberly A. Chase and William C. O’Neill

COUNTER-ARGUMENT(S) TO RESOLUTION 11-01-2012
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be disapproved because it seeks to have California law dictate how those
in other jurisdictions would need to respond to discovery in California proceedings that are
conducted in the person’s home state. Currently, parties may conduct sister state depositions
simply by obtaining a commission and issuing subpoenas that comply with the laws of the forum
in which the custodian of the documents resides -- some states literally accept a California
subpoena which is then stamped as issued by the sister state jurisdiction and served on the
deponent while other states require the issuance of their own subpoena which must follow the
given state’s discovery codes. Either way, it is the sister state’s discovery code which governs
the nature, extent and process for deposing residents of the state because it is the given state that
has jurisdiction over the deponent.

RESOLUTION 11-02-2012
DIGEST
Summary Judgment: Reply to Opposition May Include Reply Separate Statement
Amends Code of Civil Procedure section 437c and Rules of Court, rule 3.1350 to provide for the
filing of a reply separate statement of facts after opposition to a summary judgment motion.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 437c and Rules of Court, rule 3.1350 to
provide for the filing of a reply separate statement of facts after opposition to a summary
judgment motion. This resolution should be approved in principle because it would clarify that
trial courts should accept such documents.
Section 437c, subdivision (b)(1), requires the moving party to include a separate statement
setting forth all material facts which the moving party contends are undisputed.
Subdivision (b)(3) requires opposition papers to include a separate statement responding to the
material facts the moving party contends are undisputed, indicating whether the opposing party
agrees or disagrees that those facts are undisputed. Under current law, the statute does not
provide a mechanism by which the moving party may respond to new or inaccurate facts
contained in the opposition separate statement. While some courts will accept a reply separate
statement that does no more than point out where the opposing party's contentions are unmerited,
some do not believe they have the discretion to do so. This lack of clarity is epitomized by
language in Nazir v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, which notes there is no
provision in the statute for a reply separate statement. (Id. at 252.)
Providing for a reply separate statement will assist the trial court in determining whether there
are truly disputed material facts. It should be made clear, however, that the statement must be
limited to evidence already before the court. As currently written, the final example in the
resolution’s rule 3.1350 appears to include portions of the plaintiff’s deposition that were not
previously before the court and address a different issue than the deposition had been used for in
the original motion. To the extend this could imply an invitation to include new evidence in the
reply separate statement, it should be amended. Due process precludes the introduction of new
evidence in the reply without providing the opposing party an opportunity to respond. (San
Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 315-316.)
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 437c and that the Judicial Council amend
Rules of Court, rule 3.1350 to read as follows:
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§437c
(a) Any party may move for summary judgment in any action or proceeding if it is
contended that the action has no merit or that there is no defense to the action or proceeding. The
motion may be made at any time after 60 days have elapsed since the general appearance in the
action or proceeding of each party against whom the motion is directed or at any earlier time
after the general appearance that the court, with or without notice and upon good cause shown,
may direct. Notice of the motion and supporting papers shall be served on all other parties to the
action at least 75 days before the time appointed for hearing. However, if the notice is served by
mail, the required 75-day period of notice shall be increased by five days if the place of address
is within the State of California, 10 days if the place of address is outside the State of California
but within the United States, and 20 days if the place of address is outside the United States, and
if the notice is served by facsimile transmission, Express Mail, or another method of delivery
providing for overnight delivery, the required 75-day period of notice shall be increased by two
court days. The motion shall be heard no later than 30 days before the date of trial, unless the
court for good cause orders otherwise. The filing of the motion shall not extend the time within
which a party must otherwise file a responsive pleading.
(b) (1) The motion shall be supported by affidavits, declarations, admissions, answers to
interrogatories, depositions, and matters of which judicial notice shall or may be taken. The
supporting papers shall include a separate statement setting forth plainly and concisely all
material facts which the moving party contends are undisputed. Each of the material facts stated
shall be followed by a reference to the supporting evidence. The failure to comply with this
requirement of a separate statement may in the court's discretion constitute a sufficient ground
for denial of the motion.
(2) Any opposition to the motion shall be served and filed not less than 14 days preceding
the noticed or continued date of hearing, unless the court for good cause orders otherwise. The
opposition, where appropriate, shall consist of affidavits, declarations, admissions, answers to
interrogatories, depositions, and matters of which judicial notice shall or may be taken.
(3) The opposition papers shall include a separate statement that responds to each of the
material facts contended by the moving party to be undisputed, indicating whether the opposing
party agrees or disagrees that those facts are undisputed. The statement also shall set forth plainly
and concisely any other material facts that the opposing party contends are disputed. Each
material fact contended by the opposing party to be disputed shall be followed by a reference to
the supporting evidence. Failure to comply with this requirement of a separate statement may
constitute a sufficient ground, in the court's discretion, for granting the motion.
(4) Any reply to the opposition shall be served and filed by the moving party not less than
five days preceding the noticed or continued date of hearing, unless the court for good cause
orders otherwise. Any reply to the opposition may include a separate statement that responds to
the material facts disputed by the opposing party. Each material fact responded to by the
replying party shall be followed by a reference to the supporting evidence.
(5) Evidentiary objections not made at the hearing shall be deemed waived.
(6) Except for subdivision (c) of Section 1005 relating to the method of service of
opposition and reply papers, Sections 1005 and 1013, extending the time within which a right
may be exercised or an act may be done, do not apply to this section.
(7) Any incorporation by reference of matter in the court's file shall set forth with
specificity the exact matter to which reference is being made and shall not incorporate the entire
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file.
(c) The motion for summary judgment shall be granted if all the papers submitted show
that there is no triable issue as to any material fact and that the moving party is entitled to a
judgment as a matter of law. In determining whether the papers show that there is no triable issue
as to any material fact the court shall consider all of the evidence set forth in the papers, except
that to which objections have been made and sustained by the court, and all inferences
reasonably deducible from the evidence, except summary judgment may not be granted by the
court based on inferences reasonably deducible from the evidence, if contradicted by other
inferences or evidence, which raise a triable issue as to any material fact.
(d) Supporting and opposing affidavits or declarations shall be made by any person on
personal knowledge, shall set forth admissible evidence, and shall show affirmatively that the
affiant is competent to testify to the matters stated in the affidavits or declarations. Any
objections based on the failure to comply with the requirements of this subdivision shall be made
at the hearing or shall be deemed waived.
(e) If a party is otherwise entitled to a summary judgment pursuant to this section,
summary judgment may not be denied on grounds of credibility or for want of cross-examination
of witnesses furnishing affidavits or declarations in support of the summary judgment, except
that summary judgment may be denied in the discretion of the court, where the only proof of a
material fact offered in support of the summary judgment is an affidavit or declaration made by
an individual who was the sole witness to that fact; or where a material fact is an individual's
state of mind, or lack thereof, and that fact is sought to be established solely by the individual's
affirmation thereof.
(f) (1) A party may move for summary adjudication as to one or more causes of action
within an action, one or more affirmative defenses, one or more claims for damages, or one or
more issues of duty, if that party contends that the cause of action has no merit or that there is no
affirmative defense thereto, or that there is no merit to an affirmative defense as to any cause of
action, or both, or that there is no merit to a claim for damages, as specified in Section 3294 of
the Civil Code, or that one or more defendants either owed or did not owe a duty to the plaintiff
or plaintiffs. A motion for summary adjudication shall be granted only if it completely disposes
of a cause of action, an affirmative defense, a claim for damages, or an issue of duty.
(2) A motion for summary adjudication may be made by itself or as an alternative to a
motion for summary judgment and shall proceed in all procedural respects as a motion for
summary judgment. However, a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the court, unless that party
establishes to the satisfaction of the court, newly discovered facts or circumstances or a change
of law supporting the issues reasserted in the summary judgment motion.
(g) Upon the denial of a motion for summary judgment, on the ground that there is a
triable issue as to one or more material facts, the court shall, by written or oral order, specify one
or more material facts raised by the motion as to which the court has determined there exists a
triable controversy. This determination shall specifically refer to the evidence proffered in
support of and in opposition to the motion which indicates that a triable controversy exists. Upon
the grant of a motion for summary judgment, on the ground that there is no triable issue of
material fact, the court shall, by written or oral order, specify the reasons for its determination.
The order shall specifically refer to the evidence proffered in support of, and if applicable in
opposition to, the motion which indicates that no triable issue exists. The court shall also state its
reasons for any other determination. The court shall record its determination by court reporter or
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written order.
(h) If it appears from the affidavits submitted in opposition to a motion for summary
judgment or summary adjudication or both that facts essential to justify opposition may exist but
cannot, for reasons stated, then be presented, the court shall deny the motion, or order a
continuance to permit affidavits to be obtained or discovery to be had or may make any other
order as may be just. The application to continue the motion to obtain necessary discovery may
also be made by ex parte motion at any time on or before the date the opposition response to the
motion is due.
(i) If, after granting a continuance to allow specified additional discovery, the court
determines that the party seeking summary judgment has unreasonably failed to allow the
discovery to be conducted, the court shall grant a continuance to permit the discovery to go
forward or deny the motion for summary judgment or summary adjudication. This section does
not affect or limit the ability of any party to compel discovery under the Civil Discovery Act
(Title 4 (commencing with Section 2016.010) of Part 4).
(j) If the court determines at any time that any of the affidavits are presented in bad faith
or solely for purposes of delay, the court shall order the party presenting the affidavits to pay the
other party the amount of the reasonable expenses which the filing of the affidavits caused the
other party to incur. Sanctions may not be imposed pursuant to this subdivision, except on notice
contained in a party's papers, or on the court's own noticed motion, and after an opportunity to be
heard.
(k) Except when a separate judgment may properly be awarded in the action, no final
judgment may be entered on a motion for summary judgment prior to the termination of the
action, but the final judgment shall, in addition to any matters determined in the action, award
judgment as established by the summary proceeding herein provided for.
(l) In actions which arise out of an injury to the person or to property, if a motion for
summary judgment was granted on the basis that the defendant was without fault, no other
defendant during trial, over plaintiff's objection, may attempt to attribute fault to or comment on
the absence or involvement of the defendant who was granted the motion.
(m) (1) A summary judgment entered under this section is an appealable judgment as in
other cases. Upon entry of any order pursuant to this section, except the entry of summary
judgment, a party may, within 20 days after service upon him or her of a written notice of entry
of the order, petition an appropriate reviewing court for a peremptory writ. If the notice is served
by mail, the initial period within which to file the petition shall be increased by five days if the
place of address is within the State of California, 10 days if the place of address is outside the
State of California but within the United States, and 20 days if the place of address is outside the
United States. If the notice is served by facsimile transmission, Express Mail, or another method
of delivery providing for overnight delivery, the initial period within which to file the petition
shall be increased by two court days. The superior court may, for good cause, and prior to the
expiration of the initial period, extend the time for one additional period not to exceed 10 days.
(2) Before a reviewing court affirms an order granting summary judgment or summary
adjudication on a ground not relied upon by the trial court, the reviewing court shall afford the
parties an opportunity to present their views on the issue by submitting supplemental briefs. The
supplemental briefing may include an argument that additional evidence relating to that ground
exists, but that the party has not had an adequate opportunity to present the evidence or to
conduct discovery on the issue. The court may reverse or remand based upon the supplemental
briefing to allow the parties to present additional evidence or to conduct discovery on the issue.
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If the court fails to allow supplemental briefing, a rehearing shall be ordered upon timely petition
of any party.
(n) (1) If a motion for summary adjudication is granted, at the trial of the action, the
cause or causes of action within the action, affirmative defense or defenses, claim for damages,
or issue or issues of duty as to the motion which has been granted shall be deemed to be
established and the action shall proceed as to the cause or causes of action, affirmative defense or
defenses, claim for damages, or issue or issues of duty remaining.
(2) In the trial of the action, the fact that a motion for summary adjudication is granted as
to one or more causes of action, affirmative defenses, claims for damages, or issues of duty
within the action shall not operate to bar any cause of action, affirmative defense, claim for
damages, or issue of duty as to which summary adjudication was either not sought or denied.
(3) In the trial of an action, neither a party, nor a witness, nor the court shall comment
upon the grant or denial of a motion for summary adjudication to a jury.
(o) A cause of action has no merit if either of the following exists:
(1) One or more of the elements of the cause of action cannot be separately established,
even if that element is separately pleaded.
(2) A defendant establishes an affirmative defense to that cause of action.
(p) For purposes of motions for summary judgment and summary adjudication:
(1) A plaintiff or cross-complainant has met his or her burden of showing that there is no
defense to a cause of action if that party has proved each element of the cause of action entitling
the party to judgment on that cause of action. Once the plaintiff or cross-complainant has met
that burden, the burden shifts to the defendant or cross-defendant to show that a triable issue of
one or more material facts exists as to that cause of action or a defense thereto. The defendant or
cross-defendant may not rely upon the mere allegations or denials of its pleadings to show that a
triable issue of material fact exists but, instead, shall set forth the specific facts showing that a
triable issue of material fact exists as to that cause of action or a defense thereto.
(2) A defendant or cross-defendant has met his or her burden of showing that a cause of
action has no merit if that party has shown that one or more elements of the cause of action, even
if not separately pleaded, cannot be established, or that there is a complete defense to that cause
of action. Once the defendant or cross-defendant has met that burden, the burden shifts to the
plaintiff or cross-complainant to show that a triable issue of one or more material facts exists as
to that cause of action or a defense thereto. The plaintiff or cross-complainant may not rely upon
the mere allegations or denials of its pleadings to show that a triable issue of material fact exists
but, instead, shall set forth the specific facts showing that a triable issue of material fact exists as
to that cause of action or a defense thereto.
(q) This section does not extend the period for trial provided by Section 1170.5.
(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4
(commencing with Section 1159) of Title 3 of Part 3.
(s) (1) Notwithstanding subdivision (f), a party may move for summary adjudication of a
legal issue or a claim for damages other than punitive damages that does not completely dispose
of a cause of action, an affirmative defense, or an issue of duty.
(2) This motion may be brought only upon the stipulation of the parties whose claims or
defenses are put at issue by the motion and a prior determination and order by the court that the
motion will further the interests of judicial economy, by reducing the time to be consumed in
trial, or significantly increase the ability of the parties to resolve the case by settlement.
(3) Before a motion may be filed pursuant to this subdivision, the parties shall submit to
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the court a joint stipulation clearly setting forth the issue or issues to be adjudicated, with a
declaration from each stipulating party demonstrating that a ruling on the motion will further the
interests of judicial economy by reducing the time to be consumed in trial or significantly
increasing the probability of settlement. Within 15 days of the court's receipt of the stipulation
and declarations, unless the court has good cause for extending the time in which to make the
determination, the court shall notify the submitting parties as to whether the motion may be filed.
If the court elects not to allow the filing of the motion, the stipulating parties may request, and
upon that request the court shall conduct, an informal conference with the stipulating parties to
permit further evaluation of the proposed stipulation; but no further papers may be filed by the
parties in support of the proposed motion.
(4) Any motion for summary adjudication brought under this subdivision shall contain
the following language, or its substantial equivalent, in the notice of motion:
"This motion is made pursuant to subdivision (s) of Section 437c of the Code of Civil
Procedure. The parties to this motion stipulate that the court shall hear the motion and that the
resolution of this motion will either further the interests of judicial economy by reducing the time
to be consumed in trial or significantly increase the ability of the parties to resolve the case by
settlement."
(5) The notice of motion shall be signed by counsel for all parties, and by those parties in
propia persona, to the motion.
(6) The joint stipulation shall be served on all parties, if any, who are not parties to the
motion specified in paragraph (1). If, within 10 days of the submission of the stipulation, any
nonstipulating party files an objection to the determination of the issue, the court may consider
the objection in determining whether or not to allow the motion to be filed.
(7) A motion for summary adjudication brought pursuant to this subdivision may be
made by itself or as an alternative to a motion for summary judgment and shall proceed in all
procedural respects as a motion for summary judgment.
(t) For the purposes of this section, a change in law does not include a later enacted
statute without retroactive application.
(u) This section shall remain in effect only until January 1, 2015, and as of that date is
repealed, unless a later enacted statute, that is enacted before January 1, 2015, deletes or extends
that date.
Rule 3.1350
(a) Motion As used in this rule, "motion" refers to either a motion for summary judgment
or a motion for summary adjudication.
(b) Motion for summary adjudication If made in the alternative, a motion for summary
adjudication may make reference to and depend on the same evidence submitted in support of
the summary judgment motion. If summary adjudication is sought, whether separately or as an
alternative to the motion for summary judgment, the specific cause of action, affirmative
defense, claims for damages, or issues of duty must be stated specifically in the notice of motion
and be repeated, verbatim, in the separate statement of undisputed material facts.
(c) Documents in support of motion Except as provided in Code of Civil Procedure
section 437c(r) and rule 3.1351, the motion must contain and be supported by the following
documents:
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(1) Notice of motion by [moving party] for summary judgment or summary adjudication
or both;
(2) Separate statement of undisputed material facts in support of [moving party's] motion
for summary judgment or summary adjudication or both;
(3) Memorandum in support of [moving party's] motion for summary judgment or
summary adjudication or both;
(4) Evidence in support of [moving party's] motion for summary judgment or summary
adjudication or both; and
(5) Request for judicial notice in support of [moving party's] motion for summary
judgment or summary adjudication or both (if appropriate).
(d) Separate statement in support of motion The Separate Statement of Undisputed
Material Facts in support of a motion must separately identify each cause of action, claim, issue
of duty, or affirmative defense, and each supporting material fact claimed to be without dispute
with respect to the cause of action, claim, issue of duty, or affirmative defense. In a two-column
format, the statement must state in numerical sequence the undisputed material facts in the first
column followed by the evidence that establishes those undisputed facts in that same column.
Citation to the evidence in support of each material fact must include reference to the exhibit,
title, page, and line numbers.
(e) Documents in opposition to motion Except as provided in Code of Civil Procedure
section 437c(r) and rule 3.1351, the opposition to a motion must consist of the following
documents, separately stapled and titled as shown:
(1) [Opposing party's] memorandum in opposition to [moving party's] motion for
summary judgment or summary adjudication or both;
(2) [Opposing party's] separate statement of undisputed material facts in opposition to
[moving party's] motion for summary judgment or summary adjudication or both;
(3) [Opposing party's] evidence in opposition to [moving party's] motion for summary
judgment or summary adjudication or both (if appropriate); and
(4) [Opposing party's] request for judicial notice in opposition to [moving party's]
motion for summary judgment or summary adjudication or both (if appropriate).
(f) Opposition to motion; content of separate statement Each material fact claimed by the
moving party to be undisputed must be set out verbatim on the left side of the page, below which
must be set out the evidence said by the moving party to establish that fact, complete with the
moving party's references to exhibits. On the right side of the page, directly opposite the
recitation of the moving party's statement of material facts and supporting evidence, the response
must unequivocally state whether that fact is "disputed" or "undisputed." An opposing party who
contends that a fact is disputed must state, on the right side of the page directly opposite the fact
in dispute, the nature of the dispute and describe the evidence that supports the position that the
fact is controverted. That evidence must be supported by citation to exhibit, title, page, and line
numbers in the evidence submitted.
(g) Reply to opposition; content of separate statement. If a moving party replies to an
opposition, then that moving party may submit a separate statement that responds to the material
facts disputed by the opposing party. The reply separate statement must be set forth in a third
column on the right side of the page, directly opposite the recitation of the moving party's
statement of material facts and supporting evidence, and the recitation of the opposing party’s
response to those material facts.
(g) (h) Documentary evidence If evidence in support of or in opposition to a motion
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exceeds 25 pages, the evidence must be separately bound and must include a table of contents.
(h) (i) Format for separate statements Supporting, and opposing and replying separate
statements in a motion for summary judgment must follow this format:
Supporting Statement:
Moving Party's Undisputed Material Facts and
Supporting Evidence:

Opposing Party's Response and Supporting
Evidence:

1.Plaintiff and defendant entered into a written
contract for the sale of widgets. Jackson
declaration, 2:17-21; contract, Ex. A to Jackson
declaration.
2. No widgets were ever received. Jackson
declaration, 3:7-21.
282
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Opposing Statement:
Moving Party's Undisputed Material Facts and
Alleged Supporting Evidence:

Opposing Party's Response and Evidence:

1. Plaintiff and defendant entered into a written Undisputed.
contract for the sale of widgets. Jackson
declaration, 2:17-21; contract, Ex. A to Jackson
declaration.
2. No widgets were ever received. Jackson
declaration, 3:7-21.
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Disputed. The widgets were received in New
Zealand on August 31, 2001, Baygi
declaration, 7:2-5

Reply Statement:
Moving Party's Undisputed
Material Facts and Alleged
Supporting Evidence:

Opposing Party's Response
and Evidence:

1. Plaintiff and defendant
Undisputed.
entered into a written contract
for the sale of widgets. Jackson
declaration, 2:17-21; contract,
Ex. A to Jackson declaration.
Disputed. The widgets were
2. No widgets were
received in New Zealand on

Moving Party’s Reply and
Evidence:

Undisputed

Undisputed. Although the
widgets arrived in New

ever received. Jackson
declaration, 3:7-21.
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August 31, 2001, Baygi
declaration, 7:2-5

Zealand, they were not
actually received by
Defendant. Jackson
declaration, 3:7-21

Supporting, and opposing and replying separate statements in a motion for summary
adjudication must follow this format:
Supporting statement:
ISSUE 1 – THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED BECAUSE
PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY

Moving Party's Undisputed Material Facts and
Supporting Evidence:

Opposing Party's Response and Supporting
Evidence:

1. Plaintiff was injured while mountain climbing
on a trip with Any Company USA. Plaintiffs
deposition, 12:3-4.
2. Before leaving on the mountain climbing trip,
plaintiff signed a waiver of liability for acts of
negligence. Smith declaration, 5:4-5; waiver of
liability, Ex. A to Smith declaration.
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Opposing statement:
ISSUE 1 – THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED BECAUSE
PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY

Moving Party's Undisputed Material Facts and
Alleged Supporting Evidence:

Opposing Party's Response and Evidence:

1. Plaintiff was injured while mountain climbing Undisputed.
on a trip with Any Company USA. Plaintiff’s
deposition, 12:3-4.
2. Before leaving on the mountain climbing trip, Disputed. Plaintiff did not sign the waiver of
plaintiff signed a waiver of liability for acts of liability; the signature on the waiver is forged.
negligence. Smith declaration, 5:4-5; waiver of Jones declaration, 3:6-7.
liability, Ex. A to Smith declaration.
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Reply statement:
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ISSUE 1 – THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED BECAUSE
PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY
Moving Party's Undisputed
Material Facts and Alleged
Supporting Evidence:

Opposing Party's Response
and Evidence:

Moving Party’s Reply and
Evidence:

1. Plaintiff was injured while
mountain climbing on a trip
with Any Company USA.
Plaintiff’s deposition, 12:3-4.

Undisputed.

Undisputed.

2. Before leaving on the
mountain climbing trip,
plaintiff signed a waiver of
liability for acts of negligence.
Smith declaration, 5:4-5;
waiver of liability, Ex. A to
Smith declaration.

Disputed. Plaintiff did not
sign the waiver of liability; the
signature on the waiver is
forged. Jones declaration, 3:67.

Undisputed. Plaintiff
authorized Doe to sign the
waiver of liability on
Plaintiff’s behalf. Plaintiff’s
deposition, 50:12-25.

(i) (j) Request for electronic version of separate statement On request, a party must within
three days provide to any other party or the court an electronic version of its separate statement.
The electronic version may be provided in any form on which the parties agree. If the parties are
unable to agree on the form, the responding party must provide to the requesting party the
electronic version of the separate statement that it used to prepare the document filed with the
court. Under this subdivision, a party is not required to create an electronic version or any new
version of any document for the purpose of transmission to the requesting party.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS
Existing Law: Requires a party moving for summary judgment and a party opposing a motion
for summary judgment to file separate statements clearly setting forth the facts and evidence at
issue. The summary judgment statute, Code of Civil Procedure section 437c, authorizes the
moving party to file a reply brief responding to the opposing brief. However, both the statute
and corresponding Rule of Court are silent as to whether the moving party may also submit a
reply separate statement responding to the opposing separate statement.
This Resolution: Authorizes, but does not require, a moving party to submit a reply separate
statement along with their reply brief, to respond to the facts set forth in opposition to their
motion.

The Problem: A party moving for summary judgment is expressly authorized by Code of Civil
Procedure section 437c(b)(4), to file a reply brief responding to the allegations of the opposing
brief. Both Code of Civil Procedure section 437c(b)(4) and Rule 3.1350 of the Rules of Court
require the moving party and opposing party to submit separate statements clearly setting forth
the material facts at issue for the summary judgment. But there is no provision for submitting a
reply separate statement. It is not uncommon for a moving party to submit a reply separate
statement responding to the opposition’s “disputed” material facts for the purpose of clarifying
for the court why the submitted evidence establishes that none of the material facts are actually
in dispute. Many judges faced with “objections” to reply separate statements overrule them
because the statements are helpful to their determination of whether the evidence establishes an
actual dispute of material facts. However, because there is no express authority for reply
separate statements, parties opposing summary judgments often raise objections to them.
Moreover, in Nazir v. United Airlines (2009) 178 Cal.App.4th 243, 252, in examining a reply
separate statement, the court expressly stated that “[t]here is no provision in the statute for this.”
Authorizing the submission of a reply separate statement will assist both the court and the parties
by helping to focus the evidence that may establish an actual dispute of material fact. The
information submitted in a reply separate statement will show that either the moving party lacks
evidence showing that a material fact is undisputed, or that the opposing party has not addressed
all of the submitted evidence showing that the material fact is undisputed. This does not create
an additional burden on the parties since a reply separate statement, like a reply brief, is merely
authorized, not required.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Summer Haro, Goodman & Associates,
3840 Watt Avenue, Building A, Sacramento, CA 95821; (916) 643-0600; suharo@goodmanlaw.com
RESPONSIBLE FLOOR DELEGATE: Summer Haro

COUNTER-ARGUMENT(S) TO RESOLUTION 11-02-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
We do not disagree with the proposition that a moving party should have the discretion to submit
a reply separate statement. We disagree with the proponent’s choice of format. The format
should be restricted to two columns, the first containing the original undisputed fact with the
response in bold, and the second containing the moving party’s ultimate comment.

RESOLUTION 11-03-2012
DIGEST
Offers to Compromise: Content of Offers and Multiple Party Offers
Amends Code of Civil Procedure section 998 to provide that offers presumptively include costs
and attorney’s fees, and to provide a procedure for offers from or to multiple parties.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 998 to provide that offers presumptively
include costs and attorney’s fees, and to provide a procedure for offers from or to multiple
parties. This resolution should be approved in principle because it clarifies ambiguities existing
in the current statute.
The first amendment made by this resolution seeks to avoid the potential confusion posed by the
existing statute’s silence on the issue of whether costs (including attorney’s fees) are
presumptively included in a 998 offer. In evaluating 998 offers, as related to a party’s
contractual or statutory right to recover attorney’s fees, numerous California courts have ruled
that if a 998 offer is silent about whether the offered amount includes costs/fees, then the party
who is entitled to recover fees may recover them in addition to the amount offered in the section
998 offer. (Chinn v. KMR Property Management (2008) 166 Cal.App.4th 175, 184; Engle v.
Copenbarger & Copenbarger (2007) 157 Cal.App.4th 165, 168-169; Lanyi v. Goldblum (1986)
177 Cal.App.3d 181, 187.) However, many parties receiving a 998 offer believe that the
settlement amount posed by that offer would constitute a complete settlement of the case. Those
parties realize too late that the offeror actually offered to settle the case for the stated amount,
plus unspecified costs and fees. This resolution would prevent such unfair surprise by requiring
a party who was seeking costs and fees in addition to the amount stated in a 998 offer, to put the
opposing party on notice that the 998 offer was truly for the stated amount plus an unspecified
amount of costs and fees. If the 998 offer is silent about costs/fees, then the stated amount of the
998 is the total amount of the settlement. If the 998 offer notes that the stated amount does not
include costs/fees, then the offeree knows that if they accept the offer they will have to pay for
costs/fees in addition to the stated amount.
The second portion of this resolution simplifies the challenges associated with making 998 offers
in multi-party litigation by establishing procedures for multiple party offers. This resolution
would require a plaintiff who wants to make a 998 offer to multiple parties to apportion the
amount of that offer among the defendants. This way the defendants will be on notice of what
plaintiff believes their respective liabilities are. The defendants will then be able to effectively
evaluate their risks in proceeding with the case or settling it with the plaintiff. With
unapportioned 998 offers, defendants cannot reasonably evaluate whether they will get a more

favorable result at trial. This resolution would eliminate that guess-work and promote settlement
in complex litigations.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 998 to read as follows:
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§ 998
(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as
provided in this section.
(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in
Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in
writing upon any other party to the action to allow judgment to be taken or an award to be
entered in accordance with the terms and conditions stated at that time. The written offer shall
include a statement of the offer, containing the terms and conditions of the judgment or award,
and a provision that allows the accepting party to indicate acceptance of the offer by signing a
statement that the offer is accepted. Any acceptance of the offer, whether made on the document
containing the offer or on a separate document of acceptance, shall be in writing and shall be
signed by counsel for the accepting party or, if not represented by counsel, by the accepting
party.
(1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk
or the judge shall enter judgment accordingly. In the case of an arbitration, the offer with proof
of acceptance shall be filed with the arbitrator or arbitrators who shall promptly render an award
accordingly.
(2) If the offer is not accepted prior to trial or arbitration or within 30 days after it is
made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence
upon the trial or arbitration.
(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually
commenced at the beginning of the opening statement of the plaintiff or counsel, and if there is
no opening statement, then at the time of the administering of the oath or affirmation to the first
witness, or the introduction of any evidence.
(c) Contents of offer. If any portion of an offer made under this section is for the entry
of a monetary judgment, the monetary award to be made shall be set forth in the offer as a
specifically stated sum, which shall be inclusive of all damages, taxable court costs, interest, and
attorneys' fees, if any, sought in the case. The offeror may choose to exclude an amount for
attorneys' fees, but must specifically so state in the offer. If the offeror excludes an amount for
attorneys' fees in the offer, and the offeree accepts the offer, then either party may apply to the
court for an award of attorneys' fees, if otherwise allowed by statute, contract or otherwise. The
offer need not be apportioned by claim.
(d) Multiple offerors. Multiple parties may make a joint unapportioned offer of
judgment to a single offeree.
(e) Multiple offerees. Unapportioned offers may not be made to multiple offerees.
However, one or more parties may make to two or more other parties an apportioned offer of
judgment that is conditioned upon acceptance by all of the offerees. Each offeree may serve a
separate written notice of acceptance of the offer. If fewer than all offerees accept, then the

39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80

offeror may nevertheless enforce any number of the acceptances if (i) the offer discloses that the
offeror may exercise this option, and (ii) the offeror serves written notice of final acceptance no
later than 10 days after the expiration of the effective period of the offer. The cost shifting
provisions provided in this section apply to each offeree who did not accept the apportioned
offer.
(c) (f)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a
more favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and
shall pay the defendant's costs from the time of the offer. In addition, in any action or proceeding
other than an eminent domain action, the court or arbitrator, in its discretion, may require the
plaintiff to pay a reasonable sum to cover costs of the services of expert witnesses, who are not
regular employees of any party, actually incurred and reasonably necessary in either, or both,
preparation for trial or arbitration, or during trial or arbitration, of the case by the defendant.
(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court
or arbitrator shall exclude the postoffer costs.
(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the
holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees awarded to
the prevailing party were not costs for purposes of this section but were part of the judgment.
(d)(g) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a
more favorable judgment or award in any action or proceeding other than an eminent domain
action, the court or arbitrator, in its discretion, may require the defendant to pay a reasonable
sum to cover postoffer costs of the services of expert witnesses, who are not regular employees
of any party, actually incurred and reasonably necessary in either, or both, preparation for trial or
arbitration, or during trial or arbitration, of the case by the plaintiff, in addition to plaintiff's costs
offer.
(e) (h) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a
more favorable judgment or award, the costs under this section, from the time of the offer, shall
be deducted from any damages awarded in favor of the plaintiff. If the costs awarded under this
section exceed the amount of the damages awarded to the plaintiff the net amount shall be
awarded to the defendant and judgment or award shall be entered accordingly.
(f) (i) Police officers shall be deemed to be expert witnesses for the purposes of this
section. For purposes of this section, "plaintiff" includes a cross-complainant and "defendant"
includes a cross-defendant. Any judgment or award entered pursuant to this section shall be
deemed to be a compromise settlement.
(g)(j) This chapter does not apply to either of the following:
(1) An offer that is made by a plaintiff in an eminent domain action.
(2) Any enforcement action brought in the name of the people of the State of California
by the Attorney General, a district attorney, or a city attorney, acting as a public prosecutor.
(h)(k) The costs for services of expert witnesses for trial under subdivisions (c) and (d)
shall not exceed those specified in Section 68092.5 of the Government Code.
(i)(l) This section shall not apply to labor arbitrations filed pursuant to memoranda of
understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of
Division 4 of Title 1 of the Government Code).
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS
Existing Law: Current law allows parties to make a statutory offer to compromise; if the offer is
not accepted within the statutory time and the party making the offer obtains a more favorable
result at trial or arbitration, recoverable costs are shifted as specified in this section. Under
current law, a party must specify whether the offer includes attorney’s fees and costs. Current
law does not provide for multiple party offers to compromise and does not allow conditional
offers.
This Resolution: Modifies section 998 to conform largely to Arizona Rules of Civil Procedure
rule 68 and would provide: (1) a presumption that an offer to compromise includes costs and
attorney’s fees unless otherwise specified; (2) would allow multiple party offers to compromise
that need not be apportioned; and (3) would allow conditional offers.
The Problem: The goal of section 998 is to encourage settlements, but the existing statutory
language, as interpreted by our courts, only allows for a single party to make an offer to another
single party and where individualized offers are made to multiple plaintiffs or defendants, those
offers cannot be made conditional upon all accepting the offers. (See Hutchins v. Waters (1975)
51 Cal.App.3d 69, 73-74; but see Brown v. Nolan (1979) 98 Cal.App.3d 445, 450-451 [combined
offer by joint tortfeasor defendants to single plaintiff was valid as to each defendant].) This
effectively makes such offers only practical in a limited number of cases, because it does not
allow for offers by multiple parties or offers to multiple parties and does not allow a party to
condition an offer upon acceptance by all parties on the opposing side. This resolution seeks to
correct that problem by providing for multiple party offers that may also be made conditional.
The amended language in this regard tracks existing Arizona Rules of Civil Procedure rule 68
which will give our courts the benefit of already interpreted language.
The current language of section 998 presents a trap for the unwary who fail to specify that
attorney’s fees are included or not included in the statutory offer. (See Chinn v. KMR Property
Management (2008) 166 Cal.App.4th 175, 184 [section 998 offer silent on attorney’s fees;
plaintiff accepting entitled to move for award of statutory fees]; accord Ritzenthaler v. Fireside
Thrift Co. (2001) 93 Cal.App.4th 986, 990 [contractual attorney’s fees].) This resolution would
avoid that trap by providing a presumption that an offer to compromise includes recoverable
attorney’s fees and costs unless expressly stated otherwise.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod,
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269,
dlw@manningllp.com
RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel

RESOLUTION 11-04-2012
DIGEST
Offers to Compromise: Enhanced Penalty
Amends Code of Civil Procedure section 998 to provide for an enhanced cost award where a
party does not accept a section 998 offer and receives a less favorable result.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 998 to provide for an enhanced cost
award where a party does not accept a section 998 offer and receives a less favorable result. This
resolution should be disapproved because it creates an inequitable disparity between what costs
plaintiffs and defendants would be able to recover following the rejection of a section 998 offer.
The purpose of this resolution is to encourage parties to accept section 998 offers by increasing
the risks associated with rejecting such offers. As currently drafted, section 998, provides that a
party who rejects a section 998 offer, and fails to obtain a result more favorable than that offer,
will be liable for all of the post-offer costs incurred by the offeror, including the offeror’s expert
fees. (Code Civ. Proc., §998, subds. (c)(1) and (d).) Generally, when an attorney receives a 998
offer, they can evaluate and anticipate what the future post-offer costs will be based on the
number of experts required, the number of anticipated witnesses and exhibits and the amount of
time remaining before trial, and can advise their client on the risks involved with rejecting the
998 offer. However, this resolution would add onto that existing penalty an additional 50% of
all the offeror’s costs (both pre and post offer) if the offeror is a defendant, or 50% of the
offeror’s post-offer costs if the offeror is a plaintiff. This creates a disparity between the costs a
plaintiff would be able to recover and the costs a defendant would be able to recover (with
defendants entitled to recover more). It also requires plaintiff offerees to speculate as to what
pre-offer costs the defendant may have incurred, that the plaintiff will be liable for if they do not
obtain a more favorable judgment. If additional penalties are to be imposed on parties rejecting
998 offers, those penalties should be reciprocal.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 998 to read as follows:
1
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§ 998
(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented as
provided in this section.
(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in
Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer in
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writing upon any other party to the action to allow judgment to be taken or an award to be
entered in accordance with the terms and conditions stated at that time. The written offer shall
include a statement of the offer, containing the terms and conditions of the judgment or award,
and a provision that allows the accepting party to indicate acceptance of the offer by signing a
statement that the offer is accepted. Any acceptance of the offer, whether made on the document
containing the offer or on a separate document of acceptance, shall be in writing and shall be
signed by counsel for the accepting party or, if not represented by counsel, by the accepting
party.
(1) If the offer is accepted, the offer with proof of acceptance shall be filed and the clerk
or the judge shall enter judgment accordingly. In the case of an arbitration, the offer with proof
of acceptance shall be filed with the arbitrator or arbitrators who shall promptly render an award
accordingly.
(2) If the offer is not accepted prior to trial or arbitration or within 30 days after it is
made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence
upon the trial or arbitration.
(3) For purposes of this subdivision, a trial or arbitration shall be deemed to be actually
commenced at the beginning of the opening statement of the plaintiff or counsel, and if there is
no opening statement, then at the time of the administering of the oath or affirmation to the first
witness, or the introduction of any evidence.
(c)(1) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a
more favorable judgment or award, the plaintiff shall not recover his or her postoffer costs and
shall pay the defendant's costs from the time of the offer, plus a penalty of 50% of the allowable
costs under Section 1033.5, except those costs provided under subdivision (a)(10) of Section
1033.5. In addition, in any action or proceeding other than an eminent domain action, the court
or arbitrator, in its discretion, may require the plaintiff to pay a reasonable sum to cover costs of
the services of expert witnesses, who are not regular employees of any party, actually incurred
and reasonably necessary in either, or both, preparation for trial or arbitration, or during trial or
arbitration, of the case by the defendant.
(2)(A) In determining whether the plaintiff obtains a more favorable judgment, the court
or arbitrator shall exclude the postoffer costs.
(B) It is the intent of the Legislature in enacting subparagraph (A) to supersede the
holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees awarded to
the prevailing party were not costs for purposes of this section but were part of the judgment.
(d) If an offer made by a plaintiff is not accepted and the defendant fails to obtain a more
favorable judgment or award in any action or proceeding other than an eminent domain action,
the court or arbitrator, in its discretion, may require the defendant to pay a reasonable sum to
cover postoffer costs of the services of expert witnesses, who are not regular employees of any
party, actually incurred and reasonably necessary in either, or both, preparation for trial or
arbitration, or during trial or arbitration, of the case by the plaintiff, in addition to plaintiff's costs
offer, plus a penalty of 50% of the postoffer costs allowable under Section 1033.5, except those
costs provided under subdivision (a)(10) of Section 1033.5.
(e) If an offer made by a defendant is not accepted and the plaintiff fails to obtain a more
favorable judgment or award, the costs under this section, inclusive of any penalties, from the
time of the offer, shall be deducted from any damages awarded in favor of the plaintiff. If the
costs awarded under this section exceed the amount of the damages awarded to the plaintiff the
net amount shall be awarded to the defendant and judgment or award shall be entered
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accordingly.
(f) Police officers shall be deemed to be expert witnesses for the purposes of this section.
For purposes of this section, "plaintiff" includes a cross-complainant and "defendant" includes a
cross-defendant. Any judgment or award entered pursuant to this section shall be deemed to be a
compromise settlement.
(g) This chapter does not apply to either of the following:
(1) An offer that is made by a plaintiff in an eminent domain action.
(2) Any enforcement action brought in the name of the people of the State of California
by the Attorney General, a district attorney, or a city attorney, acting as a public prosecutor.
(h) The costs for services of expert witnesses for trial under subdivisions (c) and (d) shall
not exceed those specified in Section 68092.5 of the Government Code.
(i) This section shall not apply to labor arbitrations filed pursuant to memoranda of
understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) of
Division 4 of Title 1 of the Government Code).
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS
Existing Law: Current law allows parties to make a statutory offer to compromise; if the offer is
not accepted within the statutory time and the party making the offer obtains a more favorable
result at trial or arbitration, recoverable costs are shifted as specified in this section.
This Resolution: Modifies section 998 to provide for enhanced cost awards where there is a
failure to accept a section 998 offer to compromise and the offering party obtains a more
favorable result.
The Problem: While the current language of section 998 provides an incentive to settle by
shifting recoverable costs and providing the prospect of recovering expert witness fees, the
limited nature of recoverable costs in a significant number of cases often means the relative risks
of an adverse cost award are small as compared to proceeding to trial. This resolution would
help improve settlement prospects by increasing the potential risks of not accepting a reasonable
Section 998 offer by imposing a 50% enhancement to cost awards, excluding attorney fee awards
allowable as an element of costs under Code of Civil Procedure section 1035.5, subdivision
(a)(10). A similar penalty has been adopted and applied in Arizona. (See Ariz. R. Civ. Proc.,
rule 68.)
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Manning & Kass, Ellrod,
Ramirez, Trester, LLP, 550 W. C Street, Suite 1900, San Diego, CA 92101, (619) 515-0269,
dlw@manningllp.com

RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel

RESOLUTION 11-05-2012
DIGEST
Default Judgments in Quiet Title Actions
Amends Code of Civil Procedure section 764.010 to clarify that a defendant in default may not
participate in the court’s evidentiary and legal determinations of a plaintiff’s quiet title claim.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 764.010 to clarify that a defendant in
default may not participate in the court’s evidentiary and legal determinations of a plaintiff’s
quiet title claim. This resolution should be approved in principle because a defendant who fails
to timely appear in the action, and is found to have no good ground under Code of Civil
Procedure section 473 for relief from default, forfeits the right to offer evidence and legal
challenges to the issue tendered by the quiet action complaint—as is the case in any other
litigation where a defendant’s default has been properly taken and not relieved by the court.
In a recent opinion out of the Fourth Appellate District, in the case of Harbour Vista, LLC v.
HSBC Mortgage Services Inc. (2011) 201 Cal.App.4th 1496, a divided court held that a defaulted
defendant in a quiet title action may nonetheless appear and present evidence at the time of
plaintiff’s Code of Civil Procedure section 585 prove-up. That constitutes a change in existing
law and thinking (as reflected in Yeung v. Soos (2004) 119 Cal.App.4th 576, a decision by the
Second Appellate District), and runs counter to the body of jurisprudence concerning the effect
of a default. It advances only a colorable analysis for why in quiet title actions an unrelieved
defaulted defendant should be treated as sui generis—particularly mindful of the potential delays
and mischief a defaulted defendant may cause at any time, especially when the purpose a
plaintiff brings a quiet title action is to quiet title claims on the property.
Under all circumstances, with or without a defaulted party, the court’s mandate is that it “shall
examine into and determine plaintiff’s title claims against the claims of all the defendants,”
“shall in all cases require evidence of plaintiff’s title and hear such evidence as may be offered
respecting the claims of any of the defendants,” and “shall render judgment in accordance with
the evidence and the law.” (See Code Civ. Proc. § 764.010.) Although the present quiet title
statutes consider it an action in rem against all claimants, known or unknown, with respect to a
known claimant who inexcusably permits a default to be taken, that defendant forfeits its right to
weigh-in on the determinations made at trial.
The court in Harbour Vista predicated its analysis—that a defaulted defendant is entitled to
participate in the evidentiary hearing vetting interest determinations in the property—on the
statutory edict that “[t]he court shall not enter judgment by default but shall in all cases require
evidence.” (See Code Civ. Proc. § 764.010.) Yet, for purposes of reaching the judgment entered

in a title quiet cause, the focused emphasis of the statute should be on the latter, not the former
proviso. They are not mutually exclusive. The proposed resolution would make that clear, and
with good reason.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 764.010 to read as follows:
1
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§ 764.010
The court shall examine into and determine the plaintiff's title against the claims
of all the defendants. The court shall not enter judgment by default but shall in all cases
require evidence of plaintiff's title and hear such evidence as may be offered respecting
the claims of any of the appearing defendants, other than claims the validity of which is
admitted by the plaintiff in the complaint. The court shall render judgment in accordance
with the evidence and the law.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Ordinarily, if a defendant fails to appear in a civil action within the requisite time
frames, the clerk is required to enter default upon application of the plaintiff. (Code Civ. Proc., §
585, subd. (a), (b).) When the default is entered, unless the defendant obtains relief under Code
of Civil Procedure section 473, the defendant is not permitted to further participate in the action,
and the plaintiff can seek a clerk’s judgment by default under Code of Civil Procedure section
585, subdivision (a), or, in all other matters, a judgment by default by court under Code of Civil
Procedure section 585, subdivision (b), which contemplates activity by the trial court to ascertain
the truth of the plaintiff’s allegations, and gives the trial court the discretion to enter judgment
based on declarations or after testimony.
On December 19, 2011, the Fourth District Court of Appeal certified for publication its opinion
in Harbor Vista, LLC v. HSBC Mortgage Services, Inc., case number G044357. In that case, the
court held that even though the defendant had failed to respond to the pleadings in the required
time and even though the defendant had lost on its Code of Civil Procedure section 473 motion,
it was entitled to appear and present evidence at the evidentiary hearing that was required for the
plaintiff to prove up its default. The court acknowledged it was disagreeing with the previously
leading case on the point, Yeung v. Soos (2004) 119 Cal.App.4th 576, and the analysis in Weil &
Brown, California Practice Guide: Civil Procedure Before Trial (The Rutter Group 2003) §
5:271, p. 5-59, that is based on Yeung.
This Resolution: This resolution clarifies that a defendant whose default is properly entered in a
quiet title case does not have the ability to participate in the court’s proceedings to determine the
nature and extent of the judgment to be entered without obtaining relief from the default.

The Problem: The Harbor Vista court believes the language of Code of Civil Procedure section
764.010 sets quiet title actions apart from all other actions and requires the court to hold a trial in
a quiet title action which includes participation by all defendants, whether they formally appear
in the case or not. To harmonize all aspects of the Code of Civil Procedure, the better approach
is to say that if a defendant fails to appear and on application the clerk enters that defendant’s
default in a non-money or damages case, the court is merely required to proceed pursuant to
Code of Civil Procedure section 585, subdivision (b), and to require sufficient evidence to satisfy
itself that the plaintiff’s case has merit, whether through testimony or declarations. A defaulted
defendant has the ability to move under Code of Civil Procedure section 473 to obtain relief from
default, and certainly the fact it is a quiet title action would add weight to such an application,
but such should be the requirement if the defendant wishes to present evidence to the court.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad,
CA 92018-1826, (760) 930-9033 (phone), (760) 930-9063 (fax), marnew@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: K. Martin White

RESOLUTION 11-06-2012
DIGEST
Real Property Law: Apportionment of Fence Maintenance Expense
Amends Civil Code section 841 to clarify that a landowner cannot force its neighboring
landowner to contribute to the cost of constructing a division fence absent prior agreement.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolution 06-01-2011, which was withdrawn.
Reasons:
This resolution amends Civil Code section 841 to clarify that a land owner cannot force its
neighboring landowner to contribute to the cost of constructing a division fence absent prior
agreement. This resolution should be approved in principle because it is unjust that a landowner
may force his neighbor to contribute half the cost of a division fence or wall, solely at the
landowner’s discretion, when the fence or wall might not be strictly necessary, or might be
unnecessarily expensive.
As the proponent states, this statute might have made sense as written back in 1872, when it was
likely intended as a rule to govern neighboring ranchers. Today, division fences and walls
between adjoining properties take all shapes and sizes, and are often considerably expensive. It
does not conform to modern notions of justice that one property owner should be able to
unilaterally determine the nature and expense of the division fence and still force his neighbor to
pay half the cost. The resolution leaves unchanged the provision of the statute making
neighboring landowners equally responsible for the cost of maintaining existing fences. In that
respect it differs from Resolution 06-01-2011, which was withdrawn.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Civil Code section 841 to read as follows:
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§ 841
MONUMENTS AND FENCES. Coterminous owners are mutually bound equally to
maintain: 1. T the boundaries, and monuments, and existing fences between them;.
2. The fences between them, unless one of them chooses to let his land lie without
fencing; in which case, if he afterwards incloses it, he must refund to the other a just
proportion of the value, at that time, of any division fence made by the latter A
coterminous owner who constructs a division fence or wall without the prior agreement
of other coterminous owners shall not be entitled to any reimbursement from them of the
costs thereof.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Civil Code section 841, subdivision (2), essentially provides that a landowner can
build a fence and then sue an adjacent landowner for half the cost of the fence to the extent it is
between their respective properties. In Reusche v. Milhorn (1933) 218 Cal. 696, 698, the
California Supreme Court upheld such an award, holding that:
The necessity for the construction of the fence appears to lie in the fact that,
without it, cattle belonging to each of the parties overrun and graze on the lands of
the other. The cost of the fence is small, and the amount does not appear to be
challenged. The claim should be paid.
This Resolution: Would delete subdivision (2), so as to leave the question of the nature and
expense of new fences to the agreement of adjoining landowners, or to their individual choices.
The Problem: This provision has been on the books since 1872 without change. Perhaps it made
sense in frontier days, when fences were necessary to keep livestock from roaming from one
parcel to another and when fencing technologies were simple and relatively inexpensive. Today,
there are innumerable possibilities for fence construction, giving rise to the possibility that
someone could unilaterally determine to build an elaborate and expensive fence to their own
taste and then sue the adjoining neighbor for half the cost, regardless of whether the neighbor
agrees with or can afford the choice, save only if that neighbor has not chosen to let his or her
own property “lie without fencing.”
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: K. Martin White, P.O. Box 1826, Carlsbad,
CA 92018-1826; Telephone (760) 930-9033; Facsimile (760) 930-9063; email
marnew@sbcglobal.net
RESPONSIBLE FLOOR DELEGATE: K. Martin White

COUNTER-ARGUMENT(S) TO RESOLUTION 11-06-2012
SACRAMENTO COUNTY BAR ASSOCIATION
This resolution seeks to fix a problem that is not actually created by the statute. The resolution
seeks to prevent one neighbor from using this statute to unfairly recover the cost of erecting an

expensive boundary fence from another neighbor. The resolution presumes that this section
applies any time a boundary fence is erected. It does not. The existing statute only requires a
neighbor to split the cost of a boundary fence in limited circumstances. It only applies in the
following case: neighbor 1 puts up a boundary fence at a time when neighbor 2 does not have
any fences around their property (other than the new boundary fence); then neighbor 2 puts up
fences to enclose their property, using neighbor 1’s boundary fence to complete that enclosure.
In that case, because neighbor 2 has intentionally taken the benefit of neighbor 1’s boundary
fence, neighbor 1 is entitled to be reimbursed by neighbor 2 for a portion of the boundary fence.
While this limited situation may be outdated, the statute itself does not create the problem the
proponent seeks to redress.
Additionally, although the stated purpose of this resolution makes sense, i.e. preventing one
person from forcing their neighbor to pay for an unreasonably costly fence, as drafted, this
resolution inadvertently creates another problem. With this resolution, one person could force
his neighbor to bear the full cost of replacing a dilapidated fence, simply by refusing to share the
cost. For example, two neighbors have an old existing fence which is collapsing, neighbor 1
asks neighbor 2 to split the reasonable cost for repairing or replacing the unusable fence.
Neighbor 2 refuses to share the costs. Under this resolution neighbor 1’s options are to (a)
repair/replace the fence at their sole expense, (b) repair/replace the fence and sue neighbor 2 for
half the cost, or (c) allow the old fence to remain unrepaired until it collapses. This resolution
seeks to prevent an unfair cost-shifting, but in doing so actually creates a different inequitable
cost-shifting.

RESOLUTION 11-07-2012
DIGEST
Civil Procedure: Amendment of Pleadings Without Leave of Court
Amends Code of Civil Procedure section 472 to require a party to file an amended pleading
without leave of court no later than three court days before a hearing on a demurrer or motion to
strike.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 472 to require a party to file an amended
pleading without leave of court no later than three court days before a hearing on a demurrer or
motion to strike. This resolution should be disapproved because changing the time in which to
file an amended pleading to within three court days before a hearing on a demurrer or motion to
strike does not sufficiently promote judicial economy and conserve scarce judicial and litigation
resources.
Current law provides that a party may file an amended pleading once as of right without leave of
court after a demurrer or motion to strike is filed at any time prior to the hearing on the matter.
As a result, the party amending the pleading, which is usually a complaint, will often file the first
amended complaint the day before the hearing or on the morning of the hearing. Consequently,
the court must take the hearing on the demurrer off calendar as moot. If the first amended
complaint is filed and served only three court days before the hearing on the demurrer and
motion to strike, it likely is not sufficient time to prevent the moving party from filing a reply
brief and the court from expending scarce resources to prepare a ruling on a matter that will not
be heard. In addition, although it will save the parties time and expense of preparing for and
appearing at the hearing, it will not solve the problem of delaying the litigation if the amended
pleading is still deficient and the responding party files another demurrer and motion to strike. In
many counties there is a significant delay in the Court’s ability to hear matters, in some cases as
long as 120 days from the date of reservation to the hearing date. If a party need only file and
serve its amended pleading three court days before the hearing and it is still deficient, there will
be another lengthy delay before the hearing on the subsequent demurrer and motion to strike can
take place.
This resolution is similar to Resolution 05-08-2012 in that Resolution 05-08-2012 amends Code
of Civil Procedure section 472 to require a party to file an amended pleading without leave of
court prior to the hearing on a demurrer or motion to strike. The difference between the
resolutions is that Resolution 05-08-2012 would require the party to file an amended pleading no
later than ten days after service of the demurrer and motion to strike instead of three court days
before the hearing set forth in this resolution. Requiring a party to file the amended pleading
only three court days before the hearing on the demurrer and motion to strike will not promote
the goals of judicial economy and conservation of scarce resources.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 472 to read as follows:
1
2
3
4
5
6

§ 472
Any pleading may be amended once by a party of course, and without costs, at any time
before the answer or demurrer is filed, or after demurrer and but no later than 3 court days before
the trial of the issue of law thereon, by filing the same as amended and serving a copy on the
adverse party, and the time in which the adverse party must respond thereto shall be computed
from the date of notice of the amendment.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Allows a party to file an amended pleading after a demurrer is set for hearing.
This section is typically used by a plaintiff as an alternative to filing opposition to a demurrer
(hereinafter, references are to a First Amended Complaint or “FAC”). As the statute reads, the
FAC can be submitted at the time of the hearing (“before the trial”) without prior notice to the
adverse party or to the court of plaintiff’s intent to do so. The result is that the demurrer is taken
off-calendar as moot.
This Resolution: Would require a party who elects to respond to a demurrer by way of a FAC to
file the amended pleading at least 3 court days prior to the hearing.
The Problem: Very often, a plaintiff will file his FAC the afternoon prior to the morning hearing
or appear at the hearing to file the FAC. The attorney who demurs to an original pleading and
receives no opposition to the demurrer is left to speculate whether the plaintiff intends to file a
FAC, and is “left hanging” up until the hearing. Other times, a FAC is filed with the court but
not received by the defendant prior to the hearing. The result is that defendant’s attorney
needlessly prepares for and attends the hearing, only to discover that his demurrer has been
ordered off-calendar as moot.
From the court’s perspective, the judge/research attorney must either wait until the last minute to
work up and prepare a tentative ruling on an unopposed demurrer or to draft an order, only to
find that plaintiff, at the last minute but within his statutory right, has filed a FAC. That results
in a waste of judicial resources. Additionally, a plaintiff often submits his FAC to the filing
window or uses fax filing. When that occurs, the hearing judge is often unaware that the
pleading has been amended and may actually enter a (void) ruling on the demurrer.
The resolution would mandate that a party who elects to amend “once as a matter of course” do
so 3 court days prior to the hearing on demurrer. This will give the demurring party notice that

the scheduled hearing is placed off-calendar (and allow counsel to adjust his schedule
accordingly) and will also prevent the Court from having to prepare an order on a motion that is
not going forward.
The party electing to amend will not be prejudiced. An opposition to a demurrer is due 9 court
days prior to the hearing. Under the subject proposal, the plaintiff would have at least 13 court
days to edit the original pleading.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Erin Noonan, Los Angeles Superior Court,
12720 Norwalk Blvd., Dept. C, Norwalk, CA 90650 (562) 807-7494;
enoonan@lasuperiorcourt.org
RESPONSIBLE FLOOR DELEGATE: Erin Noonan

COUNTER-ARGUMENT(S) TO RESOLUTION 11-07-2012
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY
We agree with the proponent’s concern to the point where we have propounded a similar
resolution. However, we disagree with the “but no later than 3 court days” before trial language,
as, at least in our jurisdiction, that would make the problem worse. In our county, the practice is
that the plaintiff/cross-complainant will file the amended pleading in lieu of opposition to a law
and motion matter, rendering that matter moot as of that date. This resolution would codify the
ability of the plaintiff/cross-complainant to delay such a filing even further. If such a filing is
allowed at all, it should be required sooner, rather than later.
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be disapproved because it does not adequately resolve the problem
identified, because the court will already have expended its resources in working up the
demurrer, and because it conceivably allows a party to avoid a demurrer being sustained without
leave to amend by filing an endless number of amended complaints.
While the stated goal is laudable, allowing the opposing party to file an amended complaint three
court days before the hearing date is not enough. By that point, the demurring party will have
already incurred the cost of a reply. Likewise, most courts will have already started working on

the demurrer and in a number of courts the department will likely not become aware of the filing
of the amended complaint until the date of the hearing.
To truly preserve resources, the amendment, at the latest, should be due at the time the
opposition is due. That would help save the demurring party the cost of preparing a reply if it is
believed the amended complaint cures the defects. That would also help avoid the court
expending its valuable resources in working up a demurrer that might have been rendered moot.
The other potential problem with this Resolution is that there is no limitation on the filing of an
amended complaint following a demurrer. As currently drafted, this Resolution potentially
allows a party to avoid ever having a demurrer considered on its merits by simply filing an
amended complaint by the stated deadline. A limitation should be imposed or the language
further amended to provide that the filing of an amended complaint does not deprive the court of
the jurisdiction to consider and rule on the demurrer.

RESOLUTION 11-08-2012
DIGEST
Use of Video Recorded Depositions for Any Purpose at Trial
Amends Code of Civil Procedure section 2025.620 to allow the video recording of a deposition
and the deposition transcript to be used in the same manner during trial.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 2025.620 to allow the video recording
of a deposition and the deposition transcript to be used in the same manner during trial. This
resolution should be approved in principle because it clarifies that, in certain situations, the video
recording of a deposition can be used for the same purposes at trial as the written transcript.
Presently, section 2025.620 allows a video recording of a deposition to be used at trial for any
purpose only when the deposition recorded is of an expert or treating or consulting physician.
Although other sections of the statute allow for the use of a deposition in certain circumstances –
i.e., for impeachment or the deposition of a party for any purpose by an adverse party – the
statute is unclear as to whether such use includes a video recording, or is limited to the written
transcript. Given that video recordings are useful for a jury, certainly more so than someone
reading from a transcript, this resolution allows that, whenever a party can use a deposition at
trial for one of the purposes permitted by the statute, the party can use the video recording of the
deposition or the written transcript.
It should be noted that the proponent of this resolution clarified in subdivisions (a) and (b) of the
statute that the term “deposition” includes both the transcript and video recording. However, the
proponent did not make the same clarification with respect to subdivision (c), which is applicable
to using the deposition of a witness who resides more than 150 miles from the courthouse where
the action is venued. Given that the use of video recordings of depositions, as opposed to the
written transcript, may be most useful in situations where the witness will not physically be
present for trial, it is unclear whether the proponent intentionally omitted this clarification from
subdivision (c), or whether this was an oversight.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 2025.62 to read as follows:
1
2
3

§ 2025.620
At the trial or any other hearing in the action, any part or all of a deposition may be
used against any party who was present or represented at the taking of the deposition, or who had
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due notice of the deposition and did not serve a valid objection under Section 2025.410, so far as
admissible under the rules of evidence applied as though the deponent were then present and
testifying as a witness, in accordance with the following provisions:
(a) Any party may use the transcript or video recording of a deposition for the purpose
of contradicting or impeaching the testimony of the deponent as a witness, or for any other
purpose permitted by the Evidence Code.
(b) An adverse party may use for any purpose, the transcript or video recording of a
deposition of a party to the action, or of anyone who at the time of taking the deposition was an
officer, director, managing agent, employee, agent, or designee under Section 2025.230 of a
party. It is not ground for objection to the use of a deposition of a party under this subdivision
by an adverse party that the deponent is available to testify, has testified, or will testify at the trial
or other hearing.
(c) Any party may use for any purpose the deposition of any person or organization,
including that of any party to the action, if the court finds any of the following:
(1) The deponent resides more than 150 miles from the place of the trial or other
hearing.
(2) The deponent, without the procurement or wrongdoing of the proponent of the
deposition for the purpose of preventing testimony in open court, is any of the following:
(A) Exempted or precluded on the ground of privilege from testifying concerning the
matter to which the deponent’s testimony is relevant.
(B) Disqualified from testifying.
(C) Dead or unable to attend or testify because of existing physical or mental illness or
infirmity.
(D) Absent from the trial or other hearing and the court is unable to compel the
deponent's attendance by its process.
(E) Absent from the trial or other hearing and the proponent of the deposition has
exercised reasonable diligence but has been unable to procure the deponent's attendance by the
court'’ process.
(3) Exceptional circumstances exist that make it desirable to allow the use of any
deposition in the interests of justice and with due regard to the importance of presenting the
testimony of witnesses orally in open court.
(d) Any party may use a video recording of the deposition testimony of a treating or
consulting physician or of any expert witness even though the deponent is available to testify if
the deposition notice under Section 2025.220 reserved the right to use the deposition at trial, and
if that party has complied with subdivision (m) of Section 2025.340.
(e) Subject to the requirements of this chapter, a party may offer in evidence all or any
part of a deposition, and if the party introduces only part of the deposition, any other party may
introduce any other parts that are relevant to the parts introduced.
(f) Substitution of parties does not affect the right to use depositions previously taken.
(g) When an action has been brought in any court of the United States or of any state,
and another action involving the same subject matter is subsequently brought between the same
parties or their representatives or successors in interest, all depositions lawfully taken and duly
filed in the initial action may be used in the subsequent action as if originally taken in that
subsequent action. A deposition previously taken may also be used as permitted by the Evidence
Code.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: The current wording of Code of Civil Procedure section 2025.620, subdivision
(b), does not reference “video recording.” In contrast, Code of Civil Procedure section
2025.620, subdivision (d), refers to “video recording.”
The Problem: Parties can currently argue that the difference in wording in Code of Civil
Procedure section 2025.620 subdivisions (b) and (d) reflects a legislative intent that a party may
use a video recording of an expert during trial (per section 2025.620, subdivision (d)) but may
not use a video recording of a party (per section 2025.620, subdivision (b)). We do not believe
that this is what the legislature intended when it enacted section 2025.620. Alternatively, if this
is what the legislature intended when these sections were enacted, the legislature should revisit
this issue. The use of video recordings during jury trials is especially helpful to the jury, almost
always more helpful than the reading of a transcript by someone other than the deponent.
This Resolution: This revision would clarify that the video recording of a party’s deposition
could be used for any purpose during a proceeding, just like the written transcript of the
deposition can be used for any purpose during a proceeding.
IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Author: Honorable Robert Dahlquist,
California Superior Court, Vista, CA; Contact: Jeffrey Lacy, Greenman, Lacy, Klein, O’Harra
& Heffron, 900 Pier View Way, Oceanside, CA 92054, (760) 722-1234,
jeffrey.lacy@glkohlaw.com
RESPONSIBLE FLOOR DELEGATE: Jeffrey Lacy

RESOLUTION 11-09-2012
DIGEST
International Arbitrations: Representation by Foreign and Out-of-State Attorneys
Adds Code of Civil Procedure section 1297.182 to allow appearances by out-of-state and foreign
attorneys at international arbitrations held in California.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution adds Code of Civil Procedure section 1297.182 to allow appearances by out-ofstate and foreign attorneys at international arbitrations held in California. This resolution should
be approved in principle because it will help California achieve its potential to become a magnet
for international arbitrations, which would benefit California practitioners and the state as a
whole, while still imposing on the out-of-state and foreign attorneys the duties of care that
California bar members owe to their clients.
International arbitrations typically involve sophisticated parties advised by able counsel who
make a considered decision to avoid the courts of law and to resolve their disputes by private
arbitration instead. Existing California law, due to sunset on December 31, 2012, allows out-ofstate lawyers to appear at such arbitrations only if, among other things, (a) they do so in
conjunction with California counsel of record, (b) they certify their good standing with their outof-state bar, (c) they agree to be bound by California disciplinary rules, and (d) they do not
engage in such representation “repeatedly.” (Code Civ. Proc., § 1282.4.) It is unclear whether
foreign attorneys may represent clients in arbitrations, or only in mediations. (See Code Civ.
Proc., § 1297.351; cf. Birbrower v. Superior Court of Santa Clara County (1998) 17 Cal.4th 119,
130-131.) Additionally, under current law, the arbitrator has discretion to deny permission to
appear, and could presumably do so if a particular practitioner did so “repeatedly,” a standard
which is not defined. After December 31, 2012, California international arbitrations will again
become completely closed to out-of-state lawyers. As a consequence of the above-referenced
restrictions and uncertainties, and despite its importance to the international and especially
transpacific economy, California has acquired a reputation of being a place to avoid for
international arbitrations. In contrast, jurisdictions such as New York and Singapore liberally
allow the parties to use foreign counsel of their choosing, and thus are regularly chosen as the
venue for international arbitrations.
The Legislature has already enacted AB 1631, which will repeal the sunset of Code of Civil
Procedure Section 1282.4. AB 1631 thus makes permanent the beneficial provisions of the
current law, while still protecting the citizens of California. For example, Section 1282.4 will
require out-of-state and foreign attorneys to certify their good standing with their home bar
governing body, and to agree to submit to California disciplinary rules and to the jurisdiction of

the California courts with respect to malpractice actions and other lawsuits arising from their
conduct at the arbitration. The law will therefore impose on such practitioners the duties
California attorneys owe to their clients. However, the changes proposed by this resolution are
an improvement on those of Section 1282.4, and for that reason it should therefore be approved.
Unlike Section 1282.4 this resolution makes clear that foreign attorneys may participate in
California international arbitrations. It also ends the need for retention of local counsel, thereby
potentially lowering the overall cost of the arbitration to the client. The resolution would thereby
do more to further the proponent’s goal of making California a more attractive venue for
international arbitrations, while still providing basic protections against malpractice for the
parties involved.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Code of Civil Procedure section 1297.182 to read as follows:
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§ 1297.182
Notwithstanding any other provision of law, including but not limited to Business and
Professions Code section 6125 or otherwise regarding the practice of law in the State of
California, in any international commercial arbitration proceeding or hearing under this title, in
which one or more of the parties is not a resident of the State of California, any party may(a) appear in person; or
(b) be represented or assisted by any attorney or counselor of law of that party’s choice
who is a member in good standing of a recognized legal profession (in the United States or a
foreign jurisdiction) and is subject to effective regulation and discipline by a duly constituted
professional body or public authority.
(c) An individual, who is not a member of the State Bar of California, seeking permission
to represent a party in international commercial arbitration proceedings taking place in California
must serve within a reasonable time after acceptance of the representation, a certificate in the
form prescribed by the State Bar of California on the arbitrator(s) or arbitral forum, the State Bar
of California, and all other known parties, or if known to be represented, on their counsel. The
representative must request approval to appear from the arbitrator(s) or the arbitral forum, which
approval shall be in writing on the certificate.
(d) The certificate referred to in subdivision (c) of this Section shall include:
(1) The case name and number, and the name of the arbitrator, arbitrators, or arbitral
forum assigned to the proceeding in which the attorney seeks to appear.
(2) The representative’s residence and office address.
(3) The courts before which the representative has been admitted to practice and the dates
of admission.
(4) Whether or not the representative is currently a member in good standing of a
recognized legal profession (in the United States or a foreign jurisdiction) and is subject to
effective regulation and discipline by a duly constituted professional body or public authority.
(5) Whether or not the representative is currently on suspension or disbarred from the
practice of law in any jurisdiction.
(6) That the representative is not a resident of the State of California.
(7) That the representative is not regularly employed in the State of California.
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(8) That the representative is not regularly engaged in substantial business, professional,
or other activities in the State of California.
(9) That the representative agrees to be subject to the jurisdiction of the courts of this
state with respect to the law of this state governing the conduct of attorneys to the same extent as
a member of the State Bar of California.
(10) The title of the court and the cause in which the representative has filed an
application to appear as counsel pro hac vice in this state or filed a certificate pursuant to this
section in the preceding two years, the date of each application or certificate, and whether or not
it was granted. If the representative has made repeated appearances, the certificate shall reflect
the special circumstances that warrant the approval of the representative’s appearance in the
arbitration.
(e) Failure to timely file and serve the certificate described in subdivision (d) shall be
grounds for disapproval of the appearance and disqualification from serving as a representative
in the arbitration in which the certificate was filed. In the absence of special circumstances,
repeated appearances shall be grounds for disapproval of the appearance and disqualification
from serving as a representative in the arbitration in which the certificate was filed.
(f) A representative who fails to file or serve the certificate required by this section or
files or serves a certificate containing false information or who otherwise fails to comply with
the standards of professional conduct required of members of the State Bar of California shall be
subject to the disciplinary jurisdiction of the State Bar with respect to that certificate or any of
his or her acts occurring in the course of the arbitration.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: California case law requires that legal representatives at international arbitrations
held in California be admitted to practice law in California.
This Resolution: This resolution is meant to make California more competitive for international
arbitrations while still recognizing that the work is the practice of law.
The Problem: Other states have more liberal rules for representation in international arbitrations,
which makes international arbitration in California less competitive than other venues.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Sean Butler, 11835 West Olympic
Boulevard, Suite 1090, Los Angeles, CA 90064, telephone 310.473.0777
RESPONSIBLE FLOOR DELEGATE: Sean Butler

SECTION COMMENTS TO RESOLUTION 11-09-2012
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION OF THE STATE BAR OF
CALIFORNIA
APPROVE IN PRINCIPLE: The State Bar of California’s Committee on Alternative Dispute
Resolution (ADR Committee) supports this proposal, which would prescribe a process for nonCalifornia attorneys (both from other states as well as foreign jurisdictions) to appear in
international commercial arbitrations conducted in California.
The proposed legislation is modeled after the provisions of California Code of Civil Procedure
Section 1282.4, which prescribes the process for non-California U.S. attorneys to appear on a pro
hac vice basis in arbitrations conducted in California. Extending a similar process to the
international arbitration context would create a structure for the non-California attorney
appearances in those arbitrations, and serve to foster the growth of international arbitration in
California.
Disclaimer
This position is only that of the State Bar of California’s Committee on Alternative Dispute
Resolution. This position has not been adopted by the State Bar’s Board of Trustees or
overall membership, and is not to be construed as representing the position of the State Bar
of California. Committee activities relating to this position are funded from voluntary
sources.

RESOLUTION 11-10-2012
DIGEST
Law and Motion: Renaming Demurrers as Motions to Dismiss
Amends Code of Civil Procedure section 430.10 to rename “demurrer” a “motion to dismiss,”
and adds section 430.11 to explain that the change is non-substantive.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 430.10 to rename “demurrer” a “motion
to dismiss,” and adds section 430.11 to explain that the change is non-substantive. This
resolution should be disapproved because since the Code of Civil Procedure already provides for
“motions to dismiss” that have functions other than challenging the pleadings, and as to which
different procedural and substantive rules apply, applying the term “motion to dismiss” to
“demurrers” will cause unnecessary confusion among practitioners and the courts.
In 1938, with the enactment of the Federal Rules of Civil Procedure, the federal system
abolished the “demurrer” and replaced it with the “motion to dismiss.” (Fed. Rules Civ. Proc.
rule 7(c), 28 U.S.C.) 35 of the 50 states have adopted the federal rules as their rules of civil
procedure, and hence have also abolished the “demurrer.” It is probably true that many
laypeople do not understand what the term means. However, in California there already exists a
motion to dismiss under Code of Civil Procedure section 581. A motion under section 581 is not
one that challenges the face of a pleading, as is a demurrer under section 430.10. Also, unlike in
the case of a demurrer, a movant under section 581 may rely on evidence outside the pleadings.
Moreover, a motion to dismiss can be made at any time before a judgment is entered, whereas a
demurrer must be filed when a responsive pleading is due. The differing purposes of and rules
applicable to motions under section 430.10 and 581 will cause confusion among practitioners
and the courts, and may have unintended consequences for existing appellate interpretations of
the respective statutes.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 430.10 and add section 430.11 to read as
follows:
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§ 430.10
The party against whom a complaint or cross complaint has been filed may object, by
demurrer motion to dismiss or answer as provided in Section 430.30, to the pleading on any one
or more of the following grounds:
(a) The court has no jurisdiction of the subject of the cause of action alleged in the
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pleading.
(b) The person who filed the pleading does not have the legal capacity to sue.
(c) There is another action pending between the same parties on the same cause of action.
(d) There is a defect or misjoinder of parties.
(e) The pleading does not state facts sufficient to constitute a cause of action.
(f) The pleading is uncertain. As used in this subdivision, "uncertain" includes ambiguous
and unintelligible.
(g) In an action founded upon a contract, it cannot be ascertained from the pleading
whether the contract is written, is oral, or is implied by conduct.
(h) No certificate was filed as required by Section 411.35.
(i) No certificate was filed as required by Section 411.36.
§ 430.11
A “motion to dismiss” was previously referred to in the law of California as a
“demurrer.” All case law pertaining to demurrers and in existence at the time that the term
“demurrer” was replaced by “motion to dismiss” shall be deemed to be applicable to motions to
dismiss. The change in terminology, whereby “demurrers” became known as “motions to
dismiss,” did not constitute a substantive change in the law. The change in terminology was
intended to increase the public’s understanding of procedures in the civil justice system.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Provides that a complaint or cross complaint may be challenged by a “demurrer.”
This Resolution: Would amend Code of Civil Procedure section 430.10 to change the term
“demurrer” to a “motion to dismiss.”
The Problem: Many self represented litigants are confused by the term “demurrer.” A demurrer
is nothing more than a motion that is “overruled” rather than denied, and “sustained” rather than
granted. The term “motion to dismiss” is more readily understood and is the term used in the
Federal Rules of Civil Procedure for the same motion process. Using simple English instead of
archaic legal terms generally increases the public’s understanding and acceptance of our system
of justice.
IMPACT STATEMENT
This proposed resolution would affect multiple other statutes and rules, including but not limited
to Code of Civil Procedure sections 430.20 to 430.90, inclusive, 435, 472 to 472d, inclusive, as
well as California Rules of Court, rule 3.1103(c) and rule 3.1320, which use the term “demur” or
“demurrer.” The Law Revision Commission could be directed to identify all statutes and rules
referring to this term and make recommended changes to fully effectuate the purpose of this
resolution.
AUTHOR AND PERMANENT CONTACT: Author: Honorable Robert Dahlquist,
California Superior Court, Vista, CA; Contact: David R. Moore, Moore & Skiljan, 7700 El
Camino Real, Suite 207, Carlsbad, CA 92009 (760) 944-7700; fax (760) 944-8494; email
davidr@mooreskiljan.com

RESPONSIBLE FLOOR DELEGATE: David R. Moore

RESOLUTION 11-11-2012
DIGEST
Opening Statements Prior to Juror Voir Dire
Amends Code of Civil Procedure section 222.5 to clarify that the court has discretion to allow
counsel to give a “mini-opening” prior to the commencement of voir dire and not to require
counsel to submit voir dire questions in advance.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
No similar resolutions found.
Reasons:
This resolution amends Code of Civil Procedure section 222.5 to clarify that the court has
discretion to allow counsel to give a “mini-opening” prior to the commencement of voir dire and
not to require counsel to submit voir dire questions in advance. This resolution should be
disapproved because the present use of the term “should” (as opposed to “may” or “shall”), is not
ambiguous, and only indicates that the Legislature has determined that such procedures are
preferred but not mandated.
The current structure still allows a court to exercise its discretion to prohibit a pre-voir dire miniopening or to require the advance submission of voir dire questions if the judicial officer sees fit
to do so, given the particular circumstances of the case.
Presently, if a party requests they be permitted to give a “mini-opening” to the entire jury panel
prior to the commencement of voir dire, the trial judge should permit both parties to do so. This
serves an important function in educating the jurors about the nature of the case, and because
they are presented by each side, quickly allowing jurors, counsel and the court to identify and/or
rehabilitate potential biases among jurors. This process can accelerate the voir dire process, and
serves as an important tool to both sides to identify juror biases.
In addition, parties should not be required, unless the case requires it, to have to submit voir dire
questions in advance of a case. The parties are in the best position to know what types of jurors
they wish to have on the panel and what questions will best identify any particular juror beliefs
or prejudices that the parties are looking for. The court, unless a particular situation requires it,
should not be pre-judging what questions are going to be asked of a jury panel.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Code of Civil Procedure section 222.5 to read as follows:
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§ 222.5
To select a fair and impartial jury in civil jury trials, the trial judge shall examine the
prospective jurors. Upon completion of the judge's initial examination, counsel for each party
shall have the right to examine, by oral and direct questioning, any of the prospective jurors in
order to enable counsel to intelligently exercise both peremptory challenges and challenges for
cause. During any examination conducted by counsel for the parties, the trial judge should permit
liberal and probing examination calculated to discover bias or prejudice with regard to the
circumstances of the particular case. The fact that a topic has been included in the judge's
examination should not preclude additional nonrepetitive or nonduplicative questioning in the
same area by counsel.
The trial judge should may allow a brief opening statement by counsel for each party
prior to the commencement of the oral questioning phase of the voir dire process.
The scope of the examination conducted by counsel shall be within reasonable limits
prescribed by the trial judge in the judge's sound discretion. In exercising his or her sound
discretion as to the form and subject matter of voir dire questions, the trial judge should consider,
among other criteria, any unique or complex elements, legal or factual, in the case and the
individual responses or conduct of jurors which may evince attitudes inconsistent with suitability
to serve as a fair and impartial juror in the particular case. Specific unreasonable or arbitrary time
limits shall not be imposed in any case. The trial judge shall not establish a blanket policy of a
time limit for voir dire.
The trial judge should may permit counsel to conduct voir dire examination without
requiring prior submission of the questions unless a particular counsel engages in improper
questioning. For purposes of this section, an “improper question” is any question that, as its
dominant purpose, attempts to precondition the prospective jurors to a particular result,
indoctrinate the jury, or question the prospective jurors concerning the pleadings or the
applicable law. A court shall not arbitrarily or unreasonably refuse to submit reasonable written
questionnaires, the contents of which are determined by the court in its sound discretion, when
requested by counsel. If a questionnaire is utilized, the parties should be given reasonable time to
evaluate the responses to the questionnaires before oral questioning commences. To help
facilitate the jury selection process, the judge in civil trials should provide the parties with both
the alphabetical list and the list of prospective jurors in the order in which they will be called.
In civil cases, the court may, upon stipulation by counsel for all the parties appearing in
the action, permit counsel to examine the prospective jurors outside a judge's presence.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS
Existing Law: Under the existing law the word “should” limits the judicial discretion in
allowing opening statements while at the same time not requiring a judge to decide under the
circumstances of the case as to whether or not to allow brief opening statements to potential
jurors. Some judges and attorneys have indicated confusion over the word “should.”
This Resolution: This resolution would change the word “should” to “may” in regard to a trial

judge allowing brief opening statements prior to the voir dire of potential jurors.
The Problem: The word “should” is confusing in comparison to “may” or “shall” which are
terms of art included throughout our legal code. The word “may” is clearly recognized as
allowing judicial discretion. Encouraging an opening statement prior to every panel of potential
jurors prior to their voir dire is taxing on the legal system and potentially detrimental by
exposing potential jurors to the case arguments prior to their being selected to serve. On the
other hand, in some cases it could be desirable.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jennifer Creighton; 1215 W. Vista Way,
Vista CA, 92083-6227; Telephone (760) 758-4261; Fax (760) 758-6420; email
jscreighton@wpwlaw.com
RESPONSIBLE FLOOR DELEGATE: Jeffrey Lacy

RESOLUTION 12-01-2012
DIGEST
Criminal Law: Recording Law Enforcement Activity
Amends Penal Code section 148 to clarify that the act of recording law enforcement activity,
standing alone, does not constitute resisting or obstructing an officer.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 148 to clarify that the act of recording law
enforcement activity, standing alone, does not constitute resisting or obstructing an officer. The
resolution should be approved in principle because it is consistent with First Amendment
protections, allows courts to dismiss at an early stage charges based solely on such recording,
and may discourage such charges from being brought in the first instance.
The reference to Penal Code section 69, however, might better be placed in that section. A court
reviewing a charge of violation of section 69 might miss a restriction on its enforcement if that
restriction is only described in a separate statute in another section of the Penal Code.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation
be sponsored to amend Penal Code section 148 as follows:
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§ 148
(a)(1) Every person who willfully resists, delays, or obstructs any public officer, peace
officer, or an emergency medical technician, as defined in Division 2.5 (commencing with
Section 1797) of the Health and Safety Code, in the discharge or attempt to discharge any duty of
his or her office or employment, when no other punishment is prescribed, shall be punished by a
fine not exceeding one thousand dollars ($1,000), or by imprisonment in a county jail not to
exceed one year, or by both that fine and imprisonment.
(2) Except as provided by subdivision (d) of Section 653t, every person who knowingly
and maliciously interrupts, disrupts, impedes, or otherwise interferes with the transmission of a
communication over a public safety radio frequency shall be punished by a fine not exceeding
one thousand dollars ($1,000), imprisonment in a county jail not exceeding one year, or by both
that fine and imprisonment.
(b) Every person who, during the commission of any offense described in subdivision (a),
removes or takes any weapon, other than a firearm, from the person of, or immediate presence
of, a public officer or peace officer shall be punished by imprisonment in a county jail not to
exceed one year or pursuant to subdivision (h) of Section 1170.
(c) Every person who, during the commission of any offense described in subdivision (a),

18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55

removes or takes a firearm from the person of, or immediate presence of, a public officer or
peace officer shall be punished by imprisonment pursuant to subdivision (h) of Section 1170.
(d) Except as provided in subdivision (c) and notwithstanding subdivision (a) of Section
489, every person who removes or takes without intent to permanently deprive, or who attempts
to remove or take a firearm from the person of, or immediate presence of, a public officer or
peace officer, while the officer is engaged in the performance of his or her lawful duties, shall be
punished by imprisonment in a county jail not to exceed one year or pursuant to subdivision (h)
of Section 1170.
In order to prove a violation of this subdivision, the prosecution shall establish that the
defendant had the specific intent to remove or take the firearm by demonstrating that any of the
following direct, but ineffectual, acts occurred:
(1) The officer's holster strap was unfastened by the defendant.
(2) The firearm was partially removed from the officer's holster by the defendant.
(3) The firearm safety was released by the defendant.
(4) An independent witness corroborates that the defendant stated that he or she intended
to remove the firearm and the defendant actually touched the firearm.
(5) An independent witness corroborates that the defendant actually had his or her hand
on the firearm and tried to take the firearm away from the officer who was holding it.
(6) The defendant's fingerprint was found on the firearm or holster.
(7) Physical evidence authenticated by a scientifically verifiable procedure established
that the defendant touched the firearm.
(8) In the course of any struggle, the officer's firearm fell and the defendant attempted to
pick it up.
(e) A person shall not be convicted of a violation of subdivision (a) in addition to a
conviction of a violation of subdivision (b), (c), or (d) when the resistance, delay, or obstruction,
and the removal or taking of the weapon or firearm or attempt thereof, was committed against
the same public officer, peace officer, or emergency medical technician. A person may be
convicted of multiple violations of this section if more than one public officer, peace officer, or
emergency medical technician are victims.
(f) This section shall not apply if the public officer, peace officer, or emergency medical
technician is disarmed while engaged in a criminal act.
(g) It is not a violation of this section or Section 69 of the Penal Code for a person to
audio and/or video record or photograph a public officer or peace officer when the officer is in a
public place, or a place open to the public, or the person doing the recording is in a place he/she
has the right to be unless the person actually resists, delays, or obstructs the officer in the
discharge or attempt to discharge any duty. The fact of recording alone does not constitute a
violation of this section or any other law. The fact of recording alone does not constitute
reasonable suspicion to detain or probable cause to arrest the person doing the recording.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Penal Code section 148 prohibits resisting, obstructing or delaying a peace officer

in the performance is his/her duties. The First Amendment to the United States Constitution
mandates freedom of speech and press, including a range of conduct related to the gathering and
dissemination of information.
This Resolution: This resolution prohibits the police from arresting a person solely for recording
police actions.
The Problem: Police misconduct has repeatedly been brought to light only because the officers
were recorded by bystanders. Some officers, caught red-handed committing acts of brutality or
other malfeasance, accuse the videographer of interfering with the officers and arrest him or her
for a charge, such as Penal Code section 148. The camera or smart phone is taken from the
person and the recording mysteriously disappears. The First Amendment plainly allows the
filming of public officers in public places as long as the filming is done peaceably and without
actually interfering with the officers. The resolution makes it clear that filming, without more, is
not a criminal offense.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; 213-974-3066;
fax (213) 626-3519; mharvis@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Mark Harvis

RESOLUTION 12-02-2012
DIGEST
Criminal Law and Sentencing: Proof Necessary for State Prison Commitments
Amends Penal Code section 1170(f) to require that a prison commitment based solely on prior
convictions or prior registration as a sex offender be pled and proved as provided by law.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 1170(f) to require that a prison commitment based
solely on prior convictions or prior registration as a sex offender be pled and proved as provided
by law. This resolution should be approved in principle because sentencing a defendant to state
prison based on a prior conviction should be sufficiently serious to warrant a prison sentence.
Under realignment as enshrined in section 1170(h), many felons are able to serve their terms of
incarceration in county jail. However, county jail commitment is not available to a defendant
who, but for a previous sex offense, would be so eligible. This resolution requires that the prior
conviction be pled and proved in order to assign them to state prison. Since the language of the
statute leaves open the possibility that the prior conviction or sex offender registration may be
based on a misdemeanor conviction and has no limit on the age of the conviction or the
underlying act requiring sex offender registration, the courts should look at the underlying basis
for the conviction to ensure that the prior conviction supports a prison sentence.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1170 to read as follows:
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§ 1170
(a)(1) The Legislature finds and declares that the purpose of imprisonment for crime is
punishment. This purpose is best served by terms proportionate to the seriousness of the offense
with provision for uniformity in the sentences of offenders committing the same offense under
similar circumstances. The Legislature further finds and declares that the elimination of disparity
and the provision of uniformity of sentences can best be achieved by determinate sentences fixed
by statute in proportion to the seriousness of the offense as determined by the Legislature to be
imposed by the court with specified discretion.
(2) Notwithstanding paragraph (1), the Legislature further finds and declares that
programs should be available for inmates, including, but not limited to, educational programs,
that are designed to prepare nonviolent felony offenders for successful reentry into the
community. The Legislature encourages the development of policies and programs designed to
educate and rehabilitate nonviolent felony offenders. In implementing this section, the
Department of Corrections and Rehabilitation is encouraged to give priority enrollment in
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programs to promote successful return to the community to an inmate with a short remaining
term of commitment and a release date that would allow him or her adequate time to complete
the program.
(3) In any case in which the punishment prescribed by statute for a person convicted of a
public offense is a term of imprisonment in the state prison of any specification of three time
periods, the court shall sentence the defendant to one of the terms of imprisonment specified
unless the convicted person is given any other disposition provided by law, including a fine, jail,
probation, or the suspension of imposition or execution of sentence or is sentenced pursuant to
subdivision (b) of Section 1168 because he or she had committed his or her crime prior to July 1,
1977. In sentencing the convicted person, the court shall apply the sentencing rules of the
Judicial Council. The court, unless it determines that there are circumstances in mitigation of the
punishment prescribed, shall also impose any other term that it is required by law to impose as an
additional term. Nothing in this article shall affect any provision of law that imposes the death
penalty, that authorizes or restricts the granting of probation or suspending the execution or
imposition of sentence, or expressly provides for imprisonment in the state prison for life. In any
case in which the amount of preimprisonment credit under Section 2900.5 or any other provision
of law is equal to or exceeds any sentence imposed pursuant to this chapter, the entire sentence
shall be deemed to have been served and the defendant shall not be actually delivered to the
custody of the secretary. The court shall advise the defendant that he or she shall serve a period
of parole and order the defendant to report to the parole office closest to the defendant's last legal
residence, unless the in-custody credits equal the total sentence, including both confinement time
and the period of parole. The sentence shall be deemed a separate prior prison term under
Section 667.5, and a copy of the judgment and other necessary documentation shall be forwarded
to the secretary.
(b) When a judgment of imprisonment is to be imposed and the statute specifies three
possible terms, the choice of the appropriate term shall rest within the sound discretion of the
court. At least four days prior to the time set for imposition of judgment, either party or the
victim, or the family of the victim if the victim is deceased, may submit a statement in
aggravation or mitigation. In determining the appropriate term, the court may consider the record
in the case, the probation officer's report, other reports, including reports received pursuant to
Section 1203.03, and statements in aggravation or mitigation submitted by the prosecution, the
defendant, or the victim, or the family of the victim if the victim is deceased, and any further
evidence introduced at the sentencing hearing. The court shall select the term which, in the
court's discretion, best serves the interests of justice. The court shall set forth on the record the
reasons for imposing the term selected and the court may not impose an upper term by using the
fact of any enhancement upon which sentence is imposed under any provision of law. A term of
imprisonment shall not be specified if imposition of sentence is suspended.
(c) The court shall state the reasons for its sentence choice on the record at the time of
sentencing. The court shall also inform the defendant that as part of the sentence after expiration
of the term he or she may be on parole for a period as provided in Section 3000.
(d) When a defendant subject to this section or subdivision (b) of Section 1168 has been
sentenced to be imprisoned in the state prison and has been committed to the custody of the
secretary, the court may, within 120 days of the date of commitment on its own motion, or at any
time upon the recommendation of the secretary or the Board of Parole Hearings, recall the
sentence and commitment previously ordered and resentence the defendant in the same manner
as if he or she had not previously been sentenced, provided the new sentence, if any, is no greater
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than the initial sentence. The resentence under this subdivision shall apply the sentencing rules of
the Judicial Council so as to eliminate disparity of sentences and to promote uniformity of
sentencing. Credit shall be given for time served.
(e)(1) Notwithstanding any other law and consistent with paragraph (1) of subdivision
(a), if the secretary or the Board of Parole Hearings or both determine that a prisoner satisfies the
criteria set forth in paragraph (2), the secretary or the board may recommend to the court that the
prisoner's sentence be recalled.
(2) The court shall have the discretion to resentence or recall if the court finds that the
facts described in subparagraphs (A) and (B) or subparagraphs (B) and (C) exist:
(A) The prisoner is terminally ill with an incurable condition caused by an illness or
disease that would produce death within six months, as determined by a physician employed by
the department.
(B) The conditions under which the prisoner would be released or receive treatment do
not pose a threat to public safety.
(C) The prisoner is permanently medically incapacitated with a medical condition that
renders him or her permanently unable to perform activities of basic daily living, and results in
the prisoner requiring 24-hour total care, including, but not limited to, coma, persistent
vegetative state, brain death, ventilator-dependency, loss of control of muscular or neurological
function, and that incapacitation did not exist at the time of the original sentencing.
The Board of Parole Hearings shall make findings pursuant to this subdivision before
making a recommendation for resentence or recall to the court. This subdivision does not apply
to a prisoner sentenced to death or a term of life without the possibility of parole.
(3) Within 10 days of receipt of a positive recommendation by the secretary or the board,
the court shall hold a hearing to consider whether the prisoner's sentence should be recalled.
(4) Any physician employed by the department who determines that a prisoner has six
months or less to live shall notify the chief medical officer of the prognosis. If the chief medical
officer concurs with the prognosis, he or she shall notify the warden. Within 48 hours of
receiving notification, the warden or the warden's representative shall notify the prisoner of the
recall and resentencing procedures, and shall arrange for the prisoner to designate a family
member or other outside agent to be notified as to the prisoner's medical condition and
prognosis, and as to the recall and resentencing procedures. If the inmate is deemed mentally
unfit, the warden or the warden's representative shall contact the inmate's emergency contact and
provide the information described in paragraph (2).
(5) The warden or the warden's representative shall provide the prisoner and his or her
family member, agent, or emergency contact, as described in paragraph (4), updated information
throughout the recall and resentencing process with regard to the prisoner's medical condition
and the status of the prisoner's recall and resentencing proceedings.
(6) Notwithstanding any other provisions of this section, the prisoner or his or her family
member or designee may independently request consideration for recall and resentencing by
contacting the chief medical officer at the prison or the secretary. Upon receipt of the request, the
chief medical officer and the warden or the warden's representative shall follow the procedures
described in paragraph (4). If the secretary determines that the prisoner satisfies the criteria set
forth in paragraph (2), the secretary or board may recommend to the court that the prisoner's
sentence be recalled. The secretary shall submit a recommendation for release within 30 days in
the case of inmates sentenced to determinate terms and, in the case of inmates sentenced to
indeterminate terms, the secretary shall make a recommendation to the Board of Parole Hearings
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with respect to the inmates who have applied under this section. The board shall consider this
information and make an independent judgment pursuant to paragraph (2) and make findings
related thereto before rejecting the request or making a recommendation to the court. This action
shall be taken at the next lawfully noticed board meeting.
(7) Any recommendation for recall submitted to the court by the secretary or the Board of
Parole Hearings shall include one or more medical evaluations, a postrelease plan, and findings
pursuant to paragraph (2).
(8) If possible, the matter shall be heard before the same judge of the court who
sentenced the prisoner.
(9) If the court grants the recall and resentencing application, the prisoner shall be
released by the department within 48 hours of receipt of the court's order, unless a longer time
period is agreed to by the inmate. At the time of release, the warden or the warden's
representative shall ensure that the prisoner has each of the following in his or her possession: a
discharge medical summary, full medical records, state identification, parole medications, and all
property belonging to the prisoner. After discharge, any additional records shall be sent to the
prisoner's forwarding address.
(10) The secretary shall issue a directive to medical and correctional staff employed by
the department that details the guidelines and procedures for initiating a recall and resentencing
procedure. The directive shall clearly state that any prisoner who is given a prognosis of six
months or less to live is eligible for recall and resentencing consideration, and that recall and
resentencing procedures shall be initiated upon that prognosis.
(f) Notwithstanding any other provision of this section, for purposes of paragraph (3) of
subdivision (h), any allegation that a defendant is eligible for state prison due to a prior or current
conviction, sentence enhancement, or because he or she is required to register as a sex offender
shall not be subject to dismissal pursuant to Section 1385. Any allegation that a defendant is
eligible for state prison based upon one or more prior convictions or because he or she is
required to register as a sex offender must be pled and proved as provided by law.
(g) A sentence to state prison for a determinate term for which only one term is specified,
is a sentence to state prison under this section.
(h)(1) Except as provided in paragraph (3), a felony punishable pursuant to this
subdivision where the term is not specified in the underlying offense shall be punishable by a
term of imprisonment in a county jail for 16 months, or two or three years.
(2) Except as provided in paragraph (3), a felony punishable pursuant to this subdivision
shall be punishable by imprisonment in a county jail for the term described in the underlying
offense.
(3) Notwithstanding paragraphs (1) and (2), where the defendant (A) has a prior or
current felony conviction for a serious felony described in subdivision (c) of Section 1192.7 or a
prior or current conviction for a violent felony described in subdivision (c) of Section 667.5, (B)
has a prior felony conviction in another jurisdiction for an offense that has all the elements of a
serious felony described in subdivision (c) of Section 1192.7 or a violent felony described in
subdivision (c) of Section 667.5, (C) is required to register as a sex offender pursuant to Chapter
5.5 (commencing with Section 290) of Title 9 of Part 1, or (D) is convicted of a crime and as part
of the sentence an enhancement pursuant to Section 186.11 is imposed, an executed sentence for
a felony punishable pursuant to this subdivision shall be served in state prison.
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(4) Nothing in this subdivision shall be construed to prevent other dispositions authorized
by law, including pretrial diversion, deferred entry of judgment, or an order granting probation
pursuant to Section 1203.1.
(5) The court, when imposing a sentence pursuant to paragraph (1) or (2) of this
subdivision, may commit the defendant to county jail as follows:
(A) For a full term in custody as determined in accordance with the applicable sentencing
law.
(B) For a term as determined in accordance with the applicable sentencing law, but
suspend execution of a concluding portion of the term selected in the court's discretion, during
which time the defendant shall be supervised by the county probation officer in accordance with
the terms, conditions, and procedures generally applicable to persons placed on probation, for the
remaining unserved portion of the sentence imposed by the court. The period of supervision shall
be mandatory, and may not be earlier terminated except by court order. During the period when
the defendant is under such supervision, unless in actual custody related to the sentence imposed
by the court, the defendant shall be entitled to only actual time credit against the term of
imprisonment imposed by the court.
(6) The sentencing changes made by the act that added this subdivision shall be applied
prospectively to any person sentenced on or after October 1, 2011.
(i) This section shall remain in effect only until January 1, 2014, and as of that date is
repealed, unless a later enacted statute, that is enacted before that date, deletes or extends that
date.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing Law: Recent legislative changes to Penal Code section 1170, subdivision (f), have
created confusion as to whether the allegation of ineligibility for commitment to county jail
under Section 1170, subdivision (h), for defendants who have prior violent or serious felony
convictions or are required to register as a sex offender must be pled and proved by the
prosecution.
This Resolution: The proposed amendment to section 1170, subdivision (f), specifically provides
that commitment ineligibility for county jail commitments allegations based solely on prior
violent or serious felony convictions and sex offender registration must be pled and proved as
provided by law.
The Problem: Disqualification for commitment to a county jail facility based upon a prior
violent or serious felony conviction or the sex offender registration requirement prevents a
defendant from receiving a split or blended sentence and from the benefit of a community based
corrections program. (See, paragraph (5) of subdivision (a) of Section 17.5 of the Penal Code).)
The legislature, by prohibiting resort to Penal Code section 1385, has deprived the sentencing
court from exercising its discretion no matter how old the prior conviction may be and without

regard for the underlying facts. Realignment in this context is more than simply where an
individual serves a sentence.
In the absence of an express pleading and proof requirement such as that found in Penal Code
section 1170.12, a sentencing judge will have to resort to a defendant’s rap sheet in order to
make its determination of eligibility vel non. Unfortunately, criminal rap sheets are not infallible
government records. Entry of convictions for violent or serious felonies are sometimes wrong.
In some cases, the true nature of a conviction can only be determined by a closer examination of
additional court records from either California or out of state courts.
Sentencing courts presently can consider prior convictions which have not been pled and proved
in the denial of probation or the weighing of mitigating and aggravating factors. (People v. Wiley
(1995) 9 Cal. 4th 580.) However, given the anticipated community based services which are to
be afforded an otherwise low level offender and the possibility of no post sentence supervision as
opposed to an individual sentenced to a state prison facility, the disqualification from county jail
commitment should formally be noticed and proved.
Moreover, in cases where the prosecution has exercised its discretion by not filing a strike prior,
present law can be interpreted that the defendant must still serve the new commitment in state
prison. Under the proposed new language, the prosecution has the additional discretion to
withhold the disqualifying allegation in the appropriate case thereby permitting defendant the
benefits of community based incarceration.
IMPACT STATEMENT
This resolution does not affect any other law, statue or rule.
AUTHOR AND/OR PERMANENT CONTACT: Alan J. Crivaro, 3723 Birch Street, Suite 3,
Newport Beach, CA 92660; (866) 384-2255; fax (949) 861-8331; acrivarolaw@hotmail.com
RESPONSIBLE FLOOR DELEGATE: Alan J. Crivaro

RESOLUTION 12-03-2012
DIGEST
Criminal Law: Eligibility of Former Probationer for Certificate of Rehabilitation
Amends Penal Code section 4852.01 to eliminate the requirement of an expungement under
section 1203.4 as a prerequisite for a certificate of rehabilitation.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
No similar resolutions found.
Reasons:
This resolution amends Penal Code section 4852.01 to eliminate the requirement of an
expungement under section 1203.4 as a prerequisite for a certificate of rehabilitation. This
resolution should be approved in principle because it would make a former probationer eligible
for a certificate of rehabilitation on the same terms and conditions as someone who served a state
prison sentence.
Penal Code section 4852.01 currently provides that any person convicted of a felony or a
misdemeanor violation of a sex offense requiring lifetime registration pursuant to Penal Code
section 290 which has been dismissed and expunged pursuant to Penal Code section 1203.4 may
file a petition for certificate of rehabilitation in certain circumstances. Specifically, a person may
apply if he or she has not been incarcerated since the dismissal of the earlier conviction, is not
currently on probation for the commission of any other felony and has been a California resident
for five years before he or she files the petition. The proponent’s goal is to eliminate the
preliminary requirement of an expungement before a person is eligible for a certificate of
rehabilitation to make the requirements for certificates of rehabilitation the same. Under current
law, felons committed to state prison may petition for a certificate of rehabilitation immediately
upon release from prison, while felons not committed to prison must first apply for and receive
an expungement before they apply for the certificate. This resolution would eliminate the
expungement requirement, thereby creating parity between the two classes of felons and
furthering the goal of reintegrating people who served their sentence back into society. It does
not guarantee that the petition for the certificate of rehabilitation will be granted; it just allows
the person to apply. The courts will still retain discretion to grant or deny the petitions based on
the person’s prior record and will give the courts the discretion and flexibility to examine the
nature of the prior offenses.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 4852.01 to read as follows:
1
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§ 4852.01
(a) Any person convicted of a felony who has been released from a state prison or other
state penal institution or agency in California, whether discharged on completion of the term for
which he or she was sentenced or released on parole prior to May 13, 1943, who has not been
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incarcerated in a state prison or other state penal institution or agency since his or her release and
who presents satisfactory evidence of a three-year residence in this state immediately prior to the
filing of the petition for a certificate of rehabilitation and pardon provided for by this chapter,
may file the petition pursuant to the provisions of this chapter.
(b) Any person convicted of a felony who, on May 13, 1943, was confined in a state
prison or other institution or agency to which he or she was committed and any person convicted
of a felony after that date who is committed to a state prison or other institution or agency may
file a petition for a certificate of rehabilitation and pardon pursuant to the provisions of this
chapter.
(c) Any person convicted of a felony or any person who is convicted of a misdemeanor
violation of any sex offense specified in Section 290, the accusatory pleading of which has been
dismissed pursuant to Section 1203.4, may file a petition for certificate of rehabilitation and
pardon pursuant to the provisions of this chapter if the petitioner is has not then been
incarcerated in any prison, jail, detention facility, or other penal institution or agency since the
dismissal of the accusatory pleading and is not on probation for the commission of any other
felony, and the petitioner presents satisfactory evidence of five years residence in this state prior
to the filing of the petition.
(d) This chapter shall not apply to persons serving a mandatory life parole, persons
committed under death sentences, persons convicted of a violation of subdivision (c) of Section
286, Section 288, subdivision (c) of Section 288a, Section 288.5, or subdivision (j) of Section
289, or persons in the military service.
(e) Notwithstanding the above provisions or any other provision of law, the Governor
shall have the right to pardon a person convicted of a violation of subdivision (c) of Section 286,
Section 288, subdivision (c) of Section 288a, Section 288.5, or subdivision (j) of Section 289, if
there are extraordinary circumstances.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS
Existing Law: Requires that a former probationer first obtain a dismissal of his or her case
pursuant to Penal Code section 1203.4 (an “expungement”) in order to be eligible for a certificate
of rehabilitation. A person convicted of the same offense who is committed to state prison,
however, is eligible for a certificate of rehabilitation even though he or she is ineligible for an
expungement.
This Resolution: Would render a former probationer eligible for a certificate of rehabilitation on
the same terms as a person committed to state prison for the same offense.
The Problem: Laws regarding petitions for certificates of rehabilitation impose more stringent
eligibility requirements upon a person who was granted probation and was never committed to
state prison for his or her offense. A person committed to state prison for more serious
misconduct encounters fewer obstacles in obtaining a certificate of rehabilitation. For example,
a former probationer who is reinstated on probation after a minor violation may be denied an
expungement, thereby making him or her ineligible for a certificate of rehabilitation. Yet, a
former probationer who is committed to state prison for a more serious violation of probation
remains eligible for a certificate of probation.
IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Lee Tsao, Los Angeles County Deputy
Public Defender, 415 West Ocean Boulevard, Room 600, Long Beach, CA 90802; (562) 4916388; fax (562) 436-7073; ltsao@pubdef.lacounty.gov
RESPONSIBLE FLOOR DELEGATE: Lee Tsao

RESOLUTION 12-04-2012
DIGEST
Criminal Procedure: Statewide Application of Misdemeanor Diversion
Amends Penal Code section 1001.2 to make misdemeanor diversion available statewide in
specified circumstances.
RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE
History:
Identical to Resolutions 03-04-2004, 03-17-2007, 02-19-2008, 01-03-2010, and 03-08-2011, all
of which were approved in principle.
Reasons:
This resolution amends Penal Code section 1001.2 to make misdemeanor diversion available
statewide in specified circumstances. This resolution should be disapproved because it is vague
in terms of what diversion refers to, and assigns to the district attorney responsibilities more
appropriately the domain of a county board of supervisors.
It is a laudable goal to encourage a statewide justice system in which criminal defendants are
treated the same from one jurisdiction to the next. Further, it is a fair observation that
misdemeanants are punished differently throughout the state based on locally perceived needs,
whims, budgets and politics. Nevertheless, this resolution refers to misdemeanor diversion
broadly (see Penal Code section 1001.1 that defines misdemeanor diversion as the procedure of
postponing prosecution of a misdemeanor criminal offense “either temporarily or permanently at
any point in the judicial process from the point at which the accused is charged until
adjudication,”) even though misdemeanor offenses that would qualify for diversion represent a
spectrum of potential program needs spanning much of the Penal, and Health and Safety codes.
The breadth of potential program needs suggests costs, program expertise and review that are not
considered in this resolution.
Additionally, it is more reasonably the role of the county, not, as the proponent suggests, the
district attorney, to set up social service programs including misdemeanor diversion programs.
Moreover, the resolution’s internal inconsistency, that the district attorney both create and
approve, on an ongoing basis, misdemeanor diversion programs, causes fatal flaws in this
resolution.
A different version of this resolution could position California to have a reliable statewide justice
system rather than 58 different systems for encouraging misdemeanants to recover, rehabilitate
and correct their behavior. Even if diversion programs might be utilized somewhat differently
from one jurisdiction to the next, this is no different from the differences among judges,
prosecutors and defense attorneys as they pursue the law from their individual perspectives.
Nevertheless, the resolution suffers from problems that are not outweighed by the overarching
goals and benefits of diversion.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to amend Penal Code section 1001.2 to read as follows:
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§ 1001.2
(a) This chapter shall not apply to any pretrial diversion or post trial programs for the
treatment of problem drinking or alcoholism utilized for persons convicted of one or more
offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code or to
pretrial diversion programs established pursuant to Chapter 2.5 (commencing with Section 1000)
of this title nor shall this chapter be deemed to authorize any pretrial diversion or post trial
programs for persons alleged to have committed violation of Section 23152 or 23153 of the
Vehicle Code.
(b) The district attorney for each county shall establish and implement a program for
diversion of misdemeanor offenses. The district attorney of each county shall review annually
any diversion program established pursuant to this chapter, and no program shall continue
without the approval of the district attorney. No person shall be diverted under a program unless
it has been approved by the district attorney. Nothing in this subdivision shall authorize the
prosecutor to determine whether a particular defendant shall be diverted.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Under existing law, local prosecutors must approve programs for misdemeanor
diversion. Some counties have no misdemeanor diversion programs whatsoever. For example, a
first offense of shoplifting ban in San Francisco will result in diversion. Such an offense if
committed on the other side of the street in San Mateo County results in conviction with possible
penalties of fine and imprisonment.
This Resolution: This resolution makes misdemeanor diversion available statewide. This is
simply a matter of equal protection of the laws.
The Problem: Some counties have no misdemeanor diversion programs whatsoever. For
example, a first offense of shoplifting ban in San Francisco will result in diversion. Such an
offense, if committed on the other side of the street in San Mateo County results in conviction
with possible penalties of fine and imprisonment. This inconsistency is contrary to the concept
of equal protection of the laws.
This resolution was presented in different form and approved several times in the past. It has
been re-cast to correct some defects in earlier drafts.

IMPACT STATEMENT
This resolution will not impact any other law, statute, or rule.
AUTHOR AND PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard Street,
Suite 310, San Francisco, CA 94105, voice 415-957-1717, fax 415-957-1777,
e-mail bigelaw@ix.netcom.com
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen

COUNTER-ARGUMENT(S) TO RESOLUTION 12-04-2012
SAN DIEGO COUNTY BAR ASSOCIATION
This resolution should be approved with amendments because misdemeanor diversion is a good
idea that should be applied with uniformity across the state, not on a county by county basis
dependent upon the District Attorney or County Board approval. However, as currently drafted
the resolution still gives the District Attorney the power to withdraw approval of a diversion
program. The inconsistent language of the sentence immediately following the proposed
language in the resolution should be stricken.

RESOLUTION 12-05-2012
DIGEST
Hormone Replacement Therapy for Inmates
Adds Penal Code section 2658 to require the maintenance of a transgender inmate’s medically
prescribed hormone replacement therapy during incarceration.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 02-22-2008, 06-11-2009, and 01-07-2010, all of which were approved as
amended. Identical to Resolution 11-02-2011, which was approved in principle.
Reasons:
This resolution adds Penal Code section 2658 to require the maintenance of a transgender
inmate’s medically prescribed hormone replacement therapy during incarceration. This
resolution should be approved in principle because it would prevent the reduction, suspension, or
deprivation of medically necessary care to the transgender.
The treatment of prisoners for gender identity disorder is an issue faced by correctional facilities
across the country. However, many correctional facility health care providers do not understand,
are indifferent to, or are prejudiced against the special medical needs of the transgendered
individual. By requiring correctional facilities to maintain the transgendered inmate’s medically
prescribed hormone replacement therapy, transgender inmates will be guaranteed necessary
medical care and treatment as required by the regulations that govern the California Department
of Corrections and Rehabilitation. (See Cal. Code Regs., tit. 15, § 3350.1, subd. (d).)
Moreover, when transgender people stop hormone replacement therapy, many of the changes
they experienced as a result of the hormones may be reversed. This could cost the transgender
inmate any progress made through the hormone treatments as well as have devastating medical
and psychological effects. This resolution would prevent such a result.
This resolution resolves questions that arose in previous versions of the resolution concerning the
qualifications of the examining physician by requiring “the approval of a licensed physician
[who] has working knowledge of the Standards of Care for Gender Identity Disorder as
promulgated by the World Professional Association for Transgender Health through the process
identified in § 2656.”
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code section 2658 as follows:

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

§ 2658
(a) A transgender person sentenced to incarceration or who is being held pursuant to a
pending criminal matter in a California state correctional facility, county or city jail, or other
county or city custodial correctional facility, who is receiving hormone replacement therapy
prescribed by a licensed physician or other health care provider at the time the transgender
person is incarcerated, shall not have his or her hormone replacement therapy reduced or
terminated while he or she is incarcerated without a medical evaluation and the approval of a
licensed physician who has working knowledge of the Standards of Care for Gender Identity
Disorder as promulgated by the World Professional Association for Transgender Health through
the process identified in § 2656.
(b) A transgender person sentenced to incarceration or who is being held pursuant to a
pending criminal matter in a California state correctional facility, county or city jail, or other
county or city custodial correctional facility, who initiated hormone replacement therapy
subsequent to incarceration, shall not have his or her hormone replacement therapy curtailed or
terminated while he or she incarcerated without a medical evaluation and the approval of a
licensed physician has working knowledge of the Standards of Care for Gender Identity Disorder
as promulgated by the World Professional Association for Transgender Health through the
process identified in § 2656.
(c) A transgender person sentenced to incarceration or who is being held pursuant to a
pending criminal matter in a California state correctional facility, county or city jail, or other
county or city custodial correctional facility, who is receiving hormone replacement therapy
while incarcerated, shall receive a mandatory medical evaluation of the effects of their hormone
replacement therapy. This evaluation shall follow established medical guidelines for the care and
treatment of transgender individuals and shall take place according to the following schedule:
(1) Every six months for one year, if the individual initiated hormone replacement
therapy while incarcerated or within a year prior to incarceration;
(2) Annually thereafter while in the custody and control of the California state
correctional facility, county or city jail, or other county or city custodial correctional facility.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS
Existing Law: Does not address the issue of provision of hormone therapy to transgender
inmates.
This Resolution: Would require prison medical providers to maintain a transgender inmate’s
medically-prescribed hormone replacement therapy during the inmate’s incarceration if such
hormone replacement therapy was prescribed prior to or during incarceration.
The Problem: Transgender inmates incarcerated in California state, city, or county correctional
facilities are having their hormone replacement therapy interrupted, reduced, or in some
egregious cases terminated by prison physicians who are unfamiliar or uncaring as to the
consequences of the cessation of such therapy. California transgender inmates are being given a

variety of reasons for this cruel and dangerous medical manipulation of their health, including
that hormone replacement therapy is a “lifestyle” drug that is not medically necessary; that
prison medical staff are unfamiliar with transgender health issues and thus cannot prescribe
controlled substances such as hormones and steroids; and that further medical evaluation is
necessary in the form of the approval of a “transgender specialist.” But, there is no such
specialist on staff. In some cases, transgender inmates are provided with only partial dosages of
their hormone replacement therapy under the justification that the California Department of
Corrections and Rehabilitation medical system is in receivership, and the cost of maintaining
hormone replacement therapy for transgender inmates is “too expensive.” As a result of this
denial of care, many transgender inmates suffer severe hormonal withdrawal symptoms
including fever, nausea, migraine headaches, hair loss, skin reactions, and mood imbalances.
Additionally, transgender inmates who have been undergoing hormone replacement therapy for
many years may no longer be able to produce the hormone associated with their birth sex,
creating vulnerability to a wide variety of health issues including osteoporosis in female-to-male
transgender inmates.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Cara R. Sherman, c/o BALIF, 1800 Market
Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, Email:
statebar@balif.org.
RESPONSIBLE FLOOR DELEGATE: Cara R. Sherman

RESOLUTION 12-06-2012
DIGEST
Hormones and Durable Medical Devices for Inmates
Adds Penal Code section 2658.1 to require county and city jails to provide prescribed medicines,
hormone therapies, and durable medical devices to inmates.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 02-23-2008 and 11-03-2011, both of which were approved in principle.
Similar to Resolutions 06-12-2009 and 01-08-2010, both of which were approved as amended.
Reasons:
This resolution adds Penal Code section 2658.1 to require county and city jails to provide
prescribed medicines, hormone therapies, and durable medical devices to inmates. This
resolution should be approved in principle because it would improve the medical care available
to inmates in local jails by requiring the facilities to provide previously prescribed drugs,
hormones, and medical devices, thus providing an inmate with continuity in his or her medical
care.
This resolution would also provide inmates with a faster means of appealing a denial of the
prescribed medical care because it would allow an inmate to see a different physician within 24
hours after the initial denial of medical care and allow an inmate to receive the prescribed
medical care during the pendency of the dispute between the correctional facility and the inmate.
The resolution has incorporated the amendments which were included in Resolutions 06-12-2009
and 01-08-2010 to require the medical director to provide the prisoner with appropriate forms
within 24 hours, rather than using the ambiguous term “promptly” in subdivision (d) of the
proposed new language.
TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to add Penal Code section 2658.1 as follows:
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§ 2658.1
(a) A person sentenced to incarceration or who is being held pursuant to a pending
criminal matter in a county or city jail, or other county or city custodial correctional facility shall
not be deprived of prescription drugs, hormone therapy, or a durable medical device without
review, if such prescription drugs, hormone therapy, or durable medical device has been
prescribed by a physician either before or during the term of incarceration.
(b) If such prescription drugs, hormone therapy, or a durable medical device is denied or
if the prescription for medications, hormone therapy or a durable medical device is not renewed,
the prisoner shall be examined by a different physician within 24 hours after such denial or
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refusal to renew. If the examining physician determines that the denial of or failure to renew
prescription drugs, hormone therapy, or a durable medical device is or will be injurious to the
health or safety of the prisoner, the examining physician shall immediately so inform the
prisoner and the medical director of the facility.
(c) Upon receipt of the examining physician's opinion, the medical director of the facility
shall cause the prescription drugs, hormone therapy, or the provision of a durable medical device
to be resumed within 24 hours, unless he or she determines that the refusal or failure to renew
was based on a legitimate medical reason.
(d) If the medical director does not agree that the prescription drugs, hormone therapy, or
provision of a durable medical device should be resumed, the medical director shall, within 24
hours, provide the prisoner with a form, as specified in subdivision (f) of this section, by which
the prisoner may petition the superior court of the county in which the facility is located for
resumption of the prescription drugs, hormone therapy or provision of a durable medical device.
(e) Upon petition by the prisoner, the court shall either order resumption of the
prescription drugs hormone therapy, or durable medical device within five judicial days after the
petition is filed or receive evidence relevant to the granting or denial of the petition. When
evidence is received, the court shall consider the opinion of the physician who examined the
prisoner and the opinion of the medical director of the facility and all other evidence it deems
relevant. A decision shall be promptly made as to whether the denial of prescription drugs,
durable medical device, or hormone treatment was permissible.
(f) The form for a request for resumption of prescription drugs, hormone therapy, or
durable medical devices as required in subdivision (d) of this section shall be substantially as
follows:
(Name of the facility) ____ day of ____ 20__
I, _____________ (medical director of the facility), have today received a request for the
resumption of hormone therapy, namely, _______________ (description of prescription drug,
hormone therapy, or durable medical device) from the undersigned prisoner.
_______________________________
Signature or mark of prisoner
making request for resumption of
prescription drug or hormone therapy.
When the prisoner has signed or made his mark upon such form, the medical director of the
facility shall, within 24 hours, file the completed form with the superior court.
(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom

STATEMENT OF REASONS
Existing Law: Does not address the issue of provision of prescription drugs, hormone therapy,
or durable medical devices.
This Resolution: Would require prison medical providers to provide prescription medicines or
hormone therapies or durable medical devices or provide a mechanism by which the denial or
such medicines and therapies can be reviewed by a court of law.
The Problem: Increasingly, inmates in California prisons are being denied medicines, hormone
therapies, and durable medical devices necessary to maintain their health. Currently there is no
mechanism that allows for a timely and medically-informed review of arbitrary denials of
medicines, hormone therapies, or durable medical devices. Instead, inmates who have been
denied medicines, hormone therapies, or durable medical devices currently are required to
submit an Inmate/Parolee Appeal Form 602, a general appeal form used to appeal any policy,
action, or decision which has “had a significant adverse affect” on the inmate. The inmate appeal
is thereafter reviewed in a two-level, four-step process: an informal written review, followed by a
formal written review consisting of a three-level evaluation. The informal review is often
conducted by the prison official who made or authorized the initial denial. The three-step form
review is conducted by an unspecified Division Head at the institution, followed by the
institution’s Warden of Superintendent, and the Director of Corrections. This process can take
many months and is unsuitable for medical appeals. It is dangerously time-consuming and the
officials involved often lack medical training or expertise. As a result, inmate health is
compromised and the need for future more serious medical care is increased.
IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Cara R. Sherman, c/o BALIF, 1800 Market
Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, Email:
statebar@balif.org.
RESPONSIBLE FLOOR DELEGATE: Cara R. Sherman

RESOLUTION 12-07-2012
DIGEST
Prostitution: Legalization
Deletes Penal Code sections 647f, 315, 316, 266(h), 653.20, 653.22, 653.23, and 653.24, amends
Penal Code sections 647, 647.1, 318, 266i and 11225, and adds Health and Safety Code section
429.13 to decriminalize prostitution and foster safer sex practices.
RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE
History:
Similar to Resolutions 01-06-2010, 02-06-2008, and 03-07-2007 and substantially identical to
Resolution 03-02-2011, all of which were approved in principle.
Reasons:
This resolution deletes Penal Code sections 647f, 315, 316, 266(h), 653.20, 653.22, 653.23, and
653.24, amends Penal Code sections 647, 647.1, 318, 266i and 11225, and adds Health and
Safety Code section 429.13 to decriminalize prostitution and foster safer sex practices. This
resolution should be approved in principle for its public policy and human safety benefits, and to
permit law enforcement and the justice system to focus scarce resources on serious threats to
society.
Enforcing prostitution laws is a waste of resources and tends to criminalize the victims of abuse
rather than the perpetrators. Decriminalization would help prevent the underground prostitution
that occurs today, allowing sex workers to protect themselves from the control and abuse of sex
traffickers, pimps, organized crime, and people who engage the services of prostitutes. Troubled
youth and underage undocumented girls and boys are particularly at risk of exploitation. It is
estimated that somewhere from 100,000 to three million teens are prostituted each year in the
United States. (Eddy and Walker, Prostitution: Myths and Realities, Michigan Family Impact
Seminars, Bfg. Rpt. No. 2002-2). With decriminalization, prostitution can take place in
controlled environments, providing safety for both customer and sex worker, while adding
additional protections for high risk children.
It is worth noting that research indicates that over one million women in the United States earn
their living as full-time prostitutes, and as many as one in every six American men has hired a
prostitute within the past five years. There are sex workers in massage parlors, escort services,
strip bars and hotels, as well as traditional streetwalkers. (Paul Armentano, The Case for
Legalized Prostitution, Freedom Daily (Dec. 1993) at http://www.fff.org/freedom/1293e.asp.)
Decriminalization is the first step toward legalization and regulation, which in turn would allow
for taxation and required regular medical examinations. Engaging in sex with a prostitute is now
the third most common way for an American male to contract HIV. Regulation would not only
reduce the spread of sexually transmitted diseases, but also communicable diseases such as
tuberculosis and hepatitis.

TEXT OF RESOLUTION
RESOLVED, that the Conference of California Bar Associations recommends that legislation be
sponsored to repeal Penal Code sections 647f, 315, 316, 266(h), 653.20, 653.22, 653.23, 653.24;
to amend Penal Code sections 647, 647.1, 318, 266i, and 11225; and to add Health and Safety
Code section 429.13, to read as follows:
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§ 647
Every person who commits any of the following acts is guilty of disorderly conduct, a
misdemeanor:
(a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in any
public place or in any place open to the public or exposed to public view.
(b) Who solicits or who agrees to engage in or who engages in any act of prostitution. A
person agrees to engage in an act of prostitution when, with specific intent to so engage, he or
she manifests an acceptance of an offer or solicitation to so engage, regardless of whether the
offer or solicitation was made by a person who also possessed the specific intent to engage in
prostitution. No agreement to engage in an act of prostitution shall constitute a violation of this
subdivision unless some act, in addition to the agreement, is done within this state in furtherance
of the commission of an act of prostitution by the person agreeing to engage in that act. As used
in this subdivision, "prostitution" includes any lewd act between persons for money or other
consideration.
(c) (b) Who accosts other persons in any public place or in any place open to the public
for the purpose of begging or soliciting alms.
(d) (c) Who loiters in or about any toilet open to the public for the purpose of engaging in
or soliciting any lewd or lascivious or any unlawful act.
(e) (d) Who loiters or wanders upon the streets or from place to place without apparent
reason or business and who refuses to identify himself or herself and to account for his or her
presence when requested by any peace officer so to do, if the surrounding circumstances would
indicate to a reasonable person that the public safety demands this identification.
(f) (e) Who is found in any public place under the influence of intoxicating liquor, any
drug, controlled substance, toluene, or any combination of any intoxicating liquor, drug,
controlled substance, or toluene, in a condition that he or she is unable to exercise care for his or
her own safety or the safety of others, or by reason of his or her being under the influence of
intoxicating liquor, any drug, controlled substance, toluene, or any combination of any
intoxicating liquor, drug, or toluene, interferes with or obstructs or prevents the free use of any
street, sidewalk, or other public way.
(g) (f) When a person has violated subdivision (f), a peace officer, if he or she is reasonably able
to do so, shall place the person, or cause him or her to be placed, in civil protective custody. The
person shall be taken to a facility, designated pursuant to Section 5170 of the Welfare and
Institutions Code, for the 72-hour treatment and evaluation of inebriates.
§ 647f
In any accusatory pleading charging a violation of subdivision (b) of Section 647, if the
defendant has been previously convicted one or more times of a violation of that subdivision or
of any other offense listed in subdivision (d) of Section 1202.1, and in connection with one or
more of those convictions a blood test was administered pursuant to Section 1202.1 or 1202.6
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with positive test results, of which the defendant was informed, the previous conviction and
positive blood test results, of which the defendant was informed, shall be charged in the
accusatory pleading. If the previous conviction and informed test results are found to be true by
the trier of fact or are admitted by the defendant, the defendant is guilty of a felony.
§ 647.1
In addition to any fine assessed under Section 647, the judge may assess a fine not to
exceed seventy dollars ($70) against any person who violates subdivision (a) or (b) of Section
647, or, if the offense involves intravenous use of a controlled substance, subdivision (f) of
Section 647, with the proceeds of this fine to be used in accordance with Section 1463.23.
The court shall, however, take into consideration the defendant's ability to pay and no defendant
shall be denied probation because of his or her inability to pay the fine permitted under this
section.
§ 315
Every person who keeps a house of ill-fame in this state, resorted to for the purposes of
prostitution or lewdness, or who willfully resides in such house, is guilty of a misdemeanor; and
in all prosecutions for keeping or resorting to such a house common repute may be received as
competent evidence of the character of the house, the purpose for which it is kept or used, and
the character of the women inhabiting or resorting to it.
§ 316
Every person who keeps any disorderly house, or any house for the purpose of
assignation or prostitution, or any house of public resort, by which the peace, comfort, or
decency of the immediate neighborhood is habitually disturbed, or who keeps any inn in a
disorderly manner; and every person who lets any apartment or tenement, knowing that it is to be
used for the purpose of assignation or prostitution, is guilty of a misdemeanor.
§ 318
Whoever, through invitation or device, prevails upon any person to visit any room,
building, or other places kept for the purpose of illegal gambling or prostitution, is guilty of a
misdemeanor, and, upon conviction thereof, shall be confined in the county jail not exceeding six
months, or fined not exceeding five hundred dollars ($500), or be punished by both that fine and
imprisonment.
§ 266h
(a) Except as provided in subdivision (b), any person who, knowing another person is a
prostitute, lives or derives support or maintenance in whole or in part from the earnings or
proceeds of the person's prostitution, or from money loaned or advanced to or charged against
that person by any keeper or manager or inmate of a house or other place where prostitution is
practiced or allowed, or who solicits or receives compensation for soliciting for the person, is
guilty of pimping, a felony, and shall be punishable by imprisonment in the state prison for three,
four, or six years.
(b) Any person who, knowing another person is a prostitute, lives or derives support or
maintenance in whole or in part from the earnings or proceeds of the person's prostitution, or
from money loaned or advanced to or charged against that person by any keeper or manager or
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inmate of a house or other place where prostitution is practiced or allowed, or who solicits or
receives compensation for soliciting for the person, when the prostitute is a minor, is guilty of
pimping a minor, a felony, and shall be punishable as follows:
(1) If the person engaged in prostitution is a minor over the age of 16 years, the offense is
punishable by imprisonment in the state prison for three, four, or six years.
(2) If the person engaged in prostitution is under 16 years of age, the offense is
punishable by imprisonment in the state prison for three, six, or eight years.
§ 266i
(a) Except as provided in subdivision (b), Any person who does any of the following with
a minor is guilty of pandering, a felony, and shall be punishable by imprisonment in the state
prison for three, four, or six years:
(1) Procures another person for the purpose of prostitution.
(2) By promises, threats, violence, or by any device or scheme, causes, induces,
persuades or encourages another person to become a prostitute.
(3) Procures for another person a place as an inmate in a house of prostitution or as an
inmate of any place in which prostitution is encouraged or allowed within this state.
(4) By promises, threats, violence or by any device or scheme, causes, induces, persuades
or encourages an inmate of a house of prostitution, or any other place in which prostitution is
encouraged or allowed, to remain therein as an inmate.
(5) By fraud or artifice, or by duress of person or goods, or by abuse of any position of
confidence or authority, procures another person for the purpose of prostitution, or to enter any
place in which prostitution is encouraged or allowed within this state, or to come into this state or
leave this state for the purpose of prostitution.
(6) Receives or gives, or agrees to receive or give, any money or thing of value for
procuring, or attempting to procure, another person for the purpose of prostitution, or to come
into this state or leave this state for the purpose of prostitution.
(7) Derives or receives support from prostitution.
(b) Any person who does any of the acts described in subdivision (a) with another person
who is a minor is guilty of pandering, a felony, and shall be punishable as follows:
(1) If the other person is a minor over the age of 16 years, the offense is punishable by
imprisonment in the state prison for three, four, or six years.
(2) If the other person is under 16 years of age, the offense is punishable by
imprisonment in the state prison for three, six, or eight years.
§ 11225
(a) Every building or place used for the purpose of illegal gambling as defined by state
law or local ordinance, lewdness, assignation, or prostitution, and every building or place in or
upon which acts of illegal gambling as defined by state law or local ordinance, lewdness,
assignation, or prostitution, are held or occur, is a nuisance which shall be enjoined, abated, and
prevented, and for which damages may be recovered, whether it is a public or private nuisance.
Nothing in this subdivision shall be construed to apply the definition of a nuisance to a
private residence where illegal gambling is conducted on an intermittent basis and without the
purpose of producing profit for the owner or occupier of the premises.
(b) Every building or place used as a bathhouse which as a primary activity encourages or
permits conduct that according to the guidelines of the federal Centers for Disease Control can
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transmit AIDS, including, but not limited to, anal intercourse, oral copulation, or vaginal
intercourse, is a nuisance which shall be enjoined, abated, and prevented, and for which damages
may be recovered, whether it is a public or private nuisance.
For purposes of this subdivision, a "bathhouse" means a business which, as its primary
purpose, provides facilities for a spa, whirlpool, communal bath, sauna, steam bath, mineral bath,
mud bath, or facilities for swimming.
§ 653.20
For purposes of this chapter, the following definitions apply:
(a) "Commit prostitution" means to engage in sexual conduct for money or other
consideration, but does not include sexual conduct engaged in as a part of any stage
performance, play, or other entertainment open to the public.
(b) "Public place" means an area open to the public, or an alley, plaza, park, driveway, or
parking lot, or an automobile, whether moving or not, or a building open to the general public,
including one which serves food or drink, or provides entertainment, or the doorways and
entrances to a building or dwelling, or the grounds enclosing a building or dwelling.
(c) "Loiter" means to delay or linger without a lawful purpose for being on the property
and for the purpose of committing a crime as opportunity may be discovered.
§ 653.22
(a) It is unlawful for any person to loiter in any public place with the intent to commit
prostitution. This intent is evidenced by acting in a manner and under circumstances which
openly demonstrate the purpose of inducing, enticing, or soliciting prostitution, or procuring
another to commit prostitution.
(b) Among the circumstances that may be considered in determining whether a person
loiters with the intent to commit prostitution are that the person:
(1) Repeatedly beckons to, stops, engages in conversations with, or attempts to stop or
engage in conversations with passersby, indicative of soliciting for prostitution.
(2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, waving
arms, or making any other bodily gestures, or engages or attempts to engage the drivers or
passengers of the motor vehicles in conversation, indicative of soliciting for prostitution.
(3) Has been convicted of violating this section, subdivision (a) or (b) of Section 647, or
any other offense relating to or involving prostitution, within five years of the arrest under this
section.
(4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or attempts to
contact or stop pedestrians or other motorists, indicative of soliciting for prostitution.
(5) Has engaged, within six months prior to the arrest under this section, in any behavior
described in this subdivision, with the exception of paragraph (3), or in any other behavior
indicative of prostitution activity.
(c) The list of circumstances set forth in subdivision (b) is not exclusive. The
circumstances set forth in subdivision (b) should be considered particularly salient if they occur
in an area that is known for prostitution activity. Any other relevant circumstances may be
considered in determining whether a person has the requisite intent. Moreover, no one
circumstance or combination of circumstances is in itself determinative of intent. Intent must be
determined based on an evaluation of the particular circumstances of each case.

178
179
180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222

§ 653.23
(a) It is unlawful for any person to do either of the following:
(1) Direct, supervise, recruit, or otherwise aid another person in the commission of a
violation of subdivision (b) of Section 647 or subdivision (a) of Section 653.22.
(2) Collect or receive all or part of the proceeds earned from an act or acts of prostitution
committed by another person in violation of subdivision (b) of Section 647.
(b) Among the circumstances that may be considered in determining whether a person is
in violation of subdivision (a) are that the person does the following:
(1) Repeatedly speaks or communicates with another person who is acting in violation of
subdivision (a) of Section 653.22.
(2) Repeatedly or continuously monitors or watches another person who is acting in
violation of subdivision (a) of Section 653.22.
(3) Repeatedly engages or attempts to engage in conversation with pedestrians or
motorists to solicit, arrange, or facilitate an act of prostitution between the pedestrians or
motorists and another person who is acting in violation of subdivision (a) of Section 653.22.
(4) Repeatedly stops or attempts to stop pedestrians or motorists to solicit, arrange, or
facilitate an act of prostitution between pedestrians or motorists and another person who is acting
in violation of subdivision (a) of Section 653.22.
(5) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or attempts to
contact or stop pedestrians or other motorists to solicit, arrange, or facilitate an act of prostitution
between the pedestrians or motorists and another person who is acting in violation of subdivision
(a) of Section 653.22.
(6) Receives or appears to receive money from another person who is acting in violation
of subdivision (a) of Section 653.22.
(7) Engages in any of the behavior described in paragraphs (1) to (6), inclusive, in regard
to or on behalf of two or more persons who are in violation of subdivision (a) of Section 653.22.
(8) Has been convicted of violating this section, subdivision (a) or (b) of Section 647,
subdivision (a) of Section 653.22, Section 266h, or 266i, or any other offense relating to or
involving prostitution within five years of the arrest under this section.
(9) Has engaged, within six months prior to the arrest under subdivision (a), in any
behavior described in this subdivision, with the exception of paragraph (8), or in any other
behavior indicative of prostitution activity.
(c) The list of circumstances set forth in subdivision (b) is not exclusive. The
circumstances set forth in subdivision (b) should be considered particularly salient if they occur
in an area that is known for prostitution activity. Any other relevant circumstances may be
considered. Moreover, no one circumstance or combination of circumstances is in itself
determinative. A violation of subdivision (a) shall be determined based on an evaluation of the
particular circumstances of each case.
(d) Nothing in this section shall preclude the prosecution of a suspect for a violation of
Section 266h or 266i or for any other offense, or for a violation of this section in conjunction
with a violation of Section 266h or 266i or any other offense.
§ 653.24
If any section, subdivision, sentence, clause, phrase, or portion of this chapter is for any
reason held invalid or unconstitutional by any court of competent jurisdiction, that portion shall
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be deemed a separate, distinct, and independent provision, and that holding shall not affect the
validity of the remaining portion of the chapter.
§ 429.13
Operators of Businesses of Prostitution must adopt and promote safer sex practices:
(1) Every operator of a business of prostitution must:
(a) Take all reasonable steps to give health information (whether oral or written) to sex
workers and clients; and
(b) If the person operates a brothel, display health information prominently in that
brothel; and
(c) Not state or imply that a medical examination of a sex worker means the sex worker
is not infected, or likely to be infected, with a sexually transmissible infection; and
(d) The owner and operator of a businesses of prostitution must not discourage the use of
prophylactics in the course of the business.
(2) The obligations in this section apply only in relation to commercial sexual services
provide for the business and to sex workers and clients in connection with those services.
(3) In this section, health information means information on safer sex practices and on
services for the prevention and treatment of sexually transmissible infections.
(4) The director of the Health Services Department may implement suitable regulations to
enforce the above.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Current law makes providing sexual services a crime. It is also a crime to
maintain a place where sexual services are provided (disorderly house), and to derive income
from one who provides sexual services.
This Resolution: Removes penal provisions for consensual sex acts, whether they are without
financial compensation, or for financial compensation. This resolution retains intact all of the
laws prohibiting any form of forced prostitution. It also retains intact all of the laws protecting
children from prostitution.
The Problem: People have bought and sold sexual services throughout history. Historically,
prostitution has been regulated and criminalized in keeping with varying moral perspectives.
Current condemnation and criminal prohibitions have not abated the prostitution. The
underground nature of the prostitution business creates dangers and vulnerabilities for sex
workers and their clients and negatively impacts public health and safety. This illegal status
makes it easier for predators to commit acts or violence against prostitutes including human
trafficking. Prohibitions make regulation impossible.
By bringing sex work into daylight, we will:

1.
Reduce violence. Legal sex work creates environments in which oversight is
possible which protects prostitutes and clients from violence including rape, robbery, battery,
extortion, etc.
2.
Reduce trafficking in human beings in the sex trade. This measure will provide a
lawful environment for the sexual service industry, shifting enforcement resources to actual
incidences of abuse rather than consensual commercial sex in general.
3.
Promote public health. Current research reflects that prostitutes have a rate of
sexually transmitted disease infections that is equal to other comparable segments of the
population. Openness in the sex industry will support sexual health educational initiatives
including safe sex practices and access to medical services for sex workers.
4.
Promote labor rights and OSHA standards in the sex industry. Workers in the sex
industry deserve the same rights as workers in any other trade.
5.
Promote positive community relations. A legal sex industry provides support for
community feedback addressing issues of zoning, traffic, advertising and public health.
This section retains Penal Code Sections 266, 266 a, 2666 e, and 266 f. These sections
punish procurement of minors, procurement by force or fraud, acquiring a prostitute, and selling
a prostitute. The penalties for these offenses remain quite severe.
The prohibition of pimping a minor has been transferred from Penal Code Section 266 h
to Penal Code Section 266 i. It carries a punishment of between three and eight years.
This proposal also enacts Health and Safety Code Section 429.13, allowing for
enforcement of safe sex practices in the business of prostitution.
This resolution incorporates legislation which has been enacted in New Zealand with
positive experience.
This resolution was passed in 2007. Thus we renew.
IMPACT STATEMENT
Civil Code sections 798.56 subdivision (c)(1) and subdivision 799.70(d) provide remedies to a
landlord if a resident is convicted of prostitution. These will have to be addressed, but the social
impact aspects can be dealt with as zoning issues.
AUTHOR AND PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard Street,
Suite 310, San Francisco, CA 94105, voice 415- 957-1717, fax 415-957-1777, e-mail
bigelaw@ix.netcom.com
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen

