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RESOLUTION 01-01-2010 
 
 

DIGEST 
Death Penalty:  Elimination 
Proposes submission of an initiative to the voters to amend Penal Code sections 37, 128, 190.2, 
219 and 4500 and Military Veterans Code section 1672 to eliminate the death penalty. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolutions 03-06-2007, 02-21-2008 and 06-03-2009.  Similar to Resolution 04-03-
2003, that would have changed the Constitution.  Related to Resolutions 03-07-2004 and 09-16-
2006, that recommended a moratorium.  All were approved in principle. 
 
Reasons: 
This resolution proposes submission of an initiative to the voters to amend Penal Code sections 
37, 128, 190.2, 219 and 4500 and Military Veterans Code section 1672 to eliminate the death 
penalty.  The resolution should be approved in principle because of the risk of a wrongful 
conviction, the lack of a deterrent effect, and the burdens of cost and time on the state in 
administering the penalty. 
 
According to the ACLU, more than 120 people in 25 states have been released from death row 
based on a determination of factual innocence.  It is impossible to eliminate the risk of executing 
a wrongly convicted prisoner, and the risk is greater for impoverished defendants who do not 
have the resources to rebut erroneous charges.  There is no evidence the death penalty serves a 
deterrent purpose, and a number of studies show no difference in homicide rates in those states 
that impose and carry out executions.  “. . . [I]t is not prudent to accept the hypothesis that capital 
punishment deters murder to a marginally greater extent than does the threat and application of 
the supposedly lesser punishment of life imprisonment.”  (Roger Hood, The Death Penalty:  A 
World-Wide Perspective, Oxford, Clarendon Press, 3d ed. 2002, p. 230.)  
 
The costs of administering the death penalty are high, up to $2,000,000 for each execution when 
the costs of trial, incarceration and appeals are factored in.  Whereas the average cost for 
incarceration of other prisoners is around $28,000 per year, the cost for housing a prisoner on 
death row is approximately $90,000 per year.  Moreover, the mandatory review of death penalty 
cases consumes a significant portion of the Supreme Court’s finite time and thus reduces the 
court’s ability to hear other matters. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the California legislature submit an initiative to the voters to amend Penal Code Sections 37, 
128, 190.2, 219 and 4500 and Military Veterans Code Section 1672 to read as follows: 
 

§37 1 
  (a)  Treason against this state consists only in levying war against it, adhering to its 2 
enemies, or giving them aid and comfort, and can be committed only by persons owing 3 
allegiance to the state. The punishment of treason shall be death or  life imprisonment 4 
without possibility of parole. The penalty shall be determined pursuant to Sections 190.3 5 
and 190.4. 6 
  (b) Upon a trial for treason, the defendant cannot be convicted unless upon the 7 
testimony of two witnesses to the same overt act, or upon confession in open court; nor, 8 
except as provided in Sections 190.3 and 190.4, can evidence be admitted of an overt act 9 
not expressly charged in the indictment or information; nor can the defendant be 10 
convicted unless one or more overt acts be expressly alleged therein. 11 

 12 
§128.  13 
 Every person who, by willful perjury or subornation of perjury procures the 14 
conviction and execution of any innocent person, is punishable by death or  life 15 
imprisonment without possibility of parole. The penalty shall be determined pursuant to 16 
Sections 190.3 and 190.4. 17 
 18 
§190.2.  19 
 (a) The penalty for a defendant who is found guilty of murder in the first degree is 20 
death or imprisonment in the state prison for life without the possibility of parole if one or 21 
more of the following special circumstances has been found under Section 190.4 to be 22 
true: 23 
 (1) The murder was intentional and carried out for financial gain. 24 
 (2) The defendant was convicted previously of murder in the first or second degree. 25 
For the purpose of this paragraph, an offense committed in another jurisdiction, which if 26 
committed in California would be punishable as first or second degree murder, shall be 27 
deemed murder in the first or second degree. 28 
 (3) The defendant, in this proceeding, has been convicted of more than one offense 29 
of murder in the first or second degree. 30 
 (4) The murder was committed by means of a destructive device, bomb, or 31 
explosive planted, hidden, or concealed in any place, area, dwelling, building, or structure, 32 
and the defendant knew, or reasonably should have known, that his or her act or acts would 33 
create a great risk of death to one or more human beings. 34 
 (5) The murder was committed for the purpose of avoiding or preventing a lawful 35 
arrest, or perfecting or attempting to perfect, an escape from lawful custody. 36 
 (6) The murder was committed by means of a destructive device, bomb, or 37 
explosive that the defendant mailed or delivered, attempted to mail or deliver, or caused to 38 
be mailed or delivered, and the defendant knew, or reasonably should have known, that his 39 
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or her act or acts would create a great risk of death to one or more human beings. 40 
 (7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 41 
830.31, 830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 42 
830.11, or 830.12, who, while engaged in the course of the performance of his or her 43 
duties, was intentionally killed, and the defendant knew, or reasonably should have known, 44 
that the victim was a peace officer engaged in the performance of his or her duties; or the 45 
victim was a peace officer, as defined in the above-enumerated sections, or a former peace 46 
officer under any, of those sections, and was intentionally killed in retaliation for the 47 
performance of his or her official duties. 48 
 (8) The victim was a federal law enforcement officer or agent who, while engaged 49 
in the course of the performance of his or her duties, was intentionally killed, and the 50 
defendant knew, or reasonably should have known, that the victim was a federal law 51 
enforcement officer or agent engaged in the performance of his or her duties; or the victim 52 
was a federal law enforcement officer or agent, and was intentionally killed in retaliation 53 
for the performance of his or her official duties. 54 
 (9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in 55 
the course of the performance of his or her duties, was intentionally killed, and the 56 
defendant knew, or reasonably should have known, that the victim was a firefighter 57 
engaged in the performance of his or her duties. 58 
 (10) The victim was a witness to a crime who was intentionally killed for the 59 
purpose of preventing his or her testimony in any criminal or juvenile proceeding, and the 60 
killing was not committed during the commission or attempted commission, of the crime 61 
to which he or she was a witness; or the victim was a witness to a crime and was 62 
intentionally killed in retaliation for his or her testimony in any criminal or juvenile 63 
proceeding. As used in this paragraph, "juvenile proceeding" means a proceeding brought 64 
pursuant to Section 602 or 707 of the Welfare and Institutions Code. 65 
 (11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or 66 
assistant prosecutor of any local or state prosecutor's office in this or any other state, or of 67 
a federal prosecutor's office, and the murder was intentionally carried out in retaliation for, 68 
or to prevent the performance of, the victim's official duties. 69 
 (12) The victim was a judge or former judge of any court of record in the local, 70 
state, or federal system in this or any other state, and the murder was intentionally carried 71 
out in retaliation for, or to prevent the performance of, the victim's official duties. 72 
 (13) The victim was an elected or appointed official or former official of the federal 73 
government, or of any local or state government of this or any other state, and the killing 74 
was intentionally carried out in retaliation for, or to prevent the performance of, the 75 
victim's official duties. 76 
 (14) The murder was especially heinous, atrocious, or cruel, manifesting 77 
exceptional depravity. As used in this section, the phrase "especially heinous, atrocious, or 78 
cruel, manifesting exceptional depravity" means a conscienceless or pitiless crime that is 79 
unnecessarily torturous to the victim. 80 
 (15) The defendant intentionally killed the victim by means of lying in wait. 81 
 (16) The victim was intentionally killed because of his or her race, color, religion, 82 
nationality, or country of origin. 83 
 (17) The murder was committed while the defendant was engaged in, or was an 84 
accomplice in, the commission of, attempted commission of, or the immediate flight after 85 
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committing, or attempting to commit, the following felonies: 86 
 (A) Robbery in violation of Section 211 or 212.5. 87 
 (B) Kidnapping in violation of Section 207, 209, or 209.5. 88 
 (C) Rape in violation of Section 261. 89 
 (D) Sodomy in violation of Section 286. 90 
 (E) The performance of a lewd or lascivious act upon the person of a child under 91 
the age of 14 years in violation of Section 288. 92 
 (F) Oral copulation in violation of Section 288a. 93 
 (G) Burglary in the first or second degree in violation of Section 460. 94 
 (H) Arson in violation of subdivision (b) of Section 451. 95 
 (I) Train wrecking in violation of Section 219. 96 
 (J) Mayhem in violation of Section 203. 97 
 (K) Rape by instrument in violation of Section 289. 98 
 (L) Carjacking, as defined in Section 215. 99 
 (M) To prove the special circumstances of kidnapping in subparagraph (B), or 100 
arson in subparagraph (H), if there is specific intent to kill, it is only required that there be 101 
proof of the elements of those felonies. If so established, those two special circumstances 102 
are proven even if the felony of kidnapping or arson is committed primarily or solely for 103 
the purpose of facilitating the murder. 104 
 (18) The murder was intentional and involved the infliction of torture. 105 
 (19) The defendant intentionally killed the victim by the administration of poison. 106 
 (20) The victim was a juror in any court of record in the local, state, or federal 107 
system in this or any other state, and the murder was intentionally carried out in retaliation 108 
for, or to prevent the performance of, the victim's official duties. 109 
 (21) The murder was intentional and perpetrated by means of discharging a firearm 110 
from a motor vehicle, intentionally at another person or persons outside the vehicle with 111 
the intent to inflict death. For purposes of this paragraph, "motor vehicle" means any 112 
vehicle as defined in Section 415 of the Vehicle Code. 113 
 (22) The defendant intentionally killed the victim while the defendant was an active 114 
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and 115 
the murder was carried out to further the activities of the criminal street gang. 116 
 (b) Unless an intent to kill is specifically required under subdivision (a) for a 117 
special circumstance enumerated therein, an actual killer, as to whom the special 118 
circumstance has been found to be true under Section 190.4, need not have had any intent 119 
to kill at the time of the commission of the offense which is the basis of the special 120 
circumstance in order to suffer death or confinement in the state prison for life without the 121 
possibility of parole. 122 
 (c) Every person, not the actual killer, who, with the intent to kill, aids, abets, 123 
counsels, commands, induces, solicits, requests, or assists any actor in the commission of 124 
murder in the first degree shall be punished by death or imprisonment in the state prison 125 
for life without the possibility of parole if one or more of the special circumstances 126 
enumerated in subdivision (a) has been found to be true under Section 190.4. 127 
 (d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 128 
reckless indifference to human life and as a major participant, aids, abets, counsels, 129 
commands, induces, solicits, requests, or assists in the commission of a felony enumerated 130 
in paragraph (17) of subdivision (a) which results in the death of some person or persons, 131 
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and who is found guilty of murder in the first degree therefor, shall be punished by death 132 
or imprisonment in the state prison for life without the possibility of parole if a special 133 
circumstance enumerated in paragraph (17) of subdivision (a) has been found to be true 134 
under Section 190.4. 135 
  The penalty shall be determined as provided in this section and Sections 190.1, 136 
190.3, 190.4, and 190.5.  137 

 138 
§219. 139 
 Every person who unlawfully throws out a switch, removes a rail, or places any 140 
obstruction on any railroad with the intention of derailing any passenger, freight or other 141 
train, car or engine and thus derails the same, or who unlawfully places any dynamite or 142 
other explosive material or any other obstruction upon or near the track of any railroad 143 
with the intention of blowing up or derailing any such train, car or engine and thus blows 144 
up or derails the same, or who unlawfully sets fire to any railroad bridge or trestle over 145 
which any such train, car or engine must pass with the intention of wrecking such train, car 146 
or engine, and thus wrecks the same, is guilty of a felony and punishable with death or 147 
imprisonment in the state prison for life without possibility of parole in cases where any 148 
person suffers death as a proximate result thereof, or imprisonment in the state prison for 149 
life with the possibility of parole, in cases where no person suffers DEATH as a proximate 150 
result thereof. The penalty shall be determined pursuant to Sections 190.3 and 190.4. 151 
 152 
§4500.  153 
 Every person while undergoing a life sentence, who is sentenced to state prison 154 
within this state, and who, with malice aforethought, commits an assault upon the person 155 
of another with a deadly weapon or instrument, or by any means of force likely to produce 156 
great bodily injury is punishable with death or life imprisonment without possibility of 157 
parole. The penalty shall be determined pursuant to the provisions of Sections 190.3 and 158 
190.4; however, in cases in which the person subjected to such assault does not die within 159 
a year and a day after such assault as a proximate result thereof, the punishment shall be 160 
imprisonment in the state prison for life without the possibility of parole for nine years. 161 
 For the purpose of computing the days elapsed between the commission of the 162 
assault and the death of the person assaulted, the whole of the day on which the assault was 163 
committed shall be counted as the first day. 164 
 Nothing in this section shall be construed to prohibit the application of this section 165 
when the assault was committed outside the walls of any prison if the person committing 166 
the assault was undergoing a life sentence and was serving a sentence to a state prison at 167 
the time of the commission of the assault and was not on parole, on probation, or released 168 
on bail pending an appeal. 169 
 170 
§1672.  171 

Any person who is guilty of violating Section 1670 or 1671 is punishable as 172 
follows: 173 

(a) If the act or failure to act causes the death of any person, a person violating this 174 
section is punishable by death or imprisonment in the state prison for life without 175 
possibility of parole. The penalty shall be determined pursuant to the provisions of 176 
Sections 190.3 and 190.4 of the Penal Code. If the act or failure to act causes great bodily 177 
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injury to any person, a person violating this section is punishable by life imprisonment 178 
without possibility of parole. 179 

 (b) If the act or failure to act does not cause the death of, or great bodily injury to, 180 
any person, the person violating this section is punishable by imprisonment in the state 181 
prison for two, four, or six years, by a fine of not more than ten thousand dollars ($10,000), 182 
or by both that imprisonment and fine. However, if a person so acts or so fails to act with 183 
the intent to hinder, delay, or interfere with the preparation of the United States or of any 184 
state for defense or for war, or with the prosecution of war by the United States, or with the 185 
rendering of assistance by the United States to any other nation in connection with that 186 
nation's defense, the person is punishable by a fine of not more than ten thousand dollars 187 
($10,000), imprisonment in the state prison for three, five, or seven years, or by both that 188 
fine and imprisonment.189 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  The Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Current law allows persons convicted of certain specified crimes to be executed at 
the hands of the law. 
 
This Resolution: This resolution will eliminate State sponsored murder. 
 
The Problem: There are currently over four hundred people waiting to be executed in California. 
The death penalty has always been applied unevenly and freakishly. The death penalty is 
barbaric. It can never be applied fairly. There is no relief of law whatever is a penalty of death is 
executed unfairly, c.f. Penal Code 128.  This body has always opposed the death penalty. It is 
suitable to renew our stand. 
 
IMPACT STATEMENT 
 
Many statutes and regulations implement the death penalty. Some of these are: 
 
Penal Code sections: 3605, 3600 et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 
3602, 190, 190.3, 190.2, 190 et seq., 190, 190.3, 190.2, 1193, 1219, 1218,3700, 1218, 1018, 
1286, 987.9, 1193, 1227, 1218, 1193, 190.3,3701 et seq., 1190.1, 190.4,859, 190.2, 1903, 1376, 
3604, 190.5, 190.4, 3605, 190.3, 128, 799, 3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 
190.9, 190.3, 190.1, 190.4, 1193, 190.8, 1240.1, 190.7. 1193, 3605, 190.1, 190.4, 3700.5 et seq., 
1202a, 1170, 190.2, 190.1, 190.4,790, 190.2. 190.1, 190.4, 1218,799, 15, 1243, 1227.5, 3700 et 
seq., 3705, 3706, 190.9, 1218, 1227, 3600 et seq., 3704, 3605, 3700, 1193, 1227, 3605, 190.2, 
3702, 1193, 1243, 190.6, 190.8,4500, 190.3, 1240, 1239, 1254, 190.6 et seq, 190.4, 1270.5, 
1286, 190.1, 190.3, 1240.1,2625, 3605, 1217, 190.3, 1240, 987, 987.9, 987 et seq., 1018, 686, 
686.1, 190.9, 1285. 3607, 3600 et seq, 1376, 1054.9, 3701 et seq., 3604, 1903, 1243, 1193, 1227, 
1227.5 
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California Rules of Court, Rules 34, 36, 36.3, 36.1, 34, 36.2, 35.2, 35.1, 34.1, 35.3, 34.2. 34.1, 
35-35.3, 36.3, 34.0, 36, 4.117, 76.3, 11.7, 36.1, 36.2, 76.6, 35, 36.3, 4.315. 
 
All of these statutes and regulations will have to be repealed as well. They are not spelled out for 
the sake of economy. 
 
AUTHOR AND PERMANENT CONTACT:  David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, (415) 957-1777 (fax), 
Bigelaw@ix.netcom.com 
 
RESPONSIBLE FLOOR DELEGATE:   David Michael Bigeleisen 
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RESOLUTION 01-02-2010 
 
 

DIGEST 
Marijuana:  Legalization, Regulation and Taxation 
Recommends that the legislature and governor be urged to support, pass and enact Assembly Bill 
2254 (2010-2011 Session), The Marijuana Control, Regulation, and Education Act. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 06-09-2009, which was approved as amended, and Resolution 11-04-2002, 
which was withdrawn. 
 
Reasons: 
This resolution recommends that the legislature and governor be urged to support, pass and enact 
Assembly Bill 2254 (2010-2011 Session), The Marijuana Control, Regulation, and Education 
Act.  The resolution should be approved in principle because the “war on drugs” is a failure, the 
medical use of marijuana is already allowed, and the potential revenue for the state from the 
regulation and taxation of marijuana would be a boon for a State that is financially troubled. 
 
AB 2254 was introduced by Assembly Member Tom Ammiano on February 18, 2010, and is 
currently in the Public Safety Committee.  If passed, it would remove marijuana and its 
derivatives from existing statutes defining and regulating controlled substances.  It would instead 
provide for the Department of Alcoholic Beverage Control to tax and regulate marijuana in a 
similar manner to alcohol, allowing it to be sold openly to adults age 21 and older.  It would 
make existing prohibitions against the smoking of tobacco products in specified areas applicable 
to the smoking of marijuana. 
 
Marijuana is believed to be California’s number one cash crop.  There is an estimated $14 billion 
black market thriving in the state, putting it above vegetables ($5.7 billion) and grapes ($2.6 
billion).  It is projected that a legally regulated marijuana market could yield at least $1.2 billion 
in tax revenues and reduced enforcement costs.  Total retail sales of marijuana could be on the 
order of $3-5 billion, with a total economic impact of $12-18 billion including spinoff industries 
such as coffeehouses, tourism and industrial hemp.  Commercial growers would be required to 
obtain annual licenses, with the fees going, in part, to fund drug abuse prevention programs. 
 
According to the Department of Health and Human Services, 1.95 million Californians admit to 
having used marijuana in the past month.  While marijuana has long been denigrated as a 
“gateway drug,” a University of California, Santa Cruz, study shows that people living in 
marijuana-tolerant cities such as Amsterdam and San Francisco are no more likely to use the 
drug.  In contrast, the illegality of marijuana has led to heavy violence across the United 
States/Mexico border.  Economists agree the bill, if passed, would put drug cartels out of 
business, improve safety standards, and allow for more open research. 
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An initiative known as the Regulate, Control and Tax Cannabis Act of 2010 will be on the 
November 2, 2010 ballot.  If it passes, it will make similar legislative changes to those in AB 
2254. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that  
the legislature and governor be urged to support, pass and, enact Assembly Bill 2254 (2010-2011  
Session), Marijuana Control, Regulation, and Education Act, (http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_2251-2300/ab_2254_bill_20100218_introduced.pdf; 
http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_2251-
2300/ab_2254_bill_20100311_status.html).  
  
PROPONENT: San Francisco Bay Area National Lawyers Guild  
  
STATEMENT OF REASONS  
  
Existing Law: Criminalizes any recreational use of marijuana and fills California jails and  
prisons with harmless people while failing to provide a benefit to the state.  
    
This Resolution: Supports AB 2254, which would lessen the burden of law enforcement and the  
correctional system to address crimes that endanger public health and safety. Furthermore, street  
pushers would have no incentive to sell marijuana to vulnerable youth.  Marijuana is California’s  
largest cash crop, estimated to generate many times the income of our bounteous fruit and 
vegetable harvest. In 2008, California arrested 78,000 citizens for marijuana offenses, and nearly 
80% of those arrests were for simple possession. In addition to avoiding clogged courts and 
prisons, this bill would generate an estimated $1.4 billion in tax revenues and license fees 
annually, according to the California Board of Equalization. That figure does not include the 
concomitant savings in court costs, jail costs, and law enforcement costs and effort that would be 
realized under the regulated scheme. In addition, the $1.4 billion revenue estimate does not 
include income taxes that would be derived from sellers who currently work outside the system 
and other indirect tax benefits and ancillary fiscal benefits. Moreover, the income from the sale 
of marijuana would enter the mainstream economy and, enriched by the multiplier effects, create 
legitimate jobs and new industries. According to a 2009 Field poll, 56 percent of Californians 
support legalizing marijuana. 
   
The Problem: Marijuana is California’s largest cash crop, estimated at $14 billion per year in  
sales. Marijuana producers must hide the proceeds of their sales in the underground economy, 
where it does little to induce a multiplier effect in the mainstream economy, and is not readily 
taxable.  It is clear that this industry is not going to disappear.  Californians could benefit directly 
from this industry by receiving the tax revenues that it could generate and also by seeing law 
enforcement costs greatly reduced.  Marijuana is much safer than alcohol and it would be much 
more fair and reasonable to treat it similarly under the law. Today, alcohol taxes and license fees 
provide significant income to the State, while marijuana prohibition places a huge burden on our 
legal system without solving any problems associated with the substance or providing revenues.   
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IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.   
  
AUTHOR AND/OR PERMANENT CONTACT: Jesse Stout, 2219 Ward Street, Berkeley, 
CA 94705, (973) 735-4887, jessestout@gmail.com, Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104, (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net 
  
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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RESOLUTION 01-03-2010 
 
 

DIGEST 
Criminal Procedure:  Statewide Application of Misdemeanor Diversion 
Amends Penal Code section 1001.2 to make misdemeanor diversion available statewide in 
appropriate cases. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 

History: 
Identical to resolutions 02-19-2008, 03-17-2007, and 03-04-2004, all of which were approved.   

Reasons: 
This resolution amends Penal Code section 1001.2 to make misdemeanor diversion available 
statewide in appropriate cases.  This resolution should be disapproved because it does not 
achieve its stated goals.    
 
Penal Code section 1001.1 defines misdemeanor diversion as the procedure of postponing 
prosecution of a misdemeanor criminal offense “either temporarily or permanently at any point 
in the judicial process from the point at which the accused is charged until adjudication.”  (Penal 
Code, § 1001.1.)  Although Penal Code section 1001.51 sets forth the eligibility criteria for 
acceptance into a misdemeanor diversion program, a county board of supervisors must adopt a 
diversion program by ordinance and the district attorney must approve the diversion program 
before a defendant can avail himself or herself of the diversion program. (Penal Code 
§§ 1001.50, subd. (a), 1001.50, subd. (b).)  Consequently, misdemeanor diversion is available in 
some counties but not others, leading to different sentences for defendants committing similar 
crimes with similar backgrounds.  While courts hold this does not violate equal protection or the 
separation of powers (see, e.g., Davis v. Municipal Court (1988) 46 Cal.3d 64), fairness requires 
the equal and consistent application of diversion throughout the state.   

This resolution, however, does not achieve the goal of consistent sentencing statewide because it 
does not eliminate the requirement that the county board of supervisors enact an ordinance 
providing for a diversion program as required by Penal Code section 1001.51, subdivision (a).  It 
also does not eliminate the requirement in Penal Code section 1001.51, subdivision (b) that the 
district attorney of each county adopting a diversion program, review and approve the diversion 
programs.  If the goal is to take away the discretion of the prosecutors, it will not be achieved by 
amending solely section 1001.2.  Thus, as long as some counties enact ordinances creating 
diversion programs while other counties do not, the problem of disparate sentencing across 
counties will still exist and act as an impediment to uniform sentencing and statewide 
implementation of the diversion program. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Penal Code Section 1001.2 to read as follows: 
 

§1001.2 1 
  (a) This chapter shall not apply to any pretrial diversion or post trial programs for 2 
the treatment of problem drinking or alcoholism utilized for persons convicted of one or 3 
more offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code 4 
or to pretrial diversion programs established pursuant to Chapter 2.5 (commencing with 5 
Section 1000) of this title nor shall this chapter be deemed to authorize any pretrial 6 
diversion or post trial programs for persons alleged to have committed violation of Section 7 
23152 or 23153 of the Vehicle Code. 8 
  (b) The district attorney of each county shall review annually any diversion 9 
program established pursuant to this chapter, and no program shall continue without the 10 
approval of the district attorney.  11 
 No person shall be diverted under a program unless it has been approved by the 12 
district attorney. Nothing in this subdivision shall authorize the prosecutor to determine 13 
whether a particular defendant shall be diverted.14 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  BAR ASSOCIATION OF SAN FRANCISCO 
 
STATEMENT OF REASONS 
 
Existing Law: Under existing law, local prosecutors must approve programs for misdemeanor 
diversion.  Some counties have no misdemeanor diversion programs whatsoever.  For example, a 
first offense of shoplifting ban in San Francisco will result in diversion.  Such an offense, if 
committed on the other side of the street in San Mateo County results in conviction with possible 
penalties of fine and imprisonment. 
 
This Resolution:   This resolution makes misdemeanor diversion available statewide.  This is 
simply a matter of equal protection of the laws. 
 
The Problem:  Some counties have no misdemeanor diversion programs whatsoever.  For 
example, a first offense of shoplifting ban in San Francisco will result in diversion.  Such an 
offense, if committed on the other side of the street in San Mateo County results in conviction 
with possible penalties of fine and imprisonment.  This inconsistency is contrary to the concept 
of equal protection of the laws. 
 
This resolution was passed three times previously by the Conference of Delegates in exactly this 
form.  It was not presented adequately to the legislation.  Thus, we renew. 
 
IMPACT STATEMENT 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David Michael Bigeleisen,  101 Howard  
Street, Suite 310, San Francisco, CA 94105, (415) 957-1717,  (415) 957-1777 (fax),  
bigelaw@ix.netcom.com. 
 
RESPONSIBLE FLOOR DELEGATE:  David Michael Bigeleisen 
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RESOLUTION 01-04-2010 
 
DIGEST 
Parole:  When Signs of Remorse Not Required 
Amends California Code of Regulations, title 15, sections 2402 and 2281, to remove showing 
signs of remorse as a parole consideration for prisoners who have consistently maintained their 
innocence.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Code of Regulations, title 15, sections 2402 and 2281, to 
remove showing signs of remorse as a parole consideration for prisoners who have consistently 
maintained their innocence.  The resolution should be disapproved because it appears to be based 
on a misreading of the regulations, creates a vague standard, and puts undue emphasis on one of 
many factors considered by the Parole Board. 
 
In determining a prisoner’s suitability for parole, the Board must consider all available relevant 
and reliable information, including the circumstances of the offense, criminal history, and 
behavior after the crime.  (Cal. Const., art. V, § 8, subd. (b); Cal. Code Regs., tit. 15, § 2402, 
subd. (b).)  The regulations provide an expansive list of factors weighing both for and against 
suitability; signs of remorse are one of the factors tending to support suitability.  (Cal. Code 
Regs., tit. 15, § 2402, subd. (d).)  The author seeks to add language specifying “signs of remorse 
should not be required as a circumstance tending to show stability.”   In some circumstances, it 
may be reasonable to allow a person who has steadfastly maintained his innocence the same 
chance for parole as criminals who admit their guilt.  But this resolution is not the way to 
accomplish this goal.  The listed factors are not requirements; the regulations expressly state they 
are “general guidelines.”  (Ibid.)  The Board is given the discretion to determine “the importance 
attached to any circumstance or combination of circumstances in a particular case.”  (Ibid.)  
Further, the language of the resolution, by stating a showing of remorse is not required in 
specific circumstances, implies it may be required in all remaining circumstances. 
 
The resolution is also troublesome in removing signs of remorse as a factor in cases where the 
prisoner’s conviction rests on “questionable evidence.”  The resolution does not state who makes 
this determination, nor does it provide any guidelines in defining “questionable evidence.”  Due 
process is as much an element of a Parole Board hearing as any other criminal procedure; legal 
standards should not be so vague that an average person would not know when or how they 
apply. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Title 15, California State Code of Regulations, sections 2402 and 2281 be amended to read as 
follows:  
 

§ 2402 1 

 (a) General. The panel shall first determine whether the life prisoner is suitable for 2 

release on parole. Regardless of the length of time served, a life prisoner shall be found 3 

unsuitable for and denied parole if in the judgment of the panel the prisoner will pose an 4 

unreasonable risk of danger to society if released from prison. 5 

 (b) Information Considered. All relevant, reliable information available to the panel 6 

shall be considered in determining suitability for parole. Such information shall include the 7 

circumstances of the prisoner's social history; past and present mental state; past criminal 8 

history, including involvement in other criminal misconduct which is reliably documented; 9 

the base and other commitment offenses, including behavior before, during and after the 10 

crime; past and present attitude toward the crime; any conditions of treatment or control, 11 

including the use of special conditions under which the prisoner may safely be released to 12 

the community; and any other information which bears on the prisoner's suitability for 13 

release. Circumstances which taken alone may not firmly establish unsuitability for parole 14 

may contribute to a pattern which results in a finding of unsuitability. 15 

 (c) Circumstances Tending to Show Unsuitability. The following circumstances 16 

each tend to indicate unsuitability for release. These circumstances are set forth as general 17 

guidelines; the importance attached to any circumstance or combination of circumstances 18 

in a particular case is left to the judgment of the panel. Circumstances tending to indicate 19 

unsuitability include: 20 

 (1) Commitment Offense. The prisoner committed the offense in an especially 21 

heinous, atrocious or cruel manner. The factors to be considered include: 22 

 (A) Multiple victims were attacked, injured or killed in the same or separate 23 

incidents. 24 

 (B) The offense was carried out in a dispassionate and calculated manner, such as 25 

an execution-style murder. 26 

 (C) The victim was abused, defiled or mutilated during or after the offense. 27 

 (D) The offense was carried out in a manner which demonstrates an exceptionally 28 

callous disregard for human suffering. 29 

 (E) The motive for the crime is inexplicable or very trivial in relation to the offense. 30 

 (2) Previous Record of Violence. The prisoner on previous occasions inflicted or 31 

attempted to inflict serious injury on a victim, particularly if the prisoner demonstrated 32 

serious assaultive behavior at an early age. 33 

 (3) Unstable Social History. The prisoner has a history of unstable or tumultuous 34 

relationships with others. 35 

 (4) Sadistic Sexual Offenses. The prisoner has previously sexually assaulted 36 

another in a manner calculated to inflict unusual pain or fear upon the victim. 37 

 (5) Psychological Factors. The prisoner has a lengthy history of severe mental 38 

problems related to the offense. 39 
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 (6) Institutional Behavior. The prisoner has engaged in serious misconduct in 40 

prison or jail. 41 

 (d) Circumstances Tending to Show Suitability. The following circumstances each 42 

tend to show that the prisoner is suitable for release. The circumstances are set forth as 43 

general guidelines; the importance attached to any circumstance or combination of 44 

circumstances in a particular case is left to the judgment of the panel. Circumstances 45 

tending to indicate suitability include: 46 

 (1) No Juvenile Record. The prisoner does not have a record of assaulting others as 47 

a juvenile or committing crimes with a potential of personal harm to victims. 48 

 (2) Stable Social History. The prisoner has experienced reasonably stable 49 

relationships with others. 50 

 (3) Signs of Remorse. The prisoner performed acts which tend to indicate the 51 

presence of remorse, such as attempting to repair the damage, seeking help for or relieving 52 

suffering of the victim, or indicating that he understands the nature and magnitude of the 53 

offense. 54 

 (i)  When Signs of Remorse Not Required.  For the small number of prisoners who 55 

have maintained their innocence throughout the legal process, and/or those whose 56 

convictions rest on questionable evidence, signs of remorse should not be required as a 57 

circumstance tending to show stability.   58 

 (4) Motivation for Crime. The prisoner committed his crime as the result of 59 

significant stress in his life, especially if the stress has built over a long period of time. 60 

 (5) Battered Woman Syndrome. At the time of the commission of the crime, the 61 

prisoner suffered from Battered Woman Syndrome, as defined in section 2000(b), and it 62 

appears the criminal behavior was the result of that victimization. 63 

 (6) Lack of Criminal History. The prisoner lacks any significant history of violent 64 

crime. 65 

 (7) Age. The prisoner's present age reduces the probability of recidivism. 66 

 (8) Understanding and Plans for Future. The prisoner has made realistic plans for 67 

release or has developed marketable skills that can be put to use upon release. 68 

 (9) Institutional Behavior. Institutional activities indicate an enhanced ability to 69 

function within the law upon release. 70 

 71 

 § 2281.  72 

 (a) General. The panel shall first determine whether a prisoner is suitable for 73 

release on parole. Regardless of the length of time served, a life prisoner shall be found 74 

unsuitable for and denied parole if in the judgment of the panel the prisoner will pose an 75 

unreasonable risk of danger to society if released from prison. 76 

 (b) Information Considered. All relevant, reliable information available to the panel 77 

shall be considered in determining suitability for parole. Such information shall include the 78 

circumstances of the prisoner's: social history; past and present mental state; past criminal 79 

history, including involvement in other criminal misconduct which is reliably documented; 80 

the base and other commitment offenses, including behavior before, during and after the 81 

crime; past and present attitude toward the crime; any conditions of treatment or control, 82 

including the use of special conditions under which the prisoner may safely be released to 83 

the community; and any other information which bears on the prisoner's suitability for 84 
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release. Circumstances which taken alone may not firmly establish unsuitability for parole 85 

may contribute to a pattern which results in a finding of unsuitability. 86 

 (c) Circumstances Tending to Show Unsuitability. The following circumstances 87 

each tend to indicate unsuitability for release. These circumstances are set forth as general 88 

guidelines; the importance attached to any circumstance or combination of circumstances 89 

in a particular case is left to the judgment of the panel. Circumstances tending to indicate 90 

unsuitability include: 91 

 (1) Commitment Offense. The prisoner committed the offense in an especially 92 

heinous, atrocious or cruel manner. The factors to be considered include: 93 

 (A) Multiple victims were attacked, injured or killed in the same or separate 94 

incidents. 95 

 (B) The offense was carried out in a dispassionate and calculated manner, such as 96 

an execution-style murder. 97 

 (C) The victim was abused, defiled or mutilated during or after the offense. 98 

 (D) The offense was carried out in a manner which demonstrates an exceptionally 99 

callous disregard for human suffering. 100 

 (E) The motive for the crime is inexplicable or very trivial in relation to the offense. 101 

 (2) Previous Record of Violence. The prisoner on previous occasions inflicted or 102 

attempted to inflict serious injury on a victim, particularly if the prisoner demonstrated 103 

serious assaultive behavior at an early age. 104 

 (3) Unstable Social History. The prisoner has a history of unstable or tumultuous 105 

relationships with others. 106 

 (4) Sadistic Sexual Offenses. The prisoner has previously sexually assaulted 107 

another in a manner calculated to inflict unusual pain or fear upon the victim. 108 

 (5) Psychological Factors. The prisoner has a lengthy history of severe mental 109 

problems related to the offense. 110 

 (6) Institutional Behavior. The prisoner has engaged in serious misconduct in 111 

prison or jail. 112 

 (d) Circumstances Tending to Show Suitability. The following circumstances each 113 

tend to show that the prisoner is suitable for release. The circumstances are set forth as 114 

general guidelines; the importance attached to any circumstance or combination of 115 

circumstances in a particular case is left to the judgment of the panel. Circumstances 116 

tending to indicate suitability include: 117 

 (1) No Juvenile Record. The prisoner does not have a record of assaulting others as 118 

a juvenile or committing crimes with a potential of personal harm to victims. 119 

 (2) Stable Social History. The prisoner has experienced reasonably stable 120 

relationships with others. 121 

 (3) Signs of Remorse. The prisoner performed acts which tend to indicate the 122 

presence of remorse, such as attempting to repair the damage, seeking help for or relieving 123 

suffering of the victim, or the prisoner has given indications that he understands the nature 124 

and magnitude of the offense. 125 

 (i)  When Signs of Remorse Not Required.  For the small number of prisoners who 126 

have maintained their innocence throughout the legal process, and/or those whose 127 

convictions rest on questionable evidence, signs of remorse should not be required as a 128 

circumstance tending to show stability.   129 
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 (4) Motivation for Crime. The prisoner committed his crime as the result of 130 

significant stress in his life, especially if the stress had built over a long period of time. 131 

 (5) Battered Woman Syndrome. At the time of the commission of the crime, the 132 

prisoner suffered from Battered Woman Syndrome, as defined in section 2000(b), and it 133 

appears the criminal behavior was the result of that victimization. 134 

 (6) Lack of Criminal History. The prisoner lacks any significant history of violent 135 

crime. 136 

 (7) Age. The prisoner's present age reduces the probability of recidivism. 137 

 (8) Understanding and Plans for Future. The prisoner has made realistic plans for 138 

release or has developed marketable skills that can be put to use upon release. 139 

 (9) Institutional Behavior. Institutional activities indicate an enhanced ability to 140 

function within the law upon release. 141 

 
(Proposed new language underlined; language to be deleted stricken) 

  
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides that in order to be considered for parole, that prisoners must demonstrate 
remorse for their crime.  When, as most of us know, prisoners are in some cases factually 
innocent, it is impossible for them to demonstrate proper remorse for a crime that they did not 
commit.  
 
This Resolution: would allow those whose cases demonstrate some indication of factual 
innocence to not be asked to demonstrate remorse in parole hearings.  
 
The Problem:  It is common knowledge that a small percentage of prisoners are factually 
innocent of the crime for which they have been convicted, although legally guilty.  Therefore, 
when asked to demonstrate proper remorse at parole hearings, they wouldl be unable to do so.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net; Deborah 
Lagutaris, PO Box 420563, San Francisco, CA 94142 (415) 806-1903, Fax (415) 397-3077, 
deb@debocracy.org.  
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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COUNTER ARGUMENTS: 
 

ORANGE COUNTY BAR ASSOCIATION 

This resolution should be disapproved because the proposed exception will have a contrary effect 
by placing an undue emphasis on the signs of remorse factor and turn parole hearings into re-
trials of the prisoner’s charges. 

Current regulations mandate that the parole board address all of the listed circumstances in its 
determination of parole suitability. The importance of any single circumstance or combination of 
circumstances is entirely left up to the panel. A prisoner seeking parole has never been required 
to admit their offense as a sign of remorse. Rather, remorse can be shown by other acts which do 
not amount to an admission of guilt. The proposed exception simply places too much emphasis 
on remorse as a circumstance.  

Further, this resolution fails to address the practical problem as to how the parole board will 
determine when a conviction rests on questionable evidence. Clearly, the board is not an 
appellate court. It is tasked with the responsibility of determining suitability for parole not 
reviewing the validity of the conviction. Such a determination of the evidence will be overly 
burdensome to the parole board and result in unnecessary writ review in the Superior Court.   
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RESOLUTION 01-05-2010 

DIGEST 
Criminal Procedure:  Continuance of Trial Within Statutory Time 
Amends Penal Code section 1050 to permit either party to continue a trial in a criminal case 
without good cause up to the time limits set by Penal Code section 1382. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found.   

Reasons: 
This resolution amends Penal Code section 1050 to permit either party to continue a trial in a 
criminal case without good cause up to the time limits set by Penal Code section 1382.  This 
resolution should be approved in principle because it would codify existing case law and prevent 
courts from dismissing cases prior to the time limits set forth in Penal Code section 1382.   
 
Penal Code section 1050 currently provides that a party must have good cause to continue a 
criminal trial regardless of whether or not the continuance would be within the statutory limits 
set forth in Penal Code section 1382.  As a result, some courts have interpreted Section 1050 to 
mean that if the prosecution is not ready for trial and does not have good cause to continue the 
trial within the statutory limits set by Penal Code section 1382, the court may dismiss the case.  
(See, e.g., People v. Alvarez (1989) 208 Cal.App.3d 567 (interpreting Penal Code section 1050 in 
the context of a preliminary hearing).)  Other courts have held that because Penal Code section 
1050 is “directory only and contains no provision for the dismissal of a case when its terms are 
not complied with” (Malengo v. Municipal Court (1961) 56 Cal.2d 813, 816), courts have no 
jurisdiction to dismiss a case if the request for a continuance is not beyond the statutory time to 
bring a case to trial as set forth in Penal Code section 1382.  (See, e.g., People v. Henderson 
(2004) 115 Cal.App.4th 922, 934; People v. Rubaum (1980) 110 Cal.App.3d 930.)  This 
resolution resolves the problem and prevents courts from dismissing cases where the statutory 
time has not expired.  It also codifies and promotes the policy of disfavoring dismissals of 
criminal cases “where there is probable cause that the defendant committed the offense.”  
(Hernandez, supra, 115 Cal.App.4th at 936.)   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1050 to read as follows: 
 

§1050 1 
 (a) The welfare of the people of the State of California requires that all proceedings 2 
in criminal cases shall be set for trial and heard and determined at the earliest possible 3 
time. To this end, the Legislature finds that the criminal courts are becoming increasingly 4 
congested with resulting adverse consequences to the welfare of the people and the 5 
defendant. Excessive continuances contribute substantially to this congestion and cause 6 
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substantial hardship to victims and other witnesses. Continuances also lead to longer 7 
periods of presentence confinement for those defendants in custody and the concomitant 8 
overcrowding and increased expenses of local jails. It is therefore recognized that the 9 
people, the defendant, and the victims and other witnesses have the right to an expeditious 10 
disposition, and to that end it shall be the duty of all courts and judicial officers and of all 11 
counsel, both for the prosecution and the defense, to expedite these proceedings to the 12 
greatest degree that is consistent with the ends of justice. In accordance with this policy, 13 
criminal cases shall be given precedence over, and set for trial and heard without regard to 14 
the pendency of, any civil matters or proceedings. In further accordance with this policy, 15 
death penalty cases in which both the prosecution and the defense have informed the court 16 
that they are prepared to proceed to trial shall be given precedence over, and set for trial 17 
and heard without regard to the pendency of, other criminal cases and any civil matters or 18 
proceedings, unless the court finds in the interest of justice that it is not appropriate. 19 
 (b) To continue any hearing in a criminal proceeding, including the trial, (1) a 20 
written notice shall be filed and served on all parties to the proceeding at least two court 21 
days before the hearing sought to be continued, together with affidavits or declarations 22 
detailing specific facts showing that a continuance is necessary and (2) within two court 23 
days of learning that he or she has a conflict in the scheduling of any court hearing, 24 
including a trial, an attorney shall notify the calendar clerk of each court involved, in 25 
writing, indicating which hearing was set first. A party shall not be deemed to have been 26 
served within the meaning of this section until that party actually has received a copy of 27 
the documents to be served, unless the party, after receiving actual notice of the request for 28 
continuance, waives the right to have the documents served in a timely manner. Regardless 29 
of the proponent of the motion, the prosecuting attorney shall notify the people's witnesses 30 
and the defense attorney shall notify the defense's witnesses of the notice of motion, the 31 
date of the hearing, and the witnesses' right to be heard by the court. 32 
 (c) Notwithstanding subdivision (b), a party may make a motion for a continuance 33 
without complying with the requirements of that subdivision. However, unless the moving 34 
party shows good cause for the failure to comply with those requirements, the court may 35 
impose sanctions as provided in Section 1050.5. 36 
 (d) When a party makes a motion for a continuance without complying with the 37 
requirements of subdivision (b), the court shall hold a hearing on whether there is good 38 
cause for the failure to comply with those requirements. At the conclusion of the hearing, 39 
the court shall make a finding whether good cause has been shown and, if it finds that there 40 
is good cause, shall state on the record the facts proved that justify its finding. A statement 41 
of the finding and a statement of facts proved shall be entered in the minutes. If the moving 42 
party is unable to show good cause for the failure to give notice, the motion for 43 
continuance shall not be granted. 44 
 (e) Continuances shall be granted only upon a showing of good cause. Neither the 45 
convenience of the parties nor a stipulation of the parties is in and of itself good cause. 46 
 (f) At the conclusion of the motion for continuance, the court shall make a finding 47 
whether good cause has been shown and, if it finds that there is good cause, shall state on 48 
the record the facts proved that justify its finding. A statement of facts proved shall be 49 
entered in the minutes. 50 
 (g) (1) When deciding whether or not good cause for a continuance has been 51 
shown, the court shall consider the general convenience and prior commitments of all 52 
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witnesses, including peace officers. Both the general convenience and prior commitments 53 
of each witness also shall be considered in selecting a continuance date if the motion is 54 
granted. The facts as to inconvenience or prior commitments may be offered by the witness 55 
or by a party to the case. 56 
 (2) For purposes of this section, "good cause" includes, but is not limited to, those 57 
cases involving murder, as defined in subdivision (a) of Section 187, allegations that 58 
stalking, as defined in Section 646.9, a violation of one or more of the sections specified in 59 
subdivision (a) of Section 11165.1 or Section 11165.6, or domestic violence as defined in 60 
Section 13700, or a case being handled in the Career Criminal Prosecution Program 61 
pursuant to Sections 999b through 999h, or a hate crime, as defined in Title 11.6 62 
(commencing with Section 422.6) of Part 1, has occurred and the prosecuting attorney 63 
assigned to the case has another trial, preliminary hearing, or motion to suppress in 64 
progress in that court or another court. A continuance under this paragraph shall be limited 65 
to a maximum of 10 additional court days. 66 
 (3) Only one continuance per case may be granted to the people under this 67 
subdivision for cases involving stalking, hate crimes, or cases handled under the Career 68 
Criminal Prosecution Program. Any continuance granted to the people in a case involving 69 
stalking or handled under the Career Criminal Prosecution Program shall be for the 70 
shortest time possible, not to exceed 10 court days. 71 
 (h) Upon a showing that the attorney of record at the time of the defendant's first 72 
appearance in the superior court on an indictment or information is a Member of the 73 
Legislature of this state and that the Legislature is in session or that a legislative interim 74 
committee of which the attorney is a duly appointed member is meeting or is to meet 75 
within the next seven days, the defendant shall be entitled to a reasonable continuance not 76 
to exceed 30 days. 77 
 (i) A continuance shall be granted only for that period of time shown to be 78 
necessary by the evidence considered at the hearing on the motion. Whenever any 79 
continuance is granted, the court shall state on the record the facts proved that justify the 80 
length of the continuance, and those facts shall be entered in the minutes. 81 
 (j) Whenever it shall appear that any court may be required, because of the 82 
condition of its calendar, to dismiss an action pursuant to Section 1382, the court must 83 
immediately notify the Chair of the Judicial Council. 84 

(k) This section shall not apply when the preliminary examination is set on a 85 
date less than 10 court dates from the date of the defendant’s arraignment on the complaint, 86 
and the prosecution or the defendant moves to continue the preliminary examination to a 87 
date not more than 10 court days from the date of the defendant’s arraignment on the 88 
complaint.  This section shall not apply when the trial is set on a date within the time limits 89 
of Section 1382, and the prosecution or the defendant moves to continue the trial to a date 90 
within those time limits.   91 
 (l) This section is directory only and does not mandate dismissal of an action by its 92 
terms.93 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Monterey County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law: Penal Code §1050 provides limitations upon any party’s right to continue a 
criminal case, and no such continuance may be granted except upon a showing of good cause. 
See People v. Alvarez 208 Cal.App.3d 567 (1989). 
 
This Resolution: Would permit either the prosecution or the defendant to continue the trial 
without good cause up to the time limits set by Penal Code §1382. 
 
The Problem: There is confusion in the law concerning whether, despite the mandate of Penal 
Code §1050, a trial court must grant an unjustified continuance motion.  At least one case has 
noted that section 1050's good cause requirement applies to all continuances, even those within 
statutory time limits, and that a trial court must deny unjustified continuance motions. See People 
v. Alvarez 208 Cal.App.3d 567 (1989).  The Alvarez court recognized that Penal Code §1050 did 
not itself require dismissal of an action, only denial of a motion to continue, but that this did not 
preclude dismissal if some other statute became operable once the continuance was denied. 
 
People v. Henderson 115 Cal.App.4th 922 (2004) confused this situation in the context of 
preliminary hearings.  Although the Henderson court reiterated that an unjustified motion to 
continue, even to a date within statutory time limits, must be denied, they retreat from the 
proposition that the magistrate can dismiss under Penal Code §871 if the prosecution did not 
present evidence.  They claimed that this is because section 871 permitted dismissal only after 
the magistrate has heard the proofs, which does not include a refusal or inability to present 
evidence.  Although the Henderson court claimed that it did not say anything to the contrary in 
Alvarez, it clearly did, and a magistrate can follow either Henderson or the better reasoned 
Alvarez decision.  See Auto Equity Sales, Inc. v. Superior Court 57 Cal.2d 450, 455 (1962). 
However, there is no provision comparable to section 871 when a trial is involved, and both 
Alvarez and Henderson indicate that an unjustified motion to continue a trial must be denied.   
 
Moreover, Henderson stresses that if the prosecutor insists upon an unjustified delay, the trial 
court may impose sanctions other than refusing to continue the matter, including a $1,000 fine 
and a report to an appropriate disciplinary committee.  If the trail court grants delays without 
good cause, then imposition of these sanctions should be demanded.  (Of course, if the defendant 
gets to delay cases without good cause, the same sanctions could be applied to the defense as 
well.) 
 
If the prosecutor is permitted to delay trials without good cause so long as dismissal is not 
statutorily required for the delay, then the defendant must be given the same power or it would 
be a substantive due process violation. See In re Marriage of Siller 187 Cal.App.3d 36, 51 
(1986).  If the prosecution can show good cause for delaying a trial, the continuance may 
properly be granted, and this is certainly required for any delay which exceeds the time limits of 
Penal Code §1382. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public 
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831-
755-5873 fax, email - landisde@co.monterey.ca.us. 
 
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr. 



 01-06-1

RESOLUTION 01-06-2010 
 
 

DIGEST 
Prostitution: Decriminalization 
Amends Penal Code sections 266i, 318, 647, 647.1, 11225; repeals Penal Code sections 266h, 
315, 316, 647f, 653.20, 653.22, 653.23, 653.24; and adds Health and Safety Code section 429.13 
to decriminalize prostitution. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolutions 02-06-2008 and 03-07-2007, which were both approved. 
 
Reasons: 
This resolution amends Penal Code sections 266i, 318, 647, 647.1, 11225; repeals Penal Code 
sections 266h, 315, 316, 647f, 653.20, 653.22, 653.23, 653.24; and adds Health and Safety Code 
section 429.13 to decriminalize prostitution.  The resolution should be approved in principle for 
the public health and safety benefits, and to permit law enforcement and the justice system to 
focus on other issues. 
 
Enforcing prostitution laws is a waste of resources.  Police and courtrooms are overburdened 
with prostitution cases, with little or no impact.  Research indicates over one million women in 
the United States earn their living as full-time prostitutes, and roughly one in every six American 
men has hired a prostitute within the past five years.  There are sex workers in massage parlors, 
escort services, strip bars and hotels, as well as on corners as traditional streetwalkers.  As many 
as one-half of a typical urban city’s female prison population are prostitutes.  The City of Los 
Angeles spends an estimated $100 million annually dealing with illegal prostitution.  (Paul 
Armentano, The Case for Legalized Prostitution, Freedom Daily (Dec. 1993) at 
http://www.fff.org/freedom/1293e.asp.)  
 
Decriminalization would help prevent the underground prostitution that occurs today, allowing 
sex workers to protect themselves from the control and abuse of pimps, organized crime figures, 
and their own customers.  Troubled minors are particularly at risk of exploitation; the average 
age for girls beginning to engage in prostitution is 14.  Many boys and young men are prostituted 
as well.  It is estimated 100,000 to 3 million teens are prostituted each year in the United States.  
(Eddy and Walker, Prostitution:  Myths and Realities, Michigan Family Impact Seminars, Bfg. 
Rpt. No. 2002-2 at http://fce.msu.edu/Family_Impact_Seminars/pdf/2002-2.pdf.)  With 
decriminalization, prostitution can take place in controlled environments, providing safety for 
both customer and sex worker.   
 
Decriminalization is the first step toward legalization and regulation, which in turn would allow 
for taxation and required regular medical examinations.  Engaging in sex with a prostitute is now 
the third most common way for an American male to contract HIV.  
(http://www.fff.org/freedom/1293e.asp.)  Regulation would not only reduce the spread of 
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sexually transmitted diseases, but also communicable diseases such as tuberculosis and hepatitis. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Penal Code Sections 266i, 318, 647, 647.1, 11225; to repeal Penal Code Section 266h, 
315, 316, 647f, 653.20, 653.22, 653.23, 653.24; and to add Health and Safety Code Section 
429.13; to read as follows: 
 

§266h 1 
 (a) Except as provided in subdivision (b), any person who, knowing another 2 

person is a prostitute, lives or derives support or maintenance in whole or in part from the 3 
earnings or proceeds of the person's prostitution, or from money loaned or advanced to or 4 
charged against that person by any keeper or manager or inmate of a house or other place 5 
where prostitution is practiced or allowed, or who solicits or receives compensation for 6 
soliciting for the person, is guilty of pimping, a felony, and shall be punishable by 7 
imprisonment in the state prison for three, four, or six years. 8 

(b) Any person who, knowing another person is a prostitute, lives or derives 9 
support or maintenance in whole or in part from the earnings or proceeds of the person's 10 
prostitution, or from money loaned or advanced to or charged against that person by any 11 
keeper or manager or inmate of a house or other place where prostitution is practiced or 12 
allowed, or who solicits or receives compensation for soliciting for the person, when the 13 
prostitute is a minor, is guilty of pimping a minor, a felony, and shall be punishable as 14 
follows: 15 

(1) If the person engaged in prostitution is a minor over the age of 16 years, the 16 
offense is punishable by imprisonment in the state prison for three, four, or six years. 17 

(2) If the person engaged in prostitution is under 16 years of age, the offense is 18 
punishable by imprisonment in the state prison for three, six, or eight years. 19 
 20 
§ 266i 21 

 (a) Except as provided in subdivision (b), Any person who does any of the 22 
following with a minor is guilty of pandering, a felony, and shall be punishable by 23 
imprisonment in the state prison for three, four, or six years: 24 

(1) Procures another person for the purpose of prostitution. 25 
 (2) By promises, threats, violence, or by any device or scheme, causes, induces, 26 
persuades or encourages another person to become a prostitute. 27 
 (3) Procures for another person a place as an inmate in a house of prostitution or as 28 
an inmate of any place in which prostitution is encouraged or allowed within this state. 29 
 (4) By promises, threats, violence or by any device or scheme, causes, induces, 30 
persuades or encourages an inmate of a house of prostitution, or any other place in which 31 
prostitution is encouraged or allowed, to remain therein as an inmate. 32 
 (5) By fraud or artifice, or by duress of person or goods, or by abuse of any 33 
position of confidence or authority, procures another person for the purpose of prostitution, 34 
or to enter any place in which prostitution is encouraged or allowed within this state, or to 35 
come into this state or leave this state for the purpose of prostitution. 36 
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 (6) Receives or gives, or agrees to receive or give, any money or thing of value for 37 
procuring, or attempting to procure, another person for the purpose of prostitution, or to 38 
come into this state or leave this state for the purpose of prostitution. 39 

(7) Derives or receives support from prostitution. 40 
(b) Any person who does any of the acts described in subdivision (a) with another 41 

person who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 42 
(1) If the other person is a minor over the age of 16 years, the offense is punishable 43 

by imprisonment in the state prison for three, four, or six years. 44 
(2) If the other person is under 16 years of age, the offense is punishable by 45 

imprisonment in the state prison for three, six, or eight years. 46 
 47 
§ 315 48 

Every person who keeps a house of ill-fame in this state, resorted to for the 49 
purposes of prostitution or lewdness, or who willfully resides in such house, is guilty of a 50 
misdemeanor;  and in all prosecutions for keeping or resorting to such a house common 51 
repute may be received as competent evidence of the character of the house, the purpose 52 
for which it is kept or used, and the character of the women inhabiting or resorting to it. 53 
 54 
§ 316 55 

Every person who keeps any disorderly house, or any house for the purpose of 56 
assignation or prostitution, or any house of public resort, by which the peace, comfort, or 57 
decency of the immediate neighborhood is habitually disturbed, or who keeps any inn in a 58 
disorderly manner;  and every person who lets any apartment or tenement, knowing that it 59 
is to be used for the purpose of assignation or prostitution, is guilty of a misdemeanor. 60 

 61 
§ 318 62 
 Whoever, through invitation or device, prevails upon any person to visit any room, 63 
building, or other places kept for the purpose of illegal gambling or prostitution, is guilty 64 
of a misdemeanor, and, upon conviction thereof, shall be confined in the county jail not 65 
exceeding six months, or fined not exceeding five hundred dollars ($500), or be punished 66 
by both that fine and imprisonment. 67 
 68 
§ 647 69 
 Every person who commits any of the following acts is guilty of disorderly 70 
conduct, a misdemeanor: 71 
 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct 72 
in any public place or in any place open to the public or exposed to public view. 73 
 (b) Who solicits or who agrees to engage in or who engages in any act of 74 
prostitution.  A person agrees to engage in an act of prostitution when, with specific intent 75 
to so engage, he or she manifests an acceptance of an offer or solicitation to so engage, 76 
regardless of whether the offer or solicitation was made by a person who also possessed 77 
the specific intent to engage in prostitution.  No agreement to engage in an act of 78 
prostitution shall constitute a violation of this subdivision unless some act, in addition to 79 
the agreement, is done within this state in furtherance of the commission of an act of 80 
prostitution by the person agreeing to engage in that act.  As used in this subdivision, 81 
"prostitution" includes any lewd act between persons for money or other consideration. 82 
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 (c) (b) Who accosts other persons in any public place or in any place open to the 83 
public for the purpose of begging or soliciting alms. 84 
 (d) (c) Who loiters in or about any toilet open to the public for the purpose of 85 
engaging in or soliciting any lewd or lascivious or any unlawful act. 86 
 (e) (d) Who lodges in any building, structure, vehicle, or place, whether public or 87 
private, without the permission of the owner or person entitled to the possession or in 88 
control of it. 89 

(f) (e) Who is found in any public place under the influence of intoxicating liquor, 90 
any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 91 
drug, controlled substance, or toluene, in a condition that he or she is unable to exercise 92 
care for his or her own safety or the safety of others, or by reason of his or her being under 93 
the influence of intoxicating liquor, any drug, controlled substance, toluene, or any 94 
combination of any intoxicating liquor, drug, or toluene, interferes with or obstructs or 95 
prevents the free use of any street, sidewalk, or other public way. 96 

(g) (f) When a person has violated subdivision (f), a peace officer, if he or she is 97 
reasonably able to do so, shall place the person, or cause him or her to be placed, in civil 98 
protective custody. The person shall be taken to a facility, designated pursuant to Section 99 
5170 of the Welfare and Institutions Code, for the 72-hour treatment and evaluation of 100 
inebriates. A peace officer may place a person in civil protective custody with that kind 101 
and degree of force which would be lawful were he or she effecting an arrest for a 102 
misdemeanor without a warrant. No person who has been placed in civil protective custody 103 
shall thereafter be subject to any criminal prosecution or juvenile court proceeding based 104 
on the facts giving rise to this placement. This subdivision shall not apply to the following 105 
persons:  106 

(1) Any person who is under the influence of any drug, or under the combined 107 
influence of intoxicating liquor and any drug. 108 

(2) Any person who a peace officer has probable cause to believe has committed 109 
any felony, or who has committed any misdemeanor in addition to subdivision (f) (e). 110 

(3) Any person who a peace officer in good faith believes will attempt escape or 111 
will be unreasonably difficult for medical personnel to control. 112 

(h) (g)Who loiters, prowls, or wanders upon the private property of another, at any 113 
time, without visible or lawful business with the owner or occupant. As used in this 114 
subdivision, "loiter" means to delay or linger without a lawful purpose for being on the 115 
property and for the purpose of committing a crime as opportunity may be discovered. 116 

(i) Who, while loitering, prowling, or wandering upon the private property of 117 
another, at any time, peeks in the door or window of any inhabited building or structure, 118 
without visible or lawful business with the owner or occupant. 119 

(j)(1) Any person who looks through a hole or opening, into, or otherwise views, 120 
by means of any instrumentality, including, but not limited to, a periscope, telescope, 121 
binoculars, camera, motion picture camera, or camcorder, the interior of a bedroom, 122 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of 123 
any other area in which the occupant has a reasonable expectation of privacy, with the 124 
intent to invade the privacy of a person or persons inside. This subdivision shall not apply 125 
to those areas of a private business used to count currency or other negotiable instruments. 126 

(2) Any person who uses a concealed camcorder, motion picture camera, or 127 
photographic camera of any type, to secretly videotape, film, photograph, or record by 128 
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electronic means, another, identifiable person under or through the clothing being worn by 129 
that other person, for the purpose of viewing the body of, or the undergarments worn by, 130 
that other person, without the consent or knowledge of that other person, with the intent to 131 
arouse, appeal to, or gratify the lust, passions, or sexual desires of that person and invade 132 
the privacy of that other person, under circumstances in which the other person has a 133 
reasonable expectation of privacy. 134 

(3) (A) Any person who uses a concealed camcorder, motion picture camera, or 135 
photographic camera of any type, to secretly videotape, film, photograph, or record by 136 
electronic means, another, identifiable person who may be in a state of full or partial 137 
undress, for the purpose of viewing the body of, or the undergarments worn by, that other 138 
person, without the consent or knowledge of that other person, in the interior of a bedroom, 139 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of 140 
any other area in which that other person has a reasonable expectation of privacy, with the 141 
intent to invade the privacy of that other person. 142 

(B) Neither of the following is a defense to the crime specified in this paragraph: 143 
(i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, 144 

or business partner or associate of the victim, or an agent of any of these.  145 
(ii) The victim was not in a state of full or partial undress. 146 
(k) In any accusatory pleading charging a violation of subdivision (b), if the 147 

defendant has been once previously convicted of a violation of that subdivision, the 148 
previous conviction shall be charged in the accusatory pleading. If the previous conviction 149 
is found to be true by the jury, upon a jury trial, or by the court, upon a court trial, or is 150 
admitted by the defendant, the defendant shall be imprisoned in a county jail for a period 151 
of not less than 45 days and shall not be eligible for release upon completion of sentence, 152 
on probation, on parole, on work furlough or work release, or on any other basis until he or 153 
she has served a period of not less than 45 days in a county jail. In all cases in which 154 
probation is granted, the court shall require as a condition thereof that the person be 155 
confined in a county jail for at least 45 days. In no event does the court have the power to 156 
absolve a person who violates this subdivision from the obligation of spending at least 45 157 
days in confinement in a county jail. 158 

In any accusatory pleading charging a violation of subdivision (b), if the defendant 159 
has been previously convicted two or more times of a violation of that subdivision, each of 160 
these previous convictions shall be charged in the accusatory pleading. If two or more of 161 
these previous convictions are found to be true by the jury, upon a jury trial, or by the 162 
court, upon a court trial, or are admitted by the defendant, the defendant shall be 163 
imprisoned in a county jail for a period of not less than 90 days and shall not be eligible for 164 
release upon completion of sentence, on probation, on parole, on work furlough or work 165 
release, or on any other basis until he or she has served a period of not less than 90 days in 166 
a county jail. In all cases in which probation is granted, the court shall require as a 167 
condition thereof that the person be confined in a county jail for at least 90 days. In no 168 
event does the court have the power to absolve a person who violates this subdivision from 169 
the obligation of spending at least 90 days in confinement in a county jail. 170 

In addition to any punishment prescribed by this section, a court may suspend, for 171 
not more than 30 days, the privilege of the person to operate a motor vehicle pursuant to 172 
Section 13201.5 of the Vehicle Code for any violation of subdivision (b) that was 173 
committed within 1,000 feet of a private residence and with the use of a vehicle. In lieu of 174 
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the suspension, the court may order a person's privilege to operate a motor vehicle 175 
restricted, for not more than six months, to necessary travel to and from the person's place 176 
of employment or education. If driving a motor vehicle is necessary to perform the duties 177 
of the person's employment, the court may also allow the person to drive in that person's 178 
scope of employment.  179 

 180 
§ 647f  181 

In any accusatory pleading charging a violation of subdivision (b) of  Section 647, 182 
if the defendant has been previously convicted one or more times of a violation of that 183 
subdivision or of any other offense listed in subdivision (d) of Section 1202.1, and in 184 
connection with one or more of those convictions a blood test was administered pursuant 185 
to Section 1202.1 or 1202.6 with positive test results, of which the defendant was 186 
informed, the previous conviction and positive blood test results, of which the defendant 187 
was informed, shall be charged in the accusatory pleading.  If the previous conviction and 188 
informed test results are found to be true by the trier of fact or are admitted by the 189 
defendant, the defendant is guilty of a felony. 190 
 191 
§ 647.1 192 

In addition to any fine assessed under Section 647, the judge may assess a fine not 193 
to exceed seventy dollars ($70) against any person who violates subdivision (a) or (b) of 194 
Section 647, or, if the offense involves intravenous use of a controlled substance, 195 
subdivision (f) of Section 647, with the proceeds of this fine to be used in accordance with 196 
Section 1463.23. 197 
The court shall, however, take into consideration the defendant's ability to pay and no 198 
defendant shall be denied probation because of his or her inability to pay the fine permitted 199 
under this section.  200 
 201 
§ 653.20 202 

For purposes of this chapter, the following definitions apply: 203 
(a) "Commit prostitution" means to engage in sexual conduct for money or other 204 

consideration, but does not include sexual conduct engaged in as a part of any stage 205 
performance, play, or other entertainment open to the public. 206 

(b) "Public place" means an area open to the public, or an alley, plaza, park, 207 
driveway, or parking lot, or an automobile, whether moving or not, or a building open to 208 
the general public, including one which serves food or drink, or provides entertainment, or 209 
the doorways and entrances to a building or dwelling, or the grounds enclosing a building 210 
or dwelling. 211 

(c) "Loiter" means to delay or linger without a lawful purpose for being on the 212 
property and for the purpose of committing a crime as opportunity may be discovered. 213 
 214 
§ 653.22 215 
  (a) It is unlawful for any person to loiter in any public place with the intent to 216 
commit prostitution.  This intent is evidenced by acting in a manner and under 217 
circumstances which openly demonstrate the purpose of inducing, enticing, or soliciting 218 
prostitution, or procuring another to commit prostitution. 219 
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(b) Among the circumstances that may be considered in determining whether a 220 
person loiters with the intent to commit prostitution are that the person: 221 

(1) Repeatedly beckons to, stops, engages in conversations with, or attempts to stop 222 
or engage in conversations with passersby, indicative of soliciting for prostitution. 223 

(2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, 224 
waving arms, or making any other bodily gestures, or engages or attempts to engage the 225 
drivers or passengers of the motor vehicles in conversation, indicative of soliciting for 226 
prostitution. 227 
 (3) Has been convicted of violating this section, subdivision (a) or (b) of  Section 228 
647, or any other offense relating to or involving prostitution, within five years of the 229 
arrest under this section. 230 

(4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 231 
attempts to contact or stop pedestrians or other motorists, indicative of soliciting for 232 
prostitution. 233 

(5) Has engaged, within six months prior to the arrest under this section, in any 234 
behavior described in this subdivision, with the exception of paragraph (3), or in any other 235 
behavior indicative of prostitution activity. 236 

(c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 237 
circumstances set forth in subdivision (b) should be considered particularly salient if they 238 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 239 
may be considered in determining whether a person has the requisite intent.  Moreover, no 240 
one circumstance or combination of circumstances is in itself determinative of intent.  241 
Intent must be determined based on an evaluation of the particular circumstances of each 242 
case. 243 
 244 
§ 653.23 245 
  (a) It is unlawful for any person to do either of the following: 246 

(1) Direct, supervise, recruit, or otherwise aid another person in the commission of 247 
a violation of subdivision (b) of Section 647 or subdivision (a) of Section 653.22. 248 

(2) Collect or receive all or part of the proceeds earned from an act or acts of 249 
prostitution committed by another person in violation of subdivision (b) of Section 647. 250 

(b) Among the circumstances that may be considered in determining whether a 251 
person is in violation of subdivision (a) are that the person does the following: 252 

(1) Repeatedly speaks or communicates with another person who is acting in 253 
violation of subdivision (a) of Section 653.22. 254 

(2) Repeatedly or continuously monitors or watches another person who is acting in 255 
violation of subdivision (a) of Section 653.22. 256 

(3) Repeatedly engages or attempts to engage in conversation with pedestrians or 257 
motorists to solicit, arrange, or facilitate an act of prostitution between the pedestrians or 258 
motorists and another person who is acting in violation of subdivision (a) of Section 259 
653.22. 260 

(4) Repeatedly stops or attempts to stop pedestrians or motorists to solicit, arrange, 261 
or facilitate an act of prostitution between pedestrians or motorists and another person who 262 
is acting in violation of subdivision (a) of Section 653.22. 263 

(5) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 264 
attempts to contact or stop pedestrians or other motorists to solicit, arrange, or facilitate an 265 
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act of prostitution between the pedestrians or motorists and another person who is acting in 266 
violation of subdivision (a) of Section 653.22. 267 
 (6) Receives or appears to receive money from another person who is acting in 268 
violation of subdivision (a) of Section 653.22. 269 

(7) Engages in any of the behavior described in paragraphs (1) to (6), inclusive, in 270 
regard to or on behalf of two or more persons who are in violation of subdivision (a) of 271 
Section 653.22. 272 

(8) Has been convicted of violating this section, subdivision (a) or (b) of  Section 273 
647, subdivision (a) of Section 653.22, Section 266h, or 266i, or any other offense relating 274 
to or involving prostitution within five years of the arrest under this section. 275 

(9) Has engaged, within six months prior to the arrest under subdivision (a), in any 276 
behavior described in this subdivision, with the exception of paragraph (8), or in any other 277 
behavior indicative of prostitution activity. 278 

(c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 279 
circumstances set forth in subdivision (b) should be considered particularly salient if they 280 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 281 
may be considered.  Moreover, no one circumstance or combination of circumstances is in 282 
itself determinative.  A violation of subdivision (a) shall be determined based on an 283 
evaluation of the particular circumstances of each case. 284 

(d) Nothing in this section shall preclude the prosecution of a suspect for a 285 
violation of Section 266h or 266i or for any other offense, or for a violation of this section 286 
in conjunction with a violation of Section 266h or 266i or any other offense. 287 
 288 
§ 653.24 289 

If any section, subdivision, sentence, clause, phrase, or portion of this chapter is for 290 
any reason held invalid or unconstitutional by any court of competent jurisdiction, that 291 
portion shall be deemed a separate, distinct, and independent provision, and that holding 292 
shall not affect the validity of the remaining portion of the chapter. 293 

 294 
§ 11225 295 

(a) Every building or place used for the purpose of illegal gambling as defined by 296 
state law or local ordinance, lewdness, assignation, or prostitution, and every building or 297 
place in or upon which acts of illegal gambling as defined by state law or local ordinance, 298 
lewdness, assignation, or prostitution, are held or occur, is a nuisance which shall be 299 
enjoined, abated, and prevented, and for which damages may be recovered, whether it is a 300 
public or private nuisance. 301 

Nothing in this subdivision shall be construed to apply the definition of a nuisance 302 
to a private residence where illegal gambling is conducted on an intermittent basis and 303 
without the purpose of producing profit for the owner or occupier of the premises. 304 

(b) Every building or place used as a bathhouse which as a primary activity 305 
encourages or permits conduct that according to the guidelines of the federal Centers for 306 
Disease Control can transmit AIDS, including, but not limited to, anal intercourse, oral 307 
copulation, or vaginal intercourse, is a nuisance which shall be enjoined, abated, and 308 
prevented, and for which damages may be recovered, whether it is a public or private 309 
nuisance. 310 
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For purposes of this subdivision, a "bathhouse" means a business which, as its 311 
primary purpose, provides facilities for a spa, whirlpool, communal bath, sauna, steam 312 
bath, mineral bath, mud bath, or facilities for swimming. 313 
 314 
§ 429.13 315 

Operators of Businesses of Prostitution must adopt and promote safer sex practices  316 
            (1)  Every operator of a business of prostitution must  317 

(a)  Take all reasonable steps to give health information (whether oral or written) to 318 
sex workers and clients; and 319 

(b)  If the person operates a brothel, display health information prominently in that 320 
brothel; and 321 

(c)  Not state or imply that a medical examination of a sex worker means the sex  322 
worker is not infected, or likely to be infected, with a sexually transmissible infection; and  323 

(d)  The owner and operator of a businesses of prostitution must not discourage the  324 
use of prophylactics in the course of the business. 325 
            (2)  The obligations in this section apply only in relation to commercial sexual 326 

services provided for the business and to sex workers and clients in connection 327 
with those services. 328 

            (3)  In this section, health information means information on safer sex practices and 329 
on services for the prevention and treatment of sexually transmissible infections. 330 

            (4)  The director of the Health Services Department may implement suitable 331 
regulations to enforce the above.332 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:    Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Current law makes providing sexual services a crime.  It is also a crime to 
maintain a place where sexual services are provided (disorderly house), and to derive income 
from one who provides sexual services. 
 
This Resolution:  Removes penal provisions for consensual sex acts, whether they are without 
financial compensation, or for financial compensation.  This resolution retains intact all of the 
laws prohibiting any form of forced prostitution.  It also retains intact all of the laws protecting 
children from prostitution. 
 
The Problem:   People have bought and sold sexual services throughout history.  Historically, 
prostitution has been regulated and criminalized in keeping with varying moral perspectives.  
Current condemnation and criminal prohibitions have not abated the prostitution, but rather,  
have been harmful to sex workers and to the general public as prostitution is driven underground. 
The underground nature of the prostitution business creates dangers and vulnerabilities for sex 
workers and their clients and negatively impacts public health and safety.  This illegal status 
makes it easier for predators to commit acts or violence against prostitutes including human 
trafficking.  Prohibitions make regulation impossible.  
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By bringing sex work into daylight, we will: 
 
1. Reduce violence.  Legal sex work creates environments in which oversight is possible 

which protects prostitutes and clients from violence including rape, robbery, battery, 
extortion, etc. 

 
2. Reduce trafficking in human beings in the sex trade.  This measure will provide a lawful 

environment for the sexual service industry, shifting enforcement resources to actual 
incidences of abuse rather than consensual commercial sex in general. 

 
3. Promote public health.  Current research reflects that prostitutes have a rate of sexually 

transmitted disease infections that is equal to other comparable segments of the 
population.  Openness in the sex industry will support sexual health educational 
initiatives including safe sex practices and access to medical services for sex workers. 

 
4. Promote labor rights and OSHA standards in the sex industry.  Workers in the sex 

industry deserve the same rights as workers in any other trade, including the right to legal 
protection from crimes such as on the job harassment, as well as wage and hour laws.  
Legal sex industry businesses can be regulated as are other industries applying OSHA 
and other standard business regulations. 

 
5. Promote positive community relations.  A legal sex industry provides support for 

community feedback addressing issues of zoning, traffic, advertising and public health. 
 
This section retains Penal Code Sections 266, 266 a, 2666 e, and 266 f.  These sections punish 
procurement of minors, procurement by force or fraud, acquiring a prostitute, and selling a 
prostitute.  The penalties for these offenses remain quite severe. 
 
The prohibition of pimping a minor has been transferred from Penal Code Section 266h to Penal 
Code Section 266i.  It carries a punishment of between three and eight years. 
 
This proposal also enacts Health and Safety Code Section 429.13, allowing for enforcement of 
safe sex practices in the business of prostitution. 
 
This resolution incorporates legislation which has been enacted in New Zealand with positive 
experience. 
 
03-07-2007 was AP.  Thus we renew. 
 
IMPACT STATEMENT 
 
Civil Code Sections 798.56(c)(1) and 799.70(d) provide remedies to a landlord if a resident is 
convicted of prostitution.  These will have to be addressed, but the social impact aspects can be 
dealt with as zoning issues. 
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RESOLUTION 01-07-2010 
 
DIGEST 
Prisoners’ Rights: Hormone Replacement Therapy for Transgender Inmates 
Adds Penal Code section 2658 to require the maintenance of a transgender inmate’s medically 
prescribed hormone replacement therapy during incarceration.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
Similar to Resolutions 02-22-2008 which was approved and 06-11-2009 which was approved as 
amended.   
 
Reasons: 
This resolution adds Penal Code section 2658 to require the maintenance of a transgender 
inmate’s medically prescribed hormone replacement therapy during incarceration.  This 
resolution should be approved in principle with recommended amendments because it would 
prevent the reduction, suspension, or deprivation of medically necessary care to the transgender 
prisoner and act as a step toward guaranteeing equal protection of all prisoners in the area of 
medical treatment.   
 
The treatment of prisoners for gender identity disorder is an issue faced by correctional facilities 
across the country.  However, many correctional facility health care providers do not understand, 
are indifferent to, or are prejudiced against the special medical needs of the transgendered 
individual.  By requiring correctional facilities to maintain the transgendered inmate’s medically 
prescribed hormone replacement therapy, transgender inmates will be guaranteed necessary 
medical care and treatment as required by the regulations that govern the California Department 
of Corrections and Rehabilitation. (See Cal. Code Regs., tit. 15, § 3350.1 subd. (d).)  
 
For example, in Tate v. Blana (E.D. Cal. 2003) 2003 US Dist. LEXIS 26029, the court held that 
the medical staff of a prison could not deny a bra to a transgender individual just because he is a 
transgender individual.  The prison medical staff must balance the inmate’s potential use of the 
bra as a noose or a weapon with the transgendered inmate’s medical and psychological needs and 
the potential harm that may result from the denial of the use of a bra.  This case illustrates that 
the policy to provide necessary medical services to transgender inmates is not always followed.   
 
Moreover, when transgender people stop hormone replacement therapy, many of the changes 
they experienced as a result of the hormones may be reversed.  This could cost the transgender 
inmate any progress made through the hormone treatments as well as have devastating medical 
and psychological effects.  This resolution would prevent such a result.   
 
This resolution is identical to Resolution 06-11-09 as originally submitted, and does not 
incorporate the amendments approved by the Conference last year.  The approved amendment 
added the requirement of the approval of a licensed physician “who has a working knowledge of 
the standards of care for gender identity disorder as promulgated by the world professional 
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association for transgender health” instead of a physician merely “familiar with transgender 
health issues.”  With this amendment, the recommendation is approve in principle.   
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2658 to read as follows:  
 

§ 2658 1 
(a) A transgender person sentenced to incarceration or who is being held pursuant 2 

to a pending criminal matter in a California state correctional facility, county or city jail, or 3 
other county or city custodial correctional facility, who is receiving hormone replacement 4 
therapy prescribed by a licensed physician or other health care provider at the time the 5 
transgender person is incarcerated, shall not have his or her hormone replacement therapy 6 
reduced or terminated while he or she is incarcerated without a medical evaluation and the 7 
approval of a licensed physician familiar with transgender health issues through the 8 
process identified in § 2656. 9  9 

(b) A transgender person sentenced to incarceration or who is being held pursuant 10 
to a pending criminal matter in a California state correctional facility, county or city jail, or 11 
other county or city custodial correctional facility, who initiated hormone replacement 12 
therapy subsequent to incarceration, shall not have his or her hormone replacement therapy 13 
curtailed or terminated while he or she incarcerated without a medical evaluation and the 14 
approval of a licensed physician familiar with transgender health issues through the 15 
process identified in § 2656.  16 

(c) A transgender person sentenced to incarceration or who is being held pursuant 17 
to a pending criminal matter in a California state correctional facility, county or city jail, or 18 
other county or city custodial correctional facility, who is receiving hormone replacement 19 
therapy while incarcerated, shall receive a mandatory medical evaluation of the effects of 20 
their hormone replacement therapy. This evaluation shall follow established medical 21 
guidelines for the care and treatment of transgender individuals and shall take place 22 
according to the following schedule:  23 

(1) Every six months for one year, if the individual initiated hormone replacement 24 
therapy while incarcerated or within a year prior to incarceration;  25 

(2) Annually thereafter while in the custody and control of the California state 26 
correctional facility, county or city jail, or other county or city custodial correctional 27 
facility.28 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS  
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Existing Law: Does not address the issue of provision of hormone therapy to transgender 
inmates.  
 
This Resolution: Would require prison medical providers to maintain a transgender inmate’s 
medically-prescribed hormone replacement therapy during the inmate’s incarceration if such 
hormone replacement therapy was prescribed prior to or during incarceration. 
 
The Problem: Transgender inmates incarcerated in California state, city, or county correctional 
facilities are having their hormone replacement therapy interrupted, reduced, or in some 
egregious cases terminated by prison physicians who are unfamiliar or uncaring as to the 
consequences of the cessation of such therapy. California transgender inmates are being given a 
variety of reasons for this cruel and dangerous medical manipulation of their health, including 
that hormone replacement therapy is a “lifestyle” drug that is not medically necessary; that 
prison medical staff are unfamiliar with transgender health issues and thus cannot prescribe 
controlled substances such as hormones and steroids; and that further medical evaluation is 
necessary in the form of the approval of a “transgender specialist.” But, there is no such 
specialist on staff. In some cases, transgender inmates are provided with only partial dosages of 
their hormone replacement therapy under the justification that the California Department of 
Corrections and Rehabilitation medical system is in receivership, and the cost of maintaining 
hormone replacement therapy for transgender inmates is “too expensive.” As a result of this 
denial of care, many transgender inmates suffer severe hormonal withdrawal symptoms 
including fever, nausea, migraine headaches, hair loss, skin reactions, and mood imbalances. 
Additionally, transgender inmates who have been undergoing hormone replacement therapy for 
many years may no longer be able to produce the hormone associated with their birth sex, 
creating vulnerability to a wide variety of health issues including osteoporosis in female-to-male 
transgender inmates.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Matt Wood, Hoenninger Law, 2358 Market 
Street, San Francisco, CA 94114, Phone (415) 816-0440, Fax (866) 671-0096, 
Matt@HLawSF.com, with a copy to Shawn R. Miller, c/o BALIF, 1800 Market Street, San 
Francisco, CA  94102, Phone (415) 865-5622, statebar@balif.org 
 
RESPONSIBLE FLOOR DELEGATE:  Matt Wood 
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RESOLUTION 01-08-2010 

DIGEST 
Prisoners’ Rights: Prescriptions, Hormones and Medical Devices to Inmates 
Adds Penal Code section 2658 to require county and city jails to provide prescribed medicines, 
hormone therapies, and durable medical devices to inmates. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS  

History: 
Similar to Resolution 02-23-2008 which was approved and Resolution 06-12-2009 which was 
approved as amended. 

Reasons: 
This resolution adds Penal Code section 2658 to require county and city jails to provide 
prescribed medicines, hormone therapies, and durable medical devices to inmates.  This 
resolution should be approved in principle with recommended amendments because it would 
improve the medical care available to inmates in our local jails by requiring the facility to 
provide the delivery of previously prescribed drugs, hormones and/or medical devices.   
 
This resolution would also provide inmates with a faster means of appealing a denial of the 
prescribed medical care because it would allow an inmate to see a different physician within 24 
hours after the initial denial of medical care and allow an inmate to receive the prescribed 
medical care during the pendency of the dispute between the correctional facility and the inmate.      
 
The failure to provide adequate medical care to prisoners may constitute cruel and unusual 
punishment in violation of the Eighth Amendment.  In 2005, the United States District Court for 
the Northern District of California appointed a receiver to oversee the delivery of medical care to 
prisoners in correctional facilities within the California Department of Corrections and 
Rehabilitation system.  (Plata v. Schwarzenegger (N.D. Cal. 2009) 2009 U.S. Dist. LEXIS 
23683.)  The Plata court found a long history of constitutional violations and multiple failures to 
comply with prior remedial orders in connection with the delivery of medical care. The Plata 
court also found “deplorable conditions” in California state prisons bearing “no resemblance to a 
medical setting whatsoever.”  (Id. at *40.)  This case is currently pending before the Supreme 
Court. 
 
Although the parties settled the matter in part and the settlement should result in significant 
improvements in the delivery of medical services in the California state prison system, the 
medical care available to inmates at correctional facilities should be codified to ensure inmates 
receive constitutionally adequate medical care regardless of whether they are in state-run prison 
facilities or local correctional facilities.   
 
The resolution has not incorporated the amendments which were included in resolution 06-12-
2009 as approved in principle by the Conference to require the medical director to provide the 
prisoner with appropriate forms within 24 hours, instead of promptly, in subdivision (d), and to 
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revise the form to reflect more accurately the language in the resolution.  With such 
amendments, the recommendation is approve in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2658 to read as follows:  
 

§ 2658 1 
(a) A person sentenced to incarceration or who is being held pursuant to a pending 2 

criminal matter in a county or city jail, or other county or city custodial correctional facility 3 
shall not be deprived of prescription drugs, hormone therapy, or a durable medical device 4 
without review, if such prescription drugs, hormone therapy, or durable medical device has 5 
been prescribed by a physician either before or during the term of incarceration. 6 

(b) If such prescription drugs, hormone therapy, or a durable medical device is 7 
denied or if the prescription for medications, hormone therapy or a durable medical device 8 
is not renewed, the prisoner shall be examined by a different physician within 24 hours 9 
after such denial or refusal to renew. If the examining physician determines that the denial 10 
of or failure to renew prescription drugs, hormone therapy, or a durable medical device is 11 
or will be injurious to the health or safety of the prisoner, the examining physician shall 12 
immediately so inform the prisoner and the medical director of the facility.  13 

(c) Upon receipt of the examining physician's opinion, the medical director of the 14 
facility shall cause the prescription drugs, hormone therapy, or the provision of a durable 15 
medical device to be resumed within 24 hours, unless he or she determines that the refusal 16 
or failure to renew was based on a legitimate medical reason.  17 

(d) If the medical director does not agree that the prescription drugs, hormone 18 
therapy, or provision of a durable medical device should be resumed, the medical director 19 
shall promptly provide the prisoner with a form, as specified in subdivision (f) of this 20 
section, by which the prisoner may petition the superior court of the county in which the 21 
facility is located for resumption of the prescription drugs, hormone therapy or provision 22 
of a durable medical device.  23 

(e) Upon petition by the prisoner, the court shall either order resumption of the 24 
prescription drugs hormone therapy, or durable medical device within five judicial days 25 
after the petition is filed or receive evidence relevant to the granting or denial of the 26 
petition. When evidence is received, the court shall consider the opinion of the physician 27 
who examined the prisoner and the opinion of the medical director of the facility and all 28 
other evidence it deems relevant. A decision shall be promptly made as to whether the 29 
denial of prescription drugs, durable medical device, or hormone treatment was 30 
permissible.  31 

(f) The form for a request for resumption of prescription drugs, hormone therapy, 32 
or durable medical devices as required in subdivision (d) of this section shall be 33 
substantially as follows: 34 
(Name of the facility) ____ day of ____ 19__  35 

I, ____ (medical director of the facility), have today received a request for the 36 
resumption of hormone therapy, namely, ____ (description of prescription drug, hormone  37 
therapy, or durable medical device) from the undersigned prisoner. 38 
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_______________________________  39 
Signature or mark of prisoner  40 
making request for resumption of  41 
prescription drug or hormone therapy  42 

When the prisoner has signed or made his mark upon such form, the medical 43 
director of the facility shall promptly file the completed form with the superior court. 44 

 
(Proposed new language underlined; language to be delete stricken) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS  
 
Existing Law: Does not address the issue of provision of prescription drugs, hormone therapy, or 
durable medical devices.  
 
This Resolution: Would require prison medical providers to provide prescription medicines or 
hormone therapies or durable medical devices or provide a mechanism by which the denial of 
such medicines and therapies can be reviewed by a court of law.  
 
The Problem: Increasingly, inmates in California prisons are being denied medicines, hormone 
therapies, and durable medical devices necessary to maintain their health. Currently, there is no 
mechanism that allows for a timely and medically-informed review of arbitrary denials of 
medicines, hormone therapies, or durable medical devices. Instead, inmates who have been 
denied medicines, hormone therapy, or durable medical devices currently are required to submit 
an Inmate/Parolee Appeal Form 602, a general appeal form used to appeal any policy, action, or 
decision which has “had a significant adverse affect” on the inmate. The inmate appeal is 
thereafter reviewed in a two-level, four-step process: an informal written review, followed by a 
formal written review consisting of a three-level evaluation. The informal review is often 
conducted by the prison official who made or authorized the initial denial. The three-step formal 
review is conducted by an unspecified Division Head at the institution, followed by the 
institution’s Warden or Superintendent, and the Director of Corrections. This process can take 
many months and is unsuitable for medical appeals. It is dangerously time-consuming and the 
officials involved often lack medical training or expertise. As a result, inmate health is 
compromised and the need for future more serious medical care is increased.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jo Hoenninger, Hoenninger Law, 2358 
Market Street, San Francisco, CA 94114, Phone (415) 816-0440, Fax (866) 671-0096, 
Jo@HLawSF.com,  with a copy to Shawn R. Miller, c/o BALIF, 1800 Market Street, San 
Francisco, CA 94102, Phone (415) 865-5622, statebar@balif.org 
 
RESPONSIBLE FLOOR DELEGATE: Jo Hoenninger 



 01-09-1

RESOLUTION 01-09-2010 

DIGEST 
Criminal Law:  Increase Grand Theft Threshold from $400 to $950 
Amends Penal Code section 487, subdivision (a) to increase the threshold for certain theft crimes 
to be punishable as a felony from $400 to $950. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
No similar resolutions found. 

Reasons: 
This resolution amends Penal Code section 487, subdivision (a) to increase the threshold for 
certain theft crimes to be punishable as a felony from $400 to $950.  This resolution should be 
approved in principle because it would update the amount to reflect inflation which has occurred 
since the $400 was set as the threshold in 1982.   
 
In the last legislative session, the Legislature raised the threshold for a crime to be punished as a 
felony from $400 to $950 for thirty-nine (39) property crimes but did not adjust the amount for 
grand theft.  This resolution would make the grand theft statute consistent with the changes made 
to the 39 property crimes and provide for more consistency in charging and sentencing.  This 
resolution is similar to Assembly Bill 2372 currently pending in the Legislature. As the author of 
Assembly Bill 2372 notes, if the grand theft threshold is not increased from $400 to $950, it 
would “undermine[] the impact of the other property crimes adjustment because the crimes could 
alternatively be charged as grand theft[]” (Assembly Bill 2372 [Ammiano], Bill Analysis, p. 2), 
thereby leading to inconsistent sentencing results.  In addition, by increasing the threshold for a 
felony to reflect inflation, the amount of goods, personal property, and money one takes to meet 
the criteria for a felony will remain unchanged from one generation to the next.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code §487 to read as follows:
 

§487 1 
Grand theft is theft committed in any of the following cases:  2 

(a) When the money, labor, or real or personal property taken is of a value exceeding 3 
four hundred dollars ($400)  nine hundred fifty dollars ($950) except as provided in 4 
subdivision (b).  5 

[Subdivision (b) – (e) remain unchanged.] 6 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Monterey County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law: Establishes a certain threshold value for determining if theft of money, labor, real 
property, or personal property is punishable as a felony or not.  Existing law provides that for 
these theft crimes the threshold is $400 or more. 
 
The Resolution: Would increase the threshold for charging theft as a felony for money, labor, 
real property, or personal property from $400 to $950.  
 
The Problem: The $400 threshold was established many, many years ago and has not changed to 
reflect the rate of inflation for the cost of what was considered serious enough to merit felony 
prosecution for theft related to money, labor, and/or real or personal property.  Brings the 
threshold amount for theft of these types of money, services, or property in line with other theft 
statutes increased in 2009 to reflect inflation – receiving stolen property (Penal Code § 496, 
increased from $400 to $950), non–sufficient funds checks (Penal  Code § 476a, increased from 
$200 to $400), and for over 30 other types of theft and property crimes (Bus.& Prof § 14491 - 
$400/950; Bus & Prof. § 17550.19 (amt for all persons) - $1,000/2,350; Bus & Prof. § 17550.19 
(amt for any person) - $400/950; Bus & Prof § 21653 - $400/950; Financial Code § 5305 – 
$100/250; Military and Veterans Code § 421– $400/950; Public Resources Code § 14591(b) – 
$400 /950; Pub. Res. Code § 41955 (misd; if below, can be infra.) – $400/950; Vehicle Code § 
10851.5 – $400/950; Welf. & Inst. Code § 10980 – $400/950; Welf. & Inst. Code § 15656 – 
$400/950; Penal Code § 154 – $100/ 250; Penal Code § 155 – $100/250; Penal Code § 337.4 
(amount to also violate Sec. 487) – $400/950; Penal Code § 368 (d) and (e) – $ 400/950; Penal 
Code § 422.7 (amount needed for violation) – $400/950; Penal Code § 476a – $200/450; Penal 
Code § 484b – $1,000/2,350; Penal Code § 484g – $400/950; Penal Code § 484h – $400 /950; 
Penal Code § 487 (b)(1) & (b)(2)– $100/250; Penal Code § 487 (b)(3) – $400/950; Penal Code § 
487b – $100/250; Penal Code § 487c – $100 /250; Penal Code § 487e and § 487f  – $400/950; 
Penal Code § 487h – $400/950; Penal Code § 496 – $400/950; Penal Code § 498 – $400/950; 
Penal Code § 500 – $400/950; Penal Code § 502 (c)(3) & (d) – $400/950; § 502 (c)(3), by 
employee,  (h)(2) – $ 100/250; Penal Code § 537– $400/950; Penal Code § 537e – $400/950; 
Penal Code § 550– $400/950; Penal Code § 551– $400/950; Penal Code § 565 – $400/950; Penal 
Code § 566 – $400/950; Penal Code § 592 – $400/950; Penal Code § 594.4 (value determines 
max. amt of fine) – $400/950; Penal Code § 641.3 (amount. needed for sec. to apply) – $100/ 
250; Penal Code § 4600 – $400/950.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Donald E. Landis, Jr., Assistant Public 
Defender, County of Monterey, 111 W. Alisal, Salinas, CA 93901, 831-784-5690 voice, 831-
755-5873 fax, email - landisde@co.monterey.ca.us. 
 
RESPONSIBLE FLOOR DELEGATE: Donald E. Landis, Jr. 
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RESOLUTION 01-10-2010 

DIGEST 
Criminal Procedure:  Eligibility to Participate in Proposition 36 Programs Before Trial 
Amends Penal Code section 1210.1 to require a defendant to plead guilty before trial to be 
eligible to participate in a Proposition 36 drug treatment program and sentencing scheme. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  

History: 
No similar resolutions found.   

Reasons: 
This resolution amends Penal Code section 1210.1 to require a defendant to plead guilty before 
trial to be eligible to participate in a Proposition 36 drug treatment program and sentencing 
scheme.  This resolution should be disapproved because it would contradict the legislative intent 
of the statute and the will of the voters, decrease the number of drug users in treatment programs, 
and result in increased incarceration of nonviolent offenders.      
 
In the November 2000 election, California voters approved Proposition 36, the “Substance 
Abuse and Crime Prevention Act of 2000,” which provides for drug treatment programs to 
nonviolent defendants convicted of certain drug use or possession offenses as an alternative to 
lengthy periods of incarceration.  The purpose of Proposition 36 was “[t]o divert from 
incarceration into community-based substance abuse treatment programs nonviolent defendants, 
probationers and parolees charged with simple drug possession or drug use offenses; [¶] . . . [t]o 
halt the wasteful expenditure of hundreds of millions of dollars each year on the incarceration – 
and reincarceration - of nonviolent drug users who would be better served by community-based 
treatment[.]” (Prop. 36, § 3.)  The Legislative findings further declared that “substance abuse 
treatment is a proven public safety and health measure.  Nonviolent, drug-dependent criminal 
offenders who receive drug treatment are much less likely to abuse drugs and commit future 
crimes, and are more likely to live healthier, more stable and more productive lives.”  (Prop. 36, 
§ 2, Findings and Declarations.)   

The proponents are correct that the statute, as enacted, provides no incentive to resolve the case 
prior to trial, and scarce judicial resources are committed to the seemingly foregone conclusion 
of a guilty verdict.  Although providing an incentive to resolve the case prior to trial is a laudable 
goal, the costs to society of not allowing an eligible defendant to take advantage of Proposition 
36 drug treatment programs are too great.  Moreover, if a defendant elected to exercise his 
constitutional right to a jury trial and the jury found him guilty, the resolution as drafted would 
bar the defendant from participating in a Proposition 36 drug treatment program.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1210.1 to read as follows: 
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§ 1210.1. 1 
(a) Notwithstanding any other provision of law, and except as provided in 2 

subdivision (b), any person convicted by plea before jury trial of a nonviolent drug 3 
possession offense shall receive probation. As a condition of probation the court shall 4 
require participation in and completion of an appropriate drug treatment program. The 5 
court shall impose appropriate drug testing as a condition of probation. The court may also 6 
impose, as a condition of probation, participation in vocational training, family counseling, 7 
literacy training and/or community service. A court may not impose incarceration as an 8 
additional condition of probation. Aside from the limitations imposed in this subdivision, 9 
the trial court is not otherwise limited in the type of probation conditions it may impose. 10 
Probation shall be imposed by suspending the imposition of sentence. No person shall be 11 
denied the opportunity to benefit from the provisions of the Substance Abuse and Crime 12 
Prevention Act of 2000 based solely upon evidence of a co-occurring psychiatric or 13 
developmental disorder. To the greatest extent possible, any person who is convicted of, 14 
and placed on probation pursuant to this section for a nonviolent drug possession offense 15 
shall be monitored by the court through the use of a dedicated court calendar and the 16 
incorporation of a collaborative court model of oversight that includes close collaboration 17 
with treatment providers and probation, drug testing commensurate with treatment needs, 18 
and supervision of progress through review hearings. 19 
 In addition to any fine assessed under other provisions of law, the trial judge may 20 
require any person convicted of a nonviolent drug possession offense who is reasonably 21 
able to do so to contribute to the cost of his or her own placement in a drug treatment 22 
program. 23 
 (b) Subdivision (a) shall not apply to any of the following: 24 
 (1) Any defendant who previously has been convicted of one or more violent or 25 
serious felonies as defined in subdivision (c) of Section 667.5 or subdivision (c) of Section 26 
1192.7, respectively, unless the nonviolent drug possession offense occurred after a period 27 
of five years in which the defendant remained free of both prison custody and the 28 
commission of an offense that results in a felony conviction other than a nonviolent drug 29 
possession offense, or a misdemeanor conviction involving physical injury or the threat of 30 
physical injury to another person. 31 
 (2) Any defendant who, in addition to one or more nonviolent drug possession 32 
offenses, has been convicted in the same proceeding of a misdemeanor not related to the 33 
use of drugs or any felony. 34 
 (3) Any defendant who, while armed with a deadly weapon, with the intent to use 35 
the same as a deadly weapon, unlawfully possesses or is under the influence of any 36 
controlled substance identified in Section 11054, 11055, 11056, 11057, or 11058 of the 37 
Health and Safety Code. 38 
 (4) Any defendant who refuses drug treatment as a condition of probation. 39 
 (5) Any defendant who has two separate convictions for nonviolent drug possession 40 
offenses, has participated in two separate courses of drug treatment pursuant to subdivision 41 
(a), and is found by the court, by clear and convincing evidence, to be unamenable to any 42 
and all forms of available drug treatment, as defined in subdivision (b) of Section 1210. 43 
Notwithstanding any other provision of law, the trial court shall sentence that defendant to 44 
30 days in jail. 45 
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 (c) (1) Any defendant who has previously been convicted of at least three non-46 
drug-related felonies for which the defendant has served three separate prison terms within 47 
the meaning of subdivision (b) of Section 667.5 shall be presumed eligible for treatment 48 
under subdivision (a). The court may exclude such a defendant from treatment under 49 
subdivision (a) where the court, pursuant to the motion of the prosecutor or its own motion, 50 
finds that the defendant poses a present danger to the safety of others and would not 51 
benefit from a drug treatment program. The court shall, on the record, state its findings, the 52 
reasons for those findings. 53 
 (2) Any defendant who has previously been convicted of a misdemeanor or felony 54 
at least five times within the prior 30 months shall be presumed to be eligible for treatment 55 
under subdivision (a). The court may exclude such a defendant from treatment under 56 
subdivision (a) if the court, pursuant to the motion of the prosecutor, or on its own motion, 57 
finds that the defendant poses a present danger to the safety of others or would not benefit 58 
from a drug treatment program. The court shall, on the record, state its findings and the 59 
reasons for those findings. 60 
 (d) Within seven days of an order imposing probation under subdivision (a), the 61 
probation department shall notify the drug treatment provider designated to provide drug 62 
treatment under subdivision (a). Within 30 days of receiving that notice, the treatment 63 
provider shall prepare a treatment plan and forward it to the probation department for 64 
distribution to the court and counsel. The treatment provider shall provide to the probation 65 
department standardized treatment progress reports, with minimum data elements as 66 
determined by the department, including all drug testing results. At a minimum, the reports 67 
shall be provided to the court every 90 days, or more frequently, as the court directs. 68 
 (1) If at any point during the course of drug treatment the treatment provider 69 
notifies the probation department and the court that the defendant is unamenable to the 70 
drug treatment being provided, but may be amenable to other drug treatments or related 71 
programs, the probation department may move the court to modify the terms of probation, 72 
or on its own motion, the court may modify the terms of probation after a hearing to ensure 73 
that the defendant receives the alternative drug treatment or program. 74 
 (2) If at any point during the course of drug treatment the treatment provider 75 
notifies the probation department and the court that the defendant is unamenable to the 76 
drug treatment provided and all other forms of drug treatment programs pursuant to 77 
subdivision (b) of Section 1210, the probation department may move to revoke probation. 78 
At the revocation hearing, if it is proved that the defendant is unamenable to all drug 79 
treatment programs pursuant to subdivision (b) of Section 1210, the court may revoke 80 
probation. 81 
 (3) Drug treatment services provided by subdivision (a) as a required condition of 82 
probation may not exceed 12 months, unless the court makes a finding supported by the 83 
record, that the continuation of treatment services beyond 12 months is necessary for drug 84 
treatment to be successful. If such a finding is made, the court may order up to two six-85 
month extensions of treatment services. The provision of treatment services under the 86 
Substance Abuse and Crime Prevention Act of 2000 shall not exceed 24 months. 87 
 (e) (1) At any time after completion of drug treatment and the terms of probation, 88 
the court shall conduct a hearing, and if the court finds that the defendant successfully 89 
completed drug treatment, and substantially complied with the conditions of probation, 90 
including refraining from the use of drugs after the completion of treatment, the conviction 91 
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on which the probation was based shall be set aside and the court shall dismiss the 92 
indictment, complaint, or information against the defendant. In addition, except as 93 
provided in paragraphs (2) and (3), both the arrest and the conviction shall be deemed 94 
never to have occurred. The defendant may additionally petition the court for a dismissal 95 
of charges at any time after completion of the prescribed course of drug treatment. Except 96 
as provided in paragraph (2) or (3), the defendant shall thereafter be released from all 97 
penalties and disabilities resulting from the offense of which he or she has been convicted. 98 
 (2) Dismissal of an indictment, complaint, or information pursuant to paragraph (1) 99 
does not permit a person to own, possess, or have in his or her custody or control any 100 
firearm capable of being concealed upon the person or prevent his or her conviction under 101 
Section 12021. 102 
 (3) Except as provided below, after an indictment, complaint, or information is 103 
dismissed pursuant to paragraph (1), the defendant may indicate in response to any 104 
question concerning his or her prior criminal record that he or she was not arrested or 105 
convicted for the offense. Except as provided below, a record pertaining to an arrest or 106 
conviction resulting in successful completion of a drug treatment program under this 107 
section may not, without the defendant's consent, be used in any way that could result in 108 
the denial of any employment, benefit, license, or certificate. 109 
 Regardless of his or her successful completion of drug treatment, the arrest and 110 
conviction on which the probation was based may be recorded by the Department of 111 
Justice and disclosed in response to any peace officer application request or any law 112 
enforcement inquiry. Dismissal of an information, complaint, or indictment under this 113 
section does not relieve a defendant of the obligation to disclose the arrest and conviction 114 
in response to any direct question contained in any questionnaire or application for public 115 
office, for a position as a peace officer as defined in Section 830, for licensure by any state 116 
or local agency, for contracting with the California State Lottery, or for purposes of serving 117 
on a jury. 118 
 (f) (1) If probation is revoked pursuant to the provisions of this subdivision, the 119 
defendant may be incarcerated pursuant to otherwise applicable law without regard to the 120 
provisions of this section. The court may modify or revoke probation if the alleged 121 
violation is proved. 122 
 (2) If a defendant receives probation under subdivision (a), and violates that 123 
probation either by committing an offense that is not a nonviolent drug possession offense, 124 
or by violating a non-drug-related condition of probation, and the state moves to revoke 125 
probation, the court may remand the defendant for a period not exceeding 30 days during 126 
which time the court may receive input from treatment, probation, the state, and the 127 
defendant, and the court may conduct further hearings as it deems appropriate to determine 128 
whether or not probation should be reinstated under this section. If the court reinstates the 129 
defendant on probation, the court may modify the treatment plan and any other terms of 130 
probation, and continue the defendant in a treatment program under the Substance Abuse 131 
and Crime Prevention Act of 2000. If the court reinstates the defendant on probation, the 132 
court may, after receiving input from the treatment provider and probation, if available, 133 
intensify or alter the treatment plan under subdivision (a), and impose sanctions, including 134 
jail sanctions not exceeding 30 days, a tool to enhance treatment compliance. 135 
 (3) (A) If a defendant receives probation under subdivision (a), and violates that 136 
probation either by committing a nonviolent drug possession offense, or a misdemeanor for 137 
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simple possession or use of drugs or drug paraphernalia, being present where drugs are 138 
used, or failure to register as a drug offender, or any activity similar to those listed in 139 
subdivision (d) of Section 1210, or by violating a drug-related condition of probation, and 140 
the state moves to revoke probation, the court shall conduct a hearing to determine whether 141 
probation shall be revoked. The trial court shall revoke probation if the alleged probation 142 
violation is proved and the state proves by a preponderance of the evidence that the 143 
defendant poses a danger to the safety of others. If the court does not revoke probation, it 144 
may intensify or alter the drug treatment plan and in addition, if the violation does not 145 
involve the recent use of drugs as a circumstance of the violation, including, but not 146 
limited to, violations relating to failure to appear at treatment or court, noncompliance with 147 
treatment, and failure to report for drug testing, the court may impose sanctions including 148 
jail sanctions that may not exceed 48 hours of continuous custody as a tool to enhance 149 
treatment compliance and impose other changes in the terms and conditions of probation. 150 
The court shall consider, among other factors, the seriousness of the violation, previous 151 
treatment compliance, employment, education, vocational training, medical conditions, 152 
medical treatment, including narcotics replacement treatment, and including the opinion of 153 
the defendant's licensed and treating physician if immediately available and presented at 154 
the hearing, child support obligations, and family responsibilities. The court shall consider 155 
additional conditions of probation, which may include, but are not limited to, community 156 
service and supervised work programs. If one of the circumstances of the violation 157 
involves recent drug use, as well as other circumstances of violation, and the circumstance 158 
of recent drug use is demonstrated to the court by satisfactory evidence and a finding made 159 
on the record, the court may, after receiving input from treatment and probation, if 160 
available, direct the defendant to enter a licensed detoxification or residential treatment 161 
facility, and if there is no bed immediately available in such a facility, the court may order 162 
that the defendant be confined in a county jail for detoxification purposes only, if the jail 163 
offers detoxification services, for a period not to exceed 10 days. The detoxification 164 
services must provide narcotic replacement therapy for those defendants presently actually 165 
receiving narcotic replacement therapy. 166 
 (B) If a defendant receives probation under subdivision (a), and for the second time 167 
violates that probation either by committing a nonviolent drug possession offense, or a 168 
misdemeanor for simple possession or use of drugs or drug paraphernalia, being present 169 
where drugs are used, or failure to register as a drug offender, or any activity similar to 170 
those listed in subdivision (d) of Section 1210, or by violating a drug-related condition of 171 
probation, and the state moves to revoke probation, the court shall conduct a hearing to 172 
determine whether probation shall be revoked. The trial court shall revoke probation if the 173 
alleged probation violation is proved and the state proves by a preponderance of the 174 
evidence either that the defendant poses a danger to the safety of others or is unamenable 175 
to drug treatment. In determining whether a defendant is unamenable to drug treatment, the 176 
court may consider, to the extent relevant, whether the defendant (i) has committed a 177 
serious violation of rules at the drug treatment program, (ii) has repeatedly committed 178 
violations of program rules that inhibit the defendant's ability to function in the program, or 179 
(iii) has continually refused to participate in the program or asked to be removed from the 180 
program. If the court does not revoke probation, it may intensify or alter the drug treatment 181 
plan, and may, in addition, if the violation does not involve the recent use of drugs as a 182 
circumstance of the violation, including, but not limited to, violations relating to failure to 183 
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appear at treatment or court, noncompliance with treatment, and failure to report for drug 184 
testing, impose sanctions including jail sanctions that may not exceed 120 hours of 185 
continuous custody as a tool to enhance treatment compliance and impose other changes in 186 
the terms and conditions of probation. The court shall consider, among other factors, the 187 
seriousness of the violation, previous treatment compliance, employment, education, 188 
vocational training, medical conditions, medical treatment, including narcotics replacement 189 
treatment, and including the opinion of the defendant's licensed and treating physician if 190 
immediately available and presented at the hearing, child support obligations, and family 191 
responsibilities. The court shall consider additional conditions of probation, which may 192 
include, but are not limited to, community service and supervised work programs. If one of 193 
the circumstances of the violation involves recent drug use, as well as other circumstances 194 
of violation, and the circumstance of recent drug use is demonstrated to the court by 195 
satisfactory evidence and a finding made on the record, the court may, after receiving input 196 
from treatment and probation, if available, direct the defendant to enter a licensed 197 
detoxification or residential treatment facility, and if there is no bed immediately available 198 
in the facility, the court may order that the defendant be confined in a county jail for 199 
detoxification purposes only, if the jail offers detoxification services, for a period not to 200 
exceed 10 days. Detoxification services must provide narcotic replacement therapy for 201 
those defendants presently actually receiving narcotic replacement therapy. 202 
 (C) If a defendant receives probation under subdivision (a), and for the third or 203 
subsequent time violates that probation either by committing a nonviolent drug possession 204 
offense, or by violating a drug-related condition of probation, and the state moves for a 205 
third or subsequent time to revoke probation, the court shall conduct a hearing to determine 206 
whether probation shall be revoked. If the alleged probation violation is proved, the 207 
defendant is not eligible for continued probation under subdivision (a) unless the court 208 
determines that the defendant is not a danger to the community and would benefit from 209 
further treatment under subdivision (a). The court may then either intensify or alter the 210 
treatment plan under subdivision (a) or transfer the defendant to a highly structured drug 211 
court. If the court continues the defendant in treatment under subdivision (a), or drug court, 212 
the court may impose appropriate sanctions including jail sanctions as the court deems 213 
appropriate. 214 
 (D) If a defendant on probation at the effective date of this act for a nonviolent drug 215 
possession offense violates that probation either by committing a nonviolent drug 216 
possession offense, or a misdemeanor for simple possession or use of drugs or drug 217 
paraphernalia, being present where drugs are used, or failure to register as a drug offender, 218 
or any activity similar to those listed in subdivision (d) of Section 1210, or by violating a 219 
drug-related condition of probation, and the state moves to revoke probation, the court 220 
shall conduct a hearing to determine whether probation shall be revoked. The trial court 221 
shall revoke probation if the alleged probation violation is proved and the state proves by a 222 
preponderance of the evidence that the defendant poses a danger to the safety of others. If 223 
the court does not revoke probation, it may modify or alter the treatment plan, and in 224 
addition, if the violation does not involve the recent use of drugs as a circumstance of the 225 
violation, including, but not limited to, violations relating to failure to appear at treatment 226 
or court, noncompliance with treatment, and failure to report for drug testing, the court 227 
may impose sanctions including jail sanctions that may not exceed 48 hours of continuous 228 
custody as a tool to enhance treatment compliance and impose other changes in the terms 229 
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and conditions of probation. The court shall consider, among other factors, the seriousness 230 
of the violation, previous treatment compliance, employment, education, vocational 231 
training, medical conditions, medical treatment, including narcotics replacement treatment, 232 
and including the opinion of the defendant's licensed and treating physician if immediately 233 
available and presented at the hearing, child support obligations, and family 234 
responsibilities. The court shall consider additional conditions of probation, which may 235 
include, but are not limited to, community service and supervised work programs. If one of 236 
the circumstances of the violation involves recent drug use, as well as other circumstances 237 
of violation, and the circumstance of recent drug use is demonstrated to the court by 238 
satisfactory evidence and a finding made on the record, the court may, after receiving input 239 
from treatment and probation, if available, direct the defendant to enter a licensed 240 
detoxification or residential treatment facility, and if there is no bed immediately available 241 
in such a facility, the court may order that the defendant be confined in a county jail for 242 
detoxification purposes only, if the jail offers detoxification services, for a period not to 243 
exceed 10 days. The detoxification services must provide narcotic replacement therapy for 244 
those defendants presently actually receiving narcotic replacement therapy. 245 
 (E) If a defendant on probation at the effective date of this act for a nonviolent drug 246 
possession offense violates that probation a second time either by committing a nonviolent 247 
drug possession offense, or a misdemeanor for simple possession or use of drugs or drug 248 
paraphernalia, being present where drugs are used, or failure to register as a drug offender, 249 
or any activity similar to those listed in subdivision (d) of Section 1210, or by violating a 250 
drug-related condition of probation, and the state moves for a second time to revoke 251 
probation, the court shall conduct a hearing to determine whether probation shall be 252 
revoked. The trial court shall revoke probation if the alleged probation violation is proved 253 
and the state proves by a preponderance of the evidence either that the defendant poses a 254 
danger to the safety of others or that the defendant is unamenable to drug treatment. If the 255 
court does not revoke probation, it may modify or alter the treatment plan, and in addition, 256 
if the violation does not involve the recent use of drugs as a circumstance of the violation, 257 
including, but not limited to, violations relating to failure to appear at treatment or court, 258 
noncompliance with treatment, and failure to report for drug testing, the court may impose 259 
sanctions including jail sanctions that may not exceed 120 hours of continuous custody as 260 
a tool to enhance treatment compliance and impose other changes in the terms and 261 
conditions of probation. The court shall consider, among other factors, the seriousness of 262 
the violation, previous treatment compliance, employment, education, vocational training, 263 
medical conditions, medical treatment including narcotics replacement treatment, and 264 
including the opinion of the defendant's licensed and treating physician if immediately 265 
available and presented at the hearing, child support obligations, and family 266 
responsibilities. The court shall consider additional conditions of probation, which may 267 
include, but are not limited to, community service and supervised work programs. If one of 268 
the circumstances of the violation involves recent drug use, as well as other circumstances 269 
of violation, and the circumstance of recent drug use is demonstrated to the court by 270 
satisfactory evidence and a finding made on the record, the court may, after receiving input 271 
from treatment and probation, if available, direct the defendant to enter a licensed 272 
detoxification or residential treatment facility, and if there is no bed immediately available 273 
in such a facility, the court may order that the defendant be confined in a county jail for 274 
detoxification purposes only, if the jail offers detoxification services, for a period not to 275 
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exceed 10 days. The detoxification services must provide narcotic replacement therapy for 276 
those defendants presently actually receiving narcotic replacement therapy. 277 
 (F) If a defendant on probation at the effective date of this act for a nonviolent drug 278 
offense violates that probation a third or subsequent time either by committing a 279 
nonviolent drug possession offense, or by violating a drug-related condition of probation, 280 
and the state moves for a third or subsequent time to revoke probation, the court shall 281 
conduct a hearing to determine whether probation shall be revoked. If the alleged probation 282 
violation is proved, the defendant is not eligible for continued probation under subdivision 283 
(a), unless the court determines that the defendant is not a danger to the community and 284 
would benefit from further treatment under subdivision (a). The court may then either 285 
intensify or alter the treatment plan under subdivision (a) or transfer the defendant to a 286 
highly structured drug court. If the court continues the defendant in treatment under 287 
subdivision (a), or drug court, the court may impose appropriate sanctions including jail 288 
sanctions. 289 
 (g) The term "drug-related condition of probation" shall include a probationer's 290 
specific drug treatment regimen, employment, vocational training, educational programs, 291 
psychological counseling, and family counseling.292 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS: Beatriz Dieringer, Danette Meyers, Jo-Ann Grace, Lawrence Liebenbaum, 
Marc Sallus, Duncan Crabtree-Ireland, Jennifer Kim, Patricia Daehnke, Helene Wasserman and 
Jeffrey L. Parker 
 
STATEMENT OF REASONS 
 
Existing Law: This initiative, approved by the voters on November 7, 2000, did not have a 
provision, included in other drug diversion-type statutes, which requires defendants to plead 
guilty to their drug charges before they can receive statutorily-provided drug treatment services 
and probation, the successful completion of which entitles them to a complete dismissal of these 
charges. As a result, Proposition 36 eligible defendants can, and do, request jury trials in their 
cases, even in cases where there is no viable defense, knowing that the court is required by law to 
sentence them to Proposition 36 treatment unless they “refuse” such treatment. 
 
This Resolution: Would conform Proposition 36 to other drug diversion-type statutes by 
requiring defendants to plead to the drug charge before the expensive costs involved in 
conducting jury trials in these cases are incurred. 
 
The Problem: Proposition 36 was designed to reduce the costs associated with traditional 
criminal prosecution and incarceration of certain drug offenders yet it did not provide for the pre-
trial disposition of these cases, as do other drug diversion statutes, e.g. Penal Code section1000. 
Due to the budget crisis, Proposition 36 programs have little or no funding left, which could 
cause the suspension or termination of these programs. It costs thousands of dollars a day for a 
jury trial. Given the dire economic circumstances of the court system and Proposition 36 
funding, we should not be using our limited resources to conduct jury trials in cases in which the 
defendants are amenable and entitled by law to Proposition 36 drug treatment but would rather 
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try to get an acquittal first. Eligible defendants who have viable defenses and choose a trial 
instead of this treatment can still request probation and traditional drug treatment at sentencing if 
convicted, subject to the discretion of the court. This resolution will decrease costs associated 
with Proposition 36 while preserving its availability for those who truly wish to take advantage 
of its benefits. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Beatriz Dieringer, 210 West Temple Street 
#18000, Los Angeles, CA 90012, 310/222-3218, fax 310/783-1684, bdieringer@da.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Beatriz Dieringer 
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RESOLUTION 01-11-2010 
 
 

DIGEST 
Experts:  Appointment After Trial 
Amends Evidence Code section 730 to permit the appointment of experts after trial. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 730 to permit the appointment of experts after 
trial.  The resolution should be approved in principle because there are situations in which expert 
analysis or testimony may be necessary subsequent to a verdict at trial. 
 
Evidence Code section 730 gives a trial court the discretion to appoint, at public expense, an 
expert “to testify . . . at the trial” when it appears expert testimony is required.  In People v. 

Stuckey (2009) 175 Cal.App.4th 898, the statute was interpreted as limiting this discretion to 
“defense at trial on the issue of guilt.”  (Id. at 908.)  Finding this authority did not extend to 
“sentencing proceedings that necessarily occur after a determination of guilt,” the court 
concluded the trial court “lacked a statutory basis to grant defendant’s motions for a 
psychotherapist and drug treatment counselor.”  (Id. at 913.)  
 
Motions for new trial, newly discovered evidence and hearings on criminal sentencing are just a 
few examples of situations where expert testimony would be appropriate.  Under Stuckey, 
appointment of experts for such proceedings would not be authorized.  The Stuckey court stated 
it is a matter for the Legislature to extend the statutory authority of experts to requests made after 
trial.  (Ibid.)  This resolution proposes just such an extension, removing the language that was 
interpreted as limiting the authority to trial, and substituting language permitting the appointment 
of experts “at any time during an action.”  Such appointments would remain in the discretion of 
the court. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Evidence Code section 730 to read as follows: 
 

§ 730. 1 
 When it appears to the court, at any time before or during the trial of an action, that 2 
expert evidence is or may be required by the court or by any party to the action, the court 3 
on its own motion or on motion of any party may appoint one or more experts to 4 
investigate, to render a report as may be ordered by the court, and to testify as an expert at 5 
the trial of the action relative to the fact or matter as to which the expert evidence is or may 6 
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be required. The court may fix the compensation for these services, if any, rendered by any 7 
person appointed under this section, in addition to any service as a witness, at the amount 8 
as seems reasonable to the court. 9 
 Nothing in this section shall be construed to permit a person to perform any act for 10 
which a license is required unless the person holds the appropriate license to lawfully 11 
perform that act.12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: When Evidence Code section 730 is literally construed, as was done for the first 
time in 2009 in People v. Stuckey (2009) 175 Cal.App.4th 898, the statute does not allow the 
appointment of an expert after trial. 
 
This Resolution: Would amend Evidence Code section 730 to allow the appointment of an expert 
after trial and specifically extend the appointment capability to juvenile delinquency 
proceedings. 
 
The Problem: Indigent criminal defendants, as well as indigent minors charged with crimes, are 
entitled to the appointment of experts that are reasonably necessary. Most experts are appointed 
either pre-trial or for trial. Experts have been appointed post-trial, most often when there are 
mental health issues or for sentencing purposes. The appointment of mental health professionals, 
for example, may be critical to the proper disposition and placement of a minor with mental 
health and other issues. The creation of an appropriate disposition is often the most important 
component of juvenile law. With adults, experts often are helpful when a defendant requires 
special services due to mental health issues, particularly veteran's and substance abuse issues. 
 
The amendment does not require a judge to appoint an expert post-trial. Experts are only 
appointed when they are reasonably necessary, which is the existing standard. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012. 213/974-3066, 
fax 213/626-3519, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 01-12-2010 
 
DIGEST 
Criminal Discovery: Work Product Exception 
Amends Penal Code section 1054.6 to include attorney work-product as defined in Code of Civil 
Procedure section 2018.030(b) as exempt from discovery in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1054.6 to include attorney work-product as defined 
in Code of Civil Procedure section 2018.030(b) as exempt from discovery in criminal cases.  
This resolution should be disapproved because it creates an internally inconsistent statute and 
could potentially prohibit any work by an attorney from ever being turned over in discovery. 
 
In People v. Zamudio (2008) 43 Cal.4th 327, the California Supreme Court held that only “core 
work product,” as defined by Code of Civil Procedure section 2018.030, subdivision (a), was 
protected from discovery in criminal cases.  This resolution would also protect from disclosure 
the work product of an attorney as defined by Code of Civil Procedure section 2018.030, 
subdivision (b).  In attempting to do so, the resolution goes too far. 
 
The work product defined in Section 2018.030, subdivision (b) is what is known as “qualified 
work product,” meaning that it is not discoverable “unless the court determines that denial of 
discovery will unfairly prejudice the party seeking discovery in preparing that party's claim or 
defense or will result in an injustice.”  (Code Civ. Proc., § 2018.030, subd. (b).)  However, the 
resolution would amend Penal Code section 1054.6, which governs the discoverability of 
attorney work-product in criminal cases, to provide that any work product covered by Section 
2018.030 is not discoverable in criminal matters.  Thus, even qualified work product would be 
exempt from discovery. 
 
If Penal Code section 1054.6 were amended as proposed and it is determined that the Penal Code 
controls, an attorney could refuse to turn over attorney work-product in a criminal matter but not 
in a civil matter, leading to the exact situation that Section 2018.030, subdivision (b) is supposed 
to prevent – allowing a party to withhold attorney work-product only if it would prejudice the 
other side or cause an injustice.   
 
It is counter-productive to allow for attorney work-product to be discoverable in civil cases, but 
not in criminal ones, particularly when issues of prejudice and injustice are a concern.  While the 
goal of this resolution is a worthy one, this resolution, as worded, does not achieve that goal and 
creates a conflict between the Penal Code and the Code of Civil Procedure.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Penal Code section 1054.6 to read as follows: 
 

§ 1054.6 1 
Neither the defendant nor the prosecuting attorney is required to disclose any materials or 2 
information which are work product as defined in subdivisions (a) and (b) of Section 3 
2018.030 of the Code of Civil Procedure, or which are privileged pursuant to an express 4 
statutory provision, or are privileged as provided by the Constitution of the United States.5 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: There are two types of "work product." Code of Civil Procedure section 2018.030 
defines these two types: 
 (a) A writing that reflects an attorney's impressions, conclusions, opinions, or legal 
research or theories is not discoverable under any circumstances. 
 (b) The work product of an attorney, other than a writing described in subdivision (a), is 
not discoverable unless the court determines that denial of discovery will unfairly prejudice the 
party seeking discovery in preparing that party's claim or defense or will result in an injustice. 

In People v. Zamudio (2008) 43 Cal. 4th 327 the California Supreme Court held that the 
only "work product" that was protected from discovery in criminal cases was "core work 
product" defined by subdivision (a) of Code of Civil Procedure section 2018.030. 
 
This Resolution: Would add subdivision (b) of Code of Civil Procedure section 2018.030 to the 
definition of work product that is not discoverable in criminal cases. 
 
The Problem: Work product is narrowly defined in criminal cases and broadly defined and 
receives more protection in civil cases.  Here's an example. 
 During the sanity phase in People v. Coddington (2000) 23 Cal. 4th 529 (overruled on 
other grounds in Price v. Superior Court (2001) 25 Cal. 4th 1046, 1069, fn. 13) the prosecution 
asked the defendant's testifying experts whether they were aware that three nontestifying defense 
experts also had evaluated the defendant, and emphasized in closing argument that the testifying 
defense experts had no knowledge of the nontestifying experts. The Supreme Court held in 
Coddington that the questions violated the work-product privilege. 
 Unfortunately, in Zamudio the Supreme Court held that because Penal Code section 
1054.6 defines work product only as core work product pursuant to Code of Civil Procedure 
section 2018.030, subdivision (a), then the testimony that was improper in Coddington was now 
proper pursuant to Zamudio. 
 Neither side should be able to benefit from the work that an attorney has done to 
represent her client. Limiting work product to core work product in criminal cases actually hurts 
attorneys who diligently investigate and prepare their cases because some of their work will not 
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qualify as "core work product" and will be fair game for the other side. Work product is work 
product and the statute should protect it from discovery by the other side. That's what this 
resolution does. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, voice 213/974-
3066, fax 213/626-3519, email mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 01-13-2010 
  

DIGEST  
Criminal Law:  Procedures for Eyewitness Identifications 
Adds Penal Code sections 686.3 and 13519.10 to develop uniform guidelines to reduce errors in 
eyewitness identifications.   
  
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
  
History:  
Identical to resolution 03-04-2007, which was approved. 
  
Reasons: 
This resolution adds Penal Code sections 686.3 and 13519.10 to develop uniform guidelines to 
reduce errors in eyewitness identifications.  This resolution should be approved in principle 
because uniform guidelines designed to reduce errors in eyewitness identifications will reduce 
erroneous convictions of innocent persons. 
 
Eyewitness identification can be a very unreliable process.  Lineup procedures can be suggestive, 
and can have the effect of contaminating a witness’s recollection and testimony.  Scientific 
research has shown that sequential lineups are less suggestive and more reliable than 
simultaneous or field lineups.  Research has also shown that lineups are more reliable when the 
witness is told that it is possible that the perpetrator is not among those presented in the lineup, 
and when the person conducting the lineup does not know who the suspect is.  This resolution 
incorporates these and other protections for the integrity of the eyewitness identification process. 
  
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Penal Code sections 686.3 and 13519.10 to read as follows: 
 

§686.3 1 

(a) On or before July 1, 2011, the Department of Justice, in conjunction with local 2 

law enforcement agencies, prosecutors, and defense attorneys, including representatives of 3 

the California District Attorneys Association, the California Public Defenders Association 4 

and the California Attorneys for Criminal Justice, shall develop guidelines for policies and 5 

procedures with respect to collection and handling of eyewitness evidence in criminal 6 

investigations by all law enforcement agencies operating in California. These guidelines 7 

shall be developed to ensure reliable and accurate suspect identifications. All law 8 

enforcement agencies shall adopt the guidelines by January 1, 2012. In order to ensure 9 

reliability and accuracy, the guidelines developed by the Department of Justice shall 10 

comply with, at a minimum, the following requirements: 11 
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(1) Prior to conducting the identification procedure, and as close in time to the 12 

incident as possible, the eyewitness shall complete a standardized form describing the 13 

perpetrator of the offense. 14 

(2) The investigator conducting the identification procedure shall be a person who 15 

is not aware of which person in the identification procedure is suspected as the perpetrator 16 

of the offense. 17 

(A) Individuals and photos used in an identification procedure shall be presented 18 

sequentially, not simultaneously. However, when it is not practicable for the investigator to 19 

be a person who is not aware of which person in the identification procedure is suspected 20 

as the perpetrator of the offense, then the following shall apply: 21 

(i) The lineup will be presented simultaneously, not sequentially. 22 

(ii) The investigator will state in writing the reason that the presentation of the 23 

lineup was not made by a person who was not aware of which person in the identification 24 

procedure was suspected as the perpetrator of the offense. 25 

(3) An eyewitness shall be instructed of the following, prior to any identification 26 

procedure: 27 

(A) The perpetrator may not be among the persons in identification procedure. 28 

(B) The eyewitness should not feel compelled to make an identification. 29 

(C) An identification or failure to make an identification will not end the 30 

investigation. 31 

(4) If the identification procedure is being done sequentially, rather than 32 

simultaneously, then, prior to the identification procedure, an eyewitness shall also be 33 

instructed of all of the following: 34 

(A) Each photograph or person shall be viewed one at a time. 35 

(B) The photographs or persons shall be displayed in random order. 36 

(C) The photographs will be presented in shuffled envelopes. 37 

(D) The eyewitness should take as much time as needed in making a decision about 38 

each photograph or person before moving to the next one. 39 

(E) All photographs or persons will be shown to the eyewitness, even if an 40 

identification is made before all have been viewed. 41 

(5) An identification procedure shall be composed so that the fillers generally fit 42 

the description of the person suspected as the perpetrator and, in the case of a photo lineup, 43 

the photograph of the person suspected as the perpetrator should resemble his or her 44 

appearance at the time of the offense and does not unduly stand out. 45 

(6) If the eyewitness has previously viewed an identification procedure in 46 

connection with the identification of another person suspected of involvement in the 47 

offense, the fillers in the lineup in which the person suspected as the perpetrator 48 

participates shall be different from the fillers used in any prior lineups. 49 

(7) At least eight fillers shall be included in a photo lineup and at least four fillers 50 

shall be included in a live lineup, in addition to the person suspected as the perpetrator. 51 

(8) In a photo lineup, no writings or information concerning any previous arrest of 52 

the person suspected as the perpetrator shall be visible to the eyewitness. 53 

(9) In a live lineup, any identification actions, such as speaking or making gestures 54 

or other movements, shall be performed by all lineup participants. 55 
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(10) All live lineup participants shall be out of the view of the eyewitness prior to 56 

the beginning of the identification procedure. 57 

(11) Only one suspected perpetrator shall be included in any identification 58 

procedure. 59 

(12) All witnesses shall be separated when viewing an identification procedure. 60 

(13) Nothing shall be said to the eyewitness regarding the position of the person 61 

suspected as the perpetrator during the identification procedure. 62 

(14) Nothing shall be said to the eyewitness that might influence the eyewitness's 63 

selection of the person suspected as the perpetrator. 64 

(15) If the eyewitness identifies a person he or she believes to be the perpetrator, all 65 

of the following shall apply: 66 

(A) The investigator shall immediately inquire as to the eyewitness's confidence 67 

level in the accuracy of the identification. 68 

(B) No information concerning the identified person shall be given to the 69 

eyewitness prior to or after obtaining the eyewitness's statement of confidence level. 70 

(16) A written record of the identification procedure shall be made that includes, at 71 

a minimum, all of the following: 72 

(A) All identification and nonidentification results obtained during the 73 

identification procedure, signed by the eyewitness. 74 

(B) A statement of the eyewitness's own words regarding how certain he or she is 75 

regarding the accuracy of his or her identification, signed by the eyewitness. 76 

(C) The names of all persons present at the identification procedure. 77 

(D) The date, time, and location of the identification procedure. 78 

(E) If the identification procedure was conducted sequentially, the order in which 79 

the photographs or persons were displayed to the eyewitness. 80 

(F) Color copies of all photographs used in a photo lineup. 81 

(G) Identification information and the sources of all photographs used in a photo 82 

lineup. 83 

(H) An electronic recording that includes both audio and visual representations of 84 

the identification procedures that includes all persons who participated in the live lineup 85 

and the reactions of the witnesses and the statements of the investigator. 86 

(b) (1) Field showups of a suspect are unnecessarily suggestive and are disallowed, 87 

except under any of the following circumstances: 88 

(A) The witness is gravely injured and may not survive to participate in an 89 

alternative procedure. 90 

(B) (i) There is no probable cause for arrest without a field showup identification 91 

and only a single witness will be making the identification. 92 

(ii) There is no probable cause for arrest without a field showup identification and 93 

there are multiple witnesses, however each witness shall be shown the suspect separately. 94 

The field showup shall cease when the first identification is made by a witness. All other 95 

identification procedures must be in compliance with subdivision (a) of this section. 96 

(iii) If there is no probable cause for arrest without a field showup identification, 97 

the suspect shall be given the opportunity to waive probable cause for the arrest and accept 98 

a prompt identification procedure in compliance with this statute in lieu of a field showup. 99 

Evidence of the waiver is inadmissible and shall be immune from prosecutorial comment. 100 
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(2) Whenever practicable and safe, during a field showup a witness should view the 101 

suspect while the suspect is not restrained by handcuffs or an officer and while the suspect 102 

is not seated in the squad car. 103 

(3) A field showup shall be electronically recorded, unless it is shown to have been 104 

impracticable. 105 

(4) During the field showup, the eyewitness must make a contemporaneous signed 106 

statement or electronic recording regarding any identification. 107 

(c) For purposes of this section, the following terms have the following meanings: 108 

(1) "Eyewitness" means a person whose identification of another person may be 109 

relevant in a criminal investigation. 110 

(2) "Photo lineup" means a procedure in which an array of photographs, including a 111 

photograph of the person suspected as the perpetrator of an offense and additional 112 

photographs of other persons not suspected of the offense, is displayed to an eyewitness for 113 

the purpose of determining whether the eyewitness is able to identify the suspect as the 114 

perpetrator. 115 

(3) "Live lineup" means a procedure in which a group of persons, including the 116 

person suspected as the perpetrator of an offense and other persons not suspected of the 117 

offense, is displayed to an eyewitness for the purpose of determining whether the 118 

eyewitness is able to identify the suspect as the perpetrator. 119 

(4) "Investigator" means the person conducting the live or photo lineup. 120 

(5) "Identification procedure" means either a photo lineup or a live lineup. 121 

(6) "Filler" means either a person or a photograph of a person who is not suspected 122 

of an offense and is included in an identification procedure. 123 

(7) A field showup means a presentation of a single suspect to a witness or 124 

witnesses. 125 

(d) When an identification procedure is composed or conducted in violation of any 126 

of the provisions of this statute, the court shall give the jury a limiting instruction regarding 127 

the reliability of the identification substantially similar to the following: Specific 128 

procedures are in place to increase the reliability of eyewitness identifications; jurors may 129 

consider evidence that police officers did not follow such procedures or failed to adopt 130 

such procedures when determining whether an eyewitness was mistaken in identifying the 131 

defendant as the perpetrator. 132 

 133 

§13519.10 134 

The Commission on Peace Officer Standards and Training shall implement, on or 135 

before January 1, 2012, a course or courses of instruction for the required training of all 136 

peace officers on the methods and technical aspects of the eyewitness identification 137 

practices and procedures referenced in Section 686.3.138 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law: In California there are no uniform procedures governing the use of an eyewitness 
to identify persons suspected of committing crimes. The only limitation is that the identification 
procedure must have been fair in the Constitutional sense. Testimony related to eyewitness 
identification is made admissible by case law and has not been codified. 
 
This Resolution: This resolution requires law enforcement agencies to adopt written policies 
governing the use of an eyewitness to identify a person suspected of committing a crime. The 
policies apply to practices under which an eyewitness identifies a suspect upon viewing him or 
her in person, such as in a line-up or field show-up, and to practices under which an eyewitness 
identifies a suspect upon viewing a representation of the suspect, as by viewing a photograph 
array. The policies must be designed to reduce the potential of erroneous identifications by 
eyewitnesses.  
 
The Problem: The problem is well known - innocent persons are convicted of crimes they did not 
commit based in large part upon an identification made by a crime victim or witness. Scientific 
research has identified the factors that contribute to eyewitness identification error and has 
identified changes in procedure which must be made to reduce the chance of erroneous 
identification. This resolution causes the justice system to change by adopting procedures 
empirically determined to improve the likelihood of accurate eyewitness identifications. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 
Public Defender’s Office, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; voice 
213-974-3009, fax 213-626-3519, email rbernstein-lev@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Robin Bernstein-Lev 
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RESOLUTION 02-01-2010 
 
DIGEST 
Insurance:  Revised Definition of Underinsured Motor Vehicle. 
Amends Insurance Code section 11580.2 to change the definition of underinsured motor vehicle 
to allow for full compensation for injury.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Insurance Code section 11580.2 to change the definition of underinsured 
motor vehicle to allow for full compensation for injury.  This resolution should be approved in 
principle because it furthers the statutory purpose of underinsured motor vehicle policies.  
 
Under the uninsured/underinsured motorist statute, an insured motorist is protected to the extent 
that he or she would have been had the driver at fault carried the statutory minimum of liability 
insurance.  The California Court of Appeal has interpreted Insurance Code section 11508.2 to 
mean that underinsured motor vehicle coverage is not triggered by the amount of the injured 
person’s damages or by the proceeds available to each injured person, but by a comparison of the 
tortfeasor’s bodily injury liability limit with the injured person’s underinsurance limit. (Explorer 
Insurance Co. v. Gonzalez (2008) 164 Cal.App.4th 1258, 1264.)   
 
Citing its 1991 decision in State Farm v. Messinger, the court noted in Explorer that California 
has adopted a narrow coverage view of underinsurance coverage, which focuses on placing the 
insured in the position he or she would have been in if the underinsured motorist had had liability 
coverage equal to the insured’s underinsured limits.  (Id.)  The court explained that a central 
feature of the California underinsurance scheme is to permit individuals to purchase insurance 
for themselves in an amount that they deem appropriate.  (Id.)   
 
As currently applied, the definition of underinsured motor vehicles results in insureds  receiving 
less compensation for injuries than they expect based on the amount of insurance that they have 
deemed appropriate  to purchase.  This resolution would ensure full compensation for damages 
from injuries, limited only by the amount of insurance purchased under the injured person’s 
underinsured vehicle policy. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Insurance Code section 11580.2 to read as follows:  
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§ 11580.2  1 
(a) (1) No policy of bodily injury liability insurance covering liability arising out of 2 

the ownership, maintenance, or use of any motor vehicle, except for policies that provide 3 
insurance in the Republic of Mexico issued or delivered in this state by nonadmitted 4 
Mexican insurers, shall be issued or delivered in this state to the owner or operator of a 5 
motor vehicle, or shall be issued or delivered by any insurer licensed in this state upon any 6 
motor vehicle then principally used or principally garaged in this state, unless the policy 7 
contains, or has added to it by endorsement, a provision with coverage limits at least equal 8 
to the limits specified in subdivision (m) and in no case less than the financial 9 
responsibility requirements specified in Section 16056 of the Vehicle Code insuring the 10 
insured, the insured's heirs or legal representative for all sums within the limits that he, she, 11 
or they, as the case may be, shall be legally entitled to recover as damages for bodily injury 12 
or wrongful death from the owner or operator of an uninsured motor vehicle. The insurer 13 
and any named insured, prior to or subsequent to the issuance or renewal of a policy, may, 14 
by agreement in writing, in the form specified in paragraph (2) or paragraph (3), (1) delete 15 
the provision covering damage caused by an uninsured motor vehicle completely, or (2) 16 
delete the coverage when a motor vehicle is operated by a natural person or persons 17 
designated by name, or (3) agree to provide the coverage in an amount less than that 18 
required by subdivision (m) but not less than the financial responsibility requirements 19 
specified in Section 16056 of the Vehicle Code. Any of these agreements by any named 20 
insured or agreement for the amount of coverage shall be binding upon every insured to 21 
whom the policy or endorsement provisions apply while the policy is in force, and shall 22 
continue to be so binding with respect to any continuation or renewal of the policy or with 23 
respect to any other policy that extends, changes, supersedes, or replaces the policy issued 24 
to the named insured by the same insurer, or with respect to reinstatement of the policy 25 
within 30 days of any lapse thereof. A policy shall be excluded from the application of this 26 
section if the automobile liability coverage is provided only on an excess or umbrella basis. 27 
Nothing in this section shall require that uninsured motorist coverage be offered or 28 
provided in any homeowner policy, personal and residents' liability policy, comprehensive 29 
personal liability policy, manufacturers' and contractors' policy, premises liability policy, 30 
special multiperil policy, or any other policy or endorsement where automobile liability 31 
coverage is offered as incidental to some other basic coverage, notwithstanding that the 32 
policy may provide automobile or motor vehicle liability coverage on insured premises or 33 
the ways immediately adjoining. 34 

(2) The agreement specified in paragraph (1) to delete the provision covering 35 
damage caused by an uninsured motor vehicle completely or delete the coverage when a 36 
motor vehicle is operated by a natural person or persons designated by name shall be in the 37 
following form: 38 

"The California Insurance Code requires an insurer to provide uninsured motorists 39 
coverage in each bodily injury liability insurance policy it issues covering liability arising 40 
out of the ownership, maintenance, or use of a motor vehicle. Those provisions also permit 41 
the insurer and the applicant to delete the coverage completely or to delete the coverage 42 
when a motor vehicle is operated by a natural person or persons designated by name. 43 
Uninsured motorists coverage insures the insured, his or her heirs, or legal representatives 44 
for all sums within the limits established by law, that the person or persons are legally 45 



 02-01-3 

entitled to recover as damages for bodily injury, including any resulting sickness, disease, 46 
or death, to the insured from the owner or operator of an uninsured motor vehicle not 47 
owned or operated by the insured or a resident of the same household. An uninsured motor 48 
vehicle includes an underinsured motor vehicle as defined in subdivision (p) of Section 49 
11580.2 of the Insurance Code." The agreement may contain additional statements not in 50 
derogation of or in conflict with the foregoing. The execution of the agreement shall 51 
relieve the insurer of liability under this section while the agreement remains in effect. 52 

(3) The agreement specified in paragraph (1) to provide coverage in an amount less 53 
than that required by subdivision (m) shall be in the following form: 54 

"The California Insurance Code requires an insurer to provide uninsured motorists 55 
coverage in each bodily injury liability insurance policy it issues covering liability arising 56 
out of the ownership, maintenance, or use of a motor vehicle. Those provisions also permit 57 
the insurer and the applicant to agree to provide the coverage in an amount less than that 58 
required by subdivision (m) of Section 11580.2 of the Insurance Code but not less than the 59 
financial responsibility requirements. Uninsured motorists coverage insures the insured, his 60 
or her heirs, or legal representatives for all sums within the limits established by law, that 61 
the person or persons are legally entitled to recover as damages for bodily injury, including 62 
any resulting sickness, disease, or death, to the insured from the owner or operator of an 63 
uninsured motor vehicle not owned or operated by the insured or a resident of the same 64 
household. An uninsured motor vehicle includes an underinsured motor vehicle as defined 65 
in subdivision (p) of Section 11580.2 of the Insurance Code." The agreement may contain 66 
additional statements not in derogation of or in conflict with this paragraph. However, it 67 
shall be presumed that an application for a policy of bodily injury liability insurance 68 
containing uninsured motorist coverage in an amount less than that required by subdivision 69 
(m), signed by the named insured and approved by the insurer, with a policy effective date 70 
after January 1, 1985, shall be a valid agreement as to the amount of uninsured motorist 71 
coverage to be provided. 72 

(b) As used in subdivision (a), "bodily injury" includes sickness or disease, 73 
including death, resulting therefrom; "named insured" means only the individual or 74 
organization named in the declarations of the policy of motor vehicle bodily injury liability 75 
insurance referred to in subdivision (a); as used in subdivision (a) if the named insured is 76 
an individual "insured" means the named insured and the spouse of the named insured and, 77 
while residents of the same household, relatives of either while occupants of a motor 78 
vehicle or otherwise, heirs and any other person while in or upon or entering into or 79 
alighting from an insured motor vehicle and any person with respect to damages he or she 80 
is entitled to recover for care or loss of services because of bodily injury to which the 81 
policy provisions or endorsement apply; as used in subdivision (a), if the named insured is 82 
an entity other than an individual, "insured" means any person while in or upon or entering 83 
into or alighting from an insured motor vehicle and any person with respect to damages he 84 
or she is entitled to recover for care or loss of services because of bodily injury to which 85 
the policy provisions or endorsement apply. As used in this subdivision, "individual" shall 86 
not include persons doing business as corporations, partnerships, or associations. As used 87 
in this subdivision, "insured motor vehicle" means the motor vehicle described in the 88 
underlying insurance policy of which the uninsured motorist endorsement or coverage is a 89 
part, a temporary substitute automobile for which liability coverage is provided in the 90 
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policy or a newly acquired automobile for which liability coverage is provided in the 91 
policy if the motor vehicle is used by the named insured or with his or her permission or 92 
consent, express or implied, and any other automobile not owned by or furnished for the 93 
regular use of the named insured or any resident of the same household, or by a natural 94 
person or persons for whom coverage has been deleted in accordance with subdivision (a) 95 
while being operated by the named insured or his or her spouse if a resident of the same 96 
household, but "insured motor vehicle" shall not include any automobile while used as a 97 
public or livery conveyance. As used in this section, "uninsured motor vehicle" means a 98 
motor vehicle with respect to the ownership, maintenance or use of which there is no 99 
bodily injury liability insurance or bond applicable at the time of the accident, or there is 100 
the applicable insurance or bond but the company writing the insurance or bond denies 101 
coverage thereunder or refuses to admit coverage thereunder except conditionally or with 102 
reservation, or an "underinsured motor vehicle" as defined in subdivision (p), or a motor 103 
vehicle used without the permission of the owner thereof if there is no bodily injury 104 
liability insurance or bond applicable at the time of the accident with respect to the owner 105 
or operator thereof, or the owner or operator thereof be unknown, provided that, with 106 
respect to an "uninsured motor vehicle" whose owner or operator is unknown: 107 

(1) The bodily injury has arisen out of physical contact of the automobile with the 108 
insured or with an automobile that the insured is occupying. 109 

(2) The insured or someone on his or her behalf has reported the accident within 24 110 
hours to the police department of the city where the accident occurred or, if the accident 111 
occurred in unincorporated territory then either to the sheriff of the county where the 112 
accident occurred or to the local headquarters of the California Highway Patrol, and has 113 
filed with the insurer within 30 days thereafter a statement under oath that the insured or 114 
his or her legal representative has or the insured's heirs have a cause of action arising out of 115 
the accident for damages against a person or persons whose identity is unascertainable and 116 
set forth facts in support thereof. As used in this section, "uninsured motor vehicle" shall 117 
not include a motor vehicle owned or operated by the named insured or any resident of the 118 
same household or self-insured within the meaning of the Financial Responsibility Law of 119 
the state in which the motor vehicle is registered or that is owned by the United States of 120 
America, Canada, a state or political subdivision of any of those governments or an agency 121 
of any of the foregoing, or a land motor vehicle or trailer while located for use as a 122 
residence or premises and not as a vehicle, or any equipment or vehicle designed or 123 
modified for use primarily off public roads, except while actually upon public roads. 124 

As used in this section, "uninsured motor vehicle" also means an insured motor 125 
vehicle where the liability insurer thereof is unable to make payment with respect to the 126 
legal liability of its insured within the limits specified therein because of insolvency. An 127 
insurer' s solvency protection shall be applicable only to accidents occurring during a 128 
policy period in which its insured's motor vehicle coverage is in effect where the liability 129 
insurer of the tortfeasor becomes insolvent within one year of the accident. In the event of 130 
payment to any person under the coverage required by this section and subject to the terms 131 
and conditions of the coverage, the insurer making the payment, shall to the extent thereof, 132 
be entitled to any proceeds that may be recoverable from the assets of the insolvent insurer 133 
through any settlement or judgment of the person against the insolvent insurer. 134 

Nothing in this section is intended to exclude from the definition of an uninsured 135 
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motor vehicle any motorcycle or private passenger-type four-wheel drive motor vehicle if 136 
that vehicle was subject to and failed to comply with the Financial Responsibility Law of 137 
this state. 138 

(c) The insurance coverage provided for in this section does not apply either as 139 
primary or as excess coverage: 140 

(1) To property damage sustained by the insured. 141 
(2) To bodily injury of the insured while in or upon or while entering into or 142 

alighting from a motor vehicle other than the described motor vehicle if the owner thereof 143 
has insurance similar to that provided in this section. 144 

(3) To bodily injury of the insured with respect to which the insured or his or her 145 
representative shall, without the written consent of the insurer, make any settlement with or 146 
prosecute to judgment any action against any person who may be legally liable therefor. 147 

(4) In any instance where it would inure directly or indirectly to the benefit of any 148 
workers' compensation carrier or to any person qualified as a self-insurer under any 149 
workers' compensation law, or directly to the benefit of the United States, or any state or 150 
any political subdivision thereof. 151 

(5) To establish proof of financial responsibility as provided in Section 16054 of 152 
the Vehicle Code. 153 

(6) To bodily injury of the insured while occupying a motor vehicle owned by an 154 
insured or leased to an insured under a written contract for a period of six months or 155 
longer, unless the occupied vehicle is an insured motor vehicle. "Motor vehicle" as used in 156 
this paragraph means any self-propelled vehicle. 157 

(7) To bodily injury of the insured when struck by a vehicle owned by an insured, 158 
except when the injured insured's vehicle is being operated, or caused to be operated, by a 159 
person without the injured insured's consent in connection with criminal activity that has 160 
been documented in a police report and that the injured insured is not a party to. 161 

(8) To bodily injury of the insured while occupying a motor vehicle rented or 162 
leased to the insured for public or livery purposes. 163 

(d) Subject to paragraph (2) of subdivision (c), the policy or endorsement may 164 
provide that if the insured has insurance available to the insured under more than one 165 
uninsured motorist coverage provision, any damages shall not be deemed to exceed the 166 
higher of the applicable limits of the respective coverages, and the damages shall be 167 
prorated between the applicable coverages as the limits of each coverage bear to the total 168 
of the limits. 169 

(e) The policy or endorsement added thereto may provide that if the insured has 170 
valid and collectible automobile medical payment insurance available to him or her, the 171 
damages that the insured shall be entitled to recover from the owner or operator of an 172 
uninsured motor vehicle shall be reduced for purposes of uninsured motorist coverage by 173 
the amounts paid or due to be paid under the automobile medical payment insurance. 174 

(f) The policy or an endorsement added thereto shall provide that the determination 175 
as to whether the insured shall be legally entitled to recover damages, and if so entitled, the 176 
amount thereof, shall be made by agreement between the insured and the insurer or, in the 177 
event of disagreement, by arbitration. The arbitration shall be conducted by a single neutral 178 
arbitrator. An award or a judgment confirming an award shall not be conclusive on any 179 
party in any action or proceeding between (i) the insured, his or her insurer, his or her legal 180 
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representative, or his or her heirs and (ii) the uninsured motorist to recover damages arising 181 
out of the accident upon which the award is based. If the insured has or may have rights to 182 
benefits, other than nonoccupational disability benefits, under any workers' compensation 183 
law, the arbitrator shall not proceed with the arbitration until the insured's physical 184 
condition is stationary and ratable. In those cases in which the insured claims a permanent 185 
disability, the claims shall, unless good cause be shown, be adjudicated by award or settled 186 
by compromise and release before the arbitration may proceed. Any demand or petition for 187 
arbitration shall contain a declaration, under penalty of perjury, stating whether (i) the 188 
insured has a workers' compensation claim; (ii) the claim has proceeded to findings and 189 
award or settlement on all issues reasonably contemplated to be determined in that claim; 190 
and (iii) if not, what reasons amounting to good cause are grounds for the arbitration to 191 
proceed immediately. The arbitration shall be deemed to be a proceeding and the hearing 192 
before the arbitrator shall be deemed to be the trial of an issue therein for purposes of 193 
issuance of a subpoena by an attorney of a party to the arbitration under Section 1985 of 194 
the Code of Civil Procedure. Title 4 (commencing with Section 2016.010) of Part 4 of the 195 
Code of Civil Procedure shall be applicable to these determinations, and all rights, 196 
remedies, obligations, liabilities and procedures set forth in Title 4 (commencing with 197 
Section 2016.010) of Part 4 of the Code of Civil Procedure shall be available to both the 198 
insured and the insurer at any time after the accident, both before and after the 199 
commencement of arbitration, if any, with the following limitations: 200 

(1) Whenever in Title 4 (commencing with Section 2016.010) of Part 4 of the Code 201 
of Civil Procedure, reference is made to the court in which the action is pending, or 202 
provision is made for application to the court or obtaining leave of court or approval by the 203 
court, the court that shall have jurisdiction for the purposes of this section shall be the 204 
superior court of the State of California, in and for any county that is a proper county for 205 
the filing of a suit for bodily injury arising out of the accident, against the uninsured 206 
motorist, or any county specified in the policy or an endorsement added thereto as a proper 207 
county for arbitration or action thereon. 208 

(2) Any proper court to which application is first made by either the insured or the 209 
insurer under Title 4 (commencing with Section 2016.010) of Part 4 of the Code of Civil 210 
Procedure for any discovery or other relief or remedy, shall thereafter be the only court to 211 
which either of the parties shall make any applications under Title 4 (commencing with 212 
Section 2016.010) of Part 4 of the Code of Civil Procedure with respect to the same 213 
accident, subject, however, to the right of the court to grant a change of venue after a 214 
hearing upon notice, upon any of the grounds upon which change of venue might be 215 
granted in an action filed in the superior court. 216 

(3) A deposition pursuant to Chapter 9 (commencing with Section 2025.010) of 217 
Title 4 of Part 4 of the Code of Civil Procedure may be taken without leave of court, 218 
except that leave of court, granted with or without notice and for good cause shown, must 219 
be obtained if the notice of the taking of the deposition is served by either party within 20 220 
days after the accident. 221 

(4) Subdivision (a) of Section 2025.280 of the Code of Civil Procedure is not 222 
applicable to discovery under this section. 223 

(5) For the purposes of discovery under this section, the insured and the insurer 224 
shall each be deemed to be "a party to the action," where that phrase is used in Section 225 
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2025.260 of the Code of Civil Procedure. 226 
(6) Interrogatories under Chapter 13 (commencing with Section 2030.010) of Title 227 

4 of Part 4 of the Code of Civil Procedure and requests for admission under Chapter 16 228 
(commencing with Section 2033.010) of Title 4 of Part 4 of the Code of Civil Procedure 229 
may be served by either the insured or the insurer upon the other at any time more than 20 230 
days after the accident without leave of court. 231 

(7) Nothing in this section limits the rights of any party to discovery in any action 232 
pending or that may hereafter be pending in any court. 233 

(g) The insurer paying a claim under an uninsured motorist endorsement or 234 
coverage shall be entitled to be subrogated to the rights of the insured to whom the claim 235 
was paid against any person legally liable for the injury or death to the extent that payment 236 
was made. The action may be brought within three years from the date that payment was 237 
made hereunder. 238 

(h) An insured entitled to recovery under the uninsured motorist endorsement or 239 
coverage shall be reimbursed within the conditions stated herein without being required to 240 
sign any release or waiver of rights to which he or she may be entitled under any other 241 
insurance coverage applicable; nor shall payment under this section to the insured be 242 
delayed or made contingent upon the decisions as to liability or distribution of loss costs 243 
under other bodily injury liability insurance or any bond applicable to the accident. Any 244 
loss payable under the terms of the uninsured motorist endorsement or coverage to or for 245 
any person may be reduced: 246 

(1) By the amount paid and the present value of all amounts payable to him or her, 247 
his or her executor, administrator, heirs, or legal representative under any workers' 248 
compensation law, exclusive of nonoccupational disability benefits. 249 

(2) By the amount the insured is entitled to recover from any other person insured 250 
under the underlying liability insurance policy of which the uninsured motorist 251 
endorsement or coverage is a part, including any amounts tendered to the insured as 252 
advance payment on behalf of the other person by the insurer providing the underlying 253 
liability insurance. 254 

(i) (1) No cause of action shall accrue to the insured under any policy or 255 
endorsement provision issued pursuant to this section unless one of the following actions 256 
have been taken within two years from the date of the accident: 257 

(A) Suit for bodily injury has been filed against the uninsured motorist, in a court 258 
of competent jurisdiction. 259 

(B) Agreement as to the amount due under the policy has been concluded. 260 
(C) The insured has formally instituted arbitration proceedings by notifying the 261 

insurer in writing sent by certified mail, return receipt requested. Notice shall be sent to the 262 
insurer or to the agent for process designated by the insurer filed with the department. 263 

(2) Any arbitration instituted pursuant to this section shall be concluded either: 264 
(A) Within five years from the institution of the arbitration proceeding. 265 
(B) If the insured has a workers' compensation claim arising from the same 266 

accident, within three years of the date the claim is concluded, or within the five-year 267 
period set forth in subparagraph (A), whichever occurs later. 268 

(3) The doctrines of estoppel, waiver, impossibility, impracticality, and futility 269 
apply to excuse a party's noncompliance with the statutory timeframe, as determined by the 270 
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court. 271 
(4) Parties to the insurance contract may stipulate in writing to extending the time 272 

to conclude arbitration. 273 
(j) Notwithstanding subdivisions (b) and (i), in the event the accident occurs in any 274 

other state or foreign jurisdiction to which coverage is extended under the policy and the 275 
insurer of the tortfeasor becomes insolvent, any action authorized pursuant to this section 276 
may be maintained within three months of the insolvency of the tortfeasor's insurer, but in 277 
no event later than the pertinent period of limitation of the jurisdiction in which the 278 
accident occurred. 279 

(k) Notwithstanding subdivision (i), any insurer whose insured has made a claim 280 
under his or her uninsured motorist coverage, and the claim is pending, shall, at least 30 281 
days before the expiration of the applicable statute of limitation, notify its insured in 282 
writing of the statute of limitation applicable to the injury or death. 283 

Failure of the insurer to provide the written notice shall operate to toll any 284 
applicable statute of limitation or other time limitation for a period of 30 days from the 285 
date the written notice is actually given. The notice shall not be required if the insurer has 286 
received notice that the insured is represented by an attorney. 287 

(l) As used in subdivision (b), "public or livery conveyance," or terms of similar 288 
import, shall not include the operation or use of a motor vehicle by the named insured in 289 
the performance of volunteer services for a nonprofit charitable organization or 290 
governmental agency by providing social service transportation as defined in subdivision 291 
(f) of Section 11580.1. This subdivision shall apply only to policies of insurance issued, 292 
amended, or renewed on or after January 1, 1976. 293 

(m) Coverage provided under an uninsured motorist endorsement or coverage shall 294 
be offered with coverage limits equal to the limits of liability for bodily injury in the 295 
underlying policy of insurance, but shall not be required to be offered with limits in excess 296 
of the following amounts: 297 

(1) A limit of thirty thousand dollars ($30,000) because of bodily injury to or death 298 
of one person in any one accident. 299 

(2) Subject to the limit for one person set forth in paragraph (1), a limit of sixty 300 
thousand dollars ($60,000) because of bodily injury to or death of two or more persons in 301 
any one accident. 302 

(n) Underinsured motorist coverage shall be offered with limits equal to the limits 303 
of liability for the insured's uninsured motorist limits in the underlying policy, and may be 304 
offered with limits in excess of the uninsured motorist coverage. For the purposes of this 305 
section, uninsured and underinsured motorist coverage shall be offered as a single 306 
coverage. However, an insurer may offer coverage for damages for bodily injury or 307 
wrongful death from the owner or operator of an underinsured motor vehicle at greater 308 
limits than an uninsured motor vehicle. 309 

(o) If an insured has failed to provide an insurer with wage loss information or 310 
medical treatment record releases within 15 days of the insurer's request or has failed to 311 
submit to a medical examination arranged by the insurer within 20 days of the insurer's 312 
request, the insurer may, at any time prior to 30 days before the actual arbitration 313 
proceedings commence, request, and the insured shall furnish, wage loss information or 314 
medical treatment record releases, and the insurer may require the insured, except during 315 
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periods of hospitalization, to make himself or herself available for a medical examination. 316 
The wage loss information or medical treatment record releases shall be submitted by the 317 
insured within 10 days of request and the medical examination shall be arranged by the 318 
insurer no sooner than 10 days after request, unless the insured agrees to an earlier 319 
examination date, and not later than 20 days after the request. If the insured fails to comply 320 
with the requirements of this subdivision, the actual arbitration proceedings shall be stayed 321 
for at least 30 days following compliance by the insured. The proceedings shall be 322 
scheduled as soon as practicable following expiration of the 30-day period.  (p) This 323 
subdivision applies only when bodily injury, as defined in subdivision (b), is caused by an 324 
underinsured motor vehicle. If the provisions of this subdivision conflict with subdivisions 325 
(a) through (o), the provisions of this subdivision shall prevail.  326 

(1) As used in this subdivision, "an insured motor vehicle" is one that is insured 327 
under a motor vehicle liability policy, or automobile liability insurance policy, self-328 
insured, or for which a cash deposit or bond has been posted to satisfy a financial 329 
responsibility law.  330 

(2) "Underinsured motor vehicle" means a motor vehicle that is an insured motor 331 
vehicle but insured for an amount that is less than the uninsured motorist limits carried on 332 
the motor vehicle of the injured person fails to fully compensate the insured for the 333 
insured’s damages due to injury.  334 

(3) This coverage does not apply to any bodily injury until the limits of bodily 335 
injury liability policies applicable to all insured motor vehicles causing the injury have 336 
been exhausted by payment of judgments or settlements, and proof of the payment is 337 
submitted to the insurer providing the underinsured motorist coverage.  338 

(4) When bodily injury is caused by one or more motor vehicles, whether insured, 339 
underinsured, or uninsured, the maximum liability of the insurer providing the 340 
underinsured motorist coverage shall not exceed the insured's underinsured motorist 341 
coverage limits, less the amount paid to the insured by or for any person or organization 342 
that may be held legally liable for the injury.  343 

(5) The insurer paying a claim under this subdivision shall, to the extent of the 344 
payment, be entitled to reimbursement or credit in the amount received by the insured from 345 
the owner or operator of the underinsured motor vehicle or the insurer of the owner or 346 
operator.  347 

(6) If the insured brings an action against the owner or operator of an underinsured 348 
motor vehicle, he or she shall forthwith give to the insurer providing the underinsured 349 
motorist coverage a copy of the complaint by personal service or certified mail. All 350 
pleadings and depositions shall be made available for copying or copies furnished the 351 
insurer, at the insurer's expense, within a reasonable time.  352 

(7) Underinsured motorist coverage shall be included in all policies of bodily injury 353 
liability insurance providing uninsured motorist coverage issued or renewed on or after 354 
July 1, 1985. Notwithstanding this section, an agreement to delete uninsured motorist 355 
coverage completely, or with respect to a person or persons designated by name, executed 356 
prior to July 1, 1985, shall remain in full force and effect. 357 

(q) Regardless of the number of vehicles involved whether insured or not, persons 358 
covered, claims made, premiums paid or the number of premiums shown on the policy, in 359 
no event shall the limit of liability for two or more motor vehicles or two or more policies 360 
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be added together, combined, or stacked to determine the limit of insurance coverage 361 
available to injured persons. 362 

 
(Proposed new language underlined, language to be deleted stricken) 

 
PROPONENT: Bar Association of Northern San Diego County  
 
STATEMENT OF REASONS: 
 
Existing Law: In Rudd v. California Casualty (1990) 219 Cal.App.3d 948, the court held that the 
statute would only allow an offset against the underinsured motorist (UIM) limit for 3rd party 
insurance funds actually “received” by the injured claimant. Thus, in a case with multiple 
claimants, the claimant may receive far less than the full 3rd party policy limit, and the UIM 
carrier only gets an offset for the amount received.  
 
However, in the case of Explorer Insurance Co. v. Gonzalez (2008) 164 Cal.App.4th 1258 the 
court held that this did not apply to situations where the 3rd party policy limit amount was not 
less than the UIM limit amount, because the definition of “uninsured motor vehicle” is so 
worded. (See also State Farm Mut. Auto Ins. Co. v. Messinger (1991) 232 Cal.App.3d 508.)  
 
This Resolution: Would change the definition of “underinsured motor vehicle” in Insurance 
Code Section 11580.2, subd. (p)(2), to properly define an “underinsured” vehicle as one that 
does not have coverage to fully compensate for the damages due to the insured’s injury.  
 
The Problem:  The below two scenarios illustrate the unfairness in the current definition of 
“underinsured motor vehicle” on which the courts based their rulings in the above referenced 
cases.  
 
Assume the following facts: Your client’s injury is worth $100K; the UIM limits are $100K per 
person; there are 4 other injury claimants with claims valued at $400,000; the claimants agree to 
an equal pro-rata split of the 3rd party policy limits, and thus your client will get 1/5.  
The 3rd party policy limits in scenario 1 are $50/100K and in scenario 2 are $100/300K.  
The result for your client in scenario 1 is a total recovery of full damages of $100K ($20K from 
the 3rd party policy and $80K from the UIM policy). The result for your client in scenario 2 is a 
total recovery of only $60K ($60K from the 3rd party policy and zero from the UIM policy 
because the per person limit of the 3rd party policy was not less than the limit of your client’s 
UIM policy). This is not fair!! Your client had $100,000 in UM coverage and any reasonable 
consumer should expect to receive no less than $100,000.  
 
IMPACT STATEMENT  
 
This proposed resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Russell S. Kohn, Esq., Kohn Law Office, 
2170 El Camino Real, Suite 201, Oceanside, CA 92054, (760) 721-8182, 
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rkohn@kohnlawoffice.com 
 
RESPONSIBLE FLOOR DELEGATE: Russell S. Kohn, Esq.  
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RESOLUTION 02-02-2010 
 
DIGEST 
Insurance:  Establishes a Mechanism for Accessible and Affordable Healthcare Insurance 
Renumbers Insurance Code section 12700 and adds a new section 12700 to establish accessible 
and affordable healthcare insurance plans for all Californians. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution renumbers Insurance Code section 12700 and adds a new section 12700 to 
establish accessible and affordable healthcare insurance plans for all Californians. 
This resolution should be approved in principle because it promotes affordable healthcare 
insurance while limiting the escalation of costs.  
 
Similar in many ways to the healthcare plan passed by the federal government, this resolution 
additionally provides for the supervision of rates by the State Insurance Commissioner.  It limits 
a healthcare insurer’s ability to reduce benefits without authorization from the Commissioner; 
allows for a tiered rate or premium classification system; and requires the Commissioner to 
notify the public when an application for rate change has been made.   
 
The proposed plan would allow for a tiered rate classification system where rates can be 
increased based on a preexisting condition determined at the acquisition of the plan.  Under this 
scheme, the highest tier can never exceed the lowest tier by more than 33 1/3 percent. 
 
The California Assisted Healthcare Insurance Plan is established under this proposed plan that 
allows residents who meet certain disability, economic, or hardship criteria, and who cannot 
otherwise afford healthcare insurance, to be covered.   
 
Though there are similarities with the recently enacted federal healthcare program, this 
resolution provides the cost containment measures missing from that program.  Pending 
resolution of constitutional challenges to the federal program, it is difficult to determine whether 
certain portions of this plan will be seen as enhancing or conflicting with the federal program.   
 
Though the increased regulations will likely drive some healthcare providers from the California 
market, this resolution should be approved in principle because it assures affordable healthcare 
insurance for all Californians while providing a mechanism to control costs.  
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommend that legislation be 
sponsored to renumber section 12700 of the California Insurance Code to section 12704, and add 
as a new section 12700 to read as follows: 
 
§ 12700. 
 (a) The legislature finds and declares that there is a crisis in this state affecting the health, 
welfare and solvency of citizens in being able to secure and/or afford needed health care costs 
and services, including but not limited to medical, psychiatric, hospital, health care facilities, 
prescriptions, therapy and the like, and to obtain and/or afford healthcare insurance covering 
these needs. The legislature finds it is of critical importance that the state intervene to provide 
leadership and management for this crisis by enacting fair and reasonable measures under the 
circumstances. It is the policy of this state that no citizen should be denied or deprived of 
reasonable and affordable, adequately comprehensive healthcare insurance and protection. The 
legislature finds that healthcare insurers have demonstrated their prowess in managing medical, 
hospital and related healthcare costs and services in a reasonable way and by virtue of its large 
number of insureds, which also spreads the risks and costs to the insurers. It is the intent of the 
legislature to empower the Insurance Commission with the authority to regulate and facility 
accessible and affordable healthcare insurance with the aim and purpose of assuring that no 
citizen be denied coverage by reason of a physical, mental or medical condition, or unaffordable 
rates for reasonably adequate and comprehensive protection. 
 (b) California citizens are entitled to healthcare insurance coverage. 
 (1) Other than as allowed in subdivisions (4) or (5) of paragraph (c) of this section, no 
healthcare insurer shall deny coverage in any of its healthcare plans, or cancel insurance, or 
change coverage or the plan benefits, based on a preexisting or developed physical, mental or 
medical condition, nor shall any healthcare insurer discriminate in any way against an insured or 
applicant for insurance based on any other ground proscribed by the law and constitutions of 
California and the United States of America. 
 (2) A healthcare insurer may not substantially reduce or limit coverage, benefits and 
plans which have been offered by it since 2008, without authorization from the Insurance 
Commissioner and for good cause shown. A healthcare insurer may offer a variety of different 
healthcare plans and benefits, at fair and reasonable rates, with different deductible and co-pays, 
preferred provider programs, health maintenance organization plans, health saving account plans, 
and the like. All plans shall be open to all applicants, but an existing insured of the insurer may 
only change plans within the insuring company on the anniversary of the insured’s policy. 
 (c) A healthcare insurer shall charge fair, reasonable and non-discriminatory rates for 
coverage, as approved by the Insurance Commissioner, whether for individual or group plans. 
 (1) No rate shall be charged, remain in effect or be approved which is excessive, 
inadequate, unfairly discriminatory or otherwise in violation of California law, as determined by 
the Insurance Commission, and subject to judicial review under section 1856.6. In considering 
whether a rate is excessive, inadequate or unfairly discriminatory, no consideration shall be 
given to the degree of competition and the Commissioner shall consider whether the rate 
mathematically reflects the insurance company’s investment income. 
 (2) Every health care insurer which desires to charge or change any rate for any given 
benefit plan shall file a complete rate application with the Insurance Commissioner on a form 
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provided by the Commissioner and including the data reflected in, inter alia, sections 1857.7 
and1857.9, and such other information as the Insurance Commissioner may require, including 
contracts and arrangements with health care providers, data, analysis and statistics concerning 
same, insurer administrative costs and overhead, employee, advisor and administrator 
compensation, costs and related operational data, analysis and statistics. Each health care insurer 
shall maintain records concerning same and as described in sections 1856, 1857 and 1857.3, and 
make those records and data available, and such other information as may be reasonably 
required, upon request to the Insurance Commissioner. The applicant shall have the burden of 
proving that the requested rates or rate change is justified and meets the requirements of this 
article. 
 (3) The Commissioner shall notify the public of any application by a health care insurer 
for a rate change or rate approval in the manner and procedure as described in sections 1861.04, 
1861.05 (c) and (d), 1861.055, 1861.06, 1861.07, 1861.08, 1861.09 and 1861.10, with the 
Commissioner retaining authority under section 1861.11. 
 (4) A health insurer may offer rate or premium classification tiers for any insurance plan 
it offers, providing that the rate it charges in premium for its highest rated classification tier for 
the same coverage in the plan does not exceed the preferred, discounted or lowest rated 
classification tier, by more than 33 1/3 %. Such rating of the insured may be determined upon the 
issuance of the policy, and may be redetermined on the anniversary date of the policy issued, 
based on the plan’s coverage benefits. The grounds for such uprating is a preexisting or 
developed condition that has, in the immediately preceding year, actually generated in submitted 
and insurance-paid covered medical costs and fees, as determined reasonable and necessary by 
any then existing healthcare insurer, net of deductible and co-pay, in excess of 50% the 
contemporaneous annual premium of the policy, or in the case of an uninsured, what would 
constitute such costs and ratio were the insured covered under the plan for which the insured is 
applying. 
 (5) A healthcare insurer may not deny coverage to any applicant, however it may require 
a 30-day waiting period from the date a fully completed and signed application for coverage is 
received by it or its authorized agent, and it may exclude coverage benefits for a pre-existing 
condition for up to six months from the effective date of coverage, after which full benefits shall 
apply for a preexisting condition. However, there shall be no exclusion for a preexisting 
condition upon proof that the applicant had in force another healthcare policy for at least one 
year preceding the effective date of the applied for coverage. 
 (d) The Insurance Commissioner has the authority, after a public hearing and subject to 
judicial review, to approve or issue a reasonable plan for the equitable apportionment, among 
health care insurers admitted to transact health care insurance in this state, with which they will 
be required to participate, for a health insurance coverage entailing coverage benefits for 
qualified residents of the state who meet certain disability, economic or hardship criteria to be 
determined by the Commissioner, and may not be otherwise able to reasonably secure and afford 
adequate health care insurance coverage by reason thereof. This plan shall be known as the 
California Assigned Healthcare Insurance Plan (CAHIP). The coverage terms of the plan or 
plans developed shall be determined by the Commissioner. The Commissioner shall determine 
any affordable, reasonable and responsible costs to the insured, co-pays or deductibles, without, 
in lieu of, or in conjunction with Medicare or Medicaid/ Medi-Cal programs or benefit, all 
factors to be considered, including fair and reasonable compensation to the insurers. The 
Commissioner shall determine a fair and reasonable compensation to the insurers for the 
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assigned coverage, under the circumstances and mindful of the prospect of some economic 
sacrifice associated with the need to implement and administer this needed plan, to be paid to the 
healthcare insurers mandated participation in this assigned healthcare insurance plan. The 
Commissioner shall promulgate a fair and reasonable program and procedure concerning the 
assignment of insureds to the participating insurers under this assigned healthcare insurance plan. 
The powers, protocol and procedures of the Commissioner may include but are not limited to 
those as outlined in sections 12711, 12711.5, 12712, 12713 and 12714, as well as judicial review 
under section 1856.6. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Unlike auto (see, e.g., Ins. Code, §§ 1861.05 [rate/form approval] 11620 [Calif. 
Assigned Risk]), healthcare coverage is poorly regulated. Health insurers are essentially free to 
cherry pick who they wish to insure, and charge what they want and manipulate plans. Existing 
law and regulation in place is inadequate. There is some protection for children and MediCal and 
Medicare recipients. COBRA coverage and a major risk plan exists for certain insureds (see, e.g., 
Ins. Code, § 12700); both are costly and the latter covers principally catastrophic loss. 
 
The Problem: Those who are not covered through a group plan, especially those with a 
preexisting condition or medical/psychiatric history, find it difficult to secure adequate health 
coverage protection. Healthcare insurers cherry-picking who they will insure, what they will 
cover and charge. This is virtually unregulated. Insurers have cancelled on questionable 
accusations that the insured was not fully forthcoming on the application about past medical 
history. Health costs are expensive especially without coverage. A single medical crisis can 
generate formidable bills, unmediated by insurance, with the real prospect of bankruptcy from a 
major illness or injury. It’s doubtful Congress will come up with reform anytime soon. The 
problem is real, needs to be addressed now.   
 
This Resolution: This resolution would provide needed regulation to assure accessibility and 
reasonable cost for comprehensive healthcare coverage, and fairness to the insurers, fostering the 
health of our citizens and the economy. Applicants and insureds cannot be rejected, cancelled or 
significantly uprated because of medical conditions. Rates would be scrutinized and regulated by 
the insurance commissioner to assure fairness, subject to evidentiary analysis and judicial 
review. The plan guarantees accessibility and affordability of insurance to all Californians, a 
greater pool of insureds generating adequate premium for a cost-saving spreading of risk. 
Provision is made to protect insurers, with tiering options and waiting periods preventing 
uninsureds from buying insurance on the way to the hospital. Competition, choice and variety are 
fostered. The risk of financially devastating medical expenses are controlled. Incentives are 
provided for cost-effective plans and rating, and an opportunity for insurers to make a reasonable 
return, with the option for reasonable upcharges for heavy medical utilizers. A special program, 
which may also absorb the MediCal/Medicare programs, along with the poor who simply cannot 
afford current insurance rates, is also proposed. This is a Prop 33 approach to health insurance; it 
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proved widely successful in stemming cost and underwriting problems with automobile 
insurance. It’s meant to start a dialogue, subject to refinement and specific regulation, but the 
resolution provides a reasonable approach and the leadership needed for a serious, hitherto 
unaddressed problem. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Marc Sallus, 16133 Ventura Blvd, Encino, 
CA, 91436-2408; 818/986-8080, fax 818/789-0947, msallus@oclslaw.com and Joel Douglas, 
Bonne, Bridge, Mueller, O’Keefe & Nichols PC, 3699 Wilshire Boulevard, 10th Floor, Los 
Angeles, CA 90010, 213/738-5834; fax 213/738-5888; jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE: Marc Sallus 
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RESOLUTION 03-01-2010 
 
DIGEST 
Adoption:  Reduction of Adoption Fees Paid to County Agency 
Amends Family Code section 8810 to return county adoption fees to pre-2003 rates. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 8810 to return county adoption fees for independent 
adoptions to pre-2003 rates.  This resolution should be approved in principle because it will 
facilitate adoptions and thus encourage permanent placements for children. 
 
In recent years the fees charged by county adoption agencies for independent adoptions (as 
opposed to step-parent adoptions and those done within a dependency proceeding) have jumped 
from $1,250 to over $4,500.  The county fee now exceeds the amount typically charged by 
private agencies.  This has caused most adoptive parents to use private agencies as the cost is 
less.  Remaining with the county agencies are lower-income adoptive parents who qualify for fee 
reductions or waivers.  This resolution would roll the county agency fees back to $1,250. 
 
The proponent reports that the county adoption agency fees have risen 350 percent since 2002 
(having been increased in 2003 and then again in 2008) and that the 2008 increase was enacted 
into law without debate by being inserted into an unrelated bill by the Assembly Budget 
Committee.  A substantial change in such a fee warrants a full and open debate rather than an 
increase that occurs by appending such a modification to an unrelated bill.  The increases do not 
appear to correlate with increased costs to fund the state program and/or county adoption 
agencies – at least, the affected agencies have not been required to provide any evidence of cost 
increases that would justify the amount in increased fees. 
 
This resolution would return the county agency adoption fees to reasonable levels, pending a full 
and open debate on the pros and cons of increasing the fees to exceed those charged by private 
agencies. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Family Code §8810 to read as follows: 
 

§ 8810. 1 
(a) Except as otherwise provided in this section, whenever a petition is filed under 2 

this chapter for the adoption of a child, the petitioner shall pay a nonrefundable fee to the 3 
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department or to the delegated county adoption agency for the cost of investigating the 4 
adoption petition. Fifty percent of the payment shall be made to the department or 5 
delegated county adoption agency at the time the adoption petition is filed, and the 6 
remaining balance shall be paid no later than the date determined by the department or the 7 
delegated county adoption agency in an amount as follows: 8 
 (1) For petitions filed on and after October 1, 2008 January 1, 2011, four thousand 9 
five hundred dollars ($4,500) one thousand two hundred fifty dollars ($1,250). 10 
 (2) For petitioners who have a valid preplacement evaluation at the time of filing a 11 
petition pursuant to Section 8811.5, one thousand five hundred fifty dollars ($1,550) three 12 
hundred twenty five dollars ($325) for a postplacement evaluation pursuant to Sections 13 
8806 and 8807. 14 
 (b) Revenues produced by fees collected by the department pursuant to subdivision 15 
(a) shall be used, when appropriated by the Legislature, to fund only the direct costs 16 
associated with the state program for independent adoptions. Revenues produced by fees 17 
collected by the delegated county adoption agency pursuant to subdivision (a) shall be used 18 
by the county to fund the county program for independent adoptions. 19 
 (c) The department or delegated county adoption agency reduce the fee, to no less 20 
than five hundred dollars ($500) when the prospective adoptive parents are very low 21 
income, according to the income limits published by the Department of Housing and 22 
Community Development, and making the required payment would be detrimental to the 23 
welfare of an adopted child. The department shall develop additional guidelines regarding 24 
income and assets to determine the financial criteria for reduction of the fee under this 25 
subdivision. 26 
 (d) This section shall become operative on October 1, 2008 January 1, 2011.27 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law.  Private or agency adoptions must be approved by the county as a prerequisite to 
an adoption petition made in the court.  The statute sets mandatory fees assessed by the county 
“for the cost of investigating the adoption petition” (commonly referred to as a “home study”) or 
“for a postplacement evaluation” (the county’s review of an adoption agency’s home study).  
The investigation, home study, and/or review ensure that the applicants have suitable income, 
character, and health, and that the applicants’ home is safe and sanitary.  Family Code §8810 
defines the fee amount payable by the adoptive family to the county for these evaluation 
services. 

 
This Resolution. This resolution amends Family Code §8810 to reduce the mandatory adoption 
fees assessed by counties to the levels existing before the 2003 fee increases. 

 
The Problem. The mandatory costs borne by adoption applicants typically include attorney’s fees 
and/or agency or private facilitator fees, court filing fees, professional counseling fees, 
birthmother medical and/or living expenses, and application/home study fees.  An adoptive 
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family must expend a minimum of approximately $10,000-$12,000 in non-refundable costs, 
whether or not the adoption ultimately finalizes (many adoption attempts fail through no fault of 
the applicants).  Depending on the complexity of a particular case, the costs can easily escalate to 
$20,000 or more. 
 
Family Code §8810’s fees represent a significant portion of the overall cost of an adoption.  The 
actual work required for a county social worker to process an adoption application and perform a 
home study does not justify the high fees assessed by the current version of the statute.  The 
statute was amended in 2003 and again in 2008, in each case raising the fees significantly and 
arbitrarily, resulting in more than a 350% increase compared to before these recent amendments.  
The most recent fee increase originated in the Assembly Budget Committee as an amendment to 
an unrelated bill, and was enacted into law without debate.  The fee increases are simply tax 
increases targeting a class of people who have no powerful lobby to address this unjust 
treatment, and who are least deserving of such a counterproductive burden.  It is, or should be, 
the public policy of this state to encourage adoption as factor in supporting family life and 
mitigating social ills.  Adoptions generally reduce the burden on state social services for children 
and families for such things as welfare, foster care, health care, delinquency, etc.  Arbitrarily and 
drastically raising mandatory adoption fees is contrary to public policy because it discourages or 
prevents adoptions.  It is socially and economically unsound to put barriers in the path of 
families volunteering to lessen the state’s long-term social services costs.  (The statute’s 
provision for reducing the fees for low income applicants does not, as a practical matter, mitigate 
the cost burden, because sufficient income is a factor in the approval of an adoption application, 
and applicants who apply for mitigation do so at the peril of undermining their application, 
therefore adoption practitioners discourage making the request.) 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John Malki, Esq., Goode, Hemme & 
Peterson, 6256 Greenwich Dr., Ste. 200, San Diego, CA 92122; voice: 858-587-3555; fax: 858-
587-3545; e-mail: jmalki@sandiegoattorney.com. 
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 03-02-2010 
 
DIGEST 
Child Custody:  Jurisdiction Following the Death of a Parent 
Amends Family Code section 3010 to provide that a family law case pending when a parent dies 
remains open for the purpose of custody matters. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 3010 to provide that a family law case pending 
when a parent dies remains open for the purpose of custody matters.  This resolution should be 
approved in principle because it will conserve judicial resources by avoiding the need for 
separate proceedings if a parent dies and facilitate court processes for a surviving parent. 
 
Family Code section 3010, subdivision (b) provides that if a parent dies “the other parent is 
entitled to custody of the child.”  Hence, if a family law case is pending and one parent dies, the 
family court should be able to quickly and easily make an award of custody to the surviving 
parent.  However, some case law provides that unless a judgment dissolving a marriage and 
reserving jurisdiction has been entered, upon the death of a spouse a divorce action is abated and 
the family law court is deprived of jurisdiction to enter further orders.  (See, e.g., Marriage of 
Lisi (1995) 39 Cal.App.4th 1573; Kinsler v. Sup.Ct. (1981) 121 Cal.App.3d 808.)  In that event, a 
parent could be forced to initiate a separate action to obtain custody of his or her own children, 
even though that right is clear under section 3010.  This can be especially complex if the children 
are taken out of the state when one parent dies.   
 
This amendment would clarify that death of one parent does not divest the family court of 
jurisdiction over custody and thereby would facilitate the process for the surviving parent to 
obtain a custody order.  Third parties may (as always) intervene in a family law proceeding to 
request custodial rights if and when warranted. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 3010 to read as follows: 
 

§ 3010. 1 
 (a) The mother of an unemancipated minor child and the father, if presumed to be 2 
the father under Section 7611, are equally entitled to the custody of the child. 3 

(b) If one parent is dead, is unable or refuses to take custody, or has abandoned the 4 
child, the other parent is entitled to custody of the child. 5 
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 (c) In the event of the death of a parent, the family law court retains jurisdiction to 6 
make any orders required in an existing case to effect the rights provided under subdivision 7 
(b). 8 

  
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Family Code section 3010, subdivision (b), awards custody to the surviving 
parent. 
 
This Resolution: Simply allows the surviving parent to proceed in the existing family law case, 
serving to economize the court process and to give remedies to the surviving parent. There are 
times when the surviving parent may need an order for sole legal and physical custody rather 
than having to show an old order for joint custody or visitation together with a death certificate 
of the deceased parent, and this provides the surviving parent with a mechanism for receiving 
that order. If the parties are divorced or never married, the surviving parent may need a court 
order even to obtain a certified copy of the death certificate of the deceased parent because there 
are restrictions regarding who may obtain one. If there are existing orders in the case, this 
resolution provides a mechanism for the surviving parent to enforce those orders or to modify 
them to conform with Family Code section 3010, subdivision (b). If a third party has the child, 
such as a grandparent or other relative, this would allow the surviving parent to seek a turn-over 
order through the existing family law case. 
 
The Problem: The paradigmatic problem that this resolution is designed to resolve is where the 
parents are divorced or divorcing, or were never married, and there is a proceeding to establish 
parental rights, and the custodial parent dies. Although existing law awards custody to the 
surviving parent, many courts deem that a dissolution of marriage proceeding abates upon the 
death of a party. There is some inconsistency among court of appeal cases as to what the trial 
court may do. If the case abates, that leaves the surviving parent with no simple affirmative legal 
procedure for obtaining an order for sole legal and physical custody or even for obtaining a death 
certificate. If a third party has control of the child and refuses to relinquish the child to the 
surviving parent, if the family law case is deemed abated, the surviving parent has no easy way 
to seek affirmative relief. There is the arcane process of a petition for a writ of habeas corpus if 
third parties have the child, but this forces the surviving parent to file an entirely new case. The 
third parties may file a guardianship petition, but the surviving parent should not have to wait for 
the third parties to file a guardianship petition and then object to it to seek relief. The addition of 
subsection (c) clarifies that the surviving parent can continue to use the existing family law case 
to obtain orders to effect the surviving parent’s rights as provided in subsection (b). By expressly 
investing jurisdiction in the Family Law Department, the surviving parent has a ready forum in 
which to seek the orders necessary to enforce his/her custody rights. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lynette Berg Robe, Law Offices of Lynette 
Berg Robe, APC, 12711 Ventura Boulevard #315, Studio City, CA 91604, voice 818-980-9964, 
fax 818-980-7141, email portia1000@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Lynette Berg Robe 
 
COUNTER ARGUMENTS 
 
FAMILY LAW SECTION 
 
RECOMMENDATION:  APPROVE IN PRINCIPLE 
The Family Law Section Executive Committee (FLEXCOM) reviewed Resolution 03-02-2010 
and voted to support it in principle, 16-0-0.  FLEXCOM considered alternative language, and 
voted to approve as written the following, as new subdivision (c) to Family Code Section 3010:  
“If a parent dies and there are pending family law proceedings, or if a parent dies after entry of 
judgment, the court retains jurisdiction to order sole legal and physical custody to the surviving 
parent and to make determinations as to any third party claims for custody of the child.  Further, 
if third parties institute guardianship proceedings as to the child, and the surviving parent has 
activated the family law case, then the guardianship proceedings shall be transferred to the 
family law court for determination.” 
 
FLEXCOM is aware of the opposition to this Resolution by the Executive Committee of the 
Trusts & Estates Section of the State Bar (TEXCOM).  The two sections have begun discussions 
and plan to continue discussions concerning the issues raised by this Resolution. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
 
TRUSTS AND ESTATES SECTION  
 
RECOMMENDATION: DISAPPROVE  
 
This Resolution would make it difficult, or in some cases impracticable, for the minors’ rights to 
a stable and permanent home (Probate Code § 1610(a)) to be recognized. 
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It is not uncommon in our society for children to be raised by persons other than their biological 
parents.  Most of these cases involve parents who are unable to provide a proper home for their 
children, so the children are being raised by grandparents or other relatives.  These relatives 
commonly lack the resources to hire an attorney.  They cannot pursue a guardianship in some 
faraway county where the parents’ dissolution occurred long ago. 
 
When one parent is deceased and persons other than the surviving parent seek custody of the 
minor, their remedy is to file for guardianship of the minor.  Probate Code § 2201 provides that 
venue for these proceedings is either where the minor resides or as would be in the minor’s best 
interest.  The family law action is abated because one of the parents is deceased.  Guardianship 
proceedings require notice to the minor’s relatives, and provide for court investigations.  
Although the minor is the subject of the proceeding, the parents’ rights are fully protected. 
 
This Resolution would redirect the proceeding back to the proceeding previously between the 
parents.  The Resolution makes no showing of why there is any need for this change.  There is 
rarely, if ever, any need for a court order for parents to have custody of their children.  Absent a 
court order otherwise, police in California will assist parents in claiming custody of their 
children.  The onus is on non-parents who believe the parent should not have custody, to get a 
court order (e.g. guardianship).  Habeas writs are seldom used by parents to regain custody, 
because they do not need a court order. 
 
If there were a substantial need for single parents to get court orders for child custody, as against 
non-parents, the remedy should not be available only to those parents who have an existing 
custody order prior to the other parent’s death. 
 
The proponent states that this Resolution would “economize the court process” with no 
explanation of any economies for the litigation to occur where the minor does not reside or 
where venue is not in the minor’s best interest. 
 
The claim in the Resolution that “(t)his resolution does not affect any other law, statute or rule.” 
fails to acknowledge how much this would affect guardianship proceedings. 
 
The Executive Committee of the Trusts & Estates Section (TEXCOM) is aware of the support of 
this Resolution by the Executive Committee of the Family Law Section (FLEXCOM).  The two 
sections have begun discussions and plan to continue discussions concerning the issues raised by 
this Resolution. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 03-03-2010 
 
DIGEST 
Domestic Partnerships:  Recognize Out-of State Legal Same-Sex Unions. 
Amends Family Code section 299.2 to recognize same-sex unions from other jurisdictions after 
November 5, 2008, including marriages, as valid. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 299.2 to recognize same-sex unions from other 
jurisdictions after November 5, 2008, including marriages, as valid.  This resolution should be 
approved in principle because same-sex partners who married or formed another form of civil 
union in another jurisdiction after November 5, 2008 are entitled to some form of recognition of 
those unions in California, and further may need a way to dissolve those unions here. 
 
Presently, section 299.2 provides that same-sex unions from other jurisdictions shall be 
recognized as a valid domestic partnership in California if they are substantially equivalent to a 
domestic partnership -- except for marriages entered into after November 5, 2008.  This marriage 
exception renders couples who were married elsewhere and then relocate to California without a 
clear way to enforce the rights related to their legal relationship.  These rights include the ability 
to provide health insurance to a partner; intestate succession; access to a hospitalized partner; as 
well as the ability to file to dissolve a domestic partnership.   
 
There is no logical reason to treat an out-of-state marriage entered into after November 5, 2008 
differently from an out-of-state marriage entered into before that date; or a civil union; or a 
domestic partnership.  This is also consistent with Family Code section 308, subdivision (c) 
which provides that same-sex couples who married after November 5, 2008 shall have the same 
rights as are granted to spouses, with the sole exception of the designation of "marriage."  
Spouses have the right in California to dissolve their union. 
 
Pending in the Assembly is AB 2700 (Ma) which, if enacted, would enable couples who are both 
married and registered domestic partners to dissolve both legal relationships in one proceeding.  
On April 5, 2010 this bill was amended to add that in marital dissolution proceeding, the court 
has jurisdiction to dissolve the status of any marriage under Section 308, subdivision (c). 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 299.2 to read as follows:   
 

§ 299.2 1 
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 A legal union of two persons of the same sex, other than including a marriage 2 
contracted on or after November 5, 2008, that was validly formed in another jurisdiction, 3 
and that is substantially equivalent to a domestic partnership as defined in this part, shall 4 
be recognized as a valid domestic partnership in this state regardless of whether it bears the 5 
name domestic partnership.6 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Valid foreign same sex unions, except for marriages contracted on or after 
November 5, 2008, that are substantially equivalent to a California domestic partnerships are 
recognized as valid California domestic partnerships regardless of nomenclature.  However, 
existing law excludes recognition of valid foreign same sex marriages contracted on or after 
November 5, 2008.  Consequently, Family Code section 299.2 appears to preclude treating these 
marriages as registered domestic partnerships.    
 
This Resolution:  Amends Family Code section 299.2 to recognize a valid foreign same sex 
marriage contracted after November 5, 2008 as equivalent to a domestic partnership. 
 
The Problem:  Proponents are concerned that the Family Code does not recognize a valid foreign 
same sex marriage contracted on or after November 5, 2008.  Because the Code does not 
recognize these marriages as equivalent to a domestic partnership, or a valid marriage, then it is 
unclear how to dissolve these relationships in California. The marriage dissolution process may 
not be appropriate because the post November 5, 2008 foreign same sex marriages are not valid 
after the passage of Proposition 8.  The domestic partnership dissolution process may not be 
appropriate because the valid foreign same sex marriages are not recognized as a domestic 
partnership. 
 
In practical application, recognizing valid same sex foreign marriages contracted on or after 
November 5, 2008 as a domestic partnership will provide the court with jurisdiction to dissolve 
the union, and provide parties and practitioners with clear direction to utilize the domestic 
partnership dissolution Judicial Council forms and domestic partnership procedures.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND / OR PERMANENT CONTACT:   J. Michelle Hahn, Downey Brand, 
LLP, 621 Capitol Mall, 18th Floor, Sacramento, CA 95814, voice 916-444-1000, 
mhahn@downeybrand.com; OR Michelle Stowell, Downey Brand, LLP, 621 Capitol Mall, 18th 
Floor, Sacramento, CA 95814, voice 916-444-1000, mstowell@downeybrand.com; 
 
RESPONSIBLE FLOOR DELEGATE:  J. Michelle Hahn OR Michelle Stowell 
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RESOLUTION 03-04-2010 
 
DIGEST 
Juvenile Dependency:  Periodic Report for Dependent Minor Parents 
Amends Welfare and Institutions Code section 366.1 to include the reporting of services 
provided to dependent teen parents whose children are also dependents. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
Amends Welfare and Institutions Code section 366.1 to include the reporting of services 
provided to dependent teen parents whose children are also dependents.  This resolution should 
be approved in principle because it provides accountability for efforts made to assist dependent 
parents to reunify with their children.  
 
Research conducted in California, New York, and in several midwestern states confirms that the 
phenomenon of teens parenting while in foster care is real, yet the mechanisms to account for the 
services provided to these parents are lacking.  The Children’s Law Center of Los Angeles 
reports the lack of continuity of services as a major challenge facing parenting teens in foster 
care.  Research conducted by Wald and Martinez in 2003 found that many of the services 
provided fail to include mothers as full participants and beneficiaries in these programs.  Further, 
many other services are designed for adults. 
 
In 2004, the California Legislature enacted SB 1178, the Teen Parents in Foster Care Act.  One 
goal of the law was to ensure that minor parents be given adequate resources, support, and 
guidance to be able to successfully parent their children.  
 
Welfare and Institutions Code section 366.1 requires social workers to submit a report that 
provides the court with a factual discussion of child protective services provided to the family.  
This resolution would require that where the parent is a minor in foster care, the report shall 
additionally provide information on what age and developmental-appropriate services were 
provided to the teen parent to facilitate permanency for the child and/or reunification with the 
teen parent.  
 
Where the teen is also a foster child, the focus is often placed on addressing the issues that 
brought the teen into the system.  By requiring that the report include age and developmental-
appropriate services provided to the teen as parent, this resolution furthers the goals of the Teen 
Parents in Foster Care Act.  
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Welfare and Institutions Code section 366.1  to read as follows: 
 
   

§ 366.1. 1 
Each supplemental report required to be filed pursuant to Section 366 shall include, 2 

but not be limited to, a factual discussion of each of the following subjects: 3 
(a) Whether the county welfare department social worker has considered child 4 

protective services, as defined in Chapter 5 (commencing with Section 16500) of Part 4 of 5 
Division 9, as a possible solution to the problems at hand, and has offered those services to 6 
qualified parents, if appropriate under the circumstances.  If the qualified parent is a teen in 7 
foster care, the supplemental report shall specifically set forth the age and developmental-8 
appropriate services that were provided to the teen parent in foster care to allow the parent 9 
to provide a permanent and safe home for the child or to facilitate reunification consistent 10 
with Welfare and Institutions Code Section 16002.5. 11 

(b) What plan, if any, for the return and maintenance of the child in a safe home is 12 
recommended to the court by the county welfare department social worker. 13 

(c) Whether the subject child appears to be a person who is eligible to be 14 
considered for further court action to free the child from parental custody and control. 15 

(d) What actions, if any, have been taken by the parent to correct the problems that 16 
caused the child to be made a dependent child of the court. 17 

(e) If the parent or guardian is unwilling or unable to participate in making an 18 
educational decision for his or her child, or if other circumstances exist that compromise 19 
the ability of the parent or guardian to make educational decisions for the child, the county 20 
welfare department or social worker shall consider whether the right of the parent or 21 
guardian to make educational decisions for the child should be limited. If the supplemental 22 
report makes that recommendation, the report shall identify whether there is a responsible 23 
adult available to make educational decisions for the child pursuant to Section 361. 24 

(f) (1) Whether the child has any siblings under the court's jurisdiction, and, if any 25 
siblings exist, all of the following: 26 

(A) The nature of the relationship between the child and his or her siblings. 27 
(B) The appropriateness of developing or maintaining the sibling relationships 28 

pursuant to Section 16002. 29 
(C) If the siblings are not placed together in the same home, why the siblings are 30 

not placed together and what efforts are being made to place the siblings together, or why 31 
those efforts are not appropriate. 32 

D) If the siblings are not placed together, the frequency and nature of the visits 33 
between siblings. 34 

(E) The impact of the sibling relationships on the child's placement and planning 35 
for legal permanence. 36 

(2) The factual discussion shall include a discussion of indicators of the nature of 37 
the child's sibling relationships, including, but not limited to, whether the siblings were 38 
raised together in the same home, whether the siblings have shared significant common 39 
experiences or have existing close and strong bonds, whether either sibling expresses a 40 
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desire to visit or live with his or her sibling, as applicable, and whether ongoing contact is 41 
in the child's best emotional interests. 42 

(g) Whether a child who is 10 years of age or older and who has been in an out-of-43 
home placement for six months or longer has relationships with individuals other than the 44 
child's siblings that are important to the child, consistent with the child's best interests, and 45 
actions taken to maintain those relationships. The social worker shall ask every child who 46 
is 10 years of age or older and who has been in an out-of-home placement for six months 47 
or longer to identify any individuals other than the child's siblings who are important to the 48 
child, consistent with the child's best interest. The social worker may ask any other child to 49 
provide that information, as appropriate. 50 

(h) The implementation and operation of the amendments to subdivision (g) 51 
enacted at the 2005-06 Regular Session shall be subject to appropriation through the 52 
budget process and by phase, as provided in Section 366.35.53 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS: 
 
Existing Law:  In 2004, the Legislature added section 16002.5 to the Welfare and Institutions 
Code, enacting the “Teen Parents in Foster Care Act,” (Senate Bill 1178, chapter 841).  In 
Section 1 of Senate Bill 1178 as enacted, the Legislature specifically found and declared that 
“Teen parents in foster care have less access to traditional support systems than are typically 
available to minor and first time parents. Additionally, expectations placed on dependent teen 
parents are frequently unrealistic and inconsistent with their age and developmental level.  
However, dependent minor parents, given opportunities, adequate resources, support, and 
guidance, are able to successfully parent their children.”  (Chapter 841 of 2004, page 2) 
 
Under Welfare and Institutions Code section 366.1, for every child removed from their parent 
and in foster care, the court receives a report from the social worker, with the contents of the 
report required to be filed. 
 
This Resolution:  Would inform the court and all parties of the services that the social worker has 
provided to the teen parent to allow for successful parenting. 
 
The Problem:  The reality of teen parents in foster care is that they may fail to execute follow-
through as to those services intended to position them for reunification and enhance their 
parenting skills.  There is no effective way for all parties to monitor and ensure that the teen 
parent is given the adequate resources to successfully parent his or her child.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT:  Maria Sanders, 712 Main Street, Suite 200, 
Woodland, CA  95695; fax (530) 668-5866; email: msanders@legintent.com 
 
RESPONSIBLE FLOOR DELEGATE:  Maria Sanders 
 
COUNTER ARGUMENTS 
 
FAMILY LAW SECTION 
 
RECOMMENDATION:  APPROVE IN PRINCIPLE 
 
The Family Law Section Executive Committee (FLEXCOM) supports resolution 03-04-2010, 
15-0-1.  FLEXCOM agrees that this change may assist in monitoring and ensuring that the teen 
parent is given adequate resources to successfully parent his/her child. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
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RESOLUTION 03-05-2010 
 
DIGEST 
Juvenile Dependency: Additional Time for Dependent Minor Parents to Reunify 
Amends Welfare and Institutions Code section 366.21 to give minor parents in foster care, whose 
child is under age three, 12 months to reunite with the child. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Welfare and Institutions Code section 366.21 to give minor parents in 
foster care, whose child is under age three, 12 months to reunite with the child.  This resolution 
should be approved in principle because it provides more time for minor parents already dealing 
with their own neglect or abuse issues to reunify with their children.  
 
The Welfare & Institutions Code section 366.21 hearing is held 6 months after the court has 
adjudged a child to be a dependent of the court.  At this hearing, the court must determine 
whether it can safely return the child to the parents.  If not, the court may order additional 
reunification services or set a hearing to consider other permanency options.  A child who was 
under age three when removed, or one who is a member of a sibling group as defined by the 
statute, may qualify for twelve months rather than 6 months of reunification services.  This 
resolution would add teenage parents in foster care as a group entitled to 12 months of services 
under this section.  
 
In enacting the Teen Parents in Foster Care Act of 2004, the Legislature found that teen parents 
in foster care have less access to support services available to other parents and that, when 
provided, the services are often not age or developmentally appropriate for this group.  (Senate 
Bill 1178, chapter 841.) 
 
Minor parents in foster care are required to comply with their own case plans designed to address 
the issues that brought them into the system.  Additionally, they may be required to visit with 
their own parents and siblings.  Often their own child may be placed in a separate foster home 
requiring additional visits with the child.  Scheduling visits alone can be daunting, as the minor 
parent must go to school and participate in therapy and other court-ordered services.   
 
Though extending the service period from six to twelve months could prolong efforts to achieve 
permanency for the child, the extension is more likely to benefit both minor parent and child if 
the goal of reunification is achieved. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend both operative versions of Welfare and Institutions Code section 366.21 to 
read as follows: 

§ 366.21.   1 
(Repealed January 1, 2014)  2 

(a) Every hearing conducted by the juvenile court reviewing the status of a 3 
dependent child shall be placed on the appearance calendar. The court shall advise all 4 
persons present at the hearing of the date of the future hearing and of their right to be 5 
present and represented by counsel. 6 

(b) Except as provided in Sections 294 and 295, notice of the hearing shall be 7 
provided pursuant to Section 293. 8 

(c) At least 10 calendar days prior to the hearing, the social worker shall file a 9 
supplemental report with the court regarding the services provided or offered to the parent 10 
or legal guardian to enable him or her to assume custody and the efforts made to achieve 11 
legal permanence for the child if efforts to reunify fail, including, but not limited to, efforts 12 
to maintain relationships between a child who is 10 years of age or older and has been in 13 
out-of-home placement for six months or longer and individuals who are important to the 14 
child, consistent with the child's best interests; the progress made; and, where relevant, the 15 
prognosis for return of the child to the physical custody of his or her parent or legal 16 
guardian; and shall make his or her recommendation for disposition. If the child is a 17 
member of a sibling group described in subparagraph (C) of paragraph (1) of subdivision 18 
(a) of Section 361.5, the report and recommendation may also take into account those 19 
factors described in subdivision (e) relating to the child's sibling group. If the 20 
recommendation is not to return the child to a parent or legal guardian, the report shall 21 
specify why the return of the child would be detrimental to the child. The social worker 22 
shall provide the  parent or legal guardian, counsel for the child, and any court-appointed 23 
child advocate with a copy of the report, including his or her recommendation for 24 
disposition, at least 10 calendar days prior to the hearing. In the case of a child removed 25 
from the physical custody of his or her parent or legal guardian, the social worker shall, at 26 
least 10 calendar days prior to the hearing, provide a summary of his or her 27 
recommendation for disposition to any foster parents, relative caregivers, and certified 28 
foster parents who have been approved for adoption by the State Department of Social 29 
Services when it is acting as an adoption agency in counties that are not served by a county 30 
adoption agency or by a licensed county adoption agency, community care facility, or 31 
foster family agency having the physical custody of the child. The social worker shall 32 
include a copy of the Judicial Council Caregiver Information Form (JV-290) with the 33 
summary of recommendations to the child's foster parents, relative caregivers, or foster 34 
parents approved for adoption, in the caregiver's primary language when available, along 35 
with information on how to file the form with the court. 36 

(d) Prior to any hearing involving a child in the physical custody of a community 37 
care facility or a foster family agency that may result in the return of the child to the 38 
physical custody of his or her parent or legal guardian, or in adoption or the creation of a 39 
legal guardianship, the facility or agency shall file with the court a report, or a Judicial 40 



 03-05-3

Council Caregiver Information Form (JV-290), containing its recommendation for 41 
disposition. Prior to the hearing involving a child in the physical custody of a foster parent, 42 
a relative caregiver, or a certified foster parent who has been approved for adoption by the 43 
State Department of Social Services when it is acting as an adoption agency or by a 44 
licensed adoption agency, the foster parent, relative caregiver, or the certified foster parent 45 
who has been approved for adoption by the State Department of 46 
Social Services when it is acting as an adoption agency in counties that are not served by a 47 
county adoption agency or by a licensed county adoption agency, may file with the court a 48 
report containing his or her recommendation for disposition. The court shall consider the 49 
report and recommendation filed pursuant to this subdivision prior to determining any 50 
disposition. 51 

(e) At the review hearing held six months after the initial dispositional hearing, but 52 
no later than 12 months after the date the child entered foster care as determined in Section 53 
361.49, whichever occurs earlier, the court shall order the return of the child to the physical 54 
custody of his or her parent or legal guardian unless the court finds, by a preponderance of 55 
the evidence, that the return of the child to his or her parent or legal guardian would create 56 
a substantial risk of detriment to the safety, protection, or physical or emotional well-being 57 
of the child. The social worker shall have the burden of establishing that detriment. At the 58 
hearing, the court shall consider the criminal history, obtained pursuant to paragraph (1) of 59 
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent to the child's 60 
removal to the extent that the criminal record is substantially related to the welfare of the 61 
child or the parent's or guardian's ability to exercise custody and control regarding his or 62 
her child, provided the parent or legal guardian agreed to submit fingerprint images to 63 
obtain criminal history information as part of the case plan. The failure of the parent or 64 
legal guardian to participate regularly and make substantive progress in court-ordered 65 
treatment programs shall be prima facie evidence that return would be detrimental. In 66 
making its determination, the court shall review and consider the social worker's report and 67 
recommendations and the report and recommendations of any child advocate appointed 68 
pursuant to Section 356.5; and shall consider the efforts or progress, or both, demonstrated 69 
by the parent or legal guardian and the extent to which he or she availed himself or herself 70 
to services provided, taking into account the particular barriers to an incarcerated or 71 
institutionalized parent or legal guardian's access to those court-mandated services and 72 
ability to maintain contact with his or her child. 73 

Regardless of whether the child is returned to a parent or legal guardian, the court 74 
shall specify the factual basis for its conclusion that the return would be detrimental or 75 
would not be detrimental. The court also shall make appropriate findings pursuant to 76 
subdivision (a) of Section 366; and, where relevant, shall order any additional services 77 
reasonably believed to facilitate the return of the child to the custody of his or her parent or 78 
legal guardian. 79 

The court shall also inform the parent or legal guardian that if the child cannot be 80 
returned home by the 12-month permanency hearing, a proceeding pursuant to Section 81 
366.26 may be instituted. This section does not apply in a case where, pursuant to Section 82 
361.5, the court has ordered that reunification services shall not be provided. 83 

If the child was under three years of age on the date of the initial removal, or is a 84 
member of a sibling group described in subparagraph (C) of paragraph (1) of subdivision 85 
(a) of Section 86 
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361.5, and the court finds by clear and convincing evidence that the parent failed to 87 
participate regularly and make substantive progress in a court-ordered treatment plan, the 88 
court may schedule a hearing pursuant to Section 366.26 within 120 days. If, however, the 89 
court finds there is a substantial probability that the child, who was under three years of 90 
age on the date of initial removal or is a member of a sibling group described in 91 
subparagraph (C) of paragraph (1) of subdivision (a) of Section 361.5, may be returned to 92 
his or her parent or legal guardian within six months, the parent is a teenager in foster care, 93 
or that reasonable services have not been provided, the court shall continue the case to the 94 
12-month permanency hearing. 95 

For the purpose of placing and maintaining a sibling group together in a permanent 96 
home, the court, in making its determination to schedule a hearing pursuant to Section 97 
366.26 for some or all members of a sibling group, as described in subparagraph (C) of 98 
paragraph (1) of subdivision (a) of Section 361.5, shall review and consider the social 99 
worker's report and recommendations. Factors the report shall address, and the court shall 100 
consider, may include, but need not be limited to, whether the sibling group was removed 101 
from parental care as a group, the closeness and strength of the sibling bond, the ages of 102 
the siblings, the appropriateness of maintaining the sibling group together, the detriment to 103 
the child if sibling ties are not maintained, the likelihood of finding a permanent home for 104 
the sibling group, whether the sibling group is currently placed together in a preadoptive 105 
home or has a concurrent plan goal of legal permanency in the same home, the wishes of 106 
each child whose age and physical and emotional condition permits a meaningful response, 107 
and the best interest of each child in the sibling group. The court shall specify the factual 108 
basis for its finding that it is in the best interest of each child to schedule a hearing 109 
pursuant to Section 366.26 in 120 days for some or all of the members of the sibling group. 110 

If the child was removed initially under subdivision (g) of Section 300 and the 111 
court finds by clear and convincing evidence that the whereabouts of the parent are still 112 
unknown, or the parent has failed to contact and visit the child, the court may schedule a 113 
hearing pursuant to Section 366.26 within 120 days. The court shall take into account any 114 
particular barriers to a parent's ability to maintain contact with his or her child due to the 115 
parent's incarceration or institutionalization. If the court finds by clear and convincing 116 
evidence that the parent has been convicted of a felony indicating parental unfitness, the 117 
court may schedule a hearing pursuant to Section 366.26 within 120 days. 118 

If the child had been placed under court supervision with a previously noncustodial 119 
parent pursuant to Section 361.2, the court shall determine whether supervision is still 120 
necessary. The court may terminate supervision and transfer permanent custody to that 121 
parent, as provided for by paragraph (1) of subdivision (b) of Section 361.2. 122 

In all other cases, the court shall direct that any reunification services previously 123 
ordered shall continue to be offered to the parent or legal guardian pursuant to the time 124 
periods set forth in subdivision (a) of Section 361.5, provided that the court may modify 125 
the terms and conditions of those services. 126 

If the child is not returned to his or her parent or legal guardian, the court shall 127 
determine whether reasonable services that were designed to aid the parent or legal 128 
guardian in overcoming the problems that led to the initial removal and the continued 129 
custody of the child have been provided or offered to the parent or legal guardian. The 130 
court shall order that those services be initiated, continued, or terminated. 131 
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(f) The permanency hearing shall be held no later than 12 months after the date the 132 
child entered foster care, as that date is determined pursuant to Section 361.49. At the 133 
permanency hearing, the court shall determine the permanent plan for the child, which 134 
shall include a determination of whether the child will be returned to the child's home and, 135 
if so, when, within the time limits of subdivision (a) of Section 361.5. The court shall order 136 
the return of the child to the physical custody of his or her parent or legal guardian unless 137 
the court finds, by a preponderance of the evidence, that the return of the child to his or her 138 
parent or legal guardian would create a substantial risk of detriment to the safety, 139 
protection, or physical or emotional well-being of the child. The social worker shall have 140 
the burden of establishing that detriment. At the permanency hearing, the court shall 141 
consider the criminal history, obtained pursuant to paragraph (1) of subdivision (f) of 142 
Section 16504.5, of the parent or legal guardian subsequent to the child's removal to the 143 
extent that the criminal record is substantially related to the welfare of the child or the 144 
parent or legal guardian's ability to exercise custody and control regarding his or her child, 145 
provided that the parent or legal guardian agreed to submit fingerprint images to obtain 146 
criminal history information as part of the case plan. The court shall also determine 147 
whether reasonable services that were designed to aid the parent or legal guardian to 148 
overcome the problems that led to the initial removal and continued custody of the child 149 
have been provided or offered to the parent or legal guardian. For each youth 16 years of 150 
age and older, the court shall also determine whether services have been made available to 151 
assist him or her in making the transition from foster care to independent living. The 152 
failure of the parent or legal guardian to participate regularly and make substantive 153 
progress in court-ordered treatment programs shall be prima facie evidence that return 154 
would be detrimental. In making its determination, the court shall review and consider the 155 
social worker's report and recommendations and the report and recommendations of any 156 
child advocate appointed pursuant to Section 356.5, shall consider the efforts or progress, 157 
or both, demonstrated by the parent or legal guardian and the extent to which he or she 158 
availed himself or herself of services provided, taking into account the particular barriers to 159 
an incarcerated or institutionalized parent or legal guardian's access to those court-160 
mandated services and ability to maintain contact with his or her child and shall make 161 
appropriate findings pursuant to subdivision (a) of Section 366. 162 

Regardless of whether the child is returned to his or her parent or legal guardian, 163 
the court shall specify the factual basis for its decision. If the child is not returned to a 164 
parent or legal guardian, the court shall specify the factual basis for its conclusion that the 165 
return would be detrimental. The court also shall make a finding pursuant to subdivision 166 
(a) of Section 366. If the child is not returned to his or her parent or legal guardian, the 167 
court shall consider, and state for the record, in-state and out-of-state placement options. If 168 
the child is placed out of the state, the court shall make a determination whether the out-of-169 
state placement continues to be appropriate and in the best interests of the child. 170 

(g) If the time period in which the court-ordered services were provided has met or 171 
exceeded the time period set forth in subparagraph (A), (B), or (C) of paragraph (1) of 172 
subdivision (a) of Section 361.5, as appropriate, and a child is not returned to the custody 173 
of a parent or legal guardian at the permanency hearing held pursuant to subdivision (f), 174 
the court shall do one of the following: 175 

(1) Continue the case for up to six months for a permanency review hearing, 176 
provided that the hearing shall occur within 18 months of the date the child was originally 177 
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taken from the physical custody of his or her parent or legal guardian. The court shall 178 
continue the case only if it finds that there is a substantial probability that the child will be 179 
returned to the physical custody of his or her parent or legal guardian and safely 180 
maintained in the home within the extended period of time or that reasonable services have 181 
not been provided to the parent or legal guardian. For the purposes of this section, in order 182 
to find a substantial probability that the child will be returned to the physical custody of his 183 
or her parent or legal guardian and safely maintained in the home within the extended 184 
period of time, the court shall be required to find all of the following: 185 

(A) That the parent or legal guardian has consistently and regularly contacted and 186 
visited with the child. 187 

(B) That the parent or legal guardian has made significant progress in resolving 188 
problems that led to the child's removal from the home. 189 

(C) The parent or legal guardian has demonstrated the capacity and ability both to 190 
complete the objectives of his or her treatment plan and to provide for the child's safety, 191 
protection, physical and emotional well-being, and special needs. 192 

For purposes of this subdivision, the court's decision to continue the case based on 193 
a finding or substantial probability that the child will be returned to the physical custody of 194 
his or her parent or legal guardian is a compelling reason for determining that a hearing 195 
held pursuant to Section 366.26 is not in the best interests of the child. 196 

The court shall inform the parent or legal guardian that if the child cannot be 197 
returned home by the next permanency review hearing, a proceeding pursuant to Section 198 
366.26 may be instituted. The court may not order that a hearing pursuant to Section 199 
366.26 be held unless there is clear and convincing evidence that reasonable services have 200 
been provided or offered to the parent or legal guardian. 201 

(2) Order that a hearing be held within 120 days, pursuant to 202 
Section 366.26, but only if the court does not continue the case to the permanency planning 203 
review hearing and there is clear and convincing evidence that reasonable services have 204 
been provided or offered to the parents or legal guardians. 205 

(3) Order that the child remain in long-term foster care, but only if the court finds 206 
by clear and convincing evidence, based upon the evidence already presented to it, 207 
including a recommendation by the State Department of Social Services when it is acting 208 
as an adoption agency in counties that are not served by a county adoption agency or by a 209 
licensed county adoption agency, that there is a compelling reason for determining that a 210 
hearing held pursuant to Section 366.26 is not in the best interest of the child because the 211 
child is not a proper subject for adoption and has no one willing to accept legal 212 
guardianship. For purposes of this section, a recommendation by the State Department of 213 
Social Services when it is acting as an adoption agency in counties that are not served by a 214 
county adoption agency or by a licensed county adoption agency that adoption is not in the 215 
best interest of the child shall constitute a compelling reason for the court's determination. 216 
That recommendation shall be based on the present circumstances of the child and may not 217 
preclude a different recommendation at a later date if the child's circumstances change. 218 

If the court orders that a child who is 10 years of age or older remain in long-term 219 
foster care, the court shall determine whether the agency has made reasonable efforts to 220 
maintain the child's relationships with individuals other than the child's siblings who are 221 
important to the child, consistent with the child's best interests, and may make any 222 
appropriate order to ensure that those relationships are maintained. 223 
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If the child is not returned to his or her parent or legal guardian, the court shall 224 
consider, and state for the record, in-state and out-of-state options for permanent 225 
placement. If the child is placed out of the state, the court shall make a determination 226 
whether the out-of-state placement continues to be appropriate and in the best interests of 227 
the child. 228 

(h) In any case in which the court orders that a hearing pursuant to Section 366.26 229 
shall be held, it shall also order the termination of reunification services to the parent or 230 
legal guardian. The court shall continue to permit the parent or legal guardian to visit the 231 
child pending the hearing unless it finds that visitation would be detrimental to the child. 232 
The court shall make any other appropriate orders to enable the child to maintain 233 
relationships with individuals, other than the child's siblings, who are important to the 234 
child, consistent with the child's best interests. 235 

(i) (1) Whenever a court orders that a hearing pursuant to Section 236 
366.26 shall be held, it shall direct the agency supervising the child and the licensed county 237 
adoption agency, or the State Department of Social Services when it is acting as an 238 
adoption agency in counties that are not served by a county adoption agency, to prepare an 239 
assessment that shall include: 240 

(A) Current search efforts for an absent parent or parents or legal guardians. 241 
(B) A review of the amount of and nature of any contact between the child and his 242 

or her parents or legal guardians and other members of his or her extended family since the 243 
time of placement. Although the extended family of each child shall be reviewed on a case-244 
by-case basis, "extended family" for the purpose of this subparagraph shall include, but not 245 
be limited to, the child's siblings, grandparents, aunts, and uncles. 246 

(C) An evaluation of the child's medical, developmental, scholastic, mental, and 247 
emotional status. 248 

(D) A preliminary assessment of the eligibility and commitment of any identified 249 
prospective adoptive parent or legal guardian, particularly the caretaker, to include a social 250 
history including screening for criminal records and prior referrals for child abuse or 251 
neglect, the capability to meet the child's needs, and the understanding of the legal and 252 
financial rights and responsibilities of adoption and guardianship. If a proposed guardian is 253 
a relative of the minor, and the relative was assessed for foster care placement of the minor 254 
prior to January 1, 1998, the assessment shall also consider, but need not be limited to, all 255 
of the factors specified in subdivision (a) of Section 361.3. 256 

(E) The relationship of the child to any identified prospective adoptive parent or 257 
legal guardian, the duration and character of the relationship, the motivation for seeking 258 
adoption or guardianship, and a statement from the child concerning placement and the 259 
adoption or guardianship, unless the child's age or physical, emotional, or other condition 260 
precludes his or her meaningful response, and if so, a description of the condition. 261 

(F) A description of efforts to be made to identify a prospective adoptive parent or 262 
legal guardian, including, but not limited to, child-specific recruitment and listing on an 263 
adoption exchange within the state or out of the state. 264 

(G) An analysis of the likelihood that the child will be adopted if parental rights are 265 
terminated. 266 

(2) (A) A relative caregiver's preference for legal guardianship over adoption, if it 267 
is due to circumstances that do not include an unwillingness to accept legal or financial 268 
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responsibility for the child, shall not constitute the sole basis for recommending removal of 269 
the child from the relative caregiver for purposes of adoptive placement. 270 

(B) A relative caregiver shall be given information regarding the permanency 271 
options of guardianship and adoption, including the long-term benefits and consequences 272 
of each option, prior to establishing legal guardianship or pursuing adoption. 273 

(j) If, at any hearing held pursuant to Section 366.26, a guardianship is established 274 
for the minor with a relative, and juvenile court dependency is subsequently dismissed, the 275 
relative shall be eligible for aid under the Kin-GAP Program, as provided for in Article 4.5 276 
(commencing with Section 11360) of Chapter 2 of Part 3 of Division 9. 277 

(k) As used in this section, "relative" means an adult who is related to the minor by 278 
blood, adoption, or affinity within the fifth degree of kinship, including stepparents, 279 
stepsiblings, and all relatives whose status is preceded by the words "great," "great-great," 280 
or "grand," or the spouse of any of those persons even if the marriage was terminated by 281 
death or dissolution. 282 

(l) For purposes of this section, evidence of any of the following circumstances 283 
may not, in and of itself, be deemed a failure to provide or offer reasonable services: 284 

(1) The child has been placed with a foster family that is eligible to adopt a child, 285 
or has been placed in a preadoptive home. 286 

(2) The case plan includes services to make and finalize a permanent placement for 287 
the child if efforts to reunify fail. 288 

(3) Services to make and finalize a permanent placement for the child, if efforts to 289 
reunify fail, are provided concurrently with services to reunify the family. 290 

(m) The implementation and operation of the amendments to subdivisions (c) and 291 
(g) enacted at the 2005-06 Regular Session shall be subject to appropriation through the 292 
budget process and by phase, as provided in Section 366.35. 293 
 294 
§ 366.21.  295 
 (Operative January 1, 2014) 296 

(a) Every hearing conducted by the juvenile court reviewing the status of a 297 
dependent child shall be placed on the appearance calendar. The court shall advise all 298 
persons present at the hearing of the date of the future hearing and of their right to be 299 
present and represented by counsel. 300 

(b) Except as provided in Sections 294 and 295, notice of the hearing shall be 301 
provided pursuant to Section 293. 302 

(c) At least 10 calendar days prior to the hearing, the social worker shall file a 303 
supplemental report with the court regarding the services provided or offered to the parent 304 
or legal guardian to enable him or her to assume custody and the efforts made to achieve 305 
legal permanence for the child if efforts to reunify fail, including, but not limited to, efforts 306 
to maintain relationships between a child who is 10 years of age or older and has been in 307 
out-of-home placement for six months or longer and individuals who are important to the 308 
child, consistent with the child's best interests; the progress made; and, where relevant, the 309 
prognosis for return of the child to the physical custody of his or her parent or legal 310 
guardian; and shall make his or her recommendation for disposition. If the child is a 311 
member of a sibling group described in subparagraph (C) of paragraph (1) of subdivision 312 
(a) of Section 361.5, the report and recommendation may also take into account those 313 
factors described in subdivision (e) relating to the child's sibling group. If the 314 
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recommendation is not to return the child to a parent or legal guardian, the report shall 315 
specify why the return of the child would be detrimental to the child. The social worker 316 
shall provide the parent or legal guardian, counsel for the child, and any court-appointed 317 
child advocate with a copy of the report, including his or her recommendation for 318 
disposition, at least 10 calendar days prior to the hearing. In the case of a child removed 319 
from the physical custody of his or her parent or legal guardian, the social worker shall, at 320 
least 10 calendar days prior to the hearing, provide a summary of his or her 321 
recommendation for disposition to any foster parents, relative caregivers, and certified 322 
foster parents who have been approved for adoption by the State Department of Social 323 
Services when it is acting as an adoption agency in counties that are not served by a county 324 
adoption agency or by a licensed county adoption agency, community care facility, or 325 
foster family agency having the physical custody of the child. The social worker shall 326 
include a copy of the Judicial Council Caregiver Information Form (JV-290) with the 327 
summary of recommendations to the child's foster parents, relative caregivers, or foster 328 
parents approved for adoption, in the caregiver's primary language when available, along 329 
with information on how to file the form with the court. 330 

(d) Prior to any hearing involving a child in the physical custody of a community 331 
care facility or a foster family agency that may result in the return of the child to the 332 
physical custody of his or her parent or legal guardian, or in adoption or the creation of a 333 
legal guardianship, or in the case of an Indian child, in consultation with the child's tribe, 334 
tribal customary adoption, the facility or agency shall file with the court a report, or a 335 
Judicial Council Caregiver Information Form (JV-290), containing its recommendation for 336 
disposition. Prior to the hearing involving a child in the physical custody of a foster parent, 337 
a relative caregiver, or a certified foster parent who has been approved for adoption by the 338 
State Department of Social Services when it is acting as an adoption agency or by a 339 
licensed adoption agency, the foster parent, relative caregiver, or the certified foster parent 340 
who has been approved for adoption by the State Department of Social Services when it is 341 
acting as an adoption agency in counties that are not served by a county adoption agency or 342 
by a licensed county adoption agency, may file with the court a report containing his or her 343 
recommendation for disposition. The court shall consider the report and recommendation 344 
filed pursuant to this subdivision prior to determining any disposition. 345 

(e) At the review hearing held six months after the initial dispositional hearing, but 346 
no later than 12 months after the date the child entered foster care as determined in Section 347 
361.49, whichever occurs earlier, the court shall order the return of the child to the physical 348 
custody of his or her parent or legal guardian unless the court finds, by a preponderance of 349 
the evidence, that the return of the child to his or her parent or legal guardian would create 350 
a substantial risk of detriment to the safety, protection, or physical or emotional well-being 351 
of the child. The social worker shall have the burden of establishing that detriment. At the 352 
hearing, the court shall consider the criminal history, obtained pursuant to paragraph (1) of 353 
subdivision (f) of Section 16504.5, of the parent or legal guardian subsequent to the child's 354 
removal to the extent that the criminal record is substantially related to the welfare of the 355 
child or the parent's or guardian's ability to exercise custody and control regarding his or 356 
her child, provided the parent or legal guardian agreed to submit fingerprint images to 357 
obtain criminal history information as part of the case plan. The failure of the parent or 358 
legal guardian to participate regularly and make substantive progress in court-ordered 359 
treatment programs shall be prima facie evidence that return would be detrimental. In 360 
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making its determination, the court shall review and consider the social worker's report and 361 
recommendations and the report and recommendations of any child advocate appointed 362 
pursuant to Section 356.5; and shall consider the efforts or progress, or both, demonstrated 363 
by the parent or legal guardian and the extent to which he or she availed himself or herself 364 
to services provided, taking into account the particular barriers to an incarcerated or 365 
institutionalized parent or legal guardian's access to those court-mandated services and 366 
ability to maintain contact with his or her child. 367 
  Regardless of whether the child is returned to a parent or legal guardian, the court 368 
shall specify the factual basis for its conclusion that the return would be detrimental or 369 
would not be detrimental. The court also shall make appropriate findings pursuant to 370 
subdivision (a) of Section 366; and, where relevant, shall order any additional services 371 
reasonably believed to facilitate the return of the child to the custody of his or her parent or 372 
legal guardian. 373 
The court shall also inform the parent or legal guardian that if the child cannot be returned 374 
home by the 12-month permanency hearing, a proceeding pursuant to Section 366.26 may 375 
be instituted. This section does not apply in a case where, pursuant to Section 361.5, the 376 
court has ordered that reunification services shall not be provided. 377 

If the child was under three years of age on the date of the initial removal, or is a 378 
member of a sibling group described in subparagraph (C) of paragraph (1) of subdivision 379 
(a) of Section 380 
361.5, and the court finds by clear and convincing evidence that the parent failed to 381 
participate regularly and make substantive progress in a court-ordered treatment plan, the 382 
court may schedule a hearing pursuant to Section 366.26 within 120 days. If, however, the 383 
court finds there is a substantial probability that the child, who was under three years of 384 
age on the date of initial removal or is a member of a sibling group described in 385 
subparagraph (C) of paragraph 386 
(1) of subdivision (a) of Section 361.5, may be returned to his or her parent or legal 387 
guardian within six months, the parent is a teenager in foster care, or that reasonable 388 
services have not been provided, the court shall continue the case to the 12-month 389 
permanency hearing. 390 

For the purpose of placing and maintaining a sibling group together in a permanent 391 
home, the court, in making its determination to schedule a hearing pursuant to Section 392 
366.26 for some or all members of a sibling group, as described in subparagraph (C) of 393 
paragraph (1) of subdivision (a) of Section 361.5, shall review and consider the social 394 
worker's report and recommendations. Factors the report shall address, and the court shall 395 
consider, may include, but need not be limited to, whether the sibling group was removed 396 
from parental care as a group, the closeness and strength of the sibling bond, the ages of 397 
the siblings, the appropriateness of maintaining the sibling group together, the detriment to 398 
the child if sibling ties are not maintained, the likelihood of finding a permanent home for 399 
the sibling group, whether the sibling group is currently placed together in a preadoptive 400 
home or has a concurrent plan goal of legal permanency in the same home, the wishes of 401 
each child whose age and physical and emotional condition permits a meaningful response, 402 
and the best interest of each child in the sibling group. The court shall specify the factual 403 
basis for its finding that it is in the best interest of each child to schedule a hearing 404 
pursuant to Section 366.26 in 120 days for some or all of the members of the sibling group. 405 
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If the child was removed initially under subdivision (g) of Section 300 and the 406 
court finds by clear and convincing evidence that the whereabouts of the parent are still 407 
unknown, or the parent has failed to contact and visit the child, the court may schedule a 408 
hearing pursuant to Section 366.26 within 120 days. The court shall take into account any 409 
particular barriers to a parent's ability to maintain contact with his or her child due to the 410 
parent's incarceration or institutionalization. If the court finds by clear and convincing 411 
evidence that the parent has been convicted of a felony indicating parental unfitness, the 412 
court may schedule a hearing pursuant to Section 366.26 within 120 days. 413 

If the child had been placed under court supervision with a previously noncustodial 414 
parent pursuant to Section 361.2, the court shall determine whether supervision is still 415 
necessary. The court may terminate supervision and transfer permanent custody to that 416 
parent, as provided for by paragraph (1) of subdivision (b) of Section 361.2. 417 

In all other cases, the court shall direct that any reunification services previously 418 
ordered shall continue to be offered to the parent or legal guardian pursuant to the time 419 
periods set forth in subdivision (a) of Section 361.5, provided that the court may modify 420 
the terms and conditions of those services. 421 

If the child is not returned to his or her parent or legal guardian, the court shall 422 
determine whether reasonable services that were designed to aid the parent or legal 423 
guardian in overcoming the problems that led to the initial removal and the continued 424 
custody of the child have been provided or offered to the parent or legal guardian. The 425 
court shall order that those services be initiated, continued, or terminated. 426 

(f) The permanency hearing shall be held no later than 12 months after the date the 427 
child entered foster care, as that date is determined pursuant to Section 361.49. At the 428 
permanency hearing, the court shall determine the permanent plan for the child, which 429 
shall include a determination of whether the child will be returned to the child's home and, 430 
if so, when, within the time limits of subdivision (a) of Section 361.5. The court shall order 431 
the return of the child to the physical custody of his or her parent or legal guardian unless 432 
the court finds, by a preponderance of the evidence, that the return of the child to his or her 433 
parent or legal guardian would create a substantial risk of detriment to the safety, 434 
protection, or physical or emotional well-being of the child. The social worker shall have 435 
the burden of establishing that detriment. At the permanency hearing, the court shall 436 
consider the criminal history, obtained pursuant to paragraph (1) of subdivision (f) of 437 
Section 16504.5, of the parent or legal guardian subsequent to the child's removal to the 438 
extent that the criminal record is substantially related to the welfare of the child or the 439 
parent or legal guardian's ability to exercise custody and control regarding his or her child, 440 
provided that the parent or legal guardian agreed to submit fingerprint images to obtain 441 
criminal history information as part of the case plan. The court shall also determine 442 
whether reasonable services that were designed to aid the parent or legal guardian to 443 
overcome the problems that led to the initial removal and continued custody of the child 444 
have been provided or offered to the parent or legal guardian. For each youth 16 years of 445 
age and older, the court shall also determine whether services have been made available to 446 
assist him or her in making the transition from foster care to independent living. The 447 
failure of the parent or legal guardian to participate regularly and make substantive 448 
progress in court-ordered treatment programs shall be prima facie evidence that return 449 
would be detrimental. In making its determination, the court shall review and consider the 450 
social worker's report and recommendations and the report and recommendations of any 451 
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child advocate appointed pursuant to Section 356.5, shall consider the efforts or progress, 452 
or both, demonstrated by the parent or legal guardian and the extent to which he or she 453 
availed himself or herself of services provided, taking into account the particular barriers to 454 
an incarcerated or institutionalized parent or legal guardian's access to those court-455 
mandated services and ability to maintain contact with his or her child and shall make 456 
appropriate findings pursuant to subdivision (a) of Section 366. 457 

Regardless of whether the child is returned to his or her parent or legal guardian, 458 
the court shall specify the factual basis for its decision. If the child is not returned to a 459 
parent or legal guardian, the court shall specify the factual basis for its conclusion that the 460 
return would be detrimental. The court also shall make a finding pursuant to subdivision 461 
(a) of Section 366. If the child is not returned to his or her parent or legal guardian, the 462 
court shall consider, and state for the record, in-state and out-of-state placement options. If 463 
the child is placed out of the state, the court shall make a determination whether the out-of-464 
state placement continues to be appropriate and in the best interests of the child. 465 

(g) If the time period in which the court-ordered services were provided has met or 466 
exceeded the time period set forth in subparagraph (A), (B), or (C) of paragraph (1) of 467 
subdivision (a) of 468 
Section 361.5, as appropriate, and a child is not returned to the custody of a parent or legal 469 
guardian at the permanency hearing held pursuant to subdivision (f), the court shall do one 470 
of the following: 471 

(1) Continue the case for up to six months for a permanency review hearing, 472 
provided that the hearing shall occur within 18 months of the date the child was originally 473 
taken from the physical custody of his or her parent or legal guardian. The court shall 474 
continue the 475 
case only if it finds that there is a substantial probability that the child will be returned to 476 
the physical custody of his or her parent or legal guardian and safely maintained in the 477 
home within the extended period of time or that reasonable services have not been 478 
provided to the parent or legal guardian. For the purposes of this section, in order to find a 479 
substantial probability that the child will be returned to the physical custody of his or her 480 
parent or legal guardian and safely maintained in the home within the extended period of 481 
time, the court shall be required to find all of the following: 482 

(A) That the parent or legal guardian has consistently and regularly contacted and 483 
visited with the child. 484 

(B) That the parent or legal guardian has made significant progress in resolving 485 
problems that led to the child's removal from the home. 486 

(C) The parent or legal guardian has demonstrated the capacity and ability both to 487 
complete the objectives of his or her treatment plan and to provide for the child's safety, 488 
protection, physical and emotional well-being, and special needs. 489 

For purposes of this subdivision, the court's decision to continue the case based on 490 
a finding or substantial probability that the child will be returned to the physical custody of 491 
his or her parent or legal guardian is a compelling reason for determining that a hearing 492 
held pursuant to Section 366.26 is not in the best interests of the child. 493 

The court shall inform the parent or legal guardian that if the child cannot be 494 
returned home by the next permanency review hearing, a proceeding pursuant to Section 495 
366.26 may be instituted. The court may not order that a hearing pursuant to Section 496 
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366.26 be held unless there is clear and convincing evidence that reasonable services have 497 
been provided or offered to the parent or legal guardian. 498 

(2) Order that a hearing be held within 120 days, pursuant to Section 366.26, but 499 
only if the court does not continue the case to the permanency planning review hearing and 500 
there is clear and convincing evidence that reasonable services have been provided or 501 
offered to the parents or legal guardians. 502 

(3) Order that the child remain in long-term foster care, but only if the court finds 503 
by clear and convincing evidence, based upon the evidence already presented to it, 504 
including a recommendation by the State Department of Social Services when it is acting 505 
as an adoption agency in counties that are not served by a county adoption agency or by a 506 
licensed county adoption agency, that there is a compelling reason for determining that a 507 
hearing held pursuant to Section 366.26 is not in the best interest of the child because the 508 
child is not a proper subject for adoption and has no one willing to accept legal 509 
guardianship. For purposes of this section, a recommendation by the State Department of 510 
Social Services when it is acting as an adoption agency in counties that are not served by a 511 
county adoption agency or by a licensed county adoption agency that adoption is not in the 512 
best interest of the child shall constitute a compelling reason for the court's determination. 513 
That recommendation shall be based on the present circumstances of the child and may not 514 
preclude a different recommendation at a later date if the child's circumstances change. 515 

If the court orders that a child who is 10 years of age or older remain in long-term 516 
foster care, the court shall determine whether the agency has made reasonable efforts to 517 
maintain the child's relationships with individuals other than the child's siblings who are 518 
important to the child, consistent with the child's best interests, and may make any 519 
appropriate order to ensure that those relationships are maintained. 520 

If the child is not returned to his or her parent or legal guardian, the court shall 521 
consider, and state for the record, in-state and out-of-state options for permanent 522 
placement. If the child is placed out of the state, the court shall make a determination 523 
whether the out-of-state placement continues to be appropriate and in the best interests of 524 
the child. 525 

(h) In any case in which the court orders that a hearing pursuant to Section 366.26 526 
shall be held, it shall also order the termination of reunification services to the parent or 527 
legal guardian. The court shall continue to permit the parent or legal guardian to visit the 528 
child pending the hearing unless it finds that visitation would be detrimental to the child. 529 
The court shall make any other appropriate orders to enable the child to maintain 530 
relationships with individuals, other than the child's siblings, who are important to the 531 
child, consistent with the child's best interests. 532 

(i) (1) Whenever a court orders that a hearing pursuant to Section 366.26, 533 
including, when, in consultation with the child's tribe, tribal customary adoption is 534 
recommended, shall be held, it shall direct the agency supervising the child and the 535 
licensed county adoption agency, or the State Department of Social Services when it is 536 
acting as an adoption agency in counties that are not served by a county adoption agency, 537 
to prepare an assessment that shall include: 538 

(A) Current search efforts for an absent parent or parents or legal guardians. 539 
(B) A review of the amount of and nature of any contact between the child and his 540 

or her parents or legal guardians and other members of his or her extended family since the 541 
time of placement. Although the extended family of each child shall be reviewed on a case-542 
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by-case basis, "extended family" for the purpose of this subparagraph shall include, but not 543 
be limited to, the child's siblings, grandparents, aunts, and uncles. 544 

(C) An evaluation of the child's medical, developmental, scholastic, mental, and 545 
emotional status. 546 

(D) A preliminary assessment of the eligibility and commitment of any identified 547 
prospective adoptive parent or legal guardian, including the prospective tribal customary 548 
adoptive parent, particularly the caretaker, to include a social history including screening 549 
for criminal records and prior referrals for child abuse or neglect, the capability to meet the 550 
child's needs, and the understanding of the legal and financial rights and responsibilities of 551 
adoption and guardianship. If a proposed guardian is a relative of the minor, and the 552 
relative was assessed for foster care placement of the minor prior to January 1, 1998, the 553 
assessment shall also consider, but need not be limited to, all of the factors specified in 554 
subdivision (a) of Section 361.3. 555 

(E) The relationship of the child to any identified prospective adoptive parent or 556 
legal guardian, the duration and character of the relationship, the motivation for seeking 557 
adoption or guardianship, and a statement from the child concerning placement and the 558 
adoption or guardianship, unless the child's age or physical, emotional, or other condition 559 
precludes his or her meaningful response, and if so, a description of the condition. 560 

(F) A description of efforts to be made to identify a prospective adoptive parent or 561 
legal guardian, including, but not limited to, child-specific recruitment and listing on an 562 
adoption exchange within the state or out of the state. 563 

(G) An analysis of the likelihood that the child will be adopted if parental rights are 564 
terminated. 565 

(H) In the case of an Indian child, in addition to subparagraphs (A) to (G), 566 
inclusive, an assessment of the likelihood that the child will be adopted, when, in 567 
consultation with the child's tribe, a customary tribal adoption, as defined in Section 568 
366.24, is recommended. If tribal customary adoption is recommended, the assessment 569 
shall include an analysis of both of the following: 570 

(i) Whether tribal customary adoption would or would not be detrimental to the 571 
Indian child and the reasons for reaching that conclusion. 572 

(ii) Whether the Indian child cannot or should not be returned to the home of the 573 
Indian parent or Indian custodian and the reasons for reaching that conclusion. 574 

(2) (A) A relative caregiver's preference for legal guardianship over adoption, if it 575 
is due to circumstances that do not include an unwillingness to accept legal or financial 576 
responsibility for the child, shall not constitute the sole basis for recommending removal of 577 
the child from the relative caregiver for purposes of adoptive placement. 578 

(B) A relative caregiver shall be given information regarding the permanency 579 
options of guardianship and adoption, including the long-term benefits and consequences 580 
of each option, prior to establishing legal guardianship or pursuing adoption. 581 

(j) If, at any hearing held pursuant to Section 366.26, a guardianship is established 582 
for the minor with a relative, and juvenile court dependency is subsequently dismissed, the 583 
relative shall be eligible for aid under the Kin-GAP Program, as provided for in Article 4.5 584 
(commencing with Section 11360) of Chapter 2 of Part 3 of Division 9. 585 

(k) As used in this section, "relative" means an adult who is related to the minor by 586 
blood, adoption, or affinity within the fifth degree of kinship, including stepparents, 587 
stepsiblings, and all relatives whose status is preceded by the words "great," "great-great," 588 
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or "grand," or the spouse of any of those persons even if the marriage was terminated by 589 
death or dissolution. 590 

(l) For purposes of this section, evidence of any of the following circumstances 591 
may not, in and of itself, be deemed a failure to provide or offer reasonable services: 592 

(1) The child has been placed with a foster family that is eligible to adopt a child, 593 
or has been placed in a preadoptive home. 594 

(2) The case plan includes services to make and finalize a permanent placement for 595 
the child if efforts to reunify fail. 596 

(3) Services to make and finalize a permanent placement for the child, if efforts to 597 
reunify fail, are provided concurrently with services to reunify the family. 598 

(m) The implementation and operation of the amendments to subdivisions (c) and 599 
(g) enacted at the 2005-06 Regular Session shall be subject to appropriation through the 600 
budget process and by phase, as provided in Section 366.35. 601 

(n) This section shall remain in effect only until January 1, 602 
2014, and as of that date is repealed, unless a later enacted statute, that is enacted before 603 
January 1, 2014, deletes or extends that date.604 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Women Lawyers of Sacramento 
 
STATEMENT OF REASONS: 
 
Existing Law:  In 2004, the Legislature added section 16002.5 to the Welfare and Institutions 
Code, enacting the “Teen Parents in Foster Care Act,” (Senate Bill 1178, chapter 841).  In 
Section 1 of Senate Bill 1178 as enacted, the Legislature specifically found and declared that 
“Teen parents in foster care have less access to traditional support systems than are typically 
available to minor and first time parents. Additionally, expectations placed on dependent teen 
parents are frequently unrealistic and inconsistent with their age and developmental level.  
However, dependent minor parents, given opportunities, adequate resources, support, and 
guidance, are able to successfully parent their children.”  (Chapter 841 of 2004, page 2) 
 
Welfare and Institutions Code section 366.21 governs reunification services.  Under section 
366.21(e), the failure of the parent to participate regularly and make substantive progress in 
court-ordered treatment programs shall be prima facie evidence that returning the child to the 
parent would be detrimental.  If the child was under three years of age on the date of the initial 
removal, and the court finds by clear and convincing evidence that the parent failed to participate 
regularly and make substantive progress in a court-ordered treatment plan, the court may 
schedule a hearing pursuant to Section 366.26, at which the outcome of termination of parental 
rights is likely.  If, however, the court finds there is a substantial probability that the child, who 
was under three years of age on the date of initial removal may be returned to his or her parent or 
legal guardian within six moths, or that reasonable services have not been provided, the court 
shall continue the case to the 12-month permanency hearing. 
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This Resolution:  Amend Welfare and Institutions Code section 366.21(e) to include “parent is a 
teenager in foster care” to compel the court to continue the case to the 12-month permanency 
hearing.   
 
The Problem:  Teen parents whose children are removed receive the same reunification period as 
adults. Teen parents in foster care are victims of abuse and neglect, which directly impacts their 
developmental level, and may make it impossible for them to complete their reunification plan 
with the six month period.  A teen parent who fails to receive the appropriate services within the 
six-month reunification period risks having the child permanently removed, and ultimately 
termination of parental rights under Welfare and Institutions Code section 366.26.  This conflicts 
with the Legislature’s intent under the Teen Parents in Foster Care Act in section 16002.5.    
 
IMPACT STATEMENT 
 
This resolution affects no other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Maria Sanders, 712 Main Street, Suite 200, 
Woodland, CA  95695; fax (530) 668-5866; email at msanders@legintent.com 
 
RESPONSIBLE FLOOR DELEGATE:  Maria Sanders 
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RESOLUTION 03-06-2010 
 
DIGEST 
Support:  Time to Modify Spousal Support after Child Support Ends. 
Amends Family Code section 4326 to provide that a motion to modify spousal support based on 
a termination of child support must be filed within a year of that termination. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 4326 to provide that a motion to modify spousal 
support based on a termination of child support must be filed within a year of that termination.  
This resolution should be approved in principle because an appellate court has asked the 
Legislature to define the time period applicable to section 4326. 
 
Family Code section 4326 presently provides that the termination of child support creates a 
change that may be sufficient to modify spousal support.  This legislation was enacted to 
overturn In re Marriage of Lautsbaugh (1999) 72 Cal.App.4th 1131, in which the appellate court 
held that the termination of child support was not a sufficient change of circumstance to warrant 
a review of spousal support.  Practitioners objected to this opinion because spousal support is 
calculated after child support and so will usually depend on the amount of child support.  Hence, 
it would typically be appropriate to review when child support ends.  The opposition to the 
Lautsbaugh decision led to the enactment of section 4326.  However, a recent appellate court 
held in applying section 4326 that a motion to modify spousal filed 17 months after child support 
terminated was filed too late and therefore the review of spousal support was not allowed.  The 
appellate court advised the Legislature to clarify the statute’s language with regard to this time 
period.  (See In re Marriage of Kacik (2009) 179 Cal.App.4th 410.)   
 
By setting the time limit at one year, the proposed legislation will address the issue raised in 
Kacik and provide certainty to litigants and family law attorneys. 
  
The resolution also eliminates the sunset provision currently in the statute (without modification, 
the statute will expire as of January 1, 2011).  If the statute is permitted to lapse, then the rule of 
Lautsbaugh would be resurrected to provide that a termination of child support is no grounds to 
review spousal support. 
 
On June 7, 2010 in the California Senate, SB 1482 was introduced, which, if passed will 
eliminate the sunset provision of section 4326 and set the time to review spousal support after 
termination of child support to six months (rather than 12 months as proposed in this Resolution).  
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Family Code section 4326 to read as follows: 
 

§ 4326 1 
 (a) In a proceeding in which a spousal support order exists or in which the court has 2 
retained jurisdiction over a spousal support order, if a companion child support order is 3 
was in effect at the time spousal support was ordered, the termination of child support 4 
pursuant to subdivision (a) of Section 3901 constitutes a change of circumstances that may 5 
be the basis for a request for modification of spousal support. 6 
 (b) A request for modification of spousal support pursuant to this chapter shall be 7 
filed no later than 1 year after termination of child support for any child of the marriage. 8 
 (b) This section shall remain in effect only until January 1, 2011, and as of that date 9 
is repealed, unless a later enacted statute, that is enacted before January 1, 2011, deletes or 10 
extends that date.11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing law permits a court=s consideration as a change of circumstances 
warranting a request for modification of spousal support, the termination of a child support order 
by operation of law (Cal. Fam. Code § 3901(a)). 
 
In In re Marriage of Kacik (2009) 179 Cal. App 4th 410,  the appellate court, considering the 
language of Family Code section 4326, found it vague and needing clarification to resolve the 
time frame within which such a motion may be brought.  
 
This Resolution:  The proposed resolution limits such application to amend spousal support 
predicated upon a termination of child support by operation of law to a period of one year after 
the termination of child support for that child. 
 
The Problem:  According to the appellate decision, in Kacik, Family Code section 4326 fails to 
clearly state the time parameters during which such a spousal support modification may be 
sought. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Paul L. Brimberry, 2100 Northrop Avenue, 
Suite 100, Sacramento, CA 95825, voice (916) 568-8272, fax (916) 568-0118, email 
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BrimLaw@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Paul L. Brimberry 
 
COUNTER ARGUMENTS: 
 
FAMILY LAW SECTION 
 
RECOMMENDATION:  APPROVE IF AMENDED.  
 
The Family Law Section Executive Committee (FLEXCOM) has reviewed Resolution 03-06-
2009 and has voted 16-0-0 to support it if the author would amend it as follows:  remove the 
word “chapter” and insert the word “section” in paragraph (b).  FLEXCOM agrees that where a 
child reaches majority, the court should have the ability to review and modify, if appropriate, the 
spousal support order as a change of circumstance.  
  
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
We agree there may be confusion as to the termination date of a party’s ability to use this section 
as a basis for modification of spousal support.  However, the proponent does not offer a  
justification or rationale for imposition of a one year limitation.  We do not believe there should 
be a specific time limit, because there are no time limits set for a person seeking a modification 
of spousal support based on any other changes in economic circumstances, and this statute is 
nothing more than a clarification termination of child support is by law a change in economic 
circumstances.   
 
Even if this statute were repealed, parties would still be able to seek a modification of spousal 
support based on the termination of a child support order because, by definition, it is a change in 
economic circumstances.  In addition, any change in support is prospective only, based on the 
filing of a motion.  We would rather see the this statute terminated than impose this unique one 
year deadline. 
 
We also feel the additional language in section (a) is confusing and unnecessary given the 
existing language in section (a) regarding any case wherein the Court has retained jurisdiction 
over the issue of spousal support.  We would, however support a resolution which only deleted 
the sunset clause found in subdivision (b) of the existing statute. 
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RESOLUTION 03-07-2010 
 
DIGEST 
Fiduciary Duties:  Interest as Penalty for Breach 
Amends Family Code section 2102 to clarify how spousal fiduciary duties apply to post-
judgment motions to modify child or spousal support.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 2102 to clarify how spousal fiduciary duties apply 
to post-judgment motions to modify child or spousal support.  This resolution should be 
approved in principle because current law is not clear about the duration of fiduciary duties in the 
post-judgment period. 
 
Family Code section 2102 provides that spousal fiduciary duties continue “[f]rom the date of 
separation to the date of a valid, enforceable, and binding resolution of all issues relating to child 
or spousal support and professional fees . . .”  There is dispute about whether this means that the 
spousal fiduciary duties end when a judgment is entered that provides for the payment of 
support, or instead when the support obligation ends at some later date.   The judgment support is 
often modified in the interim and parties and counsel are not clear on the applicable fiduciary 
duties during this time period.  This resolution states explicitly that fiduciary duties continue 
until jurisdiction over support and fees is terminated, but clarifies that the duties are suspended 
post-judgment until a motion relating to child or spousal support is filed with the court (similar to 
the application of other discovery-related statutes). 
 
This clarification would help former spouses be more aware of and thus compliant with their 
fiduciary duties.  It is likewise helpful in clarifying that the duties after dissolution will not apply 
in the absence of a pending motion related to support or fees. 
 
The Resolutions Committee supports the amendment proposed by Flexcom which proposes to 
add “and served” to the text to clarify that the duties are suspended until a motion involving 
support or fees is file and served. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Family Code section 2102 to read as follows: 
 

§ 2102 1 
 (a) From the date of separation to the date of the distribution of the community or 2 
quasi-community asset or liability in question, each party is subject to the standards 3 
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provided in Section 721, as to all activities that affect the assets and liabilities of the other 4 
party, including, but not limited to, the following activities: 5 
 (1) The accurate and complete disclosure of all assets and liabilities in which the 6 
party has or may have an interest or obligation and all current earnings, accumulations, and 7 
expenses, including an immediate, full, and accurate update or augmentation to the extent 8 
there have been any material changes. 9 
 (2) The accurate and complete written disclosure of any investment opportunity, 10 
business opportunity, or other income-producing opportunity that presents itself after the 11 
date of separation, but that results from any investment, significant business activity 12 
outside the ordinary course of business, or other income-producing opportunity of either 13 
spouse from the date of marriage to the date of separation, inclusive.  The written 14 
disclosure shall be made in sufficient time for the other spouse to make an informed 15 
decision as to whether he or she desires to participate in the investment opportunity, 16 
business, or other potential income-producing opportunity, and for the court to resolve any 17 
dispute regarding the right of the other spouse to participate in the opportunity.  In the 18 
event of nondisclosure of an investment opportunity, the division of any gain resulting 19 
from that opportunity is governed by the standard provided in Section 2556. 20 
 (3) The operation or management of a business or an interest in a business in which 21 
the community have an interest. 22 
 (b) From the date that a valid, enforceable, and binding resolution of the disposition 23 
of the asset or liability in question is reached, until the asset or liability has actually been 24 
distributed, each party is subject to the standards provided in Section 721 as to all activities 25 
that affect the assets or liabilities of the other party.  Once a particular asset or liability has 26 
been distributed, the duties and standards set forth in Section 721 shall end as to that asset 27 
or liability. 28 
 (c) From the date of separation to the date of a valid, enforceable, and binding 29 
resolution of all issues relating to child or spousal support and professional fees 30 
jurisdiction over child or spousal support is terminated, each party is subject to the 31 
standards provided in Section 721 as to all issues relating to the support and fees, including 32 
the immediate, full, and accurate disclosure of all material facts and information regarding 33 
the income or expenses of the party.  Upon entry of a judgment for child or spousal 34 
support, the duties under this subsection shall be suspended until a motion relating to child 35 
or spousal support is filed with the court. 36 
 (d) From the date of separation to the date of a valid, enforceable, and binding 37 
resolution of all issues relating to professional fees, each party is subject to the standards 38 
provided in Section 721 as to all issues relating to professional fees, including the 39 
immediate, full, and accurate disclosure of all material facts and information regarding the 40 
income or expenses of the party.41 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Family Code section 2102(c) provides that from the date of separation until “the 
date of a valid, enforceable, and binding resolution of all issues relating to child or spousal 
support…” each party is subject to the standards provided in Family Code section 721 as to all 
issues relating to support, including the “immediate, full and accurate disclosure of all material 
facts and information regarding the income or expenses of the party.” 
 
Section 721 creates a fiduciary obligation to affirmatively provide, among other things, the 
party’s current financial information to the other party. 
 
This Resolution:  Amends Family Code section 2102(c) to clarify that the affirmative obligation 
to provide current financial information to the other party applies to post-judgment motions to 
modify child and spousal support.  It also strikes that portion of Section 2102(c) dealing with 
professional fees and restates it in a new subsection (d). 
 
The Problem:  In the vast majority of cases, the court retains jurisdiction to modify child or 
spousal support following entry of judgment.  This has lead to confusion as to whether the 
fiduciary duties under Family Code section 721 apply to post-judgment motions to modify 
support since the code states that such duties apply only until the date of a “valid, enforceable, 
and binding resolution” of all issues regarding support.  Some contend a judgment constitutes 
such a “binding resolution” while others contend that a judgment cannot constitute such a 
“binding resolution” so long as the court retains jurisdiction to modify support. 
 
This amendment would clarify that the duties under Family Code section 721 apply to post-
judgment motions to modify support, but that the duties under that section would be suspended 
until a motion to modify support was actually filed with the court.  This amendment would also 
be in keeping, and in furtherance of, the stated policy of the State of California to insure total and 
full disclosure of information in family law matters. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Diane Wasznicky, Bartholomew & 
Wasznicky, 4740 Folsom Blvd., Sacramento, CA  95816, voice (916) 455.5200, fax (916) 
455.6300, email Diane@DivorceWithRespect.com. 
 
RESPONSIBLE FLOOR DELEGATE: Diane Wasznicky 
 
COUNTER ARGUMENTS 
 
FAMILY LAW SECTION 
 
RECOMMENDATION: APPROVE IF AMENDED 
The Family Law Section Executive Committee (FLEXCOM) has reviewed proposed Resolution 
03-07-2010 and supports this if amended, 15-0-1 as follows:  section ( c) should be modified so 
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that the fiduciary duty provisions will only be triggered by the filing “and service” of a post-
judgment support or fee motion. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
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RESOLUTION 03-08-2010 
 
DIGEST 
Family Law:  Putative Spouse May Elect Community Property Division 
Amends Family Code section 2251 to allow for the equal division of quasi-marital property only 
upon request of the putative spouse.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Family Code section 2251 to allow for the equal division of quasi-
marital property only upon request of the putative spouse.  This resolution should be approved in 
principle because it would clarify the equitable intent of the putative spouse doctrine.  
 
Courts are routinely called upon to interpret the legislative intent of statutes.  Attempts by the 
court to decipher the intent of the legislature in Family Code section 2251 have persisted since 
the 1969 enactment of its predecessor, Family Code section 4452.  The most recent attempt came 
in In Re Marriage of Tejeda (2009) 179 Cal.App.4th 973, 982. 
 
In Tejeda, the court specifically explored whether the equity-based putative spouse doctrine 
should be applied only for the benefit of the spouse with a good faith belief in the validity of the 
marriage.  It noted that other related provisions of the Family Code supported an inference that 
the legislature intended to treat “guilty” and “innocent” parties to a putative marriage differently. 
 (Id. at 984.)  It acknowledged that commentators are split as to why sections 2254 and 2255 
grant relief only to “innocent” parties, while section 2251 does not.  The court embraced the 
position that the expression of some things in a statute necessarily means the exclusion of other 
things not expressed.  The reality here is that the court was left to guess what the legislature 
intended.  The result is that the party who entered the marriage in good faith as well as the one 
who committed fraud in entering into the marriage both receive all the privileges of putative 
status under existing law.  (If both parties have a good faith belief in the validity of the marriage, 
they both receive the benefits of a putative spouse.)  Left as is, the statute allows a “guilty” party 
to reap the fruits of fraud.   
 
The opposing view is that under the current interpretation, both parties would be bound by the 
community property rule had the marriage been valid, and therefore neither is harmed by this 
result.  The foreclosure of relief by the legislature under section 2254 and 2255, however, 
supports allowing the party without fault to choose whether the property acquired during the 
union should be divided as quasi-marital property.  This resolution would therefore promote the 
equitable purpose of the putative spouse doctrine without abandoning the public policy of 
community property.   
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 2251 to read as follows: 
 

§2251 1 
(a) If a determination is made that a marriage is void or voidable and the court finds 2 

that either party or both parties believed in good faith that the marriage was valid, and a 3 
party found to have held such belief requests such orders, the court shall: 4 
    (1) Declare the party or parties to have the status of a putative spouse. 5 
    (2) If the division of property is in issue, divide, in accordance with Division 7 6 
(commencing with Section 2500), that property acquired during the union which would 7 
have been community property or quasi-community property if the union had not been 8 
void or voidable.  This property is known as “quasi-marital property.” 9 

(b) If the court expressly reserves jurisdiction, it may make the property division at 10 
a time after the judgment.11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  In In re Marriage of Tejeda (2009) 179 Cal.App.4th 973, the court held that 
property acquired during marriage would be treated as community even when the putative 
spouse did not want such a result. 
 
This Resolution:  Would clarify that Family Code section 2251 applies only when the putative 
spouse elects such application. 
 
The Problem:  Family law has evolved to ensure that a person who enters into a marriage in good 
faith will not lose all marital rights if it later turns out that the other spouse was married or 
otherwise had knowledge that the marriage was in fact void.  For instance Family Code section 
2254 restricts an award of spousal support to the spouse who held the good faith belief in the 
marriage/the putative spouse.  Family Code section 2255 limits an award of fees to the putative 
spouse.  Likewise Family Code section 2251 should require the application of community 
property rules only when the putative spouse wishes to opt for that application.  Otherwise, the 
“guilty” spouse who knew the marriage was void (for instance because he or she was already 
married) would benefit from laws that should protect the spouse who is free from fraud. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michelene Insalaco, 100 Spear Street, Suite 
1640, San Francisco, CA 94105, voice 415-357-5050, fax 415-357-5051, e-mail 
MI@Sucherman-Insalaco.com. 
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RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 
 
COUNTER ARGUMENTS 
FAMILY LAW SECTION 
 
RECOMMENDATION:  APPROVE IN PRINCIPLE  
The Family Law Section Executive Committee (FLEXCOM) has reviewed proposed Resolution 
05-08-2009 and voted to support it, 15-0-1.  FLEXCOM agrees that the putative spouse should 
have the option of whether or not he/she wants to divide the assets and debts of the marriage 
pursuant to community property laws, or elect to opt out of the community division.  Currently 
under Marriage of Tejeda the court must divide the property pursuant to Family Code Section 
2251, even if the putative spouse does not want to do so.  This resolution, if it became law, 
would overturn this case. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
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RESOLUTION 04-01-2010 
 
DIGEST 
Attorney’s Fees: Elimination of a Positive Multiplier to the Lodestar 
Amends Civil Code section 1717 to limit any award of contractual attorneys’ fees to the lodestar 
(hours worked multiplied by hourly rate), eliminating any multiplier.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  

 
History:  
Similar to 08-03-2009 (procedure for determining fees – contract cases) which was disapproved. 
 
Reasons: 
This resolution amends Civil Code section 1717 to limit any award of contractual attorneys’ fees 
to the lodestar (hours worked multiplied by hourly rate), eliminating any multiplier.  This 
resolution should be approved in principle because the rationale for fee enhancements in private 
attorney general actions involving important public rights does not exist in Civil Code section 
1717 actions on contracts for the pursuit of purely personal financial interests.   
 
Indeed, even in private attorney general cases, the United States Supreme Court has recently held 
that there exists a strong presumption that the lodestar figure represents reasonable attorneys’ 
fees, but that presumption may be overcome in those rare circumstances in which the lodestar 
does not adequately take into account a factor that may properly be considered in determining a 
reasonable fee.  (Perdue v. Kenny A. (U.S. Apr. 21, 2010, 08-970) 2010 U.S. LEXIS 3481, 19-
20, 130 S. Ct. 1662.) 
 
As Civil Code section 1717 cases are actions on contract, the lodestar’s presumption of 
reasonableness should be the stopping point, not subject to any enhancements, as the 
qualifications and experience of the attorney are reflected in the hourly rate while the complexity 
and difficulty of the action appear in the number of hours expended.  Enhancements which serve 
only to enrich attorneys are inconsistent with the aim of Civil Code section 1717. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1717 to read as follows: 

§1717 1 
 (a)  In any action on a contract, where the contract specifically provides that 2 
attorney’s fees and costs, which are incurred to enforce that contract, shall be awarded 3 
either to one of the parties or to the prevailing party, then the party who is determined to be 4 
the party prevailing on the contract, whether he or she is the party specified in the contract 5 
or not, shall be entitled to reasonable attorney’s fees in an amount not to exceed the 6 
product of the number of reasonable attorney hours worked times a reasonable hourly rate, 7 
in addition to other costs. 8 
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 Where a contract provides for attorney’s fees, as set forth above, that provision 9 
shall be construed as applying to the entire contract, unless each party was represented by 10 
counsel in the negotiation and execution of the contract, and the fact of that representation 11 
is specified in the contract. 12 
 Reasonable attorney’s fees shall be fixed by the court, and shall be an element of 13 
the costs of suit. 14 
 Attorney’s fees provided for by this section shall not be subject to waiver by the 15 
parties to any contract which is entered into after the effective date of this section. Any 16 
provision in any such contract which provides for a waiver of attorney’s fees is void. 17 
 (b) (1) The court, upon notice and motion by a party, shall determine who is the 18 
party prevailing on the contract for purposes of this section, whether or not the suit 19 
proceeds to final judgment. 20 
 Except as provided in paragraph (2), the party prevailing on the contract shall be 21 
the party who recovered a greater relief in the action on the contract. The court may also 22 
determine that there is no party prevailing on the contract for purposes of this section. 23 
 (2) Where an action has been voluntarily dismissed or dismissed pursuant to a 24 
settlement of the case, there shall be no prevailing party for purposes of this section. 25 
 Where the defendant alleges in his or her answer that he or she tendered to the 26 
plaintiff the full amount to which he or she was entitled, and thereupon deposits in court 27 
for the plaintiff, the amount so tendered, and the allegation is found to be true, then the 28 
defendant is deemed to be a party prevailing on the contract within the meaning of this 29 
section. 30 
 Where a deposit has been made pursuant to this section, the court shall, on the 31 
application of any party to the action, order the deposit to be invested in an insured, 32 
interest-bearing account. 33 
 Interest on the amount shall be allocated to the parties in the same proportion as the 34 
original funds are allocated. 35 
 (c) In an action which seeks relief in addition to that based on a contract, if the 36 
party prevailing on the contract has damages awarded against it on causes of action not on 37 
the contract, the amounts awarded to the party prevailing on the contract under this section 38 
shall be deducted from any damages awarded in favor of the party who did not prevail on 39 
the contract. If the amount awarded under this section exceeds the amount of damages 40 
awarded the party not prevailing on the contract, the net amount shall be awarded the party 41 
prevailing on the contract and judgment may be entered in favor of the party prevailing on 42 
the contract for that net amount.43 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  In Sternwest Corp. v. Ash (1986) 183 Cal.App.3d 74, 76, the appellate court 
declared that the trial court has wide discretion to make an award, including an enhancement, in 
Civil Code section 1717 cases.  The author of this resolution is unaware of any reported 
California appellate court case which has upheld the award of a positive multiplier in a Civil 
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Code section 1717 case.  However, an increasing number of unreported cases show trial court’s 
are applying positive multipliers in Civil Code section 1717 cases. 
 
This Resolution:  Would cap the award of attorney’s fees in Civil Code section 1717 cases to the 
lodestar (hours worked x hourly rate), with no possibility of a positive multiplier being applied. 
  
The Problem:  Trial courts are beginning to award positive multipliers under Civil Code section 
1717, resulting in large attorney’s fees awards.  In doing so, the trial courts are using factors 
generally reserved for application in private attorney general actions.  
 
A trial court generally has the discretion to apply a fee enhancement, or multiplier, to the basic 
lodestar figure upon consideration of a number of factors.  Serrano v. Priest (1977) 20 Cal.3d 25, 
49 (hereinafter Serrano III).  The purpose of adjusting the lodestar by a multiplier, based on 
consideration of factors specific to the case, “is to fix the fee at the fair market value for the legal 
services provided.”  PLCM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1095, citing Serrano 
III, 20 Cal.3d at 49.  As example, one such factor is contingent risk. The California Supreme 
Court in Ketchum v. Moses (2001) 24 Cal.4th 1122 states: “The purpose of a fee enhancement, or 
so-called multiplier, for contingent risk is to bring the financial incentives for attorneys 
enforcing important constitutional rights...into line with incentives they have to undertake claims 
for which they are paid on a fee-for-services basis.”  Id. at 1132. 
 
Civil Code section 1717 is the appropriate statute to determine whether and how attorney’s fees 
should be awarded under a contract.  Sears v. Baccaglio (1998) 60 Cal.App.4th 1136, 1157.  
This includes contracts containing reciprocal or unilateral attorney fee provisions.  Sanitsas v. 
Goodin (1998) 17 Cal.4th 599, 614.   
 
Serrano III and Ketchum were private attorney general actions each involving important public 
rights.  Civil Code section 1717 cases are actions on contracts brought to pursue purely personal 
financial interests, not to vindicate or enforce important constitutional rights.  The rationale for 
fee enhancements announced in Serrano III, Ketchum, and other California cases is inapplicable 
to actions brought under Civil Code section 1717.  There is no reason to apply a positive 
multiplier in Civil Code section 1717 cases; rather, the award of attorney’s fees should be limited 
to the lodestar, i.e., the attorney’s hours worked times the attorney’s hourly rate. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Matthew A. Mallet, 214 Grant Ave., Suite 
301, San Francisco, CA 94108, voice 415-398-1082, fax 415-391-1285, e-mail 
Matthew@KBFLaw.com . 
 
RESPONSIBLE FLOOR DELEGATE:  Matthew A. Mallet 
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RESOLUTION 04-02-2010 
 
DIGEST 
Construction: Recording Notice of Commencement of Work 
Adds Civil Code sections 3091 and 3091.5 to permit recording of notices of commencement for real 
property improvements which begin after default or abandonment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Identical to Resolution 02-03-2009, which was disapproved. 
 
Reasons: 
This resolution adds Civil Code sections 3091 and 3091.5 to permit recording of notices of 
commencement for real property improvements which begin after default or abandonment. This 
resolution should be disapproved because it would lead to confusion and is not necessary. 
 
Currently, real property owners are required to obtain construction permits before undertaking certain 
improvement projects, and may also file notices of cessation and notices of completion.  Depending 
upon the scope of the project, the trades, engineers, architects, contractors and subcontractors involved 
can be numerous.  The number of notices permitted to be recorded pursuant to this resolution would also 
be numerous.  Because the recording of such notices would be permissive only, and because there is no 
requirement that notices of cessation or change of persons or entities involved be recorded, such notices 
would not be a reliable source of information as to who did what on any particular construction project. 
 
Prior owners of real property are not legally liable for construction defects unless they know about and 
fail to disclose them.  Contractors, subcontractors, and design and engineering professionals are legally 
liable for construction and design defects to the owners who hired them, and their identities are either 
known to or easily ascertainable by such owners.  Attempting to use the recorder’s office as a means of 
identifying potentially liable parties is overly burdensome, and would be incomplete and inaccurate in 
most cases.    Furthermore, since the stated purpose for the recording is to identify oneself to the public 
for purposes of asserting claims for construction defects, there is little to encourage, and much to 
discourage, the recording of the notices provided by this resolution. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to add new Civil Code sections 3091 and 3091.5 to read as follows: 
 

§ 3091. 1 
 “Notice of commencement” means a written notice, signed and verified by the 2 
owner or his or her agent, containing all of the following: 3 
 (a) The date of commencement. 4 
 (b) The name and address of the owner. 5 
 (c) The nature of the interest or estate of the owner. 6 
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 (d) A description of the site sufficient for identification, containing the street 7 
address of the site, if any. If a sufficient legal description of the site is given, the validity of 8 
the notice shall not, however, be affected by the fact that the street address recited is 9 
erroneous or that such street address is omitted. 10 
 (e) The name of the original contractor, if any, or if the notice is given only of 11 
commencement of a contract for a particular portion of such work of improvement, as 12 
provided in Section 3091.5, then the name of the original contractor under such contract, 13 
and a general statement of the kind of work to be done or materials to be furnished 14 
pursuant to such contract. 15 
 (f) The expiration date of the notice of commencement. If the contract between the 16 
owner and the original contractor named in the notice of commencement provides for a 17 
period of time for completion of the construction of the work of improvement greater than 18 
1 year, the notice of commencement must state that it is effective for a period of 1 year 19 
plus any additional period of time. 20 
 An owner or his or her agent, before actually commencing any work of 21 
improvement, or recommencing completion of any work of improvement after default or 22 
abandonment, may record a notice of commencement, provided that the notice of 23 
commencement is recorded in the office of the county recorder of the county in which the 24 
site is located, within 10 days after such commencement. A notice of commencement in 25 
otherwise proper form, verified and containing the information required by this section 26 
together with notarized acknowledgment shall be accepted by the recorder for recording. 27 
 If there is more than one owner, any notice of commencement signed by less than 28 
all of such co-owners shall recite the names and addresses of all of such co-owners; and 29 
provided further, that any notice of commencement signed by a successor in interest shall 30 
recite the names and addresses of his or her transferor or transferors. 31 
 If the work of improvement described in the notice of commencement is not 32 
actually commenced within 90 days after the recording thereof, such notice of 33 
commencement shall be void and of no further effect. 34 
 For the purpose of this section, owner is defined as set forth in subdivision (g) of 35 
Section 3092. 36 
 37 
§ 3091.5 38 
 Where the work of improvement is not to be made pursuant to one original 39 
contract for the work of improvement but is to be made in whole or in part pursuant to two 40 
or more original contracts, each covering a particular portion of the work of improvement, 41 
the owner may, within 42 
10 days after commencement of any such contract for a particular portion of the work of 43 
improvement, record a notice of commencement.44 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: There is no existing law that addresses notices of commencement. 
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This Resolution: The addition of proposed sections 3091 and 3091.5 of the Civil Code is 
intended to benefit contractors and lender-owners of real property. Should a lender foreclose on a 
construction project before the work is completed, a recorded notice of commencement would 
evidence the contractor’s priority. If the new owner/lender or its contractors had the right to 
record a notice of commencement, this would give the court a starting point to focus on from the 
date of recording to determine if new owner/lender or its contractors were liable for the 
construction defect. The recordation of the notice of commencement is optional, not mandatory. 
Therefore, there is no undue enforcement burden on governmental agencies and no additional 
required duty on owners. There will be no confusion of the recording of multiple notices of 
commencement and notices of completion as each notice of commencement requires a 
description of the work of improvement, or portion thereof, to be performed or materials to be 
furnished. The cost to record the notice is nominal.  
 
The Problem: There are two problems. First, a mechanic’s lien has priority on the date of 
commencement of work. However, there is no formal document that puts the world on record 
notice of such date. Second, a lender who forecloses on a construction loan before the project is 
completed takes the risk of subsequently being sued for construction defect if the lender takes 
over construction. A claimant may bring a construction defect lawsuit within ten years after 
substantial completion of the project. Accordingly, it is very difficult, expensive and time 
consuming to try to determine whether the prior owner/borrower or its contractors or the new 
owner/lender or its contractors is the cause of the construction defect. Permits are not a sufficient 
alternative because they don’t indicate a starting date of the work. They merely allow for certain 
work to be performed. Lenders could foreclose and let time pass before they get a permit and 
then let even more time pass before work re-commences. The date of foreclosure and the date a 
permit is obtained are not sufficient indicators of when a lender commences work. In addition, it 
is not likely that a new owner would be able to obtain an indemnity from a prior owner as to any 
potential construction defect claims. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Eric A. Altoon, Holme Roberts & Owen 
LLP, 800 West Olympic Boulevard, 4th Floor, Los Angeles, CA 90015, voice 213-572-4355, fax 
213-572-4400, email eric.altoon@hro.com 
 
RESPONSIBLE FLOOR DELEGATE: Eric A. Altoon 
 
COUNTER ARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

Why should the owner solely determine when commencement of a work of improvement has 
occurred?  The owner, contractor, lender and title insurance company may have different 
opinions whether the work commenced upon demolition, site clearing or other acts.  Currently, if 



  
 

04-02-4

there is a dispute, the court decides after all parties have presented facts and law supporting their 
position. 
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RESOLUTION 04-03-2010 
 
DIGEST 
Education:  Health Care to School Children 
Adds Education Code section 49414.7 to permit trained school employees to administer 
prescribed medications to school children. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Education Code section 49414.7 to permit trained school employees to 
administer prescribed medications to school children.  This resolution should be approved in 
principle because it would enable school children to receive their prescribed medications 
when a school nurse is not available. 
 
This resolution would authorize a parent-designated volunteer school employee to administer 
prescribed medications to a pupil when a credentialed school nurse or other licensed health 
care professional is not available.  The school employee would be trained and supervised in 
the administration of the prescribed medication, and would act in accordance with any 
instructions from the pupil’s doctor.  The resolution would exempt any such volunteer school 
employee from liability, so long as the employee acted in good faith and in substantial 
compliance with the instructions received. 
 
There is a shortage of school nurses.  The needs of those children who must receive 
medications during school hours would be better met if a trained school employee could 
administer those medications when a school nurse or other licensed health care professional 
is not available. 
 
This resolution is similar to AB 1802 now pending in the Assembly.  AB 1802, however, is 
limited to the administration of insulin to diabetic children.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends   
that legislation be sponsored to add Education Code section 49414.7 to read as follows: 
 

§49414.7 1 
 (a) Notwithstanding the Nursing Practice Act (Chapter 6 (commencing 2 
with Section 2700) of Division 2 of the Business and Professions Code) or any other 3 
provision of law, the parent or guardian of a pupil with a medication dependent health 4 
condition may designate one or more school employees for the purpose of 5 
administering a 6 
prescribed medication to the pupil as necessary during the regular school day, as 7 
defined in 8 
subdivision (g) of Section 601 of Title 5 of the California Code of Regulations, in the 9 
event 10 
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that a credentialed school nurse or other licensed health care professional is not  11 
immediately available on site at the school.  A parent-designated school employee may 12 
administer a prescribed medication pursuant to this section only (1) on a volunteer 13 
basis, (2) 14 
in accordance with the performance instructions set forth by the licensed health care 15 
provider of the pupil, and (3) after receiving appropriate training pursuant to 16 
subdivision  17 
(b). The parent or guardian shall file a written statement, valid for a maximum of one 18 
year,  19 
indicating the names of the school employees being designated, stating that those  20 
employees have volunteered to serve as parent-designated school employees and have  21 
submitted the letter of intent described in subdivision (d), and acknowledging the  22 
immunity from criminal and civil liability provided in subdivision (h).  The school 23 
district  24 
shall keep a copy of this statement and shall obtain the statements required by 25 
subdivision  26 
(a) of Section 49423. 27 
 (b)  A school employee may serve as a parent-designated school employee 28 
pursuant to  29 
subdivision (a) only if he or she has been trained in administering a prescribed 30 
medication  31 
by a licensed health care professional with expertise in the particular health condition 32 
the  33 
medication is being administered to treat.  A health care professional employed by the  34 
school district who provides training pursuant to this subdivision shall not be 35 
responsible  36 
for the supervision of the parent-designated school employee in administering 37 
medication to the pupil. 38 
 (c)  Within three business days of receiving a written request from the parent or  39 
guardian of a pupil with a medication dependent health condition that school staff be  40 
notified regarding the intent of the parent or guardian to designate school employees to  41 
administer a prescribed medication to the pupil, a school district shall distribute to all 42 
staff members a written notice regarding that request that contains all of the following  43 
information: 44 
 (1) A statement that the parent or guardian of a child with a medication 45 
dependent health condition is seeking to designate school employees to administer a 46 
prescribed medication to the pupil. 47 
 (2) A statement identifying the health condition to be treated and the medication  48 
prescribed; 49 
 (3)  A statement, consistent with subdivision (d), that a designee will only 50 
administer a prescribed medication on a volunteer basis and that the school district will 51 
take no action against any staff member who does not volunteer for designation. 52 
 (4)  A statement that training will be provided to all parent-designated school  53 
employees, pursuant to subdivision (b). 54 
 (5)  A statement that parent-designated school employees are protected from 55 
liability pursuant to subdivision (h). 56 
 (6)  Information regarding who to contact to volunteer to be a parent-designated  57 
school employee. 58 
 (d)  Each parent-designated school employee shall submit a voluntary letter of 59 
intent stating the employee’s willingness to serve as a parent-designated school 60 
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employee.  A school employee shall not be required or coerced in any manner to serve 61 
as a parent-designated school employee.  The school district shall take no disciplinary 62 
or retaliatory action against any school employee who does not volunteer to serve as a 63 
parent-designated school employee. 64 
 (e)  All materials necessary to administer a prescribed medication shall be 65 
provided by the parent or guardian of the pupil. 66 
 (f)  Notwithstanding any other provision of law, a licensed health care 67 
professional, including a physician, credentialed school nurse, registered nurse, or 68 
certificated public health nurse, may provide training to parent-designated school 69 
employees in the administration of a prescribed medication and supervise those 70 
employees in performing that task and such employees may administer such medication 71 
in accordance with the provisions of this section.    72 
 (g)  This section is not intended to alter or diminish the rights of pupils to 73 
receive medication at school or to restrict the persons who may be designated by the 74 
school district to administer that medication under any other provision of law.  Nothing 75 
in this section alters or diminishes the rights of eligible pupils or the obligations of 76 
school districts under the federal Individuals with Disabilities Education Act (20 U.S.C. 77 
Sec. 1400 et seq.) or Section 504 of the federal Rehabilitation Act (29 U.S.C. Sec. 701 78 
et seq.), and the federal Americans with Disabilities Act (42 U.S.C. Sec. 12101 et seq.), 79 
and the failure of a parent to designate a school employee pursuant to subdivision (a) 80 
does not alter the school district’s obligation to administer a prescribed medication 81 
under those laws. 82 
 (h)  A parent-designated school employee who, acting in good faith and in 83 
substantial compliance with the instructions of the pupil’s licensed health care 84 
professional,administers a prescribed medication pursuant to this section shall not be 85 
liable under state law in any criminal action or for civil damages in his or her individual 86 
or official capacity as a result of administering the prescribed medication.87 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Alameda County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Business and Professions Code section 2725(b)(2) and California Code of 
Regulations, title 5, section 604 explicitly authorizes certain categories of persons to 
administer medicines in California’s public schools.  Each pupil who is required to take, 
during the regular schoolday, medication prescribed for him or her by a physician, may be 
assisted by the school nurse or other designated individuals.  In the absence of a credentialed 
school nurse or other licensed nurse, a school district may provide voluntary emergency 
medical training to school personnel, as defined, to administer emergency medical assistance 
to pupils with a medication dependent health condition, subject to specified conditions.  (See 
5 Cal. Code Regs., tit. 5, § 600 et seq.; Educ. Code § 49423.)  
 
This Resolution: Would authorize a parent or guardian of a pupil with a medication 
dependent health condition, if a credentialed school nurse or other licensed health care 
professional is not immediately available onsite at the school, to designate one or more 
volunteer school employees to be authorized to administer a prescribed medication to the 
pupil as necessary during the regular school day.   
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The resolution would authorize a parent-designated school employee to administer a 
prescribed medication only (1) on a volunteer basis, (2) in accordance with the performance 
instructions set forth by the licensed health care provider of the pupil, and (3) after receiving 
appropriate training.  The resolution would authorize a licensed health care professional to 
provide training to parent-designated school employees in the administration of a prescribed 
medication and to supervise those employees in performing that task.  A parent-designated 
school employee who, acting in good faith and in substantial compliance with the instructions 
of the pupil’s licensed health care professional, administers a prescribed medication would  
not be liable in any criminal action or for civil damages in his or her individual or official 
capacity as a result of administering the prescribed medication.   
 
The Problem: The shortage of school nurses as well as the healthcare needs of all school 
children requires an expansion of the types of medications that may be administered during 
the course of the school day.  As noted in pending legislation in the California Assembly (AB 
1802) (which is similar to this resolution but is limited to the administration of insulin to 
children with diabetes) many students in California’s public schools have been diagnosed 
with health conditions which require them to receive prescribed medication at various times 
during the school day.  Receiving such prescribed medication in a timely manner is crucial in 
order to allow these students to have full access to the educational curriculum and to be able 
to attend school safely.  According to the California School Nurses Organization, there is 
only one credentialed school nurse for every 2,700 pupils in the California public school 
system. 
 
School districts need explicit options and added flexibility in providing prescribed medication 
to pupils. Parents of pupils with medication dependent health conditions should be permitted 
to designate volunteer school employees to be trained to administer a prescribed medication 
to the pupil. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: James M. Wood, Reed Smith LLP, 1999 
Harrison Street, Suite 2400, Oakland, CA 94612, 415 659 4875, JMWood@ReedSmith. com. 
 
RESPONSIBLE FLOOR DELEGATE: James. M. Wood 
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RESOLUTION 04-04-2010 
 
DIGEST 
Sex Equity in Education:  Reporting Requirements 
Adds Education Code section 253.1 to require schools to report findings of their annual review 
of 20 school districts for compliance with the Sex Equity in Education Act. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolution 07-01-2008, which was approved as amended. 
 
Reasons: 
This resolution adds Education Code section 253.1 to require schools to report findings of their 
annual review of 20 school districts for compliance with the Sex Equity in Education Act.  This 
resolution should be approved in principle because it would inform the Office of Equity of the 
status of compliance with California’s version of Title IX, and aid in enforcement of the Act. 
 
The Sex Equity in Education Act and Title IX have the public policy purpose of eliminating 
discrimination in schools on the basis of sex, but enforcement at both the federal and state levels 
needs substantial improvement.  Section 253 of the Education Code currently requires 
superintendents of schools to conduct an annual review of 20 school districts.  This resolution 
adds the requirement that superintendents report their findings, specifically stating areas found to 
be out of compliance with the Act, to the Office of Equity.  The Office of Equity and the 
Department of Education can then use the information reported to assist specific school districts 
with compliance issues, saving substantial resources, time and effort in the investigation and 
correction of non-compliance with the Act. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add section 253.1 of the Education Code to read as follows: 
 

§253.1 1 
 Pursuant to the provisions of Section 253, the Superintendent of Public 2 
Instruction’s Annual Coordinated Compliance Review Manual shall describe whether each 3 
school district reviewed was in compliance with the Sex Equity in Education Act, and 4 
where a district is out of compliance, state specifically the areas that were out of 5 
compliance. A copy of the Annual Coordinated Compliance Review Manual shall be 6 
provided to an appropriate designee within the Department of Education.7 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Women Lawyers of Sacramento 
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STATEMENT OF REASONS: 
 
Existing Law: The Sex Equity in Education Act (Education Code sections 221.5 et seq., and 
sections 66250 et seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary school (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport. Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities. 
 
Compliance with the Sex Equity in Education Act (“Act”) is left to the individual school 
districts. Section 253 of the Education Code requires Superintendents of schools to conduct an 
annual review of 20 school districts. 
 
This Resolution: This resolution would require Superintendents to report findings of their annual 
review of 20 school districts as to the Sex Equity in Education Act to the Office of Equity. 
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement. Currently, section 253 of the Education Code requires that 
superintendents review 20 school districts on an annual basis regarding compliance with sex 
discrimination laws. This resolution simply adds the requirement that superintendents report their 
findings relating to compliance with the Sex Equity in Education Act to the Office of Equity 
within the Department of Education (“Department”). This resolution would save substantial 
Department resources, time and effort. The Office of Equity could use the information to assist 
specific school districts with compliance issues. 
 
IMPACT STATEMENT:  This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Amber Pearce, P.O. Box 214314, 
Sacramento CA 95821, (916) 996-5886, fax (916) 399-0688, email amberpearce@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE: Amber Pearce 

 
COUNTER ARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

School districts are currently laying off teachers and administrators, increasing tuition and other 
fees, decreasing admissions and increasing class sizes due to budget limitations.  There is no 
money to pay for the reports requested by this resolution. 
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RESOLUTION 04-05-2010 
 
DIGEST 
California Constitution: Prohibition Against Influencing Elections 
Recommends that legislation be sponsored to amend the California Constitution to provide that 
the definition of a “person” is limited to natural persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-10-2004, which was disapproved. 
 
Reasons: 
This resolution recommends that legislation be sponsored to amend the California Constitution to 
provide that the definition of a “person” is limited to natural persons. This resolution should be 
disapproved because it would conflict with federal law. 
 
If entities in California were denied rights as persons under the State’s Constitution, the 
consequences could be far-reaching and, in many cases, at odds with the tenets of a democratic 
society.  As one example, corporations and other entities would have no Constitutional defense 
against warrantless searches of their offices, as these entities would no longer be regarded as 
people under the Fourth Amendment (see, e.g., G.M. Leasing Corp. v. United States (1977) 429 
U.S. 338, 353).  Currently the U.S. Constitution as interpreted by longstanding jurisprudence 
protects us from such consequences by guaranteeing certain constitutional rights to non-natural 
persons.  Denying such rights to non-natural persons within California almost certainly would be 
challenged as unconstitutional, as it would allow for practices within California that currently are 
prohibited by federal law. 
 
In addition to the general exclusion of entities from the definition of persons under the California 
Constitution, this resolution would deny entities in California the right to spend money to 
influence campaign elections or passage of legislation or initiatives.  While Proponent’s 
motivation to undo the effect of Citizens United v. Federal Election Commission (2010) 558 U.S. 
50, 130 S.Ct. 876 is understandable, the proposed resolution would have undesirable 
consequences well beyond limiting corporate political expenditures in certain contexts.  Also, a 
prohibition on entity financing related to any election could lead to the extinction of 
organizations such as nonprofit public-interest organizations, whose existence depends upon 
their ability to promote legislation serving the public welfare. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Constitution Article I, Section 1 to read as follows: 
 

Article I, Section 1 1 

 (a) All people are by nature free and independent and have inalienable rights.  Among 2 

these are enjoying and defending life and liberty, acquiring, possessing, and protecting 3 

property, and pursuing and obtaining safety, happiness, and privacy. 4 

(b) "Person" means any individual, and is limited to natural persons.  This section 5 

specifically excludes associations, or any business entity, including, but not limited to, a 6 

partnership, corporation, or limited liability company, and prohibits them from spending 7 

money to influence elections of public servants or passage of legislation or initiatives. 8 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Grants the same status to corporations as to natural persons.  Corporations are 
legally immortal and amoral, have limited liability for their actions, are unaccountable to the 
public.  For this reason, their interests often diverge from that of citizens of the State.   
 
This Resolution:  Would place corporations at the service of the public, the Founding Fathers 
original intent.  The way the law operates now, corporations not only have the same rights as 
citizens, they are legally immortal, and have limited liability for their actions.   
 
The Problem:  Corporations have taken advantage of the protections that the Constitution and the 
13th, 14th, and 15th amendments prescribe for human beings.  On January 21, 2010, with its ruling 
in Citizens United v. Federal Election Commission, 558 U.S. ____(2010), the Supreme Court 
ruled that corporations are persons, entitled by the U.S. Constitution to buy elections and run our 
government. Human beings are people; corporations are legal fictions. The Supreme Court is 
misguided in principle, and wrong on the law.  With these legal protections, corporations have 
taken funds from our schools, our public services, our jobs, our military, and weakened the 
significance of our votes.   
 
 Neither the Declaration of Independence nor the Constitution ever mention corporations, 
which were rare entities at our nation’s founding. But thanks to decades of rulings by Justices 
who molded the law to favor elite interests, corporations today are granted privileges that 
empower them to deny citizens the right to full self-governance. For example, the Supreme Court 
has: 
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 •prohibited routine inspections of corporate property without a warrant or prior 
permission, even though scheduling such visits may permit a company to hide threats to public 
health and safety.  See Marshall v Barlow’s, 1978 436 U.S. 307 (1978) 
 
 •struck down state laws requiring companies to disclose product origins. See 
International Dairy v. Amnestoy, 92 F.3d 67 (1996), thus creating “negative free speech rights” 
for corporations and preventing us from knowing what’s in our food. 
 
 •prohibited citizens wanting to defend their local businesses and community from 
corporate chains encroachment from enacting progressive taxes on chain stores.  See Liggett v. 
Lee, 288 U.S. 517 (1933) 
 
 •struck down state laws restricting corporate spending on ballot initiatives and referenda, 
enabling corporations to block citizen action through what, theoretically, is the purest form of 
democracy. See First National Bank of Boston v. Bellotti 435 U.S. 765 (1978). 
 
 Furthermore, corporate-driven legislation has limited the ability of local governments in 
our state to legislate for the benefit of their constituents, which makes this resolution germane. 
 
 Corporations are not persons and possess only the privileges citizens and their elected 
representatives willfully grant them. This Amendment will reverse the Court’s invention of 
corporate personhood and limit corporations to their proper role: doing business. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104 (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net; Deborah 
Lagutaris, PO Box 420563, San Francisco, CA 94142 (415) 806-1903, Fax (415) 397-3077, 
deb@debocracy.org.  
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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RESOLUTION 04-06-2010 
 
DIGEST 
Health Care:  Coverage and Care for Gender Identity Disorder 
Amends Health and Safety Code sections 1367.63 through 1367.66, and adds sections 1367.666 
and 1367.667 to require health care for persons with gender identity disorder. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
Identical to Resolutions 12-01-2008 and 10-02-2009, which were approved. 
 
Reasons: 
This resolution amends Health and Safety Code sections 1367.63 through 1367.66, and adds 
sections 1367.666 and 1367.667 to require health care for persons with gender identity disorder.  
This resolution should be approved in principle with recommended amendments because it 
would remedy a serious deficiency in the provision of health care services to persons with gender 
identity disorder. 
 
This resolution would require that mammography, cervical exams and prostate exams be covered 
based on anatomy and not on gender.  This is important and necessary because cancer of the 
breast, cervix and prostrate are associated with having those physical structures, and should not 
be denied based upon a person’s gender. 
 
This resolution places the term “gender identity disorder” in a list of “abnormal structures of the 
body” permitted to be remedied by reconstructive surgery.  This unreasonably suggests that 
persons suffering from gender identity disorder have abnormal body structures, and that the 
resolution does not intend to incorporate the DSM-IV definition, which relates to a mental, and 
not a physical, disorder.  This resolution should be amended by deleting the phrase “gender 
identity disorder” from line 16; and by changing the dates referenced at lines 104 and 110 to 
January 1, 2011. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Health and Safety Code sections 1367.63, 1367.64, 1367.65, and 1367.66 
and to add sections 1367.666 and 1367.667 to the Health and Safety Code to read as follows:  
 

§ 1367.63  1 
(a) Every health care service plan contract, except a specialized health care service 2 

plan contract, that is issued, amended, renewed, or delivered in this state on or after July 1, 3 
1999, shall cover reconstructive surgery, as defined in subdivision (c), that is necessary to 4 
achieve the purposes specified in paragraphs (1) or (2) of subdivision (c). Nothing in this 5 
section shall be construed to require a plan to provide coverage for cosmetic surgery, as 6 
defined in subdivision (d).  7 



 04-06-2

(b) No individual, other than a licensed physician competent to evaluate the 8 
specific clinical issues involved in the care requested, may deny initial requests for 9 
authorization of coverage for treatment pursuant to this section. For a treatment 10 
authorization request submitted by a podiatrist or an oral and maxillofacial surgeon, the 11 
request may be reviewed by a similarly licensed individual, competent to evaluate the 12 
specific clinical issues involved in the care requested.  13 

(c) "Reconstructive surgery" means surgery performed to correct or repair 14 
abnormal structures of the body caused by congenital defects, developmental 15 
abnormalities, trauma, infection, tumors, gender identity disorder or disease to do either of 16 
the following:  17 

(1) To improve function.  18 
(2) To create a normal appearance, to the extent possible.  19 
(d) "Cosmetic surgery" means surgery that is performed to alter or reshape normal 20 

structures of the body in order to improve appearance.  21 
(e) In interpreting the definition of reconstructive surgery, a health care service plan 22 

may utilize prior authorization and utilization review that may include, but need not be 23 
limited to, any of the following:  24 

(1) Denial of the proposed surgery if there is another more appropriate surgical 25 
procedure that will be approved for the enrollee.  26 

(2) Denial of the proposed surgery or surgeries if the procedure or procedures, in 27 
accordance with the standard of care as practiced by physicians specializing in 28 
reconstructive surgery, offer only a minimal improvement in the appearance of the 29 
enrollee.  30 

(3) Denial of payment for procedures performed without prior authorization.  31 
(4) For services provided under the Medi-Cal program (Chapter 7 (commencing 32 

with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code), denial of 33 
the proposed surgery if the procedure offers only a minimal improvement in the 34 
appearance of the enrollee, as may be defined in any regulations that may be promulgated 35 
by the State Department of Health Services.  36 
 37 
§ 1367.64.  38 

(a) Every individual or group health care service plan contract, except for a 39 
specialized health care service plan contract, that is issued, amended, or renewed on or 40 
after January 1, 1999, shall be deemed to provide coverage for the screening and diagnosis 41 
of prostate cancer, including, but not limited to, prostate-specific antigen testing and digital 42 
rectal examinations, when medically necessary and consistent with good professional 43 
practice.  44 

(b) The medical procedures and testing described in this section will not be denied 45 
to any male-to-female transgender enrollee solely on the basis of the enrollee’s 46 
identification as a woman. Any administrative processes or procedures necessary to ensure 47 
compliance with this provision shall be promptly instituted.  48 

(b) (c) Nothing in this section shall be construed to establish a new mandated 49 
benefit or to prevent application of deductible or copayment provisions in a policy or plan, 50 
nor shall this section be construed to require that a policy or plan be extended to cover any 51 
other procedures under an individual or a group health care service plan contract. Nothing 52 
in this section shall be construed to authorize an enrollee to receive the services required to 53 
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be covered by this section if those services are furnished by a nonparticipating provider, 54 
unless the enrollee is referred to that provider by a participating physician or nurse 55 
practitioner providing care. 56 
 57 
§ 1367.65.  58 

(a) On or after January 1, 2000, every health care service plan contract, except a 59 
specialized health care service plan contract, that is issued, amended, delivered, or renewed 60 
shall be deemed to provide coverage for mammography for screening or diagnostic 61 
purposes upon referral by a participating nurse practitioner, participating certified nurse 62 
midwife, or participating physician, providing care to the patient and operating within the 63 
scope of practice provided under existing law. 64 

(b) The medical procedures and testing described in this section will not be denied 65 
to any transgender enrollee solely on the basis of the enrollee’s identification as a man. 66 
Any administrative processes or procedures necessary to ensure compliance with this 67 
provision shall be promptly instituted.  68 

(b) (c) Nothing in this section shall be construed to prevent application of 69 
copayment or deductible provisions in a plan, nor shall this section be construed to require 70 
that a plan be extended to cover any other procedures under an individual or a group health 71 
care service plan contract. Nothing in this section shall be construed to authorize a plan 72 
enrollee to receive the services required to be covered by this section if those services are 73 
furnished by a nonparticipating provider, unless the plan enrollee is referred to that 74 
provider by a participating physician, nurse practitioner, or certified nurse midwife 75 
providing care.  76 
 77 
§ 1367.66. 78 

(a) Every individual or group health care service plan contract, except for a 79 
specialized health care service plan, that is issued, amended, or renewed, on or after 80 
January 1, 2002, and that includes coverage for treatment or surgery of cervical cancer 81 
shall also be deemed to provide coverage for an annual cervical cancer screening test upon 82 
the referral of the patient's physician and surgeon, a nurse practitioner, or certified nurse 83 
midwife, providing care to the patient and operating within the scope of practice otherwise 84 
permitted for the licensee. 85 

(b) The coverage for an annual cervical cancer screening test provided pursuant to 86 
this section shall include the conventional Pap test, a human papillomavirus screening test 87 
that is approved by the federal Food and Drug Administration, and the option of any 88 
cervical cancer screening test approved by the federal Food and Drug Administration, upon 89 
the referral of the patient's health care provider.  90 

(c) The medical procedures and testing described in this section will not be denied 91 
to any female-to-male transgender enrollee solely on the basis of the enrollee’s 92 
identification as a man. Any administrative processes or procedures necessary to ensure 93 
compliance with this provision shall be promptly instituted.  94 

(d) Nothing in this section shall be construed to establish a new mandated benefit 95 
or to prevent application of deductible or copayment provisions in an existing plan 96 
contract. The Legislature intends in this section to provide that cervical cancer screening 97 
services are deemed to be covered if the plan contract includes coverage for cervical cancer 98 
treatment or surgery. 99 
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 100 
§ 1367.666.  101 

Every individual or group health care service plan contract, except for a specialized 102 
health care service plan contract, that is issued, amended, delivered, or renewed on or after 103 
January 1, 2009, will provide coverage for all surgical procedures necessary to treat 104 
medically-diagnosed gender identity disorder.  105 
 106 
§ 1367.667. 107 

Every individual or group health care service plan contract, except for a specialized 108 
health care service plan contract, that is issued, amended, delivered, or renewed on or after 109 
January 1, 2009, will provide coverage for all prescribed hormone treatments for 110 
medically-diagnosed gender identity disorder. 111 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS  
 
Existing Law: Allows discrimination in the provision of healthcare on the basis of an 
individual’s identification with a gender other than his or her birth gender.  
 
This Resolution: Would require health care service plans to provide care for transgender 
enrollees on an equal basis with non-transgender enrollees.  
 
The Problem: Transgender individuals face tremendous difficulties in obtaining quality 
healthcare that includes treatment for health concerns related to gender identity disorder. 
Virtually all health insurance providers and health maintenance organizations exclude sex-
change surgeries to treat gender identity disorder as either pre-existing conditions or as 
“cosmetic” surgery. Contrast this with the fact that these same insurers and health maintenance 
organizations cover surgery to (re-)assign a sex to an infant who is born intersexed, as well as 
cover hormone therapy for non-transgender individuals. See San Francisco Human Rights 
Commission, A HUMAN RIGHTS INVESTIGATION INTO THE MEDICAL 
“NORMALIZATION” OF INTERSEX PEOPLE, April 28, 2005. This exclusion of coverage for 
a serious medical condition is irrational and patently unfair. In addition, healthcare providers 
often refuse to provide screening for potentially life-threatening medical conditions arising from 
the birth gender of the transgender individual. For example, male-to-female transgender 
individuals are often denied coverage and/or testing and screening for prostate cancer. Likewise, 
female-to-male transgender individuals are often denied coverage and/or testing and screening 
for cervical cancer as well as for breast cancer. These denials are due at least in part to the fact 
that the insurance codes used (on both electronic and paper forms) to refer patients for screening 
and testing are restricted to the gender declared by the individual subscriber of the insurance 
contract. If a female-to-male transgender individual has enrolled with his insurer as a male, or 
transitioned to maleness while enrolled and informed his insurer of this fact, the health care 
codes attached to his medical record will only reflect male anatomical parts and conditions. 
Currently, health care service plans are under no onus to correct this problem. This resolution 
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will address the problems discussed by allowing transgender individuals to obtain the healthcare 
that they need.  
 
IMPACT STATEMENT: This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jo Hoenninger, HoenningerLaw, 2358 
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com with a copy to statebar@balif.org; Shawn R. Miller c/o BALIF 1800 Market 
Street, San Francisco 94102, Phone: (415) 865-5622, E-mail: statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE: Jo Hoenninger 
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RESOLUTION 04-07-2010 
 
  

DIGEST  
Initiatives: Constitutional Amendment Barring Initiatives from Eliminating or Restricting Rights   
Amends California Constitution, article II, section 8 to disallow voter initiatives that eliminate or 
restrict fundamental rights.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
  
History:  
Identical to Resolution 08-17-2009, which was approved as amended. 
  
Reasons: 
This resolution amends California Constitution, article II, section 8 to disallow voter initiatives 
that eliminate or restrict fundamental rights.  This resolution should be approved in principle 
because it would prevent a majority of voters from denying equal and protected rights to any 
minority group. 
 
This resolution ensures that California voters will not use the initiative process to amend the 
California Constitution to limit, destroy, or remove rights of any citizen or group of citizens.  
While somewhat vague in its use of the term “constitutionally-embodied fundamental rights,” the 
aim of the resolution is to affirm the function of the State Constitution as the principal source of 
equality of rights in California; and to discourage costly and divisive initiatives that would limit 
the legal rights of certain people or groups of people. 
 
Resolution 08-17-2009 was approved by the Conference as amended.  This resolution does not 
incorporate the amendment, which was to delete the words “but not all citizens” from line 
22. With such amendment, the recommendation is to approve in principle. 
  
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to propose to the electors an amendment to Article II, Section 8 of the 
California Constitution to read as follows:  
 

Art. II, § 8 1 
(a) The initiative is the power of the electors to propose statutes and amendments to 2 

the Constitution and to adopt or reject them.  3 
(b) An initiative measure may be proposed by presenting to the Secretary of State a 4 

petition that sets forth the text of the proposed statute or amendment to the Constitution 5 
and is certified to have been signed by electors equal in number to 5 percent in the case of 6 
a statute, and 8 percent in the case of an amendment to the Constitution, of the votes for all 7 
candidates for Governor at the last gubernatorial election. 8 
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(c) The Secretary of State shall then submit the measure at the next general election 9 
held at least 131 days after it qualifies or at any special statewide election held prior to that 10 
general election. The Governor may call a special statewide election for the measure.  11 

(d) An initiative measure embracing more than one subject may not be submitted to 12 
the electors or have any effect.  13 

(e) An initiative measure shall not include or exclude any political subdivision of 14 
the State from the application or effect of its provisions based upon approval or 15 
disapproval of the initiative measure, or based upon the casting of a specified percentage of 16 
votes in favor of the measure, by the electors of that political subdivision.  17 

(f) An initiative measure shall not contain alternative or cumulative provisions 18 
wherein one or more of those provisions would become law depending upon the casting of 19 
a specified percentage of votes for or against the measure.  20 

(g) An initiative measure that eliminates or restricts the constitutionally-embodied 21 
fundamental rights of any citizen or group of citizens but not all citizens may not be 22 
submitted to the electors or have any effect.23 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS  
 
Existing Law: Under existing law, there is no explicit bar to initiatives that seek to eliminate or 
restrict the constitutionally-guaranteed fundamental rights of individual citizens or a group of 
citizens.  
 
This Resolution: Seeks to create a safeguard so that voters cannot use the initiative process to 
eliminate or restrict constitutionally-guaranteed fundamental rights, such as due process and 
equal protection, from any individual citizen or group of citizens.  
 
The Problem: Currently, the State Constitution does not explicitly limit the power of the people 
when acting through the initiative process to target individuals or minority groups and eliminate 
the fundamental rights of those individuals or minority groups. This has led most recently to 
Proposition 8 which, if not overturned by the California Supreme Court, will strip the 
fundamental right to marry from lesbians and gay men. If this is allowed to happen, any other 
unpopular minority could also be targeted for disparate treatment just by use of the initiative 
process.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jo Hoenninger, Hoenninger Law, 2358 
Market Street, San Francisco, CA 94114, Phone (415) 816-0440, Fax (866) 671-0096, 
Jo@HLawSF.com,  with a copy to Shawn R. Miller c/o BALIF, 1800 Market Street, San 
Francisco, CA 94102, Phone (415) 865-5622, statebar@balif.org 
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RESPONSIBLE FLOOR DELEGATE:  Jo Hoenninger 
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RESOLUTION 04-08-2010 
  

DIGEST  
International Treaties: Publicizing and Reporting 
Urges the California Legislature to adopt Assembly Concurrent Resolution No. 129 to request  
the Attorney General to publicize and facilitate the reports required by three U. S. treaties. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION     
APPROVE IN PRINCIPLE 
 
History:     
No similar resolutions found. 
 
Reasons: 
This resolution urges the California Legislature to adopt Assembly Concurrent Resolution No. 
129 to request  the Attorney General to publicize and facilitate the reports required by three U. S. 
treaties.  This resolution should be approved in principle because it would assist the United 
States to fulfill the reporting obligations it undertook in entering into the specified civil and 
human rights treaties; and would provide to state and local agencies the information and forms 
they need in order to submit valuable local and regional information to the United Nations (UN) 
committees charged with collecting the same. 
 
Between 1992 and 1994, the United States entered into three treaties:  (1) the International 
Covenant on Civil and Political Rights (ICCPR), (2) the International Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (ICAT), and (3) the 
International Convention on the Elimination of All Forms of Racial Discrimination (ICERD).   
 
In 2006 and 2007, the City of Berkeley submitted its local reports to the UN committees 
concerning the CERD and CAT treaties.  The submission of these reports benefited the 
municipality, with heightened awareness on the significance of enforcing human rights, and was 
welcomed by the UN committees.  Those committees issued concluding observations that they 
expect to receive information at the local level in all future United States reports.   
 
California is esteemed as a leader in a number of areas.  By submitting the reports requested by 
the UN committees, California can become the first state in the nation to prepare and file such  
reports, and can assist the United States in fulfilling its reporting obligations.   
 
Assembly Concurrent Resolution No. 129 was introduced by Assemblyman Monning on 
February 18, 2010, referred to the Assembly Judiciary Committee on May 28, 2010, amended in 
the Assembly on June 2, 2010, and confirmed by the Assembly Judiciary Committee on June 15, 
2010. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations urges the California legislature 
to adopt Assembly Concurrent Resolution No. 129 which reads as follows: 
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§129 1 

 WHEREAS, California is a coastal state populated by many native people and 2 

immigrants from all nations that has long recognized its role in the United States and in the 3 

local community; and 4 

 WHEREAS, The City and County of San Francisco was proud to serve as the site 5 

for the founding of the United Nations and the United Nations Charter, which was agreed 6 

to by the United States in 1945; and 7 

 WHEREAS, In 1992, the United States agreed to the International Covenant on 8 

Civil and Political Rights (ICCPR), a treaty that includes many of the rights set forth in the 9 

United States Bill of Rights and in the Universal Declaration of Human Rights, in which 10 

the United States made commitments to (1) publicize the text of the treaty throughout its 11 

states and territories, and (2) make reports every five years to the Human Rights 12 

Committee of the United Nations that administers the ICCPR, including reports at the 13 

federal, state, and local levels; and 14 

 WHEREAS, In 1994 the United States agreed to the International Convention 15 

Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (ICAT), 16 

a treaty including some of the provisions in the Eighth Amendment to the United States 17 

Constitution, in which the United States made commitments to (1) publicize the text of the 18 

treaty throughout its states and territories, and (2) make reports every four years to the 19 

United Nations Committee Against Torture (CAT) administering the ICAT, including 20 

reports at the federal, state, and local levels; and 21 

 WHEREAS, In 1994, the United States agreed to the International Convention on 22 

the Elimination of All Forms of Racial Discrimination (ICERD) a treaty including 23 

provisions of the 13th, 14th, 15th, and 24th Amendments to the United States Constitution, in 24 

which the United States made commitments to (1) publicize the text of the treaty 25 

throughout its states and territories, and (2) make reports every two years to the United 26 

Nations Committee on Elimination of Racial Discrimination (CERD), including reports at 27 

the federal, state, and local levels; and 28 

 WHEREAS, To date, California has not received a formal notice from the United 29 

States Department of State that reports are due under these treaties and has failed to make 30 

any required report to any of the three United Nations committees; and 31 

 WHEREAS, In 1994, the City of Berkeley, informed of the treaties by its Peace 32 

and Justice Commission, submitted its initial report to the Human Rights Committee, and 33 

in 2006 and 2007, submitted its local reports to the CERD and CAT under city council 34 

resolutions; and 35 

 WHEREAS, City officials in Berkeley found that these submissions heightened 36 

awareness among city officials and staff of the significance of their enforcing human 37 

rights; and 38 

 WHEREAS, The members of the three United Nations committees recently used 39 

information from unofficial reports by nongovernmental organizations in their concluding 40 

observations that they expect to receive information at the local level in all future United 41 

States reports; and 42 

 WHEREAS, all of the facts and statistics needed to make the reports to the three 43 

United Nations committees are available in reports already prepared by the state for other 44 

purposes; and 45 
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 WHEREAS, California can become the first state in the nation to prepare and file 46 

the reports required under the three treaties by obtaining information from all cities and 47 

counties and from state agencies, and 48 

 WHEREAS, The next reports from the United States are due to the Human Rights 49 

Committee of the United Nations on August 8, 2010, to the CERD Committee on 50 

November 20, 2011, and to the CAT Committee on November 19, 2011; now, therefore, 51 

be it 52 

 Resolved by the Assembly of the State of California, the Senate thereof concurring 53 

That the Legislature of the State of California hereby requests the Attorney General to (1) 54 

publicize the text of the three treaties among all city, county, and state agencies, and (2) 55 

prepare templates for use by cities, counties, and state agencies on which to make concise, 56 

complete, and accurate reports that the state can merge and submit in its reports to the three 57 

United Nations committees; and be it further  58 

 Resolved, That the Chief Clerk of the Assembly transmit copies of this resolution to 59 

the Attorney General, President and Vice President of the United States, the Speaker of the 60 

House of Representatives, the Majority Leader of the Senate, to each Senator and 61 

Representative from California in the Congress of the United States, the United States 62 

Department of State, the United Nations High Commissioner of Human Rights, the Chair 63 

of the Human Rights Committee of the United Nations, the Chair of the Committee 64 

Against Torture of the United Nations, and the Chair of the Committee on Elimination of 65 

Racial Discrimination of the United Nations.66 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not provide for the Attorney General to publicize 3 specified international 
treaties to cities, counties, and state agencies, and to prepare templates for cities, counties, and 
state agencies to use to create reports pertaining to those treaties. 
 
This Resolution:  would facilitate the reporting of information already at the disposal of 
governments and agencies in a simple manner.   
 
The Problem:  Treaties are the supreme law of the land under the US Constitution, Art. VI, cl. 2.  
The US has a responsibility to fulfill the reporting obligations it voluntarily undertook when it 
agreed to the aforementioned treaties. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Ann Fagan Ginger, Meiklejohn Civil 
Liberties Institute (MCLI) 510-848-0599 (Fax) 510-848-6008 mcli@mcli.org; Deborah 
Lagutaris, PO Box 420563, San Francisco, CA 94142 (415) 806-1903, Fax (415) 397-3077, 
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deb@debocracy.org.  
 
RESPONSIBLE FLOOR DELEGATE: Dennis S. Weaver 
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RESOLUTION 04-09-2010 
 
DIGEST 
Elections: Limiting Financial Participation to Natural Born Persons 
Recommends that legislation be sponsored to amend the U.S. Constitution to prohibit any entity 
not a natural born person from spending funds for candidate elections. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that legislation be sponsored to amend the U.S. Constitution to 
prohibit any entity not a natural born person from spending funds for candidate elections.  This 
resolution should be disapproved because the resolution language is overly broad and could lead 
to restrictions on the ability of organizations to promote legislation serving the public welfare. 
 
In its decision in Citizens United v. Federal Election Commission (2010) 558 U.S. 50, 130 S.Ct. 
876, the U.S. Supreme Court reversed significant precedent allowing the regulation of corporate 
spending in candidate elections.  The decision, in the words of proponent, “pushed our system 
further out of balance than ever in history.”  We agree that a Constitutional amendment to forbid 
corporate spending for candidate elections could help to redress this imbalance. 
 
This resolution, however, could lead to harmful consequences.  While the resolution seems to 
confine its prohibition to candidate elections, the proposed language – including the phrases 
“directly or indirectly” and “in connection with” – could be read as a prohibition on entity 
financing of issue elections as well as candidate elections, thus foreclosing entities’ right to 
speak on subjects of general public interest.  Such prohibitions raise First Amendment concerns 
(see First National Bank of Boston v. Bellotti (1978) 435 U.S. 765, 787, n. 26) and could lead to 
the extinction of organizations such as nonprofit public-interest organizations, whose existence 
depends upon their ability to promote legislation serving the public welfare. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend the Constitution of the United States to add Article XXVII to read as 
follows: 
 

ARTICLE XXVII: 1 

 Section 1.  The expenditure of any funds by any business or other entity not a 2 

natural born person, directly or indirectly, in connection with or for the influencing of the 3 

election of any person to public office shall be prohibited. 4 

 Section 2.  The Congress and the several States shall have concurrent power to 5 

enforce this article by appropriate legislation.  6 
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(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  By its decision in Citizens United v. Federal Election Commission (2010) 558 
U.S. ____ decided January 21, 2010, the U.S. Supreme Court reversed a century of precedent 
and legislation regulating the involvement of corporations and other business entities in the 
political process of the U.S.  It has given to corporations the same rights to personhood as 
individuals are given, including the right to free speech as guaranteed by the First and Fourteenth 
Amendments to the Constitution and has thereby released any financial restraints that may have 
previously existed in limiting the participation of corporations and other entities in the electoral 
process.  
 
This Resolution:  Would prohibit participation in the political process to elect public officials at 
all levels of government other than by individuals.  Henceforth, contributions to the elections of 
persons to political office would be restricted to the contributions of individuals.   
 
The Problem: The political process of the U.S. has historically gone through cycles of greater or 
lesser influences of business entities as the business cycles have evolved.  From time to time, the 
acquisition of great wealth by large institutions has distorted the ability of elected persons to 
exercise their power in the best interests of their electing constituents as they have become 
dominated by the disproportionate influence of business entities in the political environment.  In 
the current era of unprecedented acquisition of power and money in the hands of the few,  the 
decision in Citizens United has pushed our system further out of balance than ever in history.  
Politics is dominated by the unfettered influence of corporate interests. 
 
The effects of Citizens United, if unrestrained, will be extensive.  As Baron Thurlow is claimed 
to have said, “You never expected justice from a company, did you? They have neither a soul to 
lose, nor a body to kick.”  The corporate drive for the acquisition of power and money, 
unrestrained, is without conscience.  Could it be otherwise that in this country an industry has 
been created to profit from the suffering of the diseased and dying while creating millionaires 
from its profits?  As Justice Stevens concludes in his dissent, “[T]he Court’s opinion is thus a 
rejection of the common sense of the American people, who have recognized a need to prevent 
corporations from undermining self-government since the founding, and who have fought against 
the distinctive corrupting potential of corporate electioneering since the days of Theodore 
Roosevelt.  It is a strange time to repudiate that common sense.  While American democracy is 
imperfect, few outside the majority of this Court would have thought its flaws included a dearth 
of corporate money in politics.” (Citizens United v. Federal Election Commission, supra, 558 
U.S. at p. 90.) 
 
IMPACT STATEMENT 
 
This proposed resolution may require the repeal of any Local, State or Federal statutes, rules and 
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regulations that would permit contributions to the election of persons to political office by any 
entity other than a natural born person. 
 
AUTHORS AND/OR PERMANENT CONTACT: Michael H. White, 11024 Balboa Blvd., 
#615, Granada Hills, CA 91344, (818) 368-0444; mhw4law@gmail.com  
 
RESPONSIBLE FLOOR DELEGATE:  Michael H. White  
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RESOLUTION 04-10-2010 
 
DIGEST 
United States Constitution: Definition of Person and Persons 
Recommends that legislation be sponsored to amend the Constitution of the United States to 
provide that the rights of a person under the U.S. Constitution and any State Constitution are 
given only to living, natural persons.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that legislation be sponsored to amend the Constitution of the 
United States to provide that the rights of a person under the U.S. Constitution and any State 
Constitution are given only to living, natural persons.  This resolution should be disapproved 
because a joint resolution now pending in the Assembly (AJR 3 (Nava)) makes a related but less 
sweeping recommendation, and because Proponent’s Constitutional amendment, if adopted, 
would have undesirable consequences beyond its stated goal of limiting corporate political 
expenditures in certain contexts. 
 
Assembly Joint Resolution No. 3 memorializes the Legislature’s disagreement with the decision 
in Citizens United v. Federal Election Commission (2010) 558 U.S. 50 and requests that 
Congress pass a Constitutional amendment that would allow Congress and state legislatures to 
place “appropriate limits on political campaign contributions and expenditures made by 
corporations in connection with elections.”  The existence of AJR 3 indicates the Legislature 
already has studied the issue addressed in Proponent’s resolution and has responded by 
proposing a Constitutional amendment that would limit political campaign expenditures by 
corporations.  AJR 3 would not, however, disturb a large body of law holding that entities are 
entitled to certain rights under the U.S. Constitution.  Proponent’s resolution, on the other hand, 
would provide that entities are not so entitled to these rights.  We believe that AJR 3 is a more 
balanced way to address the result of Citizens United than Proponent’s resolution. 
 
If adopted, Proponent’s resolution could lead to consequences at odds with the tenets of a 
democratic society.  Authorities would be empowered, for instance, to conduct warrantless 
searches of businesses, to take corporate property without just compensation and to deny public 
interest organizations the right to speak.  Currently the U.S. Constitution as interpreted by 
longstanding jurisprudence protects us from such consequences by guaranteeing certain 
constitutional rights to non-natural persons.  At the same time, the Supreme Court has held that 
entities are not entitled to all of the constitutional protections provided to private individuals 
(see, e.g., Oklahoma Press Publishing Company v. Walling (1946) 327 U.S. 186, 204-205).  
While Citizens United may have eroded this distinction in the context of entity funding of 
candidate elections, an effort to undo the effects of the decision by denying all constitutional 
protections to non-natural persons would, in our view, lead to even greater harm. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add the 28th Amendment to the United States Constitution to read as 
follows: 
 

Amendment 28 1 
 No non-governmental entity, political action committee, independent expenditure 2 
committee, corporation, union, company, partnership, association, limited liability 3 
company, legal representative, trustee, or otherwise, shall be considered a person or 4 
persons under this Constitution or any State Constitution.  The rights of a person under the 5 
United States Constitution and any State Constitution shall be afforded only to living, 6 
natural persons. 7 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: On January 21, 2010, in the decision Citizens United v. Federal Election 
Commission (2010) 558 U.S. ___, 130 S. Ct. 876, the United States Supreme Court in a 5-4 
opinion, interpreted the term “person” broadly under the Constitution to afford First Amendment 
Rights to corporations, unions, and independent expenditure committees.   
 
This Resolution: Would overturn the Citizens United decision and clarify that a person or 
persons under the United States Constitution and State Constitutions would only pertain to 
living, natural persons.    
 
The Problem: This change is necessary because the United States Supreme Court overstepped its 
bounds and ignored the doctrine of judicial restraint in granting corporations, unions and 
independent expenditure committees unfettered First Amendment rights.  This change in 
Constitutional law will have the effect of undermining our democratic processes by giving 
corporations, unions and independent expenditure committees unfair advantages,  based on their 
economic resources, in the political process. Moreover, as noted by the bipartisan passage of the 
Ethics in Government Act of 1978, previously discussed at length by the Court in Buckley v. 
Valeo (1976) 424 U.S. 1, one of the key motivations in limiting corporate political speech was to 
prevent both actual corruption or the appearance of such corruption.    
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACTS:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; (415) 453-4740 
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phone; 415-453-4777 fax; e-mail: larryaorgan@aol.com, and Barbara Figari, Figari Law, 404 
San Anselmo Avenue, San Anselmo, CA 94960 (415) 235-2100; email: barbara@figarilaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ & Barbara Figari 
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RESOLUTION 04-11-2010 
 
 

DIGEST 
Marijuana: States' Rights to Control 
Recommends the legislature and governor pass a resolution requesting the federal government 
cease preemption of the state's right to control intrastate production, distribution and use of 
marijuana. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Related to Resolution 06-09-09, which was approved as amended, and Resolution 11-04-02, 
which was withdrawn. 
 
Reasons: 
This resolution recommends the legislature and governor pass a resolution requesting the federal 
government cease preemption of the state's right to control intrastate production, distribution and 
use of marijuana.  The resolution should be disapproved because such a resolution would have 
no effect. 
 
Assembly Bill 2254 (2010-2011 Session), The Marijuana Control, Regulation, and Education 
Act, is currently pending in the Legislature, and a similar initiative will be on the ballot on 
November 2, 2010.  Both would remove marijuana and its derivatives from existing state statutes 
defining and regulating controlled substances.  Passage of either will send a far stronger message 
to the federal government about the state's intention to control intrastate production, distribution 
and use of marijuana than the resolution proposed here.   
 
Furthermore, Resolution 01-02-2010, which recommends that the legislature and governor be 
urged to support, pass and enact Assembly Bill 2254, provides the Conference with specific 
action, which this resolution does not. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that  
the legislature and governor pass a resolution requesting that federal law or agents thereof cease 
to impede or preempt the exercise of state authority with respect to adopting and implementing 
laws governing the production, distribution, or use of marijuana within a state’s border. 
  
PROPONENT: San Francisco Bay Area National Lawyers Guild  
  
STATEMENT OF REASONS  
  
Existing Law: The Controlled Substances Act, a federal statute, classifies marijuana as a 
Schedule I substance, rendering it illegal for any purpose. This law is in conflict with many 
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aspects of California’s laws regarding marijuana, particularly medical marijuana. See, e.g., 
Compassionate Use Act of 1996 (Proposition 215), codified as Health and Safety Code 
§11362.5. The federal law also conflicts with the state’s right to regulate the practice of medicine 
within its borders.  
    
This Resolution: Puts California on record with the federal government as opposing the federal 
assertion of authority to regulate the health and welfare of the citizens of California, a task 
ordinarily left to states under the exercise of police powers.  
   
The Problem: Although states have traditionally had exclusive power to make laws for the 
health, welfare, and safety of their citizens, federal law placing marijuana in the most controlled 
category of drugs arguably conflicts with a state’s right to choose to regulate marijuana as it sees 
fit, including allowing its use as a medication. Indeed, until recently, federal agents have 
routinely raided medical marijuana dispensaries in many of the 14 states that allow medical 
marijuana, even where the dispensaries were operating legally under the applicable state laws. 
The federal government should step out of the way of states that recognize medical purposes of 
the substance or choose to remove criminal sanctions for recreational use. This divestment of 
federal intervention should be achieved through refashioning of federal government policies and 
through rescheduling of marijuana into a different category under the Controlled Substances Act.   
  
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule.   
  
AUTHOR AND/OR PERMANENT CONTACT: Jesse Stout, 2219 Ward Street, Berkeley, 
CA 94705, (973) 735-4887, jessestout@gmail.com, Richard P. Koch, 268 Bush St. #3237, San 
Francisco, CA 94104, (415) 397-1060, Fax (415) 397-3077, rpkoch1@sbcglobal.net 
  
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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RESOLUTION 04-12-2010 
 
DIGEST 
Birth Certificate Modification: Changing Gender Without Surgical Requirement 
Amends Health and Safety Code section 103425 to eliminate the surgical requirement for 
changing gender on a birth certificate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Identical to Resolutions 07-05-2008 as amended and 08-15-2009, which were approved. 
 
Reasons: 
This resolution amends Health and Safety Code section 103425 to eliminate the surgical 
treatment requirement for changing gender on a birth certificate.  This resolution should be 
approved in principle because the surgical treatment requirement for a change of gender on a 
birth certificate is onerous, is not always necessary for a bona fide change of gender, and is not 
always in the best interests of the individual seeking the change. 
 
Health and Safety Code section 103425 requires an individual to undergo “surgical treatment for 
the purpose of altering his or her sexual characteristics to those of the opposite sex” in order to 
permit a change of gender identification on a birth certificate.  The growing body of quality 
medical and psychological research into gender identity disorder informs us that surgery is not 
always necessary or even appropriate for many of the people who are suffering from the 
disorder.  Less invasive measures are frequently recommended.  The diagnosis of a qualified 
medical professional, as defined precisely in the resolution, identifying an individual as a 
member of a sex other than the sex of his or her birth should be a sufficient requirement for a 
change of sex on any such individual’s birth certificate.  The resolution limits appropriately 
qualified medical professionals to those who use the Harry Benjamin standards of care as 
promulgated by the World Professional Association for Transgender Health. 
   
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Health & Safety Code section 103425 to read as 
follows:  
 

§ 103425 1 
Whenever a person born in this state (1) has been diagnosed as identifying as a 2 

member of a sex other than the sex of his or her birth by a psychologist, psychiatrist, 3 
physician, or other licensed medical professional qualified under the Harry Benjamin 4 
standards of care (promulgated by World Professional Association for Transgender Health) 5 
to render such an opinion or (2) has undergone surgical treatment for the purpose of 6 
altering his or her sexual characteristics to those of the opposite sex a sex other than the 7 
sex of his or her birth, a new birth certificate may be prepared for the person reflecting the 8 
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change of gender and any change of name accomplished by an order of a court of this state, 9 
another state, the District of Columbia, or any territory of the United States. A petition for 10 
the issuance of a new birth certificate in those cases shall be filed with the superior court. 11 
of the county where the petitioner resides.12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom  
 
STATEMENT OF REASONS  
 
Existing Law: The law currently imposes an onerous, impractical and discriminatory requirement 
that a person identifying as a member of the opposite gender undergo surgical treatment to alter 
his or her sexual characteristics in order to obtain a simple new birth certificate reflecting that 
person’s legitimate gender self-identity.  
 
This Resolution: This resolution would delete the requirement in Health & Safety Code section 
103425 that a person identifying as a member of the opposite gender obtain surgery in order to 
obtain a gender change in that person’s birth certificate.  
 
The Problem: The law currently requires a person to undergo expensive surgical operations in 
order to simply obtain a letter change (e.g., “M” to “F” or “F” to “M”) in that person’s birth 
certificate to conform to that person’s legitimate gender self-identity. Some people are unable to 
undergo surgery because they cannot afford access to these health care options, and the Health & 
Safety Code unfairly discriminates between those who can afford to have these operations and 
those who cannot when it implies that such surgical operations are a legitimate pre-requisite to 
obtaining conformance of one’s birth certificate to one’s own gender identity.  
 
The resolution solves this problem by providing that a much less expensive finding from a 
licensed psychologist, psychiatrist, physician or other licensed medical professional that a 
petitioner legitimately identifies as a member of the opposite sex and requires a change of gender 
on his or her birth certificate can form the basis for a petition for issuance of a new birth 
certificate reflecting this change. Moreover, this resolution eliminates any need by any superior 
court to require any proof whatsoever that a petitioner has undergone any surgery whatsoever in 
order to grant a petition for issuance of a new birth certificate.  
 
IMPACT STATEMENT  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & 
McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 
989-5900, Fax: (415) 989-0932, sgilmore@cbmlaw.com, with a copy to statebar@balif.org  
 
RESPONSIBLE FLOOR DELEGATE:  Shay Aaron Gilmore 
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RESOLUTION 04-13-2010 
  

DIGEST  
Payday Lending: Fee Restrictions and Repayment Reforms 
Amends Financial Code sections 23035 and 23036 to restrict the fees charged for payday loans 
and any subsequent extension of such loans. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION     
APPROVE IN PRINCIPLE 
 
History:     
No similar resolutions found.   
 
Reasons: 
This resolution amends Financial Code sections 23035 and 23036 to restrict the fees charged for 
payday loans and any subsequent extension of such loans.  This resolution should be approved in 
principle because it protects those on shaky financial footing, who are employed and trying to 
meet their financial obligations, but have no alternatives to obtaining a payday loan. 
 
Currently, payday lenders may charge up to 15% of the face value of a customer's check.  This 
means that it costs a borrower $30 to obtain a $200 loan.  If this loan amount is paid in full on 
the due date, then the transaction is complete.  However, if the borrower is unable to repay and 
therefore extends the loan, the borrower may be unable to ever repay the exorbitant cost of the 
loan.  The finance charges on a payday loan can range from $15 to $30 per month, per $100 
borrowed.  This translates into a 391% - 782% annual percentage rate (APR) for payday loans.   
 
This resolution would limit payday loan fees to an interest rate of 36% APR.  The high interest 
rate strikes an appropriate balance between the additional risk that payday lenders take in issuing 
payday loans and the need to protect such borrowers from exorbitant interest rates.   
The proposed APR is more in line with finance charges charged by credit card companies, rather 
than the excessive triple-digit finance charges currently being charged.  The resolution also 
creates a safety-net for borrowers who need an extension to repay the loan, by requiring lenders 
to provide an optional payment plan with a minimum repayment period of 90 days and a 
maximum of 180 days.  This repayment period is more reasonable than the 14-day or 30-day 
extension periods currently used by payday loan lenders.  This resolution should be approved 
because it prevents borrowers needing a short-term loan from becoming long-term debtors due 
solely to the outrageous fees and payment structure. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Financial Code sections 23035 and 23036 to read as follows: 
 

§23035 1 
 (a) A licensee may defer the deposit of a customer's personal check for up to 31180 2 
days, pursuant to the provisions of this section. The face amount of the check shall not 3 
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exceed three hundred 4 
dollars ($300). Each deferred deposit transaction shall be made pursuant to a written 5 
agreement as described in subdivision (e) that has been signed by the customer and by the 6 
licensee or an authorized 7 
representative of the licensee. 8 
 (b) A customer who enters into a deferred deposit transaction and offers a personal 9 
check to a licensee pursuant to an agreement shall not be subject to any criminal penalty 10 
for the failure to comply with the terms of that agreement. 11 
 (c) Before entering into a deferred deposit transaction, licensees shall distribute to 12 
customers a notice that shall include, but not be limited to, the following: 13 
 (1) Information about charges for deferred deposit transactions. 14 
 (2) That if the customer's check is returned unpaid, the customer may be charged an 15 
additional fee of up to fifteen dollars ($15). 16 
 (3) That the customer cannot be prosecuted in a criminal action in conjunction with 17 
a deferred deposit transaction for a returned check or be threatened with prosecution. 18 
 (4) The department's toll-free telephone number for receiving calls regarding 19 
customer complaints and concerns. 20 
 (5) That the licensee may not accept any collateral in conjunction with a deferred 21 
deposit transaction. 22 
 (6) That the check is being negotiated as part of a deferred deposit transaction made 23 
pursuant to Section 23035 of the Financial Code and is not subject to the provisions of 24 
Section 1719 of the Civil Code. No customer may be required to pay treble damages if this 25 
check does not clear. 26 
 (d) The following notices shall be clearly and conspicuously posted in the 27 
unobstructed view of the public by all licensees in each location of a business providing 28 
deferred deposit transactions in letters not less than one-half inch in height: 29 
 (1) The licensee cannot use the criminal process against a consumer to collect any 30 
deferred deposit transaction. 31 
 (2) The schedule of all charges and fees to be charged on those deferred deposit 32 
transactions with an example of all charges and fees that would be charged on at least a 33 
one-hundred-dollar ($100) and a two-hundred-dollar ($200) deferred deposit transaction, 34 
payable in 14 days and 30 days, respectively, giving the corresponding annual percentage 35 
rate. The information may be provided in a chart as follows: 36 
 Amount Fee Amount of Check 14-day APR 30-day APR Provided $100 XX XXX 37 
XXX XXX $200 XX XXX XXX XXX (e) An agreement to enter into a deferred deposit 38 
transaction shall be in writing and shall be provided by the licensee to the customer. The 39 
written agreement shall authorize the licensee to defer deposit of the personal check, shall 40 
be signed by the customer, and shall include all of the following: 41 
 (1) A full disclosure of the total amount of any fees charged for the deferred deposit 42 
transaction, expressed both in United States currency and as an APR as required under the 43 
Federal Truth In Lending Act and its regulations. 44 
 (2) A clear description of the customer's payment obligations as required under the 45 
Federal Truth In Lending Act and its regulations. 46 
 (3) The name, address, and telephone number of the licensee. 47 
 (4) The customer's name and address. 48 
 (5) The date to which deposit of check has been deferred (due date). 49 
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 (6) The payment plan, or extension, if applicable as allowed under subdivision (c) 50 
of Section 23036. 51 
 (7) An itemization of the amount financed as required under the Federal Truth In 52 
Lending Act and its regulations. 53 
 (8) Disclosure of any returned check charges. 54 
 (9) That the customer cannot be prosecuted or threatened with prosecution to 55 
collect. 56 
 (10) That the licensee cannot accept collateral in connection with the transaction. 57 
 (11) That the licensee cannot make a deferred deposit transaction contingent on the 58 
purchase of another product or service. 59 
 (12) Signature space for the customer and signature of the licensee or authorized 60 
representative of the licensee and date of the transaction. 61 
 (13) Any other information that the commissioner shall deem necessary by 62 
regulation. 63 
 (f) The notice required by subdivision (c) shall be written and available in the same 64 
language principally used in any oral discussions or negotiations leading to execution of 65 
the deferred deposit agreement and shall be in at least 10-point type. 66 
 (g) The written agreement required by subdivision (e) shall be written in the same 67 
language principally used in any oral discussions or negotiations leading to execution of 68 
the deferred deposit agreement; shall not be vague, unclear, or misleading and shall be in at 69 
least 10-point type. 70 
 (h) Under no circumstances shall a deferred deposit transaction agreement include 71 
any of the following: 72 
 (1) A hold harmless clause. 73 
 (2) A confession of judgment clause or power of attorney. 74 
 (3) Any assignment of or order for payment of wages or other compensation for 75 
services. 76 
 (4) Any acceleration provision. 77 
 (5) Any unconscionable provision. 78 
 (i) If the licensee sells or otherwise transfers the debt at a later date, the licensee 79 
shall clearly disclose in a written agreement that any debt or checks held or transferred 80 
pursuant to a deferred deposit transaction made pursuant to Section 23035 are not subject 81 
to the provisions of Section 1719 of the Civil Code and that no customer may be required 82 
to pay treble damages if the check or checks are dishonored. 83 
 84 
§23036 85 
 (a) A fee for a deferred deposit transaction shall not exceed an annualized 86 
percentage rate (APR) of 15 36 percent of the face amount of the check. 87 
 (b) Upon a customer’s request prior to the scheduled date of the deferred deposit, a 88 
A licensee may must allow an extension of time, or a payment plan, for repayment of an 89 
existing deferred deposit transaction but may not charge any additional fee or charge of 90 
any kind in conjunction with the extension or payment plan. Such an extension of time, or 91 
payment plan, shall be no less than 90 days and shall not exceed 180 days.  A licensee that 92 
complies with the provisions of this subdivision shall not be deemed to be in violation of 93 
subdivision (g) of Section 23037. 94 
 (c) A licensee shall not enter into an agreement for a deferred deposit transaction 95 
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with a  customer during the period of time that an earlier written agreement for a deferred 96 
deposit transaction for the same customer is in effect.   97 
 (d) A licensee who enters into a deferred deposit transaction agreement, or any 98 
assignee of that licensee, shall not be entitled to recover damages for that transaction in any 99 
action brought pursuant to, or governed by, Section 1719 of the Civil Code. 100 
 (e) A fee not to exceed fifteen dollars ($15) may be charged for the return of a 101 
dishonored check by a depositary institution in a deferred deposit transaction. A single fee 102 
charged pursuant to this subdivision is the exclusive charge for a dishonored check. No fee 103 
may be added for late payment. 104 
 (f) No amount in excess of the amounts authorized by this section shall be directly 105 
or indirectly charged by a licensee pursuant to a deferred deposit transaction. 106 
 (g) A licensee shall be subject to the provisions of Title 1.6C (commencing with 107 
Section 1788) of Part 4 of Division 3 of the Civil Code.108 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits payday lenders to charge up to 15% of the face value of a customer's check.  
Existing law also allows payday lenders to require full repayment of payday loans within 31 days, and 
allows payday lenders to make a new payday loan to the same customer immediately after the customer 
repays a payday loan. 
 
This Resolution: Would limit payday loan fees to an interest rate of 36% APR.  It would also require 
lenders to provide payment plans to customers upon request, with a minimum repayment period of 90 
days and a maximum of 180 days. 
 
The Problem:  Payday lenders market their loans as convenient, fast solutions to temporary cash flow 
problems. Payday loans are sold at payday loan stores, check cashers, pawn shops and some rent-to-
own outlets, and are also sold in growing numbers on the Internet. The loans range from $100 to 
$1000, depending on state law maximums, and the typical loan term is two weeks. The finance charges 
on a payday loan can range from $15 to $30 per $100, translating into a 391-782% annual percentage 
rate (APR). Numerous studies place the average APR on a payday loan at roughly 400%. 

 
A look at the very economics of payday lending, using real numbers, demonstrates that they are 

inherently dangerous for cash-strapped consumers seeking access to small amounts of credit.   Take the 
example of a $200 payday loan: the consumer writes a check for $230, postdates it by two weeks, and 
receives $200 immediately.  On the date of the paycheck, the lender can collect its loan by depositing 
the check or by debiting the amount from the consumer’s checking account.  If the consumer does not 
have at least $230 in her bank account by the date of the check, she can either risk being charged 
bounced check or overdraft fees, or she can renew the loan to extend it for another two weeks.   

 
To describe the above example as a one-time transaction without illustrating other factors 

obscures the harsh reality that many payday loan users experience.  The full impact of these fees and 
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two-week payment deadlines may not be apparent to many consumers when they first take out a 
payday loan, because lenders often do not disclose the loan APRs up front and make payday loan offers 
with little concern for whether or not the consumer has the ability to repay it. If the consumer renews 
her loan every two weeks, she is effectively paying a 391% APR on her $200 loan, and is only paying 
the renewal fees every two weeks – she never pays down the original $200 debt.  This “debt treadmill” 
is a vicious cycle that can lead to other hardships, such as ruined credit scores and collection efforts. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Suzanne Martindale (author), UC Berkeley School 
of  aw (Boalt Hall), (510) 612-1981, suzannem@berkeley.edu; Richard P. Koch (permanent contact),  
268 Bush St. #3237, San Francisco, CA 94104, (415) 397-1060, Fax (415) 397-3077, 
rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
 
COUNTER ARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

Although we are sensitive to the proponent’s concern about the rates, we would express the concern 
that an individual borrower is in a better position to judge his or her ability to abide by the terms of a 
payday loan arrangement than the proponent is.  These businesses would not be in existence if they did 
not fulfill a need, and we have the concern that the effect of this legislation would be to make payday 
loans unavailable to persons who currently use them, as it would likely make payday lending 
uneconomical to the lenders, who would likely invest their money elsewhere. 
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RESOLUTION 04-14-2010 
 
DIGEST 
Legislative Obesity:  A Solution 
Amends California Constitution, article XX to institute a trim-down diet for California laws. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO CONFERENCE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Constitution, article XX to institute a trim-down diet for 
California laws.  This resolution should be referred to the Conference without recommendation 
because of the enormity of the changes it would make to our legislative process. 
 
This resolution would require the removal of two code sections before the enactment of a new 
code section could be accomplished.  Obesity is a growing concern in our state and in the nation.  
Our code books, like ourselves, need not be super-sized.  It is time to put the books on a diet, 
preferably without legislative fat, and create a leaner, more nimble collection of laws that aid in 
governing this great State. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend the California Constitution, Article XX, to add section 1.1 as follows: 
 

§1.1 1 
From this time henceforth, in consideration of the length, breadth, and overall weightiness 2 
of the current sum of all of the laws, statutes, and rules that constitute the entirety of the 3 
California Codes, and all of them, no new statute, law or rule of any sort whatsoever, 4 
individually and collectively  hereinafter referred to as “Law” or “Laws,” respectively,  5 
shall in any way, shape or form whatsoever be promulgated or passed so as to add any 6 
weight or occupy any space whatsoever anywhere in the aforementioned California Codes 7 
unless and until two (2) Laws of equal or greater length and weight, from whatever area, 8 
section, spot or space in which it may be situated in said California Codes, are 9 
simultaneously and irrefutably cancelled, abolished, erased, obliterated, or otherwise 10 
removed so as to have no further force or effect whatsoever, and so as to reduce the weight 11 
of the totality of the aforementioned Laws.12 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  The Contra Costa County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law:  None 
 
This Resolution:  This resolution is necessary to save us from ourselves and our insatiable 
hunger and desire to indulge in and pass and partake of more and more laws and to prevent the 
great State of California and its multitude of hardworking and dedicated legal practitioners from 
suffering the well-established and deleterious effects of what can only be and must be finally 
recognized as endemic, legislative obesity. 
 
The Problem:  The great State of California and its multitude of hardworking and dedicated legal 
practitioners are suffering from the extreme obesity readily recognized throughout our society 
but woefully heretofore unnoticed and/or neglected as constituting the true overweightiness of 
the Law.  Said practitioners, who cannot help themselves, are at imminent risk of suffering the 
numerous and well-known risks of obesity long recognized in our society but heretofore not 
addressed in our legal community.  In a society that has sought to aggressively attack the virtual 
epidemic of obesity with everything from encouraging childhood exercise programs to growing 
veggies on the White House lawn, it is simply irresponsible to continue to ignore the weight of 
the reality that legal practitioners face on a daily basis.  California can simply no longer, in good 
conscience, continue to leave any of its citizens at risk, particularly when that risk is so weighty.  
As members of the Conference of Delegates, we have a duty to help protect all of the citizens of 
this State, legal practitioners no less than others, from the oppressive and unmitigated weight of 
the Laws.   
 
IMPACT STATEMENT 
 
This resolution potentially affects every Law in the State of California. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Arlene Segal, 100 Pringle Ave., Suite 780, 
Walnut Creek, CA 94596, voice 925-937-4224, email Arlene_segal2000@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  Arlene Segal 
 
COUNTER ARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 

We should not allow obese laws to become one of the last “safe” targets of discrimination.  
Legislative attempts to institutionalize prejudice are contrary to the mission and spirit of the 
Conference, and must be defeated.   
The resolution also perpetuates the problem it seeks to solve.  The resolution includes eight 
instances of multi-word adverbs: heretofore, hereinafter, aforementioned, henceforth, 
whatsoever.  In addition to adverbial proliferation, redundant words and unnecessary adjectives 
in the resolution number at least 57.  Indeed, these 65 words (including the eight adverbs) alone 
could create space for an entire new statute!  Like the White House vegetable gardeners, the 
Conference should be leading by example.  
 



RESOLUTION 05-01-2010 
 
DIGEST 
Monitored Mortgage Workout Program 
Amends Civil Code section 2923.5 and adds Civil Code sections 2946 and 2946.1 through 
2946.15, to establish the Monitored Mortgage Workout Program. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 2923.5 and adds Civil Code sections 2946 and 2946.1 
through 2946.15, to establish the Monitored Mortgage Workout Program.  This resolution should 
be approved in principle because it is similar to programs already adopted in other states and can 
assist borrowers in exploring options to avoid foreclosure.  
 
The overall financial stability of our society and our real estate market is better served by 
facilitating payment of mortgage debt obligations upon terms amenable to both borrower and 
lender rather than the loss of property to foreclosure. This program would allow borrowers to 
utilize the assistance of a professional mediator to explore options for restructuring and payment 
of their debt obligations which they might not otherwise know about or consider. 
 
The proponent references pending legislation, AB 1588 (Bass, Lieu, Nava) entitled “Monitored 
Mortgage Workout Program,” but this resolution is actually closer in its proposed language to 
similar pending legislation, AB 1639 (Nava, Bass, Lieu; Co-author Senator DeSaulnier) entitled 
“Mediated Mortgage Workout Program.”  An Assembly Bill Analysis covering AB 1639 and 
hearings on the subject can be accessed at http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_2001-2050/ab_2016_cfa_20100402_103224_asm_comm.html.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Section 2923.5 of the Civil Code and add Civil Code sections 2946, 2946.1, 
2946.2 , 2946.3, 2946.4, 2946.5, 2946.6, 2946.7, 2946.8¸2946.9, 2946.10, 2946.11, 2946.12, 
2946.13, 2946.14, 2946.15, to offer borrowers options to avoid foreclosure. 
 

§2923.5.   1 
 (a) (1) A mortgagee, trustee, beneficiary, or authorized agent may not file a notice 2 
of default pursuant to Section 2924 until 30 days after initial contact is made as required by 3 
paragraph  paragraphs (2)  and (3) or 30 days after satisfying the due diligence 4 
requirements as described in subdivision (g) (f).  5 
 (2) A mortgagee, beneficiary, or authorized agent shall contact the borrower in 6 
person or by telephone in order to assess the borrower's financial situation and explore 7 
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options for the borrower to avoid foreclosure. During the initial contact, the mortgagee, 8 
beneficiary, or authorized agent shall advise the borrower that he or she has the right to 9 
request a subsequent meeting and, if requested, the mortgagee, beneficiary, or authorized 10 
agent shall schedule the meeting to occur within 14 days. The assessment of the borrower's 11 
financial situation and discussion of options may occur during the first contact, or at the 12 
subsequent meeting scheduled for that purpose. In either case, the borrower shall be 13 
provided the toll-free telephone number made available by the United States Department of 14 
Housing and Urban Development (HUD) to find a HUD-certified housing counseling 15 
agency. Any meeting may occur telephonically. 16 
 (2) (A) A mortgagee, trustee, beneficiary, or authorized agent shall inform the 17 
borrower, via certified mail accompanying a notice of delinquency, that the borrower may 18 
request to participate in the Mediated Mortgage Workout Program under Article 1.7 19 
(commencing with Section 2946). The notice shall include, in boldface type, the telephone 20 
number, e-mail address, and Internet Web site for the administrator of the Mediated 21 
Mortgage Workout Program.   22 
 (B) (i) A borrower shall have 30 days from receipt of the notice to request 23 
participation in the Mediated Mortgage Workout Program. 24 
 (ii) If a borrower chooses to participate in the Mediated Mortgage Workout 25 
Program, the requirements in paragraph (3) shall be deemed to be completed.   26 
 (iii) A notice of default may not be filed while the borrower participates in the 27 
Mediated Mortgage Workout Program under Article 1.7 (commencing with Section 2946).   28 
 (3)  A mortgagee,  trustee, beneficiary, or authorized agent shall contact the 29 
borrower in person or by telephone in order to assess the borrower's financial situation and 30 
explore options for the borrower to avoid foreclosure. During the initial contact, the 31 
mortgagee, trustee, beneficiary, or authorized agent shall advise the borrower that he or she 32 
has the right to request a subsequent meeting and, if requested, the mortgagee,  trustee,  33 
beneficiary, or authorized agent shall schedule the meeting to occur within 14 days. The 34 
assessment of the borrower's financial situation and discussion of options may occur 35 
during the first contact, or at the subsequent meeting scheduled for that purpose. In either 36 
case, the borrower shall be provided the toll-free telephone number made available by the 37 
United States Department of Housing and Urban Development (HUD) to find a HUD-38 
certified housing counseling agency. Any meeting may occur telephonically. 39 
 (b) A notice of default filed pursuant to Section 2924 shall include a declaration 40 
that the mortgagee, trustee, beneficiary, or authorized agent has contacted the borrower, 41 
has tried with due diligence to contact the borrower as required by this section, or that no 42 
contact was required pursuant to subdivision (h)(g)  . 43 
 (c) If a mortgagee, trustee, beneficiary, or authorized agent had already filed the 44 
notice of default prior to the enactment of this section and did not subsequently file a 45 
notice of rescission, then the mortgagee, trustee, beneficiary, or authorized agent shall, as 46 
part of the notice of sale filed pursuant to Section 2924f, include a declaration that either: 47 
 (1) States that the borrower was contacted to assess the borrower' s financial 48 
situation and to explore options for the borrower to avoid foreclosure. 49 
 (2) Lists the efforts made, if any, to contact the borrower in the event no contact 50 
was made. 51 
 (d) A mortgagee's, trustee's, beneficiary's, or authorized agent's loss mitigation 52 
personnel may participate by telephone during any contact required by this section.  53 
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 (e) For purposes of this section, a "borrower" shall include a mortgagor or trustor.   54 
 (f)(e)  A borrower may designate, with consent given in writing, a HUD-certified 55 
housing counseling agency, attorney, or other advisor to discuss with the mortgagee, 56 
trustee, beneficiary, or authorized agent, on the borrower's behalf, the borrowers financial 57 
situation and options for the borrower to avoid foreclosure. That contact made at the 58 
direction of the borrower shall satisfy the contact requirements of paragraph (2) of 59 
subdivision (a). Any loan modification or workout plan offered at the meeting by the 60 
mortgagee,  trustee,  beneficiary, or authorized agent is subject to approval by the 61 
borrower.  62 
 (g) (f)  A notice of default may be filed pursuant to Section 2924 when a 63 
mortgagee, trustee, beneficiary, or authorized agent has not contacted a borrower as 64 
required by paragraph (2) of subdivision (a) provided that the failure to contact the 65 
borrower occurred despite the due diligence of the mortgagee,  trustee,  beneficiary, or 66 
authorized agent.  For purposes of this section, "due diligence" shall require and mean all 67 
of the following: 68 
 (1) A mortgagee,  trustee,  beneficiary, or authorized agent shall first attempt to 69 
contact a borrower by sending a first-class letter that includes the toll-free telephone 70 
number made available by HUD to find a HUD-certified housing counseling agency. 71 
 (2) (A) After the letter has been sent, the mortgagee,  trustee,  beneficiary, or 72 
authorized agent shall attempt to contact the borrower by telephone at least three times at 73 
different hours and on different days. Telephone calls shall be made to the primary 74 
telephone number on file. 75 
 (B) A mortgagee,  trustee,  beneficiary, or authorized agent may attempt to 76 
contact a borrower using an automated system to dial borrowers, provided that, if the 77 
telephone call is answered, the call is connected to a live representative of the mortgagee,  78 
trustee,  beneficiary, or authorized agent. 79 
 (C) A mortgagee, trustee, beneficiary, or authorized agent satisfies the telephone 80 
contact requirements of this paragraph if it determines, after attempting contact pursuant to 81 
this paragraph, that the borrower's primary telephone number and secondary telephone 82 
number or numbers on file, if any, have been disconnected. 83 
 (3) If the borrower does not respond within two weeks after the telephone call 84 
requirements of paragraph (2) have been satisfied, the mortgagee, beneficiary, or 85 
authorized agent shall then send a certified letter, with return receipt requested. 86 
 (4) The mortgagee,  trustee,  beneficiary, or authorized agent shall provide a 87 
means for the borrower to contact it in a timely manner, including a toll-free telephone 88 
number that will provide access to a live representative during business hours. 89 
 (5) The mortgagee,  trustee, beneficiary, or authorized agent has posted a 90 
prominent link on the homepage of its Internet Web site, if any, to the following 91 
information: 92 
 (A) Options that may be available to borrowers who are unable to afford their 93 
mortgage payments and who wish to avoid foreclosure, and instructions to borrowers 94 
advising them on steps to take to explore those options. 95 
 (B) A list of financial documents borrowers should collect and be prepared to 96 
present to the mortgagee, beneficiary, or authorized agent when discussing options for 97 
avoiding foreclosure. 98 
 (C) A toll-free telephone number for borrowers who wish to discuss options for 99 
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avoiding foreclosure with their mortgagee, beneficiary, or authorized agent. 100 
 (D) The toll-free telephone number made available by HUD to find a HUD-101 
certified housing counseling agency.  102 
 (h) (g)  Subdivisions (a), (c), and  (g) (f)  shall not apply if any of the following 103 
occurs: 104 
 (1) The borrower has surrendered the property as evidenced by either a letter 105 
confirming the surrender or delivery of the keys to the property to the mortgagee, trustee, 106 
beneficiary, or authorized agent. 107 
 (2) The borrower has contracted with an organization, person, or entity whose 108 
primary business is advising people who have decided to leave their homes on how to 109 
extend the foreclosure process and avoid their contractual obligations to mortgagees or 110 
beneficiaries. 111 
 (3) A case has been filed by the borrower under Chapter 7, 11, 12, or 13 of Title 112 
11 of the United States Code and the bankruptcy court has not entered an order closing or 113 
dismissing the bankruptcy case, or granting relief from a stay of foreclosure.  114 
 (4) The borrower has completed participation in the Mediated Mortgage Workout 115 
Program, and participation did not result in a mortgage loan modification, or other result 116 
mutually agreed to by the borrower and the mortgagee, trustee, beneficiary, or authorized 117 
agent.   118 
 (i)  (h)  This section shall apply only to mortgages or deeds of trust recorded from 119 
January 1, 2003, to December 31, 2007, inclusive, that are secured by owner-occupied 120 
residential real property containing no more than four dwelling units. For purposes of this 121 
subdivision, "owner-occupied" means that the residence is the principal residence of the 122 
borrower as indicated to the lender in loan documents.  123 
 (i) For purposes of this section, a "borrower" includes a mortgagor or trustor.  124 
 (j) This section shall remain in effect only until January 1, 2013, and as of that 125 
date is repealed, unless a later enacted statute, that is enacted before January 1, 2013, 126 
deletes or extends that date. 127 
 128 
2946.   129 
For purposes of this article: 130 
 (a) "Administrator" means the administrator of the Mediated Mortgage Workout 131 
(MMW) Program. 132 
 (b) "Borrower" includes a mortgagor, trustor, or owner of the residential real 133 
estate property described in the notice of default sent pursuant to Section 2924. 134 
 (c) "Meaningful participation" means compliance by each party to the mediation 135 
with both of the following: 136 
 (1) Attendance at all mediation sessions. 137 
 (2) Presentation of all required documents and payment of all required fees. 138 
 (d) "Residential real estate property" means residential real property consisting of 139 
one- to four-family dwelling units.  Owner-occupied condominiums shall be considered 140 
residential real estate property within the scope of this program, regardless of the number 141 
of family dwelling units in any single homeowners' association, complex, or community. 142 
 143 
2946.1.   144 
 (a) This article shall apply to a loan secured by residential real property that is the 145 
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primary residence of the borrower and for which a notice of default has been filed pursuant 146 
to Section 2924. 147 
 (b) Chapter 2 (commencing with Section 1115) of Division 9 and section 703.5 148 
of the Evidence Code shall apply to a mediation conducted pursuant to this article. 149 
 150 
2946.2.   151 
 (a) The administrator shall be appointed by the Governor and confirmed by the 152 
Senate. 153 
 (b) The administrator shall do all of the following in order to carry out this 154 
article: 155 
 (1) Implement rules and standards for choosing qualified mediators. 156 
 (2) Implement rules and standards for the removal of mediators for good cause. 157 
 (3) Develop standards for forms and reports, as may be required to implement the 158 
MMW Program. 159 
 (4) Require additional training for mediators to meet the goals of this article. 160 
 161 
2946.3.   162 
 A notice of default sent pursuant to Section 2924 to a borrower of residential real 163 
property that is subject to this chapter shall include all of the following: 164 
 (a) (1) A separate notice, entitled "Opportunity to Meet Face-to-Face with Your 165 
Lender/Loan Servicer and a Neutral Professional in a Mediated Mortgage Workout 166 
Program," advising the borrower of his or her right to participate in an MMW Program to 167 
explore options for the borrower to avoid foreclosure. This notice and all of the documents 168 
required to be included with the notice of default shall be printed in large, bold type and 169 
shall be printed in English, Spanish, Chinese, Tagalog, and Korean. This separate notice 170 
shall be sent to all borrowers of record. This notice shall be recorded, in addition to the 171 
notice of default, in the office of the appropriate county recorder. 172 
 (2) The notice described in paragraph (1) shall do all of the following: 173 
  (A) Explain the requirements for participation in the MMW Program and advise 174 
the borrower of the procedures that are to be followed to make an election to participate in 175 
the program. 176 
 (B) Include the name, address, telephone number, facsimile number, and e-mail 177 
address of the mortgagee, trustee, beneficiary, or authorized agent, and the administrator of 178 
the MMW Program, as well as two or more local housing counseling agencies that are 179 
approved by the United States Department of Housing and Urban Development. 180 
 (C) Advise the borrower that loan counselors are prohibited from collecting an 181 
advance fee. 182 
 (b) Three copies of an election form, as developed and approved by the 183 
administrator of the MMW Program, upon which the borrower may indicate his or her 184 
election to either participate in, or waive participation in, the MMW Program. 185 
 (c) Two separate envelopes, one addressed to the mortgagee, trustee, beneficiary, 186 
or authorized agent and one addressed to the administrator of the MMW Program, for use 187 
by the borrower to advise the mortgagee, trustee, beneficiary, or authorized agent and the 188 
administrator of the borrower's election to participate in the MMW Program. 189 
 (d) This section shall not apply to borrowers who have previously completed the 190 
MMW Program. 191 
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 192 
2946.4.   193 
 (a) If the borrower elects to participate in the MMW Program, the borrower shall 194 
complete the election form and mail a copy of the election form to the mortgagee, trustee, 195 
beneficiary, or authorized agent and to the administrator not later than 30 calendar days 196 
after receipt of the notice of default. The election form shall be sent by certified mail, 197 
return receipt requested. 198 
 (b) Within 10 days of requesting to participate in the MMW Program, the 199 
borrower shall submit all of the following to the administrator: 200 
 (1) Tax returns filed for the prior tax year, if the borrower was required to file a 201 
tax return for that year. 202 
 (2) Payroll or other income verification for the previous two months. 203 
 (3) First deposit of funds in accordance with Section 2946.7. 204 
 (c) Within 10 days of receiving notice that the borrower has elected to participate 205 
in the MMW Program, the mortgagee, trustee, beneficiary, or authorized agent shall 206 
submit all of the following documents to the administrator: 207 
 (1) The applicable Pooling and Service Agreement, if any. 208 
 (2) The loan application, loan origination documents, appraisal, and payment 209 
history. 210 
 (3) The original note and assignments or certificate regarding a lost document. 211 
 (4) Documentary evidence of current ownership or chain of custody of the 212 
mortgage note. 213 
 (5) The net present value formula that the mortgagee, trustee, beneficiary, or 214 
authorized agent uses. 215 
 (d) The administrator may allow the borrower to elect to participate in the MMW 216 
Program by completing the election form on an Internet Web site, by submitting the form 217 
via e-mail, or by completing the form over the telephone. The administrator shall maintain 218 
a platform that responsibly records and gives the borrower a hard copy record of his or her 219 
election to participate in the MMW Program and that record shall be in compliance with 220 
recognizable standards for recording and storing critical electronic information. 221 
 (e) When a borrower has elected to participate in the MMW Program, the 222 
timelines set forth in Section 2924 shall be suspended for the duration of, and no further 223 
action may be taken to exercise the power of sale until the completion of, the MMW 224 
Program, as evidenced by the mediator's final report as described in Section 2946.14. 225 
 226 
2946.5. 227 
 A mediator shall be compensated for his or her services at the hourly rate of one 228 
hundred fifty dollars ($150). The compensation shall initially be paid by the mortgagee, 229 
trustee, beneficiary, or authorized agent and, in the event that the mortgage loan is 230 
modified, the borrower shall reimburse the mortgagee, trustee, beneficiary, or authorized 231 
agent for one-half of the total compensation paid to the mediator. The borrower's share of 232 
the mediator's fees may be added to the principal balance of the loan if requested by the 233 
borrower. If the parties' efforts to modify the loan fail and the property is sold, the 234 
mortgagee, trustee, beneficiary, or authorized agent, alone, shall be responsible for the 235 
expense of the mediator's fees. 236 
 237 
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2946.6. 238 
 (a) Upon receipt of a borrower's form whereby he or she elects to participate in 239 
the MMW Program the administrator shall randomly appoint an individual from a list of 240 
qualified mediators in the county in which the property is located to act as the mediator for 241 
the borrower and the mortgagee, trustee, beneficiary, or authorized agent. The mediator 242 
shall contact the parties within 15 days of his or her appointment to schedule the first 243 
session of the MMW Program. 244 
 (b) (1) The administrator shall notify the mortgagee, trustee, beneficiary, or 245 
authorized agent of the borrower's election to participate in the MMW Program within 15 246 
days of receipt of the borrower's election to participate in the program. The mortgagee, 247 
trustee, beneficiary, or authorized agent shall submit an administrative fee of five hundred 248 
dollars ($500), as well as all required documentation, to the administrator within 10 days 249 
of the administrator's notification of the borrower's election. In the event that the mortgage 250 
loan is modified, as part of the modification plan, the borrower shall reimburse the 251 
mortgagee, trustee, beneficiary, or authorized agent two hundred fifty dollars ($250) as 252 
partial reimbursement of this fee according to the same terms as set forth in Section 253 
2946.5. In the event that the parties' efforts to modify the loan fail and the property is sold 254 
by the mortgagee, trustee, beneficiary, or authorized agent, the mortgagee, trustee, 255 
beneficiary, or authorized agent, alone, shall be responsible for the program fee. 256 
 (2) Failure of the mortgagee, trustee, beneficiary, or authorized agent to deposit 257 
the fee within 10 days of the administrator's notification of the borrower's election to 258 
participate shall result in a stay of foreclosure proceedings and delay of the MMW 259 
Program until the fee is deposited with an additional penalty of one hundred  dollars ($100) 260 
per day for each day after the deadline that the fee has not been deposited. 261 
 262 
2946.7. 263 
 Any borrower who elects to participate in the MMW Program shall deposit with 264 
the administrator 50 percent of the current mortgage payment every month during 265 
participation in the MMW Program. The first monthly deposit shall be made within 10 266 
days after requesting participation in the MMW Program. If the borrower fails to comply 267 
with these terms, the borrower's election shall be deemed to be canceled and the MMW 268 
Program shall be deemed to be completed for purposes of subdivision (c) of Section 269 
2946.4. 270 
 271 
2946.8. 272 
 A borrower who participates in the MMW Program shall not be required, as a 273 
condition of participation, or as a condition of acceptance of a modification, to waive any 274 
rights and remedies that may otherwise be available. 275 
 276 
2946.10. 277 
 (a) The borrower or borrowers and mortgagee, trustee, beneficiary, or authorized 278 
agent shall attend the MMW Program sessions in person. 279 
 (b) In the event of exigent circumstances, the administrator may allow either 280 
party to be represented by a person with a power of attorney or other written authorization 281 
to represent and bind the party. In addition, each party may be represented by an attorney 282 
or housing counselor. However, no attorney, other representative, or loan counselor 283 
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appearing on behalf of the borrower may receive an advance fee for any services rendered 284 
in connection with the MMW 285 
Program. 286 
 (c) No request for a continuance of an MMW Program session may be granted, 287 
except upon showing of extraordinary circumstances. A request shall be made to the 288 
administrator, at least three business days prior to the MMW Program session detailing the 289 
extraordinary circumstances that require the continuance. A fee of three hundred dollars 290 
($300) shall be levied upon the party requesting the continuance, payable to the mediator 291 
or as otherwise directed by the administrator, if a continuance is granted. 292 
 (d) The borrower and mortgagee, trustee, beneficiary, or authorized agent may 293 
agree on the terms of a loan modification which may include any or all of the following 294 
features: 295 
 (1) An interest rate reduction for a fixed term of at least five years. 296 
 (2) An extension of the mortgage term, not to exceed 40 years from the original 297 
date of the loan. 298 
 (3) Deferral of a portion of the principal amount of the unpaid principal balance 299 
until maturity of the loan. 300 
 (4) Reduction of the principal balance. 301 
 (5) Compliance with a federally mandated loan modification program. 302 
 (6) Other alternatives that may reduce the borrower's monthly payment to 31 303 
percent or less of the borrower's debt-to-income ratio and that are designed to meet long-304 
term sustainability for the borrower. 305 
 (7) Nothing in this section shall be construed to prevent a creditor from offering 306 
or accepting alternatives in writing to foreclosure, such as a short sale or deed-in-lieu of 307 
foreclosure, but only if the borrower requests these alternatives, rejects a loan modification 308 
offered pursuant to this section, or does not qualify for a loan modification pursuant to this 309 
section. 310 
 (e) If a borrower has failed to meaningfully participate in the MMW Program, the 311 
MMW Program shall be suspended for purposes of subdivision (c) of Section 2946.3. If 312 
the borrower cures the noncompliance to the satisfaction of the Administrator within 10 313 
days of notice of failure to comply, the mediator shall rescind suspension of the mediation 314 
sessions and the MMW Program shall continue. 315 
 (f) If a mortgagee, trustee, beneficiary, or authorized agent fails to meaningfully 316 
participate in the MMW Program, the MMW Program shall be suspended. During the 317 
suspension of the program for failure to meaningfully participate, the mortgagee, trustee, 318 
beneficiary, or authorized agent may not pursue further foreclosure actions until such time 319 
as the mortgagee, trustee, beneficiary, or authorized agent cures the noncompliance. 320 
 321 
2946.11. 322 
 A mortgagee, trustee, beneficiary, or authorized agent shall not report negative 323 
credit information about a borrower to a credit reporting agency if the borrower has 324 
successfully participated in the MMW Program and a mortgage loan modification has been 325 
accepted. 326 
 327 
2946.12. 328 
 A borrower shall not be responsible for fees, late payment charges, or other 329 
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monetary penalties while the MMW Program or final report is pending. 330 
 331 
2946.13. 332 
 The mediator shall use reasonable efforts to ensure that each MMW Program is 333 
completed within 60 calendar days of the mediator's appointment. 334 
 335 
2946.14. 336 

(a) The mediator's final report shall be submitted to the Administrator within 10 337 
business days of completion of the mediation and state whether a mutually acceptable 338 
resolution was reached between the parties. 339 
 (b) The final report shall be sent by first-class mail or via electronic means to the 340 
borrower, mortgagee, trustee, beneficiary, or authorized agent, and the administrator and 341 
shall include a statement that the MMW Program has been completed. 342 
 343 
2946.15. 344 
 (a) (1) The administrator shall report quarterly to the Legislature regarding the 345 
performance of the MMW Program, including all of the following information: 346 
 (A) The number of homeowners who attend mediation prior to notice of default. 347 
 (B) The number of homeowners who attend mediation after receiving a notice of 348 
default. 349 
  (C) The number of mediations suspended because of lack of meaningful 350 
participation by the borrower. 351 
 (D) The number of mediations suspended because of lack of meaningful 352 
participation on the part of the mortgagee, trustee, beneficiary, or authorized agent. 353 
 (E) The number of mediations that result in a loan modification. 354 
 (F) The number of mediations that result in a solution other than a loan 355 
modification. 356 
 (2) (A) The requirement for submitting a report pursuant to paragraph (1) is 357 
inoperative on January 1, 2015, pursuant to Section 10231.5 of the Government Code. 358 
 (B) A report to be submitted pursuant to paragraph (1) shall be submitted in 359 
compliance with Section 9795 of the Government Code.    (b) Each mortgagee, trustee, 360 
beneficiary, or authorized agent participating in the MMW Program shall post public data 361 
reports on a 362 
quarterly basis on its Internet Web site detailing the following: 363 
 (1) The number of loans that have been modified through the MMW Program 364 
and the type of modification. 365 
 (2) The final disposition of loans that were in the MMW Program but not 366 
modified. 367 
 (3) The final disposition of loans that did not go through in the MMW Program. 368 
 (A) The type of loans in a portfolio serviced by others, delineated by prime, 369 
subprime, and nontraditional. 370 
 (B) The loans in a portfolio or serviced by others that are 371 
securitized. 372 
 (C) The number of home retention actions. 373 
 (D) Redefault rates for portfolio loans and loans serviced for others. 374 
 (E) The default rates for portfolio loans and loans serviced for others. 375 
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 (F) The default rates of loans modified in 2008 by changes in payment. 376 
 (G) Newly initiated home retention actions compared with foreclosure actions. 377 
 (H) Completed foreclosures and other home forfeiture actions. 378 
 (I) The overall portfolio performance by percentage. 379 
 (J) The performance of government guaranteed loans, by percentage. 380 
 (K) The performance of government sponsored enterprise loans, by percentage. 381 
 (L) Seriously delinquent mortgages, by percentage. 382 
 (M) Home Affordable Modification Program actions by investor and risk 383 
category. 384 
 (N) Changes in loan terms made by modifications during 2009. 385 
 (O) Changes in monthly principal and interest payments owing to modification, 386 
by the number of modifications. 387 
 (P) The number of modified loans, 30 or more days delinquent. 388 
 (Q) The number of modified loans, 60 or more days delinquent. 389 
 (R) The number of modified loans, 90 or more days delinquent. 390 
 391 
SEC. 3.    If the Commission on State Mandates determines that this act contains costs 392 
mandated by the state, reimbursement to local agencies and school districts for those costs 393 
shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 394 
of the Government Code. 395 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Upon a breach of the obligation of a mortgage or transfer of an interest in 
property, existing law requires the trustee, mortgagee, or beneficiary to record a notice of default, 
and to mail the notice to the borrower.  Existing law requires the notice to contain specified 
statements, including those related to the borrower's legal rights. 
 
This Resolution:   This resolution would establish the Monitored Mortgage Workout (MMW) 
Program for all residential borrowers and provide an opportunity to explore options to avoid 
foreclosure, including a neutral trained professional to assist the parties in reaching a resolution.  
Any notice of default of a residential real property sent to a borrower must include a notice of the 
borrower's right to participate in the MMW Program and the related authorization documents. If 
a borrower elects to participate in the Program, no further action to foreclose upon the property 
may be instituted until completion of the borrower's participation in the Program.   
 
The Problem:  This resolution relates to legislation introduced in the 2009-2010 session 
including AB 1588, which as amended called for a mediator in the MMW Program to perform 
duties inconsistent with current law.  The Bar Association of San Francisco supports the MMW 
Program in principle, but recommends amendment of any legislative proposal for a mediated 
MMW Program to provide expressly for a mediation process that is wholly consistent with 
applicable law, particularly California Evidence Code sections 703.5 and 1115 - 1128. 
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To maintain the mediator’s duty of neutrality and limited facilitative role in mediation as 
currently prescribed in section 1115, the mediator may not suggest resolutions or recommend the 
mediator’s own view of a "fair" outcome.  In addition, the mediator should not determine 
whether any party may be represented by a person with a power of attorney or other written 
authorization to represent and bind such party. 
 
The California Law Revision Commission recognized the need to prevent coercion by a mediator 
or influence in the result of mediation.  Accordingly, the mediator may not determine whether a 
party to the MMW Program has acted in bad faith, or report to the court any party acting in bad 
faith.  The mediator should not be obligated to make any report except as expressly permitted 
under current law.  Further, no report prepared by the mediator in conjunction with the MMW 
Program should be subject to discovery, except as provided in Evidence Code section 1121, 
which restricts a mediator from submitting, and a court or other adjudicative body from 
considering, any “report, assessment, evaluation, recommendation, or finding of any kind by the 
mediator concerning a mediation conducted by the mediator, other than a report that is mandated 
by court rule or other law and that states only whether an agreement was reached, unless all 
parties to the mediation expressly agree otherwise in writing, or orally in accordance with 
Section 1118.”  
 
Any mediation under the MMW Program must also comply with Evidence Code section 703.5, 
which prohibits any mediator from testifying in any subsequent civil proceeding.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa M. Allain, P.O. Box 2130, Castro 
Valley, CA 94546-0130, ofc./voice 510.861.5906, fax 510.690.1958, e-mail mmallain@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa M. Allain 
 
COUNTER ARGUMENTS 
  
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 

This resolution would, in effect, change the terms of Promissory Notes and Deeds of Trust 
already in existence, to terms not agreed upon by the lender, giving rise to constitutionality 
concerns.  This resolution also proposes what amounts to a tax on lenders whose borrowers 
default, both for the expense of the proposed mediator and also for the “administrative fee.”  
Finally, the essence of mediation should be voluntary participation by the parties, acting in good 
faith.  This resolution cannot provide for that, but would give delinquent borrowers more 
procedural weapons for use against lenders seeking to mitigate their losses upon default.  As a 
matter of policy, one wonders what effect this would have on the generation of new loans, if 
lenders were faced with these further constraints on non-judicial foreclosures and the risk of 
implementation of new, detrimental provisions after loans are funded, that are not part of the 
agreement between the actual parties to the transaction.   
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RESOLUTION 05-02-2010 
 
DIGEST 
Oral Depositions: Attorney Conduct in Deposition 
Amends Code of Civil Procedure section 2025.330 to set forth standards for attorneys in a 
deposition and sets limits on when a deponent can be instructed not to answer. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 04-03-07 which was withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2025.330 to set forth standards for 
attorneys in a deposition and sets limits on when a deponent can be instructed not to answer.  
This resolution should be disapproved because it would prevent counsel from legitimately 
interacting and providing effective representation to his or her client. 
 
An attorney needs to have the ability to represent his or her client and to be able to take whatever 
steps are necessary to ensure that the client is not taken advantage of during the deposition or 
that the client is not in a position of having to answer clearly improper questions.  This is 
particularly true when an attorney – who knows the ins and outs of deposition procedure – 
questions a lay witness who is not familiar with the process.  By putting a straightjacket on the 
attorney defending the deposition, this resolution tilts the playing field too far in favor of the 
attorney taking the deposition and overly prejudices the person being deposed, as well as the 
party defending the deposition.   
 
Admittedly, some attorneys can be “overzealous” in their questioning of a witness.  However, 
there are already ways to handle such attorneys, including, but not limited to, suspension of the 
deposition and the seeking of a protective order.   
 
A deposition does not have a judge or a jury, the rules of evidence are not enforced in the same 
manner.  Moreover, the purpose of a deposition – the discovery of relevant information or 
information that may lead to admissible evidence – differs from what occurs at a trial.  
Depositions are not trials and, as such, the rules of conduct for trials are not appropriately applied 
to the deposition forum.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 2025.330 to read as follows: 
 

§2025.330 1 
 (a) The deposition officer shall put the deponent under oath or affirmation. 2 
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 (b) Unless the parties agree or the court orders otherwise, the testimony, as well as 3 
any stated objections, shall be taken stenographically.  If taken stenographically, it shall be 4 
by a person certified pursuant to Article 3 (commencing with Section 8020) of Chapter 13 5 
of Division 3 of the Business and Professions Code.   6 
 (c) The party noticing the deposition may also record the testimony by audio or 7 
video technology if the notice of deposition stated an intention also to record the testimony 8 
by either of those methods, or if all the parties agree that the testimony may also be 9 
recorded by either of those methods.  Any other party, at that party’s expense, may make 10 
an audio or video record of the deposition, provided that the other party promptly, and in 11 
no event less than three calendar days before the date for which the deposition is 12 
scheduled, serves a written notice of this intention to make an audio or video record of the 13 
deposition testimony on the party or attorney who noticed the deposition, on all other 14 
parties or attorneys on whom the deposition notice was served under Section 2025.240, 15 
and on any deponent whose attendance is being compelled by a deposition subpoena under 16 
Chapter 6 (commencing with Section 2020.010).  If this notice is given three calendar days 17 
before the deposition date, it shall be made by personal service under Section 1011. 18 
 (d) Examination and cross-examination of the deponent shall proceed as permitted 19 
at trial under the provisions of the Evidence Code.   20 
 (e) A lawyer shall conduct herself/himself in deposition as though she/he were at 21 
trial.  An objection must be stated concisely in a nonargumentative and nonsuggestive 22 
manner.  A person may instruct a deponent not to answer only when necessary to preserve 23 
a privilege, to enforce a limitation ordered by the court, or to present a motion for 24 
protective order.   25 
 (e) (f) In lieu of participating in the oral examination, parties may transmit written 26 
questions in a sealed envelope to the party taking the deposition for delivery to the 27 
deposition officer, who shall unseal the envelope and propound them to the deponent after 28 
the oral examination has been completed.  29 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows for depositions in civil cases, but does not state how the lawyer should 
conduct himself or herself at deposition.  Existing law is vague regarding when a deponent may 
be instructed not to answer a question in deposition.   
 
This Resolution:  Amends Code of Civil Procedure, section 2025.330 to mandate that lawyers 
conduct themselves as though they were at trial.  Further, the Resolution provides that objections 
be concise, nonargumentative, and nonsuggestive, and that a person may instruct the deponent 
not to answer only when necessary to preserve a privilege, to enforce a limitation ordered by the 
Court, or to present a motion for a protective order.   
 
The Problem:  There is no state law regulating the conduct of the lawyers attending depositions.  
Some lawyers have taken advantage of this loophole, and often times, a person’s behavior at 
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deposition becomes disruptive and unprofessional.  Further, many objections made at depositions 
are argumentative and suggestive.  Moreover, deponents are frequently instructed to refuse to 
answer a question, even though there is no privilege or other protection involved. Invariably, this 
results in conflict.  This Resolution seeks to ensure that lawyers conduct themselves at deposition 
as though they were at trial.  The Resolution also provides that objections must be stated 
concisely in a nonargumentative and nonsuggestive manner.  The Resolution also limits a 
person’s ability to instruct a deponent not to answer only when necessary to preserve a privilege, 
to enforce a limitation ordered by the court, or to present a motion for a protection order.  Except 
for the first sentence, this Resolution mirrors the Federal Rules of Civil Procedure, Rule 30, 
subdivision (c). 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Arturo J. González, Morrison & Foerster 
LLP, 425 Market Street, San Francisco, CA  94105-2482, telephone (415) 268-7000, Fax (415) 
268-7522 AGonzlaez@MOFO.com; Timothy W. Moppin, Duane Morris LLP, One Market, 
Spear Tower, Suite 2200, San Francisco, CA  94105, telephone (415) 957-3000, Fax (415) 957-
3001 twmoppin@duanemorris.com 
 
RESPONSIBLE FLOOR DELEGATE: Timothy W. Moppin 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON ADMINISTRATION OF JUSTICE 
 
RECOMMENDATION: DISAPPROVE 
Although the State Bar of California’s Committee on Administration of Justice (CAJ) believes 
that proposals encouraging professional civility are worthy endeavors, CAJ has concerns about 
this Resolution in that (1) trial rules differ from deposition rules; (2) the limiting language may 
interfere with an attorney’s legitimate advocacy of a client’s best interest; (3) statutes, rules and 
case law are already in place to deter improper conduct at depositions; and (4) the terms 
“nonargumentative” and “nonsuggestive” are undefined and vague, which will create 
uncertainty, and may lead to more disputes during depositions, including whether stating the 
basis of an objection could be viewed as “suggestive.” 
 
THIS POSITION IS ONLY THAT OF THE STATE BAR OF CALIFORNIA’S 
COMMITTEE ON ADMINISTRATION OF JUSTICE.  THIS POSITION HAS NOT 
BEEN ADOPTED BY THE STATE BAR’S BOARD OF GOVERNORS OR OVERALL 
MEMBERSHIP, AND IS NOT TO BE CONSTRUED AS REPRESENTING THE 
POSITION OF THE STATE BAR OF CALIFORNIA.  COMMITTEE ACTIVITIES 
RELATING TO THIS POSITION ARE FUNDED FROM VOLUNTARY SOURCES. 
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RESOLUTION 05-03-2010 
 
DIGEST 
Jury Instructions:  No Communication Through Social Media 
Amends CACI Jury Instructions 5000 and 3550 to instruct jurors not to use social media to 
communicate about the case. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends CACI Jury Instruction 5000 and 3550 to instruct jurors not to use social media 
to communicate about the case. This resolution should be approved in principle because it addresses a 
very real concern about today’s environment in which jurors function.   
 
Jury instructions which were created before the social explosion of the Internet do not explicitly instruct 
jurors that discussing or researching the case on the Internet is forbidden.  Taken literally, a juror would 
not be in violation of the current jury instructions for “tweeting” about the case during deliberations.  
This resolution adds very specific language to put jurors on notice as to such prohibitions. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that California 
criminal CALCRIM 3550 and Civil, CACI 5000 jury instructions be amended to read as follows:  
 

CACI 5000. Duties of the Judge and Jury 1 

 Members of the jury, you have now heard all the evidence [and the closing 2 

arguments of the attorneys]. [The attorneys will have one last chance to talk to you in 3 

closing argument. But before they do, it] [It] is my duty to instruct you on the law that 4 

applies to this case. You must follow these instructions as well as those that I previously 5 

gave you. You will have a copy of my instructions with you when you go to the jury room 6 

to deliberate. [I have provided each of you with your own copy of the instructions.] [I will 7 

display each instruction on the screen.] 8 

 You must decide what the facts are. You must consider all the evidence and then 9 

decide what you think happened. You must decide the facts based on the evidence 10 

admitted in this trial. Do not do any research on your own or as a group. Do not use 11 

dictionaries, the Internet, or other reference materials. Do not investigate the case or 12 

conduct any experiments. During your deliberations, you must not communicate with or 13 

provide any information to anyone by any means about this case. You may not use any 14 

electronic device or media, such as a telephone, cell phone, smart phone, iPhone, 15 

Blackberry or computer; the internet, any internet service, or any text or instant messaging 16 

service; or any internet chat room, blog, or website such as Facebook, My Space, 17 

LinkedIn, YouTube or Twitter, to communicate to anyone any information about this case 18 
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or to conduct any research about this case until I accept your verdict  Do not contact 19 

anyone to assist you, such as a family accountant, doctor, or lawyer. Do not visit or view 20 

the scene of any event involved in this case. If you happen to pass by the scene, do not stop 21 

or investigate. All jurors must see or hear the same evidence at the same time. [Do not 22 

read, listen to, or watch any news accounts of this trial.] You must not let bias, sympathy, 23 

prejudice, or public opinion influence your decision. 24 

 I will now tell you the law that you must follow to reach your verdict. You must 25 

follow the law exactly as I give it to you, even if you disagree with it. If the attorneys [have 26 

said/say] anything different about what the law means, you must follow what I say. 27 

 In reaching your verdict, do not guess what I think your verdict should be from 28 

something I may have said or done. 29 

 Pay careful attention to all the instructions that I give you. All the instructions are 30 

important because together they state the law that you will use in this case. You must 31 

consider all of the instructions together. 32 

 After you have decided what the facts are, you may find that some instructions do 33 

not apply. In that case, follow the instructions that do apply and use them together with the 34 

facts to reach your verdict. 35 

 If I repeat any ideas or rules of law during my instructions, that does not mean that 36 

these ideas or rules are more important than the others are. In addition, the order in which 37 

the instructions are given does not make any difference. 38 

 39 

CARCRIM 3550    Pre-deliberation Instructions 40 

 When you go to the jury room, the first thing you should do is choose a foreperson. 41 

The foreperson should see to it that your discussions are carried on in an organized way 42 

and that everyone has a fair chance to be heard. 43 

 It is your duty to talk with one another and to deliberate in the jury room. You 44 

should try to agree on a verdict if you can. Each of you must decide the case for yourself, 45 

but only after you have discussed the evidence with the other jurors. Do not hesitate to 46 

change your mind if you become convinced that you are wrong. But do not change your 47 

mind just because other jurors disagree with you. 48 

 Keep an open mind and openly exchange your thoughts and ideas about this case. 49 

Stating your opinions too strongly at the beginning or immediately announcing how you 50 

plan to vote may interfere with an open discussion. Please treat one another courteously. 51 

Your role is to be an impartial judge of the facts, not to act as an advocate for one side or 52 

the other. 53 

 As I told you at the beginning of the trial, do not talk about the case or about any of 54 

the people or any subject involved in it with anyone, including, but not limited to, your 55 

spouse or other family, or friends, spiritual leaders or advisors, or therapists .   During your 56 

deliberations, you must not communicate with or provide any information to anyone by 57 

any means about this case. You may not use any electronic device or media, such as a 58 

telephone, cell phone, smart phone, iPhone, Blackberry or computer; the internet, any 59 

internet service, or any text or instant messaging service; or any internet chat room, blog, 60 

or website such as Facebook, My Space, LinkedIn, YouTube or Twitter, to communicate 61 

to anyone any information about this case or to conduct any research about this case until I 62 

accept your verdict.  You must discuss the case only in the jury room and only when all 63 

jurors are present. Do not discuss your deliberations with anyone. 64 
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 [During the trial, several items were received into evidence as exhibits. You may 65 

examine whatever exhibits you think will help you in your deliberations. (These exhibits 66 

will be sent into the jury room with you when you begin to deliberate./ If you wish to see 67 

any exhibits, please request them in writing.)] 68 

 If you need to communicate with me while you are deliberating, send a note 69 

through the bailiff, signed by the foreperson or by one or more members of the jury. To 70 

have a complete record of this trial, it is important that you not communicate with me 71 

except by a written note. If you have questions, I will talk with the attorneys before I 72 

answer so it may take some time. You should continue your deliberations while you wait 73 

for my answer. I will answer any questions in writing or orally here in open court. 74 

 Do not reveal to me or anyone else how the vote stands on the (question of 75 

guilt/[or] issues in this case) unless I ask you to do so. 76 

 Your verdict [on each count and any special findings] must be unanimous. This 77 

means that, to return a verdict, all of you must agree to it. 78 

 It is not my role to tell you what your verdict should be. [Do not take anything I 79 

said or did during the trial as an indication of what I think about the facts, the witnesses, or 80 

what your verdict should be.] 81 

 You will be given [a] verdict form[s]. As soon as all jurors have agreed on a 82 

verdict, the foreperson must date and sign the appropriate verdict form[s] and notify the 83 

bailiff. [If you are able to reach a unanimous decision on only one or only some of the 84 

(charges/ [or] defendants), fill in (that/those) verdict form[s] only, and notify the bailiff.] 85 

Return any unsigned verdict form.86 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Currently jurors are instructed at the beginning of a trial about not using social 
media to communicate about the trial.  
 
This Resolution:  This resolution would specifically state that a juror shall not use social media 
and blogs to post information on the internet about the trial during deliberations.   
 
The Problem: Currently jurors are instructed at the beginning of a trial not to communicate about 
the trial including the use of the internet, chat rooms and blogs.   In this day and age jurors have 
blogs or post their daily routines on line. These posting may include thoughts and observations 
they have regarding trials in which they are sitting as jurors. Recently there have been mistrials 
or reversals due to jurors electronic communications. In December of 2009, the Federal Judicial 
Conference Committee on Court Administration proposed new closing instructions. This 
resolution is modeled after the Federal proposal.  Jurors must be reminded and told at the 
deliberation stage that they are prohibited from using the internet and social media during the 
deliberation phase. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard Kaplan, Kaplan Marino, 9454 
Wilshire Boulevard, Suite 500, Beverly Hills, California 90212. 310-557-0007, 
Kaplan@kaplanmarino.com 
 
RESPONSIBLE FLOOR DELEGATE: Elizabeth A. Moreno 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON ADMINISTATION OF JUSTICE 
 
RECOMMENDATION: APPROVE IN PRINCIPLE 
This Resolution would amend CACI 5000 to instruct jurors to refrain from social networking 
about the case during deliberations.  The proposed language tracks the language of a Model Jury 
Instruction to be given at the end of the case proposed by the Federal Judicial Conference 
Committee on Court Administration.  The proposal was spurred by increasingly widespread 
reports of alleged juror misconduct as a result of social networking and/or internet research by 
jurors. 
 
This position is only that of the State Bar of California’s Committee on Administration of 
Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
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RESOLUTION 05-04-2010 
 
DIGEST 
Hearings on Applications for Default Judgments 
Amends Code of Civil Procedure section 585 to set a sixty day deadline for courts to act on 
default judgment applications. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 585 to set a sixty day deadline for courts 
to act on default judgment applications.  The resolution should be disapproved because it 
imposes an arbitrary deadline on an already overburdened court system.   
 
This resolution requires courts to hold default judgment hearings within sixty days after an 
application is filed.  The proponent does not provide a sufficient reason why an application for 
default judgment should be prioritized over any other motion or hearing, and there is no such 
reason.  Courts hear matters according to their schedule, availability and priorities.  There are 
other important matters that the court needs to hear on an expedited basis—such as unlawful 
detainers, hearings on preliminary injunctions, etc.  Hearings on defaults judgments are like 
mini-trials, and can be complex and time-consuming.  The resolution’s sixty day deadline does 
not take into account the practicality that the court cannot put aside all of its other work and just 
process applications for default judgments.  If a party believes that it is entitled to priority on a 
matter, that can be raised with the court on an ex parte application for a specially set hearing.  If 
the court agrees that priority is appropriate, it can make that determination on a case by case 
basis and retain control over its calendar.  This resolution is not the right solution. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Code of Civil Procedure section 585 to read as follows: 
 

§585 1 
 Judgment may be had, if the defendant fails to answer the complaint, as follows: 2 
 (a)  In an action arising upon contract or judgment for the recovery of money or 3 
damages only, if the defendant has, or if more than one defendant, if any of the defendants 4 
have, been served, other than by publication, and no answer, demurrer, notice of motion to 5 
strike of the character specified in subdivision (f), notice of motion to transfer pursuant to 6 
Section 396b, notice of motion to dismiss pursuant to Article 2 (commencing with Section 7 
583.210) of Chapter 1.5 of Title 8, notice of motion to quash service of summons or to stay 8 
or dismiss the action pursuant to Section 418.10, or notice of the filing of a petition for writ 9 
of mandate as provided in Section 418.10 has been filed with the clerk of the court within 10 
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the time specified in the summons, or within further time as may be allowed, the clerk, 11 
upon written application of the plaintiff, and proof of the service of summons, shall enter 12 
the default of the defendant or defendants, so served, and immediately thereafter enter 13 
judgment for the principal amount demanded in the complaint, in the statement required by 14 
Section 425.11, or in the statement provided for in Section 425.115, or a lesser amount if 15 
credit has been acknowledged, together with interest allowed by law or in accordance with 16 
the terms of the contract, and the costs against the defendant, or defendants, or against one 17 
or more of the defendants. If, by rule of court, a schedule of attorneys' fees to be allowed 18 
has been adopted, the clerk may include in the judgment attorneys' fees in accordance with 19 
the schedule (1) if the contract provides that attorneys' fees shall be allowed in the event of 20 
an action thereon, or (2) if the action is one in which the plaintiff is entitled by statute to 21 
recover attorneys' fees in addition to money or damages. The plaintiff shall file a written 22 
request at the time of application for entry of the default of the defendant or defendants, to 23 
have attorneys' fees fixed by the court, whereupon, after the entry of the default, the court 24 
shall hear the application for determination of the attorneys' fees and shall render judgment 25 
for the attorneys' fees and for the other relief demanded in the complaint, in the statement 26 
required by Section 425.11, or in the statement provided for in Section 425.115, or a lesser 27 
amount if credit has been acknowledged, and the costs against the defendant, or 28 
defendants, or against one or more of the defendants. 29 
 (b) In other actions, if the defendant has been served, other than by publication, and 30 
no answer, demurrer, notice of motion to strike of the character specified in subdivision (f), 31 
notice of motion to transfer pursuant to Section 396b, notice of motion to dismiss pursuant 32 
to Article 2 (commencing with Section 583.210) of Chapter 1.5 of Title 8, notice of motion 33 
to quash service of summons or to stay or dismiss the action pursuant to Section 418.10 or 34 
notice of the filing of a petition for writ of mandate as provided in Section 418.10 has been 35 
filed with the clerk of the court within the time specified in the summons, or within further 36 
time as may be allowed, the clerk, upon written application of the plaintiff, shall enter the 37 
default of the defendant. The plaintiff thereafter may apply to the court for the relief 38 
demanded in the complaint.  The clerk of the court shall schedule a hearing not more than 39 
60 days after the application under this section is received by the court, where tThe court 40 
shall hear the evidence offered by the plaintiff, and shall render judgment in the plaintiff’s 41 
favor for that relief, not exceeding the amount stated in the complaint, in the statement 42 
required by Section 425.11, or in the statement provided for by Section 425.115, as 43 
appears by the evidence to be just.  If the taking of an account, or the proof of any fact, is 44 
necessary to enable the court to give judgment or to carry the judgment into effect, the 45 
court may take the account or hear the proof, or may, in its discretion, order a reference for 46 
that purpose. If the action is for the recovery of damages, in whole or in part, the court may 47 
order the damages to be assessed by a jury; or if, to determine the amount of damages, the 48 
examination of a long account is involved, by a reference as above provided. 49 
 (c) In all actions where the service of the summons was by publication, upon the 50 
expiration of the time for answering, and upon proof of the publication and that no answer, 51 
demurrer, notice of motion to strike of the character specified in subdivision (f), notice of 52 
motion to transfer pursuant to Section 396b, notice of motion to dismiss pursuant to Article 53 
2 (commencing with Section 583.210) of Chapter 1.5 of Title 8, notice of motion to quash 54 
service of summons or to stay or dismiss the action pursuant to Section 418.10, or notice of 55 
the filing of a petition for writ of mandate as provided in Section 418.10 has been filed, the 56 
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clerk, upon written application of the plaintiff, shall enter the default of the defendant. The 57 
plaintiff thereafter may apply to the court for the relief demanded in the complaint.; The 58 
clerk of the court shall schedule a hearing not more than 60 days after the application under 59 
this section is received by the court, where and the court shall hear the evidence offered by 60 
the plaintiff, and shall render judgment in the plaintiff’s favor for that relief, not exceeding 61 
the amount stated in the complaint, in the statement required by Section 425.11, or in the 62 
statement provided for by Section 425.115, as appears by the evidence to be just. If the 63 
defendant is not a resident of the state, the court shall require the plaintiff, or the plaintiff's 64 
agent, to be examined, on oath, respecting any payments that have been made to the 65 
plaintiff, or to anyone for the plaintiff's use, on account of any demand mentioned in the 66 
complaint, in the statement required by Section 425.11, or in the statement provided for in 67 
Section 425.115, and may render judgment for the amount that the plaintiff is entitled to 68 
recover. In all cases affecting the title to or possession of real property, where the service 69 
of the summons was by publication and the defendant has failed to answer, no judgment 70 
shall be rendered upon proof of mere occupancy, unless the occupancy has continued for 71 
the time and has been of the character necessary to confer title by prescription. In all cases 72 
where the plaintiff bases a claim upon a paper title, the court shall require evidence 73 
establishing the plaintiff's equitable right to judgment before rendering judgment. In 74 
actions involving only the possession of real property where the complaint is verified and 75 
shows by proper allegations that no party to the action claims title to the real property 76 
involved, either by prescription, accession, transfer, will, or succession, but only the 77 
possession thereof, the court may render judgment upon proof of occupancy by plaintiff 78 
and ouster by defendant. 79 
 (d)  In the cases referred to in subdivisions (b) and (c), or upon an application to 80 
have attorneys' fees fixed by the court pursuant to subdivision (a), the court in its discretion 81 
may permit the use of affidavits, in lieu of personal testimony, as to all or any part of the 82 
evidence or proof required or permitted to be offered, received, or heard in those cases. 83 
The facts stated in the affidavit or affidavits shall be within the personal knowledge of the 84 
affiant and shall be set forth with particularity, and each affidavit shall show affirmatively 85 
that the affiant, if sworn as a witness, can testify competently thereto. 86 
 (e)  If a defendant files a cross-complaint against another defendant or the plaintiff, 87 
a default may be entered against that party on that cross-complaint if the plaintiff or that 88 
cross-defendant has been served with that cross-complaint and has failed to file an answer, 89 
demurrer, notice of motion to strike of the character specified in subdivision (f), notice of 90 
motion to transfer pursuant to Section 396b, notice of motion to dismiss pursuant to Article 91 
2 (commencing with Section 583.210) of Chapter 1.5 of Title 8, notice of motion to quash 92 
service of summons or to stay or dismiss the action pursuant to Section 418.10, or notice of 93 
the filing of a petition for a writ of mandate as provided in Section 418.10 within the time 94 
specified in the summons, or within another time period as may be allowed. However, no 95 
judgment may separately be entered on that cross-complaint unless a separate judgment 96 
may, in fact, be properly awarded on that cross-complaint and the court finds that a 97 
separate judgment on that cross-complaint would not substantially delay the final 98 
disposition of the action between the parties. 99 
 (f)  A notice of motion to strike within the meaning of this section is a notice of 100 
motion to strike the whole or any part of a pleading filed within the time which the moving 101 
party is required otherwise to plead to that pleading. The notice of motion to strike shall 102 
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specify a hearing date set in accordance with Section 1005. The filing of a notice of motion 103 
does not extend the time within which to demur.104 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Code of Civil Procedure section 585 provides a method of applying for a default 
judgment and further provides that the court shall hear the evidence and render judgment.  It 
does not, however, place a time restriction on a decision by the court and does not provide for a 
hearing on the application.  Therefore, a litigant whose adversary has defaulted must wait months 
before the trial courts consider the applications and render judgment. 
 
This Resolution: Would modify Code of Civil Procedure section 585(b) and (c) to require the 
clerk of the court to schedule a hearing on the application for default judgment no later than 60 
days after the court receives the application, where the court must hear the evidence and render 
judgment.  Date of receipt as opposed to date of filing is the relevant date because the current 
practice of the superior courts appears to be that an application for default judgment submitted 
for filing is not accepted as filed by the clerk of the court.  The actual “filing” of the application 
is often held up by the clerks of the court and trial judges as part of the overall delay in rendering 
a decision.   
 
The Problem: By defaulting, a defendant is deemed to have admitted the material allegations of 
the complaint.  Nevertheless, a plaintiff who is not suing on a simple collection matter must wait 
several months or more before obtaining a judgment to vindicate the rights which have been 
violated.  Often times, the delay in the court’s decision leads to the unfair and illogical result that 
judgment is entered long after the actual trial would have taken place in the matter.  Defendants 
in some cases, therefore, have an incentive to simply walk away and abandon their defense of a 
case, or not contest the complaint or cross-complaint to begin with.  The apparent reason for this 
delay is that unlike other applications or motions where the court decides the request for relief at 
a hearing with express or implied time limitations, the Code does not provide for a similar 
hearing procedure on applications for default judgments and places no time restrictions on when 
the court must get around to reaching a final decision.  With court dockets so busy and no clear 
obligation to act faster, naturally, courts are apt to place a lesser priority on considering 
applications for default judgment. 
 
IMPACT STATEMENT: This resolution may possibly impact California Rules of Court, 
rule 3.1800 in that the Judicial Council may find it necessary to adopt more specific procedures 
or revise forms to account for the requirement for hearings on applications for default judgments.  
The resolution does not otherwise affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ahmed Ibrahim, Snell & Wilmer L.L.P., 
600 Anton Boulevard, Suite 1400, Costa Mesa, California 92626, (714) 925-6055, 
aibrahim@swlaw.com.  
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RESPONSIBLE FLOOR DELEGATE:            
 
COUNTER ARGUMENTS 
  
COMMITTEE ON ADMINISTATION OF JUSTICE 
 
RECOMMENDATION: DISAPPROVE 
The State Bar of California’s Committee on Administration of Justice (CAJ) is opposed to a 
requirement that the clerk of the court schedule a hearing on the application for default judgment 
no later than 60 days after the court receives the application, where the court must hear the 
evidence and render judgment.  There is no indication that there is any widespread problem or 
that defaults, for the most part, are not being disposed of in a timely manner.  Sending out 
notices would impose additional, unnecessary costs on the court.  California Rule of Court, 
Rule 3.110(h) already imposes a 45-day limit in which to obtain a default judgment.  This 
Resolution would add another layer of bureaucracy to the processing of default judgment 
packages. 
 
This position is only that of the State Bar of California’s Committee on Administration of 
Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
Our delegation is more than sympathetic to the concern about time delays that are occurring in 
the Court system these days, given the budget cuts.  However, we are unable to see why default 
judgment prove-ups should have priority over any other pre-judgment civil law and motion or 
trial matter.  Code of Civil Procedure section 425.16 contains a similar provision that is honored 
in the breach, because the Courts simply don’t have the systems and resources to accommodate 
the volume of cases currently being filed.  Surely the proponent is not visualizing a sanction for a 
clerk who is unable to set a matter because of the sheer volume of filings.   The solution to this 
problem is not to change the Code of Civil Procedure, but rather to give the Trial Courts more 
and better resources and systems for case management and additional personnel, including bench 
officers, so that all matters can be resolved expeditiously.   
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RESOLUTION 05-05-2010 
 
DIGEST 
California Disabled Persons Act: Attorney’s Fees Provision 
Amends Civil Code section 55 from the current mandatory fee award to the prevailing party to a 
discretionary fee award to either party. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 03-05-2005, which was withdrawn. 
 
Reasons: 
This resolution amends Civil Code section 55 from the current mandatory fee award to the 
prevailing party to a discretionary fee award to either party.  This resolution should be 
disapproved because it will remove the incentive that the statute currently provides to pursue 
relief.   
 
The Disabled Persons Act, Civil Code sections 54 et seq., provides to disabled persons a right of 
full and equal access to public facilities.  Section 55 provides that an aggrieved person may bring 
an action to enjoin a violation, and requires that the prevailing party be awarded his or her 
reasonable attorneys’ fees. These mandatory fees are necessary and appropriate where injunctive 
relief is the only remedy being sought. Assuring counsel of an award of attorney’s fees 
encourages attorneys to take such cases on behalf of the disabled. Furthermore, when property 
owners know that they will be required to pay mandatory attorneys fees if they are not in 
compliance with the DPA, they are more likely to comply with the act in the first place, thus 
minimizing potential litigation and ensuring voluntary compliance before litigation is 
commenced.  On the other hand, the reciprocal mandatory fee award ensures that businesses will 
not be harmed by suits over questionable assertions of a violation of the DPA.  It helps to 
discourage professional plaintiffs who seek to make a living out of bringing suits against 
multiple businesses for mere technical violations (e.g., building code requirement of 48-inch 
wide hallway for ADA access and premises has a 47 1/2 –inch wide hallway) by providing an 
equal risk of an adverse fee award.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 55 to read as follows: 
 

§ 55 1 
 Any person who is aggrieved or potentially aggrieved by a violation of Section 54 2 
or 54.1 of this code, Chapter 7 (commencing with Section 4450) of Division 5 of Title 1 of 3 
the Government Code, or Part 5.5 (commencing with Section 19955) of Division 13 of the 4 
Health and Safety Code may bring an action to enjoin the violation. The prevailing party in 5 
the action shall may be entitled to recover reasonable attorney's fees, as may be determined 6 
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by the court.  A defendant may recover reasonable attorney’s fees under this section if 7 
there is a showing that the plaintiff’s lawsuit was frivolous, unreasonable, or groundless.8 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law now allows a prevailing civil rights defendant to recover attorney’s 
fees against a plaintiff who sought injunctive relief without making any showing that the 
plaintiff’s case was frivolous.   
 
This Resolution: This resolution amends the attorney’s fees provision of section 55, governing 
claims for injunctive relief, discretionary and consistent with the provision governing claims for 
money damages. 
 
The Problem: Generally, a prevailing defendant in a civil rights action, including the ADA and 
until recently the California Disabled Persons Act, has no right to attorney’s fee unless the 
defendant establishes that the plaintiff’s suit was frivolous. See e.g., Christiansburg Garment Co. 
v. EEOC  (1978) 434 U.S. 412, 421 (1978). In February 2010, a California Appellate Court 
upheld an award of attorney’s fees to a defendant in an access case brought under California’s 
Disabled Persons Act (DPA) without a showing that the plaintiff’s case was frivolous.  Jankey v. 
Lee (2010) 181 Cal. App. 4th 1173.  In particular, the court relied on the mandatory language of 
section 55, requiring attorney’s fees for prevailing parties in DPA cases seeking injunctive relief.  
Section 54 of the DPA contains a discretionary attorney’s fees provision but only applies to cases 
seeking damages.  This means that under current law a plaintiff seeking only damages under the 
DPA does not have to fear an attorney’s fees for the defendant if he loses (unless the defendant 
can show the case was frivolous).  However, a plaintiff seeking injunctive relief under the DPA, 
commonly installation of a wheelchair ramp or removal of an architectural barrier, could end up 
paying the defendant’s attorney’s fees even if there is no evidence that the plaintiff’s case was 
frivolous. 
 
The problem with the current law is that it encourages civil rights plaintiffs to seek monetary 
damages rather than injunctive relief, for fear that they will have to pay the defendant’s fees.  
This is not what the legislature intended and does not promote good public policy. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Cristina N. Rubke, Shartsis Friese LLP, One 
Maritime Plaza, 18th Floor, San Francisco, CA 94111, (415) 421 6500, crubke@sflaw.com   
 
RESPONSIBLE FLOOR DELEGATE: Cristina N. Rubke 
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RESOLUTION 05-06-2010 
 
DIGEST 
Mandatory Settlement Conferences:  Confidentiality of Proceedings 
Amends Rules of Court, rule 3.1380, to require disclosures by the court regarding the absence of 
confidentiality in mandatory settlement conferences.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Rules of Court, rule 3.1380, to require disclosures by the court regarding 
the absence of confidentiality in mandatory settlement conferences.  This resolution should be 
disapproved because it is potentially unworkable and may ultimately prove void as being 
contrary to Evidence Code section 1117, subdivision (b) which expressly exempts mandatory 
settlement conferences (MSC) from confidentiality.  
 
This resolution requires that the judicial officer setting the MSC notify the parties of the absence 
of confidentiality in the MSC and to identify the “exact” type of information that may be 
disclosed to the trial judge.  Many courts set the date for MSCs early in the case, when the court 
may not be familiar with the intricacies of the case and would not be in a position to identify the 
“exact” information that may be disclosed.  Also, the judge setting the MSC may not be the trial 
judge and might not know the type of information the trial judge may ask to be communicated. 
 
This resolution also gives power to seemingly countermand any judicial order specifying the 
type of matter that may be disclosed to the trial judge via stipulation between the parties.  
Likewise, by allowing the parties to deem matter confidential, the proposed amendment to the 
Rules of Court would be contrary to statutory provisions exempting MSCs from confidentiality. 
(See Evid. Code, §1117, subd. (b)(2).) 
 
While this resolution may be a step towards equalizing confidentiality in MSCs as compared to 
mediation, it is fraught with problems.  The better solution would be to change Evidence Code 
section 1117, subdivision (b)(2) to remove the MSC exemption from mediation confidentiality. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend California Rules of Court, rule 3.1380 to read as follows: 
 

Rule 3.1380.  1 
Mandatory settlement conferences 2 
(a) Setting conferences  3 
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On the court's own motion or at the request of any party, the court may set one or more 4 
mandatory settlement conferences.  5 
(b) Persons attending  6 
Trial counsel, parties, and persons with full authority to settle the case must personally 7 
attend the conference, unless excused by the court for good cause. If any consent to settle 8 
is required for any reason, the party with that consensual authority must be personally 9 
present at the conference.  10 
(c) Settlement conference statement  11 
No later than five court days before the initial date set for the settlement conference, each 12 
party must submit to the court and serve on each party a mandatory settlement conference 13 
statement containing:  14 
(1) A good faith settlement demand;  15 
(2) An itemization of economic and noneconomic damages by each plaintiff;  16 
(3) A good faith offer of settlement by each defendant; and  17 
(4) A statement identifying and discussing in detail all facts and law pertinent to the issues 18 
of liability and damages involved in the case as to that party.  19 
The settlement conference statement must comply with any additional requirement 20 
imposed by local rule.  21 
(d) Restrictions on appointments  22 
A court must not:  23 
(1) Appoint a person to conduct a settlement conference under this rule at the same time as 24 
that person is serving as a mediator in the same action; or  25 
(2) Appoint a person to conduct a mediation under this rule.  26 
(e) Confidentiality of Proceedings  27 
In the Order scheduling the settlement conference, a court must:  28 
(1) Notify the parties engaged in a settlement conference that the Settlement Judge may 29 
disclose certain information to the Trial Judge;   30 
(2) Specify exactly what types of information may be disclosed; 31 
(3)  Provide a mechanism whereby the parties may request that any such information may 32 
be kept confidential among the parties and the Settlement Judge.33 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS: 
 
Existing Law:  Creates a situation where the parties to a court mandated settlement conference 
may not realize that settlement conferences are not governed by the same rules of confidentiality 
that govern mediations. 
 
This Resolution:  Would require that the Courts make clear that information discussed in 
settlement conferences will not be held confidential and creates a mechanism for the parties to 
request that certain information be kept confidential.    
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The Problem:  California law provides the strongest protection for the confidentiality of the 
communications occurring in a mediation.  Evidence Code sections 1115-1128; see Eisendrath v. 
Superior Court, 109 Cal.App.4th 351 (2003); see also Fair v. Bakhtiari, 40 Cal.4th 189 (2006).  
Evidence Code section 1122 provides that the confidentiality of communications or writings 
“made or prepared for the purpose of, or in the course of, or pursuant to, a mediation or a 
mediation consultation” may only be waived if the parties specifically agree to waive 
confidentiality.   
 
Although mandatory settlement conferences are specifically not considered mediation under 
Evidence Code section 1115, courts occasionally order parties to mediations that are referred to 
mandatory settlement conferences.  Jeld-Wen Inc. v. Superior Court, 146 Cal.App.4th 536 
(2007).  If courts can confuse the distinctions between mediations and mandatory settlement 
conferences, it is no wonder that parties to settlement conferences may presume that 
communications and writings exchanged in settlement conferences are confidential when indeed 
they are not. 
 
This resolution addresses this problem by requiring the courts to explain that the contents of 
mandatory settlement conferences are not confidential.                
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Jo Hoenninger, HoenningerLaw, 2358 
Market Street, San Francisco, CA 94114, Phone: (415) 816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com; Shawn Miller, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 
94102, Phone (415)865-5620, Fax: (415)520-0708, Email: statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Jo Hoenninger. 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON ADMINISTRATION OF JUSTICE 
RECOMMENDATION: DISAPPROVE 
This Resolution seems to require the trial court to inform the parties of a matter of law, and may 
result in providing legal advice.  The Resolution will add another layer of procedure for 
mandatory settlement conferences to the already overburdened courts.  
This position is only that of the State Bar of California’s Committee on Administration of 
Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
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COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
RECOMMENDATION: DISAPPROVE 
The State Bar of California’s Committee on Alternative Dispute Resolution (ADR Committee) 
believes that proposed subdivisions (e)(2) and (e)(3) are, as a practical matter, overly 
cumbersome and unworkable.  The ADR Committee also believes that the proposed language in 
subdivision (e)(1) is confusing – insofar as it refers to “certain information” without any 
clarification – and incomplete at best, as it relates only to the issue of disclosure of information 
by the settlement judge to the trial judge. 
 
The ADR Committee does believe that there is some confusion between a settlement conference 
and a mediation, and the applicable confidentiality statutes and rules.  At the same time, it is 
neither feasible nor necessary to attempt to capture all of the distinctions between a settlement 
conference and a mediation (or all of the relevant statutory and case law dealing with 
confidentiality) in the context of the rule itself.  To the extent the goal of this Resolution is to 
alert the parties and avoid potential confusion, the ADR Committee suggests that alternative 
language be considered for Rule 3.1380, addressing the issue with broader language.  This could 
be accomplished, for example, by notifying the parties that “a settlement conference under this 
Rule is not a mediation or subject to rules applicable to mediations under California Evidence 
Code section 1117.” 
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute 
Resolution.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This resolution is internally inconsistent on the issue of whether the settlement conference is 
confidential.  (3) infers that settlement conferences can be confidential whereas (1) and (2) 
provide that information can be disclosed to the trial judge. 
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RESOLUTION 06-01-2010 
 
DIGEST 
Conservatorships: Recommendation of Involuntary Treatment 
Amends Welfare and Institutions Code section 5352 to permit a superior court judge to 
recommend a mental health conservatorship for a conservatee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare and Institutions Code section 5352 to permit a superior court 
judge to recommend a mental health conservatorship for a conservatee. This resolution should be 
disapproved because it does not adequately address the problem presented. 
 
Under the current language of Welfare and Institutions Code section 5352, only a professional 
person in charge of an agency providing intensive psychiatric treatment can recommend an LPS 
conservatorship that would include involuntary treatment or psychiatric hold.  The resolution 
attempts to address what many consider to be a “gap” between the provisions for involuntary 
treatment in LPS and Probate Conservatorships.  Probate Code section 2356.5 only allows for 
treatment of a conservatee in a secured facility, or involuntary administration of psychotropic 
medications, when the conservatee has a diagnosis of dementia and not for any mental health 
diagnosis.  Because of this, many conservatees simply do not receive appropriate care and 
treatment for their mental disorder since they do not meet the criteria for an LPS 
Conservatorship (grave disability, or present danger to self or others).  
 
Unfortunately, the remedy offered by the resolution is ambiguous and contradictory.  The 
proposed resolution would permit a superior court in an existing probate conservatorship to 
make a referral for evaluation.  Presumably, the evaluation would determine if the conservatee is 
gravely disabled as a result of his/her mental disorder, and an LPS conservatorship is warranted. 
 However, the proposed text to the resolution presupposes that the court would already have 
determined that the conservatee is gravely disabled before a recommendation is made to the 
designated professional for the establishment of an LPS conservatorship.  Moreover, the 
resolution does not suggest a procedure that the court could use in determining that the 
conservatee is gravely disabled.   
 
TEXT OF RESOLUTION 
 

  RESOLVED, that the Conference of Delegates of California Bar Associations recommends that  
  legislation be sponsored to add Welfare and Institutions Code section 5352 to read as follows: 
 

§5352 1 
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When the professional person in charge of an agency providing comprehensive 2 
evaluation or a facility providing intensive treatment determines that a person in this care 3 
is gravely disabled as a result of mental disorder or impairment by chronic alcoholism and 4 
is unwilling to accept, or incapable of accepting, treatment voluntarily, he may recommend 5 
conservatorship to the officer providing conservatorship investigation of the county of 6 
residence of the person prior to his admission as a patient in such facility. 7 

The professional person in charge of an agency providing comprehensive 8 
evaluation or a facility providing intensive treatment may recommend conservatorship for 9 
a person without the person being an inpatient in such facility, if both of the following 10 
conditions are met: (a) the professional person or another professional person designated 11 
by him has examined and evaluated the person and determined that he is gravely disabled, 12 
(b) the professional person or another professional person designated by him has 13 
determined that future examination on an inpatient basis is not necessary for a 14 
determination that the person is gravely disabled.  15 

When a court in a conservatorship established under the Probate Code determines 16 
that a person for whom a conservatorship of the person has been established under the 17 
Probate Code is gravely disabled as a result of mental disorder or impairment by chronic 18 
alcoholism and is unwilling to accept, or incapable of accepting treatment voluntarily, the 19 
court may recommend conservatorship under this Article to the officer providing 20 
conservatorship investigation of the county of residence of the person.  The court in the 21 
Probate conservatorship may make the recommendation if the following conditions are 22 
met: (a) a professional person has examined and evaluated the person and determined that 23 
he is gravely disabled; (b) a professional person has determined that inpatient evaluation is 24 
not necessary.  The conservator of the person appointed under the Probate Code may apply 25 
to the court for such recommendation to the officer providing conservatorship 26 
investigation.  Within thirty (30) days after the referral, the officer providing 27 
conservatorship investigation shall file a copy of its report with the court in the Probate 28 
conservatorship  making the recommendation.    29 

If the officer providing conservatorship investigation concurs with the 30 
recommendation, he shall petition the superior court in the county of residence of the 31 
patient to establish conservatorship. 32 

Where temporary conservatorship is indicated, the fact shall be alternatively 33 
pleaded in the petition. T he officer providing the conservatorship investigation or other 34 
county officer or employee designated by the county shall act as the temporary 35 
conservator.36 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Fernando Valley Bar Association  

   Los Angeles County Bar Association  
 
STATEMENT OF REASONS: 
 
Existing Law: Permits a professional person in a facility providing treatment for a person who is 
gravely disabled to recommend conservatorship of such person - a Lanterman-Petris-Short (LPS) 
conservatorship.  The LPS conservatorship is started by such professional person where the 
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matter is then referred to the officer providing conservatorship investigation (the appropriate 
county agency) which reviews and evaluates the case and files a petition for LPS 
Conservatorship if it is determined this is necessary and proper after the investigation.   
 
This Resolution: Would permit a superior court where a probate conservatorship has been 
established for the gravely disabled person to make the referral for evaluation. 
 
The Problem:  The problem is that such professional person as defined in the statute most often 
is a psychiatrist who may be reluctant to get involved in the court process.  Therefore, people go 
without the treatment they need, because the first step of investigating the case for possible 
referral for LPS conservatorship never can be taken.  In many jurisdictions the treatment for such 
gravely disabled people is a revolving door of a few days in a mental hospital followed by a few 
days on the street followed by another stay in the mental hospital.   There is no way to get longer 
term help when it is needed and no way to compel the professional people who must commence 
the process to take action. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Tamila C. Jensen, 10324 Balboa Blvd. Suite  
200, Granada Hills, California 91344, 818-363-6733, 818-831-8513 (fax), tamila@earthlink.net 
 
RESPONSIBLE FLOOR DELEGATE: Tamila C. Jensen 
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RESOLUTION 06-02-2010 
 

DIGEST 
Elder Abuse: Report Directly to District Attorney or Other Agencies 
Amends United States Code title 42, section 3058g to allow ombudsmen to report abuse of 
residents of long-term care facilities directly to a district attorney or other agencies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends United States Code title 42, section 3058g to allow ombudsmen to report 
abuse of residents of long-term care facilities directly to a district attorney or other agencies.  
This resolution should be approved in principle because it would provide another safeguard in 
protecting the elder or dependent adult from abuse. 
 
Elder abuse is increasing and the ability to protect the dependent adult is difficult under current 
law.  This resolution would amend United States Code title 42, section 3058g to avoid the 
current conflict with Welfare and Institutions Code section 15630(b)(1)(A)(v) that allows an 
ombudsman to report suspected physical or financial abuse of residents in long-term care 
facilities to the district attorney (DA) or adult protective services (APS) without the consent of 
the victim.  With the senior population increasing, care facilities will most likely see an increase 
in residents.  Unfortunately, some caregivers feel overworked and underpaid and may neglect the 
needs of some of the residents.  In most cases, the elder or dependent adult relies on a caregiver 
for many of their needs and may be afraid to complain for fear no one else would care for them.  
This resolution would allow an ombudsman who suspects elder abuse to make a report to the 
appropriate agency without the consent of the victim and lessen incidents of elder abuse. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to petition the United States Congress to amend US Code Title 42, section 3058g to 
read  as follows: 
 

Title 42, § 3058g.  1 
 (a) Establishment 2 
 (1) In general 3 
 In order to be eligible to receive an allotment under section 3058b of this title from 4 
funds appropriated under section 3058a of this title and made available to carry out this 5 
subpart, a State agency shall, in accordance with this section -  6 
 (A) establish and operate an Office of the State Long-Term Care Ombudsman; and 7 
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 (B) carry out through the Office a State Long-Term Care Ombudsman program. 8 
 (2) Ombudsman 9 
 The Office shall be headed by an individual, to be known as the State Long-Term 10 
Care Ombudsman, who shall be selected from among individuals with expertise and 11 
experience in the fields of long-term care and advocacy. 12 
 (3) Functions 13 
 The Ombudsman shall serve on a full-time basis, and shall, personally or through 14 
representatives of the Office -  15 
 (A) identify, investigate, and resolve complaints that -  16 
 (i) are made by, or on behalf of, residents; and 17 
 (ii) relate to action, inaction, or decisions, that may adversely affect the health, 18 
safety, welfare, or rights of the residents (including the welfare and rights of the residents 19 
with respect to the appointment and activities of guardians and representative payees), of -  20 
 (I) providers, or representatives of providers, of long-term care services; 21 
 (II) public agencies; or 22 
 (III) health and social service agencies; 23 
 (B) provide services to assist the residents in protecting the health, safety, welfare, 24 
and rights of the residents; 25 
 (C) inform the residents about means of obtaining services provided by providers 26 
or agencies described in subparagraph (A)(ii) or services described in subparagraph (B); 27 
 (D) ensure that the residents have regular and timely access to the services 28 
provided through the Office and that the residents and complainants receive timely 29 
responses from 30 
representatives of the Office to complaints; 31 
 (E) represent the interests of the residents before governmental agencies and seek 32 
administrative, legal, and other remedies to protect the health, safety, welfare, and rights of 33 
the residents; 34 
 (F) provide administrative and technical assistance to entities designated under 35 
paragraph (5) to assist the entities in participating in the program; 36 
 (G)(i) analyze, comment on, and monitor the development and implementation of 37 
Federal, State, and local laws, regulations, and other governmental policies and actions, 38 
that pertain to the health, safety, welfare, and rights of the residents, with respect to the 39 
adequacy of long-term care facilities and services in the State; 40 
 (ii) recommend any changes in such laws, regulations, policies, and actions as the 41 
Office determines to be appropriate; and (iii) facilitate public comment on the laws, 42 
regulations, 43 
policies, and actions; 44 
 (H)(i) provide for training representatives of the Office; (ii) promote the 45 
development of citizen organizations, to participate in the program; and (iii) provide 46 
technical support for the development of resident and family councils to protect the well-47 
being and rights of residents; and 48 
 (I) carry out such other activities as the Assistant Secretary determines to be 49 
appropriate. 50 
 (4) Contracts and arrangements 51 
 (A) In general 52 
 Except as provided in subparagraph (B), the State agency may establish and 53 
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operate the Office, and carry out the program, directly, or by contract or other arrangement 54 
with any public 55 
agency or nonprofit private organization. 56 
 (B) Licensing and certification organizations; associations The State agency may 57 
not enter into the contract or other arrangement described in subparagraph (A) with -  58 
 (i) an agency or organization that is responsible for licensing or certifying long-59 
term care services in the State; or 60 
 (ii) an association (or an affiliate of such an association) of long-term care 61 
facilities, or of any other residential facilities for older individuals. 62 
 (5) Designation of local Ombudsman entities and representatives 63 
 (A) Designation 64 
 In carrying out the duties of the Office, the Ombudsman may designate an entity as 65 
a local Ombudsman entity, and may designate an employee or volunteer to represent the 66 
entity. 67 
 (B) Duties 68 
 An individual so designated shall, in accordance with the policies and procedures 69 
established by the Office and the State agency -  70 
 (i) provide services to protect the health, safety, welfare and rights of residents; 71 
 (ii) ensure that residents in the service area of the entity have regular, timely access 72 
to representatives of the program and timely responses to complaints and requests for 73 
assistance; 74 
 (iii) identify, investigate, and resolve complaints made by or on behalf of residents 75 
that relate to action, inaction, or decisions, that may adversely affect the health, safety, 76 
welfare, or rights of the residents; 77 
 (iv) represent the interests of residents before government agencies and seek 78 
administrative, legal, and other remedies to protect the health, safety, welfare, and rights of 79 
the 80 
residents; 81 
 (v)(I) review, and if necessary, comment on any existing and proposed laws, 82 
regulations, and other government policies and actions, that pertain to the rights and well-83 
being of residents; and 84 
 (II) facilitate the ability of the public to comment on the laws, regulations, policies, 85 
and actions; 86 
 (vi) support the development of resident and family councils; and 87 
 (vii) carry out other activities that the Ombudsman determines to be appropriate. 88 
 (C) Eligibility for designation 89 
 Entities eligible to be designated as local Ombudsman entities, and individuals 90 
eligible to be designated as representatives of such entities, shall –  91 
 (i) have demonstrated capability to carry out the responsibilities of the Office; 92 
 (ii) be free of conflicts of interest and not stand to gain financially through an 93 
action or potential action brought on behalf of individuals the Ombudsman serves; 94 
 (iii) in the case of the entities, be public or nonprofit private entities; and 95 
 (iv) meet such additional requirements as the Ombudsman may specify. 96 
 (D) Policies and procedures 97 
 (i) In general 98 
 The State agency shall establish, in accordance with the Office, policies and 99 
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procedures for monitoring local Ombudsman entities designated to carry out the duties of 100 
the Office. 101 
 (ii) Policies 102 
 In a case in which the entities are grantees, or the representatives are employees, of 103 
area agencies on aging, the State agency shall develop the policies in consultation with the 104 
area agencies on aging. The policies shall provide for participation and comment by the 105 
agencies and for resolution of concerns with respect to case activity. 106 
 (iii) Confidentiality and disclosure 107 
 The State agency shall develop the policies and procedures in accordance with all 108 
provisions of this part regarding confidentiality and conflict of interest. 109 
 (b) Procedures for access 110 
 (1) In general 111 
 The State shall ensure that representatives of the Office shall have -  112 
 (A) access to long-term care facilities and residents; 113 
 (B)(i) appropriate access to review the medical and social records of a resident, if -  114 
 (I) the representative has the permission of the resident, or the legal representative 115 
of the resident; or 116 
 (II) the resident is unable to consent to the review and has no legal representative; 117 
or 118 
 (ii) access to the records as is necessary to investigate a complaint if -  119 
 (I) a legal guardian of the resident refuses to give the permission; 120 
 (II) a representative of the Office has reasonable cause to believe that the guardian 121 
is not acting in the best interests of the resident; and 122 
 (III) the representative obtains the approval of the Ombudsman; 123 
 (C) access to the administrative records, policies, and documents, to which the 124 
residents have, or the general public has access, of long-term care facilities; and 125 
 (D) access to and, on request, copies of all licensing and certification records 126 
maintained by the State with respect to long-term care facilities. 127 
 (2) Procedures 128 
 The State agency shall establish procedures to ensure the access described in 129 
paragraph (1). 130 
 (c) Reporting system 131 
 The State agency shall establish a statewide uniform reporting system to -  132 
 (1) collect and analyze data relating to complaints and conditions in long-term care 133 
facilities and to residents for the purpose of identifying and resolving significant problems; 134 
and 135 
 (2) submit the data, on a regular basis, to -  136 
 (A) the agency of the State responsible for licensing or certifying long-term care 137 
facilities in the State; 138 
 (B) other State and Federal entities that the Ombudsman determines to be 139 
appropriate; 140 
 (C) the Assistant Secretary; and 141 
 (D) the National Ombudsman Resource Center established in section 3012(a)(21) 142 
(!2) of this title. 143 
 (d) Disclosure 144 
 (1) In general 145 



06-02-5 
 

 The State agency shall establish procedures for the disclosure by the Ombudsman 146 
or local Ombudsman entities of files maintained by the program, including records 147 
described in subsection (b)(1) or (c) of this section.  148 
 (2) Identity of complainant or resident 149 
 The procedures described in paragraph (1) shall -  150 
 (A) provide that, subject to subparagraph (B), the files and records described in 151 
paragraph (1) may be disclosed to law enforcement and the local Office of the Adult 152 
Protective Service only at the discretion of the Ombudsman (or the person designated by 153 
the Ombudsman to disclose the files and records) if there is a reasonable belief that abuse 154 
or neglect of the resident has taken place in the long-term care facility; and 155 
 (B) prohibit the disclosure to any agency other than those stated in subparagraph 156 
(2) (A) of the identity of any complainant or resident with respect to whom the Office 157 
maintains such files or records unless -  158 
 (i) the complainant or resident, or the legal representative of the complainant or 159 
resident, consents to the disclosure and the consent is given in writing; 160 
 (ii)(I) the complainant or resident gives consent orally; and 161 
 (II) the consent is documented contemporaneously in a writing made by a 162 
representative of the Office in accordance with such requirements as the State agency shall 163 
establish; or 164 
 (iii) the disclosure is required by court order. 165 
 (e) Consultation 166 
 In planning and operating the program, the State agency shall consider the views of 167 
area agencies on aging, older individuals, and providers of long-term care. 168 
 [Subdivisions (f)-(j) remain unchanged]169 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Federal law preempts California law in this area and essentially ties the hands of 
Ombudsman’s Offices throughout the California as the State tries to protect its abused and 
neglected elders. 
 
This Resolution:  Would put the State of California on record as urging the US Congress to 
allow California to protect its Elders from abuse and neglect in Long-Term Care Facilities. 
 
The Problem:  The present federal provision has the effect of rendering a 2008 amendment to 
California Welfare and Institutions Code section 15630(b)(1)(A)(v) requiring known or 
suspected physical or financial abuse of residents of long-term care facilities to be reported the 
local District Attorney as well as the State Ombudsman’s Office. The California Welfare and 
Institutions Code sections 9720-9725 reflect the requirements in section 3058g(d)(2)(B) of title 
42 of the United States Code, thereby tying the hands of the Ombudsman Program by requiring 
the consent of a victim to report an abuser to the agencies which can help secure a remedy for 
abuse or neglect in the long-term care facility environment. 
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Abuse and neglect are notoriously prevalent in California Long-Term Care facilities for many 
reasons including the shortage of persons volunteering as Ombudsmen, lack of adequate training 
for Long-Term Care Facilities staffs, and inadequate staffing for the Facilities.  The present 
federal law preempts California’s effort to protect its elders and prosecute the perpetrators. 
Residents of long-term care facilities are in a very real sense at the mercy of the staff of the 
facilities in which they reside.  As such, many residents may be sufficiently intimidated by the 
facility staff to fear reprisal for giving consent to a report being filed with the District Attorney.  
In many cases the facility staff is all that stand between the resident and sever pain or death.  It is 
unrealistic to require the consent of a victim to provide the local District Attorney with evidence 
that may indicate a crime and allow an evaluation of that evidence by a prosecutor. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Gerald Richards, 1099 Baywood Ln, 
Hercules, CA 94547, voice 510-313-0080, cell 925-890-0852, fax 510-662-4477, e-mail 
hesiod@calbears.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gerald Richards 
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RESOLUTION 6-03-2010 
 

DIGEST 
Wills & Trusts: Caregiver 
Amends Probate Code section 21351 to provide that a donative transfer during the first three (3) 
years of marriage or cohabitation with a prior caregiver be invalidated.    
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 21351 to provide that a donative transfer during the 
first three (3) years of marriage or cohabitation with a prior caregiver be invalidated. This 
resolution should be approved in principle because it closes a loophole that exists under current 
law.   
 
Currently, under Probate Code section 21350 a caregiver is a disqualified recipient of a donative 
transfer unless he/she is related by blood or marriage, is a cohabitant, or registered domestic 
partner of the transferor, obtained a Certificate of Independent Review or can show by clear and 
convincing evidence that the transfer was not the product of fraud, duress, menace or undue 
influence.  In other words, if the caregiver was married, cohabitated with or was a registered 
domestic partner of the transferor at the time of the transfer, under current law the donative 
transfer would be valid.   
 
The proposed resolution allows a donative transfer to a spouse, domestic partner or cohabitant to 
be challenged where the transferee was a caregiver within one year of the commencement of the 
relationship and the transfer occurs within three years of the commencement of the relationship.  
Family may not be aware that the caregiver is the spouse, cohabitant or registered domestic 
partner until after the death of the transferor and thus would not have an avenue to challenge the 
transfer.  With elder abuse on the rise, this would allow such a transfer to be challenged. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 21351 to read as follows: 

§21351   1 

 Section 21350 does not apply if any of the following conditions are met: 2 

 (a) The transferor is related by blood or marriage to, is a cohabitant with, or is the 3 

registered domestic partner, pursuant to Division 2.5 (commencing with Section 297) of 4 

the Family Code, of the transferee or the person who drafted the instrument.  For purposes 5 

of this section, "cohabitant" has the meaning set forth in Section 13700 of the Penal Code.  6 
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This subdivision shall retroactively apply to an instrument that becomes irrevocable on or 7 

after July 1, 1993. 8 

 (b) Subdivision (a) does not apply to donative transfers to a transferee who is 9 

related by marriage to, is a cohabitant with or a registered domestic partner of the 10 

transferor, if the transferee was a care custodian of the transferor within one year of the 11 

commencement of the marriage, cohabitation or registered domestic partnership and the 12 

transfer takes place within the first three years of marriage, cohabitation or registered 13 

domestic partnership.  Any transfer under this subdivision (b) can be deemed valid under 14 

subdivisions (c) through (j) of Section 21351.  This subdivision shall be effective for 15 

transfers occurring after January 1, 2011. 16 

 (b) (c) The instrument is reviewed by an independent attorney who (1)counsels the 17 

client (transferor) about the nature and consequences of the intended transfer, (2) attempts 18 

to determine if the intended consequence is the result of fraud, menace, duress, or undue 19 

influence, and (3) signs and delivers to the transferor an original certificate in substantially 20 

the following form, with a copy delivered to the drafter: 21 

  "CERTIFICATE OF INDEPENDENT REVIEW    22 

 I, _______________________________, (attorney's name) have reviewed 23 

________________________ (name of instrument) and counseled my client, 24 

________________________  (name of client)  on the nature and consequences of the 25 

transfer, or transfers, of property to _______________________ (name of potentially 26 

disqualified person) contained in the instrument.  I am so disassociated from the interest of 27 

the transferee as to be in a position to advise my client independently, impartially, and 28 

confidentially as to the consequences of the transfer.  On the basis of this counsel, I 29 

conclude that the transfer, or transfers, in the instrument that otherwise might be invalid 30 

under Section 21350 and Section 21351(b) of the Probate Code are valid because the 31 

transfer, or transfers, are not the product of fraud, menace, duress, or undue influence. 32 

____________________________ ___________________" 33 

       (Name of Attorney)                                (Date) 34 

 Any attorney whose written engagement signed by the client is expressly limited 35 

solely to the preparation of a certificate under this subdivision, including the prior 36 

counseling, shall not be considered to otherwise represent the client. 37 

 (c) (d) After full disclosure of the relationships of the persons involved, the 38 

instrument is approved pursuant to an order under Article 10 (commencing with Section 39 

2580) of Chapter 6 of Part 4 of Division 4. 40 

 (d) (e) The court determines, upon clear and convincing evidence, but not based 41 

solely upon the testimony of any person described in subdivision (a) of Section 21350 or 42 

subdivision (b) of Section 21351, that the transfer was not the product of fraud, menace, 43 

duress, or undue influence.  If the court finds that the transfer was the product of fraud, 44 

menace, duress, or undue influence, the disqualified person shall bear all costs of the 45 

proceeding, including reasonable attorney's fees. 46 

  (e) (f) Subdivision (d) (e) shall apply only to the following instruments: 47 

    (1) Any instrument other than one making a transfer to a person described in 48 

paragraph (1) of subdivision (a) of Section 21350.  49 

 (2) Any instrument executed on or before July 1, 1993, by a person who was a 50 

resident of this state at the time the instrument was executed. 51 
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 (3) Any instrument executed by a resident of California who was not a resident at 52 

the time the instrument was executed.  53 

 (f) (g) The transferee is a federal, state, or local public entity, an entity that qualifies 54 

for an exemption from taxation under Section 501(c)(3) or 501(c)(19) of the Internal 55 

Revenue Code, or a trust holding an interest for this entity, but only to the extent of the 56 

interest of the entity, or the trustee of this trust. This subdivision shall retroactively apply 57 

to an instrument that becomes irrevocable on or after July 1, 1993. 58 

 (g) (h) For purposes of this section, "related by blood or marriage" shall include 59 

persons within the fifth degree or heirs of the transferor. 60 

 (h) (i) The transfer does not exceed the sum of three thousand dollars ($3,000). 61 

This subdivision shall not apply if the total value of the property in the estate of the 62 

transferor does not exceed the amount prescribed in Section 13100. 63 

 (i) (j) The transfer is made by an instrument executed by a nonresident of California 64 

who was not a resident at the time the instrument was  executed, and that was not signed 65 

within California.66 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  Currently Probate Code section 21350 provides an exception to a transfer being 
deemed a product of fraud, menace, duress, or undue influence if the transfer is to a spouse, 
cohabitant or registered domestic partner, even if that spouse, cohabitant or registered domestic 
partner falls under the definition of “care custodian.”  Usually a transfer to a spouse, cohabitant 
or registered domestic partner is not a cause for concern.  However, what if the spouse, 
cohabitant or registered domestic partner was a “care custodian” prior to becoming the spouse?  
When a “care custodian” becomes a spouse they can receive donative transfers from their new 
spouse without any question as to the transfer being a product of fraud, menace, duress, or undue 
influence, such as in the case of Estate of Pryor (2009) 177 Cal.App.4th 1466.  Probate Code 
section 21350 currently does not state that such transfers to a spouse who was once a “care 
custodian” are questionable transfers. 
 
This Resolution:  Under the proposed amendment a transfer of property to a spouse, cohabitant 
or registered domestic partner who was once a “care custodian” is presumed to be a product of 
fraud, menace, duress, or undue influence, if the transfer is made within the first three years of 
marriage, cohabitation or becoming registered domestic partners.  Such a presumption can be 
overcome under subdivisions (c) through (j) of Section 21351.  Amending Probate Code section 
21351, does not prevent the transfer of property to a new spouse who was once a “care 
custodian,” but it puts safety measures in place to protect the elderly and/or vulnerable members 
in our society from making a transfer that could be a product of fraud, menace, duress, or undue 
influence.   
 
The Problem:  The manner in which the older population is being taken advantage of is 
increasing.  One of the key areas of concern involves the abuse of the elderly by “care 
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custodians.”  Specifically, if a "care custodian" marries the elderly dependent person for whom 
they care for, then any transfer of property post-marriage to that “care custodian”/now spouse is 
not presumed to be a product of fraud, menace, duress, or undue influence under Probate Code 
section 21351.   
 
The concern of elder abuse advocates and family members is that the elderly may become 
victims of an unintended marriage and make transfers to the new spouse that would otherwise be 
deemed a product of fraud, menace, duress, or undue influence, if the new spouse were not the 
spouse, but the “care custodian.”  Many families do not learn of the marriage and the transfers 
until after the marriage and many times not until the elder dies.  The impact can be devastating 
for families of the elderly person who is the victim of elder abuse by the “care custodian.”   
 
Without changing Probate Code section 21351 to question a transfer to a new spouse who was 
once a “care custodian,” we leave open a door that will lead to potential abuse of the elder 
population.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Penny R. Brown, McDonough Holland & 
Allen PC, 500 Capitol Mall, 18th  Floor, Sacramento, CA  95814, (916) 325-4513; email:  
pbrown@mhalaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Penny R. Brown 
 
COUNTER ARGUMENTS 
 
TRUSTS AND ESTATES SECTION 
 
RECOMMENDATION: DISAPPROVE 
This Resolution would limit the spousal exception to Probate Code section 21350.  The 
Executive Committee of the Trusts & Estates Section (TEXCOM) believes that this Resolution is 
not adequately tailored to the problem of sham marriages, would exacerbate the problem of 
Good Samaritans being inappropriately treated as disqualified persons under Section 21350, and 
could interfere with comprehensive reform of Section 21350 now being considered by the 
Legislature. 
 
The scope of the term “care custodian” is critical to the proper functioning of Section 21350.  
Too limited a scope would allow too many suspect transactions to escape the proper reach of 
Section 21350.  Too broad a scope, however, would sweep in too many innocent transactions, 
and potentially punish Good Samaritans who aid loved ones in ways society ought to encourage. 
 
In Bernard v. Foley (2006) 39 Cal.4th 794, the Supreme Court affirmed a holding that “‘the 
definition of case custodian is broad indeed, extending to persons providing health services or 
social services to elderly or dependent adults.’”   (Id., at 803, emphasis modified.)  Under this 



 
 

06-03-5

broad definition, the Court held that a party who, among other things, “did decedent's grocery 
shopping, prepared some meals for her[,] occasionally attended to her personal needs, … made 
decedent's bed[,] assisted her with bathing[,] … applied topical medications to decedent's body, 
… went through decedent's mail for her and, for the last six weeks of decedent's life, handled all 
her financial and investment affairs, including her bank accounts,” qualified as a care custodian.  
(Id., at 803.)  The Court also held that a party who, among other things, “prepared meals for 
decedent, spent every day with her, assisted her in getting to and from the bathroom, helped her 
into bed, fixed her hair, cleaned her bedroom[,] did her laundry, washed decedent's face and 
hands on days when the visiting hospice nurses were not present to bathe her[,] … administered 
oral medications to decedent, … helped decedent apply ointments to a rash that had developed in 
her intimate areas[,] … [and] cared for decedent's wounds, applying salves and antibiotics to 
sores on her legs and thereafter bandaging those areas,” qualified as a care custodian.  (Ibid.) 
 
These are all acts that one would expect a fiancé or prospective domestic partner to perform for a 
loved one in need.  Such acts of kindness should be encouraged, not stigmatized.  Parties who 
perform them out of love should not be punished for doing so.  By restricting the spousal 
exception, the Resolution would broaden the reach of Section 21350, even beyond the reach of 
current law. 
 
To be sure, the Resolution is intended to address the evil of sham marriages.  Given the current 
definition of care custodian, however, TEXCOM concludes that it would sweep in too many 
bona fide marriages. 
 
TEXCOM sponsored legislation that resulted in a comprehensive study of Section 21350 by the 
California Law Revision Commission.  As a result of that study, SB 105 was introduced, which 
may rein in the scope of Section 21350.  This Resolution, which would expand the scope of 
Section 21350, is counterproductive to those efforts. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION 6-04-2010 
 

 
DIGEST 
Elder Abuse:  Double Damages 
Amends Probate Code section 859 to make double damages available when the court has found 
that undue influence or elder/dependent adult abuse has occurred. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 859 to make double damages available when the 
court has found undue influence or elder/dependent adult abuse has occurred.  This resolution 
should be approved in principle because it applies the intent of the legislature to include double 
damages as a remedy in all elder abuse actions involving a wrongful taking. 
 
By including the phrase “undue influence and elder/dependent abuse” in the statute, the Code 
would end the current ambiguity that exists between the Probate Code and Welfare & 
Institutions Code as to whether double damages are available against someone who has exerted 
undue influence or engaged in elder/dependent adult abuse.  This resolution only applies to 
actions brought under Probate Code section 850. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code section 859 to read as follows: 
 

§859 1 
 If a court finds that a person has in bad faith or by the use of undue influence or the 2 
commission of elder or dependent adult abuse as defined by Welfare & Institutions Code 3 
§15600, et seq. wrongfully taken, concealed, or disposed of property belonging to the 4 
estate of a decedent, conservatee, minor, or trust, the person shall be liable for twice the 5 
value of the property recovered by an action under this part. The remedy provided in this 6 
section shall be in addition to any other remedies available in law to a trustee, guardian or 7 
conservator, or personal representative or other successor in interest of a decedent.8 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS: Beverly Hills Bar Association  
        Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law: A person who acts in bad faith and wrongfully takes or conceals or disposes estate 
or trust assets is liable for twice the value of the property in an action by the trustee or the 
personal representative of the estate of a ward or conservatee or of the estate. 
 
This Resolution: Would end any ambiguity that double damages would be available if the person 
used undue influence or committed elder abuse in taking, concealing, or disposing trust assets or 
the estate assets of a ward or conservatee or other estate assets. Further, this remedy would be 
available if the action was made by a beneficiary or the trustee. 
 
The Problem: This provision was originally enacted in one form in 1850. The purpose was to 
allow double damages if there was a wrongful taking, concealing or disposing of the estate assets 
of a ward or conservatee. Prior provisions in the Probate Code prescribed double damages as to 
trust, conservatorship, and estate matters. 
 There are no reported cases interpreting this provision. There has been at least one 
unreported appellate opinion that holds that the bad faith action of an individual, using undue 
influence on an elderly parent, is not sufficient to allow a trial court to award double damages. 
The Court of Appeal’s analysis disregards the essential nature of undue influence. (See, e.g., 
Estate of Sarabia (1990) 221 Cal.App.3d 599, 607 [“to know what influence was ‘undue’ 
requires knowledge of what influence, if any, would qualify for a more benign interpretation”]; 
see also 12 Witkin, Summary of Cal. Law (9th ed. 1990) Wills and Probate, §187, pp. 216-217.) 
It has long been held that property taken by undue influence is property “wrongfully obtained” 
(Grey v. Brennan (1905) 147 Cal. 355, 358). Applying the notion of property “wrongfully taken” 
used in statutes such as section 16249, subdivision (b) to any taking of property through undue 
influence seems most faithful to available indicia of legislative intent.  

Elder abuse, as defined in the Welfare and Institutions Code includes physical abuse, 
financial abuse, abandonment, isolation, abduction, or other treatment with resulting physical 
harm or pain or mental suffering. (Welf. & Inst. Code, §15610.07.)  Financial abuse is defined as 
a situation where a person has the care or custody or stands in the position of trust and takes 
property for wrongful use or with the intent to defraud or, as a third party, refuses to release the 
property in bad faith. (Welf. & Inst. Code, §15610.30.) 
 If the appellate court’s view is embraced in other cases, it would threaten to undercut 
the broad protections the Legislature patently intended when it enacted no fewer than three 
statutes that served to put potential wrongdoers on notice of their exposure to double liability 
for bad faith taking of trust or estate property in all trust, guardianship, and conservatorship 
cases. 
 Nevertheless, one way to cure the situation is to amend the provision to include both 
undue influence and elder abuse so that the Courts would not be placed in a dilemma over when 
this statute applies. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Marc L. Sallus, 16133 Ventura Boulevard, 
Encino, CA, 91436-2408; 818/986-8080, fax 818/789-0947, msallus@oclslaw.com 
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RESPONSIBLE FLOOR DELEGATE: Marc L. Sallus 
 
COUNTER ARGUMENTS 
 
TRUSTS AND ESTATES SECTION 
 
RECOMMENDATION: DISAPPROVE 
The Executive Committee of the Trusts & Estates Section recommends disapproval of this 
resolution because it proposes creation of a punitive remedy of double damages where the only 
thing proven is undue influence.  Due to the nature of undue influence, it is possible that undue 
influence might occur by negligent acts on the part of the person accused of undue influence.  
Such negligent acts should not be punishable with double damages.  The current provisions of 
the Probate Code provide for double damages where there is bad faith shown in connection with 
a wrongful taking, conversion, etc. and there is no need for additional language not tied to a 
showing of bad faith. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
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RESOLUTION 6-05-2010 
 

DIGEST 
Probate: Order of Priority for Payment of Debts   
Amends Probate Code section 11420 to clarify order of payment for the unsatisfied portion of 
mortgages, deeds of trust or other liens. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 11420 to clarify order of payment for the 
unsatisfied portion of mortgages, deeds of trust or other liens.  This resolution should be 
disapproved because it attempts to resolve a problem that does not exist in obtaining title 
insurance in short sales. 
 
When property is sold through a decedent’s estate and the proceeds from the sale are insufficient 
to pay all of the secured debt against the property, the remaining debt owed becomes an 
unsecured general debt of the estate.  The creditor then can file a creditor’s claim against the 
estate for the unpaid debt that has become an unsecured general debt of the estate. 
 
The proposed resolution appears to prevent a once secured creditor from filing a creditor’s claim 
for the remaining debt owed because the resolution would extinguish the remaining debt.  This 
would deny the once secured creditor the right to file a creditor’s claim against the estate to 
collect on the remaining debt and divest the creditor of their interest.  Also, this resolution seems 
to be trying to address a problem that does not exist because title insurance companies usually 
are not involved in foreclosure proceedings or “short sales.”  Further, if all secured creditors 
agree to the “short sale,” a title insurance company will issue title insurance. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code Section 11420 to read as follows:  
 

§11420  1 
(a) Debts shall be paid in the following order of priority among classes of debts, except 2 
that debts owed to the United States or to this state that have preference under the laws of 3 
the United States or of this state shall be given the preference required by such laws:  4 
(1) Expenses of administration.  With respect to obligations secured by mortgage, deed of 5 
trust, or other lien, including, but not limited to, a judgment lien, only those expenses of 6 
administration incurred that are reasonably related to the administration of that property by 7 
which obligations are secured shall be given priority over these obligations.  8 
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(2) Obligations secured by a mortgage, deed of trust, or other lien, including, but not 9 
limited to, a judgment lien, in the order of their priority, so far as they may be paid out of 10 
the proceeds of the property subject to the lien.  If the proceeds are insufficient, the part of 11 
the obligation, mortgage, deed of trust, or other lien, including, but not limited to, a 12 
judgment lien, and which remains remaining unsatisfied shall be classed with general 13 
debts, the mortgage, deed of trust, or other lien, including, but not limited to, a judgment 14 
lien, shall forthwith be extinguished and of no further force or effect.  15 
     (3) Funeral expenses. 16 
     (4) Expenses of last illness. 17 
     (5) Family allowance. 18 
     (6) Wage claims. 19 
     (7) General debts, including judgments not secured by a lien and all other debts not        20 
      included in a prior class or extinguished pursuant to subparagraph (2) above. 21 
             (b) Except as otherwise provided by statute, the debts of each class are 22 
            without preference or priority one over another. No debt of any class may be paid 23 
            until all those of prior classes are paid in full. If property in the estate is 24 
            insufficient to pay all debts of any class in full, each debt in that class shall be paid 25 
  a proportionate share.26 

27 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Alameda County Bar Association  
 
STATEMENT OF REASONS 
 
Existing Law:  Probate Code Section 11420 presently provides that upon a short sale any secured 
claim is converted to a general claim. The section presently does not specifically state that the 
recorded or other security basis terminates. 
 
This Resolution:   Amends Probate Code Section 11420 so that it specifically states that the 
recorded or other security basis terminates and eliminates the recorded security interest upon a 
short sale. The proposed amendment is also consistent with federal bankruptcy law regarding 
claim priority. 
 
The Problem:  At least one title company has refused to insure a short sale based on that 
company's opinion that the conversion of the secured claim to a general claim does not eliminate 
the recorded security interest and therefore believed the title company could subsequently be 
required to defend against a foreclosure or other enforcement of the secured interest.  Since the 
current code section fails to specifically address the issue, title companies may improperly refuse 
to insure short sales. 
 
IMPACT STATEMENT 
  
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Eugene Schneider, 5050 Broadway, 
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Oakland, CA 94611,  voice 510-547-2889; email geneslaw@saber.net  
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTER ARGUMENTS 

 
TRUSTS AND ESTATES SECTION 
 
RECOMMENDATION: DISAPPROVE 
This Resolution is contrary to California law by divesting persons of their property interests without 
due process.  The creditor claim sections of the Probate Code (section 9000 et. seq.) deal with 
unsecured debts.  Existing Probate Code section 11420 specifically exempts secured claims, 
judgments, and property taxes – among other secured claims – from its scope.  In a probate 
proceeding when a secured creditor forecloses and fails to realize the amount of its indebtedness 
from the foreclosure sale, the unpaid or “excess” debt realized from the sale becomes “unsecured” 
debt for which the creditor must file a claim; unless the creditor forecloses (or is foreclosed out by a 
superior creditor), the creditor never forfeits its security interest.  Enacting this proposed Resolution 
will divest all persons – including the Tax Collector – of their secured property interests because the 
estate wants to make a “short sale”. Unquestionably, “underwater real estate” is a present and 
continuing source of concern to estates, but to seek to change California law and, at the same time, 
to violate the Fifth Amendment is extreme. Finally, the perceived problem of title insurance is not a 
real issue: if all secured creditors consent to the transaction, title insurance may be issued.  Title 
insurers are also cognizant of California and federal law. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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RESOLUTION  06-06-2010 
 

DIGEST 
Probate: Multi-Party Accounts 
Amends Probate Code sections 5301, 5303 and 5401 to clarify the amount a joint account holder 
in a multi-party account may withdraw from the account. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolution found. 
 
Reasons: 
This resolution amends Probate Code sections 5301, 5303 and 5401 to clarify the amount a joint 
account holder in a multi-party account may withdraw from the account.  This resolution should 
be approved in principle because it would clarify current law, which has become muddled as a 
result of Lee v. Yang (2003) 111 Cal. App. 4th 481.   
 
Probate Code section 5301(a) provides that an account belongs to “the parties in proportion to 
the net contributions by each…”  However, the ruling in Lee v. Yang (id.) established the 
presumption that a joint account holder who is first to the bank and withdraws funds, can keep 
the withdrawn funds regardless of their contribution to the account.  This is contrary to the 
legislative intent that established Probate Code section 5301.  By way of example, a parent may 
add a child to their account as a convenience in anticipation of the parent’s incapacity or death, 
and not with the intent that the child be able to access and withdraw funds from the account for 
the child’s personal use until the parent’s actual incapacity or death.  This resolution would 
reinstate the intent of the legislature and require that a joint account holder be limited to the 
withdrawal of funds from the account to the extent of that party’s net contribution so it would not 
be a race to the bank. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Probate Code Sections 5301, 5303, and 5401 to read as follows: 
 

§5301 1 
  (a) An account belongs, during the lifetime of all parties, to the parties in 2 
proportion to the net contributions by each  to the sums on deposit  , unless there is clear 3 
and convincing evidence of a different intent. 4 
 (b) In the case of a P.O.D. account, the P.O.D. payee has no rights to the sums on 5 
deposit during the lifetime of any party, unless there is clear and convincing evidence of a 6 
different intent. 7 
 (c) In the case of a Totten trust account, the beneficiary has no rights to the sums on 8 
deposit during the lifetime of any party, unless there is clear and convincing evidence of a 9 
different intent. 10 
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 If there is an irrevocable trust, the account belongs beneficially to the beneficiary. 11 
   12 
§5303  13 
 (a) The provisions of Section 5302 as to rights of survivorship are determined by 14 
the form of the account at the death of a party. 15 
 (b) Once established, the terms of a multiple-party account can be changed only by 16 
any of the following methods: 17 
 (1) Closing the account and reopening it under different terms. 18 
 (2) Presenting to the financial institution a modification agreement that is signed by 19 
all parties with a present right of withdrawal. If the financial institution has a form for this 20 
purpose, it may require use of the form. 21 
 (3) If the provisions of the terms of the account or deposit agreement provide a 22 
method of modification of the terms of the account, complying with those provisions. 23 
 (4) As provided in subdivision (c) of Section 5405. 24 
 (c) During the lifetime of a party, the terms of the account may be changed as 25 
provided in subdivision (b) to eliminate or to add rights of survivorship. Withdrawal of 26 
funds from the account by a party  with a present right of withdrawal during the lifetime of 27 
a party  also eliminates rights of survivorship upon the death of that party  with respect to 28 
the funds withdrawn to the extent of the party's net contribution to the account. 29 
   30 
§5401   31 
 (a) Financial institutions may enter into multiple-party accounts to the same extent 32 
that they may enter into single-party accounts. Any multiple-party account may be paid, on 33 
request and according to its terms, to any one or more of the parties or agents. 34 
 (b) The terms of the account or deposit agreement may require the signatures of 35 
more than one of the parties to a multiple-party account during their lifetimes or of more 36 
than one of the survivors after the death of any one of them on any check, check 37 
endorsement, receipt, notice of withdrawal, request for withdrawal, or withdrawal order. In 38 
such case, the financial institution shall pay the sums on deposit only in accordance with 39 
such terms, but those terms do not limit the right of the sole survivor or of all of the 40 
survivors to receive the sums on deposit. 41 
 (c) A financial institution is not required to do any of the following  pursuant to 42 
Section 5301, 5303, or any other provision of this part: 43 
 (1) Inquire as to the source of funds received for deposit to a multiple-party 44 
account, or inquire as to the proposed application of any sum withdrawn from an account, 45 
for purposes of establishing net contributions. 46 
 (2) Determine any party's net contribution. 47 
 (3) Limit withdrawals or any other use of an account based on the net contribution 48 
of any party, whether or not the financial institution has actual knowledge of each party's 49 
contribution. 50 
 (d) All funds in an account, unless otherwise agreed in writing by the financial 51 
institution and the parties to the account, remain subject to liens, security interests, rights 52 
of setoff, and charges, notwithstanding the determination or allocation of net contributions 53 
with respect to the parties.54 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: This proposal involves California’s Multi-Party Account law, particularly 
affecting accounts commonly referred to as “joint tenancy” accounts.  The names of the parties 
to these accounts are commonly listed on the account as “or” (e.g. “John Smith or Mary Smith”). 

The status of current law is muddled as a result of Lee v. Yang (2003) 111 Cal. App. 4th 
481. The intent of the Legislature, as shown in the California Law Revision Commission 
commentaries, was that the contributors to multi-party accounts would own the money in the 
accounts to the extent of their contributions to the accounts.  The one case interpreting these 
statutes, Lee vs. Yang, which held that the ownership while the money is in the account is as 
intended by the Legislature, but then held that, generally, the first account holder withdrawing 
the funds gets to keep them all, without regard to whether that person ever contributed anything 
to the account. 
 
This Resolution: This resolution would reverse the holding in Lee v. Yang, reinstating the 
original intention that the funds are, generally, owned by the account holders according to their 
contributions, regardless of which account holder withdraws the funds. 
 
The Problem: The decision in Lee v. Yang changed the law from a fair and orderly disposition to 
simply a race to the bank for many users of these accounts.  Lee v. Yang created a presumption 
that whoever withdraws the money gets to keep it unless the account holder who contributed the 
funds can prove that there was an actual agreement to the contrary.  Ordinary people have no 
way to know of the need for such an agreement. 
 
Lee vs. Yang particularly places the elderly at risk, because elders commonly use these accounts 
to enable a relative (often one of the depositor’s children) to assist with paying bills, or to avoid 
conservatorship or probate administration of their assets.  When making these arrangements, the 
elderly generally do not expect or intend that they are making a present gift of those funds.  We 
hope that family members will provide honest assistance to their elderly relatives, but the sad 
fact is that most elder abuse is done by family members trusted by the elderly.  With the mental 
problems that are commonly associated with aging, when the elderly find their funds have been 
taken by the person they trusted, the elderly are at a particular disadvantage in trying to recover 
their misappropriated funds. 

It is also inconsistent with common sense and fairness for unmarried couples using joint 
tenancy bank accounts to allow whoever decides to terminate the relationship to take and keep 
all of the couple’s money. 

The proposed legislation is needed to restore the fair and reasonable intention of the 
Legislature when the California Multi-Party Accounts Law was enacted, generally complying 
with the intent of the parties that their ownership is based on their contribution to the account and 
not whoever gets to the bank first. 
 
IMPACT STATEMENT 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Don Edward Green;, 919 W. Green Street, 
Martinez, CA  94553, voice 925-360-3903, email DonGreen@mail.com 
 
RESPONSIBLE FLOOR DELEGATE: Don Edward Green 
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RESOLUTION 07-01-2010 
 
DIGEST 
Bankruptcy: Loss Mitigation Form 
Provides for each of the California bankruptcy courts to adopt a loss mitigation form, permitting 
a debtor in bankruptcy to modify a home mortgage loan with the lender. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE   
 
History  
No similar resolutions found. 
 
Reasons 
This resolution provides for each of the California bankruptcy courts to adopt a loss mitigation 
form, permitting a debtor in bankruptcy to modify a home mortgage loan with the lender.  This 
resolution should be disapproved because it lacks the necessary structure for a court-supervised 
program for facilitating consensual resolution of real property at risk of loss to foreclosure 
without further disadvantage to the debtor. 
 
Many homeowners file for bankruptcy because of the heavy financial burden of a home 
mortgage payment.  After filing, many borrowers desire to work with their mortgage lender to 
modify their mortgage loans.  Toward this end, the resolution proposes a loss mitigation form, 
but does not include any associated procedural structure to provide guidance for the parties in 
loss mitigation in bankruptcy.   
 
By way of comparison, a loss mitigation program was implemented in January 2009 in the 
Bankruptcy Court for the Southern District of New York.   (http://www.nysb.uscourts.gov/).  
Both the Eastern District of New York and the District of Rhode Island have subsequently 
enacted loss mitigation programs, patterned on the S.D.N.Y. bankruptcy program.  In each of 
those bankruptcy courts, loss mitigation program procedures and instructions have been enacted 
to provide structure for the debtor and creditors.  In the absence of such procedures, the 
California debtor is left without any guidance, and given the complexity of modern mortgage 
transactions, the unrepresented debtor is vulnerable.  
 
Some New York debtors’ attorneys fear the program will not be successful, as lenders’ 
participation in loss mitigation is purely voluntary.  In the first year in which the loss mitigation 
program in New York was in effect, of 808 bankrupt homeowners who applied for the program, 
just 452 were granted access and fewer than 10 have obtained permanent mortgage 
modifications, according to statistics from the clerk's office of the Bankruptcy Court for the 
Southern District of New York. 
http://www.nypost.com/p/news/business/left_at_the_alter_7dq194jGLw9iWuciR7Qg8O#ixzz0q
xvw74b7 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the 
Bankruptcy Courts in the state of California implement a new form entitled Request for Loss 
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Mitigation to be used in all Chapter 7 and 13 bankruptcy cases.  The proposed form is annexed to 
this resolution as Appendix A. 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  No form currently exists in California, and the problem addressed by the 
proposed Form is endemic. 
 
This Resolution:  Creates a new from ("Form") that provides a single platform for (1) a debtor's 
explicit request to engage in Loss Mitigation;1 (2) a vehicle for the debtor to demonstrate his or 
her attorney's consent to the Loss Mitigation Request; and (3) if the debtor is unable to obtain 
counsel's consent to the Loss Mitigation Request, the Form provides that the Court may enter an 
order both allowing the debtor to communicate with the lender in the absence of attorney 
consent, and providing that the lender's communication with the debtor/borrower will not be 
construed as a violation of the automatic stay imposed by 11 U.S.C. § 362.  Simply, the Form 
aims to facilitate the loan modification process by opening the lines of communication between 
debtors and lenders. 
 
The Problem:  Many individuals that file for bankruptcy protection do so because of the heavy 
financial burden of a home mortgage payment.  After filing for bankruptcy, many borrowers seek 
to work with their mortgage loan lender to modify their mortgage loan.  On many occasions the 
lender is willing to work with the debtor/borrower to modify the loan.  Before a debtor may 
speak with his or her lender to discuss the potential modification of the loan at issue, however, 
two events must occur.  First, to communicate with a lender, the debtor must obtain the explicit 
permission of his attorney, if any, to do so.  Frequently, however, debtors report that they are 
unable to obtain the required attorney consent as many attorneys scope of representation of the 
debtor is sharply limited and counsel may be simply unwilling to further communicate with the 
debtor.  Therefore, even if a debtor/borrower and lender are both willing to negotiate and pursue 
modification the debtor's loan, this process stalls by the lack of attorney consent.  Second, many 
lenders require an order from the Bankruptcy Court in which the debtor's case is pending before 
they will communicate with a debtor/borrower. 
 
IMPACT STATEMENT 
 
The proposed new Form does not alter or amended any existing law. 
 
AUTHOR OR PERMANENT CONTACT: John T. Madden and Autumn D. Spaeth,   
Weiland, Golden, Smiley, Wang Ekvall & Strok, LLP, 650 Town Center Drive, Suite 950 
Costa Mesa, California 92626, Telephone:  (714) 966-1000, Email:  jmadden@wgllp.com; 
aspaeth@wgllp.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Madden 

                                            
1 The term "Loss Mitigation," as used here, and within in the resolution, is intended to describe the full range 

of solutions that may avert either the loss of a debtor’s property to foreclosure, increased costs to the lender, or both.  
Loss mitigation commonly consists of: loan modification, loan refinance, forbearance, short sale, or surrender of the 
property in full satisfaction of the debt. 
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APPENDIX A 
Form -   Title (3/10) 

UNITED STATES BANKRUPTCY COURT 
CENTRAL DISTRICT OF CALIFORNIA 

FOR COURT USE ONLY 

In re: 

 

Debtor(s). 

CHAPTER:  

CASE NO.:  

REQUEST FOR LOSS MITIGATION 

PART A: DEBTOR'S REQUEST FOR LOSS MITIGATION 

 I am the debtor in this case.  I request that the Bankruptcy Court authorize me to communicate directly with the 
lender(s) below to explore the full range of solutions that may prevent either the loss of my property to foreclosure, 
increased costs to the lender, or both ("Loss Mitigation").  Potential solutions may include loan modification, loan 
refinance, forbearance, short sale, or surrender of the property in full satisfaction of the debt.  I also ask the 
Bankruptcy Court authorize the Lender(s) below to communicate directly with me on the above-mentioned issues. 

Property:  

Loan Number(s):  

Lender(s):  

 There is a co-borrower(s) on this loan(s).  (If there is a co-borrower, sign below and proceed to Part B.) 

 There is a joint debtor in this bankruptcy case.  (If there is a joint debtor, sign below and proceed to Part C.) 

I understand that I am expected to participate in the discussions with the above-referenced Lender(s) in good faith.  
I understand that discussion is voluntary for all parties, and that I am not required to enter into any agreement or 
settlement with any other party as part of the discussions.  I also understand that no other party is required to enter 
into any agreement or settlement with me.  I understand that I am not required to request dismissal of my bankruptcy 
case as part of any resolution or settlement that is offered or agreed to. 

Date:   Signed:   
 (Debtor) 

PART B: CO-BORROWER AUTHORIZATION 

By my signature below I hereby give my written consent for the above-captioned debtor to participate in Loss 
Mitigation discussions with respect to the Property, Loan(s) and Lender(s) listed in Part A. 

Date:   Signature:   

Printed Name:   

(Use additional pages if consent of multiple co-borrowers is required.) 
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In re:  

Debtor(s). 

CHAPTER  

CASE NUMBER:  
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PART C: JOINT DEBTOR AUTHORIZATION 

By my signature below I hereby give my written consent for the above-captioned debtor to participate in Loss 
Mitigation discussions with respect to the Property, Loan(s) and Lender(s) listed in Part A. 

Date:   Signature:   

Printed Name:   

PART D: CONSENT OF DEBTOR’S ATTORNEY (IF ANY) 

 I am not represented by an attorney in this bankruptcy case. 

 I am represented by an attorney in this bankruptcy case but have been unable to obtain my attorney's consent to 
communicate with the Lender(s) listed in Part A. 

 I am represented by an attorney in this bankruptcy case, whose consent appears below: 

I am the attorney for the debtor in this case.  By my signature below I give my full and voluntary consent for the Debtor 
to communicate with the Lender(s) listed on Part A of this Form in furtherance the Debtor's Request for Loss 
Mitigation.  My signature below does not confer my sanction of, or in any way obligate me to assist in, any or all 
agreements the Debtor may or may not reach with the respect to the Lender(s) listed in Part A. 

Date:   Signature:   
 (Debtor's Attorney) 

Printed Name:   

INSTRUCTIONS FOR DEBTOR'S ATTORNEY 

The Debtor in this case has requested Loss Mitigation ("Request").  Pursuant to Local Bankruptcy Rule 
9013-1(o)(1), if you object to the Debtor's Request you must file and serve a written objection and request 
for hearing ("Objection") within 14 days of the date of service of this Form.  Notice of your objection must 
also be served on the Debtor, and if applicable, any joint debtor by First Class mail on the same date your 
Objection is filed with the Bankruptcy Court.  If you fail to file a written Objection within 14 days of the date 
of service of this Form, the Court may treat such failure as a waiver of your right to oppose the Request 
and may grant the requested relief. 

INSTRUCTIONS FOR SERVICE OF FORM 

Instructions to Debtors without an Attorney:  You must complete this Form and file it with the Bankruptcy 
Court. 

Instructions to Debtors with Attorneys:  You must file this Form with the Bankruptcy Court, whether or not 
you obtained the signature of your attorney in Part D.  You must serve all pages of this Form on your 
attorney by first class mail on the same day the Form is filed with the Bankruptcy Court.  You must read, 
sign, and date the paragraph below. 
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In re:  

Debtor(s). 

CHAPTER  

CASE NUMBER:  

 

This form is optional. It has been approved by the United States Bankruptcy Court for the Central District of California. 

March, 2010 F _______ 
399283.4 

PROOF OF SERVICE 

By my signature below, I attest that on            /           /              (mm/dd/year) I served all pages of this Form by first 
class mail on my attorney at the following address: 

Name:    

Address:    

City, State, and Zip Code:    

I understand that if I do not serve my attorney, my Request for Loss Mitigation may be denied.  I further understand 
that my attorney may object to my request to my Request for Loss Mitigation.  If my attorney objects, the Court may 
hold a hearing to resolve my attorney's objection, and I understand that I may have to personally attend this hearing. 

Date:   Signed:   

FOR COURT USE ONLY.  DO NOT WRITE BELOW THIS LINE. 

ORDER ON DEBTOR'S REQUEST FOR LOSS MITIGATION DISCUSSIONS 

1.  The Debtor's Request to communicate directly with the Lender(s) listed in Part A of this Form is GRANTED.  
This Order lifts the automatic stay imposed by 11 U.S.C. § 362 for the sole and limited purpose of Loss 
Mitigation discussions and settlement between the Debtor and the Lender(s) listed in Part A of this Form. 

2.  The Request is DENIED. 

3.  Additional provisions (if any): 

a.  See attached continuation page. 

b.  Insert provisions here:  

 

DATE:      
  UNITED STATES BANKRUPTCY JUDGE 
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RESOLUTION 07-02-2010 
 
DIGEST 
Trial Court Funding 
Recommends that the legislature and judiciary convene a joint task force to remove trial court 
funding from the annual budgetary process, to assure dependable court funding. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to 11-12-2004, which was approved.  
 
Reasons: 
This resolution recommends that the legislature and judiciary convene a joint task force to 
remove trial court funding from the annual budgetary process, to assure dependable court 
funding.  This resolution should be disapproved because it merely exhorts the legislature and 
judiciary to find a secure source of funding for the courts, invulnerable to the economic crisis, 
without making any specific proposal for such funding. 
 
The Lockyer-Isenberg Trial Court Funding Act of 1997, enacted as Government Code section 
77200, et seq. and effective in January 1998, restructured the funding of court operations to 
provide that the state (instead of the counties) assumed sole responsibility for court financing.  
That statutory scheme was expected to provide a stable and adequate source of funding for the 
courts, and was believed by Chief Justice Ronald M. George to be one of the most important 
reforms in the California justice system in the 20th century.  (See 
http://www.courtinfo.ca.gov/reference/documents/tcfnews.pdf.)    
 
Now, in light of the ongoing statewide economic crisis, the state has severe revenue shortfalls 
and the statutory system of court funding has been shown to be inadequate to meet the goal of 
fully funding the courts, resulting in the Administrative Office of the Courts ordering court 
closure days, hiring freezes, and court employee furlough days, with the concommitant cutback 
in public services.   
 
Although the goals of the resolution are laudatory, in the absence of specific proposed 
modifications to this statutory scheme, the proposal for the creation of a task force by the 
legislature and the judiciary to remove the funding from the legislative budgetary process lacks 
teeth and any procedure by which the legislature would be required to relinquish its 
Constitutional and statutory obligation to enact a budget, including trial court funding.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that the legislature 
and judiciary jointly convene a task force to study the manner in which California trial courts are 
funded for purposes of removing such funding from the annual Legislative budgetary process 
and to assure dependable funding sources are consistently available to enable the trial courts to 



 07-02-2 

fully perform their mandated functions. 
 

PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing law, Trial Court funding is one of many items considered by the 
State Legislature in the creation of the annual budget.  Because of this, Trial Courts have 
experienced funding cuts that have impinged on their ability to fully staff and operate 
courthouses in the manner provided for by law.  
 
This Resolution: Would express the sense of the Conference that Trial Court funding should not 
be subject to the annual legislative budgeting process, but instead should be funded by a 
mechanism that allows the Courts to be secure in their ability to fully serve the needs of the 
public.   
 
The Problem:  Under the current system, Trial Court funding is largely the province of legislative 
action through the budgeting process that applies to all other activities of State Government in 
California.  Unlike some areas of the government, where funding levels are mandated through 
past initiative actions, the Trial Courts are subject to funding decisions by the Legislature that are 
intertwined with all other functions of government where the Legislature has discretion with 
regard to appropriations.  The effect of this has been that with shortfalls in income tax and other 
revenues, the Legislature has chosen to cut Trial Court funding to the point where positions are 
not being filled, hours are being cut, and Trial Courts are being closed, either on specific days, or 
permanently.  This is true despite the fact that statistically, filings are increasing, such that the 
Courts are asked to do more work, with fewer resources. 
 
This state of affairs impinges on the dignity of the Courts as the third branch of government, and 
has a number of negative effects, including, but not limited to: 
 
1. A deterioration in the access to justice by the public, through reduced hours and longer 

waiting times; 
 
2. Dramatically increased expense and effort to lawyers and litigants because of the Court’s 

reduced ability to process cases and attendant paperwork;   
 
3. A concomitant erosion in the confidence of the public in the Court system as a 

dependable medium for dispute resolution to mitigate the need or desire to exercise self 
help; and 

 
4. Higher levels of stress for judicial officers and staff, based on ever higher workloads and 

fewer resources.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 930-9033, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
 



 07‐03‐1

RESOLUTION 07-03-2010 
 
  

DIGEST  
Criminal Law:  Stipulation To Extend Time To File Appellate Briefs 
Amends California Rules of Court, rule 8.882 to permit the parties to stipulate to extend the time 
to file criminal appellate briefs by up to 30 days. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
DISAPPROVE 
 
History:     
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 8.882 to permit the parties to stipulate to 
extend the time to file criminal appellate briefs by up to 30 days.  This resolution should be 
disapproved because it does not apply in all criminal appeals, would create inconsistencies in 
criminal appellate procedure, and would risk prolonging some criminal appeals based upon 
professional comity rather than good cause. 
 
Current California Rules of Court provide that every extension of time to file a brief in any 
criminal appeal requires a judicial determination of good cause.  (See, e.g., Rules 8.360(c)(4), 
8.520(a)(4), and 8.882(b).)  This resolution addresses only Rule 8.882, which applies only to 
misdemeanor and limited civil appeals in the appellate division of the superior court.  The Rule 
does not apply to infraction appeals, which are also heard in the appellate division of the superior 
court, and does not apply to criminal appeals heard in the district Court of Appeal; and would 
therefore create inconsistencies in criminal appellate procedure. 
 
Prolonging a criminal appeal poses the risk of prolonging a defendant’s deprivation of liberty or 
the endangerment of public safety.  This resolution would not require any explanation or any 
judicial review of any reason for which an extension might be requested.  Professional courtesy 
or comity is not an appropriate substitute for the judicial determination of good cause in criminal 
appellate cases.  
 
TEXT OF RESOLUTION 
 
  RESOLVED, that the Conference of California Bar Associations recommends that the Judicial        
Council amend Rules of Court rule 8.882 to read as follows: 
 

Rule 8.882 1 

 (a) Briefs by parties 2 

 (1) The appellant must serve and file an appellant's opening brief within 30 days after the 3 

record is filed in the appellate division. 4 

 (2) Any respondent's brief must be served and filed within 30 days after the appellant files 5 

its opening brief. 6 
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 (3) Any appellant's reply brief must be served and filed within 20 days after the 7 

respondent files its brief. 8 

 (4) No other brief may be filed except with the permission of the presiding judge. 9 

 (5) Instead of filing a brief, or as part of its brief, a party may join in a brief or adopt by 10 

reference all or part of a brief in the same or a related appeal. 11 

(b)  Extensions of time 12 

 (1) In a civil case, t The parties may extend each period under (a) by up to 30 days by 13 

filing one or more stipulations in the appellate division before the brief is due. Stipulations 14 

must be signed by and served on all parties. The original signature of at least one party 15 

must appear on the stipulation filed in the appellate division; the signatures of the other 16 

parties may be in the form of fax copies of the signed signature page of the stipulation. 17 

 (2) A stipulation under (1) is effective on filing. The appellate division may not shorten 18 

such a stipulated extension. 19 

 (3) Before the brief is due, a party may apply to the presiding judge of the appellate 20 

division for an extension of the time period for filing a brief under (a). The application 21 

must show that there is good cause to grant an extension under rule 8.811(b).  In civil 22 

appeals t The application must also show that: 23 

   (A) The applicant was unable to obtain--or it would have been futile to seek--the 24 

extension by stipulation; or 25 

   (B) The parties have stipulated to the maximum extension permitted under (1) and the 26 

applicant seeks a further extension. 27 

 (4) A party need not apply for an extension or relief from default if it can file its brief 28 

within the time prescribed by (c). The clerk must file a brief submitted within that time if it 29 

otherwise complies with these rules.  30 

(c) Failure to file a brief 31 

 (1) If a party in a civil appeal fails to timely file an appellant's opening brief or a 32 

respondent's brief, the appellate division clerk must promptly notify the party by mail that 33 

the brief must be filed within 15 days after the notice is mailed and that if the party fails to 34 

comply, the court may impose one of the following sanctions: 35 

(A) If the brief is an appellant's opening brief, the court may dismiss the appeal;  36 

or 37 

 (B) If the brief is a respondent’s brief, the court may decide the appeal on the record, the 38 

appellant’s opening brief, and any oral argument by the appellant. 39 

 (2) If the appellant in a misdemeanor appeal fails to timely file an opening brief, the 40 

appellate division clerk must promptly notify the appellant by mail that the brief must be 41 

filed within 30 days after the notice is mailed and that if the appellant fails to comply, the 42 

court may impose one of the following sanctions: 43 

(A) If the appellant is the defendant and is represented by appointed counsel on appeal, the 44 

court may relieve that appointed counsel and appoint new counsel; or 45 

(B) In all other cases, the court may dismiss the appeal. 46 

 (3) If the respondent in a misdemeanor appeal is the defendant and the respondent fails to 47 

timely file a brief, the appellate division clerk must promptly notify the respondent by mail 48 

that the brief must be filed within 30 days after the notice is mailed and that if the 49 

respondent fails to comply, the court will decide the appeal on the record, the appellant's 50 

opening brief, and any oral argument by the appellant. 51 

 (4) If a party fails to comply with a notice under (1), (2), or (3), the court may impose the 52 
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sanction specified in the notice.  53 

 (d) Amicus curiae briefs 54 

 (1) Within 14 days after the appellant's reply brief is filed or was required to be filed, 55 

whichever is earlier, any person or entity may serve and file an application for permission 56 

of the presiding judge to file an amicus curiae brief. For good cause, the presiding judge 57 

may allow later filing. 58 

 (2) The application must state the applicant's interest and explain how the proposed 59 

amicus curiae brief will assist the court in deciding the matter. 60 

 (3) The application must also identify: 61 

 (A) Any party or any counsel for a party in the pending appeal who: 62 

(i) Authored the proposed amicus brief in whole or in part; or 63 

 (ii) Made a monetary contribution intended to fund the preparation or submission 64 

of the brief; and  65 

 (B) Every person or entity who made a monetary contribution intended to fund the 66 

preparation or submission of the brief, other than the amicus curiae, its members, or its 67 

counsel in the pending appeal. 68 

 (4) The proposed brief must be served and must accompany the application and may be 69 

combined with it. 70 

 (5) The Attorney General may file an amicus curiae brief without the presiding judge's 71 

permission, unless the brief is submitted on behalf of another state officer or agency; but 72 

the presiding judge may prescribe reasonable conditions for filing and answering the brief.  73 

(e) Service and filing 74 

 (1) Copies of each brief must be served as required by rule 8.25. 75 

 (2) Unless the court provides otherwise by local rule or order in the specific case, only the 76 

original brief, with proof of service, must be filed in the appellate division. 77 

 (3) A copy of each brief must be served on the trial court clerk for delivery to the judge 78 

who tried the case. 79 

   (4) A copy of each brief must be served on a public officer or agency when 80 

required by rule 8.29. 81 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  Parties to a civil appeal may extend the time to file a brief by up to 30-days by 
filing a stipulation.     
 
This Resolution: Allows the parties to a criminal appeal to extend the time to file a brief by up to 
30-days by filing a stipulation, as with civil appeals.     
 
The Problem:  Rule 8.882 distinguishes between civil and criminal appeals with respect to the 
procedure that allows the parties to stipulate to an extension of time to file an appellate brief.  
Occasionally the parties to a criminal appeal require a nominal extension of time, as do civil 
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parties.  If the parties to a criminal appeal agree to the extension, compelling the preparation of a 
formal application for an extension of time, and for that matter, the needless time of the bench to 
consider and rule upon such applications, appears unnecessary, and a waste of resources.   
 
Criminal courts are overburdened.  So are the attorneys of the district attorneys’ and public 
defenders’ offices.  Allowing a 30-day extension of time by agreement of the parties to a 
criminal appeal, as in civil appeals, promotes judicial efficiency.    
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michael J. Levy, State Water Resources 
Control Board, 1001 I Stree, Sacramento, CA  95814; (916) 341-5193; Fax (916) 341-5199; 
email:  mlevy@waterboards.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Michael J. Levy 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON APPELLATE COURTS 
 
This resolution would create inconsistencies in criminal appellate procedure and risk prolonging 
criminal appeals based on professional comity rather than good cause. 
 
The current rules of court provide that every extension of time to file a brief in every criminal 
appeal in every court requires a judicial determination of good cause.  (Rules 8.360(c)(4), 
8.520(a)(4), 8.882(b).)  The resolution purports to give parties in criminal appeals the same 
ability as parties in civil appeals to stipulate to an extension of time to file a brief.  However, the 
resolution applies to only a narrow group of criminal appeals.  It addresses only rule 8.882, 
which applies to only misdemeanor and limited civil appeals in the appellate division of the 
superior court.  The rule does not apply to infraction appeals that are similarly heard in the 
appellate division of the superior court.  There does not appear to be any reason why stipulated 
extensions should be available in misdemeanor appeals but not in infraction appeals that are 
heard in the same division of the same court.  Rather, allowing stipulated extensions in 
misdemeanor appeals where the defendants remain incarcerated appears more, not less, 
objectionable than allowing stipulated extensions in infraction appeals where the defendants are 
subject only to monetary fines.  In addition, the resolution does not apply to any criminal appeals 
heard in the District Court of Appeal.  As a result, the resolution creates unwarranted 
inconsistencies in the law of criminal appellate procedure. 
 
The resolution would also create an inconsistency in the law regarding notice of stipulated 
extensions.  The current rules provide that counsel must deliver a stipulated extension to his or 
her client “[i]n a civil case.”  (Rules 8.60(f), 8.810(e).)  The prefatory clause is currently 
unnecessary because there is no such thing as a stipulated extension in anything other than a civil 
case.  Under the resolution, however, the clause would have the effect of treating stipulated 
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extensions in civil cases differently than in criminal cases.  There does not appear to be any 
justification for this inconsistency.  Rather, incarcerated criminal defendants have a greater 
interest in knowing about stipulated extensions than do civil litigants.  As a result, the resolution 
does not accomplish its intended uniformity between civil and criminal appeals. 
 
There are also compelling interests favoring the current rules requiring a judicial determination 
of good cause for every extension in every criminal appeal.  Prolonging criminal appeals poses 
the risk of likewise prolonging either the deprivation of the defendant’s liberty or the 
endangerment of public safety.  The resolution would theoretically allow parties to prolong 
criminal appeals in furtherance of professional comity rather than good cause.  It does not require 
a party to explain why an extension is appropriate, does not require the other party to agree that 
there is actually good cause for the extension, and eliminates judicial review.  Although 
professional comity is important, it is not an appropriate substitute for good cause in criminal 
cases. 
  
This position is only that of the State Bar of California’s Committee on Appellate Courts.  
This position has not been adopted by the State Bar’s Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California.  Committee activities relating to this position are funded from voluntary 
sources. 
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RESOLUTION 07-04-2010 
 
DIGEST 
Judgment: Includes Order Issued Pursuant to Statement of Decision 
Amends California Rules of Court, rule 3.1590 to include an order issued pursuant to a statement of 
decision within the definition of judgment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 3.1590 to include an order issued pursuant to a 
statement of decision within the definition of judgment. This resolution should be approved in principle 
because it rectifies a current ambiguity in Rule 3.1590. 
 
The Rule currently states that certain deadlines for objections and issuance of a final decision begin 
“after the proposed statement of decision and judgment have been served.”  That conjunctive language 
could be interpreted as not starting the clock until both the statement and a judgment have been served.  
There are, however, circumstances, particularly in the area of family law, in which a statement of 
decision may issue with an order rather than a judgment.  The statute does not currently address those 
situations.  The resolution adds language clarifying that the word “judgment” as used in the statute 
would also pertain to an “order” that issues with a statement of decision. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations recommends that the Judicial 
Council amend Rules of Court, rule 3.1590, to read as follows: 
 

Rule 3.1590. 1 
 (a) Announcement and service of tentative decision 2 
 On the trial of a question of fact by the court, the court must announce its tentative 3 
decision by an oral statement, entered in the minutes, or by a written statement filed with 4 
the clerk. Unless the announcement is made in open court in the presence of all parties that 5 
appeared at the trial, the clerk must immediately serve on all parties that appeared at the 6 
trial a copy of the minute entry or written tentative decision. 7 
 (b) Tentative decision not binding 8 
 The tentative decision does not constitute a judgment and is not binding on the 9 
court.  If the court subsequently modifies or changes its announced tentative decision, the 10 
clerk must serve a copy of the modification or change on all parties that appeared at the 11 
trial. 12 
 (c) Provisions in tentative decision 13 
 The court in its tentative decision may: 14 
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 (1) State that it is the court's proposed statement of decision, subject to a party's 15 
objection under (g);  16 
 (2) Indicate that the court will prepare a statement of decision;  17 
 (3) Order a party to prepare a statement of decision; or  18 
 (4) Direct that the tentative decision will become the statement of decision unless, 19 
within 10 days after announcement or service of the tentative decision, a party specifies 20 
those principal controverted issues as to which the party is requesting a statement of 21 
decision or makes proposals not included in the tentative decision.  22 
 (d) Request for statement of decision 23 
 Within 10 days after announcement or service of the tentative decision, whichever 24 
is later, any party that appeared at trial may request a statement of decision to address the 25 
principal controverted issues. The principal controverted issues must be specified in the 26 
request. 27 
 (e) Other party's response to request for statement of decision  28 
 If a party requests a statement of decision under (d), any other party may make 29 
proposals as to the content of the statement of decision within 10 days after the date of 30 
request for a statement of decision. 31 
 (f) Preparation and service of proposed statement of decision and judgment 32 
 If a party requests a statement of decision under (d), the court must, within 30 days 33 
of announcement or service of the tentative decision, prepare and serve a proposed 34 
statement of decision and a proposed judgment on all parties that appeared at the trial, 35 
unless the court has ordered a party to prepare the statement. A party that has been ordered 36 
to prepare the statement must within 30 days after the announcement or service of the 37 
tentative decision, serve and submit to the court a proposed statement of decision and a 38 
proposed judgment. If the proposed statement of decision and judgment are not served and 39 
submitted within that time, any other party that appeared at the trial may within 10 days 40 
thereafter: (1) prepare, serve, and submit to the court a proposed statement of decision and 41 
judgment or (2) serve on all other parties and file a notice of motion for an order that a 42 
statement of decision be deemed waived. 43 
 (g) Objections to proposed statement of decision 44 
 Any party may, within 15 days after the proposed statement of decision and 45 
judgment have been served, serve and file objections to the proposed statement of decision 46 
or judgment. 47 
 (h) Preparation and filing of written judgment when statement of decision not 48 
prepared 49 
 If no party requests or is ordered to prepare a statement of decision and a written 50 
judgment is required, the court must prepare and serve a proposed judgment on all parties 51 
that appeared at the trial within 20 days after the announcement or service of the tentative 52 
decision or the court may order a party to prepare, serve, and submit the proposed 53 
judgment to the court within 10 days after the date of the order.  54 
 (i) Preparation and filing of written judgment when statement of decision deemed 55 
waived 56 
 If the court orders that the statement of decision is deemed waived and a written 57 
judgment is required, the court must, within 10 days of the order deeming the statement of 58 
decision waived, either prepare and serve a proposed judgment on all parties that appeared 59 
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at the trial or order a party to prepare, serve, and submit the proposed judgment to the court 60 
within 10 days. 61 
 (j) Objection to proposed judgment 62 
 Any party may, within 10 days after service of the proposed judgment, serve and 63 
file objections thereto. 64 
 (k) Hearing 65 
 The court may order a hearing on proposals or objections to a proposed statement 66 
of decision or the proposed judgment. 67 
 (l) Signature and filing of judgment 68 
 If a written judgment is required, the court must sign and file the judgment within 69 
50 days after the announcement or service of the tentative decision, whichever is later, or, 70 
if a hearing was held under (k), within 10 days after the hearing.  The judgment constitutes 71 
the decision on which judgment is to be entered under Code of Civil Procedure section 72 
664. 73 
 (m) Extension of time; relief from noncompliance 74 
 The court may, by written order, extend any of the times prescribed by this rule and 75 
at any time before the entry of judgment may, for good cause shown and on such terms as 76 
may be just, excuse a noncompliance with the time limits prescribed for doing any act 77 
required by this rule. 78 
 (n) Trial within one day 79 
 When a trial is completed within one day or in less than eight hours over more than 80 
one day, a request for statement of decision must be made before the matter is submitted 81 
for decision and the statement of decision may be made orally on the record in the presence 82 
of the parties. 83 
 (o)  Entry of judgment  84 
 The judgment constitutes the decision on which judgment is to be entered under 85 
Code of Civil Procedure section 664. 86 
 (p)  Definition of judgment 87 
 As used in this rule, except for subdivisions (h) and (o), “judgment” includes an 88 
order issued pursuant to a statement of decision.89 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure section 632 and California Rules of Court, rule 3.1590, 
govern the procedure for statements of decision.  As a general rule, statements of decision are 
only issued for trials culminating in judgments.  This general rule holds true even if the motion 
involves an evidentiary hearing, and even if the order is appealable.  See, Marriage of Askmo 
(2000) 85 Cal.App.4th 1032, 1040 (pendente lite spousal support and attorney fee award); 
Marriage of Simmons (1975) 49 Cal.App.3d 833, 836-837. 
 
However, the Family Code provides the statutory right to a statement of decision for trials that 
could result in pre-judgment or post-judgment orders, as opposed to judgments.  See, e.g., 
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Family Code sections 2127 (set asides), 3022.3 (custody), and 3654 (support).  Discretionary 
statements of decision may also be more likely to be issued in family law cases, which are more 
likely to turn on factual controversies.  Hogoboom & King, Cal. Prac. Guide:  Family Law 
(2009), § 15:129 (The Rutter Group); see also, Lien v. Lucky United Properties Inv., Inc. (2008) 
163 Cal.App.4th 620, 623-624 (courts should grant requests for statements of decision when the 
issues are sufficiently important and appellate review cannot be effectively accomplished in the 
absence of express findings). 
 
This Resolution:  Would modify Rule 3.1590 so that it applies to orders issued pursuant to 
statements of decision, as well as judgments. 
 
The Problem:  Rule 3.1590 does not have a mechanism or time limits for preparing and filing an 
order issued pursuant to a statement of decision.  It can be unclear, therefore, when the time to 
appeal or seek writ review of such an order commences.  This can be a trap for the unwary who 
read the rule literally as always requiring a judgment.  It can also lead to confusion as to what the 
relevant order is for purposes of filing an appeal or writ.  On entry under Rule 8.104(a), the 
relative order could be the statement of decision itself, a minute order stating the court has issued 
its statement of decision, or a formal Findings and Order after Hearing.  See, Alan v. American 
Honda Motor Co., Inc. (2007) 40 Cal.4th 894, 901-903; see also, Sarah B. v. Floyd B. (2008) 
159 Cal.App.4th 938, 940 n.2.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth N. Niemi, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
elizabeth@eisenlegal.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Elizabeth N. Niemi 
 
COUNTER ARGUMENTS 
 
FAMILY LAW SECTION 
 
RECOMMENDATION:   APPROVE IN PRINCIPLE 
The Family Law Section Executive Committee (FLEXCOM) voted to support resolution 07-04-
2010, 16-0-0.  FLEXCOM agrees that it is important to clarify the time limits that apply to 
statement of decisions for both pre-judgment and post-judgment decisions, so that everyone 
understands when an appeal or writ may be made. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
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Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
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RESOLUTION 07-05-2010 
 
DIGEST 
Telephonic Appearances: Civil Proceedings 
Amends Code of Civil Procedure section 367.5 to provide that the courts shall permit parties and 
their attorneys to appear by telephone in specified civil proceedings. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History  
No similar resolutions found.  
 
Reasons 
This resolution amends Code of Civil Procedure section 367.5 to provide that the courts shall 
permit parties and their attorneys to appear by telephone in specified civil proceedings.  This 
resolution should be disapproved because it eliminates the court’s discretion to require a party to 
appear in person where a personal appearance would materially assist in the determination of the 
proceedings.  
 
The current statute (and companion rule of court) encourage, but do not require, trial courts to 
permit telephonic appearances by counsel in specified civil proceedings.  The stated goal of this 
resolution is to make that decision discretionary for counsel.  While this is a desirable goal, the 
resolution would eliminate the court’s exercise of its discretion to “require a party to appear in 
person at a hearing, conference, or proceeding if the court determines, on a hearing-by-hearing 
basis, that a personal appearance would materially assist in the determination of the 
proceedings.”  (Code Civ. Proc., § 367.5(c).)  This resolution would thus eliminate a key factor 
in the judge’s control of his or her own courtroom proceedings.  
 
Further, the proponent has overlooked California Rules of Court, rule 3.670, which tracks the 
language of the section 367.5.  The proponent has proposed an amendment only to section 367.5, 
leaving the related Court rule unchanged.  The resultant disparities between the code and the rule 
might result in confusion and inconsistency among the procedures adopted by the courts, 
contrary to one of the goals the proponent seeks to eliminate.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Code of Civil Procedure section 367.5 to read as follows: 
 

§ 367.5 1 
 (a) It is the intent of this section to promote uniformity in the procedures and 2 
practices relating to telephone appearances in civil cases. To improve access to the courts 3 
and reduce litigation costs, courts should, to the extent feasible, permit parties to appear by 4 
telephone at appropriate conferences, hearings, and proceedings in civil cases.  To improve 5 
access to the courts, reduce litigation costs and reduce the environmental impact associated 6 
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with personal appearances, the courts shall permit parties and their attorneys to appear by 7 
telephone at hearings and proceedings in civil cases.  Appearances for any matter identified 8 
in subdivision (b) shall be permitted regardless of whether the person appearing 9 
telephonically is a moving or opposing party.  This section is not intended to bar or restrict 10 
the ability of any party or attorney to personally appear for a hearing, conference or 11 
proceeding, if they so choose.   12 
 (b) Except as provided in subdivision (c), in all general civil cases, as defined in the 13 
California Rules of Court, a party that has provided notice may appear by telephone at the 14 
following conferences, hearings, and proceedings: 15 
 (1) An ex parte hearing. 16 
 (2) A motion to set aside a default or default judgment. 17 
 (3) A motion to quash. 18 
 (4) A demurrer or motion to strike. 19 
 (5) A motion for judgment on the pleadings. 20 
 (1)(6) A case management conference, provided the party has made a good faith 21 
effort to meet and confer before the conference as required by law and has timely served 22 
and filed a case management statement. 23 
 (7) A status conference. 24 
 (2)(8) A trial setting conference or motion to continue trial. 25 
 (4)(9) A hearing on a discovery motion. 26 
 (10) A hearing on a motion for summary judgment or adjudication. 27 
 (5)(11) A conference to review the status of an arbitration or mediation.  28 
 (12) A motion to be relieved as counsel. 29 
 (13) A motion for good faith settlement or opposition to an application for good 30 
faith settlement. 31 
 (14) A motion to tax or strike costs. 32 
 (15) A motion for attorney’s fees. 33 
 (16) A motion for sanctions. 34 
 (6)(17) A hearing to review the dismissal of an action. 35 
 (18) A motion to enforce a settlement or enter judgment in accordance with Code 36 
of Civil Procedure section 664.6 or 664.7. 37 
 (3)(19) A hearing on any law and motion matter not specifically identified above, 38 
except motions in limine. 39 
 (7)(20) Any other hearing, conference, or proceeding if the court determines that a 40 
telephone appearance is appropriate. 41 
 (c) The court may require a party to appear in person at a hearing, conference, or 42 
proceeding listed in subdivision (b) if the court determines, on a hearing-by-hearing basis, 43 
that a personal appearance would materially assist in the determination of the proceedings 44 
or in that appearance of a party or attorney by telephone would cause prejudice to any 45 
other party, or otherwise materially interfere with the effective management or resolution 46 
of the particular case.   47 
 (d) Consistent with its constitutional rulemaking authority, the Judicial Council 48 
shall adopt rules effectuating the policies and provisions in this section by January 1, 2008 49 
2012, and may adopt rules relating to matters not covered by subdivision (a). The rules 50 
may prescribe, but are not limited to prescribing, the notice to be given by a party 51 
requesting a telephone appearance under subdivision (a), the manner in which telephone 52 
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appearances are to be conducted, the conditions required for a party to be permitted to 53 
appear by telephone, and provisions relating to the courts' use of private vendors to provide 54 
telephone services. 55 
 (e) This section does not apply to any types of cases or types of conferences, 56 
hearings, and proceedings except those specified in subdivision (b). Consistent with its 57 
constitutional rulemaking authority, the Judicial Council may by rule provide for the 58 
procedures and practices, and for the administration of, telephone appearances for all types 59 
of cases and matters not specified in subdivision (b). For these other cases and matters, the 60 
Judicial Council may specify the types of cases and matters in which parties may appear by 61 
telephone, the types of cases and matters in which parties shall appear personally, the 62 
conditions under which a party may be permitted to appear by telephone, and any other 63 
rules governing telephone and personal appearances that are within its rulemaking 64 
authority.65 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Code of Civil Procedure section 367.5 gives courts the option to allow telephonic 
appearances and specifically identifies a small number of proceedings for which telephonic 
appearances can be permitted.  
 
This Resolution: Would modify Section 367.5 to clearly provide parties and counsel with the 
option to appear telephonically for an increased number of proceedings before the courts.  
Additionally, this would clarify that both moving parties are permitted to appear telephonically.   
 
The Problem: There is a significant disparity between different jurisdictions, and even 
courtrooms within the same jurisdiction, as to whether telephonic appearances are permissible in 
different types of proceedings, thereby creating substantial confusion as to whether telephonic 
appearances will be allowed.  Other restrictions are sometimes imposed, whereby parties are 
advised that they are not permitted to appear telephonically if they are the moving party on the 
motion.  Additionally, certain courtrooms create broad sweeping policies barring telephonic 
appearances in that courtroom, instead of making determinations on a “hearing-by-hearing basis” 
as required by the code.  Therefore, a more uniform rule permitting the appearances of parties 
and their counsel is needed. 
 
This modification is intended to expand upon the cost reduction measures associated with the 
making of personal appearances which initially prompted the creation of this section.  
Additionally, and no less important, telephonic appearances help to lessen the environmental 
impact associated with having thousands of attorneys travel to appearances which could easily be 
completed telephonically.   
 
IMPACT STATEMENT: This resolution does not affect any other law, statue or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:   Jason E. Turner, Esq., 315 West Third 
Street, Santa Ana, CA  92701, Phone:  (714) 543-0593, Fax:  (714) 543-0598, Email: 
Turner@MCR-Lawfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:            
 
COUNTER ARGUMENTS 
 
FAMILY LAW SECTION 
 
RECOMMENDATION:  DISAPPROVE  
The Family Law Section Executive Committee (FLEXCOM) voted to oppose Resolution 05-10-
2009, 16-0-0.  FLEXCOM believes that the current law on telephonic appearances is sufficient 
and that this change would not be workable for family law actions. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
All parties/attorneys can not always hear each other when one or more parties/attorneys 
participate telephonically.  The court should have the discretion to determine whether telephonic 
appearances are to be allowed. 



 07-05-5

  



 07-06-1  

RESOLUTION 07-06-2010 
 
DIGEST 
Electronic Filing of Court Papers: Elimination of Exhibit Tabs  
Amends California Rules of Court, rule 3.1110, to eliminate the requirement of exhibit tabs on 
electronically filed documents. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History  
No similar resolutions found. 
 
Reasons 
This resolution amends California Rules of Court rule 3.1110, to eliminate the requirement of 
exhibit tabs on electronically filed documents.  This resolution should be approved in principle 
because it would eliminate the unnecessary requirement that exhibits filed electronically be 
separated by a hard sheet of paper with an exhibit tab extending below the bottom of the page. 
 
Where documents are permitted to be electronically filed or scanned by the courts, the use of 
bottom exhibit tabs becomes unnecessary.  A scanned document cannot include the tab that 
extends beyond the bottom of the page.  Courts that receive documents by electronic filing 
should be permitted to enact local rules substituting an alternative format for identifying exhibits, 
such as a sheet in front of the exhibit with the exhibit number or letter written on it or an 
electronic “bookmark.” 
 
This proposed amendment is not inconsistent with, but rather serves to clarify California Rules 
of Court, rule 2.256, which provides that courts may promulgate local rules regarding the format 
of electronically filed documents, and further provides: “If a document is filed electronically 
under the rules in this chapter and cannot be formatted to be consistent with a formatting rule 
elsewhere in the California Rules of Court, the rules in this chapter prevail.”  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend California Rules of Court, rule 3.1110 to read as follows: 
 

Rule 3.1110.  1 
 General format: 2 
 (a) Notice of motion  3 
 A notice of motion must state in the opening paragraph the nature of the order 4 
being sought and the grounds for issuance of the order.  5 
 (b) Date of hearing and other information  6 
 The first page of each paper must specify immediately below the number of the 7 
case:  8 
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 (1) The date, time, and location, if ascertainable, of any scheduled hearing and 9 
the name of the hearing judge, if ascertainable;  10 
 (2) The nature or title of any attached document other than an exhibit;  11 
 (3) The date of filing of the action; and  12 
 (4) The trial date, if set.  13 
 (c) Pagination of documents  14 
 Documents bound together must be consecutively paginated.  15 
 (d) Reference to previously filed papers  16 
 Any paper previously filed must be referred to by date of execution and title.  17 
 (e) Binding  18 
 All pages of each document and exhibit must be attached together at the top by a 19 
method that permits pages to be easily turned and the entire content of each page to be 20 
read.  21 
 (f) Format of exhibits. 22 
 Each exhibit must be separated by a hard 81/2 x 11 sheet with hard paper or 23 
plastic tabs extending below the bottom of the page, bearing the exhibit designation. An 24 
index to exhibits must be provided. Pages from a single deposition and associated 25 
exhibits must be designated as a single exhibit. Courts that receive documents by 26 
electronic filing, or that distribute copies of motions to bench officers by electronic 27 
means, may adopt local rules substituting a format for identifying exhibits that does not 28 
require tabs extending beyond the page. 29 
 (g) Translation of exhibits  30 
 Exhibits written in a foreign language must be accompanied by an English 31 
translation, certified under oath by a qualified interpreter. 32 

 
(Proposed new language underlined; language to be deleted stricken) 

  
PROPONENT: Alameda County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Requires that all exhibits filed with a motion be separated with a hard sheet of 
paper containing an exhibit tab extending below the bottom of the page. 
 
This Resolution would permit courts that receive documents by electronic filing or that distribute 
copies of documents to bench officers by electronic means to adopt local rules eliminating the 
requirement of separating exhibits with a hard sheet of paper with an exhibit tab extending below 
the bottom of the page. 
 
The Problem: Bottom of page index tabs are not carried in most stationery stores and are fairly 
expensive.  To a court that relies upon electronic scanning of documents or distribution to 
courtrooms of documents in electronic form, a tab extending beyond the page is an inconvenient 
or worthless means of identifying the subsequent exhibit, because the tab will not appear in the 
electronic document.  Responding to this, many attorneys now include a sheet in front of their 
exhibits with the exhibit number or letter written on it.  Others use an electronic ‘bookmark’ or 
both.  Due to the prevalence of electronic filing and the scanning of filed documents by most 
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courts, the use of bottom exhibit tabs is unnecessary.  Uniform or local rules would provide 
common expectations upon attorneys and courts to ensure that exhibits are marked in a manner 
that allows them to be found and accessed in electronic copies. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Peter H. Liederman, 2444 Russell Street, 
Berkeley, CA 94705, PH: (510)681-6916, E-Mail: berkeleylawfirm@gmail.com . 
 
RESPONSIBLE FLOOR DELEGATE: James. M. Wood 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON ADMINISTRATION OF JUSTICE 
 
APPROVE IN PRINCIPLE 
The State Bar of California’s Committee on Administration of Justice (CAJ) agrees that courts 
that receive documents by electronic filing, or that distribute copies of motions to bench officers 
by electronic means, should be permitted to adopt local rules substituting a format for identifying 
exhibits that does not require tabs extending beyond the page. 
This position is only that of the State Bar of California’s Committee on Administration of 
Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
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Resolution 07-07-2010 
 

DIGEST 
Courts: Retention Elections Task Force 
Recommends the Legislature appoint a joint Legislative/Judicial task force to study whether 
retention elections should be eliminated for sitting Judges and Justices. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends the Legislature appoint a joint Legislative/Judicial task force to 
study whether retention elections should be eliminated for sitting Judges and Justices.  This 
resolution should be disapproved because it is vague, does not suggest any specific proposed 
legislation and expresses no position with respect to alternatives to judicial retention elections in 
California. 
 
Federal judges are appointed for life terms and may be removed by impeachment only or are 
appointed for a fixed term of years.  Judges in the States are elected, appointed, or as in 
California both.  Trial court judges in California are appointed or elected and face a retention 
election every six years.  Supreme Court and Court of Appeal justices are appointed and face 
retention election as well.  A proposal of legislation to revise the existing system, if there is a 
demonstrated problem to be resolved, would provide an opportunity for the Conference to 
consider change to the existing system. 
 
Should judges and/or justices be appointed or elected is one question.  But another is, if 
appointed, for how long – a life term as in some systems, or for a fixed term of years as in others.  
This resolution provides no vehicle for debate and fails to provide the kind of proposal that 
would engage delegates in the potentially valuable debate of these very important and interesting 
questions. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that the legislature 
and judiciary jointly convene a task force to study the question of whether retention elections 
should be eliminated for sitting Judges and Justices.     
 

PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing law, each California Judge and Justice has a specific term of 
office, and is subject to being turned out of office in the election for his or her next successive 
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term.  Although practically most judicial offices are filled through the appointment process, 
under Article 6, Section 16 of the California Constitution, the presumption is that Judges and 
Justices are subject to the election process, except Superior Court Judges where no one files 
against them, in which event their names do not appear on the ballot.   
 
This Resolution: Would express the sense of the Conference that the question of whether this 
election process remains desirable should be reconsidered.   
 
The Problem:  Under the current system, a single disgruntled attorney can file to run for the 
office of a sitting Trial Judge whose term is expiring, regardless of that Trial Judge’s 
performance on the bench.  Similarly, interest groups can target a Trial Judge or Judges with a 
candidate or candidates that such interest groups feel are more aligned with their philosophy, 
again regardless of the actual qualifications or track record of such Judge or Judges.  Justices of 
the Court of Appeal and Supreme Court can be similarly targeted to be turned out, even though 
they would be replaced through appointment rather than election.   
 
The existing procedure gives rise to the potential for a chilling effect on the independence of the 
judiciary.  It also poses the risk that any sitting Judge or Justice will be faced with the necessity 
of going through an expensive, time consuming, and distracting election campaign, merely 
because of a decision someone rightly or wrongly dislikes, but which the Judge cannot directly 
defend.  
 
In the Federal system, absent misconduct or disability, appointments which are confirmed by the 
Senate are for life.  Please see, e.g., 28 United States Code section 44, subdivision (b) and 28 
United States Code section 138. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 930-9033, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:   Mary V.J. Cataldo 
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RESOLUTION 08-01-2010 
 
DIGEST 
Labor Law: Personal Liability for Acts of Retaliation 
Amends Government Code section 12925 to provide that individuals can be held personally 
liable for acts of retaliation under the Fair Employment and Housing Act. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Identical to resolution 04-03-2009 which was disapproved. 
 
Reasons: 
This resolution amends Government Code section 12925 to provide that individuals can be held 
personally liable for acts of retaliation under the Fair Employment and Housing Act.  This 
resolution should be disapproved because it would create inconsistent applications of the law and 
impose an unreasonable burden on individual supervisory employees. 
 
In Reno v. Baird (1998) 18 Cal.4th 640, the Supreme Court concluded that “FEHA, like similar 
federal statutes, allows persons to sue and hold liable their employers, but not individuals.”  (Id. 
at 643.)  In reaching this decision, the Court found the decision in Janken v. GM Hughes  
Electronics  (1996) 46 Cal.App.4th 55, to be persuasive.  The Reno court quoted extensively 
from Janken, including the section of the opinion where the Janken court identified a number of 
reasons why individuals should not be liable for acts of discrimination.  One of the reasons is that 
“[m]aking a personnel decision is conduct of a type fundamentally different from the type of 
conduct that constitutes harassment. Harassment claims are based on a type of conduct that is 
avoidable and unnecessary to job performance.  […]  An individual supervisory employee 
cannot, however, refrain from engaging in the type of conduct which could later give rise to a 
discrimination claim. Making personnel decisions is an inherent and unavoidable part of the 
supervisory function. Without making personnel decisions, a supervisory employee simply 
cannot perform his or her job duties.”  (Reno, supra, 18 Cal.4th at 646, quoting Janken, supra, 46 
Cal.App.4th at 64.)  Moreover, the conduct of a supervisory individual that could result in 
discrimination – for example, project assignments, office assignments, and performance 
evaluations – are exactly the sort of acts engaged in by a supervisor that could later be the basis 
of a retaliation claim.  
 
The holding in Jones v. The Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158 is 
consistent with, and follows from, California law on individual liability for discrimination under 
the Fair Employment and Housing Act (FEHA).  The Torrey Pines court, after a thorough 
discussion of the holdings in Reno and Janken, went on to say that “[a]ll of [the] reasons for not 
imposing individual liability for discrimination – supervisors can avoid harassment but cannot 
avoid personnel decisions, it is incongruous to exempt small employers but to hold individual 
nonemployers liable, sound policy favors avoiding conflicts of interest and the chilling of 
effective management, corporate employment decisions are often collective, and it is bad policy 
to subject supervisors to the threat of a lawsuit every time they make a personnel decision – 
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apply equally to retaliation. Indeed, some may apply even more forcefully to retaliation claims.”  
(Torrey Pines, supra, 42 Cal.4th at 1167 (emphasis added).) 

The Torrey Pines court also relied on its holding in Yanowitz v. L'Oreal USA, Inc. (2005) 36 
Cal.4th 1028 in noting that if “the employment actions that can give rise to a claim for retaliation 
are identical to the actions that can give rise to a claim for discrimination, it is hard to conceive 
why the Legislature would impose individual liability for actions that are claimed to be 
retaliatory but not for the same actions that are claimed to be discriminatory.”  (Torrey Pines, 
supra, 42 Cal.4th at 1168-1169 (emphasis in original).) 

The Torrey Pines decision that individuals cannot be liable for acts of retaliation brings the law 
into conformity with the holding in Reno regarding individual acts of discrimination, and is 
consistent with the Court’s holding in Yanowitz.  The proposed resolution would create 
inconsistent applications of the law and impose an unreasonable burden on individual 
supervisory employees. 
 
TEXT OF RESOLUTION 

RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code Section 12925 to read as follows: 

§12925.  1 
 As used in this part, unless a different meaning clearly appears from the 2 
context: 3 
 (a) “Commission” means the Fair Employment and Housing Commission and 4 
“commissioner” means a member of the commission. 5 
 (b) “Department” means the Department of Fair Employment and Housing. 6 
 (c) “Director” means the Director of Fair Employment and Housing. 7 
 (d) “Person” includes one or more individuals, partnerships, associations, 8 
corporations, limited liability companies, legal representatives, trustees, trustees in 9 
bankruptcy, and receivers or other fiduciaries.  The Legislature clarifies that the term 10 
“Person” creates personal and individual liability for individuals engaged in practices 11 
prohibited by Government Code sections 12940 through 12960.  In so doing, the 12 
Legislature specifically overturns Jones v. Lodge at Torrey Pines Partnership (2008) 13 
42 Cal.4th 1158.14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: On March 3, 2008, in the decision Jones v. Lodge at Torrey Pines Partnership 
(2008) 42 Cal.4th 1158, the California Supreme Court overturned prior decisions and interpreted 
the term “person” as used in Government Code section 12940(h) to mean that individuals could 
not be held personally liable for their acts of retaliation in violation of the Fair Employment 
Housing Act (FEHA).   
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This Resolution: Would overturn the decision and clarify that individuals who retaliate against 
employees in violation of the Fair Employment Housing Act can be held personally and 
individually liable.    
 
The Problem: This change is necessary because the Legislature previously defined “person” to 
include individuals.  Inexplicably, the California Supreme Court interpreted the statutory 
language in Government Code section 12940(h) to mean something other than its plain meaning.  
Prior decisional law including the Court of Appeal decisions of Taylor v. City of Los Angeles 
Dept. of Water & Power (2006) 144 Cal.App.4th 1216, and Walrath v. Sprinkel (2002) 99 
Cal.App.4th 1237 held that individuals are personally liable for retaliation under FEHA.  Clearly 
the Legislature intended for individuals to be personally liable for retaliation because they used 
the term “person” in Government Code section 12940(h) as it is clearly defined in Government 
Code section 12925(d).  This resolution, then, would merely clarify what should have been clear 
from the plain language of the statute.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACTS:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; (415) 453-4740 
phone; 415-453-4777 fax; e-mail: larryaorgan@aol.com,and Barbara Figari, Figari Law, 404 San 
Anselmo Avenue, San Anselmo, CA 94960 (415) 235-2100; email: barbara@figarilaw.com 
  
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ & Barbara Figari 
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RESOLUTION 08-02-2010 
 
DIGEST 
Labor Law: Paid Sick Leave 
Amends Labor Code sections 233 and 234 and adds Labor Code sections 244, 244.1-3, 245-249, 
and 249.1-2 to require employers to provide paid sick leave benefits. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 10-04-2007 which was disapproved and 11-05-2008 which was approved. 
 
Reasons: 
This resolution amends Labor Code sections 233 and 234 and adds Labor Code sections 244, 
244.1-3, 245-249, and 249.1-2 to require employers to provide paid sick leave benefits.  This 
resolution should be disapproved because it imposes an undue burden on California business 
owners to provide what has been, to date, an optional employee benefit and creates an overly 
broad statutory scheme. 
 
This resolution increases the obligation of California businesses to provide paid sick leave 
benefits to their employees in several ways.  First, it requires all businesses that average 10 or 
more employees over the course of a week to provide paid sick leave benefits for all of their 
workers, up to 9 days per year.  Second, employees would be able to use all of the sick leave for 
diagnosis, care, treatment, and/or preventative care, for themselves, their children, their 
spouses/domestic partners, their family members, and anyone else that a worker may be caring 
for.  The resolution also allows victims of sexual assault or domestic violence to use sick leave.   
 
Although the resolution apparently seeks to avoid causing hardship to small businesses by 
exempting employers with less than 10 employees (on average) from these requirements, it 
would nevertheless require all employers (including those with less than 10 employees) to 
comply with the resolution’s proposed sick leave requirements when the employer already 
provides some sick leave to its employees.  Thus, a small employer that had made a business 
decision to provide a limited amount of sick leave to its employees, would now be required to 
provide an additional amount (up to 9 days per year) of total sick leave to all employees, to allow 
all employees to use the sick leave for additional purposes, and to allow all employees to use 
their sick leave for an expanded list of family and non-family members.  The unfortunate result 
would likely be that these small employers would end all sick leave benefits to their employees.   
 
Moreover, because the majority of businesses in this state are made up of small and midsize 
enterprises, it is overly burdensome to require virtually all employers to furnish workers with 
paid sick leave.  Also, while the resolution purports to provide an exemption for employers 
already providing paid leave, the exemption applies only if the employer’s sick leave policy 
provides the exact same benefits as the proposed resolution.  Thus, the exemption is not really an 
exemption at all.   
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Finally, as it applies to businesses that average 10 or more employees in a week, the 
requirements would apply in some weeks during the year, but not in others, adding further 
administrative difficulties in managing one’s leave policies.  
 
This resolution is similar to Assembly Bill 1000 (Ma and Skinner), currently pending in the 
Legislature. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code sections 233, and 234 and to add Labor Code 
sections 244, 244.1, 244.2, 244.3, 245, 246, 247,248,249, 249.1, and 249.2 to read as follows: 
 

§ 233 1 
(a) Any An employer who provides sick leave for employees shall permit an 2 

employee to use in any calendar year the entire amount of employee's accrued and 3 
available sick leave entitlement, in an amount not less than the sick leave that would be 4 
accrued during six months at the employee's then current rate of entitlement, to attend to an 5 
illness of a child, parent, spouse, or domestic partner of the employee. All for the 6 
diagnosis, care, or treatment of an existing health condition of, or preventive care for, an 7 
employee's family member.  The conditions and restrictions placed by the employer upon 8 
the use by an employee of sick leave for himself/herself, also shall apply to the use by an 9 
employee of sick leave to attend to an illness of his or her child, parent, spouse, or 10 
domestic partner. for the diagnosis, care, or treatment of an existing health condition of, or 11 
preventive care for an employee's family member.  This section does not extend the 12 
maximum period of leave to which an employee is entitled under Article 1.5 (commencing 13 
with Section 244 of this chapter),  Section 12945.2 of the Government Code, or under the 14 
federal Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of 15 
whether the employee receives sick leave compensation during that leave.  16 

(b) As used in this section: 17 
(1) "ChildFamily member" means a  any of the following: 18 
(i) A biological, foster, or adopted child, a stepchild, a legal ward, a child of a 19 

registered domestic partner, or a child of a person standing in loco parentisto whom the 20 
employee stands in loco parentis. 21 

(ii) A biological, foster or adoptive parent, stepparent, legal guardian of an 22 
employee or the employee's spouse or registered domestic partner, or person who stood in 23 
loco parentis when the employee was a minor child. 24 

(iii) A spouse. 25 
(iv) A registered domestic partner. 26 
(v) A grandparent. 27 
(vi) A grandchild. 28 
(vii) A sibling. 29 
(2) "Employer" means any person employing another under any appointment or 30 

contract of hire and includes the state, political subdivisions of the state, and 31 
municipalities. 32 

(3) "Parent" means a biological, foster, or adoptive parent, a stepparent, or a legal 33 
guardian. 34 

(4)(3)(A) "Sick leave" means accrued increments of compensated leave provided 35 
by an employer to an employee as a benefit of the employment for use by the employee 36 
during an absence from the employment for any of the following reasons:  37 

(A)(i)  The employee is physically or mentally unable to perform his or her duties 38 
due to illness, injury, or a medical condition of the employee.  39 
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(B)(ii)  The absence is for the purpose of obtaining professional diagnosis or 40 
treatment for a medical condition of the employee.  41 

(C)(iii)  The absence is for other medical reasons of the employee, such as 42 
pregnancy or obtaining a physical examination.  43 

(B) "Sick leave" includes paid sick days as defined in Section 244.3. 44 
(C) "Sick leave" does not include any benefit provided under an employee welfare 45 

benefit plan subject to the federal Employee Retirement Income Security Act of 1974 46 
(Public Law 93-406, as amended) and does not include any insurance benefit, workers' 47 
compensation benefit, unemployment compensation disability benefit, or benefit not 48 
payable from the employer's general assets. 49 

(c) No employer shall deny an employee the right to use sick leave or discharge, 50 
threaten to discharge, demote, suspend, or in any manner discriminate against an employee 51 
for using, or attempting to exercise the right to use, sick leave to attend to an illness of a 52 
child, parent, spouse, or domestic partner of the employee. 53 

(d) Any employee aggrieved by a violation of this section shall be entitled to 54 
reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate 55 
equitable relief. 56 

(e) Upon the filing of a complaint by an employee, the Labor Commissioner shall 57 
enforce the provisions of this section in accordance with the provisions of Chapter 4 58 
(commencing with Section 79) of Division 1, including, but not limited to, Sections 92, 59 
96.7, 98, and 98.1 to 98.8, inclusive. Alternatively, an employee may bring a civil action 60 
for the remedies provided by this section in a court of competent jurisdiction. If the 61 
employee prevails, the court may award reasonable attorney's fees. 62 

(f) The rights and remedies specified in this section are cumulative and 63 
nonexclusive and are in addition to any other rights or remedies afforded by contract or 64 
under other provisions of law. 65 
 66 
§ 234 67 

An employer absence control policy that counts sick leave taken pursuant to 68 
Section 233 or paid sick days taken pursuant to Article 1.5 (commencing with Section 244) 69 
as an absence that may lead to or result in discipline, discharge, demotion, or suspension is 70 
a per se violation of Section 233. An employee working under this policy is entitled to 71 
appropriate legal and equitable relief pursuant to Section 233. 72 
 73 
§ 244 74 

This article shall be known and may be cited as the Healthy Workplaces, Healthy 75 
Families Act of 2009. 76 
 77 
§ 244.1 78 

The Legislature finds and declares the following: 79 
(a) Nearly every worker in the State of California will at some time during the year 80 

need some time off from work to take care of his or her own health or the health of family 81 
members. 82 

(b) Many workers in California do not have any paid sick days, or have an 83 
inadequate number of paid sick days, to care for their own health or the health of family 84 
members. 85 

(c) Low-income workers are significantly less likely to have paid sick time than 86 
other workers. 87 

(d) Providing workers time off to attend to their own health care and the health care 88 
of family members will ensure a healthier and more productive workforce in California. 89 

(e) Paid sick days will have an enormously positive impact on the public health of 90 
Californians by allowing sick workers paid time off to care for themselves when ill, thus 91 
lessening their recovery time and reducing the likelihood of spreading illness to other 92 
members of the workforce. 93 
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(f) Paid sick days will allow parents to provide personal care for their sick children. 94 
Parental care ensures children's speedy recovery, prevents more serious illnesses, and 95 
improves children's overall mental and physical health. 96 

(g) Providing paid sick days is affordable for employers and good for business. 97 
(h) Employers who provide paid sick days enjoy greater employee retention and 98 

reduce the likelihood of employees coming to work sick.  Studies have shown that costs of 99 
decreased productivity caused by sick workers exceed the costs of employee absenteeism. 100 

(i) Many adults have significant elder care responsibilities requiring them to take 101 
time off from work or to work reduced hours. 102 

(j) Employees frequently lose their jobs or are disciplined for taking sick days to 103 
care for sick family members or to recover from their own illnesses. 104 

(k) Workers whose jobs involve significant contact with the public, such as service 105 
workers and restaurant workers, are very unlikely to have paid sick days. Often, these 106 
workers have no choice but to come to work when they are ill, thereby spreading illness to 107 
coworkers and customers. 108 

(l) Domestic violence and sexual assault affect many persons without regard to age, 109 
race, national origin, sexual orientation, or socioeconomic status. 110 

(m) Domestic violence is a crime that has a devastating effect on families, 111 
communities, and the workplace. It impacts productivity, effectiveness, absenteeism, and 112 
employee turnover in the workplace.  The National Crime Survey estimates that 175,000 113 
days of work each year are missed due to domestic violence.  114 

(n) Survivors of domestic violence and sexual assault may be vulnerable at work 115 
when trying to end an abusive relationship because the workplace may be the only place 116 
where the perpetrator knows to contact the victim. Studies show that up to one-half of 117 
domestic violence victims experience job loss. Forty percent reported on-the-job 118 
harassment. Nearly 50 percent of sexual assault survivors lose their jobs or are forced to 119 
quit in the aftermath of the assaults. 120 

(o) Affording survivors of domestic violence and sexual assault paid sick days is 121 
vital to their independence and recovery.  122 
 123 
§ 244.2 124 

In enacting this act, it is the intent of the Legislature to do the following: 125 
(a) Ensure that workers in California can address their own health needs and the 126 

health needs of their families by requiring employers to provide a minimum level of paid 127 
sick days including time for family care. 128 

(b) Decrease public and private health care costs in California by enabling workers 129 
to seek early and routine medical care for themselves and their family members and to 130 
address domestic violence or sexual assault. 131 

(c) Protect employees in California from losing their jobs while they use sick days 132 
to care for themselves or their families.  133 

(d) Provide economic security to employees in California who take time off work 134 
for reasons related to domestic violence or sexual assault. 135 

(e) Safeguard the welfare, health, safety, and prosperity of the people of and 136 
visitors to California. 137 
 138 
§ 244.3 139 

For the purposes of this article the following terms have the following meanings: 140 
(a) "Employee" shall mean any person who performs an average of at least (10) 141 

hours of work per week within the state of California for an employer.  For employees 142 
whose work hours fluctuate from week to week, eligibility will be determined based on the 143 
average number of hours worked per week during the applicable quarter. 144 

(b) "Employer" shall mean any person who employs an average of ten (10) or more 145 
persons per week to perform work for compensation, and includes the state, political 146 
subdivisions of the state, and municipalities.   147 
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(c) "Family member" is defined pursuant to Labor Code Section 233(b)(1).   148 
(d) "Paid sick days" means time that is compensated at the same wage as the 149 

employee normally earns during regular work hours and is provided by an employer to an 150 
employee for the purposes described in Section 246. 151 
 152 
§ 245 153 

(a) An employee is entitled to paid sick days as specified in this section. 154 
(b)(1) An employee shall accrue paid sick days at the rate of not less than one hour 155 

per every 30 hours worked, beginning at the commencement of employment or the 156 
operative date of this article, whichever is first.  There shall be a cap of 72 hours of paid 157 
sick days. 158 

(2) An employee who is exempt from overtime requirements as an administrative, 159 
executive, or professional employee under a Wage Order of the Industrial Welfare 160 
Commission is deemed to work 40 hours per workweek for the purposes of this section, 161 
unless the employee's normal workweek is less than 40 hours, in which case the employee 162 
will accrue paid sick days based upon that normal workweek. 163 

(c) An employee shall be entitled to use accrued paid sick days beginning on the 164 
90th calendar day of employment, after which day the employee may use paid sick days as 165 
they are accrued. 166 

(d) Accrued paid sick days shall carry over to the following calendar year, subject 167 
to the accrual caps under subdivision (b)(1). 168 

(e) An employer is not required to provide additional paid sick days pursuant to this 169 
section if the employer has a paid leave policy or paid time off policy and the employer 170 
makes available an amount of leave that satisfies the accrual requirements of this section 171 
and that may be used for the same purposes and under the same conditions as specified in 172 
this section. 173 

(f)(1) Except as specified in paragraph (2), an employer shall not be required to 174 
provide compensation to an employee for accrued, unused paid sick days upon 175 
termination, resignation, retirement, or other separation from employment. 176 

(2) If an employee separates from an employer and is rehired by the employer 177 
within one year, previously accrued and unused paid sick days shall be reinstated. The 178 
employee shall be entitled to use those paid sick days and to accrue additional paid sick 179 
days upon rehiring. 180 

(g) An employer may lend paid sick days to an employee in advance of accrual, at 181 
the employer's discretion and with proper documentation. 182 
 183 
§ 246 184 

(a) Upon the oral or written request of an employee, an employer shall provide paid 185 
sick days for the following purposes: 186 

(1) Diagnosis, care, or treatment of an existing health condition of, or preventive 187 
care for, an employee or an employee's family member. 188 

(2) For an employee who is a victim of domestic violence or sexual assault, the 189 
purposes described in subdivision (c) of Section 230 and subdivision (a) of Section 230.1. 190 

(b) An employer shall not require as a condition of taking paid sick days that the 191 
employee search for or find a replacement worker to cover the days during which the 192 
employee is on paid sick days. 193 

(c) An employer shall not deny an employee the right to use sick days, discharge, 194 
threaten to discharge, demote, suspend, or in any manner discriminate against an employee 195 
for using sick days, attempting to exercise the right to use sick days, filing a complaint 196 
with the department or in a court alleging a violation of this article, cooperating in an 197 
investigation or prosecution of an alleged violation of this article, or opposing any policy 198 
or practice or act that is prohibited by this article. 199 
 200 
§ 247 201 
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(a) An employer shall give each employee written notice of the requirements of this 202 
article in English, Spanish, Chinese, and any other language spoken by at least 5 percent of 203 
the employees. The written notice shall state the following: 204 

(1) That an employee is entitled to accrue, request, and use paid sick days. 205 
(2) The amount of paid sick days provided for by this article. 206 
(3) The terms of use of paid sick days. 207 
(4) That retaliation or discrimination against an employee who requests paid sick 208 

days or uses paid sick days, or both, is prohibited and that an employee has the right under 209 
this article to file a complaint or bring a civil action against an employer who retaliates or 210 
discriminates against the employee. 211 

(b) In each workplace of the employer, the employer shall display a poster in a 212 
conspicuous place containing all the information specified in subdivision (a). The Labor 213 
Commissioner shall create a poster containing this information and make it available to 214 
employers. 215 

(c) An employer who willfully violates the notice and posting requirements of this 216 
section shall be subject to a civil penalty of not more than one hundred dollars ($100) per 217 
each offense. 218 
 219 
§ 248 220 

An employer shall keep for at least five years records documenting the hours 221 
worked and paid sick days accrued and used by an employee.  An employer shall allow the 222 
Labor Commissioner access to these records with appropriate notice and at a mutually 223 
agreeable time to monitor compliance with this article.  An employer shall make these 224 
records available to an employee.  If an employer does not maintain adequate records 225 
pursuant to this section, it shall be presumed that the employee is entitled to the maximum 226 
number of hours accruable under this article, unless the employer can show otherwise by 227 
clear and convincing evidence. 228 
 229 
§ 249 230 

The Labor Commissioner is authorized and directed to coordinate implementation 231 
and enforcement of this article and to promulgate guidelines and regulations for those 232 
purposes. 233 
 234 
§ 249.1 235 

(a) The Labor Commissioner is authorized and directed to enforce this article, 236 
including investigating an alleged violation, and ordering appropriate temporary relief to 237 
mitigate the violation or to maintain the status quo pending the completion of a full 238 
investigation or hearing. 239 

(b) If the Labor Commissioner, after a hearing that contains adequate safeguards to 240 
ensure that the parties are afforded due process, determines that a violation of this article 241 
has occurred, he or she may order any appropriate relief, including reinstatement, backpay, 242 
the payment of sick days unlawfully withheld, and the payment of an additional sum in the 243 
form of an administrative penalty to an employee or other person whose rights under this 244 
article were violated.  If paid sick days were unlawfully withheld, the dollar amount of 245 
paid sick days withheld from the employee multiplied by three, or two hundred fifty 246 
dollars ($250), whichever amount is greater, shall be included in the administrative 247 
penalty. In addition, if a violation of this article results in other harm to the 248 
employee or person, such as discharge from employment, or otherwise results in a 249 
violation of the rights of the employee or person, the administrative penalty shall include  a 250 
sum of fifty dollars ($50) for each day or portion thereof that the violation occurred or 251 
continued. 252 

(c) Where prompt compliance by an employer is not forthcoming, the Labor 253 
Commissioner may take any appropriate enforcement action to secure compliance, 254 
including the filing of a civil action.  In compensation to the state for the costs of  255 
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investigating and remedying the violation, the commissioner may order the violating 256 
employer to pay to the state a sum of not more than fifty dollars ($50) for each day or 257 
portion of a day a violation occurs or continues for each employee or other person whose 258 
rights under this article were violated.  These funds shall be allocated to the Labor 259 
Commissioner to offset the costs of implementing and enforcing this article. 260 

(d) An employee or other person may report to the Labor Commissioner a 261 
suspected violation of this article.  The commissioner shall encourage reporting pursuant to 262 
this subdivision by keeping confidential, to the maximum extent permitted by applicable 263 
law, the name and other identifying information of the employee or person reporting the 264 
violation.  However, the commissioner may disclose that person's name and identifying 265 
information as necessary to enforce this article or for other appropriate purposes, upon the 266 
authorization of that person. 267 

(e) The Labor Commissioner, the Attorney General or a person aggrieved by a 268 
violation of this article may bring a civil action in a court of competent jurisdiction against 269 
the employer or other person violating this article and, upon prevailing, shall be entitled to 270 
such legal or equitable relief as may be appropriate to remedy the violation, including 271 
reinstatement, backpay, the payment of sick days unlawfully withheld, the payment of an 272 
additional sum as liquidated damages in the amount of fifty dollars ($50) to each employee 273 
or person whose rights under this article were violated for each day or portion thereof that 274 
the violation occurred or continued, plus, if the employer has unlawfully withheld paid sick 275 
days to an employee, the dollar amount of paid sick days withheld from the employee 276 
multiplied by three; or two hundred fifty dollars ($250), whichever amount is greater; and 277 
reinstatement in employment or injunctive relief; and further shall be awarded reasonable 278 
attorney's fees and costs, provided, however, that any person or entity enforcing this article 279 
on behalf of the public as provided for under applicable state law shall, upon prevailing, be 280 
entitled only to equitable, injunctive, or restitutionary relief, and reasonable attorney's fees 281 
and costs. 282 

(f) In an administrative or civil action brought under this article, the Labor 283 
Commissioner or court, as the case may be, shall award interest on all amounts due and 284 
unpaid at the rate of interest specified in subdivision (b) of Section 3289 of the Civil Code. 285 

(g) The remedies, penalties, and procedures provided under this article are 286 
cumulative. 287 
 288 
§ 249.2 289 

(a) This article does not limit or affect any laws guaranteeing the privacy of health 290 
information, or information related to domestic violence or sexual assault, regarding an 291 
employee or employee's family member. That information shall be treated as confidential 292 
and shall not be disclosed to any person except to the affected employee, or as required by 293 
law. 294 

(b) This article shall not be construed to discourage or prohibit an employer from 295 
the adoption or retention of a paid sick days policy more generous than the one required 296 
herein. 297 

(c) This article does not lessen the obligation of an employer to comply with a 298 
contract, collective bargaining agreement, employment benefit plan, or other agreement 299 
providing more generous sick days to an employee than required herein. 300 
(d) This article establishes minimum requirements pertaining to paid sick days and does 301 
not preempt, limit, or otherwise affect the applicability of any other law, regulation, 302 
requirement, policy, or standard that provides for greater accrual or use by employees of 303 
sick days, whether paid or unpaid, or that extends other protections to an employee 304 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing state law does not require employers to provide any paid sick leave for 
an employee's own illness or to care for a family member with an illness.  
 
This Resolution: This bill would provide that covered employees are entitled to paid sick days, as 
defined, which shall be accrued at a rate of no less than one hour for every 30 hours worked.  
This bill applies to employers with 10 or more employees, and to employees who perform an 
average of at least 10 hours of work per week.  An employee would be entitled to use accrued 
sick days beginning on the 90th calendar day of employment.  The bill would require employers 
to provide paid sick days, upon the request of the employee, for diagnosis, care, or treatment of 
health conditions of the employee or an employee's family member, or for leave related to 
domestic violence or sexual assault. An employer would be prohibited from discriminating or 
retaliating against an employee who requests paid sick days. The bill would require employers to 
satisfy specified posting and notice and recordkeeping requirements.  
 
This bill would require the Labor Commissioner to administer and enforce these requirements, 
including the promulgation of regulations, investigation, mitigation, and relief of violations of 
these requirements. This bill would authorize the Labor Commissioner to impose specified 
administrative fines for violations and would authorize the Labor Commissioner, the Attorney 
General or an aggrieved person to bring an action to recover specified civil penalties against an 
offender, as well as attorney's fees, costs, and interest. 
 
The resolution is similar to Assembly Bill 1000 introduced by Assembly Members Ma and 
Skinner on February 27, 2009, but there are some differences, including coverage of employers 
and employees. 
 
The Problem:   
Many workers in California, especially low income workers, do not have any paid sick days, or 
have an inadequate number of paid sick days, to care for their own health or the health of family 
members. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-
0200, facsimile (415)  495-4332, e-mail  yonahara@freelandlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Cathleen S. Yonahara 
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RESOLUTION 09-01-2010 
 
DIGEST 
Campaign Finance: Shareholder Consent and Disclosure of Corporate Contributions 
Recommends that the California Congressional Delegation be encouraged to support pending 
Senate Bill 3004 pertaining to political expenditures by corporations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that the California Congressional Delegation be encouraged to 
support pending U.S. Senate Bill 3004 pertaining to political expenditures by corporations.  This 
resolution should be approved in principle because the proposed resolution, if adopted, would 
provide voters with increased transparency regarding corporate political expenditures in the 
wake of a Supreme Court decision that bans restrictions on such political expenditures.  
 
Senate Bill 3004, known as the Citizens Right to Know Act of 2010, would require publicly 
trade companies to disclose to their shareholders electioneering communications made by the 
company, prohibit foreign-controlled publicly traded companies from making or participating in 
electioneering communications, require publicly traded companies to obtain shareholder 
approval before making or participating in electioneering communications and require certain 
electioneering communication disclosures from non-corporate organizations.  While Citizens 
United v. Federal Election Commission (2010) 558 U.S. 50, 130 S.Ct. 876 struck down statutory 
limits on corporate campaign expenditures as violative of the First Amendment, the Supreme 
Court in that decision specifically permitted Congress and the states to enact disclosure 
requirements.  The proposed bill would take advantage of the “only avenue left for legislative 
relief” of corporate campaign expenditure oversight left intact following the decision in Citizens 
United by ensuring that corporate stockholders be aware of and approve corporate electioneering 
activities. 
 
As Proponent notes, the pending bill is not perfect.  (For instance, though requiring certain 
disclosures by publicly traded companies and other disclosures by organizations “other than 
corporations”, the bill fails to include disclosure requirements for private corporations.)  
Nevertheless, by requiring greater accountability from publicly traded corporations and other 
organizations, the bill would help mitigate the effects of unrestricted corporate campaign 
expenditures.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the CCBA recommends that the California congressional Delegation be 
encouraged to support Senate Bill 3004, which reads as follows: 
 

SB 3004 1 
A BILL 2 
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To require notification to and prior approval by shareholders of certain political 3 
expenditures by publicly traded companies, and for other purposes. 4 

Be it enacted by the Senate and House of Representatives of the United States of 5 
America in Congress assembled, 6 

SECTION 1. SHORT TITLE. 7 
This Act may be cited as the `Citizens Right to Know Act of 2010'. 8 
SEC. 2. NOTIFICATION TO SHAREHOLDERS OF ELECTIONEERING 9 

COMMUNICATIONS. 10 
The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is amended by 11 

inserting after section 17B the following: 12 
SEC. 17C. NOTIFICATION TO SHAREHOLDERS OF ELECTIONEERING 13 

COMMUNICATIONS. 14 
(a) Disclosures to Shareholders- Each issuer, the securities of which are registered 15 

under section 12, or that is subject to the reporting requirements of section 13(a) or 15(d), 16 
that makes or participates in an electioneering communication shall disclose such activity, 17 
in writing, to each shareholder of the issuer. 18 

(b) Definition- As used in this section, the term `electioneering communication' has 19 
the same meaning as in section 304(f)(3)(A) of the Federal Election Campaign Act of 1971 20 
(2 U.S.C. 434(f)(3)(A)).'. 21 

SEC. 3. PRIOR SHAREHOLDER APPROVAL OF ELECTIONEERING 22 
COMMUNICATIONS. 23 

Section 14 of the Securities Exchange Act of 1934 (15 U.S.C. 78n) is amended by 24 
adding at the end the following new subsection: 25 

(i) Limitations on Electioneering Communications- 26 
(1) PROHIBITION ON FOREIGN-OWNED ISSUERS- Notwithstanding any 27 

other provision of law, no issuer may make or participate in any electioneering 28 
communication if 51 percent or more of the outstanding securities of such issuer are owned 29 
or controlled by any foreign principal or agent of a foreign principal. 30 

(2) PRIOR SHAREHOLDER APPROVAL REQUIRED- Before an issuer makes 31 
or participates in any electioneering communication, as defined in section 304(f)(3)(A) of 32 
the Federal Election Campaign Act of 1971 (2 U.S.C. 434(f)(3)(A)), the issuer shall obtain 33 
prior approval, by majority vote of all shareholders, for any such activity. Such vote shall 34 
be taken with each shareholder entitled to one vote per share of common stock held, 35 
regardless of any per-share voting rights of an outstanding class or classes of common 36 
stock under any other agreement or provision to the contrary. 37 

(3) DEFINITIONS- As used in this subsection-- 38 
(A) the term `electioneering communication' has the same meaning as in section 39 

304(f)(3)(A) of the Federal Election Campaign Act of 1971 (2 U.S.C. 434(f)(3)(A)); 40 
(B) the terms `foreign principal' and `agent of a foreign principal' have the same 41 

meanings as in section 611 of the Foreign Agents Registration Act of 1938 (11 U.S.C. 42 
611); and 43 

(C) the term `issuer' means only those issuers, the securities of which are registered 44 
under section 12, or that are subject to the reporting requirements of section 13(a) or 45 
15(d).'. 46 

SEC. 4. STAND BY YOUR AD REQUIREMENTS. 47 
(a) Rules for Corporations- Paragraph (2) of section 318(d) of the Federal Election 48 
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Campaign Act of 1971 (2 U.S.C. 441d(d)) is amended-- 49 
(1) by striking `Any communication' and inserting the following: 50 
(A) IN GENERAL- Any communication'; and 51 
(2) by adding at the end the following new subparagraph: 52 
(B) SPECIAL RULE FOR COMMUNICATIONS BY CORPORATIONS- 53 
(i) IN GENERAL- In the case of any communication described in subparagraph 54 

(A) which is paid for by a corporation-- 55 
(I) the audio statement required under this paragraph shall be made by the president 56 

or chief executive officer of such corporation and shall identify such individual by name 57 
and position; and 58 

(II) for purposes of the second sentence of subparagraph (A), the view of the 59 
person making the statement shall be a view of such president or chief executive officer. 60 

(ii) JOINT COMMUNICATIONS- In the case of any communication described in 61 
subparagraph (A) which is paid for by more than 1 corporation, the president or chief 62 
executive officer described in clause (i) shall be the president or chief executive officer of 63 
the corporation which pays for the largest portion of the communication (or, if paid for 64 
equally by all such corporations, the president or chief executive officer of the corporation 65 
with the highest gross revenue for the calendar year prior to the date on which such 66 
communication is made).'. 67 

(b) Rules for Other Entities- 68 
(1) IN GENERAL- Paragraph (2) of section 318(d) of the Federal Election 69 

Campaign Act of 1971 (2 U.S.C. 441d(d)), as amended by subsection (a), is amended by 70 
adding at the end the following new subparagraph: 71 

(C) SPECIAL RULES FOR CERTAIN OTHER ORGANIZATIONS- In the case 72 
of any communication described in paragraph (A) which is paid for by an organization 73 
(other than a corporation), such communication shall include, in addition to the other 74 
requirements of this section, a statement listing the name of the 3 persons making the 75 
largest aggregate contributions to such organization during the 12-month period before the 76 
date of the communication.'. 77 

(2) REPORTING OF CONTRIBUTORS ON INTERNET- Section 304 of such Act 78 
(2 U.S.C. 434) is amended by adding at the end the following new subsection: 79 

(j) Internet Disclosure of Contributors for Certain Radio and Television Ads- In 80 
addition to any reports required to be filed with the Commission under this section, any 81 
organization (other than a corporation) which makes a communication to which section 82 
318(d)(2)(C) applies shall make available on the Internet, by means of a direct link from 83 
the home page of such organization, the following information: 84 

(1) In the case of any such communication made by a political committee, the 85 
information required under subsection (b)(3). 86 

(2) In the case of any communication which is an independent expenditure and 87 
which is made by a person other than a political committee, the information required under 88 
subsection (c)(2)(C). 89 

(3) In the case of any communication which is an electioneering communication 90 
and which is made by a person other than a political committee, the information required 91 
under subsection (f)(2)(F).'. 92 

(c) Effective Date- The amendments made by this section shall apply with respect 93 
to communications made after the date of the enactment of this Act, without regard to 94 
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whether or not the Federal Election Commission has promulgated regulations to carry out 95 
such amendments.96 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  In Citizens United v Federal Election Commission, (558 U.S.          ) the US 
Supreme Court held that statutory limits on campaign expenditures by corporations and other 
associations, violated the First Amendment rights to Free speech. The court specifically 
permitted disclosure requirements  
 
This Resolution: Senate Bill S.3004 recently introduced by Senator Sherrod Brown of Ohio 
would require disclosure of corporate electioneering expenditures, would require shareholder 
consent to these expenditures and would prohibit certain foreign corporations from making 
electioneering expenditures. 
 
The Problem:  Since the Supreme Court has ruled that the first amendment prohibits limitations 
on electioneering expenditures bv corporations and other entities, absent a constitutional 
amendment, the only avenue left for legislative relief is enhanced disclosure and shareholder or 
membership consent to the expenditures. This bill by Senator Brown would require shareholder 
consent and full disclosure  of just who is spending money on a particular election campaign. 
The requirements may be burdensome but corporations do not vote, people vote and the people 
should have full disclosure as to who it is that is trying to influence their votes and why. 
 
Unlimited corporate expenditures are an invitation to corruption of our electoral process. We 
should at least have the right to know who is spending the money and for what. Shareholders of 
publicly traded companies also should have a say in how their money is spent. This bill is not 
perfect, but it is a step in the right direction, given the limitations imposed by the Citizens United 
case. 
  
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.377.5443/510.525.5443, e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
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RESOLUTION 09-02-2010 
 
DIGEST 
Corporate Political Expenditures: Modification to California Disclosure Act 
Recommends that legislation be sponsored to require publicly traded corporations to disclose 
solicitation and expenditure of funds for political campaigns. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE WITH RECOMMENDED AMENDMENTS 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that legislation be sponsored to require publicly traded corporations 
to disclose solicitation and expenditure of funds for political campaigns.  This resolution should 
be approved in principle with recommended amendments because the additional disclosures 
required by the proposed legislation would provide voters with increased transparency regarding 
corporate political expenditures in the wake of a Supreme Court decision that bans restrictions 
on such political expenditures.  
 
The proposed legislation would add corporate campaign fund disclosure requirements to the 
current reporting requirements in Corporations Code sections 1502.1 and 2117.1.  If such a law 
existed, publicly traded corporations would be required to disclose the solicitation of 
contributions and the expenditure of funds for state and federal political campaigns.  While 
Citizens United v. Federal Election Commission (2010) 558 U.S. 50, 130 S.Ct. 876 struck down 
statutory limits on corporate campaign expenditures as violative of the First Amendment, the 
Supreme Court in that decision specifically permitted Congress and the states to enact disclosure 
requirements.  By taking advantage of this part of the Court’s decision, proponent’s resolution 
would increase transparency in elections by mitigating the effects of unrestricted corporate 
campaign expenditures. 
 
With the following recommended amendments to correct drafting errors in the resolution the 
recommendation is approve in principle: 1) delete the underlining in lines 1 through 5 and 15 
through part of 20, as this language currently exists in the statutes; and 2) add “Act” after 
“Federal Election Campaign” in lines 7 and 21 of the resolution.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to add Corporations Code sections 1502.1 and 2117.1 to read as follows: 
 

§1502.1 1 
  (a) In addition to the statement required pursuant to Section 1502, every publicly 2 
traded corporation shall file annually, within 150 days after the end of its fiscal year, a 3 
statement, on a 4 
form prescribed by the Secretary of State, that includes all of the following information: 5 
 9) All political expenditures, and all electioneering communications as defined in 6 
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section 304(f)(30(A) of the Federal Election Campaign of 1971, including electioneering 7 
communications for candidates running for office in the State of California, and  8 
solicitations of a corporation’s employees, officers or directors, shall be comprehensively 9 
disclosed within the corporation’s annual report.  In addition to annual reporting, the 10 
foregoing information made by a corporation subject to this section should be disclosed 11 
within 24 hours on the corporation’s website with a clear link on the homepage, and 12 
disclosed to shareholders directly on a quarterly basis. 13 
 14 
2117.1. 15 
 (a) In addition to the statement required pursuant to Section 2117, every publicly 16 
traded foreign corporation shall file annually, within 150 days after the end of its fiscal 17 
year, on a form 18 
prescribed by the Secretary of State, a statement that includes all of the following 19 
information: 9) All political expenditures, and all electioneering communications as 20 
defined in section 304(f)(30(A) of the Federal Election Campaign of 1971, including 21 
electioneering communications for candidates running for office in the State of California, 22 
and  solicitations of a corporation’s employees, officers or directors, shall be 23 
comprehensively disclosed within the corporation’s annual report.  In addition to annual 24 
reporting, the foregoing information made by a corporation subject to this section should 25 
be disclosed within 24 hours on the corporation’s website with a clear link on the 26 
homepage, and disclosed to shareholders directly on a quarterly basis.27 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Modeled after the disclosure requirements in the federal Sarbanes-Oxley Act, 
California’s counterpart sets forth annual reporting requirements on board and executive 
compensation, loans to executives, fraud, bankruptcy proceedings, and certain other topics.  The 
purpose of such reporting is to demonstrate transparent operations and foster corporate 
accountability.   
 
This Resolution:  This resolution further promotes transparency and accountability of publicly 
traded corporations in requiring them to disclose both the solicitation of contributions as well as 
the expenditure of funds for political campaigns, both at the federal and state levels.  In addition 
to annual reporting, this resolution requires website disclosure within 24 hours and quarterly 
disclosure to shareholders. 
  
The Problem: The U.S. Supreme Court in Citizens United v. Federal Elections Commission 
(2010) 558 U.S.___, 130 Sup. Ct. 876; 175 Law. Ed. 2d 753, recently held that corporations have 
the right to free speech under the First Amendment, resulting in an unlimited right to spend 
corporate funds on elections.  Absent disclosure, such uncontrolled spending could create undue 
influence, or the appearance of undue influence, in electing public officials. 
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IMPACT STATEMENT 
 
This resolution does not directly impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Melissa M. Allain, P.O. Box 2130, Castro 
Valley, CA 94546-0130, ofc./voice 510.861.5906, fax 510.690.1958, e-mail mmallain@aol.com 
 
RESPONSIBLE FLOOR DELEGATE:  Melissa M. Allain 
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RESOLUTION 10-01-2010 
  

DIGEST  
SLAPP Motions: Correcting Erroneous Cross-Reference 
Amends Code of Civil Procedure section 425.17, subdivision (e) to correct an apparent error in a 
cross-reference to another section. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION     
APPROVE IN PRINCIPLE 
 
History:     
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.17, subdivision (e) to correct an 
apparent error in a cross-reference to another section.  This resolution should be approved in 
principle because the current cross-reference to Code of Civil Procedure section 425.16, 
subdivision (j) does not make sense when read in the context of the entirety of Code of Civil 
Procedure section 425.17. 
 
Code of Civil Procedure section 425.17, subdivision (e) states that “If any trial court denies a 
special motion to strike on the grounds that the action or cause of action is exempt pursuant to 
this section, the appeal provisions in subdivision (j) of Section 425.16 and paragraph (13) of 
subdivision (a) of Section 904.1 do not apply to that action or cause of action.”  Subdivision (j) 
of Section 425.16, however, has nothing to do with appealing a denial of a motion to strike.     
 
On the other hand, subdivision (i) states in full that “An order granting or denying a special 
motion to strike shall be appealable under Section 904.1.”  When Code of Civil Procedure 
section 425.17, subdivision (e) is read as is, it makes no sense.  When the words “subdivision (j)” 
are replaced with “subdivision (i),” however, the statute makes sense and fits within the context 
of the entire statute. 
 
The discrepancy appears to be a typographical error when the sections were re-designated in a 
prior revision.  This resolution should be approved to fix this apparent error and to carry out the 
legislative intent behind Code of Civil Procedure section 425.17, subdivision (e).   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 425.17 to read as follows: 
 

§ 425.17 1 
(a) The Legislature finds and declares that there has been a disturbing abuse 2 

of Section 425.16, the California Anti-SLAPP Law, which has undermined the 3 
exercise of the constitutional rights of freedom of speech and petition for the 4 
redress of grievances, contrary to the purpose and intent of Section 425.16. The 5 
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Legislature finds and declares that it is in the public interest to encourage continued 6 
participation in matters of public significance, and that this participation should not 7 
be chilled through abuse of the judicial process or Section 425.16. 8 

(b) Section 425.16 does not apply to any action brought solely in the public 9 
interest or on behalf of the general public if all of the following conditions exist: 10 

(1) The plaintiff does not seek any relief greater than or different from the 11 
relief sought for the general public or a class of which the plaintiff is a member. A 12 
claim for attorney's fees, costs, or penalties does not constitute greater or different 13 
relief for purposes of this subdivision. 14 

(2) The action, if successful, would enforce an important right affecting the 15 
public interest, and would confer a significant benefit, whether pecuniary or 16 
nonpecuniary, on the general public or a large class of persons. 17 

(3) Private enforcement is necessary and places a disproportionate financial 18 
burden on the plaintiff in relation to the plaintiff's stake in the matter. 19 

(c) Section 425.16 does not apply to any cause of action brought against a 20 
person primarily engaged in the business of selling or leasing goods or services, 21 
including, but not limited to, insurance, securities, or financial instruments, arising 22 
from any statement or conduct by that person if both of the following conditions 23 
exist: 24 

(1) The statement or conduct consists of representations of fact about that 25 
person's or a business competitor's business operations, goods, or services, that is 26 
made for the purpose of obtaining approval for, promoting, or securing sales or 27 
leases of, or commercial transactions in, the person's goods or services, or the 28 
statement or conduct was made in the course of delivering the person's goods or 29 
services. 30 

(2) The intended audience is an actual or potential buyer or customer, or a 31 
person likely to repeat the statement to, or otherwise influence, an actual or 32 
potential buyer or customer, or the statement or conduct arose out of or within the 33 
context of a regulatory approval process, proceeding, or investigation, except where 34 
the statement or conduct was made by a telephone corporation in the course of a 35 
proceeding before the California Public Utilities Commission and is the subject of a 36 
lawsuit brought by a competitor, notwithstanding that the conduct or statement 37 
concerns an important public issue. 38 

(d) Subdivisions (b) and (c) do not apply to any of the following: 39 
(1) Any person enumerated in subdivision (b) of Section 2 of Article I of 40 

the California Constitution or Section 1070 of the Evidence Code, or any person 41 
engaged in the dissemination of ideas or expression in any book or academic 42 
journal, while engaged in the gathering, receiving, or processing of information for 43 
communication to the public. 44 

(2) Any action against any person or entity based upon the creation, 45 
dissemination, exhibition, advertisement, or other similar promotion of any 46 
dramatic, literary, musical, political, or artistic work, including, but not limited to, a 47 
motion picture or television program, or an article published in a newspaper or 48 
magazine of general circulation. 49 

(3) Any nonprofit organization that receives more than 50 percent of its 50 
annual revenues from federal, state, or local government grants, awards, programs, 51 
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or reimbursements for services rendered. 52 
(e) If any trial court denies a special motion to strike on the grounds that the 53 

action or cause of action is exempt pursuant to this section, the appeal provisions in 54 
subdivision (j i) of Section 425.16 and paragraph (13) of subdivision (a) of Section 55 
904.1 do not apply to that action or cause of action.56 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  The reference in Section 425.17, subdivision (e) to “the appeal provisions in 
subdivision (j) of Section 425.16" is meaningless, because subdivision (j) relates to the reporting 
to and record keeping functions of the Judicial Council in connection with Special Motions to 
Strike, and says nothing of appeal.   
 
This Resolution:   This Resolution would amend Section 425.17, subdivision (e) to reflect that it 
is referring to subdivision (i) of Section 425.16, not subdivision (j).   
 
The Problem:  Read literally, subdivision (e) of Section 425.17 is a nullity, because it refers to 
appeal under subdivision (j) of Section 425.16, which provides: 
 

(j)(1) Any party who files a special motion to strike pursuant to this section, and 
any party who files an opposition to a special motion to strike, shall, promptly 
upon so filing, transmit to the Judicial Council, by e-mail or facsimile, a copy of 
the endorsed, filed caption page of the motion or opposition, a copy of any related 
notice of appeal or petition for a writ, and a conformed copy of any order issued 
pursuant to this section, including any order granting or denying a special motion 
to strike, discovery, or fees. 

 
(2) The Judicial Council shall maintain a public record of information transmitted 
pursuant to this subdivision for at least three years, and may store the information 
on microfilm or other appropriate electronic media. 

 
Code of Civil Procedure section 425.16, subdivision (i) provides: 
 

(i) An order granting or denying a special motion to strike shall be appealable 
under Section 904.1. 

 
It would seem obvious that the intention of Section 425.17, subdivision (e) is to refer to the 
appeal provision contained in Section 425.16, subdivision (i), not (j), and this inconsistency 
should be rectified to confirm the obvious legislative intent of prohibiting immediate appeal 
when a Special Motion to Strike is denied pursuant to Section 425.17.   
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 930-9033, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:   K. Martin White 
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RESOLUTION 10-02-2010 
 
DIGEST 
Peremptory Challenge: Automatic Right to Challenge After Successful Appeal 
Amends Code of Civil Procedure section 170.6 to allow a challenge to the trial judge if, upon 
remand, the same judge from the prior proceeding is assigned to the case. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 09-05-2005 (allow challenge after reversal except if judge is to perform a 
ministerial act not requiring the exercise of discretion) and 02-03-2007 (allow challenge after 
reversal when reversed judge will have the power to find fact or exercise discretion), both of 
which were approved.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 170.6 to allow a challenge to the trial 
judge if, upon remand, the same judge from the prior proceeding is assigned to the case.  This 
resolution should be disapproved as it would permit a party to challenge the trial judge who 
handled the matter initially, for any reason, even if it was not sent back for a new trial. 
  
Currently, when a case is remanded after appeal and the original trial judge is re-assigned to the 
matter, a challenge under Section 170.6 is permissible only if that judge is assigned to conduct a 
new trial.  This resolution seeks to delete the words “new trial” from the statute because the term 
“new trial” is ambiguous and simply leads to more litigation.  In a criminal case, “new trial” 
means exactly that, a new trial (Peracchi v. Superior Court (2003) 30 Cal.4th 1245, 1257; Penal 
Code, § 1180), while in a civil case, the term is defined by statute as follows: “A new trial is a 
re-examination of an issue of fact in the same court after a trial and decision by a jury, court, or 
referee.”  (Code Civ. Proc., § 656.)  Thus, a challenge, post-appeal, is proper in a civil matter 
when: (1) judgment was reversed after trial and remanded for an evidentiary hearing and a 
factual determination; (2) summary judgment was reversed in part and remanded for further 
proceedings; or (3) a civil case dismissed at the pleading stage was reversed and remanded with 
directions to make factual findings on the merits of motion.  (State Farm Mut. Automobile Ins. 
Co. v. Superior Court (Hill) (2004) 121 Cal.App.4th 490, 497 (internal citations omitted).)   
 
Permitting a challenge for any reason would lead to problems when a case is remanded, not for a 
new trial, but, for example, to have the trial judge provide a more complete explanation of his or 
her decision, “a task that only the trial judge who had decided the motion [is] capable of 
performing.”  (Geddes v. Superior Court (Campbell) (2005) 126 Cal.App.4th 417, 424.)  This 
resolution would permit a peremptory challenge in this situation, thus requiring a judge who did 
not issue the opinion to somehow provide more detail as to the basis for the opinion.  Such 
results do not benefit the parties or the judicial system.   
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Code of Civil Procedure section 170.6 to read as follows: 
 

§170.6 1 
 (a) (1) No judge, court commissioner, or referee of any superior court of the State 2 
of California shall try any civil or criminal action or special proceeding of any kind or 3 
character nor hear any matter therein that involves a contested issue of law or fact when it 4 
shall be established as hereinafter provided that the judge or court commissioner is 5 
prejudiced against any party or attorney or the interest of any party or attorney appearing 6 
in the action or proceeding. 7 
 (2)  Any party to or any attorney appearing in any action or proceeding may 8 
establish this prejudice by an oral or written motion without notice supported by affidavit 9 
or declaration under penalty of perjury or an oral statement under oath that the judge, court 10 
commissioner, or referee before whom the action or proceeding is pending or to whom it is 11 
assigned is prejudiced against any party or attorney or the interest of the party or attorney 12 
so that the party or attorney cannot or believes that he or she cannot have a fair and 13 
impartial trial or hearing before the judge, court commissioner, or referee. Where the 14 
judge, other than a judge assigned to the case for all purposes, court commissioner, or 15 
referee assigned to or who is scheduled to try the cause or hear the matter is known at least 16 
10 days before the date set for trial or hearing, the motion shall be made at least 5 days 17 
before that date. If directed to the trial of a cause where there is a master calendar, the 18 
motion shall be made to the judge supervising the master calendar not later than the time 19 
the cause is assigned for trial. If directed to the trial of a cause that has been assigned to a 20 
judge for all purposes, the motion shall be made to the assigned judge or to the presiding 21 
judge by a party within 10 days after notice of the all purpose assignment, or if the party 22 
has not yet appeared in the action, then within 10 days after the appearance. If the court in 23 
which the action is pending is authorized to have no more than one judge and the motion 24 
claims that the duly elected or appointed judge of that court is prejudiced, the motion shall 25 
be made before the expiration of 30 days from the date of the first appearance in the action 26 
of the party who is making the motion or whose attorney is making the motion. In no event 27 
shall any judge, court commissioner, or referee entertain the motion if it be made after the 28 
drawing of the name of the first juror, or if there be no jury, after the making of an opening 29 
statement by counsel for plaintiff, or if there is no opening statement by counsel for 30 
plaintiff, then after swearing in the first witness or the giving of any evidence or after trial 31 
of the cause has otherwise commenced. If the motion is directed to a hearing (other than 32 
the trial of a cause), the motion shall be made not later than the commencement of the 33 
hearing. In the case of trials or hearings not herein specifically provided for, the procedure 34 
herein specified shall be followed as nearly as may be. The fact that a judge, court 35 
commissioner, or referee has presided at or acted in connection with a pretrial conference 36 
or other hearing, proceeding, or motion prior to trial and not involving determination of 37 
contested fact issues relating to the merits shall not preclude the later making of the motion 38 
provided for herein at the time and in the manner hereinbefore provided. 39 
 A motion under this paragraph may be made following reversal on appeal of a trial 40 
court’s decision, or following reversal on appeal of a trial court’s final judgment, if the 41 



 10-02-3

trial judge in the prior proceeding is assigned to conduct a new trial on the matter case. 42 
Notwithstanding paragraph (3), the party who filed the appeal that resulted in the reversal 43 
of a final judgment of a trial court may make a motion under this section regardless of 44 
whether that party or side has previously done so. The motion shall be made within 60 45 
days after the party or the party’s attorney has been notified of the assignment. 46 
 (3) If the motion is duly presented and the affidavit or declaration under penalty of 47 
perjury is duly filed or an oral statement under oath is duly made, thereupon and without 48 
any further act or proof, the judge supervising the master calendar, if any, shall assign 49 
some other judge, court commissioner, or referee to try the cause or hear the matter. In 50 
other cases, the trial of the cause or the hearing of the matter shall be assigned or 51 
transferred to another judge, court commissioner, or referee of the court in which the trial 52 
or matter is pending or, if there is no other judge, court commissioner, or referee of the 53 
court in which the trial or matter is pending, the Chair of the Judicial Council shall assign 54 
some other judge, court commissioner, or referee to try the cause or hear the matter as 55 
promptly as possible. Except as provided in this section, no party or attorney shall be 56 
permitted to make more than one such motion in any one action or special proceeding 57 
pursuant to this section; and in actions or special proceedings where there may be more 58 
than one plaintiff or similar party or more than one defendant or similar party appearing in 59 
the action or special proceeding, only one motion for each side may be made in any one 60 
action or special proceeding. 61 
 (4) Unless required for the convenience of the court or unless good cause is shown, 62 
a continuance of the trial or hearing shall not be granted by reason of the making of a 63 
motion under this section. 64 
 If a continuance is granted, the cause or matter shall be continued from day to day 65 
or for other limited periods upon the trial or other calendar and shall be reassigned or 66 
transferred for trial or hearing as promptly as possible. 67 
 [Subdivision (a)(5) – (c)  remain unchanged.]68 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Code of Civil Procedure section 170.6(a)(2) allows a successful appellant to 
challenge the trial judge upon remand if the trial judge in the prior proceeding is assigned to 
conduct a new trial on the matter, regardless of whether the party had previously issued a 
peremptory challenge in the case.  A party is otherwise limited to one peremptory challenge. 
 
This Resolution:  Would allow a successful appellant to challenge the trial judge upon remand if 
the trial judge in the prior proceeding is assigned to the case, regardless of whether the issue(s) 
on remand require a “new trial.” 
 
The Problem:   There is no statutory definition of  “new trial,” and the term remains ambiguous.   
This has spurred law and motion practice on the issue of what constitutes a “new trial” for the 
purposes of this statute.  Parties seeking to challenge the trial judge after a successful appeal and 
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remand and reassignment to the same judge must weigh their chances of success on convincing 
the trial court judge (sometimes the same judge as they seek to challenge, sometimes not) that 
the remand requires a new trial.  If they risk bringing a challenge and lose on the issue of 
whether remand requires a “new trial,” they are then confronted with bringing their case on 
remand to the same trial court judge they sought to challenge. 
 
Section 170.6(a)(2) was intended to allow a party to make a peremptory challenge when the 
same trial judge is assigned for a new trial after reversal on appeal, “in order to avoid potential 
bias on the part of a judge who had been reversed on appeal.”  Geddes v. Superior Court (2005) 
126 Cal.App.4th 417, 423.  This proposed change removes the ambiguity of the term “new trial,” 
and helps to ensure a successful applicant’s avoidance of any potential judicial bias. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Matthew A. Mallet, 214 Grant Ave., Suite 
301, San Francisco, CA 94108, voice 415-398-1082, fax 415-391-1285, e-mail 
Matthew@KBFLaw.com . 
 
RESPONSIBLE FLOOR DELEGATE:  Matthew A. Mallet 
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RESOLUTION 10-03-2010 
 
DIGEST 
Motion for Summary Adjudication: Format of Separate Statement in Opposition 
Amends California Rules of Court, rule 3.1350 and Code of Civil Procedure section 437c to 
require the party opposing summary adjudication to organize additional facts by claim. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 3.1350 and Code of Civil Procedure 
section 437c to require the party opposing summary adjudication to organize additional facts by 
claim. This resolution should be approved in principle because it would standardize the 
preparation of the separate statement, making it consistent for both parties and throughout the 
briefing.   
 
This resolution would require the party opposing a motion for summary adjudication to follow 
the same rules that the movant is required to follow in the preparation of the separate statement, 
and to organize the facts according to claim.  It would aid the court in analyzing the facts and 
adjudicating the motion.  If the facts are not presented claim by claim, there is a risk that the 
court will not fully understand how the opposing party believes that the facts presented support 
or disprove a given claim, and may even apply the facts to a claim different from the one 
intended by the opposing party.  
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the California Bar Associations recommends that the 
Judicial Council amend Rules of Court, rule 3.1350 and that legislation be sponsored to amend 
Code of Civil Procedure section 437c to read as follows: 
 

Rule 3.1350. 1 
 (a) Motion 2 
As used in this rule, "motion" refers to either a motion for summary judgment or a motion 3 
for summary adjudication. 4 
(b) Motion for summary adjudication  5 
 If made in the alternative, a motion for summary adjudication may make reference 6 
to and depend on the same evidence submitted in support of the summary judgment 7 
motion. If summary adjudication is sought, whether separately or as an alternative to the 8 
motion for summary judgment, the specific cause of action, affirmative defense, claims for 9 
damages, or issues of duty must be stated specifically in the notice of motion and be 10 
repeated, verbatim, in the separate statement of undisputed material facts.  11 
 (c) Documents in support of motion  12 
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 Except as provided in Code of Civil Procedure section 437c(r) and rule 3.1351, the 13 
motion must contain and be supported by the following documents: 14 
  (1) Notice of motion by [moving party] for summary judgment or summary 15 
adjudication or both; 16 
  (2) Separate statement of undisputed material facts in support of [moving party's] 17 
motion for summary judgment or summary adjudication or both; 18 
  (3) Memorandum in support of [moving party's] motion for summary judgment or 19 
summary adjudication or both; 20 
  (4) Evidence in support of [moving party's] motion for summary judgment or 21 
summary adjudication or both; and 22 
  (5) Request for judicial notice in support of [moving party's] motion for summary 23 
judgment or summary adjudication or both (if appropriate).  24 
 (d) Separate statement in support of motion  25 
 The Separate Statement of Undisputed Material Facts in support of a motion must 26 
separately identify each cause of action, claim, issue of duty, or affirmative defense, and 27 
each supporting material fact claimed to be without dispute with respect to the cause of 28 
action, claim, issue of duty, or affirmative defense. In a two-column format, the statement 29 
must state in numerical sequence the undisputed material facts in the first column followed 30 
by the evidence that establishes those undisputed facts in that same column. Citation to the 31 
evidence in support of each material fact must include reference to the exhibit, title, page, 32 
and line numbers.  33 
 (e) Documents in opposition to motion  34 
 Except as provided in Code of Civil Procedure section 437c(r) and rule 3.1351, the 35 
opposition to a motion must consist of the following documents, separately stapled and 36 
titled as shown: 37 
  (1) [Opposing party's] memorandum in opposition to [moving party's] motion for 38 
summary judgment or summary adjudication or both; 39 
  (2) [Opposing party's] separate statement of undisputed material facts in 40 
opposition to [moving party's] motion for summary judgment or summary adjudication or 41 
both; 42 
  (3) [Opposing party's] evidence in opposition to [moving party's] motion for 43 
summary judgment or summary adjudication or both (if appropriate); and 44 
  (4) [Opposing party's] request for judicial notice in opposition to [moving party's] 45 
motion for summary judgment or summary adjudication or both (if appropriate).  46 
 (f) Opposition to motion; content of separate statement  47 
 Each material fact claimed by the moving party to be undisputed must be set out 48 
verbatim on the left side of the page, below which must be set out the evidence said by the 49 
moving party to establish that fact, complete with the moving party's references to exhibits. 50 
On the right side of the page, directly opposite the recitation of the moving party's 51 
statement of material facts and supporting evidence, the response must unequivocally state 52 
whether that fact is "disputed" or "undisputed." An opposing party who contends that a fact 53 
is disputed must state, on the right side of the page directly opposite the fact in dispute, the 54 
nature of the dispute and describe the evidence that supports the position that the fact is 55 
controverted. That evidence must be supported by citation to exhibit, title, page, and line 56 
numbers in the evidence submitted.  57 
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 (g) Any separate statement of additional material facts filed in opposition to a 58 
motion for summary adjudication must separately identify each cause of action, claim, 59 
issue of duty, or affirmative defense to which the additional fact in opposition to the 60 
motion is directed.  Each additional material fact identified in opposition to each cause of 61 
action, claim, issue of duty, or affirmative defense must be presented in a two-column 62 
format, in numerical sequence, with the undisputed material facts in the first column 63 
followed by the evidence that establishes those undisputed facts in that same column.  64 
Citation to the evidence in support of each material fact must include reference to the 65 
exhibit, title, page, and line numbers.  66 
 (g) (h) Documentary evidence  67 
 If evidence in support of or in opposition to a motion exceeds 25 pages, the 68 
evidence must be separately bound and must include a table of contents.  69 
 (h) (i) Format for separate statements  70 
 Supporting and opposing separate statements in a motion for summary judgment 71 
must follow this format:  72 
Supporting Statement:  
 Moving Party’s Undisputed Material Facts 
and Supporting Evidence: 

Opposing Party’s Response and Supporting 
Evidence: 

1. Plaintiff and defendant entered into a written 
contract for the sale of widgets. Jackson 
declaration, 2:17-21; contract, Ex. A to 
Jackson declaration. 

 

2. No widgets were ever received. Jackson 
declaration, 
3:7-21. 

 

  
Opposing statement:  
Moving Party’s Undisputed Material Facts and 
Supporting Evidence: 

 

1. Plaintiff and defendant entered into a written 
contract for the sale of widgets. Jackson 
declaration, 2:17-21; contract, Ex. A to 
Jackson declaration. 

 
Undisputed. 

2. No widgets were ever received. Jackson 
declaration, 
3:7-21. 

Disputed. The widgets were received in New 
Zealand on August 31, 2001. Baygi 
declaration, 7:2-5. 

  
 Supporting and opposing separate statements in a motion for summary adjudication 73 
must follow this format: 74 
Supporting statement: 75 
ISSUE 1—THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED 76 
BECAUSE PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY 77 
Moving Party’s Undisputed Material Facts 
and Supporting Evidence 

Opposing Party’s Response and Supporting 
Evidence: 
 

1. Plaintiff was injured while mountain  
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climbing on a trip with Any Company USA. 
Plaintiff’s deposition, 12:3-4. 
2. Before leaving on the mountain climbing 
trip, plaintiff signed a waiver of liability for 
acts of negligence. Smith declaration, 5:4-5; 
waiver of liability, Ex. A to Smith 
declaration. 

 

Opposing statement: 78 
ISSUE 1—THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED 79 
BECAUSE PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY 80 
Moving Party’s Undisputed Material Facts 
and Supporting Evidence 

Opposing Party’s Response and Supporting 
Evidence: 
 

1. Plaintiff was injured while mountain 
climbing on a trip with Any Company USA. 
Plaintiff’s deposition, 12:3-4. 
 

Undisputed. 

2. Before leaving on the mountain climbing 
trip, plaintiff signed a waiver of liability for 
acts of negligence. Smith declaration, 5:4-5; 
waiver of liability, Ex. A to Smith 
declaration. 

Disputed. Plaintiff did not sign the waiver 
of liability; the signature on the waiver is 
forged.  Jones declaration, 3:6–7. 

 Supporting and opposing separate statement of additional material facts filed in 81 
opposition to a motion must follow this format: 82 
 83 
 ISSUE 1—THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED 84 
BECAUSE PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY 85 
Opposing Party’s statement of Additional Material Facts: 86 
3. Defendant’s agent Jones admits that he 
forged plaintiff’s signature to the waiver of 
liability for acts of negligence, after plaintiff 
was injured.  Jones Deposition, 112:4-5; 
waiver of liability, Exhibit 12 to Jones 
Deposition 

 

  
Moving Party’s Opposing statement to 
Additional Material Facts: 
 

 

 87 
 Moving Party’s Opposing statement to Additional Material Facts: 88 
ISSUE 1—THE FIRST CAUSE OF ACTION FOR NEGLIGENCE IS BARRED 89 
BECAUSE PLAINTIFF EXPRESSLY ASSUMED THE RISK OF INJURY 90 
3. Defendant’s agent Jones admits that he 
forged plaintiff’s signature to the waiver of 
liability for acts of negligence, after plaintiff 
was injured.  Jones Deposition, 112:4-5; 

Undisputed. 
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waiver of liability, Exhibit 12 to Jones 
Deposition 
  
 (i) (j) Request for electronic version of separate statement On request, a party must 91 
within three days provide to any other party or the court an electronic version of its 92 
separate statement. The electronic version may be provided in any form on which the 93 
parties agree. If the parties are unable to agree on the form, the responding party must 94 
provide to the requesting party the electronic version of the separate statement that it used 95 
to prepare the document filed with the court. Under this subdivision, a party is not required 96 
to create an electronic version or any new version of any document for the purpose of 97 
transmission to the requesting party.  98 
 99 
§ 437c 100 
 (a) Any party may move for summary judgment in any action or proceeding if it is 101 
contended that the action has no merit or that there is no defense to the action or 102 
proceeding. The motion may be made at any time after 60 days have elapsed since the 103 
general appearance in the action or proceeding of each party against whom the motion is 104 
directed or at any earlier time after the general appearance that the court, with or without 105 
notice and upon good cause shown, may direct. Notice of the motion and supporting 106 
papers shall be served on all other parties to the action at least 75 days before the time 107 
appointed for hearing. However, if the notice is served by mail, the required 75-day period 108 
of notice shall be increased by five days if the place of address is within the State of 109 
California, 10 days if the place of address is outside the State of California but within the 110 
United States, and 20 days if the place of address is outside the United States, and if the 111 
notice is served by facsimile transmission, Express Mail, or another method of delivery 112 
providing for overnight delivery, the required 75-day period of notice shall be increased by 113 
two court days. The motion shall be heard no later than 30 days before the date of trial, 114 
unless the court for good cause orders otherwise. The filing of the motion shall not extend 115 
the time within which a party must otherwise file a responsive pleading. 116 
 (b)  (1) The motion shall be supported by affidavits, declarations, admissions, 117 
answers to interrogatories, depositions, and matters of which judicial notice shall or may 118 
be taken. The supporting papers shall include a separate statement setting forth plainly and 119 
concisely all material facts which the moving party contends are undisputed. Each of the 120 
material facts stated shall be followed by a reference to the supporting evidence. The 121 
failure to comply with this requirement of a separate statement may in the court's 122 
discretion constitute a sufficient ground for denial of the motion. 123 
  (2) Any opposition to the motion shall be served and filed not less than 14 days 124 
preceding the noticed or continued date of hearing, unless the court for good cause orders 125 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 126 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 127 
shall or may be taken. 128 
  (3) The opposition papers shall include a separate statement that responds to each 129 
of the material facts contended by the moving party to be undisputed, indicating whether 130 
the opposing party agrees or disagrees that those facts are undisputed. The statement also 131 
shall set forth plainly and concisely any other material facts that the opposing party 132 
contends are disputed. Each material fact contended by the opposing party to be disputed 133 
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shall be followed by a reference to the supporting evidence. Failure to comply with this 134 
requirement of a separate statement may constitute a sufficient ground, in the court's 135 
discretion, for granting the motion. 136 
 If the opposition includes a separate statement of  additional material facts in 137 
response to a motion for summary adjudication, it must separately identify each cause of 138 
action, claim, issue of duty, or affirmative defense to which the additional fact in 139 
opposition to the motion is directed.  Each additional material fact identified in opposition 140 
to each cause of action, claim, issue of duty, or affirmative defense must be presented in a 141 
two-column format, in numerical sequence, with the undisputed material facts in the first 142 
column followed by the evidence that establishes those undisputed facts in that same 143 
column.  Citation to the evidence in support of each material fact must include reference to 144 
the exhibit, title, page, and line numbers.  145 
  (4) Any reply to the opposition shall be served and filed by the moving party not 146 
less than five days preceding the noticed or continued date of hearing, unless the court for 147 
good cause orders otherwise. 148 
  (5) Evidentiary objections not made at the hearing shall be deemed waived. 149 
  (6) Except for subdivision (c) of Section 1005 relating to the method of service of 150 
opposition and reply papers, Sections 1005 and 1013, extending the time within which a 151 
right may be exercised or an act may be done, do not apply to this section. 152 
  (7) Any incorporation by reference of matter in the court's file shall set forth with 153 
specificity the exact matter to which reference is being made and shall not incorporate the 154 
entire file. 155 
 (c) The motion for summary judgment shall be granted if all the papers submitted 156 
show that there is no triable issue as to any material fact and that the moving party is 157 
entitled to a judgment as a matter of law. In determining whether the papers show that 158 
there is no triable issue as to any material fact the court shall consider all of the evidence 159 
set forth in the papers, except that to which objections have been made and sustained by 160 
the court, and all inferences reasonably deducible from the evidence, except summary 161 
judgment may not be granted by the court based on inferences reasonably deducible from 162 
the evidence, if contradicted by other inferences or evidence, which raise a triable issue as 163 
to any material fact. 164 
 (d) Supporting and opposing affidavits or declarations shall be made by any person 165 
on personal knowledge, shall set forth admissible evidence, and shall show affirmatively 166 
that the affiant is competent to testify to the matters stated in the affidavits or declarations. 167 
Any objections based on the failure to comply with the requirements of this subdivision 168 
shall be made at the hearing or shall be deemed waived. 169 
 (e) If a party is otherwise entitled to a summary judgment pursuant to this section, 170 
summary judgment may not be denied on grounds of credibility or for want of cross-171 
examination of witnesses furnishing affidavits or declarations in support of the summary 172 
judgment, except that summary judgment may be denied in the discretion of the court, 173 
where the only proof of a material fact offered in support of the summary judgment is an 174 
affidavit or declaration made by an individual who was the sole witness to that fact; or 175 
where a material fact is an individual's state of mind, or lack thereof, and that fact is sought 176 
to be established solely by the individual's affirmation thereof. 177 
 (f)  (1) A party may move for summary adjudication as to one or more causes of 178 
action within an action, one or more affirmative defenses, one or more claims for damages, 179 
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or one or more issues of duty, if that party contends that the cause of action has no merit or 180 
that there is no affirmative defense thereto, or that there is no merit to an affirmative 181 
defense as to any cause of action, or both, or that there is no merit to a claim for damages, 182 
as specified in Section 3294 of the Civil Code, or that one or more defendants either owed 183 
or did not owe a duty to the plaintiff or plaintiffs. A motion for summary adjudication shall 184 
be granted only if it completely disposes of a cause of action, an affirmative defense, a 185 
claim for damages, or an issue of duty. 186 
  (2) A motion for summary adjudication may be made by itself or as an alternative 187 
to a motion for summary judgment and shall proceed in all procedural respects as a motion 188 
for summary judgment. However, a party may not move for summary judgment based on 189 
issues asserted in a prior motion for summary adjudication and denied by the court, unless 190 
that party establishes to the satisfaction of the court, newly discovered facts or 191 
circumstances or a change of law supporting the issues reasserted in the summary 192 
judgment motion. 193 
 If the opposition includes a separate statement of additional material facts in 194 
response to a motion for summary adjudication, it must separately identify each cause of 195 
action, claim, issue of duty, or affirmative defense to which the additional fact in 196 
opposition to the motion is directed.  Each additional material fact identified in opposition 197 
to each cause of action, claim, issue of duty, or affirmative defense must be presented in a 198 
two-column format, in numerical sequence, with the undisputed material facts in the first 199 
column followed by the evidence that establishes those undisputed facts in that same 200 
column.  Citation to the evidence in support of each material fact must include reference to 201 
the exhibit, title, page, and line numbers.  202 
 (g) Upon the denial of a motion for summary judgment, on the ground that there is 203 
a triable issue as to one or more material facts, the court shall, by written or oral order, 204 
specify one or more material facts raised by the motion as to which the court has 205 
determined there exists a triable controversy. This determination shall specifically refer to 206 
the evidence proffered in support of and in opposition to the motion which indicates that a 207 
triable controversy exists. Upon the grant of a motion for summary judgment, on the 208 
ground that there is no triable issue of material fact, the court shall, by written or oral 209 
order, specify the reasons for its determination. The order shall specifically refer to the 210 
evidence proffered in support of, and if applicable in opposition to, the motion which 211 
indicates that no triable issue exists. The court shall also state its reasons for any other 212 
determination. The court shall record its determination by court reporter or written order. 213 
 [Subdivisions (h) through (s) remain unchanged.]214 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing law:  California Code of Civil Procedure, section 437c and California Rules of 
Court, Rule 3.1350 currently authorize a party opposing a motion for summary judgment, or 
in the alternative for summary adjudication of issues, to list additional material facts omitted 
by the moving party from its separate statement, that the opposing party believes is material 
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to the claim for which adjudication is sought.  If the court agrees that such fact is both 
material and disputed, the motion will be denied on that basis. 
 
This Resolution:  The opposing party shall submit the additional materials facts in opposition 
to a motion for summary adjudication, organized by the cause of action, claim, issue of duty, 
or affirmative defense to which the additional fact in opposition to the motion is directed.  
Such separate statement must follow the same formatting rules as the moving party’s 
statement. 
 
The Problem:  A party opposing a motion for summary adjudication is not limited to the facts 
that the moving party asserts are material.  However, neither the Code of Civil Procedure nor 
the Rule of Court require that the additional material facts submitted in opposition must be 
organized by the issue to be summarily adjudicated.  The result is that the court must 
determine which issue each additional material fact is relevant to.  The additional formatting 
requirement will benefit both moving and opposing parties on motions for summary 
adjudication, as the relevance of the additional material fact will be clear to both the parties 
and the court. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joan A. Jernegan, Legal Research, 
Sacramento Superior Court, 720 Ninth Street, Sacramento, CA 95814. (916) 874-5619, 
jernegj@saccourt.ca.gov  
 
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan 
 
COUNTER ARGUMENTS 
 
COMMITTEE ON THE ADMINISTRATION OF JUSTICE 
 
RECOMMENDATION: APPROVE IN PRINCIPLE 
The proposed formatting requirements will make it easier for the court and the parties to 
evaluate each additional material fact submitted in opposition to a motion for summary 
adjudication.  
 
This position is only that of the State Bar of California’s Committee on Administration 
of Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State 
Bar of California.  Committee activities relating to this position are funded from 
voluntary sources. 
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RESOLUTION 11-01-2010 
 
DIGEST 
CCBA:  Communication of Conference Logistics, Status of Approved Resolutions 
Amends CCBA Rules of Operation and Procedure to require notice to delegations of changes to 
the annual conference and status of approved resolutions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends CCBA Rules of Operation and Procedure to require notice to delegations 
of changes to the annual conference and status of approved resolutions.  This resolution should 
be referred to the Conference for debate without recommendation, because it raises issues which 
should be debated by the Conference at large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates.   

Over the past year, CCBA has had to respond to issues relating to scheduling and its relationship 
with the State Bar, resulting in decisions about the location and time of future annual 
conferences.  Delegations have expressed concern about the process by which these decisions 
were made.  The resolution would provide delegations with information they need to act as 
informed participants in decisions about annual conferences and approved resolutions.  Monthly 
reporting by the board may be too frequent given the board’s meeting schedule, particularly in 
light of the fact that updates on the status of most approved resolutions are available on CCBA’s 
website. 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Association recommends 
that the Board of Governors of the Conference of Delegates of the California Bar Association 
operational rules be amended as follows: 
 

Article II 1 

 Regular Meetings and Pre-Conference Procedures 2 

 1. Regular Meetings of the Conference: The Conference shall meet annually at the 3 

time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 4 

by the Board.    5 

 2. Communication to Delegate Chairs of the individual Bar Associations:   The 6 

Board will communicate with Delegate Chairs on a monthly status and keep them apprised 7 

of news that will affect the timing and location of the CCBA.  Prior to making changes as 8 
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to the location and timing of the CCBA annual conference, the board will obtain feedback 9 

from delegation chairs.   All objections of Bar Associations to the actions of the Board or 10 

individual meetings with  individual bar associations regarding the timing and location of 11 

the annual conference  be published to the chairs of the Bar Associations.   12 

 13 

Article VI 14 

 Disposition of Resolutions  15 

 1. The Chair shall appoint a Legislation Committee from among the members of 16 

the Board. The Legislation Committee shall consider, and recommend to the Board, 17 

placement of resolutions (both legislative & non-legislative) passed by the Conference into 18 

one of four groups. Each committee member shall be assigned a subset of resolutions for 19 

review and recommendation to the Legislative Committee, which in turn shall recommend 20 

final action to the Board. 21 

 2. The four groups are: 22 

 Group A: Resolutions recommending changes to California state legislation 23 

included in CDCBA's directly-sponsored legislative program. (The Board will exercise its 24 

best judgment in determining the level of lobbying support for each resolution in Group A. 25 

Board determination will be based upon a variety of factors including, but not limited to: 26 

the importance and impact of the resolution on the legal profession and on the 27 

administration of justice; the importance and impact of the resolution on the public 28 

generally; the resolution's "legislative reality," including the likelihood of success within 29 

the legislative process; the level of support for the resolution within the Conference; and, 30 

the CDCBA's legislative budget and the number of resolutions that the CDCBA's 31 

legislative advocates can carry in light of the budget. The Board will advise the proponent 32 

and sponsoring bar association of its decision with respect to the level of support to be 33 

provided for the resolution. The CDCBA invites the proponent and sponsoring bar 34 

association to seek legislative sponsors and engage in lobbying for any resolution in Group 35 

A.) 36 

 Group B: Resolutions recommending changes to California state legislation, not 37 

included in CDCBA's legislative program. 38 

 Group C: Non legislative resolutions. (For resolutions placed in this category, the 39 

CDCBA will submit a copy of the resolution to the appropriate agency, body or official 40 

with a letter of recommendation that the action called for by the resolution be adopted or 41 

undertaken. 42 

 Group D: Resolutions recommending changes to federal legislation. (For 43 

resolutions placed in this category, the CDCBA will submit a copy of the resolution to the 44 

appropriate agency, body or official to which the resolution is addressed with a letter of 45 

recommendation that the action called for by the resolution be adopted or undertaken. 46 

 3. The Board shall make a final determination on the groups and shall report its 47 

final action to all proponents and delegations to the Conference.  48 

 4. The Board will report to delegation chairs or resolution authors of  the status of 49 

the approved resolutions on a regular basis.  Bar Associations will notify CCBA lobbyist if 50 

the CCBA approved resolution is moot because of the passage or change in the applicable 51 

law.52 

   
(Proposed new language underlined; language to be deleted stricken.) 



 11-01-3

 
PROPONENT:  Beverly Hills Bar Association. 
 
STATEMENT OF REASONS  
  
Existing Rule:  Existing rules do not have any provisions about communications with the Bar 
Associations as to the status of the annual conference or any changes.   
 
This Resolution:  This resolution would require that the Board communicate with the Bar 
Associations through is Chairs on a monthly basis.   
 
The Problem: The past year has been marked with the lack of communication as to the status of 
the Annual Meeting.  The location and timing of the annual meeting was changed with no input 
from Bar Associations to the Spring.   A survey was sent via email, but no results of the survey 
were published.  Even though the Bar Associations made plans to adjust to the new schedule, the 
Board, suddenly and without warning, changed the annual meeting to the Fall.  Further, two Bar 
Associations voiced their objections to the Board which prompted the Board to make changes, 
without giving all Bar Associations the opportunity to be heard.  For the CCBA to operate and to 
have the support from all Bar Associations there needs to be communication with all Bar 
Associations.   
 
IMPACT STATEMENT 
 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth A. Moreno, Esq.   6080 Center 
Drive, Ste. 600. Los Angeles, California 900045. (310) 444-3804, emoreno@eampc.com.  
 
RESPONSIBLE FLOOR DELEGATE:   Elizabeth A. Moreno 
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RESOLUTION 11-02-2010 
 
DIGEST 
CCBA:  Removal of Directors 
Amends Article IV, section 7 of the CCBA bylaws to allow removal of directors only for cause. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Article IV, section 7 of the CCBA bylaws to allow removal of directors 
only for cause.  This resolution should be referred to the Conference for debate without 
recommendation, because it raises issues which should be debated by the Conference at large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates.   

This resolution would allow the power to remove directors to remain in the hands of the board, 
but would change the bylaws to require cause for removal.  The resolution does not define what 
“cause” means (a definition that is unnecessary under the current language, given that cause is 
not required), or what body would review the board’s decisions in order to determine whether 
the cause requirement had been met. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations (CCBA) recommends that the 
Bylaws of the CCBA be amended to read as follows: 
 

Article IV Section 7 1 
  Resignation and Removal of Directors.  Resignations shall be effective upon 2 
receipt in writing by the President, the Secretary, or the Board of Directors of this 3 
corporation, unless a later effective date is specified in the resignation.  A majority of the 4 
directors then in office may remove any director at any time, but only with or without 5 
cause.6 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law: The Board of Directors of CCBA currently has sole power to remove Directors, 
with or without cause. 
 
This Resolution: This is one of a series of resolutions intended to give membership rights to the 
bar associations that make up the Conference of Delegates.  By amendment to Article IV Section 
3.B of the Bylaws, the right to elect Directors would shift from the Board to the members.  This 
resolution would be consistent with that shift, in removing from the Board the arbitrary power to 
remove a Director without cause. 
 
The Problem: The CCBA Board presently has sole power to remove a Director, and to do so 
with or without cause.  While the power to remove without cause may not, in the past, have been 
exercised arbitrarily, it is a power that should not be vested in a Board whose members have 
been elected by the members of CCBA, which will be the case if the Conferences passes the 
proposed amendment to the section referred to above. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
jae@eisenlegal.com, and Borden D. Webb, Webb & Tapella Law Corporation, 906 G Street, 
Suite 630, Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen and Borden D. Webb 
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RESOLUTION 11-03-2010 
 
DIGEST 
CCBA:  Election of Directors 
Amends Article IV, section 3.B of the CCBA bylaws to provide for election of district directors 
by district members at the annual conference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Article IV, section 3.B of the CCBA bylaws to provide for election of 
district directors by district members at the annual conference.  This resolution should be 
referred to the Conference for debate without recommendation, because it raises issues which 
should be debated by the Conference at large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates.   

The resolution, by providing for direct election of district directors, would provide more direct 
representation.  However, there is some evidence of a lack of demand for such representation.  
The current system uses annual district development committees to put forward nominees for the 
district director positions.  Although the system has been in place for more than five years, many 
districts do not form their district development committees.  For those districts with multiple 
delegations, the annual conference may be the most convenient time to come together to consider 
candidates in any contested election.  However, as a logistical matter, because the schedule of 
the annual conference is already crowded with the substantive work of the delegations, it may be 
preferable to have the delegations vote at some other time than the conference. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations (CCBA) recommends that the 
Bylaws of the CCBA be amended to read as follows: 
 

Article IV Section 3.B.  Election; Term. 1 
District Directors and Ethnic Minority Directors shall be elected by the directors 2 

then in office members.  Five District Directors shall be elected each year by the members 3 
in each of the five districts at the annual meeting of the  Board or as soon as practical 4 
thereafter Conference of Delegates.  One Ethnic Minority Director shall be elected by the 5 
Board of Directors at the annual meeting of the Board Conference of Delegates in 2005 6 
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2011 (or as soon as practical thereafter) and at every third annual meeting (or as soon as 7 
practical thereafter) subsequent to 2005 2011; the other Ethnic Minority Director shall be 8 
elected at the annual meeting of the Board Conference of Delegates in 2006 2012 (or as 9 
soon as practical thereafter) and at every third annual meeting (or as soon as practical 10 
thereafter) subsequent to 2006 2012.  Except as provided in Section 6 (relating to the 11 
filling of vacancies), each District Director and Ethnic Minority Director shall be elected 12 
for a three-year term that shall begin with the adjournment of the first annual Conference 13 
of Delegates following his or her election, and end with the adjournment of the fourth 14 
annual Conference of Delegates following his or her election.  Each District Director and 15 
Ethnic Minority Director shall hold office until the expiration of his or her term and until a 16 
successor has been elected and qualified, unless the District Director or Ethnic Minority 17 
Director earlier dies, resigns, or is removed. 18 

C.  Term Limits; Qualifications.  Any person who has been elected as a District 19 
Director for a full three-year term, or who has been elected to fill a vacancy for a partial 20 
term of two or more years, shall not be eligible for election or re-election as a District 21 
Director until a lapse of three years from the expiration of such person=s previous term as 22 
District Director.  Any person who has been elected as an Ethnic Minority Director for a 23 
full three-year term, or who has been elected to fill a vacancy for a partial term of two or 24 
more years, shall not be eligible for election or re-election as an Ethnic Minority Director 25 
until a lapse of three years from the expiration of such person=s previous term as Ethnic 26 
Minority Director.  To be eligible for election as an Ethnic Minority Director, a candidate 27 
must be a member of an ethnic minority bar association.  The Board of Directors members 28 
may, from time to time, establish or alter additional qualifications for election as a District 29 
Director or Ethnic Minority Director, provided, however, that the qualifications set forth in 30 
these Bylaws may only be changed by an amendment to the Bylaws.31 

 
 

(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The members of the Board of Directors of CCBA currently have sole power to 
elect District Directors and Ethnic Minority Directors, who constitute the Board, and to 
determine the qualifications of candidates.  This section of Article IV of the CCBA Bylaws also 
provides for specific years in which the elections occur. 
 
This Resolution:  This is one of a series of resolutions intended to give membership rights to the 
bar associations that make up the Conference of Delegates.  This resolution would vest the right 
to elect District Directors in the membership, rather than in the Board of Directors.  The Board 
of Directors would continue to have the right to elect Ethnic Minority Directors.  Elections of all 
Directors would be held at the Conference.  The members would determine the qualifications of 
candidates for the Board.  The specific years for elections would be updated. 
 
The Problem: The current Bylaws were adopted to meet the immediate needs of the CCBA and 
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the Conference at the time.  To date, Directors have been elected through nominating committees 
formed by the District Directors, but with voting power solely in the Board.  With time and 
experience it has become clear that the bar associations and their delegates need to have a voice 
in the election of District Directors, as well as a share of the responsibility for the actions of the 
Board.  It is logical to have elections conducted annually, at the Conference, with a nominating 
process to be determined, and to vest the right to determine qualifications of candidates in the 
members, instead of the Board. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
jae@eisenlegal.com, and Borden D. Webb, Webb & Tapella Law Corporation, 906 G Street, 
Suite 630, Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen and Borden D. Webb 
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RESOLUTION 11-04-2010 
 
DIGEST 
Legal Referral Services in Unlawful Detainer Actions 
Amends Code of Civil Procedure section 1161.2 to include non-profit bar associations that are 
authorized lawyer referral service providers on an unlawful detainer notice.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1161.2 to include non-profit bar 
associations that are authorized lawyer referral service providers on an unlawful detainer notice.  
This resolution should be approved in principle as it will give lower-income individuals more 
options to find a lawyer if and when they are served with an unlawful detainer notice. 
 
Currently, Section 1161.2 requires that, when a notice of an unlawful detainer action is mailed to 
a defendant, the name and number of the local county bar association, as well as the name and 
number of offices that provide legal services to low-income individuals in the county where the 
action is pending, are to be set forth on the notice.  This is to provide such individuals with 
opportunities to connect with an attorney for legal advice on their case.  However, the statute, as 
currently written, presumes that a county has only one bar association, or only one association 
that provides legal referral services.  This is not always true.  If a county has other bar 
associations that provide referrals to low-income individuals, there is no reason why such 
information should not be provided to the people who need it.  Moreover, the resolution does not 
mandate that these other bar associations be listed on the notice; it simply allows for it as an 
option. 
 
Providing individuals with more opportunities to get legal advice when faced with an unlawful 
detainer action is a positive thing.  This resolution accomplishes that goal. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend CCP section 1161.2 to read as follows: 
 

§1161.2 1 

 (a) The clerk may allow access to limited civil case records filed under this 2 

chapter, including the court file, index, and register of actions, only as follows: 3 

 (1) To a party to the action, including a party's attorney. 4 

 (2) To any person who provides the clerk with the names of at least one plaintiff 5 

and one defendant and the address of the premises, including the apartment or unit number, 6 

if any.  7 
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 (3) To a resident of the premises who provides the clerk with the name of one of 8 

the parties or the case number and shows proof of residency. 9 

 (4) To any person by order of the court, which may be granted ex parte, on a 10 

showing of good cause. 11 

 (5) To any other person 60 days after the complaint has been filed, unless a 12 

defendant prevails in the action within 60 days of the filing of the complaint, in which case 13 

the clerk may not allow access to any court records in the action, except as provided in 14 

paragraphs (1) to (4), inclusive. 15 

 (b) For purposes of this section, "good cause" includes, but is not limited to, the 16 

gathering of newsworthy facts by a person described in Section 1070 of the Evidence 17 

Code. It is the intent of the Legislature that a simple procedure be established to request the 18 

ex parte order described in subdivision (a). 19 

 (c) Upon the filing of any case so restricted, the court clerk shall mail notice to 20 

each defendant named in the action. The notice shall be mailed to the address provided in 21 

the complaint. The notice shall contain a statement that an unlawful detainer complaint 22 

(eviction action) has been filed naming that party as a defendant, and that access to the 23 

court file will be delayed for 60 days except to a party, an attorney for one of the parties, or 24 

any other person who (1) provides to the clerk the names of at least one plaintiff and one 25 

defendant in the action and provides to the clerk the address, including any applicable 26 

apartment, unit, or space number, of the subject premises, or (2) provides to the clerk the 27 

name of one of the parties in the action or the case number and can establish through 28 

proper identification that he or she lives at the subject premises. The notice shall also 29 

contain a statement that access to the court index, register of actions, or other records is not 30 

permitted until 60 days after the complaint is filed, except pursuant to an order upon a 31 

showing of good cause therefor. The notice shall contain on its face the name and 32 

telephone number of the county bar association, or any non profit bar association within 33 

the county,  duly authorized by the State Bar of California as a lawyer referral provider,   34 

and the name and telephone number of an office or offices funded by the federal Legal 35 

Services Corporation or qualified legal services projects that receive funds distributed 36 

pursuant to Section 6216 of the Business and Professions Code, that provide legal services 37 

to low-income persons in the county in which the action is filed. The notice shall state that 38 

these numbers may be called for legal advice regarding the case.  The notice shall be 39 

issued between 24 and 48 hours of the filing of the complaint, excluding weekends and 40 

holidays. One copy of the notice shall be addressed to "all occupants" and mailed 41 

separately to the subject premises. The notice shall not constitute service of the summons 42 

and complaint. 43 

 (d) Notwithstanding any other provision of law, the court shall charge an 44 

additional fee of fifteen dollars ($15) for filing a first appearance by the plaintiff. This fee 45 

shall be added to the uniform filing fee for actions filed under this chapter. 46 

 (e) This section does not apply to a case that seeks to terminate a mobilehome 47 

park tenancy if the statement of the character of the proceeding in the caption of the 48 

complaint clearly indicates that the complaint seeks termination of a mobilehome park 49 

tenancy.50 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Beverly Hills Bar Association. 
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STATEMENT OF REASONS  
 
Existing Rule:  Existing rules do not allow a bar association that is located within the county 
and that is duly authorized by the State Bar of California as a lawyer referral service provider, to 
be listed if it is not the county bar association.  This resolution would allow the listing of any 
metropolitan bar association, located within the county that is duly authorized by the State Bar of 
California as a lawyer referral service provider. 
 
This Resolution:  This resolution would include bar associations within the county, who offers 
Lawyer Referral Services to be listed as an agency that provides legal services to low-income 
persons.   
 
The Problem:  The statute specifically limits the listings of referrals in unlawful detainer cases to 
‘the county bar association,’    Where there are bar associations in addition to the county bar 
association, the applicable current law favors one bar association over others.  In addition to 
favoring one organization over another, the interests of the public are unnecessarily limited.  The 
law, as stated, reduces the opportunities for members of the public in need to obtain information 
regarding resources that could benefit them.  In light of these difficult economic times it is 
unfortunate that Bar associations that offer referral services to the low income do not fall under 
this statute.  The law must be amended so that all Bar associations can provide unlawful detainer 
legal services to the members of the public in need.  
 
IMPACT STATEMENT 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Elizabeth A. Moreno, Esq.   6080 Center 
Drive, Ste. 600. Los Angeles, California 900045. (310) 444-3804, emoreno@eampc.com.  
 
RESPONSIBLE FLOOR DELEGATE:   Elizabeth A. Moreno  
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RESOLUTION 11-05-2010 
 
DIGEST 
CCBA:  Limitations of Certain Actions to The Membership 
Adds, section 18 to Article IV of the CCBA bylaws to provide that certain actions may only be 
taken by the membership, rather than the directors. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds section 18 to Article IV of the CCBA bylaws to provide that certain actions 
may only be taken by the membership, rather than the directors.  This resolution should be 
referred to the Conference for debate without recommendation, because it raises issues which 
should be debated by the Conference at large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates. 

This resolution would require membership approval of amendments to the Bylaws, Articles of 
Incorporation and Rules of Operation and Procedure.  The resolution also requires membership 
approval for transactions between CCBA and a director, to avoid conflicts of interest.  Finally, 
the resolution requires membership approval to wind up or dissolve CCBA.  These last two 
changes may be prudent even in the absence of the related resolutions.  Because CCBA does not 
currently have members, the bylaws would need to be amended to define membership. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations (CCBA) recommends that the 
Bylaws of the CCBA be amended to read as follows: 
 

Article IV Section 18  1 
 Approval by Members: The following matters shall require approval by the 2 
members, at the annual meeting of the Conference of Delegates, after notice containing the 3 
proposal as to any of such matters no less than 30 days prior to such annual meeting: 4 
 a. Amending the Articles of Incorporation; 5 
 b. Amending the Bylaws; 6 
 c. Amending the Rules of Operation and Procedure of the Conference of Delegates; 7 
 d. Approving a contract or transaction between the corporation and one or more 8 
directors or between the corporation and any entity in which a director has a material 9 
financial interest; 10 



 11-05-2

 e. Electing to wind up and dissolve the corporation.11 
 
 

(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The CCBA Board has sole corporate power under Article IV Section 1 of the 
Bylaws and sole power to amend the CCBA Bylaws under Article X Section 4.  The powers of 
the Board include the powers outlined in this resolution.  
 
This Resolution:  This is one of a series of resolutions intended to give membership rights to the 
bar associations that make up the Conference of Delegates.  This resolution would limit the 
corporate powers of the CCBA Board to matters not included in this resolution, which would 
normally be vested in the members, not solely in the Board of Directors. 
 
The Problem: The current Bylaws were adopted to meet the immediate needs of the CCBA and 
the Conference at the time.  With time and experience it has become clear that the bar 
associations and their delegates need to have a voice in the fundamental structure of the 
organization, as well as a share of the responsibility for the actions of the Board. If prior 
resolutions are passed, CCBA will become a membership organization, with power to elect 
directors vested in the members.  It would be consistent with this shift in the power structure of 
CCBA to vest these certain fundamental rights of members in an organization in the members, 
rather than solely in the Board of Directors. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
jae@eisenlegal.com, and Borden D. Webb, Webb & Tapella Law Corporation, 906 G Street, 
Suite 630, Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen and Borden D. Webb 



  11-06-1

RESOLUTION 11-06-2010 
 
DIGEST 
CCBA:  Voting Rights for Member Delegations 
Amends Article II of the CCBA bylaws to provide that member delegations are voting members 
of CCBA. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Article II of the CCBA bylaws to provide that member delegations are 
voting members of CCBA.  This resolution should be referred to the Conference for debate 
without recommendation, because it raises issues which should be debated by the Conference at 
large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates. 

If approved, this resolution should be amended to clarify whether each delegation’s votes are to 
be cast as a bloc, similar to an electoral college approach, or delegate by delegate, the way 
resolutions are passed at the annual conference.  The distinction could be meaningful, because 
under an electoral college approach, larger members and districts could determine the outcome 
of measures, even where a majority of individual delegates disagree.   

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations (CCBA) recommends that the 
Bylaws of the CCBA be amended to read as follows: 
 

Article II Membership 1 
This corporation shall have no voting members, but the Board of Directors may, by 2 

resolution, establish one or more classes of nonvoting members and provide for eligibility 3 
requirements for membership and rights and duties of members, including the obligation to 4 
pay dues. 5 

The voting members shall be the Bar Associations eligible to participate in the 6 
annual Conference of Delegates as provided in Article III.  All members shall have the 7 
right to vote, as set forth in these Bylaws, and shall have all rights afforded members under 8 
the California Non-Profit Mutual Benefit Corporation Law.  Each member shall have as 9 
many votes as the number of delegates permitted at the Conference of Delegates as 10 
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determined by the Rules of the Conference of Delegates.  Members shall pay dues and fees 11 
as may be fixed by the Board of Directors with the concurrence of a majority vote of the 12 
membership.13 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The current Bylaws of the Conference of California Bar Associations provide that 
there are no voting members and only the Board of Directors may determine classes of 
membership. The associations that actually comprise the Conference of Delegates have no rights 
of membership at all. 
 
This Resolution: Would give the associations that make up the Conference of Delegates full 
rights of membership, including voting rights on major issues affecting the Conference. 
 
The Problem: The Conference of Delegates is comprised of more than 30 bar associations, yet 
none of them has any vote in how the Conference operates, because none of them are voting 
members of the corporation, the Conference of California Bar Associations.  Member 
associations do not elect Directors; the Directors elect themselves.  Yet the Board of Directors 
alone can amend the Bylaws and determine the policies governing the Conference.  Likewise, 
only the Board can amend the Rules of Operation and Procedure, which directly determine how 
the Conference operates. 
 
The current Bylaws were adopted to meet the immediate needs of the Conference under the 
circumstances then existing.  With time and experience, it has become clear that the Conference 
needs a voting membership made up of the bar associations eligible to participate in the 
Conference so that the bar associations and their delegates will have a voice in, as well as a share 
of the responsibility for, corporate decision-making. 
 
The corporation, the California Conference of California Bar Associations, exists to serve the 
needs and interests of the bar associations that comprise the Conference.  The Conference should 
not be an oligarchy.  As a matter of democratic process, the bar associations that make up the 
Conference and the corporation exists to serve should have a direct say in matters affecting them 
and the Conference. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
jae@eisenlegal.com and Borden D. Webb, Webb and Tapella, 906 G Street, Suite 630, 
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Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen and Borden D. Webb 
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RESOLUTION 11-07-2010 
 
DIGEST 
CCBA:  Member Approval of Changes to Rules of Operation and Procedure 
Amends Article III of the CCBA Bylaws to provide that changes to the Rules of Operation and 
Procedure must be approved by vote of the membership. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
REFER TO THE CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Article III of the CCBA Bylaws to provide that changes to the Rules of 
Operation and Procedure must be approved by vote of the membership.  This resolution should 
be referred to the Conference for debate without recommendation, because it raises issues which 
should be debated by the Conference at large. 

Currently, CCBA is a California nonprofit mutual benefit corporation organized under the 
bylaws as a nonmember entity.  This resolution is part of a group of resolutions (including 11-
01-2010, 11-02-2010, 11-03-2010, 11-05-2010 and 11-07-2010) that recommends that the 
CCBA board provide member rights and benefits to delegations and individual delegates.  This 
resolution appears to assume passage of resolution no. 11-06-2010, which would provide voting 
rights to member delegations. 

The Rules of Operation and Procedure bear the same relationship to the bylaws that regulations 
bear to statutes, and for CCBA, it includes some details for the planning and organization of the 
annual conference.  This resolution would vest authority for amending the rules in the 
membership, based on proposals from members, individual delegates or directors.  While this 
provides the membership more direct control over the operation and procedure of the conference, 
it may lead to a complication of the rules.  Previously, delegates could propose such changes, but 
only yearly, and only by way of resolution.  The resolution would allow a single delegate to 
propose changes to the Rules of Procedure, whereas now resolutions not sponsored by a 
delegation must be sponsored by ten individual delegates. 

The resolution provides that the Rules of Operation and Procedure will specify the voting rights 
of members.  Member voting rights more properly belong in the bylaws. 

TEXT OF RESOLUTION 
 
RESOLVED that the Conference of California Bar Associations (CCBA) recommends that the 
Bylaws of the CCBA be amended to read as follows: 
 

Article III Conference of Delegates 1 
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The corporation shall conduct an annual meeting of Bar Associations, to be known 2 
as the “Conference of Delegates,” pursuant to Rules of Procedure adopted from time to 3 
time by the Board of Directors membership.  The Rules of Procedure shall address matters 4 
relating to the Conference of Delegates, the allocation and selection of delegates, and the 5 
call and conduct of the Conference of Delegates, and the voting rights of members.  6 
Amendments to the Rules of Procedure may be proposed by the Board of Directors, any 7 
member bar association or any delegate to the Conference of Delegates.8 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The Directors of the Conference of California Bar Associations corporation 
currently have sole power to modify the Rules of Procedure, which do not provide for voting 
rights of the bar associations that comprise the Conference of Delegates, nor do the Rules allow 
member bar associations or their delegates to propose changes to the Rules.   
 
This Resolution: This is one of a series of resolutions intended to give membership rights to the 
bar associations that make up the Conference of Delegates.  It would give the permitted  
associations the right to vote on matters relating to the Conference, including allocation and 
selection of delegates, the call and conduct of the Conference, and the Rules of Procedure.  It 
would allow both the Board of Directors, any member association and any delegate of a member 
bar association to propose changes to the Rules. 
  
The Problem: Currently, only the Board of Directors of the Conference of California Bar 
Associations has the power to determine matters relating to the Conference of Delegates, the 
allocation and selection of delegates, the call and conduct of the Conference of Delegates and 
amendments to the Rules of Procedure.  The Conference may suggest changes to the Board of 
Directors, but the Board alone determines whether a suggested change will be adopted.  
Likewise, the Board alone determines the final Rules of Procedure without regard to the wishes 
of the bar associations that actually comprise the Conference of Delegates. Democratic 
principles dictate that the bar associations that make up the Conference of Delegates should have 
the right to be heard on these matters, and the right to make the ultimate decision on issues 
directly affecting the Conference. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento, CA 95814, (916) 444-6171, 
jae@eisenlegal.com and Borden D. Webb, Webb and Tapella, 906 G Street, Suite 630, 
Sacramento, CA  95814, (916) 447-1675, bwebb@probateattorneys.com. 
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RESPONSIBLE FLOOR DELEGATE:  Jay-Allen Eisen and Borden D. Webb 
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RESOLUTION 12-01-2010 
 
DIGEST 
Notice of Change of Ownership to Homeowners Associations  
Amends Civil Code section 1368 to add requirements for providing notice of change of 
ownership to homeowners associations.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1368 to add requirements for providing notice of 
change of ownership to homeowners associations.  This resolution should be approved in 
principle because it ensures that homeowners associations have current information on the proper 
member/owners. 
 
This resolution would require the new owner to notify the association of the change in ownership 
of a separate interest unit within 30 days if the seller has not already done so.  The burden on the 
new owner of providing notification is minimal.  The benefit to the association and its other 
members, on the other hand, is potentially significant in that it will ensure timely collection of 
association dues from the proper owner of the property.  The need for such notification is 
particularly important now, given the rise in foreclosures and increase in bank-owned properties. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of California Bar Associations recommends that legislation be 
sponsored to amend Civil Code section 1368 to read as follows: 
 

§1368 1 
 (a) The owner of a separate interest, other than an owner subject to the 2 
requirements of Section 11018.6 of the Business and Professions Code, shall, as soon as 3 
practicable before transfer of title to the separate interest or execution of a real property 4 
sales contract therefor, as defined in Section 2985, provide the following to the prospective 5 
purchaser: 6 
  (1) A copy of the governing documents of the common interest development, 7 
including any operating rules, and including a copy of the association's articles of 8 
incorporation, or, if not incorporated, a statement in writing from an authorized 9 
representative of the association that the association is not incorporated. 10 
 (2) If there is a restriction in the governing documents limiting the occupancy, 11 
residency, or use of a separate interest on the basis of age in a manner different from that 12 
provided in Section 51.3, a statement that the restriction is only enforceable to the extent 13 
permitted by Section 51.3 and a statement specifying the applicable provisions of Section 14 
51.3. 15 
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 (3) A copy of the most recent documents distributed pursuant to Section 1365. 16 
 (4) A true statement in writing obtained from an authorized representative of the 17 
association as to the amount of the association's current regular and special assessments 18 
and fees, any assessments levied upon the owner's interest in the common interest 19 
development that are unpaid on the date of the statement, and any monetary fines or 20 
penalties levied upon the owner's interest and unpaid on the date of the statement. The 21 
statement obtained from an authorized representative shall also include true information on 22 
late charges, interest, and costs of collection which, as of the date of the statement, are or 23 
may be made a lien upon the owner's interest in a common interest development pursuant 24 
to Section 1367 or 1367.1. 25 
 (5) A copy or a summary of any notice previously sent to the owner pursuant to 26 
subdivision (h) of Section 1363 that sets forth any alleged violation of the governing 27 
documents that remains unresolved at the time of the request. The notice shall not be 28 
deemed a waiver of the association's right to enforce the governing documents against the 29 
owner or the prospective purchaser of the separate interest with respect to any violation. 30 
This paragraph shall not be construed to require an association to inspect an owner's 31 
separate interest. 32 
 (6) A copy of the preliminary list of defects provided to each member of the 33 
association pursuant to Section 1375, unless the association and the builder subsequently 34 
enter into a settlement agreement or otherwise resolve the matter and the association 35 
complies with Section 1375.1. Disclosure of the preliminary list of defects pursuant to this 36 
paragraph does not waive any privilege attached to the document. The preliminary list of 37 
defects shall also include a statement that a final determination as to whether the list of 38 
defects is accurate and complete has not been made. 39 
 (7) A copy of the latest information provided for in Section 1375.1. 40 
 (8) Any change in the association's current regular and special assessments and 41 
fees which have been approved by the association's board of directors, but have not 42 
become due and payable as of the date disclosure is provided pursuant to this subdivision. 43 
 (b) The owner of a separate interest, other than an owner subject to the 44 
requirements of Section 11018.6 of the Business and Professions Code, shall, unless 45 
notified by written notice from the relevant association acknowledging the transfer of title 46 
to such owner, within 30 days of transfer of title to such separate interest to such owner, 47 
provide the following to the association’s board secretary, agent, manager or duly 48 
designated representative:  49 
 (1) A copy of such owner’s deed or other document granting title to such owner 50 
 (2) Written notice of such owner’s mailing address for service of notice of all 51 
communications from the association to such owner 52 
 (b) (c) Upon written request, an association shall, within 10 days of the mailing 53 
or delivery of the request, provide the owner of a separate interest with a copy of the 54 
requested items specified in paragraphs (1) to (8), inclusive, of subdivision (a). The items 55 
required to be made available pursuant to this section may be maintained in electronic form 56 
and requesting parties shall have the option of receiving them by electronic transmission or 57 
machine readable storage media if the association maintains these items in electronic form. 58 
The association may charge a reasonable fee for this service based upon the association's 59 
actual cost to procure, prepare, and reproduce the requested items. 60 
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 (c) (d) (1) Subject to the provisions of paragraph (2), neither an association nor a 61 
community service organization or similar entity may impose or collect any assessment, 62 
penalty, or fee in connection with a transfer of title or any other interest except for the 63 
following: 64 
    (A) An amount not to exceed the association's actual costs to change its records. 65 
    (B) An amount authorized by subdivision (b). 66 
 (2) The amendments made to this subdivision by the act adding this paragraph do 67 
not apply to a community service organization or similar entity that is described in 68 
subparagraph (A) or (B): 69 
 (A) The community service organization or similar entity satisfies both of the 70 
following requirements:  71 
 (i) The community service organization or similar entity was established prior to 72 
February 20, 2003. 73 
 (ii) The community service organization or similar entity exists and operates, in 74 
whole or in part, to fund or perform environmental mitigation or to restore or maintain 75 
wetlands or native habitat, as required by the state or local government as an express 76 
written condition of development. 77 
 (B) The community service organization or similar entity satisfies all of the 78 
following requirements: 79 
 (i) The community service organization or similar entity is not an organization or 80 
entity entity described in subparagraph (A). 81 
 (ii) The community service organization or similar entity was established and 82 
received a transfer fee prior to January 1, 2004. 83 
 (iii) On and after January 1, 2006, the community service organization or similar 84 
entity offers a purchaser the following payment options for the fee or charge it collects at 85 
time of transfer: 86 
 (I) Paying the fee or charge at the time of transfer. 87 
 (II) Paying the fee or charge pursuant to an installment payment plan for a period 88 
of not less than seven years. If the purchaser elects to pay the fee or charge in installment 89 
payments, the community service organization or similar entity may also collect additional 90 
amounts that do not exceed the actual costs for billing and financing on the amount owed. 91 
If the purchaser sells the separate interest before the end of the  installment payment 92 
plan period, he or she shall pay the remaining balance prior to transfer. 93 
 (3) For the purposes of this subdivision, a "community service organization or 94 
similar entity" means a nonprofit entity, other than an association, that is organized to 95 
provide services to residents of the common interest development or to the public in 96 
addition to the residents, to the extent community common areas or facilities are available 97 
to the public. A "community service organization or similar entity" does not include an 98 
entity that has been organized solely to raise moneys and contribute to other nonprofit 99 
organizations that are qualified as tax exempt under Section 501(c)(3) of the Internal 100 
Revenue Code and that provide housing or housing assistance. 101 
 (d) (e) Any person or entity who willfully violates this section is liable to the 102 
purchaser of a separate interest that is subject to this section for actual damages occasioned 103 
thereby and, in addition, shall pay a civil penalty in an amount not to exceed five hundred 104 
dollars ($500). In an action to enforce this liability, the prevailing party shall be awarded 105 
reasonable attorneys' fees. 106 
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 (e) (f) Nothing in this section affects the validity of title to real property 107 
transferred in violation of this section. 108 
 (f) (g) In addition to the requirements of this section, an owner transferring title 109 
to a separate interest shall comply with applicable requirements of Sections 1133 and 110 
1134. 111 
 (g) (h) For the purposes of this section, a person who acts as a community 112 
association manager is an agent, as defined in Section 2297, of the association.113 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  Civil Code section 1368 provides that a seller of a separate interest as defined in 
the Davis-Stirling Common Interest Development Act, must provide to the buyer of such 
interest, as soon as practicable prior to the sale of such interest, all relevant documents pertaining 
to the common interest development within which the property is located.  Willful failure to 
provide such information to the prospective buyer subjects the seller to liability and penalties as 
set out in Section 1368.  There is no requirement that a new owner notify said common interest 
development of such change of title.  In addition, there is no provision under California law for 
exemption of a foreclosing beneficiary under a deed of trust after foreclosure from the 
obligations of duly recorded governing documents of a common interest development.  Such 
purchasers are treated the same as any other owner of a separate interest.  
 
This Resolution:  This resolution proposes to amend Civil Code section 1368 to add a 
requirement that a new owner, failing such notification by the seller, must notify the common 
interest development of his newly acquired title to the separate interest within 30 days of taking 
such title.  Failure to comply would subject the owner of record to the same liability as set forth 
within the existing Section 1368. 
 
The Problem:  Even prior to the current housing crisis, it has been a struggle for common interest 
developments or “Homeowners Associations” to keep track of new owners/members within the 
development.  Often title and real estate agents fail to provide the necessary documents to the 
prospective owners, or to fully research the title to the separate interest and disclose that a 
Homeowners Association is present.  All too often, in the current market, a beneficiary under a 
deed of trust will acquire title to a separate interest through foreclosure, or under a “Deed in 
Lieu” and will provide no notice to an Association, whose interest is of record, that the 
beneficiary has acquired title.  Following foreclosure then, the acquiring beneficiary may fail to 
take action with regard to maintenance of the property or to the obligations due under the 
Association’s CC&Rs.  However, because the Association is left unaware of any change in title, 
it is deprived of its right to seek any redress with the owner of record, and the other members of 
the Association are left to pay the price for the neglectful owner whether it be loss of 
assessments, or depreciation of neighboring property values due to blight upon the neighborhood 
resulting from the neglected property.  A beneficiary can wait months to record its trustee’s deed 
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if it chooses, and the Association may expend funds and energy to contact the owner and remedy 
the condition of the property all to no avail as the Association is unaware of the true owner.        
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Carter Glahn; Severaid & Glahn, PC; 1787 
Tribute Road, Suite D, Sacramento, CA 95815; (916) 929-8383; email cglahn@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:  Carter Glahn 
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RESOLUTION 12-02-2010 
 
DIGEST 
Commercial Property Tax: Revised Limits for Annual Reassessment 
Amends California Constitution, Article XIII A, section 2, to increase the percentage by which 
property tax may be increased annually on commercial and industrial property.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolutions 07-09-2004 and 08-03-2005, which were disapproved; resolution 04-04-
2006, which was approved as amended; and resolution 01-06-2009, which was approved. 
 
Reasons: 
This resolution amends California Constitution, Article XIII A, section 2, to increase the 
percentage by which property tax may be increased annually on commercial and industrial 
property.  This resolution should be approved in principle because it would provide critically 
needed tax revenues to sustain essential public services. 
 
This resolution proposes to reinstate annual reassessments on commercial and industrial 
properties valued in excess of $2 million as of January 1, 2011, and also exempts from 
reassessment leased commercial and industrial properties which, if valued separately, would be 
less than $2 million as of January 1, 2011.  The proposed change would close the loophole that 
currently allows businesses to avoid reassessments when transferring ownership without change 
of title to real properties.  Historically, the lack of reassessment has adversely impacted the 
revenue available for the funding of essential State services. 
 
In 2009, the Conference approved a similar resolution, but one applicable to commercial 
property with a value greater than $5 million.  The current resolution would lower this value to 
$2 million, thereby making more small businesses subject to the increase in property tax.  
Approval of this current resolution would indicate the Conference’s strong support for the need 
to mitigate the crippling effects of Proposition 13 on California’s tax revenues.  In addition, 
approval for the second consecutive year would signal a growing consensus that some kind of 
legislation to address this crisis is needed. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations urges the 
California Legislature to submit to the voters of California a referendum for an Amendment to 
Article XIII A, Section 2, of the Constitution of California to read as follows: 
 

SEC. 2. 1 

 (a) The "full cash value" means the county assessor's valuation of real property as 2 

shown on the 1975-76 tax bill under "full cash value" or, thereafter, the appraised value of 3 

real property when purchased, newly constructed, or a change in ownership has occurred 4 
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after the 1975 assessment. All real property not already assessed up to the 1975-76 full 5 

cash value may be reassessed to reflect that valuation. For purposes of this section, "newly 6 

constructed" does not include real property that is reconstructed after a disaster, as 7 

declared by the Governor, where the fair market value of the real property, as 8 

reconstructed, is comparable to its fair market value prior to the disaster. Also, the term 9 

"newly constructed" does not include the portion of reconstruction or improvement to a 10 

structure, constructed of unreinforced masonry bearing wall construction, necessary to 11 

comply with any local ordinance relating to seismic safety during the first 15 years 12 

following that reconstruction or improvement. However, the Legislature may provide that 13 

under appropriate circumstances and pursuant to definitions and procedures established by 14 

the Legislature, any person over the age of 55 years who resides in property that is eligible 15 

for the homeowner's exemption under subdivision (k) of Section 3 of Article XIII and any 16 

implementing legislation may transfer the base year value of the property entitled to 17 

exemption, with the adjustments authorized by subdivision (b), to any replacement 18 

dwelling of equal or lesser value located within the same county and purchased or newly 19 

constructed by that person as his or her principal residence within two years of the sale of 20 

the original property. For purposes of this section, "any person over the age of 55 years" 21 

includes a married couple one member of which is over the age of 55 years. For purposes 22 

of this section, "replacement dwelling" means a building, structure, or other shelter 23 

constituting a place of abode, whether real property or personal property, and any land on 24 

which it may be situated. For purposes of this 25 

section, a two-dwelling unit shall be considered as two separate single-family dwellings. 26 

This paragraph shall apply to any replacement dwelling that was purchased or newly 27 

constructed on or after November 5, 1986. In addition, the Legislature may authorize each 28 

county board of supervisors, after consultation with the local affected agencies within the 29 

county's boundaries, to adopt an ordinance making the provisions of this subdivision 30 

relating to transfer of base year value also applicable to situations in which the 31 

replacement dwellings are located in that county and the original properties are located in 32 

another county within this State. For purposes of this paragraph, "local affected agency" 33 

means any city, special district, school district, or community college district that receives 34 

an annual property tax revenue allocation. This paragraph shall apply to any replacement 35 

dwelling that was purchased or newly constructed on or after the date the county adopted 36 

the provisions of this subdivision relating to transfer of base year value, but shall not apply 37 

to any replacement dwelling that was purchased or newly constructed before November 9, 38 

1988. 39 

 The Legislature may extend the provisions of this subdivision relating to the 40 

transfer of base year values from original properties to replacement dwellings of 41 

homeowners over the age of 55 years to severely disabled homeowners, but only with 42 

respect to those replacement dwellings purchased or newly constructed on or after the 43 

effective date of this paragraph. 44 

 (b) The full cash value base may reflect from year to year the inflationary rate not 45 

to exceed 2 percent for any given year for real property used as a dwelling, real property 46 

with a value of two million dollars or less as of 1/1/11, and leasehold portions of real 47 

property that if assessed separately would satisfy either of the foregoing and 4 percent for 48 

all other real property, or reduction as shown on the consumer price index or comparable 49 

data for the area under taxing jurisdiction, or may be reduced to reflect substantial damage, 50 
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destruction or other factors causing a decline in value. Notwithstanding the foregoing, the 51 

4% limitation set forth above shall be 10% during the first 8 years after the passage of this 52 

provision.  53 

 [Sections (c) through (j) remain unchanged]54 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law includes all real property in California under the protection of 
Proposition 13, California Constitution Article XIII-A, Section 2, passed by the voters on June 6, 
1978 which precludes annual reassessments of the value of all real property. 
 
This Resolution: Requests the legislature to submit to the voters a referendum for a constitutional 
amendment to remove commercial and industrial properties with a value over $2 Million on 
1/1/10 from continued protection against annual reassessment. In addition, businesses that leased 
property that had an assessed value of less then $2 million, if such leased property were to be 
assessed separately, would also be exempt from such additional annual reassessment. 
 
The Problem: Proposition 13 prohibited annual reassessment of the value of real property in 
California and did not distinguish between property uses. This has resulted in a substantial 
reduction in property tax revenue for state and local governments in California over the past 30 
years. This has been particularly evident during recent years due to economic recessions. 
 
The consequences of this drastic reduction of tax revenue threatens to affect every type of 
government service provided by state and local governments and special districts in this state, 
including, Education, Healthcare, Public Safety Services, The Judicial System, Recreation 
Services, Environmental Protection, Child Protection, Transportation Services, and every other 
Governmental function. 
 
This Resolution suggests a modest but significant change in Proposition 13. It does not apply 
that  
change to real property used for residential purposes–either by homeowner or apartment owner–
or to commercial or industrial property with a value of less than $2 Million. The purpose of these 
exemptions is to continue the protection of individuals, with respect to their homes, apartments, 
and small businesses. 
 
Recent opinion surveys indicate that a majority of the residents of California favor this 
modification and would support it if given the opportunity to consider it as a constitutional 
amendment. This resolution asks that the legislature approve a referendum allowing the voters of 
California an opportunity to make that choice. 
 
IMPACT STATEMENT 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dennis S. Weaver, McDonnell & Weaver, 
4091-24th Street, San Francisco, CA 94114, Telephone (415) 641-0700, Fax (415) 641-0795, 
e-mail: HaveAGoodDay@msn.com. 
 
RESPONSIBLE FLOOR DELEGATE: Dennis S. Weaver 
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RESOLUTION 12-03-2010 
 
DIGEST 
Right-of-Way Easement Maintenance: Deletion of Arbitration Requirement 
Amends Civil Code section 845 to remove the requirement of court-appointed arbitration 
regarding the apportionment of the cost of maintaining easements.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 845 to remove the requirement of court-appointed 
arbitration regarding the apportionment of the cost of maintaining easements.  This resolution 
should be disapproved because the current system of initial non-binding arbitration allows for a 
more efficient passing on the issues presented in a dispute over apportionment of costs. 
 
The arbitration required by Section 845 is non-binding and is subject to a trial de novo, unless all 
affected co-owners of a private right-of-way accept an arbitrator’s apportionment of maintenance 
costs. (Healy v. Onstott (1987) 192 Cal.App.3d 612, 616-617.)   
 
Non-binding judicial arbitration provides an efficient cost-effective method for providing co-
owners of a private right-of-way with an apportionment decision from a neutral arbiter.  The 
most recent studies show that 12-40% of the total number of cases referred to judicial arbitration 
settled before an arbitration award.  Between 1% and 4.5% of the cases referred to judicial 
arbitration actually resulted in a trials de novo. (See Alternative Dispute Resolution in Civil 
Cases, Report of the Task Force on the Quality of Justice Subcommittee on Alternative Dispute 
Resolution and the Judicial System (Cal. Adm. Off. of Courts 1999) p. 62, Table 3, and see pp. 
51, 59-65 (ADR Report) [http://www.courtinfo.ca.gov/reference/documents/adrreport.pdf].)  
Judicial arbitration also has objectively positive effects such as an overall time and costs savings. 
(ADR Report, pp. 63-64.)  
 
This resolution is also unlikely to have any significant impact.  As noted by the Healy Court, the 
majority of right-of-way maintenance apportionment cases are filed as small claims or limited 
civil cases, the latter of which are subject to judicial arbitration under other statutory provisions. 
(See Code Civ. Proc., §1141.10 et seq. [judicial arbitration of disputes under $50,000.00].)        
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Civil Code Section 845 to read as follows: 
 

§ 845 1 
(a) The owner of any easement in the nature of a private right-of-way, or of 2 
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any land to which any such easement is attached, shall maintain it in repair. 3 
(b) If the easement is owned by more than one person, or is attached to 4 

parcels of land under different ownership, the cost of maintaining it in repair shall 5 
be shared by each owner of the easement or the owners of the parcels of land, as the 6 
case may be, pursuant to the terms of any agreement entered into by the parties for 7 
that purpose. If any owner who is a party to the agreement refuses to perform or 8 
fails after demand in writing to pay the owner's proportion of the cost, an action for 9 
specific performance or contribution may be brought against that owner in a court 10 
of competent jurisdiction by the other owners, either jointly or severally. 11 

(c) In the absence of an agreement, the cost shall be shared proportionately 12 
to the use made of the easement by each owner. 13 

Any owner of the easement, or any owner of land to which the easement is 14 
attached, may apply to any court where the right-of-way is located and that has 15 
jurisdiction over the amount in controversy for the appointment of an impartial 16 
arbitrator to apportion the cost. The application may be made before, during, or 17 
after performance of the maintenance work. If the arbitration award is not accepted 18 
by all of the owners, t The court may enter a judgment determining the 19 
proportionate liability of each owner. The judgment may be enforced as a money 20 
judgment by any party against any other party to the action. 21 

(d) In the event that snow removal is not required under subdivision (a) or 22 
under any independent contractual or statutory duty, an agreement entered into 23 
pursuant to subdivision (b) to maintain the easement in repair shall be construed to 24 
include snow removal within the maintenance obligations of the agreement if all of 25 
the following exist: 26 

(1) Snow removal is not expressly precluded by the terms of the agreement. 27 
(2) Snow removal is necessary to provide access to the properties served by 28 

the easement. 29 
(3) Snow removal is approved in advance by the property owners or their 30 

elected representatives in the same manner as provided by the agreement for repairs 31 
to the easement. 32 

(e) The provisions of this section do not apply to rights-of-way held or used 33 
by railroad common carriers subject to the jurisdiction of the Public Utilities 34 
Commission.35 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Civil Code section 845 provides that if there is a dispute over the apportionment 
of maintenance costs between holders of easement rights over the same right-of-way, a party 
may apply to the Court for the appointment of an impartial arbitrator, and that if the arbitrator’s 
determination is not acceptable to all owners, the Court may enter a judgment apportioning the 
liability.   
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This Resolution:   This Resolution would eliminate the arbitration aspect of the apportionment 
proceeding.   
 
The Problem:  Although the language is permissive, some Courts have interpreted this code 
section to mean that the only way someone can get a repair to a common easement effectuated is 
to engage in this arbitration process.  We submit that parties should be able to either seek 
declaratory relief in the first instance and obtain the allocation scheme in a summary proceeding, 
or make the repair and then sue for the appropriate share of reimbursement in Small Claims 
Court or otherwise.  The inclusion of the arbitration proceedings serves no purpose except to 
prolong the dispute resolution process and unnecessarily increase its cost.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 930-9033, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:   K. Martin White 
 



ELF SCBA 1 
 
RESOLVED, that the Board of Directors of the Conference of California Bar Associations shall 
be a body whose members are selected by and representative of the delegations to the 
Conference of California Bar Associations and that the board be directed to propose changes to 
the bylaws and rules of operation and procedure that reflect this principle. 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
Existing Law: Under the current bylaws, the election of and rules of conduct governing directors 
of the CCBA board are rooted in the State Bar Act that was in place when the Conference was 
part of the State Bar.  Among other problems, this system includes relying on the same districts 
that the State Bar uses for its board, and identifying members within those districts.  Since the 
districts are broad geographic areas, the effect is that minority and at-large members are elected, 
though separately, from the overall geographic structure.   Under the current bylaws, board 
officers, including the immediate past board president, who are not otherwise elected as district, 
minority or at-large members, also are presumed to be on the board.  While the board members 
ostensibly come from the delegations, they do not represent the delegations so much as they 
represent some ambiguous geography that is related to nothing.  This is a cumbersome, inelegant 
process that does not foster buy-in and participation from the delegations.  The separation from 
the State Bar signaled the end of the value of the “district paradigm,” and a new board structure 
is warranted to foster the continued vibrance and strength of the Conference of California Bar 
Associations. 
 
This Resolution: Would direct the Board of CCBA to adopt the principle that the Board of 
CCBA be selected by and representative of the delegations, and would direct the board to revise 
the CCBA bylaws and rules of procedure to be consistent with this principle. 
 
The Problem: The existing board system is not consistent with the current reality of the 
Conference because it assumes the district structure of the State Bar is relevant to the Conference 
of Delegates.  It is not.  Geographic representation across California has no bearing upon which 
delegations choose to affiliate with the CCBA.  Moreover, the process for electing members 
under the current structure is fraught with issues that have, at a practical level, placed some 
delegates in uncomfortable positions with their “home” delegations, making them feel that they 
are serving two incompatible masters.  Since directors are fiduciaries of the CCBA, and are not 
selected by their home delegations, they have no legal duty to represent their home delegations.  
Yet without the delegations, the CCBA cannot exist.   
 
As we contemplate the ongoing fiscal and organizational needs of the CCBA, including the 
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possibility of levying dues on members and/or member organizations, it makes sense that the 
delegations be represented on the board.  Anything less than this is tantamount to taxation 
without representation, which is both untenable and unnecessary.  By ensuring that the Board of 
CCBA is made up of representatives of the delegations to CCBA, delegations will be more 
connected to the board’s processes and considerations.  The delegations will be responsible for 
the communication they do or do not receive from the board.  The delegations will have a say in 
how the board acts to protect, promote and further the goals and efforts of the organization.  In 
sum, it is the right evolutionary step for the board.  Now that the organization truly is 
independent, the CCBA no longer has statutory authority from the State Bar Act to be “the” 
Conference of Delegates, but rather the CCBA requires the consent and participation of its 
delegations to endure. 
 
IMPACT STATEMENT 
This resolution affects CCBA Bylaws Articles IV through X with significant adjustments. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael J. Levy, 1516 Ninth Street, MS-14 
Sacramento, CA 95814-5512, (916) 654-3951, fax (916) 654-3843, Mlevy@energy.state.ca.us  
 
RESPONSIBLE FLOOR DELEGATE: Michael J. Levy 
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Late Filed Resolution 02-2010 
 

Timing and Location of Conference: At the Same Time and Place as Annual State Bar Meeting 
With No Reduced State Bar Registration Rate 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Rules of Procedure 
be amended to read as follows:  
 

Regular Meetings and Pre-Conference Procedures 1 
1. Regular Meetings of the Conference:  The Conference shall meet annually at the 2 
time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 3 
by the Board.,to the extent possible, at the time and place fixed for the Annual Meeting of 4 
the State Bar, without regard to whether the State Bar agrees with the CCBA to coordinate 5 
meetings and/or agree to a reduced rate for delegates who choose to register with the State 6 
Bar. 7 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of Conference of California Bar Associations 
 
This Resolution:  This resolution is one of five late filed resolutions that provide the delegations 
that make up the Conference of Delegates the opportunity to debate the location of the annual 
Conference and to make recommendations regarding the location of future Conferences.  This 
resolution recommends the option of trying to hold the Conference of Delegates at the same time 
and location as the State Bar’s annual meeting, regardless of whether or not the State Bar 
cooperates with the CCBA to plan a joint meeting. 
 
These five late filed Resolutions relate to the Conference timing and location and reflect the 
thoughtful written and oral comments that CCBA has received from various bar delegations 
and/or individual delegates to date by the Board in response to the Futures Committee Report.  
Two resolutions relate to having the annual Conference at the same time and in close proximity 
to the State Bar Annual Meeting, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingencies.  Two resolutions relate to 
having the annual Conference at the same time and in close proximity to the State Bar Annual 
Meeting, with one non-overlapping day, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingences.  The fifth resolution permits 
the CCBA to hold independent conferences at such time and place as it determines, consistent 
with the goals of promoting the CCBA’s legislative program, minimizing travel costs for its 
delegates, and protecting and enhancing the CCBA’s visibility and financial resources. 
 
The Board offers these five late filed resolutions related to Conference timing and location so 
that it may hear the Conference floor discussion and debate of these issues.   The Board has 
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made NO decision as to any of these options.  The Board is very much interested in the debate 
and discussion of these five late file resolutions and any amendments that may come out of the 
floor discussion and debate on any of these resolutions. 
 
The Problem:  The CCBA and State Bar no longer have a Memorandum of Understanding that 
addresses allocation of the Annual Meeting income and expenses.  Historically, the CCBA had 
received substantial revenues from the Annual Meeting.  However, in late 2008, the CCBA 
learned that the State Bar no longer made a profit on its Annual Meeting, that the CCBA would 
receive no money in 2009 from the 2008 Annual Meeting, and that it was unlikely that the 
CCBA would receive any money in the future from this profit-sharing arrangement.   In 2010, 
the State Bar permitted the CCBA to hold the Conference in a space reserved by the State Bar for 
its Annual Meeting, on the condition that all Delegates register with the State Bar and pay the 
full cost of attending the State Bar Annual Meeting in addition to supplemental fee established 
by the CCBA. 
 
In a letter to the CCBA dated June 18, 2010, when the State Bar was handling all of the 
registration, the State Bar informed the CCBA that it would not reduce or waive registration fees 
for delegates who attend the State Bar annual meeting and cited to the Keller and Brosterhous 
decisions as bases for its decision not to extend such an accommodation.  The CCBA projects 
that it will lose money with the supplemental fee arrangement that it has with the State Bar in 
2010.  In addition, the CCBA would prefer not to require that its delegates pay the State Bar 
registration fee in addition to a supplemental fee.  Therefore, the CCBA intends to conduct its 
own registration in the future, which would facilitate registrations for delegates who wish to 
attend the Conference of Delegates only.  However, delegates who want to attend the State Bar 
annual meeting would still need to register with the State Bar and pay its registration fee. 
 
To date, the State Bar has not included the CCBA in the planning process for future annual 
meetings.  The State Bar’s website does not show the location or date of any annual meeting 
after 2011.  There is no guarantee that the CCBA will be able to find hotel and meeting space in 
close time and proximity to the State Bar annual meeting, if the State Bar does not agree to 
cooperate with the CCBA in planning future meetings. 
 
A review of the risks and opportunities of both a Conference in conjunction with the State Bar 
Annual Meeting and a Conference independent of the State Bar Annual Meeting is as follows: 
 
1. Conference with State Bar Annual Meeting 
 
 Under this scenario, the Conference would be held at the same time as the State Bar 
Annual Meeting, with one non-overlapping day, which would allow State Bar Sections the 
opportunity to participate in Conference debate.  To make this arrangement financially feasible, 
the CCBA would negotiate with the State Bar to have an independent function without the 
required State Bar registration, unless a delegate wished to attend both the State Bar Annual 
Meeting and Conference.  If negotiations with the State Bar fail, then the CCBA would attempt 
to find a separate venue at the same time and location as the State Bar Annual Meeting and 
handle its own registration, as was done in San Diego in 2009. 
 
 Benefits: 
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 (i)  Delegates could choose to attend both events and associated programs such as 
ticketed events and MCLE seminars. 
 
 (ii)  The Conference may be able to control its own registration, subject to negotiation 
with the State Bar and availability of independent space in each venue.   
 
 (iii)  The State Bar sections may be able to participate to a greater extent if the 
Conference were held on one non-conflicting day before the Annual Meeting, since attending 
both events would require only a day or two of extra travel to the same city. 
 
 (iv)  The Conference would have a greater visibility to Annual Meeting attendees.   
 
 Risks: 
 
 (i)  Conference attendees would still need to pay the full cost to register with the State 
Bar to attend events at the State Bar annual meeting. 
 

(ii)  Having a non-conflicting Conference would necessitate holding the Conference on 
non-weekend days.  This could greatly decrease attendance and registration revenues. 
 
 (iii)  It would likely be harder for the Conference to attract notable speakers (such as the 
Chief Justice, legislators, or officeholders) or MCLE panelists, even if the Conference were held 
in the days before the State Bar Annual Meeting and in the same city.  The schedules of most of 
these guests could not accommodate a five- or six-day stay at the Conference and State Bar 
Annual Meeting site.  It is also unlikely that these guests would be able (or willing) to make two 
separate trips to the site in the same week.  
 
 (iv)  A fall Conference is more difficult for legislators to attend due to the legislative 
calendar. 
 
 (v)  The Conference would be trying to attract the same exhibitors as the State Bar 
Annual Meeting; however, it is unlikely that exhibitors would be willing to attend two or three 
extra days even at the same site thereby losing a potential source of Conference revenue.   
 
 (vi)  The Conference would probably experience difficulty in scheduling and attracting 
attendees to separate events during a week in which so many other events were already being 
conducted by the State Bar at the Annual Meeting. 
 
 (vii)  Local bars will probably not have much incentive to put on MCLE programs at the 
Conference if the much more extensive State Bar MCLE program is being conducted at the same 
location and around the same time. 
 
 (viii)  The CCBA would have little control of its own calendar as scheduling would 
always be based on when the State Bar is holding its Annual Meeting. 
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(ix)  With some venues, such as Monterey, the CCBA may not be able to find a separate 
facility large enough to accommodate the Conference.  The State Bar usually selects the location 
of its Annual Meeting several years in advance and it may have already secured all suitable 
facilities in a particular venue. There is no guarantee the CCBA could secure meeting space in 
close proximity to the State Bar, and there is no guarantee that the CCBA would be able to 
schedule a meeting at another location on short notice if the CCBA were unable to find suitable 
space near the State Bar location. 

 
2. Conference Independent Of State Bar Annual Meeting 

 
 Under this scenario, the Conference would be held at a different time and place from the 
State Bar Annual Meeting. 
 
 Benefits: 
 
 (i)  The State Bar sections are presently impeded from participating in the Conference 
because they are so integrally involved in Annual Meeting events under the current structure.  By 
holding the Conference at another time and place, the Conference can include the State Bar 
sections. 
 
 (ii)  If the Conference is held in the spring, the CCBA could comment on pending 
legislation and better coordinate CCBA’s legislative agenda operations with the legislative 
calendar.  The current timing of the Conference precludes the CCBA from providing much in the 
way of meaningful participation in the legislative process or to invite participation by legislators 
and lobbyists.  A springtime Conference should also allow for participation by more legislators, 
lobbyists, judges, and officeholders. 
 
 (iii)  Holding a separate Conference would generate more Conference revenues than are 
currently available because the Conference pricing structure would not have to be tied to the 
State Bar’s registration pricing.  (More details about the CCBA’s financial information is 
available on the CCBA’s website). 
 
 (iv)  A separate Conference would create additional opportunities to include separate 
events, exhibitors, and other participants.  Under the current system, the Conference is precluded 
from having our own exhibitors and events.  A separate system offers increased revenues from 
exhibitors and CCBA sponsored events that we do not have now. 
 
 (v)  A separate Conference would allow us to invite affiliate associations and sections to 
host MCLE programs.  A revenue-sharing system could be explored with the local and section 
providers. 
 
 (vi)  Holding a separate Conference would provide us with the opportunity to offer 
“scholarships” or other stipends or price breaks to smaller and specialty bars through increased 
revenues envisioned by our Affiliates’ support and exhibitors’ registration fees.    
 
 (vii)  The CCBA would be completely in charge of its own calendar. 
 



LF-02-5 
 

 Risks: 
 
 (i)  There could be a perceived loss of prestige if the Conference were to be held 
separately from the State Bar Annual Meeting.  
 
 (ii)  There may be a lowered attendance at a separate conference based on concerns over 
the affordability of attending two separate events; and an increase in the required time 
commitment by Affiliates who wish to attend both the Conference and the Annual State Bar 
meeting. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 03-2010 
 
Timing and Location of Conference: At the Same Time and Place as Annual Meeting 
On Condition Bar Agrees to Reduce its State Bar Registration Rate 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Rules of Procedure 
be amended to read as follows:  
 

Regular Meetings and Pre-Conference Procedures 1 
1. Regular Meetings of the Conference:  The Conference shall meet annually at the 2 
time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 3 
by the Board. at the time and place fixed for the Annual Meeting of the State Bar, but only 4 
on the condition that the State Bar agrees with the CCBA to coordinate meetings with the 5 
CCBA and/or agree to a reduced rate for delegates who choose to register with the State 6 
Bar. 7 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of Conference of California Bar Associations 
 
This Resolution:  This resolution is one of five late filed resolutions that provide the delegations 
that make up the Conference of Delegates the opportunity to debate the location of the annual 
Conference and to make recommendations regarding the location of future Conferences.  This 
resolution recommends the option of trying to hold the Conference of Delegates at the same time 
and location as the State Bar’s annual meeting, regardless of whether or not the State Bar 
cooperates with the CCBA to plan a joint meeting. 
 
These five late filed Resolutions relate to the Conference timing and location and reflect the 
thoughtful written and oral comments that CCBA has received from various bar delegations 
and/or individual delegates to date by the Board in response to the Futures Committee Report.  
Two resolutions relate to having the annual Conference at the same time and in close proximity 
to the State Bar Annual Meeting, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingencies.  Two resolutions relate to 
having the annual Conference at the same time and in close proximity to the State Bar Annual 
Meeting, with one non-overlapping day, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingences.  The fifth resolution permits 
the CCBA to hold independent conferences at such time and place as it determines, consistent 
with the goals of promoting the CCBA’s legislative program, minimizing travel costs for its 
delegates, and protecting and enhancing the CCBA’s visibility and financial resources. 
 
The Board offers these five late filed resolutions related to Conference timing and location so 
that it may hear the Conference floor discussion and debate of these issues.   The Board has 
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made NO decision as to any of these options.  The Board is very much interested in the debate 
and discussion of these five late file resolutions and any amendments that may come out of the 
floor discussion and debate on any of these resolutions. 
 
The Problem:  The CCBA and State Bar no longer have a Memorandum of Understanding that 
addresses allocation of the Annual Meeting income and expenses.  Historically, the CCBA had 
received substantial revenues from the Annual Meeting.  However, in late 2008, the CCBA 
learned that the State Bar no longer made a profit on its Annual Meeting, that the CCBA would 
receive no money in 2009 from the 2008 Annual Meeting, and that it was unlikely that the 
CCBA would receive any money in the future from this profit-sharing arrangement.   In 2010, 
the State Bar permitted the CCBA to hold the Conference in a space reserved by the State Bar for 
its Annual Meeting, on the condition that all Delegates register with the State Bar and pay the 
full cost of attending the State Bar Annual Meeting in addition to supplemental fee established 
by the CCBA. 
 
In a letter to the CCBA dated June 18, 2010, when the State Bar was handling all of the 
registration, the State Bar informed the CCBA that it would not reduce or waive registration fees 
for delegates who attend the State Bar annual meeting and cited to the Keller and Brosterhous 
decisions as bases for its decision not to extend such an accommodation.  The CCBA projects 
that it will lose money with the supplemental fee arrangement that it has with the State Bar in 
2010.  In addition, the CCBA would prefer not to require that its delegates pay the State Bar 
registration fee in addition to a supplemental fee.  Therefore, the CCBA intends to conduct its 
own registration in the future, which would facilitate registrations for delegates who wish to 
attend the Conference of Delegates only.  However, delegates who want to attend the State Bar 
annual meeting would still need to register with the State Bar and pay its registration fee. 
 
To date, the State Bar has not included the CCBA in the planning process for future annual 
meetings.  The State Bar’s website does not show the location or date of any annual meeting 
after 2011.  There is no guarantee that the CCBA will be able to find hotel and meeting space in 
close time and proximity to the State Bar annual meeting, if the State Bar does not agree to 
cooperate with the CCBA in planning future meetings. 
 
A review of the risks and opportunities of both a Conference in conjunction with the State Bar 
Annual Meeting and a Conference independent of the State Bar Annual Meeting is as follows: 
 
1. Conference with State Bar Annual Meeting 
 
 Under this scenario, the Conference would be held at the same time as the State Bar 
Annual Meeting, with one non-overlapping day, which would allow State Bar Sections the 
opportunity to participate in Conference debate.  To make this arrangement financially feasible, 
the CCBA would negotiate with the State Bar to have an independent function without the 
required State Bar registration, unless a delegate wished to attend both the State Bar Annual 
Meeting and Conference.  If negotiations with the State Bar fail, then the CCBA would attempt 
to find a separate venue at the same time and location as the State Bar Annual Meeting and 
handle its own registration, as was done in San Diego in 2009. 
 
 Benefits: 
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 (i)  Delegates could choose to attend both events and associated programs such as 
ticketed events and MCLE seminars. 
 
 (ii)  The Conference may be able to control its own registration, subject to negotiation 
with the State Bar and availability of independent space in each venue.   
 
 (iii)  The State Bar sections may be able to participate to a greater extent if the 
Conference were held on one non-conflicting day before the Annual Meeting, since attending 
both events would require only a day or two of extra travel to the same city. 
 
 (iv)  The Conference would have a greater visibility to Annual Meeting attendees.   
 
 Risks: 
 
 (i)  Conference attendees would still need to pay the full cost to register with the State 
Bar to attend events at the State Bar annual meeting. 
 

(ii)  Having a non-conflicting Conference would necessitate holding the Conference on 
non-weekend days.  This could greatly decrease attendance and registration revenues. 
 
 (iii)  It would likely be harder for the Conference to attract notable speakers (such as the 
Chief Justice, legislators, or officeholders) or MCLE panelists, even if the Conference were held 
in the days before the State Bar Annual Meeting and in the same city.  The schedules of most of 
these guests could not accommodate a five- or six-day stay at the Conference and State Bar 
Annual Meeting site.  It is also unlikely that these guests would be able (or willing) to make two 
separate trips to the site in the same week.  
 
 (iv)  A fall Conference is more difficult for legislators to attend due to the legislative 
calendar. 
 
 (v)  The Conference would be trying to attract the same exhibitors as the State Bar 
Annual Meeting; however, it is unlikely that exhibitors would be willing to attend two or three 
extra days even at the same site thereby losing a potential source of Conference revenue.   
 
 (vi)  The Conference would probably experience difficulty in scheduling and attracting 
attendees to separate events during a week in which so many other events were already being 
conducted by the State Bar at the Annual Meeting. 
 
 (vii)  Local bars will probably not have much incentive to put on MCLE programs at the 
Conference if the much more extensive State Bar MCLE program is being conducted at the same 
location and around the same time. 
 
 (viii)  The CCBA would have little control of its own calendar as scheduling would 
always be based on when the State Bar is holding its Annual Meeting. 
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(ix)  With some venues, such as Monterey, the CCBA may not be able to find a separate 
facility large enough to accommodate the Conference.  The State Bar usually selects the location 
of its Annual Meeting several years in advance and it may have already secured all suitable 
facilities in a particular venue. There is no guarantee the CCBA could secure meeting space in 
close proximity to the State Bar, and there is no guarantee that the CCBA would be able to 
schedule a meeting at another location on short notice if the CCBA were unable to find suitable 
space near the State Bar location. 

 
2. Conference Independent Of State Bar Annual Meeting 

 
 Under this scenario, the Conference would be held at a different time and place from the 
State Bar Annual Meeting. 
 
 Benefits: 
 
 (i)  The State Bar sections are presently impeded from participating in the Conference 
because they are so integrally involved in Annual Meeting events under the current structure.  By 
holding the Conference at another time and place, the Conference can include the State Bar 
sections. 
 
 (ii)  If the Conference is held in the spring, the CCBA could comment on pending 
legislation and better coordinate CCBA’s legislative agenda operations with the legislative 
calendar.  The current timing of the Conference precludes the CCBA from providing much in the 
way of meaningful participation in the legislative process or to invite participation by legislators 
and lobbyists.  A springtime Conference should also allow for participation by more legislators, 
lobbyists, judges, and officeholders. 
 
 (iii)  Holding a separate Conference would generate more Conference revenues than are 
currently available because the Conference pricing structure would not have to be tied to the 
State Bar’s registration pricing.  (More details about the CCBA’s financial information is 
available on the CCBA’s website). 
 
 (iv)  A separate Conference would create additional opportunities to include separate 
events, exhibitors, and other participants.  Under the current system, the Conference is precluded 
from having our own exhibitors and events.  A separate system offers increased revenues from 
exhibitors and CCBA sponsored events that we do not have now. 
 
 (v)  A separate Conference would allow us to invite affiliate associations and sections to 
host MCLE programs.  A revenue-sharing system could be explored with the local and section 
providers. 
 
 (vi)  Holding a separate Conference would provide us with the opportunity to offer 
“scholarships” or other stipends or price breaks to smaller and specialty bars through increased 
revenues envisioned by our Affiliates’ support and exhibitors’ registration fees.    
 
 (vii)  The CCBA would be completely in charge of its own calendar. 
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 Risks: 
 
 (i)  There could be a perceived loss of prestige if the Conference were to be held 
separately from the State Bar Annual Meeting.  
 
 (ii)  There may be a lowered attendance at a separate conference based on concerns over 
the affordability of attending two separate events; and an increase in the required time 
commitment by Affiliates who wish to attend both the Conference and the Annual State Bar 
meeting. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 04-2010 
 
Timing and Location of Conference: At the Same Time and Place as the Annual Meeting 
With One Extra Non-OverLapping Day With No Reduced State Bar Registration Rate 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Rules of Procedure 
be amended to read as follows:  
 

Regular Meetings and Pre-Conference Procedures 1 
1. Regular Meetings of the Conference:  The Conference shall meet annually at the 2 
time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 3 
by the Board. at the time and place fixed for the Annual Meeting of the State Bar, with one 4 
additional, non-overlapping day, without regard to whether the State Bar agrees with the 5 
CCBA to coordinate meetings and/or agree to a reduced rate for delegates who choose to 6 
register with the State Bar.7 

 
(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Board of Directors of Conference of California Bar Associations 
 
This Resolution:  This resolution is one of five late filed resolutions that provide the delegations 
that make up the Conference of Delegates the opportunity to debate the location of the annual 
Conference and to make recommendations regarding the location of future Conferences.  This 
resolution recommends the option of trying to hold the Conference of Delegates at the same time 
and location as the State Bar’s annual meeting, regardless of whether or not the State Bar 
cooperates with the CCBA to plan a joint meeting. 
 
These five late filed Resolutions relate to the Conference timing and location and reflect the 
thoughtful written and oral comments that CCBA has received from various bar delegations 
and/or individual delegates to date by the Board in response to the Futures Committee Report.  
Two resolutions relate to having the annual Conference at the same time and in close proximity 
to the State Bar Annual Meeting, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingencies.  Two resolutions relate to 
having the annual Conference at the same time and in close proximity to the State Bar Annual 
Meeting, with one non-overlapping day, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingences.  The fifth resolution permits 
the CCBA to hold independent conferences at such time and place as it determines, consistent 
with the goals of promoting the CCBA’s legislative program, minimizing travel costs for its 
delegates, and protecting and enhancing the CCBA’s visibility and financial resources. 
 
The Board offers these five late filed resolutions related to Conference timing and location so 
that it may hear the Conference floor discussion and debate of these issues.   The Board has 
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made NO decision as to any of these options.  The Board is very much interested in the debate 
and discussion of these five late file resolutions and any amendments that may come out of the 
floor discussion and debate on any of these resolutions. 
 
The Problem:  The CCBA and State Bar no longer have a Memorandum of Understanding that 
addresses allocation of the Annual Meeting income and expenses.  Historically, the CCBA had 
received substantial revenues from the Annual Meeting.  However, in late 2008, the CCBA 
learned that the State Bar no longer made a profit on its Annual Meeting, that the CCBA would 
receive no money in 2009 from the 2008 Annual Meeting, and that it was unlikely that the 
CCBA would receive any money in the future from this profit-sharing arrangement.   In 2010, 
the State Bar permitted the CCBA to hold the Conference in a space reserved by the State Bar for 
its Annual Meeting, on the condition that all Delegates register with the State Bar and pay the 
full cost of attending the State Bar Annual Meeting in addition to supplemental fee established 
by the CCBA. 
 
In a letter to the CCBA dated June 18, 2010, when the State Bar was handling all of the 
registration, the State Bar informed the CCBA that it would not reduce or waive registration fees 
for delegates who attend the State Bar annual meeting and cited to the Keller and Brosterhous 
decisions as bases for its decision not to extend such an accommodation.  The CCBA projects 
that it will lose money with the supplemental fee arrangement that it has with the State Bar in 
2010.  In addition, the CCBA would prefer not to require that its delegates pay the State Bar 
registration fee in addition to a supplemental fee.  Therefore, the CCBA intends to conduct its 
own registration in the future, which would facilitate registrations for delegates who wish to 
attend the Conference of Delegates only.  However, delegates who want to attend the State Bar 
annual meeting would still need to register with the State Bar and pay its registration fee. 
 
To date, the State Bar has not included the CCBA in the planning process for future annual 
meetings.  The State Bar’s website does not show the location or date of any annual meeting 
after 2011.  There is no guarantee that the CCBA will be able to find hotel and meeting space in 
close time and proximity to the State Bar annual meeting, if the State Bar does not agree to 
cooperate with the CCBA in planning future meetings. 
 
A review of the risks and opportunities of both a Conference in conjunction with the State Bar 
Annual Meeting and a Conference independent of the State Bar Annual Meeting is as follows: 
 
1. Conference with State Bar Annual Meeting 
 
 Under this scenario, the Conference would be held at the same time as the State Bar 
Annual Meeting, with one non-overlapping day, which would allow State Bar Sections the 
opportunity to participate in Conference debate.  To make this arrangement financially feasible, 
the CCBA would negotiate with the State Bar to have an independent function without the 
required State Bar registration, unless a delegate wished to attend both the State Bar Annual 
Meeting and Conference.  If negotiations with the State Bar fail, then the CCBA would attempt 
to find a separate venue at the same time and location as the State Bar Annual Meeting and 
handle its own registration, as was done in San Diego in 2009. 
 
 Benefits: 
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 (i)  Delegates could choose to attend both events and associated programs such as 
ticketed events and MCLE seminars. 
 
 (ii)  The Conference may be able to control its own registration, subject to negotiation 
with the State Bar and availability of independent space in each venue.   
 
 (iii)  The State Bar sections may be able to participate to a greater extent if the 
Conference were held on one non-conflicting day before the Annual Meeting, since attending 
both events would require only a day or two of extra travel to the same city. 
 
 (iv)  The Conference would have a greater visibility to Annual Meeting attendees.   
 
 Risks: 
 
 (i)  Conference attendees would still need to pay the full cost to register with the State 
Bar to attend events at the State Bar annual meeting. 
 

(ii)  Having a non-conflicting Conference would necessitate holding the Conference on 
non-weekend days.  This could greatly decrease attendance and registration revenues. 
 
 (iii)  It would likely be harder for the Conference to attract notable speakers (such as the 
Chief Justice, legislators, or officeholders) or MCLE panelists, even if the Conference were held 
in the days before the State Bar Annual Meeting and in the same city.  The schedules of most of 
these guests could not accommodate a five- or six-day stay at the Conference and State Bar 
Annual Meeting site.  It is also unlikely that these guests would be able (or willing) to make two 
separate trips to the site in the same week.  
 
 (iv)  A fall Conference is more difficult for legislators to attend due to the legislative 
calendar. 
 
 (v)  The Conference would be trying to attract the same exhibitors as the State Bar 
Annual Meeting; however, it is unlikely that exhibitors would be willing to attend two or three 
extra days even at the same site thereby losing a potential source of Conference revenue.   
 
 (vi)  The Conference would probably experience difficulty in scheduling and attracting 
attendees to separate events during a week in which so many other events were already being 
conducted by the State Bar at the Annual Meeting. 
 
 (vii)  Local bars will probably not have much incentive to put on MCLE programs at the 
Conference if the much more extensive State Bar MCLE program is being conducted at the same 
location and around the same time. 
 
 (viii)  The CCBA would have little control of its own calendar as scheduling would 
always be based on when the State Bar is holding its Annual Meeting. 
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(ix)  With some venues, such as Monterey, the CCBA may not be able to find a separate 
facility large enough to accommodate the Conference.  The State Bar usually selects the location 
of its Annual Meeting several years in advance and it may have already secured all suitable 
facilities in a particular venue. There is no guarantee the CCBA could secure meeting space in 
close proximity to the State Bar, and there is no guarantee that the CCBA would be able to 
schedule a meeting at another location on short notice if the CCBA were unable to find suitable 
space near the State Bar location. 

 
2. Conference Independent Of State Bar Annual Meeting 

 
 Under this scenario, the Conference would be held at a different time and place from the 
State Bar Annual Meeting. 
 
 Benefits: 
 
 (i)  The State Bar sections are presently impeded from participating in the Conference 
because they are so integrally involved in Annual Meeting events under the current structure.  By 
holding the Conference at another time and place, the Conference can include the State Bar 
sections. 
 
 (ii)  If the Conference is held in the spring, the CCBA could comment on pending 
legislation and better coordinate CCBA’s legislative agenda operations with the legislative 
calendar.  The current timing of the Conference precludes the CCBA from providing much in the 
way of meaningful participation in the legislative process or to invite participation by legislators 
and lobbyists.  A springtime Conference should also allow for participation by more legislators, 
lobbyists, judges, and officeholders. 
 
 (iii)  Holding a separate Conference would generate more Conference revenues than are 
currently available because the Conference pricing structure would not have to be tied to the 
State Bar’s registration pricing.  (More details about the CCBA’s financial information is 
available on the CCBA’s website). 
 
 (iv)  A separate Conference would create additional opportunities to include separate 
events, exhibitors, and other participants.  Under the current system, the Conference is precluded 
from having our own exhibitors and events.  A separate system offers increased revenues from 
exhibitors and CCBA sponsored events that we do not have now. 
 
 (v)  A separate Conference would allow us to invite affiliate associations and sections to 
host MCLE programs.  A revenue-sharing system could be explored with the local and section 
providers. 
 
 (vi)  Holding a separate Conference would provide us with the opportunity to offer 
“scholarships” or other stipends or price breaks to smaller and specialty bars through increased 
revenues envisioned by our Affiliates’ support and exhibitors’ registration fees.    
 
 (vii)  The CCBA would be completely in charge of its own calendar. 
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 Risks: 
 
 (i)  There could be a perceived loss of prestige if the Conference were to be held 
separately from the State Bar Annual Meeting.  
 
 (ii)  There may be a lowered attendance at a separate conference based on concerns over 
the affordability of attending two separate events; and an increase in the required time 
commitment by Affiliates who wish to attend both the Conference and the Annual State Bar 
meeting. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 05-2010 
 
Timing and Location of Conference: At  the SameTime and Place as Annual Bar Meeting 
With One Extra Non Overlapping Day On the Condition the State Bar Reduces its Registration 
Rate 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Rules of Procedure 
be amended to read as follows:  
 

Regular Meetings and Pre-Conference Procedures 1 
1. Regular Meetings of the Conference:  The Conference shall meet annually at the 2 
time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 3 
by the Board. at the time and place fixed for the Annual Meeting of the State Bar, with one 4 
additional, non-overlapping day, on the condition that the State Bar agrees with the CCBA 5 
to coordinate meetings and/or agree to a reduced rate for delegates who choose to register 6 
with the State Bar.7 

 
(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Board of Directors of Conference of California Bar Associations 
 
This Resolution:  This resolution is one of five late filed resolutions that provide the delegations 
that make up the Conference of Delegates the opportunity to debate the location of the annual 
Conference and to make recommendations regarding the location of future Conferences.  This 
resolution recommends the option of trying to hold the Conference of Delegates at the same time 
and location as the State Bar’s annual meeting, regardless of whether or not the State Bar 
cooperates with the CCBA to plan a joint meeting. 
 
These five late filed Resolutions relate to the Conference timing and location and reflect the 
thoughtful written and oral comments that CCBA has received from various bar delegations 
and/or individual delegates to date by the Board in response to the Futures Committee Report.  
Two resolutions relate to having the annual Conference at the same time and in close proximity 
to the State Bar Annual Meeting, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingencies.  Two resolutions relate to 
having the annual Conference at the same time and in close proximity to the State Bar Annual 
Meeting, with one non-overlapping day, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingences.  The fifth resolution permits 
the CCBA to hold independent conferences at such time and place as it determines, consistent 
with the goals of promoting the CCBA’s legislative program, minimizing travel costs for its 
delegates, and protecting and enhancing the CCBA’s visibility and financial resources. 
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The Board offers these five late filed resolutions related to Conference timing and location so 
that it may hear the Conference floor discussion and debate of these issues.   The Board has 
made NO decision as to any of these options.  The Board is very much interested in the debate 
and discussion of these five late file resolutions and any amendments that may come out of the 
floor discussion and debate on any of these resolutions. 
 
The Problem:  The CCBA and State Bar no longer have a Memorandum of Understanding that 
addresses allocation of the Annual Meeting income and expenses.  Historically, the CCBA had 
received substantial revenues from the Annual Meeting.  However, in late 2008, the CCBA 
learned that the State Bar no longer made a profit on its Annual Meeting, that the CCBA would 
receive no money in 2009 from the 2008 Annual Meeting, and that it was unlikely that the 
CCBA would receive any money in the future from this profit-sharing arrangement.   In 2010, 
the State Bar permitted the CCBA to hold the Conference in a space reserved by the State Bar for 
its Annual Meeting, on the condition that all Delegates register with the State Bar and pay the 
full cost of attending the State Bar Annual Meeting in addition to supplemental fee established 
by the CCBA. 
 
In a letter to the CCBA dated June 18, 2010, when the State Bar was handling all of the 
registration, the State Bar informed the CCBA that it would not reduce or waive registration fees 
for delegates who attend the State Bar annual meeting and cited to the Keller and Brosterhous 
decisions as bases for its decision not to extend such an accommodation.  The CCBA projects 
that it will lose money with the supplemental fee arrangement that it has with the State Bar in 
2010.  In addition, the CCBA would prefer not to require that its delegates pay the State Bar 
registration fee in addition to a supplemental fee.  Therefore, the CCBA intends to conduct its 
own registration in the future, which would facilitate registrations for delegates who wish to 
attend the Conference of Delegates only.  However, delegates who want to attend the State Bar 
annual meeting would still need to register with the State Bar and pay its registration fee. 
 
To date, the State Bar has not included the CCBA in the planning process for future annual 
meetings.  The State Bar’s website does not show the location or date of any annual meeting 
after 2011.  There is no guarantee that the CCBA will be able to find hotel and meeting space in 
close time and proximity to the State Bar annual meeting, if the State Bar does not agree to 
cooperate with the CCBA in planning future meetings. 
 
A review of the risks and opportunities of both a Conference in conjunction with the State Bar 
Annual Meeting and a Conference independent of the State Bar Annual Meeting is as follows: 
 
1. Conference with State Bar Annual Meeting 
 
 Under this scenario, the Conference would be held at the same time as the State Bar 
Annual Meeting, with one non-overlapping day, which would allow State Bar Sections the 
opportunity to participate in Conference debate.  To make this arrangement financially feasible, 
the CCBA would negotiate with the State Bar to have an independent function without the 
required State Bar registration, unless a delegate wished to attend both the State Bar Annual 
Meeting and Conference.  If negotiations with the State Bar fail, then the CCBA would attempt 
to find a separate venue at the same time and location as the State Bar Annual Meeting and 
handle its own registration, as was done in San Diego in 2009. 
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 Benefits: 
 
 (i)  Delegates could choose to attend both events and associated programs such as 
ticketed events and MCLE seminars. 
 
 (ii)  The Conference may be able to control its own registration, subject to negotiation 
with the State Bar and availability of independent space in each venue.   
 
 (iii)  The State Bar sections may be able to participate to a greater extent if the 
Conference were held on one non-conflicting day before the Annual Meeting, since attending 
both events would require only a day or two of extra travel to the same city. 
 
 (iv)  The Conference would have a greater visibility to Annual Meeting attendees.   
 
 Risks: 
 
 (i)  Conference attendees would still need to pay the full cost to register with the State 
Bar to attend events at the State Bar annual meeting. 
 

(ii)  Having a non-conflicting Conference would necessitate holding the Conference on 
non-weekend days.  This could greatly decrease attendance and registration revenues. 
 
 (iii)  It would likely be harder for the Conference to attract notable speakers (such as the 
Chief Justice, legislators, or officeholders) or MCLE panelists, even if the Conference were held 
in the days before the State Bar Annual Meeting and in the same city.  The schedules of most of 
these guests could not accommodate a five- or six-day stay at the Conference and State Bar 
Annual Meeting site.  It is also unlikely that these guests would be able (or willing) to make two 
separate trips to the site in the same week.  
 
 (iv)  A fall Conference is more difficult for legislators to attend due to the legislative 
calendar. 
 
 (v)  The Conference would be trying to attract the same exhibitors as the State Bar 
Annual Meeting; however, it is unlikely that exhibitors would be willing to attend two or three 
extra days even at the same site thereby losing a potential source of Conference revenue.   
 
 (vi)  The Conference would probably experience difficulty in scheduling and attracting 
attendees to separate events during a week in which so many other events were already being 
conducted by the State Bar at the Annual Meeting. 
 
 (vii)  Local bars will probably not have much incentive to put on MCLE programs at the 
Conference if the much more extensive State Bar MCLE program is being conducted at the same 
location and around the same time. 
 
 (viii)  The CCBA would have little control of its own calendar as scheduling would 
always be based on when the State Bar is holding its Annual Meeting. 
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(ix)  With some venues, such as Monterey, the CCBA may not be able to find a separate 

facility large enough to accommodate the Conference.  The State Bar usually selects the location 
of its Annual Meeting several years in advance and it may have already secured all suitable 
facilities in a particular venue. There is no guarantee the CCBA could secure meeting space in 
close proximity to the State Bar, and there is no guarantee that the CCBA would be able to 
schedule a meeting at another location on short notice if the CCBA were unable to find suitable 
space near the State Bar location. 

 
2. Conference Independent Of State Bar Annual Meeting 

 
 Under this scenario, the Conference would be held at a different time and place from the 
State Bar Annual Meeting. 
 
 Benefits: 
 
 (i)  The State Bar sections are presently impeded from participating in the Conference 
because they are so integrally involved in Annual Meeting events under the current structure.  By 
holding the Conference at another time and place, the Conference can include the State Bar 
sections. 
 
 (ii)  If the Conference is held in the spring, the CCBA could comment on pending 
legislation and better coordinate CCBA’s legislative agenda operations with the legislative 
calendar.  The current timing of the Conference precludes the CCBA from providing much in the 
way of meaningful participation in the legislative process or to invite participation by legislators 
and lobbyists.  A springtime Conference should also allow for participation by more legislators, 
lobbyists, judges, and officeholders. 
 
 (iii)  Holding a separate Conference would generate more Conference revenues than are 
currently available because the Conference pricing structure would not have to be tied to the 
State Bar’s registration pricing.  (More details about the CCBA’s financial information is 
available on the CCBA’s website). 
 
 (iv)  A separate Conference would create additional opportunities to include separate 
events, exhibitors, and other participants.  Under the current system, the Conference is precluded 
from having our own exhibitors and events.  A separate system offers increased revenues from 
exhibitors and CCBA sponsored events that we do not have now. 
 
 (v)  A separate Conference would allow us to invite affiliate associations and sections to 
host MCLE programs.  A revenue-sharing system could be explored with the local and section 
providers. 
 
 (vi)  Holding a separate Conference would provide us with the opportunity to offer 
“scholarships” or other stipends or price breaks to smaller and specialty bars through increased 
revenues envisioned by our Affiliates’ support and exhibitors’ registration fees.    
 
 (vii)  The CCBA would be completely in charge of its own calendar. 
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 Risks: 
 
 (i)  There could be a perceived loss of prestige if the Conference were to be held 
separately from the State Bar Annual Meeting.  
 
 (ii)  There may be a lowered attendance at a separate conference based on concerns over 
the affordability of attending two separate events; and an increase in the required time 
commitment by Affiliates who wish to attend both the Conference and the Annual State Bar 
meeting. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 06-2010 
 
Timing and Location of Conference: At a Different Time and Place Than the Annual State Bar 
Meeting to Promote CCBA Legislative Program and Enhance  its Financial Resources 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Rules of Procedure 
be amended to read as follows:  

 
Regular Meetings and Pre-Conference Procedures 1 
1. Regular Meetings of the Conference:  The Conference shall meet annually at the 2 
time and place fixed for the Annual Meeting of the State Bar or at a time and place fixed 3 
by the Board. at a place within the State of California and at a specific time fixed by the 4 
Board of Directors of the CCBA, with the goals of promoting the CCBA’s legislative 5 
program, minimizing travel costs for its delegates, and protecting and enhancing the 6 
CCBA’s visibility and financial resources.7 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of Conference of California Bar Associations 
 
This Resolution:  This resolution is one of five late filed resolutions that provide the delegations 
that make up the Conference of Delegates the opportunity to debate the location of the annual 
Conference and to make recommendations regarding the location of future Conferences.  This 
resolution recommends the option of trying to hold the Conference of Delegates at the same time 
and location as the State Bar’s annual meeting, regardless of whether or not the State Bar 
cooperates with the CCBA to plan a joint meeting. 
 
These five late filed Resolutions relate to the Conference timing and location and reflect the 
thoughtful written and oral comments that CCBA has received from various bar delegations 
and/or individual delegates to date by the Board in response to the Futures Committee Report.  
Two resolutions relate to having the annual Conference at the same time and in close proximity 
to the State Bar Annual Meeting, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingencies.  Two resolutions relate to 
having the annual Conference at the same time and in close proximity to the State Bar Annual 
Meeting, with one non-overlapping day, with one resolution being contingent on the State Bar’s 
cooperation with respect to planning the meeting and reducing registration fees for delegates 
who wish to attend both events, and one without those contingences.  The fifth resolution permits 
the CCBA to hold independent conferences at such time and place as it determines, consistent 
with the goals of promoting the CCBA’s legislative program, minimizing travel costs for its 
delegates, and protecting and enhancing the CCBA’s visibility and financial resources. 
 
The Board offers these five late filed resolutions related to Conference timing and location so 
that it may hear the Conference floor discussion and debate of these issues.   The Board has 
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made NO decision as to any of these options.  The Board is very much interested in the debate 
and discussion of these five late file resolutions and any amendments that may come out of the 
floor discussion and debate on any of these resolutions. 
 
The Problem:  The CCBA and State Bar no longer have a Memorandum of Understanding that 
addresses allocation of the Annual Meeting income and expenses.  Historically, the CCBA had 
received substantial revenues from the Annual Meeting.  However, in late 2008, the CCBA 
learned that the State Bar no longer made a profit on its Annual Meeting, that the CCBA would 
receive no money in 2009 from the 2008 Annual Meeting, and that it was unlikely that the 
CCBA would receive any money in the future from this profit-sharing arrangement.   In 2010, 
the State Bar permitted the CCBA to hold the Conference in a space reserved by the State Bar for 
its Annual Meeting, on the condition that all Delegates register with the State Bar and pay the 
full cost of attending the State Bar Annual Meeting in addition to supplemental fee established 
by the CCBA. 
 
In a letter to the CCBA dated June 18, 2010, when the State Bar was handling all of the 
registration, the State Bar informed the CCBA that it would not reduce or waive registration fees 
for delegates who attend the State Bar annual meeting and cited to the Keller and Brosterhous 
decisions as bases for its decision not to extend such an accommodation.  The CCBA projects 
that it will lose money with the supplemental fee arrangement that it has with the State Bar in 
2010.  In addition, the CCBA would prefer not to require that its delegates pay the State Bar 
registration fee in addition to a supplemental fee.  Therefore, the CCBA intends to conduct its 
own registration in the future, which would facilitate registrations for delegates who wish to 
attend the Conference of Delegates only.  However, delegates who want to attend the State Bar 
annual meeting would still need to register with the State Bar and pay its registration fee. 
 
To date, the State Bar has not included the CCBA in the planning process for future annual 
meetings.  The State Bar’s website does not show the location or date of any annual meeting 
after 2011.  There is no guarantee that the CCBA will be able to find hotel and meeting space in 
close time and proximity to the State Bar annual meeting, if the State Bar does not agree to 
cooperate with the CCBA in planning future meetings. 
 
A review of the risks and opportunities of both a Conference in conjunction with the State Bar 
Annual Meeting and a Conference independent of the State Bar Annual Meeting is as follows: 
 
1. Conference with State Bar Annual Meeting 
 
 Under this scenario, the Conference would be held at the same time as the State Bar 
Annual Meeting, with one non-overlapping day, which would allow State Bar Sections the 
opportunity to participate in Conference debate.  To make this arrangement financially feasible, 
the CCBA would negotiate with the State Bar to have an independent function without the 
required State Bar registration, unless a delegate wished to attend both the State Bar Annual 
Meeting and Conference.  If negotiations with the State Bar fail, then the CCBA would attempt 
to find a separate venue at the same time and location as the State Bar Annual Meeting and 
handle its own registration, as was done in San Diego in 2009. 
 
 Benefits: 
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 (i)  Delegates could choose to attend both events and associated programs such as 
ticketed events and MCLE seminars. 
 
 (ii)  The Conference may be able to control its own registration, subject to negotiation 
with the State Bar and availability of independent space in each venue.   
 
 (iii)  The State Bar sections may be able to participate to a greater extent if the 
Conference were held on one non-conflicting day before the Annual Meeting, since attending 
both events would require only a day or two of extra travel to the same city. 
 
 (iv)  The Conference would have a greater visibility to Annual Meeting attendees.   
 
 Risks: 
 
 (i)  Conference attendees would still need to pay the full cost to register with the State 
Bar to attend events at the State Bar annual meeting. 
 

(ii)  Having a non-conflicting Conference would necessitate holding the Conference on 
non-weekend days.  This could greatly decrease attendance and registration revenues. 
 
 (iii)  It would likely be harder for the Conference to attract notable speakers (such as the 
Chief Justice, legislators, or officeholders) or MCLE panelists, even if the Conference were held 
in the days before the State Bar Annual Meeting and in the same city.  The schedules of most of 
these guests could not accommodate a five- or six-day stay at the Conference and State Bar 
Annual Meeting site.  It is also unlikely that these guests would be able (or willing) to make two 
separate trips to the site in the same week.  
 
 (iv)  A fall Conference is more difficult for legislators to attend due to the legislative 
calendar. 
 
 (v)  The Conference would be trying to attract the same exhibitors as the State Bar 
Annual Meeting; however, it is unlikely that exhibitors would be willing to attend two or three 
extra days even at the same site thereby losing a potential source of Conference revenue.   
 
 (vi)  The Conference would probably experience difficulty in scheduling and attracting 
attendees to separate events during a week in which so many other events were already being 
conducted by the State Bar at the Annual Meeting. 
 
 (vii)  Local bars will probably not have much incentive to put on MCLE programs at the 
Conference if the much more extensive State Bar MCLE program is being conducted at the same 
location and around the same time. 
 
 (viii)  The CCBA would have little control of its own calendar as scheduling would 
always be based on when the State Bar is holding its Annual Meeting. 
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(ix)  With some venues, such as Monterey, the CCBA may not be able to find a separate 
facility large enough to accommodate the Conference.  The State Bar usually selects the location 
of its Annual Meeting several years in advance and it may have already secured all suitable 
facilities in a particular venue. There is no guarantee the CCBA could secure meeting space in 
close proximity to the State Bar, and there is no guarantee that the CCBA would be able to 
schedule a meeting at another location on short notice if the CCBA were unable to find suitable 
space near the State Bar location. 

 
2. Conference Independent Of State Bar Annual Meeting 

 
 Under this scenario, the Conference would be held at a different time and place from the 
State Bar Annual Meeting. 
 
 Benefits: 
 
 (i)  The State Bar sections are presently impeded from participating in the Conference 
because they are so integrally involved in Annual Meeting events under the current structure.  By 
holding the Conference at another time and place, the Conference can include the State Bar 
sections. 
 
 (ii)  If the Conference is held in the spring, the CCBA could comment on pending 
legislation and better coordinate CCBA’s legislative agenda operations with the legislative 
calendar.  The current timing of the Conference precludes the CCBA from providing much in the 
way of meaningful participation in the legislative process or to invite participation by legislators 
and lobbyists.  A springtime Conference should also allow for participation by more legislators, 
lobbyists, judges, and officeholders. 
 
 (iii)  Holding a separate Conference would generate more Conference revenues than are 
currently available because the Conference pricing structure would not have to be tied to the 
State Bar’s registration pricing.  (More details about the CCBA’s financial information is 
available on the CCBA’s website). 
 
 (iv)  A separate Conference would create additional opportunities to include separate 
events, exhibitors, and other participants.  Under the current system, the Conference is precluded 
from having our own exhibitors and events.  A separate system offers increased revenues from 
exhibitors and CCBA sponsored events that we do not have now. 
 
 (v)  A separate Conference would allow us to invite affiliate associations and sections to 
host MCLE programs.  A revenue-sharing system could be explored with the local and section 
providers. 
 
 (vi)  Holding a separate Conference would provide us with the opportunity to offer 
“scholarships” or other stipends or price breaks to smaller and specialty bars through increased 
revenues envisioned by our Affiliates’ support and exhibitors’ registration fees.    
 
 (vii)  The CCBA would be completely in charge of its own calendar. 
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 Risks: 
 
 (i)  There could be a perceived loss of prestige if the Conference were to be held 
separately from the State Bar Annual Meeting.  
 
 (ii)  There may be a lowered attendance at a separate conference based on concerns over 
the affordability of attending two separate events; and an increase in the required time 
commitment by Affiliates who wish to attend both the Conference and the Annual State Bar 
meeting. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 07-2010 
 
CCBA Structure and Funding: Individual and Organization Affiliate Dues 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Bylaws to read as 
follows:  
 

MEMBERSHIP 1 
This corporation shall have no voting members, but the Board of Directors may, by 2 
resolution, establish one or more classes of nonvoting members and provide for eligibility 3 
requirements for membership and rights and duties of members, including the obligation to 4 
pay dues.  The nonvoting affiliate members shall include: (1) Individuals who would pay 5 
annual dues and who would be offered a means of participation in the Conference of 6 
Delegates either as part of their delegation or outside of the traditional delegation structure 7 
and (2) Organizations, who would pay annual dues, on a sliding scale basis,  and who 8 
would have certain benefits, including the right to send delegations to the Conference and 9 
the opportunity to work with the CCBA to become the effective nonpartisan voice for the 10 
legal profession in Sacramento, throughout the State, and within the profession to improve 11 
our laws and administration of justice.12 

 
(Proposed new language underlined, language to be deleted stricken.) 
 
PROPONENT:  Board of Directors of the Conference of California Bar Associations 
 
This Resolution:  Provides the associations that make up the Conference of Delegates the 
opportunity to debate the future structure of and funding for the Conference of California Bar 
Associations and to make recommendations regarding those items. 
 
This is one of four late filed resolutions that relate to the Conference structure and funding.  
These four resolutions reflect the thoughtful written and oral comments that CCBA has received 
from various bar delegations and/or individual delegates in response to the Futures Committee 
Report, as well as the options for affiliate funding outlined in the Futures Committee Report.  
Three of the resolutions provide for funding based on dues with various combinations of dues 
paid by individuals and/or affiliates (assuming that the CCBA’s operations would continue to be 
supported by paid staffing), and the fourth resolution provides the option only to raise money 
voluntarily (assuming that the CCBA’s operations would be supported almost entirely by 
volunteers). 
 
The Board offers these four late filed resolutions so that it may hear the Conference floor 
discussion and debate on (1) the various options from our delegates and delegations related to 
these issues of CCBA’s structure and funding raised in these resolutions, and (2) various options 
raised by delegations in the 11-series resolutions.  The Board has made NO decision as to any of 
these options, including the 11-series resolutions.  The Board is very much interested in the 
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debate and discussion of all of the resolutions and any amendments that may come out of the 
Conference floor discussion and debate on any of these resolutions.    
 
The Problem:  In preparing its 2011 budget, the CCBA appreciated that it faced significant and 
continuous decline in revenues from its major sources of income.  The CCBA has reserves to 
offset some budget losses, but these reserves were not sufficient to cover the anticipated revenue 
shortfall.  The CCBA 2010 budget eliminated all expenses except those necessary for continued 
operations: expenses necessary to stage an annual Conference of Delegates, staff salaries, and 
contractual fees for lobbying services.  Despite these reductions, the 2010 budget forecasted a 
depletion of half of the CCBA’s reserves by the end of 2010.  If the CCBA continues to operate 
in the future as it plans to in 2010, it will deplete its reserves, making it unable to continue to 
sustain its operations with paid staffing and a lobbyist.  More detailed financial information is 
available on the CCBA’s website. 
 
The CCBA created a Committee on the Future of the Conference and asked it to evaluate both 
changes within the existing business model and alternative models that would allow the CCBA 
to conduct operations in 2011 and beyond.  The Futures Committee was comprised of ten 
directors, including all of the CCBA’s officers and several regional and at-large directors.  The 
Futures Committee included the CCBA’s Executive Director in its discussion of the CCBA’s 
operational activities.  The Futures Committee worked extensively over a two-month period, 
holding four meetings, including two in-person meetings.  It formed subgroups to study various 
operational activities, to understand the impact to the CCBA’s reserves from its operational 
activities, and to propose ways to improve operations.  Each of the subgroups held its own 
separate meetings, in addition to the meetings noted above, and reported back to the Futures 
Committee. 
 
A draft report was presented to the full CCBA Board at a specially scheduled meeting.  After a 
full day of discussion, the Board reached consensus to approve the draft report in principle 
subject to certain agreed revisions for the purposes of disseminating the Report of the Futures 
Committee to Conference delegations and other interested stakeholders for their discussion and 
feedback to the Board.  The Report was thereafter circulated, and a number of comments were 
received, including requests that the full Conference be permitted to debate and vote upon the 
recommended changes.  This resolution is designed to permit such debate. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 08-2010 
 
CCBA Structure and Funding: Only Individual Affiliate Dues 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Bylaws to read as 
follows:  
 

MEMBERSHIP 1 
This corporation shall have no voting members, but the Board of Directors may, by 2 
resolution, establish one or more classes of nonvoting members and provide for eligibility 3 
requirements for membership and rights and duties of members, including the obligation to 4 
pay dues.  The nonvoting affiliate members shall include only individuals who would pay 5 
annual dues and who would be offered a means of participation in the Conference of 6 
Delegates either with their delegations or outside of the traditional delegation structure.7 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of the Conference of California Bar Associations 
 
This Resolution:  Provides the associations that make up the Conference of Delegates the 
opportunity to debate the future structure of and funding for the Conference of California Bar 
Associations and to make recommendations regarding those items. 
 
This is one of four late filed resolutions that relate to the Conference structure and funding.  
These four resolutions reflect the thoughtful written and oral comments that CCBA has received 
from various bar delegations and/or individual delegates in response to the Futures Committee 
Report, as well as the options for affiliate funding outlined in the Futures Committee Report.  
Three of the resolutions provide for funding based on dues with various combinations of dues 
paid by individuals and/or affiliates (assuming that the CCBA’s operations would continue to be 
supported by paid staffing), and the fourth resolution provides the option only to raise money 
voluntarily (assuming that the CCBA’s operations would be supported almost entirely by 
volunteers). 
 
The Board offers these four late filed resolutions so that it may hear the Conference floor 
discussion and debate on (1) the various options from our delegates and delegations related to 
these issues of CCBA’s structure and funding raised in these resolutions, and (2) various options 
raised by delegations in the 11-series resolutions.  The Board has made NO decision as to any of 
these options, including the 11-series resolutions.  The Board is very much interested in the 
debate and discussion of all of the resolutions and any amendments that may come out of the 
Conference floor discussion and debate on any of these resolutions.    
 
The Problem:  In preparing its 2011 budget, the CCBA appreciated that it faced significant and 
continuous decline in revenues from its major sources of income.  The CCBA has reserves to 



offset some budget losses, but these reserves were not sufficient to cover the anticipated revenue 
shortfall.  The CCBA 2010 budget eliminated all expenses except those necessary for continued 
operations: expenses necessary to stage an annual Conference of Delegates, staff salaries, and 
contractual fees for lobbying services.  Despite these reductions, the 2010 budget forecasted a 
depletion of half of the CCBA’s reserves by the end of 2010.  If the CCBA continues to operate 
in the future as it plans to in 2010, it will deplete its reserves, making it unable to continue to 
sustain its operations with paid staffing and a lobbyist.  More detailed financial information is 
available on the CCBA’s website. 
 
The CCBA created a Committee on the Future of the Conference and asked it to evaluate both 
changes within the existing business model and alternative models that would allow the CCBA 
to conduct operations in 2011 and beyond.  The Futures Committee was comprised of ten 
directors, including all of the CCBA’s officers and several regional and at-large directors.  The 
Futures Committee included the CCBA’s Executive Director in its discussion of the CCBA’s 
operational activities.  The Futures Committee worked extensively over a two-month period, 
holding four meetings, including two in-person meetings.  It formed subgroups to study various 
operational activities, to understand the impact to the CCBA’s reserves from its operational 
activities, and to propose ways to improve operations.  Each of the subgroups held its own 
separate meetings, in addition to the meetings noted above, and reported back to the Futures 
Committee. 
 
A draft report was presented to the full CCBA Board at a specially scheduled meeting.  After a 
full day of discussion, the Board reached consensus to approve the draft report in principle 
subject to certain agreed revisions for the purposes of disseminating the Report of the Futures 
Committee to Conference delegations and other interested stakeholders for their discussion and 
feedback to the Board.  The Report was thereafter circulated, and a number of comments were 
received, including requests that the full Conference be permitted to debate and vote upon the 
recommended changes.  This resolution is designed to permit such debate. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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Late Filed Resolution 09-2010 
 
CCBA Structure and Funding: Only Organization Affiliate Dues 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Bylaws to read as 
follows:  
 

MEMBERSHIP 1 
This corporation shall have no voting members, but the Board of Directors may, by 2 
resolution, establish one or more classes of nonvoting members and provide for eligibility 3 
requirements for membership and rights and duties of members, including the obligation to 4 
pay dues.  The nonvoting affiliate members shall include only organizations, who would 5 
pay annual dues, on a sliding scale basis,  and who would have certain benefits, including 6 
the right to send delegations to the Conference and the opportunity to work with the CCBA 7 
to become the effective nonpartisan voice for the legal profession in Sacramento, 8 
throughout the State, and within the profession to improve our laws and administration of 9 
justice.10 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of the Conference of California Bar Associations 
 
This Resolution:  Provides the associations that make up the Conference of Delegates the 
opportunity to debate the future structure of and funding for the Conference of California Bar 
Associations and to make recommendations regarding those items. 
 
This is one of four late filed resolutions that relate to the Conference structure and funding.  
These four resolutions reflect the thoughtful written and oral comments that CCBA has received 
from various bar delegations and/or individual delegates in response to the Futures Committee 
Report, as well as the options for affiliate funding outlined in the Futures Committee Report.  
Three of the resolutions provide for funding based on dues with various combinations of dues 
paid by individuals and/or affiliates (assuming that the CCBA’s operations would continue to be 
supported by paid staffing), and the fourth resolution provides the option only to raise money 
voluntarily (assuming that the CCBA’s operations would be supported almost entirely by 
volunteers). 
 
The Board offers these four late filed resolutions so that it may hear the Conference floor 
discussion and debate on (1) the various options from our delegates and delegations related to 
these issues of CCBA’s structure and funding raised in these resolutions, and (2) various options 
raised by delegations in the 11-series resolutions.  The Board has made NO decision as to any of 
these options, including the 11-series resolutions.  The Board is very much interested in the 
debate and discussion of all of the resolutions and any amendments that may come out of the 
Conference floor discussion and debate on any of these resolutions.    



 
The Problem:  In preparing its 2011 budget, the CCBA appreciated that it faced significant and 
continuous decline in revenues from its major sources of income.  The CCBA has reserves to 
offset some budget losses, but these reserves were not sufficient to cover the anticipated revenue 
shortfall.  The CCBA 2010 budget eliminated all expenses except those necessary for continued 
operations: expenses necessary to stage an annual Conference of Delegates, staff salaries, and 
contractual fees for lobbying services.  Despite these reductions, the 2010 budget forecasted a 
depletion of half of the CCBA’s reserves by the end of 2010.  If the CCBA continues to operate 
in the future as it plans to in 2010, it will deplete its reserves, making it unable to continue to 
sustain its operations with paid staffing and a lobbyist.  More detailed financial information is 
available on the CCBA’s website. 
 
The CCBA created a Committee on the Future of the Conference and asked it to evaluate both 
changes within the existing business model and alternative models that would allow the CCBA 
to conduct operations in 2011 and beyond.  The Futures Committee was comprised of ten 
directors, including all of the CCBA’s officers and several regional and at-large directors.  The 
Futures Committee included the CCBA’s Executive Director in its discussion of the CCBA’s 
operational activities.  The Futures Committee worked extensively over a two-month period, 
holding four meetings, including two in-person meetings.  It formed subgroups to study various 
operational activities, to understand the impact to the CCBA’s reserves from its operational 
activities, and to propose ways to improve operations.  Each of the subgroups held its own 
separate meetings, in addition to the meetings noted above, and reported back to the Futures 
Committee. 
 
A draft report was presented to the full CCBA Board at a specially scheduled meeting.  After a 
full day of discussion, the Board reached consensus to approve the draft report in principle 
subject to certain agreed revisions for the purposes of disseminating the Report of the Futures 
Committee to Conference delegations and other interested stakeholders for their discussion and 
feedback to the Board.  The Report was thereafter circulated, and a number of comments were 
received, including requests that the full Conference be permitted to debate and vote upon the 
recommended changes.  This resolution is designed to permit such debate. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   



LF-10-2010 
 

Late Filed Resolution 10-2010 
 
CCBA Structure and Funding: No Individual or Organizational Affiliate Dues; Voluntarily 
Funded 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
Conference of California Bar Associations (CCBA) amend Article II of the Bylaws to read as 
follows:  
 

MEMBERSHIP 1 
This corporation shall have no voting members, but the Board of Directors may, by 2 
resolution, establish one or more classes of nonvoting members and provide for eligibility 3 
requirements for membership and rights and duties of members, including the obligation to 4 
pay dues.  Nonvoting members shall not be required to pay dues, and the CCBA shall be 5 
funded entirely voluntarily.6 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  Board of Directors of the Conference of California Bar Associations 
 
This Resolution:  Provides the associations that make up the Conference of Delegates the 
opportunity to debate the future structure of and funding for the Conference of California Bar 
Associations and to make recommendations regarding those items. 
 
This is one of four late filed resolutions that relate to the Conference structure and funding.  
These four resolutions reflect the thoughtful written and oral comments that CCBA has received 
from various bar delegations and/or individual delegates in response to the Futures Committee 
Report, as well as the options for affiliate funding outlined in the Futures Committee Report.  
Three of the resolutions provide for funding based on dues with various combinations of dues 
paid by individuals and/or affiliates (assuming that the CCBA’s operations would continue to be 
supported by paid staffing), and the fourth resolution provides the option only to raise money 
voluntarily (assuming that the CCBA’s operations would be supported almost entirely by 
volunteers). 
 
The Board offers these four late filed resolutions so that it may hear the Conference floor 
discussion and debate on (1) the various options from our delegates and delegations related to 
these issues of CCBA’s structure and funding raised in these resolutions, and (2) various options 
raised by delegations in the 11-series resolutions.  The Board has made NO decision as to any of 
these options, including the 11-series resolutions.  The Board is very much interested in the 
debate and discussion of all of the resolutions and any amendments that may come out of the 
Conference floor discussion and debate on any of these resolutions.    
 
The Problem:  In preparing its 2011 budget, the CCBA appreciated that it faced significant and 
continuous decline in revenues from its major sources of income.  The CCBA has reserves to 



offset some budget losses, but these reserves were not sufficient to cover the anticipated revenue 
shortfall.  The CCBA 2010 budget eliminated all expenses except those necessary for continued 
operations: expenses necessary to stage an annual Conference of Delegates, staff salaries, and 
contractual fees for lobbying services.  Despite these reductions, the 2010 budget forecasted a 
depletion of half of the CCBA’s reserves by the end of 2010.  If the CCBA continues to operate 
in the future as it plans to in 2010, it will deplete its reserves, making it unable to continue to 
sustain its operations with paid staffing and a lobbyist.  More detailed financial information is 
available on the CCBA’s website. 
 
The CCBA created a Committee on the Future of the Conference and asked it to evaluate both 
changes within the existing business model and alternative models that would allow the CCBA 
to conduct operations in 2011 and beyond.  The Futures Committee was comprised of ten 
directors, including all of the CCBA’s officers and several regional and at-large directors.  The 
Futures Committee included the CCBA’s Executive Director in its discussion of the CCBA’s 
operational activities.  The Futures Committee worked extensively over a two-month period, 
holding four meetings, including two in-person meetings.  It formed subgroups to study various 
operational activities, to understand the impact to the CCBA’s reserves from its operational 
activities, and to propose ways to improve operations.  Each of the subgroups held its own 
separate meetings, in addition to the meetings noted above, and reported back to the Futures 
Committee. 
 
A draft report was presented to the full CCBA Board at a specially scheduled meeting.  After a 
full day of discussion, the Board reached consensus to approve the draft report in principle 
subject to certain agreed revisions for the purposes of disseminating the Report of the Futures 
Committee to Conference delegations and other interested stakeholders for their discussion and 
feedback to the Board.  The Report was thereafter circulated, and a number of comments were 
received, including requests that the full Conference be permitted to debate and vote upon the 
recommended changes.  This resolution is designed to permit such debate. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Futures Committee, Conference of 
California Bar Associations 
 
RESPONSIBLE FLOOR DELEGATE:   
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