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Resolution 01-01-2009 
 

Standard of Care for Mortgage Originators 
 
RESOLVED, that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to add Financial Code section 4971 to read as 
follows: 
 
1 

§4971 1 
(a) For purposes of this section, a “mortgage originator” means a person who 2 

for compensation or gain, or the expectation of compensation or gain, solicits or 3 
offers to solicit, or accepts or offers to accept an application for a mortgage loan 4 
through any medium or mode of communication from a consumer, or makes a 5 
mortgage loan.  A “mortgage originator” includes a person who makes mortgage 6 
loans and/or provides table funding.   7 

(b) For purposes of this section, a “servicer” has the same meaning provided 8 
in Section 2605(i) of the Real Estate Settlement Procedures Act of 1974. 9 

(c) For purposes of this section, a “residential mortgage loan” means a loan 10 
secured primarily by either: (1) a mortgage on residential real property; or (2) 11 
certificates of stock or other evidence of ownership interest in and proprietary lease 12 
from corporations, partnerships, or other forms of business organizations formed for 13 
the purpose of cooperative ownership of residential real property. 14 

(d) For purposes of this section, “residential real property” means real 15 
property improved or intended to be improved by a structure designed principally for 16 
the occupancy of from one to four families, whether or not the owner occupies the 17 
real property. 18 

(e) No person acting as a mortgage originator or mortgage servicer shall:  19 
(1) fail to comply with the mortgage originator or servicer’s internal policies 20 

and procedures for underwriting, approving and issuing mortgages; 21 
(2) make or assist in making any residential mortgage loan with the intent that 22 

the loan will not be repaid and that the residential mortgage originator will obtain title 23 
to the property through foreclosure;  24 

(3)  make, provide, or arrange for a residential mortgage loan without 25 
verifying the borrower’s identity, 26 

(4)  make, provide, or arrange for a residential mortgage loan, without  27 
performing a reasonable investigation into evidence of fraud, identity theft and/or 28 
inconsistent information, that appears in the loan application documents,  29 

(5)  make, provide, or arrange for a residential mortgage loan without 30 
verifying the borrower's reasonable ability to pay the scheduled payments of the 31 
following, as applicable: principal; interest; real estate taxes; homeowner's insurance, 32 
assessments, and mortgage insurance premiums. For loans in which the interest rate 33 
may vary, the reasonable ability to pay shall be determined based on a fully indexed 34 
rate and a repayment schedule which achieves full amortization over the life of the 35 
loan. For all residential mortgage loans, the borrower's income and financial 36 
resources must be verified by tax returns, payroll receipts, bank records, or other 37 
similarly reliable documents.  38 

Nothing in this section shall be construed to limit a mortgage originator's 39 
ability to rely on criteria other than the borrower's income and financial resources to 40 
establish the borrower's reasonable ability to repay the residential mortgage loan, 41 
including criteria established by the United States Department of Veterans Affairs or 42 
the United States Department of Housing and Urban Development for interest rate 43 
reduction refinancing loans or streamline loans, or criteria authorized or promulgated 44 
by the Federal National Mortgage Association or Federal Home Loan Mortgage 45 
Corporation; however, such other criteria must be verified through reasonably reliable 46 
methods and documentation. The mortgage originator's analysis of the borrower's 47 
reasonable ability to repay may include, but is not limited to, consideration of the 48 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following items, if verified: (i) the borrower's current and expected income; (ii) 49 
current and expected cash flow; (iii) net worth and other financial resources other 50 
than the consumer's equity in the dwelling that secures the loan; (iv) current financial 51 
obligations; (v) property taxes and insurance; (vi) assessments on the property; (vii) 52 
employment status; (viii) credit history; (ix) debt-to-income ratio; (x) credit scores; 53 
(xi) tax returns; (xii) pension statements; and (xiii) employment payment records, 54 
provided that no mortgage originator shall disregard facts and circumstances that 55 
indicate that the financial or other information submitted by the consumer is 56 
inaccurate or incomplete. A statement by the borrower to the residential mortgage 57 
originator or exempt person of the borrower's income and resources or sole reliance 58 
on any single item listed above is not sufficient to establish the existence of the 59 
income or resources when verifying the reasonable ability to pay.  60 

(6) engage in "churning." As used in this section, "churning" means 61 
knowingly or intentionally making, providing, or arranging for a residential mortgage 62 
loan when the new residential mortgage loan does not provide a reasonable, tangible 63 
net benefit to the borrower considering all of the circumstances including the terms of 64 
both the new and refinanced loans, the cost of the new loan, and the borrower's 65 
circumstances;  66 

(7) engage in equity stripping or loan flipping.  As used in this section “equity 67 
stripping” means to assist a person in obtaining a loan secured by the person's 68 
principal residence for the primary purpose of receiving fees related to the financing 69 
when (i) the loan decreased the person's equity in the principal residence and (ii) at 70 
the time the loan is made, the financial institution does not reasonably believe that the 71 
person will be able to make the scheduled payments to repay the loan.; and “loan 72 
flipping” means to assist a person in refinancing a loan secured by the person's 73 
principal residence for the primary purpose of receiving fees related to the refinancing 74 
when (i) the refinancing of the loan results in no tangible benefit to the person and (ii) 75 
at the time the loan is made, the financial institution does not reasonably believe that 76 
the refinancing of the loan will result in a tangible benefit to the person; 77 

(8) violate any provision of any other applicable state or federal law regulating 78 
residential mortgage loans; 79 

(9) make or cause to be made, directly or indirectly, any false, deceptive, or 80 
misleading statement or representation in connection with a residential loan 81 
transaction including, without limitation, a false, deceptive, or misleading statement 82 
or representation regarding the borrower's ability to qualify for any mortgage product;  83 

(10) compensate, whether directly or indirectly, coerce or intimidate an 84 
appraiser for the purpose of influencing the independent judgment of the appraiser 85 
with respect to the value of real estate that is to be covered by a residential mortgage 86 
or is being offered as security according to an application for a residential mortgage 87 
loan;  88 

(11) unreasonably delay the processing of a residential mortgage loan 89 
application, or the closing of a residential mortgage loan;  90 

(12) fail to disburse funds according to its contractual or statutory obligations;  91 
(13) fail to perform in conformance with its written agreements with 92 

borrowers, investors, other licensed persons, or exempt persons;  93 
(14) charge a fee for a product or service where the product or service is not 94 

actually provided, or misrepresent the amount charged by or paid to a third party for a 95 
product or service;  96 

(15) issue any document indicating conditional qualification or conditional 97 
approval for a residential mortgage loan, unless the document also clearly indicates 98 
that final qualification or approval is not guaranteed, and may be subject to additional 99 
review;  100 

(16) provide or offer to provide for a borrower, any brokering or lending 101 
services under an arrangement with a person other than a licensed person, under 102 
section 4970(g) of this Chapter, provided that a person may rely upon a written 103 
representation by the mortgage originator that it is in compliance with the licensing 104 
requirements of this chapter;  105 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(17) claim to represent a licensed person, unless the person is an employee of 106 
the licensed person or unless the person has entered into a written agency agreement 107 
with the licensed person;  108 

(18) make, provide, or arrange for a residential mortgage loan that is of a 109 
lower investment grade if the borrower's credit score or, if the originator does not 110 
utilize credit scoring or if a credit score is unavailable, then comparable underwriting 111 
data, indicates that the borrower may qualify for a residential mortgage loan, 112 
available from or through the originator, that is of a higher investment grade, unless 113 
the borrower is informed that the borrower may qualify for a higher investment grade 114 
loan with a lower interest rate and/or lower discount points, and consents in writing to 115 
receipt of the lower investment grade loan;  116 

For purposes of this section, "investment grade" refers to a system of 117 
categorizing residential mortgage loans in which the loans are: (i) commonly referred 118 
to as "prime" or "subprime"; (ii) commonly designated by an alphabetical character 119 
with" A" being the highest investment grade; and (iii) are distinguished by interest 120 
rate or discount points or both charged to the borrower, which vary according to the 121 
degree of perceived risk of default based on factors such as the borrower's credit, 122 
including credit score and credit patterns, income and employment history, debt ratio, 123 
loan-to-value ratio, and prior bankruptcy or foreclosure;  124 

(19) make, provide, or arrange for a residential mortgage loan, other than a 125 
reverse mortgage pursuant to United States Code, title 15, chapter 41, if the 126 
borrower's compliance with any repayment option offered pursuant to the terms of the 127 
loan will result in negative amortization during any six-month period; 128 

(20)  make, provide, or arrange for a residential mortgage loan with a 129 
prepayment penalty unless the mortgage originator or servicer offers the borrower a 130 
loan without a prepayment penalty, the offer is in writing, and the borrower initials 131 
the offer to indicate that the borrower has declined the offer. In addition, the mortgage 132 
originator must disclose the discount in rate received in consideration for a mortgage 133 
loan with the prepayment penalty. 134 

(f) If a mortgage originator or servicer fails to comply with this section, then 135 
that mortgage originator or servicer bears the burden of loss resulting from that 136 
failure. 137 

(g) Any licensed person who violates any provision of this Section shall be 138 
deemed to have violated that person’s licensing law. 139 

(1)  After a knowing and willful violation, the licensing agency may bring a 140 
proceeding to suspend the license of the licensed person for not less than six months 141 
and not more than three years. 142 

(2) After a knowing and willful violation resulting in a second or subsequent 143 
administrative or civil action, the licensing agency may bring a proceeding to 144 
permanently revoke the license of the licensed person or impose any lesser licensed 145 
sanction for at least three years. 146 

(3) A licensing agency may exercise any and all authority and powers 147 
available to it under any other provisions of law, to administer and enforce this 148 
division including, but not limited to, investigating and examining the licensed 149 
person's books and records, and charging and collecting the reasonable costs for these 150 
activities. The licensing agency shall not charge a licensed person twice for the same 151 
service. Any civil, criminal, and administrative authority and remedies available to 152 
the licensing agency pursuant to its licensing law may be sought and employed in any 153 
combination deemed advisable by the licensing agency to enforce the provisions of 154 
this division. 155 

(4) Nothing in this section shall be construed to impair or impede a licensing 156 
agency's authority under any other provision of law. 157 

(5)  Nothing in this section shall be construed to impair or impede any other 158 
remedies available under any other provision of law.159 

160 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(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  Neither California nor Federal law have a standard of care for mortgage 
originators who have the sole authority in deciding to issue residential loans.  As a result, 
mortgage originators have issued unsound loans that strip equity in borrower’s 
residences, resulting in many loan defaults, foreclosures and borrowers losing their 
homes. 
 
This Resolution: Requires mortgage originators to implement sound underwriting 
practices by complying with a basic standard of care in issuing residential loans.  
 
The Problem:  One of the principal causes of the present loan crises is the unsound 
underwriting practices by mortgage originators who have no obligation to follow a 
standard of care in issuing residential loans.  Because there is no existing standard of care 
in this field, mortgage originators issued loans that stripped equity from consumer’s 
homes, gave no benefit to the consumer, were issued with complete disregard for the 
consumer’s ability to repay the loan and resulted in loans likely to be foreclosed on. (Bd. 
of Governors of the Fed. Reserve System and Dept. of Housing and Urban Development 
(July 1998), Joint Report to the Congress Concerning Reform to the Truth In Lending Act 
And Real Estate Settlement Procedures Act, pp. 53, 55 and 62; Joint Center for Housing 
Studies of Harvard University (2008), The State of the Nations Housing 2008, pp. 2, 6 
and 20; Conference of State Bank Supervisors and American National Association of 
Consumer Credit Administrators (2007), Statement on Subprime Mortgage Lending, p. 5; 
Bd. of Governors of the Fed. Reserve System (July 15, 2008), 12 C.F.R. Part 226, 
Regulation Z, Docket No. R-1305, pp. 11, 50; Conference of State Bank Supervisors and 
American Association of Residential Mortgage Regulators (2006) Guidance on 
Nontraditional Mortgage Product Risks, pp. 3-5, and 7.)  
 
Mortgage originators have the sole authority for determining whether to issue a loan, and 
therefore should be held to a basic standard of care in doing so.  Consequently, mortgage 
originators should bear the risk of losses resulting from their failure to meet this standard 
of care, rather than consumers who trust that lenders will not issue loans that consumers 
cannot afford.  Yet, in Wagner v. Benson, (1980) 101 Cal.App.2d 27, 35, the court stated 
that lenders have “no duty of care to the [borrower] in approving their loan.”  Further, in, 
Rodriguez v. Bank of the West (2008) 162 Cal.App.4th 454, 466, the court delegated 
responsibility to the Legislature for shifting the burden of loss from identity theft from 
consumers to lenders. 

 
States like Minnesota (Minn. Bank Code §58.13) and Illinois (205 ILCS §§635/5-5 
through 635/5-16) recognized the absence of such lender regulation by the Federal 
government and have enacted similar standards of care.  Because California is a state that 
values consumer protection, it should enact a basic standard of care for mortgage 
originators to follow when issuing residential mortgages. 

 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Summer Haro, Goodman & 
Associates, 3840 Watt Avenue, Building A, Sacramento, CA  95821; (916) 643-0600; 
Fax (916) 643-0605; email:  suharo@goodman-law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Summer Haro 
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 Resolution 01-02-2009 
 

 
Fair Value for Share Buyouts to Avoid Dissolution 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Corporations Code section 2000 be amended to read as follows:

1 
§2000 1 

(a) Subject to any contrary provision in the articles, in any suit for involuntary 2 
dissolution, or in any proceeding for voluntary dissolution initiated by the vote of 3 
shareholders representing only 50 percent of the voting power, the corporation or, if it does 4 
not elect to purchase, the holders of 50 percent or more of the voting power of the 5 
corporation (the “purchasing parties”) may avoid the dissolution of the corporation and the 6 
appointment of any receiver by purchasing for cash the shares owned by the plaintiffs or by 7 
the shareholders so initiating the proceeding (the “moving parties”) at their fair value., or if 8 
so provided in the articles, at the value determined in a written agreement between the 9 
shareholders in effect at the time of dissolution.  Unless otherwise provided in such a written 10 
agreement, Tthe fair value of the shares shall be determined on the basis of the liquidation 11 
value as of the valuation date but taking into account the possibility, if any, of sale of the 12 
entire business as a going concern in a liquidation.  In fixing the value, the amount of any 13 
damages resulting if the initiation of the dissolution is a breach by any moving party or 14 
parties of an agreement with the purchasing party or parties may be deducted from the 15 
amount payable to such moving party or parties, unless the ground for dissolution is that 16 
specified in paragraph (4) of subdivision (b) of Section 1800. The election of the corporation 17 
to purchase may be made by the approval of the outstanding shares (Section 152) excluding 18 
shares held by the moving parties. 19 
 (b) If the purchasing parties (1) elect to purchase the shares owned by the moving 20 
parties, and (2) are unable to agree with the moving parties upon the fair value of such 21 
shares, and (3) give bond with sufficient security to pay the estimated reasonable expenses 22 
(including attorneys’ fees) of the moving parties if such expenses are recoverable under 23 
subdivision (c), the court upon application of the purchasing parties, either in the pending 24 
action or in a proceeding initiated in the superior court of the proper county by the 25 
purchasing parties in the case of a voluntary election to wind up and dissolve, shall stay the 26 
winding up and dissolution proceeding and shall proceed to ascertain and fix the fair value of 27 
the shares owned by the moving parties. 28 
 (c) The court shall appoint three disinterested appraisers to appraise the fair value of 29 
the shares owned by the moving parties, and shall make an order referring the matter to the 30 
appraisers so appointed for the purpose of ascertaining such value.  The order shall prescribe 31 
the time and manner of producing evidence, if evidence is required.  The award of the 32 
appraisers or of a majority of them, when confirmed by the court, shall be final and 33 
conclusive upon all parties.  The court shall enter a decree which shall provide in the 34 
alternative for winding up and dissolution of the corporation unless payment is made for the 35 
shares within the time specified by the decree.  If the purchasing parties do not make 36 
payment for the shares within the time specified, judgment shall be entered against them and 37 
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the surety or sureties on the bond for the amount of the expenses (including attorneys’ fees) 38 
of the moving parties.  Any shareholder aggrieved by the action of the court may appeal 39 
therefrom. 40 
 (d) If the purchasing parties desire to prevent the winding up and dissolution, they 41 
shall pay to the moving parties the value of their shares ascertained and decreed within the 42 
time specified pursuant to this section, or, in case of an appeal, as fixed on appeal.  On 43 
receiving such payment or the tender thereof, the moving parties shall transfer their shares to 44 
the purchasing parties. 45 
 (e) For the purposes of this section, "shareholder" includes a beneficial owner of 46 
shares who has entered into an agreement under Section 300 or 706. 47 
 (f) For the purposes of this section, the valuation date shall be (1) in the case of a 48 
suit for involuntary dissolution under Section 1800, the date upon which that action was 49 
commenced, or (2) in the case of a proceeding for voluntary dissolution initiated by the vote 50 
of shareholders representing only 50 percent of the voting power, the date upon which that 51 
proceeding was initiated.  However, in either case the court may, upon the hearing of a 52 
motion by any party, and for good cause shown, designate some other date as the valuation 53 
date.54 

55 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  California Corporations Code section 2000 applies when 50% of the shareholders 
of a Corporation elect to dissolve the corporation (“moving parties”), and the other 50% want to 
buy them out (“purchasing parties”), instead of dissolve the corporation.  Section 2000 spells out 
the right of the shareholders to “buyout” the dissolving shareholders and avoid dissolution.  
Section 2000 also specifies that the buyout will be at the “fair value” of the shares.  The section 
describes how to determine “fair value”—essentially the liquidation value less damages from 
initiating dissolution (requires shareholder approval).  If the shareholders cannot agree on a fair 
value, a court will appoint three independent appraisers, which can be quite costly.  
Subsection (a) states that unless the Articles of Incorporation provide otherwise, Section 2000 
governs any election to dissolve and related buyout procedures to avoid the dissolution.  So, a 
corporation may draft its own methodology to determine “fair value” in the event that 50% of the 
shareholders elect to dissolve, if it is stated in the Articles.  Otherwise, corporations must use 
Section 2000.  Section 2000 does not allow shareholders or corporations to alter section 2000 
requirements in a Buy-Sell Agreement if that vehicle was not in existence upon the filing of the 
Articles.  Some would even argue that the Articles cannot reference another document but rather 
the Articles must specifically state the methodology.  Corporations would prefer that a 
Shareholder or Buy-Sell Agreement apply rather than Section 2000, but Corporations do not 
want to have to include the methodology in the Articles. 
 
This Resolution:  The changes made to Section 2000 in this Resolution will allow shareholders 
to enter into a Buy-Sell or Shareholders Agreement, to govern the value of the shares being 
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purchased to avoid dissolution.  Such Agreement would have to in existence at dissolution and 
be at least referenced in the Articles. 
 
The Problem:  Corporations and/or shareholders want to determine the fair value of a buyout in a 
way other than Section 2000. The only way to do this currently is to state the alternative in the 
Articles. Corporations often attempt to state within their Articles that a Buy-Sell Agreement in 
effect at the time of the election to dissolve will govern, however if the provisions are not in 
existence at formation this violates Section 2000. By adding the suggested language in this 
resolution, shareholders can enter into a Buy-Sell or Shareholders Agreement, which will govern 
the value of the shares being purchased to avoid dissolution. This will avoid the necessity of later 
amending the Articles or using the strict requirements of Section 2000. 
 
IMPACT STATEMENT 
 
The resolution does not affect any other laws, statutes or rules. 
 
AUTHOR/CONTACT:  James D. Snyder, Esq., 1746 Stebbing Drive, Roseville, CA 95747, 
916-872-5950, Fax 916-872-4564, jdsnyder@thesnyderfirm.com 
 
RESPONSIBLE FLOOR DELEGATE:  James D. Snyder 
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Resolution 01-03-2009 
 
Real Property: Exemption for Qualification  
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to repeal Corporations Code section 25102.5 as follows: 

1 
§ 25102.5 1 
 There shall be exempted from Section 25110 a transaction that is the sale of a series 2 
of notes secured directly by an interest in the same real property, or the sale of undivided 3 
interests in a note secured directly by real property equivalent to a series transaction, that 4 
complies with all of the provisions of Article 6 (commencing with Section 10237) of Chapter 5 
3 of Part 1 of Division 4 of the Business and Professions Code. For purposes of this section, a 6 
real estate broker licensed by the Real Estate Commissioner of this state who engages in the 7 
offer and sale of notes secured directly by real property of various makers, which are a series 8 
of notes or notes in which undivided interests are offered and sold, shall be deemed to be the 9 
issuer of these notes and undivided interests if the notes of the various makers are offered and 10 
sold pursuant to a plan or arrangement that is common to the various makers with respect to 11 
documentation and loan standards and that include provisions for servicing these notes on 12 
behalf of purchasers.13 

1 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Exempts the offer and sale of fractionalized interest in loans secured by real 
property from qualification under California Securities Laws subject to compliance with 
Sections 10237 et seq. of the Business and Professional Code which require certain informational 
filings with the Department of Real Estate and some minimal disclosure. 
 
This Resolution:  This amendment would repeal this exemption. 
 
The Problem:  This industry-sponsored exemption from the California Securities Laws has done 
nothing to stem the fraud and losses to investors from the sale of fractionalized trust deeds.  The 
fractionalized trust deed market has been a factor in the implosion of credit markets by providing 
credit to often the least credit-worthy segment of the market at the expense of unsophisticated 
investors.  Department of Real Estate disclosure requirements relate almost entirely to the 
character of the real estate and basically assume that investors with that information are capable 
of underwriting the risk of the investment.  Virtually no disclosure regarding underwriting 
standards, underwriting experience, financial condition or other qualifications of persons selling 
these investments is required.  As a consequence of the exemption, unaccredited and 
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unsophisticated investors have been drawn into investment schemes touted as being secured, 
when in fact the investments are high-risk and made to the lowest credit quality borrowers in the 
marketplace, borrowers who cannot qualify for traditional financing.  Experience and financial 
condition of the originators of these loans is of utmost importance to investors and the 
qualification standards of the Commissioner of Corporations would greatly assist in investor 
protections. 
 
IMPACT STATEMENT:   
 
This proposed resolution does not affect any other law, statute or rule.  Repeal would require 
compliance with both Corporation Commissioner and DRE regulations, which are 
complementary. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Esq., Blanchard, 
Krasner & French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice: (858) 551-
2440; e-mail: bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  
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Resolution 01-04-2009 
 
Foreign Corporations: Enforcement of Shareholder Rights 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Corporations Code section 1508 to read as follows: 

1 
§1508.  1 
 The Attorney General, upon complaint that a foreign or domestic corporation is 2 
failing to comply with the provisions of this chapter or Chapter 6 (commencing with Section 3 
600), 7 (commencing with Section 700) or 16 (commencing with Section 1600), or any 4 
substantively comparable provisions of the laws of the jurisdiction in which the foreign 5 
corporation is organized, may in the name of the people of the State of California send to the 6 
principal executive office of such corporation notice of the complaint. If the answer is not 7 
satisfactory, the Attorney General may institute, maintain or intervene in, or authorize any 8 
holder of securities or beneficial holder of securities of such corporation that filed a 9 
complaint with the Attorney General to institute, maintain or intervene in, such suits, actions 10 
or proceedings of any type in any court or tribunal of competent jurisdiction or before any 11 
administrative agency for such relief by way of injunction, the dissolution of entities, the 12 
appointment of receivers or any other temporary, preliminary, provisional or final remedies 13 
as may be appropriate to protect the rights of shareholders or to undo the consequences of 14 
failure to comply with such requirements and the court may award reasonable attorneys’ fees 15 
and costs to any prevailing party bringing such suit, action or proceeding. In any such action, 16 
suit or proceeding there may be joined as parties all persons and entities responsible for or 17 
affected by such activity.  Any suit, action or proceeding may be brought in the Superior 18 
Court of any County of the State of California in which such corporation is doing or has 19 
engaged in business or in which the corporation has directly or indirectly sold or solicited the 20 
sale of securities of such corporation.21 

22 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Authorizes the Attorney General to take certain actions against foreign and 
domestic corporations for failure to comply with certain shareholder rights sections of the 
California Corporations Code. 
 
This Resolution:  Extends authority of the Attorney General to enforce shareholder rights laws of 
the jurisdiction in which a foreign corporation is organized that are substantively comparable to 
the shareholder rights sections in the California Corporations Code.  The Amendment also grants 
a private right of action to persons initiating a complaint with the Attorney General, where the 
Attorney General elects not to bring an action.  The amendment further clarifies that the 
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California Superior Court in any county in which the corporation has done business or has 
directly or indirectly solicited or sold securities has jurisdiction over actions brought pursuant to 
this section.  Lastly, the amendment authorizes the court to award of attorney’s fees and costs. 
 
The Problem:  Many corporations doing business in California and soliciting investors here are 
organized outside of the State of California to avoid being subject to California shareholder 
rights statutes and to avoid jurisdiction of the California courts to enforce rights shareholders 
have under the laws of the state in which the corporation is organized.  A great number of these 
corporations are organized in the State of Delaware, which is a vast distance from California and 
costly for California shareholders to enforce their rights.  This amendment would entitle the 
Attorney General to enforce on behalf of shareholders their rights under shareholder rights laws 
in foreign jurisdictions in California courts and if the Attorney General elects not to bring an 
action, would authorize aggrieved shareholders to bring a private action under this section, 
similar to an employee obtaining a right to sue letter prior to enforcing employee rights. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Esq., Blanchard, 
Krasner & French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice: (858) 551-
2440; e-mail: bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: 
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Resolution 01-05-2009 
 
Appeal of Alternative Decree for Dissolution of a Limited Liability Company 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Corporations Code section 17351 to read as follows:

1 
§ 17351. 1 
 (a) Pursuant to an action filed by any manager or by any member or members, a court 2 
of competent jurisdiction may decree the dissolution of a limited liability company whenever 3 
any of the following occurs: 4 
 (1) It is not reasonably practicable to carry on the business in conformity with the 5 
articles of organization or operating agreement. 6 
 (2) Dissolution is reasonably necessary for the protection of the rights or interests of 7 
the complaining members. 8 
 (3) The business of the limited liability company has been abandoned. 9 
 (4) The management of the limited liability company is deadlocked or subject to 10 
internal dissention. 11 
 (5) Those in control of the company have been guilty of, or have knowingly 12 
countenanced persistent and pervasive fraud, mismanagement, or abuse of authority. 13 
 (b)(1) In any suit for judicial dissolution, the other members may avoid the 14 
dissolution of the limited liability company by purchasing for cash the membership interests 15 
owned by the members so initiating the proceeding (the “moving parties”) at their fair market 16 
value. In fixing the value, the amount of any damages resulting if the initiation of the 17 
dissolution is a breach by any moving party or parties of an agreement with the purchasing 18 
party or parties, including, without limitation, the operating agreement, may be deducted 19 
from the amount payable to the moving party or parties; provided, that no member who sues 20 
for dissolution on the grounds set forth in paragraph (3), (4), or (5) of subdivision (a) shall be 21 
liable for damages for breach of contract in bringing that action. 22 
 (2) If the purchasing parties (A) elect to purchase the membership interests owned by 23 
the moving parties, (B) are unable to agree with the moving parties upon the fair market 24 
value of the membership interests, and (C) give bond with sufficient security to pay the 25 
estimated reasonable expenses, including attorneys’ fees, of the moving parties if the 26 
expenses are recoverable under paragraph (3), the court, upon application of the purchasing 27 
parties, either in the pending action or in a proceeding initiated in the superior court of the 28 
proper county by the purchasing parties, shall stay the winding up and dissolution proceeding 29 
and shall proceed to ascertain and fix the fair market value of the membership interests 30 
owned by the moving parties.  31 
 (3) The court shall appoint three disinterested appraisers to appraise the fair market 32 
value of the membership interests owned by the moving parties, and shall make an order 33 
referring the matter to the appraisers so appointed for the purpose of ascertaining that value. 34 
The order shall prescribe the time and manner of producing evidence, if evidence is required. 35 
The award of the appraisers or a majority of them, when confirmed by the court, shall be 36 
final and conclusive upon all parties. The court shall enter a decree that shall provide in the 37 
alternative for winding up and dissolution of the limited liability company unless payment is 38 
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made for the membership interests within the time specified by the decree. If the purchasing 39 
parties do not make payment for the membership interests within the time specified, 40 
judgment shall be entered against them and the surety or sureties on the bond for the amount 41 
of the expenses, including attorneys’ fees, of the moving parties. Any member aggrieved by 42 
the action of the court may appeal therefrom. If the court enters an alternative decree 43 
pursuant to this paragraph, the time to appeal begins to run on the date the alternative decree 44 
is entered. 45 
 (4) If the purchasing parties desire to prevent the winding up and dissolution of the 46 
limited liability company, they shall pay to the moving parties the value of their membership 47 
interests ascertained and decreed within the time specified pursuant to this section, or, in the 48 
case of an appeal, as fixed on appeal. On receiving that payment or the tender thereof, the 49 
moving parties shall transfer their membership interests to the purchasing parties. 50 
 (5) For the purposes of this section, the valuation date shall be the date upon which 51 
the action for judicial dissolution was commenced. However, the court may, upon the hearing 52 
of a motion by any party, and for good cause shown, designate some other date as the 53 
valuation date.54 

55 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
Existing Law. The statute sets forth an orderly procedure for adjudicating the dissolution of a 
limited liability company when that action is required for any one of a variety of reasons. The 
trial court appoints three disinterested appraisers to determine the fair market value of the 
interests. If a majority of the appraisers agree on a value, that finding is conclusive. If not, the 
court may enter a decree fixing the fair market value of the interests and providing in the 
alternative for winding up and dissolution of the company unless the purchasing members 
complete the transaction within a specified time. When the limited liability company is either 
purchased or wound up, the court will enter a final judgment concluding the matter. 

 
This Resolution. This resolution amends Corporations Code § 17351 to clarify that the time to 
appeal an alternative decree entered in a suit for judicial dissolution of a limited liability 
company starts to run with the entry of the alternative decree and not the final judgment.  

 
The Problem. Corporations Code §17351 does not currently state when the time to appeal 
commences if an alternative decree is entered by the court with respect to the dissolution of a 
limited liability company.  The default date on which the time to appeal begins to run is normally 
the entry of final judgment. However, in a recent decision by the Court of Appeal, Third 
Appellate District, in Dickson v. Rehmke (2008) 164 Cal. App.4th 369; 78 Cal. Rptr. 3d 874, the 
court held that the time to appeal commences upon entry of the alternative decree.  The existing 
statutory language is unclear with regard to the time to appeal and this resolution will clarify that 
the time to appeal commences as determined by the court in Dickson v. Rehmke. 
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IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Robert H. Lynn Esq., Lynn & Fortune  LLP, 
2171 India Street, Suite C, San Diego, CA 92101-1755; voice: 619-233-9464; fax: 619-702-
6911; e-mail: rlynn@lynnfortunelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Robert H. Lynn 
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Resolution 01-06-2009 
 

 
Commercial and Industrial Property Tax: Revised Limits For Annual Reassessment 

 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the 
California Legislature to submit to the voters of California a referendum for an Amendment to 
Article XIII A, Section 2, of the Constitution of California to read as follows:
1 

Article XIII A, SEC. 2. 1 
 (a) The "full cash value" means the county assessor's valuation of real property as 2 
shown on the 1975-76 tax bill under "full cash value" or, thereafter, the appraised value of 3 
real property when purchased, newly constructed, or a change in ownership has occurred 4 
after the 1975 assessment. All real property not already assessed up to the 1975-76 full cash 5 
value may be reassessed to reflect that valuation. For purposes of this section, "newly 6 
constructed" does not include real property that is reconstructed after a disaster, as declared 7 
by the Governor, where the fair market value of the real property, as reconstructed, is 8 
comparable to its fair market value prior to the disaster. Also, the term "newly constructed" 9 
does not include the portion of reconstruction or improvement to a structure, constructed of 10 
unreinforced masonry bearing wall construction, necessary to comply with any local 11 
ordinance relating to seismic safety during the first 15 years following that reconstruction or 12 
improvement. However, the Legislature may provide that under appropriate circumstances 13 
and pursuant to definitions and procedures established by the Legislature, any person over 14 
the age of 55 years who resides in property that is eligible for the homeowner's exemption 15 
under subdivision (k) of Section 3 of Article XIII and any implementing legislation may 16 
transfer the base year value of the property entitled to exemption, with the adjustments 17 
authorized by subdivision (b), to any replacement dwelling of equal or lesser value located 18 
within the same county and purchased or newly constructed by that person as his or her 19 
principal residence within two years of the sale of the original property. For purposes of this 20 
section, "any person over the age of 55 years" includes a married couple one member of 21 
which is over the age of 55 years. For purposes of this section, "replacement dwelling" 22 
means a building, structure, or other shelter constituting a place of abode, whether real 23 
property or personal property, and any land on which it may be situated. For purposes of this 24 
section, a two-dwelling unit shall be considered as two separate single-family dwellings.  25 
This paragraph shall apply to any replacement dwelling that was purchased or newly 26 
constructed on or after November 5, 1986.  27 
 In addition, the Legislature may authorize each county board of supervisors, after 28 
consultation with the local affected agencies within the county's boundaries, to adopt an 29 
ordinance making the provisions of this subdivision relating to transfer of base year value 30 
also applicable to situations in which the replacement dwellings are located in that county 31 
and the original properties are located in another county within this State. For purposes of 32 
this paragraph, "local affected agency" means any city, special district, school district, or 33 
community college district that receives an annual property tax revenue allocation. This 34 
paragraph shall apply to any replacement dwelling that was purchased or newly constructed 35 
on or after the date the county adopted the provisions of this subdivision relating to transfer 36 
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of base year value, but shall not apply to any replacement dwelling that was purchased or 37 
newly constructed before November 9, 1988. 38 
 The Legislature may extend the provisions of this subdivision relating to the transfer 39 
of base year values from original properties to replacement dwellings of homeowners over 40 
the age of 55 years to severely disabled homeowners, but only with respect to those 41 
replacement dwellings purchased or newly constructed on or after the effective date of this 42 
paragraph. 43 
 (b) The full cash value base may reflect from year to year the inflationary rate not to 44 
exceed 2 percent for any given year for real property used as a dwelling, real property with a 45 
value of five million dollars or less, and portions of real property that if assessed separately 46 
would satisfy either of the foregoing and 4 percent for all other real property, or reduction as 47 
show in the consumer price index or comparable data for the area under taxing jurisdiction, 48 
or may be reduced to reflect substantial damage, destruction or other factors causing a 49 
decline in value. Notwithstanding the foregoing, the 4% limitation set forth above shall be 50 
10% during the first 8 years after the passage of this provision. 51 
 [Sections (c) through (j) remain unchanged]52 

53 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law includes all real property in California under the protection of 
Proposition 13, California Constitution Article XIII-A, Section 2, passed by the voters on June 6, 
1978 which precludes annual reassessments of the value of all real property. 
 
This Resolution: Requests the legislature to submit to the voters a referendum for a constitutional 
amendment to remove commercial and industrial properties with a value over $5 Million on 
1/1/10 from continued protection against annual reassessment. In addition, businesses that leased 
property that had an assessed value of less then $5 million , if such leased property were to be 
assessed separately, would also be exempt from such increased annual reassessment. 
 
The Problem: Proposition 13 prohibited annual reassessment of the value of real property in 
California and did not distinguish between property uses. This has resulted in a substantial 
reduction in property tax revenue for state and local governments in California over the past 30 
years. This has been particularly evident during recent years due to economic recessions. 
 
The consequences of this drastic reduction of tax revenue threatens to affect every type of 
government service provided by state and local governments and special districts in this state, 
including, Education, Healthcare, Public Safety Services, The Judicial System, Recreation 
Services, Environmental Protection, Child Protection, Transportation Services, and every other 
governmental function. 
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This Resolution suggests a modest but significant change in Proposition 13. It does not apply that 
change to real property used for residential purposes–either by homeowner or apartment owner–
or to commercial or industrial property with a value of less than $5 Million. The purpose of these 
exemptions is to continue the protection of individuals, with respect to their homes or 
apartments, and small businesses. Recent opinion surveys indicate that a majority of the residents 
of California favor this modification and would support it if given the opportunity to consider it 
as a constitutional amendment. This resolution asks that the legislature approve a referendum 
allowing the voters of California an opportunity to make that choice. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dennis S. Weaver, McDonnell & Weaver, 
4091-24th Street, San Francisco, CA 94114, Telephone (415) 641-0700, Fax (415) 641-0795, 
e-mail: HaveAGoodDay@msn.com. 
 
RESPONSIBLE FLOOR DELEGATE: Dennis S. Weaver 
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Resolution 02-01-2009 
 

Foreclosure: Automatic Stay 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code section 2924.1, to read as follows: 
1 

§2924.1 1 
 a) At any time after the posting of a notice of sale as described in section 2924f, the 2 
owner of the property subject to sale pursuant to said notice may file and serve a verified 3 
petition for a stay of the sale with the Superior Court in the county where the property is 4 
located.  The filing of the petition shall automatically stay the sale of the property for a 5 
period of 120 days, unless the court earlier dismisses te petition. 6 
 b) The petition shall contain the following recitals, and shall be signed under 7 
penalty of perjury by the property owner: 1) that the petitioner is a record title holder of the 8 
property; 2) that the petitioner is an individual; 3) that the property is the principal residence 9 
of the petitioner; 4) that the petitioner is currently unable to make full monthly payments on 10 
the note secured by the deed of trust pursuant to which the sale has been noticed without 11 
causing undue hardship to the petitioner and/or the petitioner’s family; and 5) that the 12 
attached schedule of income and expenses of the petitioner is true and correct.  Attached to 13 
the petition shall be a schedule showing on a monthly basis all sources of income of the 14 
petitioner and members of the petitioner’s family living with petitioner on the property and 15 
all necessary expenses of the petitioner and all persons dependent upon the petitioner.  A 16 
copy of the petition and schedule shall be served on the beneficiary and the trustee of the 17 
deed of trust within five days of the filing of the petition. 18 
 c) Within thirty days after service of the petition, the beneficiary of the deed of trust 19 
may file a return to the petition contesting the truth of any matter alleged in the petition and 20 
requesting a hearing on the petition.  The court shall set a hearing on the request of the 21 
beneficiary not less than ten court days after the filing of the petition, and the beneficiary 22 
shall give the petitioner at least seven court days notice of the time and place of the hearing 23 
to the petitioner. 24 
 d) The sole issue at the hearing held pursuant to subsection c), above, shall be 25 
whether any of the allegations in the petition are false.  The beneficiary shall have the burden 26 
of proof at such hearing.  If the court finds that one or more of the allegations of the petition 27 
are false, it shall dismiss the petition.  Otherwise the return to the petition shall be denied and 28 
the automatic stay of subsection a) shall continue. 29 
 e) During the 120-day stay, the parties shall be required to participate in a court 30 
supervised mediation for the purpose of determining whether they can agree on a 31 
modification of the terms of the note and deed of trust that will permit the petitioner to avoid 32 
a foreclosure sale of the property.  The beneficiary shall pay for the costs of mediation, but 33 
may add such costs to the amount due under the note and deed of trust.  Any agreement to 34 
modify the terms of the note and deed of trust shall be signed by the parties and recorded 35 
with the County Recorder.36 

37 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing law when a note and deed of trust is in default, the property owner 
has a period of 90 days after recording of the notice of default to cure the default, and then 
another 21 or more days (depending on when the trustee’s sale is scheduled) to pay the note in 
full in order to avoid foreclosure.  This generally is insufficient time for a property owner to 
arrange re-financing or other measures to cure the default.  A court may only enjoin the trustee’s 
sale upon a complaint and motion by the property owner meeting the criteria for a preliminary 
injunction.  Aside from being an expensive procedure, a preliminary injunction will usually only 
be granted if the owner can show some defect in the deed of trust or the foreclosure procedures. 
 
This Resolution: Would give homeowners who are unable to pay their home loans without undue 
hardship (or perhaps not at all) an additional 120 days to attempt to either re-finance or negotiate 
modifications of the terms of the loans with their lenders that will allow them to remain in their 
homes. 
 
The Problem:  It is well documented that home foreclosures are at an all time high due to a 
combination of the distressed economy and the fact that many homeowners entered into ill-
advised home loans with low “teaser” rates and big upward adjustments in payments after an 
introductory period.  Also many of these products were for relatively short periods on the 
assumption the homeowner would re-financed after a few years.  The high incidence of 
foreclosures is having a negative effect on the overall economy and, until something is done to 
stem the tide of foreclosures, the economy is unlikely to recover; because the assets of financial 
institutions represented by the home loans continue to deteriorate and add to the frozen credit 
markets. 
 
The modifications proposed here would be a “win-win” for both the homeowner and the lender, 
as the loan would once again become a performing asset.  In addition, in the case of 
unemployment being the reason for the homeowner’s default, this provision would allow a total 
of 240 days for the homeowner to become re-employed and hopefully be able to resume 
payments on the home loan. 
 
 

IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman. LLP. 50 
California Street, 34th Floor, San Francisco, California 94111. Tel: 415-438-7245; Fax: 415-398-
2438; E-Mail jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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Resolution 02-02-2009 
 
Requiring Assignment of Deed of Trust to Be Recorded 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 2934 to read as follows:
1 

§ 2934 1 
No Any assignment of a mortgage or and any assignment of the beneficial interest 2 

under a deed of trust shall be valid unless it is may be recorded, and from the time the same 3 
is filed for record operates as constructive notice of the contents thereof to all persons; and 4 
any instrument by which any mortgage or deed of trust of, lien upon or interest in real 5 
property, (or by which any mortgage of, lien upon or interest in personal property a 6 
document evidencing or creating which is required or permitted by law to be recorded), is 7 
subordinated or waived as to priority may be recorded, and from the time the same is filed for 8 
record operates as constructive notice of the contents thereof, to all persons.9 

10 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Civil Code section 2934 allows recording of assignments of mortgages and deeds 
of trust, but does not require the same.   
 
This Resolution:   This Resolution would require that any assignment of a mortgage or deed of 
trust be recorded in order to be valid.   
 
The Problem:  In recent years in California, mortgage brokers and lenders have packaged 
mortgages and deeds of trust and assigned the same, to the point where borrowers are unclear as 
to the true identity of the investor or lender that actually holds the promissory note which their 
deed of trust secures.  This occurs because such assignments are not made public record unless 
and until the beneficiary of the deed of trust notices a trustee’s sale after a default.  This 
resolution is intended to make it clear that any transaction through which the beneficial interest 
of a mortgage or deed of trust is assigned must be recorded to be valid.  The effect of this would 
be that the borrower would always have access to the true identity of the person or entity to 
whom the borrower actually owes the debt, and make the task of negotiating any difficulties with 
payment more straightforward.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
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AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 434-6787, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:    K. Martin White 
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Resolution 02-03-2009 
 
Construction: Recording Notice of Commencement of Work 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add new Civil Code sections 3091.5 and 3117.5 to read as follows:

§ 3091.5. 1 
“Notice of commencement” means a written notice, signed and verified by the owner 2 

or his or her agent, containing all of the following: 3 
 (a) The date of commencement. 4 
 (b) The name and address of the owner. 5 
 (c) The nature of the interest or estate of the owner. 6 
 (d) A description of the site sufficient for identification, containing the street address 7 
of the site, if any. If a sufficient legal description of the site is given, the validity of the notice 8 
shall not, however, be affected by the fact that the street address recited is erroneous or that 9 
such street address is omitted. 10 
 (e) The name of the original contractor, if any, or if the notice is given only of 11 
commencement of a contract for a particular portion of such work of improvement, as 12 
provided in Section 3117.5, then the name of the original contractor under such contract, and 13 
a general statement of the kind of work to be done or materials to be furnished pursuant to 14 
such contract. 15 
 (f) The expiration date of the notice of commencement. If the contract between the 16 
owner and the original contractor named in the notice of commencement provides for a 17 
period of time for completion of the construction of the work of improvement greater than 1 18 
year, the notice of commencement must state that it is effective for a period of 1 year plus 19 
any additional period of time. 20 
 An owner or his or her agent, before actually commencing any work of improvement, 21 
or recommencing completion of any work of improvement after default or abandonment, 22 
may record a notice of commencement, provided that the notice of commencement is 23 
recorded in the office of the county recorder of the county in which the site is located, within 24 
10 days after such commencement. A notice of commencement in otherwise proper form, 25 
verified and containing the information required by this section together with notarized 26 
acknowledgment shall be accepted by the recorder for recording. 27 
 If there is more than one owner, any notice of commencement signed by less than all 28 
of such co-owners shall recite the names and addresses of all of such co-owners; and 29 
provided further, that any notice of commencement signed by a successor in interest shall 30 
recite the names and addresses of his or her transferor or transferors. 31 
 If the work of improvement described in the notice of commencement is not actually 32 
commenced within 90 days after the recording thereof, such notice of commencement shall 33 
be void and of no further effect. 34 
 For the purpose of this section, owner is defined as set forth in subdivision (g) of 35 
Section 3092. 36 
 37 
§3117.5. 38 
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Where the work of improvement is not to be made pursuant to one original contract 39 
for the work of improvement but is to be made in whole or in part pursuant to two or more 40 
original contracts, each covering a particular portion of the work of improvement, the owner 41 
may, within 10 days after commencement of any such contract for a particular portion of the 42 
work of improvement, record a notice of commencement.43 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Certain other states permit a lender to record a notice of commencement of work 
to better determine whether the lender or the borrower is liable for defective construction, 
particularly in the event of foreclosure. California does not have a provision to permit such 
recording. 
 
This Resolution:  The added sections allow the lender who, upon foreclosure, becomes the owner 
of the project to evidence the commencement of work, thereby avoiding the time and legal fees 
in court to prove same, which is often difficult to prove. This is particularly important when 
construction defects arise. It provides certainty as to whether the borrower/prior owner or the 
lender/new owner will be liable for same, depending upon who did the work and when it was 
done. This may also be a benefit to contractors because mechanics liens have priority on the date 
of commencement of work. The notice of commencement would be a way for the contractor to 
evidence same. 
 
The Problem:  In foreclosure situations, where there may be liability for construction defects, it 
is often difficult to identify or prove who is responsible for the defective work. Is it the lender or 
the borrower?  Without recording a notice of commencement of work, the parties are left to 
arbitrate or litigate the matter to make such a determination. Legal fees, court time and fees may 
be unnecessarily expended. 
 
IMPACT STATEMENT: 
 
The proposed resolution does not affect any other law, statute or code. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Eric A. Altoon, Holme Roberts & Owen 
LLP, 800 West Olympic Boulevard, 4th Floor, Los Angeles, CA 90015, 213/572-4355, fax 
213/572-4400, eric.altoon@hro.com 
 
RESPONSIBLE FLOOR DELEGATE:  Paula Reddish Zinnemann 
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Resolution 02-04-2009 
 
Notice of Intent to Perfect Claim for Adverse Possession 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Revenue and Taxation Code section 610 to read as follows: 
 

§ 610. 1 
(a) Land once described on the roll need not be described a second time, but any 2 

person, claiming and desiring to be assessed for it, may shall have his or her name inserted 3 
with that of the assessee. 4 

(b) A person is “claiming” property for purposes of subdivision (a) only if he or she 5 
provides the assessor with one of the following supporting documents: 6 

(1) A certified copy of a deed, judgment, or other instrument that creates or legally 7 
verifies that person’s ownership interest in the property. 8 

(2) A certified copy of a document creating that person’s security interest in the 9 
property. 10 

(3) His or her declaration, under penalty of perjury, that he or she currently has 11 
possession of the property and intends to be assessed for the property in order to perfect a 12 
claim in adverse possession.13 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not make it mandatory that any person claiming to be assessed for property 
shall have his or her name added to the roll in addition with that of the original assessee. 
Subdivision (a) and (b) create an ambiguity in that subdivision (a) uses permissive language, 
while subdivision (b) uses mandatory language. The law makes no sense as a permissive statute. 
 
This Resolution:  The revision will clarify what was originally intended by subdivision (b) (3), 
that if a person is claiming adverse possession, he or she must have his or her name added to the 
roll, and submit a declaration to the assessor, so when the true owner gets the tax bill, it shows 
that someone else has been added to the tax bill and the true owner is on notice that someone else 
may be claiming title. 
 
The Problem:  Without the above, it appears that section 610 (a) is permissive, not mandatory, 
and that the declaration in (b) (3) is an option and not a requirement for a claimant in adverse 
possession. First, Section 610 makes no sense as a permissive statute as no one would ever be 
required to submit the declaration, so why would anyone ever do it? Second, there is fraud in the 
area of “professional adverse possessors” who find land with delinquent taxes of at least five 
years, which land is oftentimes abandoned, and they pay only the past due taxes and never 
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actually occupy the property. The fraudulent adverse claimant then files suit for adverse 
possession and oftentimes obtains a default judgment because the land is abandoned and no one 
responds to the suit. Then, as part of the default prove up hearing, the professional adverse 
possessor fraudulently claims that the claimant had actual possession for five years, when all that 
occurred was that the claimant only recently paid five years of delinquent back taxes. 
 

In essence, all the professional adverse possessor does is pay the back taxes, but never 
actually occupies the property. 
 
IMPACT STATEMENT: 
 
This proposed amendment does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Brant Dveirin, Best, Best & Krieger, LLP, 
300 South Grand Avenue, 25th Floor, Los Angeles, CA 90071, 213/617-7491, fax 213/617-7480, 
brant.dveirin@bbklaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Paula Reddish Zinnemann 



02-05-1 

Resolution 02-05-2009 
 

Landlord-Tenant: Renter Protections Following Foreclosure 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code Sections 789.3 to read as follows: 
 

§789.3 1 
(a) A landlord shall not with intent to terminate the occupancy under any lease or 2 

other tenancy or estate at will, however created, of property used by a tenant as his residence 3 
willfully cause, directly or indirectly, the interruption or termination of any utility service 4 
furnished the tenant, including, but not limited to, water, heat, light, electricity, gas, 5 
telephone, elevator, or refrigeration, whether or not the utility service is under the control of 6 
the landlord. 7 

(b) In addition, a landlord shall not, with intent to terminate the occupancy under any 8 
lease or other tenancy or estate at will, however created, of property used by a tenant as his or 9 
her residence, willfully do any of the following: 10 

(1) Prevent the tenant from gaining reasonable access to the property by changing the 11 
locks or using a bootlock or by any other similar method or device;. 12 

(2) Remove outside doors or windows; or. 13 
(3) Remove from the premises the tenant's personal property, the furnishings, or any 14 

other items without the prior written consent of the tenant, except when done pursuant to the 15 
procedure set forth in Chapter 5 (commencing with Section 1980) of Title 5 of Part 4 of 16 
Division 3. 17 

Nothing in this subdivision shall be construed to prevent the lawful eviction of a 18 
tenant by appropriate legal authorities, nor shall anything in this subdivision apply to 19 
occupancies defined by subdivision (b) of Section 1940. 20 

(c) Any landlord who violates this section shall be liable to the tenant in a civil action 21 
for all of the following: 22 

(1) Actual damages of the tenant. 23 
(2) An amount not to exceed one hundred dollars ($100) for each day or part thereof 24 

the landlord remains in violation of this section.  In determining the amount of such award, 25 
the court shall consider proof of such matters as justice may require; however, in no event 26 
shall less than two hundred fifty dollars ($250) be awarded for each separate cause of action.  27 
Subsequent or repeated violations, which are not committed contemporaneously with the 28 
initial violation, shall be treated as separate causes of action and shall be subject to a separate 29 
award of damages. 30 

(d) In any action under subdivision (c) the court shall award reasonable attorney's fees 31 
to the prevailing party.  In any such action the tenant may seek appropriate injunctive relief 32 
to prevent continuing or further violation of the provisions of this section during the 33 
pendency of the action.  The remedy provided by this section is not exclusive and shall not 34 
preclude the tenant from pursuing any other remedy which the tenant may have under any 35 
other provision of law. 36 

(e) For purposes of this section: 37 
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(1) "Landlord" includes, but is not limited to, a fee simple owner or owners of the 38 
property, and any successor or successors in interest to the landlord's interest in the property, 39 
including, but not limited to, interests acquired through the provisions of Chapter 2 40 
(commencing with Section 2920) of Title 14 of Part 4 of Division 3.  41 

(2) "Tenant" includes a tenant occupying the property pursuant to a fixed-term 42 
tenancy, a periodic tenancy, a tenancy at will, and a tenancy at sufferance, a subtenant, a 43 
lawful occupant, and any of the above persons who lawfully occupied the property 44 
immediately prior to the owner's acquisition of the property.45 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law governs the termination of tenancies and generally requires landlords 
to return security deposits with exceptions for specified damages.  Existing law also prevents 
landlords from harassing tenants by changing locks, removing doors and windows and entering 
the premises in an attempt to force the tenant to move. 
 
This Resolution: This resolution expands the definition of landlord to include successors in 
interest to an original landlord including those persons or entities acquiring a property through 
foreclosure.  It defines tenants as any lawful occupant who occupied a property immediately 
prior to the time a successor in interest to the original landlord acquired the property. 
 
The Problem: With the rise of subprime mortgages over the last several years, there has been a 
substantial increase in property bought as an investment.  Much of that investment has been 
through adjustable rate mortgages. 
 
Much of that investment property has been rented to provide income to pay mortgages.  As the 
adjustable rates on the mortgages change, many owners find themselves facing foreclosures. 
 
The tenants in those properties who have paid rent and provided security deposits are suddenly 
forced out of their homes with little or no advance warning. 
 
The California Legislature and Gov. Arnold Schwarznegger have provided tenants with some 
measure of protection by increasing the time to move after a notice to quit is given from 30 to 60 
days. 
 
This measure would give tenants additional protection by defining landlords to include 
successors in interest to the landlord's property, including any interest acquired pursuant to 
foreclosure.  It would revise various protections under existing law including prohibitions against 
changing locks, blocking access to premises or removing personal property, so that lenders or 
other successors in interest must honor these protections after a foreclosure sale. 
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IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market Street, #1264, 
San Francisco, CA 94102, voice 415-397-1060, fax 415-397-3077, email message: 
rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch  
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Resolution 02-06-2009 
 
Landlord-Tenant: Return of Tenant’s Security Deposits Following Foreclosure 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1950.5, to read as follows:

§1950.5 1 
(a) This section applies to security for a rental agreement for residential property that 2 

is used as the dwelling of the tenant. 3 
(b) As used in this section, "security" means any payment, fee, deposit or charge, 4 

including, but not limited to, any payment, fee, deposit, or charge, except as provided in 5 
Section 1950.6, that is imposed at the beginning of the tenancy to be used to reimburse the 6 
landlord for costs associated with processing a new tenant or that is imposed as an advance 7 
payment of rent, used or to be used for any purpose, including, but not limited to, any of the 8 
following: 9 

(1) The compensation of a landlord for a tenant's default in the payment of rent. 10 
(2) The repair of damages to the premises, exclusive of ordinary wear and tear, 11 

caused by the tenant or by a guest or licensee of the tenant. 12 
(3) The cleaning of the premises upon termination of the tenancy necessary to return 13 

the unit to the same level of cleanliness it was in at the inception of the tenancy. The 14 
amendments to this paragraph enacted by the act adding this sentence shall apply only to 15 
tenancies for which the tenant's right to occupy begins after January 1, 2003.  16 

(4) To remedy future defaults by the tenant in any obligation under the rental 17 
agreement to restore, replace, or return personal property or appurtenances, exclusive of 18 
ordinary wear and tear, if the security deposit is authorized to be applied thereto by the rental 19 
agreement. 20 

(c) A landlord may not demand or receive security, however denominated, in an 21 
amount or value in excess of an amount equal to two months' rent, in the case of unfurnished 22 
residential property, and an amount equal to three months' rent, in the case of furnished 23 
residential property, in addition to any rent for the first month paid on or before initial 24 
occupancy. This subdivision does not prohibit an advance payment of not less than six 25 
months' rent if the term of the lease is six months or longer. This subdivision does not 26 
preclude a landlord and a tenant from entering into a mutual agreement for the landlord, at 27 
the request of the tenant and for a specified fee or charge, to make structural, decorative, 28 
furnishing, or other similar alterations, if the alterations are other than cleaning or repairing 29 
for which the landlord may charge the previous tenant as provided by subdivision (e). 30 

(d) Any security shall be held by the landlord for the tenant who is party to the lease 31 
or agreement. The claim of a tenant to the security shall be prior to the claim of any creditor 32 
of the landlord.  33 

(e) The landlord may claim of the security only those amounts as are reasonably 34 
necessary for the purposes specified in subdivision (b). The landlord may not assert a claim 35 
against the tenant or the security for damages to the premises or any defective conditions that 36 
preexisted the tenancy, for ordinary wear and tear or the effects thereof, whether the wear 37 
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and tear preexisted the tenancy or occurred during the tenancy, or for the cumulative effects 38 
of ordinary wear and tear occurring during any one or more tenancies. 39 

(f) (1) Within a reasonable time after notification of either party's intention to 40 
terminate the tenancy, or before the end of the lease term, the landlord shall notify the tenant 41 
in writing of his or her option to request an initial inspection and of his or her right to be 42 
present at the inspection. The requirements of this subdivision do not apply when the tenancy 43 
is terminated pursuant to subdivision (2), (3), or (4) of Section 1161 of the Code of Civil 44 
Procedure. At a reasonable time, but no earlier than two weeks before the termination or the 45 
end of lease date, the landlord, or an agent of the landlord, shall, upon the request of the 46 
tenant, make an initial inspection of the premises prior to any final inspection the landlord 47 
makes after the tenant has vacated the premises. The purpose of the initial inspection shall be 48 
to allow the tenant an opportunity to remedy identified deficiencies, in a manner consistent 49 
with the rights and obligations of the parties under the rental agreement, in order to avoid 50 
deductions from the security. If a tenant chooses not to request an initial inspection, the 51 
duties of the landlord under this subdivision are discharged. If an inspection is requested, the 52 
parties shall attempt to schedule the inspection at a mutually acceptable date and time. The 53 
landlord shall give at least 48 hours' prior written notice of the date and time of the inspection 54 
if either a mutual time is agreed upon, or if a mutually agreed time cannot be scheduled but 55 
the tenant still wishes an inspection. The tenant and landlord may agree to forgo the 48-hour 56 
prior written notice by both signing a written waiver. The landlord shall proceed with the 57 
inspection whether the tenant is present or not, unless the tenant previously withdrew his or 58 
her request for the inspection. 59 

(2) Based on the inspection, the landlord shall give the tenant an itemized statement 60 
specifying repairs or cleaning that are proposed to be the basis of any deductions from the 61 
security the landlord intends to make pursuant to paragraphs (1) to (4), inclusive of 62 
subdivision (b). This statement shall also include the texts of paragraphs (1) to (4), inclusive, 63 
of subdivision (b). The statement shall be given to the tenant, if the tenant is present for the 64 
inspection, or shall be left inside the premises. 65 

(3) The tenant shall have the opportunity during the period following the initial 66 
inspection until termination of the tenancy to remedy identified deficiencies, in a manner 67 
consistent with the rights and obligations of the parties under the rental agreement, in order to 68 
avoid deductions from the security. 69 

(4) Nothing in this subdivision shall prevent a landlord from using the security for 70 
deductions itemized in the statement provided for in paragraph (2) that were not cured by the 71 
tenant so long as the deductions are for damages authorized by this section. 72 

(5) Nothing in this subdivision shall prevent a landlord from using the security for 73 
any purpose specified in paragraphs (1) to (4), inclusive, of subdivision (b) that occurs 74 
between completion of the initial inspection and termination of the tenancy or was not 75 
identified during the initial inspection due to the presence of a tenant's possessions. 76 

(g) (1) No later than 21 calendar days after the tenant has vacated the premises, but 77 
not earlier than the time that either the landlord or the tenant provides a notice to terminate 78 
the tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civil Procedure, or 79 
not earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord 80 
shall furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy of 81 
an itemized statement indicating the basis for, and the amount of, any security received and 82 
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the disposition of the security and shall return any remaining portion of the security to the 83 
tenant.  84 

(2) Along with the itemized statement, the landlord shall also include copies of 85 
documents showing charges incurred and deducted by the landlord to repair or clean the 86 
premises, as follows: 87 

(A) If the landlord or landlord's employee did the work, the itemized statement shall 88 
reasonably describe the work performed. The itemized statement shall include the time spent 89 
and the reasonable hourly rate charged. 90 

(B) If the landlord or landlord's employee did not do the work, the landlord shall 91 
provide the tenant a copy of the bill, invoice, or receipt supplied by the person or entity 92 
performing the work. The itemized statement shall provide the tenant with the name, address, 93 
and telephone number of the person or entity, if the bill, invoice, or receipt does not include 94 
that information. 95 

(C) If a deduction is made for materials or supplies, the landlord shall provide a copy 96 
of the bill, invoice, or receipt. If a particular material or supply item is purchased by the 97 
landlord on an ongoing basis, the landlord may document the cost of the item by providing a 98 
copy of a bill, invoice, receipt, vendor price list, or other vendor document that reasonably 99 
documents the cost of the item used in the repair or cleaning of the unit. 100 

(3) If a repair to be done by the landlord or the landlord's employee cannot reasonably 101 
be completed within 21 calendar days after the tenant has vacated the premises, or if the 102 
documents from a person or entity providing services, materials, or supplies are not in the 103 
landlord's possession within 21 calendar days after the tenant has vacated the premises, the 104 
landlord may deduct the amount of a good faith estimate of the charges that will be incurred 105 
and provide that estimate with the itemized statement. If the reason for the estimate is 106 
because the documents from a person or entity providing services, materials, or supplies are 107 
not in the landlord's possession, the itemized statement shall include the name, address, and 108 
telephone number of the person or entity. Within 14 calendar days of completing the repair or 109 
receiving the documentation, the landlord shall complete the requirements in paragraphs (1) 110 
and (2) in the manner specified. 111 

(4) The landlord need not comply with paragraph (2) or (3) if either of the following 112 
apply: 113 

(A) The deductions for repairs and cleaning together do not exceed one hundred 114 
twenty-five dollars ($125). 115 

(B) The tenant waived the rights specified in paragraphs (2) and (3). The waiver shall 116 
only be effective if it is signed by the tenant at the same time or after a notice to terminate a 117 
tenancy under Section 1946 or 1946.1 has been given, a notice under Section 1161 of the 118 
Code of Civil Procedure has been given, or no earlier than 60 calendar days prior to the 119 
expiration of a fixed-term lease. The waiver shall substantially include the text of paragraph 120 
(2). 121 

(5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2) and 122 
(3) when a tenant makes a request for documentation within 14 calendar days after receiving 123 
the itemized statement specified in paragraph (1).  The landlord shall comply within 14 124 
calendar days after receiving the request from the tenant. 125 
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(6) Any mailings to the tenant pursuant to this subdivision shall be sent to the address 126 
provided by the tenant.  If the tenant does not provide an address, mailings pursuant to this 127 
subdivision shall be sent to the unit that has been vacated. 128 

(h) Upon termination of the landlord's interest in the premises, whether by voluntary 129 
or involuntary by sale, trustee sale, assignment, death, appointment of receiver or otherwise, 130 
the landlord or the landlord's agent shall, within a reasonable time, do one of the following 131 
acts, either of which shall relieve the landlord of further liability with respect to the security 132 
held: 133 

(1) Transfer the portion of the security remaining after any lawful deductions made 134 
under subdivision (e) to the landlord's successor in interest. The landlord shall thereafter 135 
notify the tenant by personal delivery or by first-class mail, postage prepaid, of the transfer, 136 
of any claims made against the security, of the amount of the security deposited, and of the 137 
names of the successors successor in interest, their address, and their telephone number. If 138 
the notice to the tenant is made by personal delivery, the tenant shall acknowledge receipt of 139 
the notice and sign his or her name on the landlord's copy of the notice. 140 

(2) Return the portion of the security remaining after any lawful deductions made 141 
under subdivision (e) to the tenant, together with an accounting as provided in subdivision 142 
(g). 143 

(i) Prior to the voluntary transfer of a landlord's interest in the premises, the landlord 144 
shall deliver to the landlord's successor in interest a written statement indicating the 145 
following: 146 

(1) The security remaining after any lawful deductions are made. 147 
(2) An itemization of any lawful deductions from any security received. 148 
(3) His or her election under paragraph (1) or (2) of subdivision (h). 149 
This subdivision does not affect the validity of title to the real property transferred in 150 

violation of this subdivision. 151 
(j) In the event of noncompliance with subdivision (h), the landlord's successors 152 

successor in interest shall be jointly and severally liable with the landlord for repayment of 153 
the security, or that portion thereof to which the tenant is entitled, when and as provided in 154 
subdivisions (e) and (g). A successor in interest of a landlord may not require the tenant to 155 
post any security to replace that amount not transferred to the tenant or successors successor 156 
in interest as provided in subdivision (h), unless and until the successor in interest first makes 157 
restitution of the initial security as provided in paragraph (2) of subdivision (h) or provides 158 
the tenant with an accounting as provided in subdivision (g). 159 

This subdivision does not preclude a successor in interest from recovering from the 160 
tenant compensatory damages that are in excess of the security received from the landlord 161 
previously paid by the tenant to the landlord. 162 

Notwithstanding this subdivision, if, upon inquiry and reasonable investigation, a 163 
landlord's successor in interest has a good faith belief that the lawfully remaining security 164 
deposit is transferred to him or her or returned to the tenant pursuant to subdivision (h), he or 165 
she is not liable for damages as provided in subdivision (l), or any security not transferred 166 
pursuant to subdivision (h). 167 

(k) Upon receipt of any portion of the security under paragraph (1) of subdivision (h), 168 
the landlord's successors successor in interest shall have all of the rights and obligations of a 169 
landlord holding the security with respect to the security. 170 
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(l) The bad faith claim or retention by a landlord or the landlord's successors s 171 
successor in interest of the security or any portion thereof in violation of this section, or the 172 
bad faith demand of replacement security in violation of subdivision (j), may subject the 173 
landlord or the landlord's successors successor in interest to statutory damages of up to twice 174 
the amount of the security, in addition to actual damages. The court may award damages for 175 
bad faith whenever the facts warrant that award, regardless of whether the injured party has 176 
specifically requested relief. In any action under this section, the landlord or the landlord's 177 
successors successor in interest shall have the burden of proof as to the reasonableness of the 178 
amounts claimed or the authority pursuant to this section to demand additional security 179 
deposits. 180 

(m) No lease or rental agreement may contain any provision characterizing any 181 
security as "nonrefundable." 182 

(n) Any action under this section may be maintained in small claims court if the 183 
damages claimed, whether actual or statutory or both, are within the jurisdictional amount 184 
allowed by Section 116.220 or 116.221 of the Code of Civil Procedure. 185 

(o) Proof of the existence of and the amount of a security deposit may be established 186 
by any credible evidence, including, but not limited to, a canceled check, a receipt, a lease 187 
indicating the requirement of a deposit as well as the amount, prior consistent statements or 188 
actions of the landlord or tenant, or a statement under penalty of perjury that satisfies the 189 
credibility requirements set forth in Section 780 of the Evidence Code. 190 

(p) For purposes of this section, "successor in interest" includes all successors in 191 
interest, and includes, but is not limited to, a fee simple owner or owners of the property, and 192 
any successor or successors in interest to the landlord's interest in the property, including, but 193 
not limited to, interests acquired through the provisions of Chapter 2 (commencing with 194 
Section 2920) of Title 14. If a successor in interest has acquired the property pursuant to 195 
Chapter 2 (commencing with Section 2920) of Title 14, there shall be a rebuttable 196 
presumption that the amount of the deposit is equal to one month's rent. 197 

(q) The amendments to this section made during the 1985 portion of the 1985-86 198 
Regular Session of the Legislature that are set forth in subdivision (e) are declaratory of 199 
existing law. 200 

(qr) The amendments to this section made during the 2003 portion of the 2003-04 201 
Regular Session of the Legislature that are set forth in paragraph (1) of subdivision (f) are 202 
declaratory of existing law.203 

 (Proposed new language underlined; language to be deleted stricken) 
  
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law governs the termination of tenancies and generally requires landlords 
to return security deposits with exceptions for specified damages.  
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This Resolution: This resolution expands the definition of landlord to include successors in 
interest to an original landlord including those persons or entities acquiring a property through 
foreclosure.  It also establishes a presumption that a security deposit is equal to one month’s rent. 
 
The Problem: With the rise of subprime mortgages over the last several years, there has been a 
substantial increase in property bought as an investment.  Much of that investment has been 
through adjustable rate mortgages. 
 
Much of that investment property has been rented to provide income to pay mortgages.  As the 
adjustable rates on the mortgages change, many owners find themselves facing foreclosures. 
 
The tenants in those properties who have paid rent and provided security deposits are suddenly 
forced out of their homes with little or no advance warning. 
 
The California Legislature and Gov. Arnold Schwarznegger have provided tenants with some 
measure of protection by increasing the time to move after a notice to quit is given from 30 to 60 
days. 
 
This measure would give tenants additional protection by defining landlords to include 
successors in interest to the landlord's property, including any interest acquired pursuant to 
foreclosure.  It would revise various protections under existing law including prohibitions against 
refusing to return security deposits, so that lenders or other successors in interest must honor 
these protections after a foreclosure sale. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market Street, #1264, 
San Francisco, CA 94102, voice 415-397-1060, fax 415-397-3077, email message: 
rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch  
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Resolution 02-07-2009 
 
Landlord-Tenant: Payment of Renter’s Utility Bills Following Foreclosure 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code section 1942.2, to amend Civil Code section 1962, to 
amend Public Utilities Code sections 777.1, 10009.1, 12822.1, and 16481.1, and to repeal Public 
Utilities Code sections 777, 10009,12822, and 16481 to read as follows: 

§1942.2 1 
 A tenant who has made a payment to a utility pursuant to Section 777.1, 10009.1, 2 

12822.1, or 16481.1 of the Public Utilities Code may deduct the payment from the rent as 3 
provided in that section. 4 

 5 
§1962 6 

(a) Any owner of a dwelling structure specified in Section 1961 or a party signing a 7 
rental agreement or lease on behalf of the owner shall do all of the following: 8 

(1) Disclose therein the name, telephone number, and usual street address at which 9 
personal service may be effected of each person who is: 10 

(A) Authorized to manage the premises. 11 
(B) An owner of the premises or a person who is authorized to act for and on behalf 12 

of the owner for the purpose of service of process and for the purpose of receiving and 13 
receipting for all notices and demands. 14 

(2) Disclose therein the name, telephone number, and address of the person or entity 15 
to whom rent payments shall be made. 16 

(A) If rent payments may be made personally, the usual days and hours that the 17 
person will be available to receive the payments shall also be disclosed. 18 

(B) At the owner's option, the rental agreement or lease shall instead disclose the 19 
number of  either: 20 

(i) The account in a financial institution into which rent payments may be made, and 21 
the name and street address of the institution; provided that the institution is located within 22 
five miles of the rental property. 23 

(ii) The information necessary to establish an electronic funds transfer procedure for 24 
paying the rent. 25 

(3) Disclose therein the form or forms in which rent payments are to be made. 26 
(4) Provide a copy of the rental agreement or lease to the tenant within 15 days of its 27 

execution by the tenant. Once each calendar year thereafter, upon request by the tenant, the 28 
owner or owner's agent shall provide an additional copy to the tenant within 15 days. If the 29 
owner or owner's agent does not possess the rental agreement or lease or a copy of it, the 30 
owner or owner's agent shall instead furnish the tenant with a written statement stating that 31 
fact and containing the information required by paragraphs (1), (2), and (3) of subdivision 32 
(a). 33 

(b) In the case of an oral rental agreement, the owner, or a person acting on behalf of 34 
the owner for the receipt of rent or otherwise, shall furnish the tenant, within 15 days of the 35 
agreement, with a written statement containing the information required by paragraphs (1), 36 
(2), and (3) of subdivision (a). Once each calendar year thereafter, upon request by the 37 
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tenant, the owner or owner's agent shall provide an additional copy of the statement to the 38 
tenant within 15 days. 39 

(c) The information required by this section shall be kept current and this section shall 40 
extend to and be enforceable against any successor owner or manager, who shall comply 41 
with this section within 15 days of succeeding the previous owner or manager. 42 

(d) A party who enters into a rental agreement on behalf of the owner who fails to 43 
comply with this section is deemed an agent of each person who is an owner: 44 

(1) For the purpose of service of process and receiving and receipting for notices and 45 
demands. 46 

(2) For the purpose of performing the obligations of the owner under law and under 47 
the rental agreement. 48 

(3) For the purpose of receiving rental payments, which may be made in cash, by 49 
check, by money order, or in any form previously accepted by the owner or owner's agent, 50 
unless the form of payment has been specified in the oral or written agreement, or the tenant 51 
has been notified by the owner in writing that a particular form of payment is unacceptable. 52 

(e) Nothing in this section limits or excludes the liability of any undisclosed owner. 53 
(f) If the address provided by the owner does not allow for personal delivery, then it 54 

shall be conclusively presumed that upon the mailing of any rent or notice to the owner by 55 
the tenant to the name and address provided, the notice or rent is deemed receivable by the 56 
owner on the date posted, if the tenant can show proof of mailing to the name and address 57 
provided by the owner. 58 

(g) For purposes of this section, "successor owner" includes all successor owners, and 59 
includes, but is not limited to, a fee simple owner or owners of the property, and a successor 60 
owner whose interest was acquired through the provisions of Chapter 2 (commencing with 61 
Section 2920) of Title 14. However, a successor owner whose interest was acquired under 62 
that chapter need not comply with this section if the owner serves a notice pursuant to 63 
Section 1161b of the Code of Civil Procedure within 15 days after acquiring the property. 64 
 65 
§777 66 

(a) Whenever an electrical, gas, heat, or water corporation furnishes individually 67 
metered residential service to residential occupants in a multiunit residential structure, 68 
mobilehome park, or permanent residential structures in a labor camp, as defined in Section 69 
17008 of the Health and Safety Code, where the owner, manager, or operator is listed by the 70 
corporation as the customer of record, the corporation shall make every good faith effort to 71 
inform the residential occupants, by means of a notice, when the account is in arrears, that 72 
service will be terminated at least 10 days prior to termination.  The notice shall further 73 
inform the residential occupants that they have the right to become customers, to whom the 74 
service will then be billed, without being required to pay any amount which may be due on 75 
the delinquent account. 76 

(b) The corporation is not required to make service available to the residential 77 
occupants unless each residential occupant agrees to the terms and conditions of service and 78 
meets the requirements of law and the  corporation's rules and tariffs.  However, if one or 79 
more of the residential occupants are willing and able to assume responsibility for the entire 80 
account to the satisfaction of the corporation, or if there is a physical means, legally available 81 
to the corporation, of selectively terminating service to those residential occupants who have 82 
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not met the requirements of the corporation's rules and tariffs, the corporation shall make 83 
service available to those residential occupants who have met those requirements. 84 

(c) Where prior service for a period of time is a condition for establishing credit with 85 
the corporation, residence and proof of prompt payment of rent or other credit obligation 86 
acceptable to the corporation for that period of time is a satisfactory equivalent.     87 

(d) Any residential occupant who becomes a customer of the corporation pursuant to 88 
this section whose periodic payments, such as rental payments, include charges for 89 
residential electrical, gas, heat, or water service, where those charges are not separately 90 
stated, may deduct from the periodic payment each payment period all reasonable charges 91 
paid to the corporation for those services during the preceding payment period. 92 
 93 
§777.1 94 

(a) Whenever an electrical, gas, heat, or water corporation furnishes residential 95 
service to residential occupants through a master meter in a multiunit residential structure, 96 
mobilehome park, or permanent residential structures in a labor camp, as defined in Section 97 
17008 of the Health and Safety Code, where the owner, manager, or operator is listed by the 98 
corporation as the customer of record, the corporation shall make every good faith effort to 99 
inform the residential occupants, by means of a written notice posted on the door of each 100 
residential unit and a mailed notice to all affected service addresses known to the utility or 101 
available through reasonable and practical methods, unless the service address is the same as 102 
the billing address, at least 15 days prior to termination, when the account is in arrears, that 103 
service will be terminated on a date specified in the notice.  If it is not reasonable or 104 
practicable to post the notice on the door of each residential unit, the corporation shall post 105 
two copies of the notice in each accessible common area and at each point of access to the 106 
structure or structures. The mailed notice shall be addressed to "Any Person Renting Property 107 
At:" followed by the address of the dwelling unit. The outside of the envelope shall state, in 108 
English and in the languages listed in Section 1632 of the Civil Code, in at least 12-point 109 
type: "Utility service to this address may be cut off soon." The notice shall further inform the 110 
residential occupants that they have the right to become customers, to whom the service will 111 
then be billed, without being required to pay any amount which may be due on the delinquent 112 
account.  The notice also shall specify, in plain language, what the residential occupants are 113 
required to do in order to prevent the termination or reestablish service; the estimated 114 
monthly cost of service; the title, address, and telephone number of a representative of the 115 
corporation who can assist the residential occupants in continuing service; and the address 116 
and telephone number of a legal services project, as defined in Section 6213 of the Business 117 
and Professions Code, which has been recommended by the local county bar association.  118 
The notice shall be in English and, to the extent practical, in any other language that the 119 
corporation determines is the primary language spoken by a significant number of the 120 
residential occupants in English and in the languages listed in Section 1632 of the Civil 121 
Code. 122 

(b) The corporation is not required to make service available to the residential 123 
occupants unless each a residential occupant or a representative of the residential occupants 124 
agrees to the terms and conditions of service and meets the requirements of law and the 125 
corporation's rules and tariffs.  However, if one or more of the residential occupants or the 126 
representative of the residential occupants are willing and able to assume responsibility for 127 
subsequent charges to the account to the satisfaction of the corporation, or if there is a 128 
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physical means, legally available to the corporation, of selectively terminating service to 129 
those residential occupants who have not met the requirements of the corporation's rules and 130 
tariffs or for whom the representative of the residential occupants is not responsible, the 131 
corporation shall make service available to those residential occupants who have met those 132 
requirements or on whose behalf those requirements have been met. 133 

(c) Where prior service for a period of time or other demonstration of credit 134 
worthiness is a condition for establishing credit with the corporation, residence and proof of 135 
prompt payment of rent or other credit obligation during that period of time acceptable to the 136 
corporation is a satisfactory equivalent. 137 

(d) Any residential occupant who becomes a customer of the corporation pursuant to 138 
this section whose periodic payments, such as rental payments, include charges for 139 
residential electrical, gas, heat, or water service, where those charges are not separately 140 
stated, may deduct from the periodic payment each payment period all reasonable charges 141 
paid to the corporation for those services during the preceding payment period. 142 

(e) Whenever a corporation furnishes residential service subject to subdivision (a), the 143 
corporation may not terminate that service in any of the following situations: 144 

(1) During the pendency of an investigation by the corporation of a customer dispute 145 
or complaint. 146 

(2) When the customer has been granted an extension of the period for payment of a 147 
bill. 148 

(3) For an indebtedness owed by the customer to any other person or corporation or 149 
when the obligation represented by the delinquent account or other indebtedness was 150 
incurred with a person or corporation other than the electrical, gas, heat, or water corporation 151 
demanding payment therefor. 152 

(4) When a delinquent account relates to another property owned, managed, or 153 
operated by the customer. 154 

(5) When a public health or building officer certifies that termination would  result in 155 
a significant threat to the health or safety of the residential occupants or the public. 156 

(f) Notwithstanding any other provision of law, and in addition to any other remedy 157 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 158 
or fails to prevent a termination of service while any residential unit receiving that service is 159 
occupied, the residential occupant or the representative of the residential occupants may 160 
commence an action for the recovery of all of the following: 161 

(1) Reasonable costs and expenses incurred by the residential occupant or the 162 
representative of the residential occupants related to restoration of service. 163 

(2) Actual damages related to the termination of service. 164 
(3) Reasonable attorney's fees of the residential occupants, the representative of the 165 

residential occupants, or each of them, incurred in the enforcement of this section, including, 166 
but not limited to, enforcement of a lien. 167 

(g) Notwithstanding any other provision of law, and in addition to any other remedy 168 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 169 
or fails to prevent a termination of service while any residential unit receiving that service is 170 
occupied, the corporation may commence an action for the recovery of all of the following: 171 

(1) Delinquent charges accruing prior to the expiration of the notice prescribed by 172 
subdivision (a). 173 

(2) Reasonable costs incurred by the corporation related to the restoration of service. 174 
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(3) Reasonable attorney's fees of the corporation incurred in the enforcement of this 175 
section or in the collection of delinquent charges, including, but not limited to, enforcement 176 
of a lien. 177 

If the court finds that the owner, manager, or operator has paid the amount in arrears 178 
prior to termination, the court shall allow no recovery of any charges, costs, damages, 179 
expenses, or fees under this subdivision from the owner, manager, or operator. 180 

An abstract of any money judgment entered pursuant to subdivision (f) or (g) shall be 181 
recorded pursuant to Section 697.310 of the Code of Civil Procedure. 182 

(h) No termination of service subject to this section may be effected without 183 
compliance with this section, and any service wrongfully terminated shall be restored without 184 
charge to the residential occupants or customer for the restoration of the service.  In the event 185 
of a wrongful termination by the corporation, the corporation shall, in addition, be liable to 186 
the residential occupants or customer for actual damages resulting from the termination and 187 
for the costs of enforcement of this section, including, but not limited to, reasonable 188 
attorney's fees, if the residential occupants or the representative of the residential occupants 189 
made a good faith effort to have the service continued without interruption. 190 

(i) The commission shall adopt rules and orders necessary to implement this section 191 
and shall liberally construe this section to accomplish its purpose of ensuring that service to 192 
residential occupants is not terminated due to nonpayment by the customer unless the 193 
corporation has made every reasonable effort to continue service to the residential occupants.  194 
The rules and orders shall include, but are not limited to, reasonable penalties for a violation 195 
of this section, guidelines for assistance to residents in the enforcement of this section, and 196 
requirements for the notice prescribed by subdivision (a), including, but not limited to, clear 197 
wording, large and boldface type, and comprehensive instructions to ensure full notice to the 198 
resident. 199 

(j) Nothing in this section broadens or restricts any authority of a local agency that 200 
existed prior to January 1, 1989, to adopt an ordinance protecting a residential occupant from 201 
the involuntary termination of residential public utility service. 202 

(k) This section preempts any statute or ordinance permitting punitive damages 203 
against any owner, manager, or operator on account of an involuntary termination of 204 
residential public utility service or permitting the recovery of costs associated with the 205 
formation, maintenance, and termination of a tenant's association. 206 
  (l) For purposes of this section, "representative of the residential occupants" does 207 
not include a tenants' association. 208 
 209 
§10009 210 

(a) Whenever a public utility furnishes individually metered residential light, heat, 211 
water, or power to residential occupants in a multiunit residential structure, mobilehome 212 
park, or permanent residential structures in a labor camp, as defined in Section 17008 of the 213 
Health and Safety Code, where the owner, manager, or operator is listed by the public utility 214 
as the customer of record, the public utility shall make every good faith effort to inform the 215 
residential occupants, by means of a notice, when the account is in arrears, that service will 216 
be terminated in 10 days.  The notice shall further inform the residential occupants that they 217 
have the right to become customers of the public utility without being required to pay the 218 
amount due on the delinquent account. 219 
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(b) The public utility is not required to make service available to the residential 220 
occupants unless each residential occupant agrees to the terms and conditions of service, and 221 
meets the requirements of law and the public utility's rules.  However, if one or more of the 222 
residential occupants are willing and able to assume responsibility for the entire account to 223 
the satisfaction of the public utility, or if there is a physical means, legally available to the 224 
public utility, of selectively terminating service to those residential occupants who have not 225 
met the requirements of the public utility's rules, the public utility shall make service 226 
available to the residential occupants who have met those requirements. 227 

(c) Where prior service for a period of time is a condition for establishing credit with 228 
the public utility, residence and proof of prompt payment of rent or other obligation 229 
acceptable to the public utility for that period of time is a satisfactory equivalent. 230 

(d) Any residential occupant who becomes a customer of the public utility pursuant to 231 
this section whose periodic payments, such as rental payments, include charges for 232 
residential light, heat, water, or power, where these charges are not separately stated, may 233 
deduct from the periodic payment each payment period all reasonable charges paid to the 234 
public utility for those services during the preceding payment period. 235 
 236 
§10009.1 237 

(a) Whenever a public utility furnishes light, heat, water, or power to residential 238 
occupants through a master meter in a multiunit residential structure, mobilehome park, or 239 
permanent residential structures in a labor camp, as defined in Section 17008 of the Health 240 
and Safety Code, where the owner, manager, or operator is listed by the public utility as the 241 
customer of record, the public utility shall make every good faith effort to inform the 242 
residential occupants, by means of a written notice posted on the door of each residential unit 243 
residential unit and a mailed notice to all affected service addresses known to the utility or 244 
available through reasonable and practical methods, unless the service address is the same as 245 
the billing address, at least 15 days prior to termination, when the account is in arrears, that 246 
service will be terminated on a date specified in the notice.  If it is not reasonable or 247 
practicable to post the notice on the door of each residential unit, the public utility shall post 248 
two copies of the notice in each accessible common area and at each point of access to the 249 
structure or structures. The mailed notice shall be addressed to "Any Person Renting Property 250 
At:" followed by the address of the dwelling unit. The outside of the envelope shall state, in 251 
English and in the languages listed in Section 1632 of the Civil Code, in at least 12-point 252 
type: "Utility service to this address may be cut off soon." The notice shall further inform the 253 
residential occupants that they have the right to become utility customers, to whom the 254 
service will then be billed, without being required to pay the amount due on the delinquent 255 
account.  The notice also shall specify, in plain language, what the residential occupants are 256 
required to do in order to prevent the termination or reestablish service; the estimated 257 
monthly cost of service; the title, address, and telephone number of a representative of the 258 
public utility who can assist the residential occupants in continuing service;  and the address 259 
and telephone number of a legal services project, as defined in Section 6213 of the Business 260 
and Professions Code, which has been recommended by the local county bar association.  261 
The notice shall be in English and, to in the languages listed in Section 1632 of the Civil 262 
Code.the extent practical, in any other language that the public utility determines is the 263 
primary language spoken by a significant number of the residential occupants. 264 
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(b) The public utility is not required to make service available to the residential 265 
occupants unless each a residential occupant or a representative of the residential occupants 266 
agrees to the terms and conditions of service, and meets the requirements of law and the 267 
public utility's rules.  However, if one or more of the residential occupants or the 268 
representative of the residential occupants are willing and able to assume responsibility for 269 
subsequent charges to the account to the satisfaction of the public utility, or if there is a 270 
physical means, legally available to the public utility, of selectively terminating service to 271 
those residential occupants who have not met the requirements of the public utility's rules or 272 
for whom the representative of the residential occupants is not responsible, the public utility 273 
shall make service available to the residential occupants who have met those requirements or 274 
on whose behalf those requirements have been met. 275 

(c) Where prior service for a period of time or other demonstration of credit 276 
worthiness is a condition for establishing credit with the public utility, residence and  proof 277 
of prompt payment of rent or other credit obligation during that period of time acceptable to 278 
the public utility is a satisfactory equivalent. 279 

(d) Any residential occupant who becomes a customer of the public utility pursuant to 280 
this section whose periodic payments, such as rental payments, include charges for 281 
residential light, heat, water, or power, where these charges are not separately stated, may 282 
deduct from the periodic payment each payment period all reasonable charges paid to the 283 
public utility for those services during the preceding payment period. 284 

(e) Whenever a public utility furnishes residential service subject to subdivision (a), 285 
the public utility may not terminate that service in any of the following situations: 286 

(1) During the pendency of an investigation by the public utility of a customer dispute 287 
or complaint. 288 

(2) When the customer has been granted an extension of the period for payment of a 289 
bill. 290 

(3) For an indebtedness owed by the customer to any other public agency or when the 291 
obligation represented by the delinquent account or other indebtedness was incurred with any 292 
public agency other than the public utility. 293 

(4) When a delinquent account relates to another property owned, managed, or 294 
operated by the customer. 295 

(5) When a public health or building officer certifies that termination would  result in 296 
a significant threat to the health or safety of the residential occupants or the public. 297 

(f) Notwithstanding any other provision of law, and in addition to any other remedy 298 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 299 
or fails to prevent a termination of service while any residential unit is occupied, the 300 
residential occupant or the representative of the residential occupants may commence an 301 
action for the recovery of all of the following: 302 

(1) Reasonable costs and expenses incurred by the residential occupant or the 303 
representative of the residential occupants related to restoration of service. 304 

(2) Actual damages related to the termination of service. 305 
(3) Reasonable attorney's fees of the residential occupants, the representative of the 306 

residential occupants, or each of them, incurred in the enforcement of this section, including, 307 
but not limited to, enforcement of a lien. 308 

(g) Notwithstanding any other provision of law, and in addition to any other remedy 309 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 310 
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or fails to prevent a termination of service while any residential unit receiving that service is 311 
occupied, the corporation may commence an action for the recovery of all of the following: 312 

(1) Delinquent charges accruing prior to the expiration of the notice prescribed by 313 
subdivision (a). 314 

(2) Reasonable costs incurred by the corporation related to the restoration of service. 315 
(3) Reasonable attorney's fees of the corporation incurred in the enforcement of this 316 

section or in the collection of delinquent charges, including, but not limited to, enforcement 317 
of a lien. 318 
    If the court finds that the owner, manager, or operator has paid the amount in arrears 319 
prior to termination, the court shall allow no recovery of any charges, costs, damages, 320 
expenses, or fees under this subdivision from the owner, manager, or operator. 321 
    An abstract of any money judgment entered pursuant to subdivision (f) or (g) shall be 322 
recorded pursuant to Section 697.310 of the Code of Civil Procedure. 323 

(h) No termination of service subject to this section may be effected without 324 
compliance with this section, and any service wrongfully terminated shall be restored without 325 
charge to the residential occupants or customer for the restoration of the service.  In the event 326 
of a wrongful termination by the public utility, the public utility shall, in addition, be liable to 327 
the residential occupants or customer for actual damages resulting from the termination and 328 
for the costs of enforcement of this section, including, but not limited to, reasonable 329 
attorney's fees,  if the residential occupants or the representative of the residential occupants 330 
make a good faith effort to have the service continued without interruption. 331 

(i) The public utility shall adopt rules and regulations necessary to implement this 332 
section and shall liberally construe this section to accomplish its purpose of ensuring that 333 
service to residential occupants is not terminated due  to nonpayment by the customer unless 334 
the public utility has made every reasonable effort to continue service to the residential 335 
occupants.  The rules and regulations shall include, but are not limited to, guidelines for 336 
assistance to actual users in the enforcement of this section and requirements for the notice 337 
prescribed by subdivision (a), including, but not limited to, clear wording, large and bold face 338 
boldface type, and comprehensive instructions to ensure full notice to the actual user. 339 

(j) Nothing in this section broadens or restricts any authority of a local agency that 340 
existed prior to January 1, 1989, to adopt an ordinance protecting a residential occupant from 341 
the involuntary termination of residential public utility service. 342 

(k) This section preempts any statute or ordinance permitting punitive damages 343 
against any owner, manager, or operator on account of an involuntary termination of 344 
residential public utility service or permitting the recovery of costs associated with the 345 
formation, maintenance, and termination of a tenant's association. 346 
 (l) For purposes of this section, "representative of the residential occupants" does 347 
not include a tenants' association. 348 
 349 
§12822 350 

(a) Whenever a district furnishes individually metered residential light, heat, water, or 351 
power to residential occupants in a multiunit residential structure, mobilehome park, or 352 
permanent residential structures in a labor camp, as defined in Section 17008 of the Health 353 
and Safety Code, where the owner, manager, or operator is listed by the district as the 354 
customer of record of the service, the district shall make every good faith effort to inform the 355 
residential occupants, by means of a notice, when the account is in arrears, that service will 356 
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be terminated in 10 days.  The notice shall further inform the residential occupants that they 357 
have the right to become customers of the district without being required to pay the amount 358 
due on the delinquent account. 359 

(b) The district is not required to make service available to the residential occupants 360 
unless each residential occupant agrees to the terms and conditions of service, and meets the 361 
requirements of the district's rules.  However, if one or more of the residential occupants are 362 
willing and able to assume responsibility for the entire account to the satisfaction of the 363 
district, or if there is a physical means, legally available to the district, of selectively 364 
terminating service to those residential occupants who have not met the requirements of the 365 
district's rules, the district shall make service available to the residential occupants who have 366 
met those requirements. 367 

(c) Where prior service for a period of time is a condition for establishing credit with 368 
the district, residence and proof of prompt payment of rent or other  credit obligation 369 
acceptable to the district for that period of time is a satisfactory equivalent. 370 

(d) Any residential occupant who becomes a customer of the district pursuant to this 371 
section whose periodic payments, such as rental payments, include charges for residential 372 
light, heat, water, or power, where these charges are not separately stated, may deduct from 373 
the periodic payment each payment period all reasonable charges paid to the district for those 374 
services during the preceding payment period. 375 
 376 
§12822.1 377 

(a) Whenever a district furnishes residential light, heat, water, or power to residential 378 
occupants through a master meter in a multiunit residential structure, mobilehome park, or 379 
permanent residential structures in a labor camp, as defined in Section 17008 of the Health 380 
and Safety Code, where the owner, manager, or operator is listed by the district as the 381 
customer of record of the service, the district shall make every good faith effort to inform the 382 
residential occupants, by means of a written notice posted on the door of each residential unit 383 
and a mailed notice to all affected service addresses known to the utility or available through 384 
reasonable and practical methods, unless the service address is the same as the billing 385 
address, at least 15 days prior to termination, when the account is in arrears, that service will 386 
be terminated on a date specified in the notice.  If it is not reasonable or practicable to post 387 
the notice on the door of each residential unit, the district shall post two copies of the notice 388 
in each accessible common area and at each point of access to the structure or structures.  389 
structures. The mailed notice shall be addressed to "Any Person Renting Property At:" 390 
followed by the address of the dwelling unit. The outside of the envelope shall state, in 391 
English and in the languages listed in Section 1632 of the Civil Code, in at least 12-point 392 
type: "Utility service to this address may be cut off soon." The notice shall further inform the 393 
residential occupants that they have the right to become customers, to whom the service will 394 
then be billed, of the district without being required to pay the amount due on the delinquent 395 
account.  The notice also shall specify, in plain language, what the residential occupants are 396 
required to do in order to prevent the termination or reestablish service; the estimated 397 
monthly cost of service; the title, address, and telephone number of a representative of the 398 
district who can assist the residential occupants in continuing service; and the address and 399 
telephone number of a legal services project, as defined in Section 6213 of the Business and 400 
Professions Code, which has been recommended by the local county bar association.  The 401 
notice shall be in English and, to the extent practical, in any other language that the district 402 
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determines is the primary language spoken by asignificant number of the residential 403 
occupants in English and in the languages listed in Section 1632 of the Civil Code. 404 

(b) The district is not required to make service available to the residential occupants 405 
unless each a residential occupant or a representative of the residential occupants agrees to 406 
the terms and conditions of service, and meets the requirement of law and the district's rules.  407 
However, if one or more of the residential occupants or the representative of the residential 408 
occupants are willing and able to assume responsibility for subsequent charges to the account 409 
to the satisfaction of the district, or if there is a physical means, legally available to the 410 
district, of selectively terminating service to those residential occupants who have not met the 411 
requirements of the district's rules or for whom the representative of the residential occupants 412 
is not responsible, the district shall make service available to the residential occupants who 413 
have met those requirements or on whose behalf those requirements have been met. 414 

(c) Where prior service for a period of time, or other demonstration of credit 415 
worthiness is a condition for establishing credit with the district, residence  and proof  of 416 
prompt payment of rent or other credit obligation during that period of time acceptable to the 417 
district is a satisfactory equivalent. 418 

(d) Any residential occupant who becomes a customer of the district pursuant to this 419 
section whose periodic payments, such as rental payments, include charges for residential 420 
light, heat, water, or power, where these charges are not separately stated, may deduct from 421 
the periodic payment each payment period all reasonable charges paid to the district for those 422 
services during the preceding payment period. 423 

(e) Whenever a district furnishes residential service subject to subdivision (a), the 424 
district may not terminate that service in any of the following situations: 425 

(1) During the pendency of an investigation by the district of a customer dispute or 426 
complaint. 427 

(2) When the customer has been granted an extension of the period for payment  of a 428 
bill. 429 

(3) For an indebtedness owed by the customer to any other public agency or when the 430 
obligation represented by the delinquent account or other indebtedness was incurred with any 431 
public agency other than the district. 432 

(4) When a delinquent account relates to another property owned, managed, or 433 
operated by the customer. 434 

(5) When a public health or building officer certifies that termination would result in 435 
a significant threat to the health or safety of the residential occupants or the public. 436 

(f) Notwithstanding any other provision of law, and in addition to any other remedy 437 
provided by law, if the owner, operator, or manager, by any act or omission, directs, permits, 438 
or fails to prevent a termination of service while any residential unit is occupied, the 439 
residential occupant or the representative of the residential occupants may commence an 440 
action for the recovery of all of the following: 441 

(1) Reasonable costs and expenses incurred by the residential occupant or the 442 
representative of the residential occupants related to restoration of service. 443 

(2) Actual damages related to the termination of service. 444 
(3) Reasonable attorney's fees of the residential occupants, the representative of the 445 

residential occupants, or each of them, incurred in the enforcement of this section, including, 446 
but not limited to, enforcement of a lien. 447 
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(g) Notwithstanding any other provision of law, and in addition to any other remedy 448 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 449 
or fails to prevent a termination of service while any residential unit receiving that service is 450 
occupied, the corporation may commence an action for the recovery of all of the following: 451 

(1) Delinquent charges accruing prior to the expiration of the notice prescribed by 452 
subdivision (a). 453 

(2) Reasonable costs incurred by the corporation related to the restoration of service. 454 
(3) Reasonable attorney's fees of the corporation incurred in the enforcement of this 455 

section or in the collection of delinquent charges, including, but not limited to, enforcement 456 
of a lien. 457 

If the court finds that the owner, manager, or operator has paid the amount in arrears 458 
prior to termination, the court shall allow no recovery of any charges, costs, damages, 459 
expenses, or fees under this subdivision from the owner, manager, or operator. 460 

An abstract of any money judgment entered pursuant to subdivision (f) or (g) shall be 461 
recorded pursuant to Section 697.310 of the Code of Civil Procedure. 462 

(h) No termination of service subject to this section may be effected without 463 
compliance with this section, and any service wrongfully terminated shall be restored without 464 
charge to the residential occupants or customer for the restoration of the service.  In the event 465 
of a wrongful termination by the district, the district shall, in addition, be liable to the 466 
residential occupants or customer for actual damages resulting from the termination and for 467 
the costs of enforcement of this section, including, but not limited to, reasonable attorney's 468 
fees, if the residential occupants or the representative of the residential occupants make a 469 
good faith effort to have the service continued without interruption. 470 

(i) The district shall adopt rules and regulations necessary to implement this section 471 
and shall liberally construe this section to accomplish its purpose of ensuring that service to 472 
the residential occupants is not terminated due to nonpayment by the customer unless the 473 
district has made every reasonable effort to continue service to the residential occupants.  474 
The rules and regulations shall include, but are not limited to, guidelines for assistance to 475 
actual users in the enforcement of this section and requirements for the notice prescribed by 476 
subdivision (a), including, but not limited to, clear wording, large and bold face boldface 477 
type, and comprehensive instructions to ensure full notice to the actual user. 478 

(j) Nothing in this section broadens or restricts any authority of a local agency that 479 
existed prior to January 1, 1989, to adopt an ordinance protecting a residential occupant from 480 
the involuntary termination of residential public utility service. 481 

(k) This section preempts any statute or ordinance permitting punitive damages 482 
against any owner, manager, or operator on account of an involuntary termination of 483 
residential public utility service or permitting the recovery of costs associated with the 484 
formation, maintenance, and termination of a tenant's association. 485 
 (l) For purposes of this section, "representative of the residential occupants" does 486 
not include a tenants' association. 487 
 488 
§16481 489 

(a) Whenever a district furnishes individually metered residential light, heat, water, or  490 
power to residential occupants in a multiunit residential structure, mobilehome park, or 491 
permanent residential structures in a labor camp, as defined in Section 17008 of the Health 492 
and Safety Code, where the owner, manager, or operator is listed by the district as the 493 
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customer of record, the district shall make every good faith effort to inform the residential 494 
occupants, by means of a notice, when the account is in arrears, that service will be 495 
terminated in 10 days.  The notice shall further inform the residential occupants that they 496 
have the right to become customers of the district without being required to pay the amount 497 
due on the delinquent account. 498 

(b) The district is not required to make service available to the residential  occupants 499 
unless each residential occupant agrees to the terms and conditions of service, and meets the 500 
requirements of the district's rules.  However, if one or more of the residential occupants are 501 
willing and able to assume responsibility for the entire account to the satisfaction of the 502 
district, or if there is a physical means, legally available to the district, of selectively 503 
terminating service to those residential occupants who have not met the requirements of the 504 
district's rules, the district shall make service available to the residential occupants who have 505 
met those requirements. 506 

(c) Where prior service for a period of time is a condition for establishing credit with 507 
the district, residence and proof of prompt payment of rent or other credit obligation 508 
acceptable to the district for that period of time is a satisfactory equivalent. 509 

(d) Any residential occupant who becomes a customer of the district pursuant to this 510 
section whose periodic payments, such as rental payments, include charges for residential 511 
light, heat, water, or power, where these charges are not separately stated, may deduct from 512 
the periodic payment each payment period all reasonable charges paid to the district for those 513 
services during the preceding payment period. 514 
 515 
§16481.1 516 

(a) Whenever a district furnishes residential light, heat, water, or power to residential 517 
occupants through a master meter in a multiunit residential structure, mobilehome park, or 518 
permanent residential structures in a labor camp, as defined in Section 17008 of the Health 519 
and Safety Code, where the owner,  manager, or operator is listed by the district as the 520 
customer of record, the district shall make every good faith effort to inform the residential 521 
occupants, by means of a written notice posted on the door of each residential unit residential 522 
unit and a mailed notice to all affected service addresses known to the utility or available 523 
through reasonable and practical methods, unless the service address is the same as the 524 
billing address, at least 15 days prior to termination, when the account is in arrears, that 525 
service will be terminated on a date specified in the notice.  If it is not reasonable or 526 
practicable to post the notice on the door of each residential unit, the district shall post two 527 
copies of the notice in each common area and at each point of access to the structure or 528 
structures. The notice shall mailed notice shall be addressed to "Any Person Renting Property 529 
At:" followed by the address of the dwelling unit. The outside of the envelope shall state, in 530 
English and in the languages listed in Section 1632 of the Civil Code, in at least 12-point 531 
type: "Utility service to this address may be cut off soon." The notice shall further inform the 532 
residential occupants that they have the right to become customers, to whom the service will 533 
be billed, of the district without being required to pay the amount due on the delinquent 534 
account . The notice also shall specify, in plain language, what the residential occupants are 535 
required to do in order to prevent the termination or reestablish service; the estimated 536 
monthly cost of service; the title, address, and telephone number of a representative of the 537 
district who can assist the residential occupants in continuing service;  and the address and 538 
telephone number of a legal services project, as defined in Section 6213 of the Business and 539 
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Professions Code, which has been recommended by the local county bar association. The 540 
notice shall be in English and, to the extent in the languages listed in Section 1632 of the 541 
Civil Code. practical, in any other language that the district determines is the primary 542 
language spoken by a significant  number of the residential occupants. 543 

(b) The district is not required to make service available to the residential occupants 544 
unless each a residential occupant or a representative of the residential occupants agrees to 545 
the terms and conditions of service, and meets the requirements of law and the district's rules.  546 
However, if one or more of the residential occupants or the representative of the residential 547 
occupants are willing and able to assume responsibility for subsequent charges to the account 548 
to the satisfaction of the district, or if there is a physical means, legally available to the 549 
district, of selectively terminating service to those residential occupants who have not met the 550 
requirements of the district's rules or for whom the representative of the residential occupants 551 
is not responsible, the district shall make service available to the residential occupants who 552 
have met those requirements or on whose behalf those requirements have been met. 553 

(c) Where prior service for a period of time or other demonstration of credit 554 
worthiness is a condition for establishing credit with the district, residence and proof of 555 
prompt payment of rent or other credit obligation during that period of time acceptable to the 556 
district is a satisfactory equivalent. 557 

(d) Any residential occupant who becomes a customer of the district pursuant to this 558 
section whose periodic payments, such as rental payments, include charges for residential 559 
light, heat, water, or power, where these charges are not separately stated, may deduct from 560 
the periodic payment each payment period all reasonable charges paid to the district for those 561 
services during the preceding payment period. 562 

(e) Whenever a district furnishes residential service subject to subdivision (a), the 563 
district may not terminate that service in any of the following situations: 564 

(1) During the pendency of an investigation by the district of a customer dispute or 565 
complaint. 566 

(2) When the customer has been granted an extension of the period for payment of a 567 
bill. 568 

(3) For an indebtedness owed by the customer to any other public agency or when the 569 
obligation represented by the delinquent account or other indebtedness was incurred with any 570 
public agency other than the district. 571 

(4) When a delinquent account relates to another property owned, managed, or 572 
operated by the customer. 573 

(5) When a public health or building officer certifies that termination would  result in 574 
a significant threat to the health or safety of the residential occupants or the public. 575 

(f) Notwithstanding any other provision of law, and in addition to any other remedy 576 
provided by law, if the owner, operator, or manager, by any act or omission, directs, permits, 577 
or fails to prevent a termination of service while any residential unit is occupied, the 578 
residential occupant or the representative of the residential occupants may commence an 579 
action for the recovery of all of the following: 580 

(1) Reasonable costs and expenses incurred by the residential occupant or the 581 
representative of the residential occupants related to restoration of service. 582 

(2) Actual damages related to the termination of service. 583 
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(3) Reasonable attorney's fees of the residential occupants, the representative of the 584 
residential occupants, or each of them, incurred in the enforcement of this section, including, 585 
but not limited to, enforcement of a lien. 586 

(g) Notwithstanding any other provision of law, and in addition to any other remedy 587 
provided by law, if the owner, manager, or operator, by any act or omission, directs, permits, 588 
or fails to prevent a termination of service while any residential unit receiving that service is 589 
occupied, the corporation may commence an action for the recovery of all of the following: 590 

(1) Delinquent charges accruing prior to the expiration of the notice prescribed by 591 
subdivision (a). 592 

(2) Reasonable costs incurred by the corporation related to the restoration of service. 593 
(3) Reasonable attorney's fees of the corporation incurred in the enforcement of this 594 

section or in the collection of delinquent charges, including, but not limited to, enforcement 595 
of a lien. 596 

If the court finds that the owner, manager, or operator has paid the amount in arrears 597 
prior to termination, the court shall allow no recovery of any charges, costs, damages, 598 
expenses, or fees under this subdivision from the owner, manager, or operator. 599 

An abstract of any money judgment entered pursuant to subdivision (f) or (g) shall be 600 
recorded pursuant to Section 697.310 of the Code of Civil Procedure. 601 

(h) No termination of service subject to this section may be effected without  602 
compliance with this section, and any service wrongfully terminated shall be restored without 603 
charge to the residential occupants or customer for the restoration of the service.  In the event 604 
of a wrongful termination by the district, the district shall, in addition, be liable to the 605 
residential occupants or customer for actual damages resulting from the termination and for 606 
the costs of enforcement of this section, including, but not limited to, reasonable attorney's 607 
fees, if the residential occupants or the representative of the residential occupants make a 608 
good faith effort to have the service continued without interruption. 609 

(i) The district shall adopt rules and regulations necessary to implement this section 610 
and shall liberally construe this section to accomplish its purpose of ensuring that service to 611 
the residential occupants is not terminated due to nonpayment by the customer unless the 612 
district has made every reasonable effort to continue service to the residential occupants.  613 
The rules and regulations shall include, but are not limited to, guidelines for assistance to 614 
actual users in the enforcement of this section and requirements for the notice prescribed by 615 
subdivision (a), including, but not limited to, clear wording, large and bold face boldface 616 
type, and comprehensive instructions to ensure full notice to the actual users. 617 

(j) Nothing in this section broadens or restricts any authority of a local agency that 618 
existed prior to January 1, 1989, to adopt an ordinance protecting a residential occupant from 619 
the involuntary termination of residential public utility service. 620 

(k) This section preempts any statute or ordinance permitting punitive damages 621 
against any owner, manager, or operator on account of an involuntary termination of public 622 
utility service or permitting the recovery of costs associated with the formation, maintenance, 623 
and termination of a tenant's association. 624 

(l) For purposes of this section, "representative of the residential occupants" does not 625 
include a tenants' association. No reimbursement is required by this act pursuant to Section 6 626 
of Article XIII B of the California Constitution because the only costs that may be incurred 627 
by a local agency or school district will be incurred because this act creates a new crime or 628 
infraction, eliminates a crime or infraction, or changes the penalty for a crime or infraction, 629 
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within the meaning of Section 17556 of the Government Code, or changes the definition of a 630 
crime within the meaning of Section 6 of Article XIII B of the California Constitution.631 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law governs the termination of tenancies and generally requires landlords 
to return security deposits with exceptions for specified damages.  Existing law also prevents 
landlords from harassing tenants by changing locks, removing doors and windows and entering 
the premises in an attempt to force the tenant to move. 
 
This Resolution: This resolution expands the definition of landlord to include successors in 
interest to an original landlord including those persons or entities acquiring a property through 
foreclosure.   It changes notice requirements regarding utility service for tenants in properties 
acquired through foreclosure.  It requires a utility to provide individual service to any tenant in a 
multi-unit building rather than requiring all tenants of the building to obtain service from the 
utility.  It allows a tenant’s association to act as a representative of the residential occupants in a 
multi-unit building for the purpose of obtaining utility service. 
 
The Problem: With the rise of subprime mortgages over the last several years, there has been a 
substantial increase in property bought as an investment.  Much of that investment has been 
through adjustable rate mortgages. 
 
Much of that investment property has been rented to provide income to pay mortgages.  As the 
adjustable rates on the mortgages change, many owners find themselves facing foreclosures. 
 
The tenants in those properties who have paid rent and provided security deposits are suddenly 
forced out of their homes with little or no advance warning. 
 
The California Legislature and Gov. Arnold Schwarznegger have provided tenants with some 
measure of protection by increasing the time to move after a notice to quit is given from 30 to 60 
days. 
 
This measure would revise various protections under existing law including prohibitions against 
turning off utility services, so that lenders or other successors in interest must honor these 
protections after a foreclosure sale. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market Street, #1264, 
San Francisco, CA 94102, voice 415-397-1060, fax 415-397-3077, email message: 
rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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Resolution 03-01-2009 
 
Environmental Concerns:  Reduction and Prevention of Ocean Litter 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to add Public Resources Code section 42360 to read as follows: 
 

§42360 1 
 (a) The California Integrated Waste Management Board is authorized and directed to 2 
adopt, maintain and enforce regulations to reduce and prevent ocean litter as follows: 3 
 (1) To mandate and implement a producer take-back program for convenience food 4 
packaging; and  5 

(2) To prohibit single-use packaging products, including, without limitation, single-6 
use plastic bags and polystyrene take-out containers, that pose significant ocean litter impacts 7 
where in the determination of the Board a feasible less damaging alternative is available.8 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law

 

:  Current law provides no incentive to reduce and prevent ocean litter and 
excessive packaging. 

This Resolution:  Authorizes the Integrated Waste Management Board to adopt regulations to 
implement resolutions of the California Ocean Protection Council. 
 
The Problem:  Reduction of ocean litter and carbon emissions is a worldwide issue.  Product 
sellers and packaging producers need to be required to take responsibility for the damage 
packaging and other commonly littered items impose on the environment.   
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Esq., Blanchard, 
Krasner & French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice: (858) 551-
2440; e-mail: bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:   
 

mailto:bblanchard@bkflaw.com�
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Resolution 03-02-2009 
 
Enforcement of Civil Penalty Judgments By County Agricultural Commissioners. 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Food and Agricultural Code section 46017 to read as 
follows: 
 

§ 46017.   1 
 (a) In lieu of prosecution, the secretary or a county agricultural commissioner may 2 
levy a civil penalty against any person under the enforcement jurisdiction of the secretary as 3 
provided in Section 46000 who violates this act, or any regulation adopted pursuant thereto 4 
or pursuant to this chapter, or regulations adopted by the NOP, in an amount not more than 5 
five thousand dollars ($5,000) for each violation.  The amount of the penalty assessed for 6 
each violation shall be based upon the nature of the violation, the seriousness of the effect of 7 
the violation upon effectuation of the purposes and provisions of this chapter and the impact 8 
of the penalty on the violator, including the deterrent effect on future violations. 9 
 (b) Notwithstanding the penalties prescribed in subdivision (a), if the secretary or 10 
county agricultural commissioner finds that a violation was not intentional, the secretary or 11 
county agricultural commissioner may levy a civil penalty of not more than two thousand 12 
five hundred dollars ($2,500) for each violation. 13 
 (c) For a first offense, in lieu of a civil penalty as prescribed in subdivision (a) or (b), 14 
the secretary or county agricultural commissioner may issue a notice of violation if he or she 15 
finds that the violation is minor. 16 
 (d) A person against whom a civil penalty is proposed shall be afforded an 17 
opportunity for a hearing before the secretary or county agricultural commissioner, upon 18 
request made in writing within 30 days after the issuance of the notice of penalty.  At the 19 
hearing, the person shall be given the right to review the secretary’s or commissioner’s 20 
evidence of the violation and the right to present evidence on his or her own behalf.  If no 21 
hearing is requested, the civil penalty shall constitute a final and nonreviewable order. 22 
 (e) If a hearing is held, review of the final decision of the secretary or county 23 
agricultural commissioner may be requested in writing by any person, pursuant to Section 24 
1094.5 of the Code of Civil Procedure within 30 days of the date of the final order of the 25 
secretary or county agricultural commissioner. 26 
 (f) A civil penalty levied by the secretary pursuant to this section may be recovered in 27 
a civil action brought in the name of the state.  A civil penalty levied by a county agricultural 28 
commissioner pursuant to this section may be recovered in a civil action brought in the name 29 
of the county.  After the exhaustion of the review procedures provided in this section, the 30 
commissioner or his or her representative may file a certified copy of a final decision of the 31 
commissioner that directs the payment of a civil penalty and if applicable, a copy of any 32 
order that denies a petition for a writ of administrative mandamus, with the clerk of the 33 
superior court of any county. Judgment shall be entered immediately by the clerk in 34 
conformity with the decision or order. No fees shall be charged by the clerk of the superior 35 
court for the performance of any official service required in connection with the entry of 36 
judgment pursuant to this section. 37 
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 (g) The secretary shall maintain in a central location, and make publicly available for 38 
inspection and copying upon request, a list of all civil penalties levied by the secretary and by 39 
each county agricultural commissioner within the past five years, including the amount of 40 
each penalty, the person against whom the penalty was levied, and the nature of the violation.  41 
Copies of this list shall also be available by mail, upon written request and payment of a 42 
reasonable fee, as set by the secretary.43 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Confers upon County Agricultural Commissioners the authority to issue civil 
penalties for violations of organic food laws and regulations.  However, unlike other civil penalty 
provisions such as Section 12999.5(f) for violations of pesticide laws and regulations, or Section 
46025(e) for violations of certified farmers market laws and regulations, there is no provision 
specifically enabling the Commissioner to enforce the decision by entering a judgment in 
superior court should the respondent fail to pay the penalty as ordered.   
 
This Resolution:  Amends subsection (f) to include language nearly identical to similar civil 
penalty provisions granting such authority to the County Agricultural Commissioners for other 
similar violations. 
 
The Problem:  Without this authority, the County Agricultural Commissioners have very little if 
any leverage short of going to the District Attorneys for criminal prosecution, or County 
Counsels to ask Superior Courts for an injunction when respondents fail to pay civil penalties.  
Once judgment is entered in Superior Court, the Revenue and Recovery Office of the County can 
proceed to enforce the Commissioner’s Decision and Order, and relieve his or her staff of this 
burden. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Sally Lorang, Department of Agriculture, 
Weights and Measures, 5555 Overland Avenue, Suite 3101, San Diego, California 92123-1292, 
voice: 858-694-3976, fax 858-505-6422, e-mail: sally.lorang@sdcounty.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  
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Resolution 03-03-2009 
 
Renewable Energy Payments And Feed-in Tariffs 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Utilities Code sections 400.50 and 400.51 to read as 
follows:

§ 400.50. 1 
 Within one year of the effective date of this law, the California Public Utilities 2 
Commission shall establish a system of Renewable Energy Payments (REPs) within this 3 
state.  The REPs shall be designed to promote renewable electric energy generation from 4 
diverse sources within the state by requiring purchase of such energy production by the local 5 
utility, whether publicly or privately owned, a municipal utility, cooperative, or otherwise, 6 
and the payment of a fair rate of return purposefully designed to encourage wide participation 7 
in the program and encourage lenders to finance the power generation, guaranteed for a 8 
period of twenty years.  The REPs may be set by the CPUC from time to time for different 9 
renewable energy sources in such a manner as will promote the most efficient renewable 10 
energy, promote broad public participation in generating renewable energy, and is 11 
compatible with grid function and reliability and the need for power from the utility. 12 
 13 
§ 400.51.   14 
 Renewable Energy Payments (also known as Feed-in Tariffs) are defined as payments 15 
by utilities for renewable electrical production fed into the utility’s electrical grid by utility 16 
customers within the utility’s territory which are compatible with grid function and 17 
reliability.18 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  There is no law requiring all utilities to purchase renewable energy from their 
customer sources at a reasonable profit to the generator.  Public Utilities Code section 399.20, 
enacted in 2006, made some changes, and the California Public Utilities Commission established 
a limited set of tariffs in February, 2008.  In 2008, AB1920, which did not pass, tried to make 
further progress in that direction.   
 
This Resolution:  This Resolution would encourage the entrepreneurial spirit in individuals, 
businesses, and industry across the state to invest in renewable energies in ways that have been 
unimaginable before now.  By requiring utilities to buy renewable energy and creating a 20 year 
commitment for a guaranteed rate of return, people would be able to secure bank loans or attract 
investors to raise the initial capital.  The utility would only pay to the extent the generator 
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produces energy, so a system that does not work gets no return (unlike the current credit system).  
The state PUC would set the rates of return at appropriate levels designed to encourage the most 
efficient generating systems and reset those rates (for new systems) from time to time to create 
the best incentives. 
 
The Problem:  There is currently not much incentive besides altruism to invest in a renewable 
energy generating system that covers more than the needs of a home, business, etc., because 
utilities do not have to pay much if anything for the power.  All utilities are not required to buy 
all renewable energy.  In many situations, the owner of such a system cannot get paid anything 
for the excess power.  In some situations, the owner gets paid an extremely low, unattractive rate.  
Nothing is guaranteed.  To spur investments, we need to provide the simple incentive of profit 
over a guaranteed period of time.   
 
Germany is currently the world leader in REPs and has experienced exponential growth in public 
investment in renewable energy in their country since implementing REPs several years ago.  
Other countries such as England and Spain are also moving ahead aggressively with REPs. 
 
IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves, Esq., Law Offices of John 
H. Reaves, APC, 2488 Historic Decatur Road, Suite 200, San Diego, CA 92106; Telephone 
(619) 525-0035; e-mail: john@lawreaves.com  
 
RESPONSIBLE FLOOR DELEGATE:  John H. Reaves 
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Resolution 03-04-2009 
 
Overfishing  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Fish and Game Code section 9200 to read as follows: 
 

§ 9200. 1 
 The state recognizes that fisheries within state jurisdiction are being over fished and 2 
are under assault to survive. By 2012, the Department of Fish and Game shall evaluate all 3 
state ocean fishery management plans and determine and set, using sound science, a 4 
conservation target, or quota, of wild fish that may be caught per year for each species of fish 5 
that is harvested, that is affected by harvesting, or whose decreasing numbers are harming 6 
other species or ecosystems, so as to allow the species and affected ecosystems to increase 7 
their productivity and be sustainable.   8 
 The Department shall develop standards that shall apply to all fishermen who sell 9 
their harvest by which the quota that is set for each species may be equitably divided among 10 
said fishermen under a “catch share” program, starting in 2014, that allows a division of the 11 
quota as set by the Department.  The Department may reexamine the health of the fisheries 12 
and reset the quotas as appropriate from time to time to achieve the goals of this law.13 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  There is no statewide catch share system in place.   
 
This Resolution:  This resolution would direct the Department of Fish and Game to identify 
sustainable levels of fish species that are caught and sold and allocate those quotas among 
commercial fishermen.  The catch share program will stop ongoing overfishing which threatens 
to collapse more fisheries and will help restore fisheries and create better economic opportunities 
for fishermen. 
 
The Problem:  There is no statewide law implementing a catch share program across state waters 
for commercial fishermen. Overfishing is causing major declines in fisheries around the globe.  
Scientists have reported that 90% of large fish have been removed from the oceans and that 27% 
of the global fisheries are already in ruin. They also say only 25% of United States fisheries are 
fished at sustainable levels.  Declining fisheries results in a series of worsening consequences 
including reduced food for a growing world in which most people depend on fish for their main 
source of protein.  Also, as fisheries collapse, ecosystems attached to them are threatened or 
collapse.  Fewer fish mean more distant travels at greater cost and higher carbon use.  Fishermen 
must compete aggressively when fishing seasons open, often causing a glut and lower prices, and 
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additional financial strain on fishermen.  Often the competition results in a large amount of 
“bycatch” getting killed unintentionally. 
 
The concept of “catch share” is to set quotas for sustainable levels of fishing and to allocate 
those shares among commercial fishermen.  Catch shares allows a saner, steadier approach to 
fishing so that fish are harvested over a period of time instead of in an artificial rush.  The system 
has been a proven winner in areas where it has been tested, including certain fisheries in British 
Columbia and the United States, where fishermen caught less than 5% of the allowable catch, 
and revenues per boat increased about 80% because of higher fish yields and higher prices in the 
market. Bycatch also decreased over 40% in those areas.  
 
There is currently a national effort to implement catch shares on a national and international 
level supported by Environmental Defense Fund, Marine Conservation Biology Institute, former 
Secretary of Interior Bruce Babbitt, former Pennsylvania Congressman James Greentree, and 
many others.  
 
IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves, Esq., Law Offices of John 
H. Reaves, APC, 2488 Historic Decatur Road, Suite 200, San Diego, CA 92106; Telephone 
(619) 525-0035; e-mail: john@lawreaves.com  
 
RESPONSIBLE FLOOR DELEGATE:  John H. Reaves 
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Resolution 04-01-2009 

 
Written Commission Agreements 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Labor Code Section 2751 to read as follows: 

§ 2751 1 
 Whenever any employer who has no permanent and fixed place of business in this 2 
State enters into a contract of employment with an employee for services to be rendered 3 
within this State and the contemplated method of payment of the employee involves 4 
commissions, the contract shall be in writing and shall set forth the method by which the 5 
commissions shall be computed and paid. 6 
 The employer shall give a signed copy of each such contract to every employee who 7 
is a party thereto and shall obtain a signed receipt for the contract from each employee. 8 
 As used in this section, "commissions" does not include short term productivity 9 
bonuses such as are paid to retail clerks; and it does not include bonus and profit-sharing 10 
plans, unless there has been an offer by the employer to pay a fixed percentage of sales or 11 
profits as compensation for work to be performed.12 

 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Beverly Hills Bar Association 

STATEMENT OF REASONS: 

Existing Law:  The existing law is unconstitutional pursuant to decisional law.   

This Resolution:  This resolution amends California Labor Code section 2751 to eliminate 
provisions held unconstitutional by the United States District Court, Northern District of 
California, in Lett v. Paymentech, Inc., (N.D. Cal. 1999) 81 F.Supp.2d 992 on Commerce Clause 
and Equal Protection grounds. 
 
The Problem:  Although the statute remains on the books, it is practically unenforceable due to 
the holding in Lett.  The statute purports to require “any employer who has no permanent and 
fixed place of business in this State [and who] enters into a contract of employment with an 
employee for services to be rendered within this State [,which contract]. . . contemplate[s]. . . 
payment of the employee involve[ing] commissions” to reduce that contract to writing setting 
forth “the method by which the commissions shall be computed and paid.” 
 The statute contains additional provisions requiring the employer to provide each affected 
employee with a signed copy of the contract and obtain from each such employee a signed 
receipt for the contract, and defining “commissions” as excluding “short term productivity 
bonuses such as are paid to retail clerks; and it does not include bonus and profit-sharing plans, 
unless there has been an offer by the employer to pay a fixed percentage of sales or profits as 



04-01-2 

compensation for work to be performed.”  This amendment would have no effect on those 
provisions. 

IMPACT STATEMENT 

This resolution would also make effective Labor Code Section 2752, which provides that “[a]ny 
employer who does not employ an employee pursuant to a written contract as required by 
Section 2751 shall be liable to the employee in a civil action for triple damages.” 

AUTHOR AND/OR PERMANENT CONTACT: Michael R. Sohigian; Law Office of 
Michael R. Sohigian, 11755 Wilshire Boulevard, Suite 1200, Los Angeles, California 90025-
1543; (310) 914-2494; (310) 914-2484 (fax); msohigian@mrslaw.net 

RESPONSIBLE FLOOR DELEGATE: Michael R. Sohigian 
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Resolution 04-02-2009 
 
Penalty for Failure to Pay Wages: Deleting References to Repealed Statute 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Labor Code section 226.6 to read as follows:

§226.6 1 
 Any employer who knowingly and intentionally violates the provisions of Section 2 
226 or 226.2, or any officer, agent, employee, fiduciary, or other person who has the control, 3 
receipt, custody, or disposal of, or pays, the wages due any employee, and who knowingly 4 
and intentionally participates or aids in the violation of any provision of Section 226 or 226.2 5 
is guilty of a misdemeanor and, upon conviction thereof, shall be fined not more than one 6 
thousand dollars ($1,000) or be imprisoned not to exceed one year, or both, at the discretion 7 
of the court.  That fine or imprisonment, or both, shall be in addition to any other penalty 8 
provided by law.9 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides for misdemeanor liability and a fine and/or imprisonment for the 
knowing and intentional violation of Labor Code section 226 or 226.2.  Section 226.2 was 
repealed in 1987. 
 
This Resolution: Would delete from Labor Code section 226.6 references to repealed section 
226.2.  
 
The Problem: Labor Code section 226.6 refers to a repealed statute; and should be amended to 
delete an incorrect reference. 
     
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Virginia H. Gaburo, Esq., 4370 La Jolla 
Village Drive, Suite 980, San Diego, CA 92122, Telephone: (858) 546-0183, Fax: (858) 546-
1232, E-mail: vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: 
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Resolution 04-03-2009 
 
Employment Discrimination: Definition Of “Person”  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12925 to read as follows: 
 

§12925 1 
As used in this part, unless a different meaning clearly appears from the context: 2 
(a) “Commission” means the Fair Employment and Housing Commission and 3 

“commissioner” means a member of the commission. 4 
(b) “Department” means the Department of Fair Employment and Housing. 5 
(c) “Director” means the Director of Fair Employment and Housing. 6 
(d) “Person” includes one or more individuals, partnerships, associations, 7 

corporations, limited liability companies, legal representatives, trustees, trustees in 8 
bankruptcy, and receivers or other fiduciaries.  The Legislature clarifies that the term 9 
“Person” creates personal and individual liability for individuals engaged in practices 10 
prohibited by Government Code sections 12940 through 12960.  In so doing, the Legislature 11 
specifically reverses the effect of Jones v. Lodge at Torrey Pines Partnership (2008) 42 12 
Cal.4th 1158.  Jones v. Lodge at Torrey Pines Partnership may no longer be cited as 13 
authoritative.14 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: On March 3, 2008, in the decision Jones v. Lodge at Torrey Pines Partnership 
(2008) 42 Cal.4th 1158, the California Supreme Court overturned prior decisions and interpreted 
the term “person” as used in Government Code section 12940(h) to mean that individuals could 
not be held personally liable for their acts of retaliation in violation of the Fair Employment and 
Housing Act (FEHA).   
 
This Resolution: Would overturn the decision and clarify that individuals who retaliate against 
employees in violation of the Fair Employment and Housing Act can be held personally liable.    
 
The Problem: This change is necessary because the Legislature previously defined “person” to 
include individuals.  Inexplicably, the California Supreme Court interpreted the statutory 
language in Government Code section 12940(h) to mean something other than its plain meaning.  
Prior decisional law including the Court of Appeal decisions of Taylor v. City of Los Angeles 
Dept. of Water & Power (2006) 144 Cal.App.4th 1216 and Walrath v. Sprinkel (2002) 99 
Cal.App.4th 1237 held that individuals are personally liable for retaliation under FEHA.  Clearly 
the Legislature intended for individuals to be personally liable for retaliation because they used 
the term person in Government Code section 12940(h) as it is clearly defined in Government 
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Code section 12925(d).  This resolution then would merely clarify what should have been clear 
from the plain language of the statute.  Moreover, it would impose personal liability in a manner 
similar to harassment cases where California decisional law has upheld individual liability. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; (415) 453-4740 
phone; 415-453-3740 fax; e-mail: larryaorgan@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ  
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Resolution 04-04-2009 
Flexible Alternative Workweeks 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code sections 511 and 515 to read as follows: 
 

§511  1 
 (a) Upon the proposal of an employer, the employees of an employer may adopt a 2 
regularly scheduled alternative workweek that authorizes work by the affected employees for 3 
no longer than 10 hours per day within a 40-hour workweek without the payment to the 4 
affected employees of an overtime rate of compensation pursuant to this section. A proposal 5 
to adopt an alternative workweek schedule shall be deemed adopted only if it receives 6 
approval in a secret ballot election by at least two-thirds of affected employees in a work 7 
unit. The regularly scheduled alternative workweek proposed by an employer for adoption by 8 
employees may be a single work schedule that would become the standard schedule for 9 
workers in the work unit, or a menu of work schedule options, from which each employee in 10 
the unit would be entitled to choose.  11 
 (b)  This shall be known as the "Small Business Family Scheduling Option."  12 
Notwithstanding subdivision (a), an employer with 25 or fewer employees may approve a 13 
written request of an employee to work an alternative workweek schedule for no longer than 14 
10 hours per day within a 40-hour workweek without the payment to the affected employee 15 
of an overtime rate of compensation pursuant to this section.  An employer is prohibited from 16 
encouraging or otherwise soliciting an employee to request the employer's approval for an 17 
alternative workweek under this subdivision.  An employee shall provide a voluntary, signed 18 
written request that includes the start date of the alternative workweek schedule and the days 19 
and the number of hours per day for the alternative workweek schedule. If agreed, the 20 
employer and employee shall execute a written agreement that includes: (1) the start date of 21 
the alternative workweek schedule; (2) the days and the number of hours per day for the 22 
alternative workweek schedule; (3) confirms that either the employee or employer may 23 
terminate the agreement at any time upon seven days' advance written notice; and (4) 24 
confirms that the employee voluntarily requested the alternative workweek, and the employer 25 
did not encourage or otherwise solicit the employee to request the alternative workweek. The 26 
employer shall maintain the written agreement as a record for three years beyond the 27 
termination of the alternative workweek agreement. The employee or employer may 28 
terminate the agreement at any time upon seven days' advance written notice.   29 
  (b) (c)  An affected employee working longer than eight hours but not more than 30 
12 hours in a day pursuant to an alternative workweek schedule adopted pursuant to this 31 
section shall be paid an overtime rate of compensation of no less than one and one-half times 32 
the regular rate of pay of the employee for any work in excess of the regularly scheduled 33 
hours established by the alternative workweek agreement and for any work in excess of 40 34 
hours per week. An overtime rate of compensation of no less than double the regular rate of 35 
pay of the employee shall be paid for any work in excess of 12 hours per day and for any 36 
work in excess of eight hours on those days worked beyond the regularly scheduled 37 
workdays established by the alternative workweek agreement. Nothing in this section 38 
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requires an employer to combine more than one rate of overtime compensation in order to 39 
calculate the amount to be paid to an employee for any hour of overtime work.  40 
 (c) (d)  An employer shall not reduce an employee's regular rate of hourly pay as a 41 
result of the adoption, repeal, termination, or nullification of an alternative workweek 42 
schedule.  43 
 (d) (e)  An employer shall make a reasonable effort to find a work schedule not to 44 
exceed eight hours in a workday, in order to accommodate any affected employee who was 45 
eligible to vote in an election authorized by  this section  subdivision (a) and who is unable to 46 
work the alternative schedule hours established as the result of that election. An employer 47 
shall be permitted to provide a work schedule not to exceed eight hours in a workday to 48 
accommodate any employee who was hired after the date of the election and who is unable to 49 
work the alternative schedule established as the result of that election. An employer shall 50 
explore any available reasonable alternative means of accommodating the religious belief or 51 
observance of an affected employee that conflicts with an adopted alternative workweek 52 
schedule, in the manner provided by subdivision (j) of Section 12940 of the Government 53 
Code.  54 
 (e) (f)  The results of any election conducted pursuant to this section shall be 55 
reported by an employer to the Division of Labor Statistics and Research within 30 days after 56 
the results are final.  57 
 (f) (g)  Any type of alternative workweek schedule that is authorized by this code 58 
and that was in effect on January 1, 2000, may be repealed by the affected employees 59 
pursuant to this section.  Any alternative workweek schedule that was adopted pursuant to 60 
Wage Order Numbers 1, 4, 5, 7, or 9 of the Industrial Welfare Commission is null and void, 61 
except for an alternative workweek providing for a regular schedule of no more than 10 62 
hours' work in a workday that was adopted by a two-thirds vote of affected employees in a 63 
secret ballot election pursuant to wage orders of the Industrial Welfare Commission in effect 64 
prior to 1998. This subdivision does not apply to exemptions authorized pursuant to Section 65 
515.  66 
 (g)-(h)  Notwithstanding subdivision  (f) (g), an alternative workweek schedule in 67 
the health care industry adopted by a two-thirds vote of affected employees in a secret ballot 68 
election pursuant to Wage Orders 4 and 5 in effect prior to 1998 that provided for workdays 69 
exceeding 10 hours but not exceeding 12 hours in a day without the payment of overtime 70 
compensation shall be valid until July 1, 2000. An employer in the health care industry shall 71 
make a reasonable effort to accommodate any employee in the health care industry who is 72 
unable to work the alternative schedule established as the result of a valid election held in 73 
accordance with provisions of Wage Orders 4 or 5 that were in effect prior to 1998.  74 
 (h) (i)  Notwithstanding subdivision  (f) (g), if an employee is voluntarily working 75 
an alternative workweek schedule providing for a regular work schedule of not more than 10 76 
hours work in a workday as of July 1, 1999, an employee may continue to work that 77 
alternative workweek schedule without the entitlement of the payment of daily overtime 78 
compensation for the hours provided in that schedule if the employer approves a written 79 
request of the employee to work that schedule. 80 
 81 
§515  82 
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 (a) The Industrial Welfare Commission may establish exemptions from the 83 
requirement that an overtime rate of compensation be paid pursuant to Sections 510 and 511 84 
for executive, administrative, and professional employees, provided that the employee is 85 
primarily engaged in the duties that meet the test of the exemption, customarily and regularly 86 
exercises discretion and 87 
independent judgment in performing those duties, and earns a monthly salary equivalent to 88 
no less than two times the state minimum wage for full-time employment. The commission 89 
shall conduct a review of the duties that meet the test of the exemption. The commission 90 
may, based upon this review, convene a public hearing to adopt or modify regulations at that 91 
hearing pertaining to duties that meet the test of the exemption without convening wage 92 
boards. Any hearing conducted pursuant to this subdivision shall be concluded not later than 93 
July 1, 2000. 94 
 (b)  (1)   The commission may establish additional exemptions to hours of work 95 
requirements under this division where it finds that hours or conditions of labor may be 96 
prejudicial to the health or welfare of employees in any occupation, trade, or industry. This 97 
paragraph shall become inoperative on January 1, 2005.  98 
 (2)  Except as otherwise provided in this section and in subdivision  (g) (h)  of 99 
Section 511, nothing in this section requires the commission to alter any exemption from 100 
provisions regulating hours of work that was contained in any valid wage order in effect in 101 
1997.  Except as otherwise provided in this division, the commission may review, retain, or 102 
eliminate any exemption from provisions regulating hours of work that was contained in any 103 
valid wage order in effect in 1997. 104 
 (c) For  the  purposes of this section, "full-time employment" means employment in 105 
which an employee is employed for 40 hours per week. 106 
 (d) For the purpose of computing the overtime rate of compensation required to be 107 
paid to a nonexempt full-time salaried employee, the employee's regular hourly rate shall be 108 
1/40th of the employee's weekly salary. 109 
 (e) For  the  purposes of this section, "primarily" means more than one-half of the 110 
employee's worktime. 111 
 (f) (1) In addition to the requirements of subdivision (a), registered nurses 112 
employed to engage in the practice of nursing shall not be exempted from coverage under 113 
any part of the orders of the Industrial Welfare Commission, unless they individually meet 114 
the criteria for exemptions established for executive or administrative employees. 115 
 (2) This subdivision does not apply to any of the following: 116 
 (A) A certified nurse midwife who is primarily engaged in performing duties for 117 
which certification is required pursuant to Article 2.5 (commencing with Section 2746) of 118 
Chapter 6 of Division 2 of the Business and Professions Code. 119 
 (B) A certified nurse anesthetist who is primarily engaged in performing duties for 120 
which certification is required pursuant to Article 7 (commencing with Section 2825) of 121 
Chapter 6 of Division 2 of the Business and Professions Code. 122 
 (C) A certified nurse practitioner who is primarily engaged in performing duties for 123 
which certification is required pursuant to Article 8 (commencing with Section 2834) of 124 
Chapter 6 of Division 2 of the Business and Professions Code. 125 
 (D) Nothing in this paragraph shall exempt the occupations set forth in 126 
subparagraphs (A), (B), and (C) from meeting the requirements of subdivision (a).127 
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(Proposed new language underlined; language to be deleted stricken) 
                       
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: With certain exceptions, existing law establishes 8 hours as a day's work and a 40-
hour workweek, and requires payment of prescribed overtime compensation for additional hours 
worked. Existing law authorizes the adoption by 2/3 of employees in a work unit of alternative 
workweek schedules providing for workdays no longer than 10 hours within a 40-hour 
workweek. 
 
This Resolution: (1)  Authorizes an employee who works for a small employer with 25 or fewer 
employees to make a written request to work an alternative workweek schedule for no longer 
than 10 hours per day within a 40-hour workweek without the payment of overtime. 
       (2) Specifies that an employee shall provide a voluntary, signed written request that 
includes the start date of the alternative workweek schedule and the days and the number of              
hours per day for the alternative workweek schedule. 
      (3)  Provides that if agreed, the employer and employee shall execute a written 
agreement that that includes the start date of the alternative workweek schedule and the days and 
the number of hours per day for the alternative workweek schedule. 
 (4) Requires the employer to maintain the written agreement as a record for three 
years beyond the termination of the alternative workweek arrangement. 
 (5) Authorizes the employee or employer to terminate the agreement at any time upon 
seven days' advance written notice. 
 (6) Makes additional technical and nonsubstantive changes to existing law. 
 

This resolution is based on Assembly Bill 2127 (Benoit), which was introduced in the 
2008 Legislative session, but that failed passage in the Assembly Committee on Labor and 
Employment.  
 
The Problem:  Under existing law, an individual employee does not have the freedom to work an 
alternative workweek based on his or her own personal needs even if the employee wants to do 
so.  Employees may not work an alternative workweek schedule unless 2/3 of the employees in 
their work unit agree to do so by secret ballot, then all employees in the work unit are subject to 
the alternative scheduling.  In order for the alternative schedule to be terminated, the secret ballot 
process must be invoked all over again.  This process is onerous and complicated for small 
employers as well as for employees.  
 
 This bill would give employees of small businesses flexibility in requesting an 
alternative workweek schedule of up to 10 hours per day within a 40 hour workweek.  Thus, an 
employee may request a 4-day workweek up to 10 hours each day in order to accommodate his 
or her family obligations, personal pursuits, commuting issues and environmental concerns.  An 
employee working a 4-day workweek would gain 50 extra non-work days per year, and 
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potentially help reduce traffic and pollution by not having to commute to and from work on those 
days.   
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-
0200, facsimile (415) 495-4332, e-mail: yonahara@freelandlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Cathleen S. Yonahara 
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Resolution 04-05-2009 
 
Labor: Employee Commuter Benefits 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Labor Code section 273, and amend Revenue and Taxation Code 
section 17149 to read as follows: 
 

§273 1 
(a) Definitions 2 
Whenever used in this Section, the following terms shall have the meanings set forth 3 

below. 4 
(1) "Covered Employee" shall mean any person who performs an average of at 5 

least (10) hours of work per week for compensation within the state of California for the 6 
same employer within the previous calendar month. 7 

(2) "Covered Employer" shall mean an employer for which an average of twenty 8 
(20) or more persons per week perform work for compensation, and includes the state, 9 
political subdivisions of the state, and municipalities.   10 

(3) "Transit Pass" shall mean any pass, token, fare card, voucher or similar item 11 
entitling a person to transportation on public transit within the meaning of 26 U.S.C. 12 
§132(f)(5)(A), as the federal law may be amended from time to time, including but not 13 
limited to, travel by ferry, bus, trolley, streetcar, light rail or train. 14 

(4) "Transportation benefit Program" shall mean the program set forth in 273(b)-15 
(d). 16 

(5) "Vanpool" shall mean a 'commuter highway vehicle' within the meaning of 26 17 
U.S.C. §132(f)(5)(B), as the federal law may be amended from time to time, which currently 18 
means any highway vehicle: 19 

(A) the seating capacity of which is a least 6 adults (not including the driver) and 20 
(B) at least 80% of the mileage of which can reasonable be expected to be (i) for 21 

the purpose of transporting employees in connection with travel between their residences and 22 
their place of employment; and (ii) on trips during which the number of employees 23 
transported for such purposes is at least ½ of the seating capacity of such vehicle (not 24 
including the driver). 25 

(b) Transportation Benefits Program 26 
All Covered Employers shall provide at least one of the following transportation 27 

benefit programs to Covered Employees: 28 
(1) A Pre-Tax Election:  A program, consistent with 26 U.S.C. §132(f), allowing 29 

employees to elect to exclude from taxable wages and compensation, employee commuting 30 
costs incurred for Transit Passes or Vanpool charges (but not for parking), up to maximum 31 
level allowed by federal tax law, 26 U.S.C. §132(f)(2), which is one hundred and twenty 32 
dollars per month ($120) in 2009; 33 

(2) Employer Paid Benefit:  A program whereby the employer supplies a Transit 34 
Pass for the public transit system requested by each Covered Employee or reimbursement for 35 
equivalent Vanpool charges, which shall not exceed $45 per month in 2009 (the amount shall 36 
automatically increase annually by 3% rounded to the nearest dollar); or 37 
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(3) Employer Provided Transit:  Transportation furnished by the employer at no 38 
cost to the Covered Employee in a Vanpool or bus, or similar multi-passenger vehicle 39 
operated by or for the employer. 40 

(c) Administration and Enforcement 41 
(1) The California Division of Labor Standards Enforcement shall promulgate 42 

rules and regulations to implement the Transportation Benefits Program.  Such rules and 43 
regulations shall, to the extent consistent with this Section, conform to IRS regulations under 44 
26 U.S.C. §132(f). 45 

(2) The California Division of Labor Standards Enforcement shall maintain an 46 
education and advice program to assist employers with meeting the requirements of the 47 
Transit Benefit Program. 48 

(3) Any Covered Employer who fails to offer at least on transportation benefit 49 
programs to Covered Employees as required by 273(b) is liable for a civil penalty not 50 
exceeding $100.00 for a first violation, (B) a fine not exceeding $200.00 for a second 51 
violation within the same year, and (C) a fine not exceeding $500.00 for each additional 52 
violation within the same year, which is payable to the California Division of Labor 53 
Standards Enforcement. 54 

(4) The California Labor Commissioner or California Division of Labor 55 
Standards Enforcement, may issue administrative citations to any Covered Employer who 56 
fails to provide at least one transportation benefit programs to Covered employees as 57 
required by Section 273(b). 58 

(5) The State may not recover both administrative and civil penalties for the same 59 
violation.  Penalties collected under this Chapter, which may include recovery of 60 
enforcement costs, shall be used to fund implementation and enforcement of the 61 
Transportation Benefits Program. 62 
 63 
§17149 64 

(a) Gross income does not include compensation or the fair market value of any other 65 
benefit, except salary or wages, received by an employee from an employer for participation 66 
in any ridesharing arrangement in California, including those specified in subdivision (b). 67 

 (b) For purposes of this section, compensation or the fair market value of any other 68 
benefit received for participation in a ridesharing arrangement in California includes 69 
compensation or other benefit received for: 70 
 (1) Commuting in a vanpool. 71 
 (2) Commuting in a private commuter bus or buspool. 72 
 (3) A transit pass for use by the employee or his or her dependents, other than transit 73 
passes for use by elementary and secondary school students who are dependents of the 74 
employee. 75 
 (4) Commuting in a subscription taxipool. 76 
 (5) Commuting in a carpool. 77 
 (6) Free or subsidized parking. 78 
 (7) An employee's bicycling to or from his or her place of employment. 79 
 (8) Commuting by ferry. 80 
 (9) The use of an alternative transportation method, other than a method otherwise 81 
specified in this subdivision, that reduces the use of a motor vehicle by a single occupant to 82 
travel to or from that individual's place of employment. 83 
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 (10) Travel to or from a telecommuting facility. 84 
 (c) For purposes of this section: 85 
 (1) "Vanpool" means seven or more persons commuting on a daily basis to and from 86 
work by means of a vehicle with a seating arrangement designed to carry 7 to 15 adults, 87 
including the driver, that is used to transport those persons who commute to and from work 88 
on a regular basis. 89 
 (1)  "Vanpool" shall mean a 'commuter highway vehicle' within the meaning of 26 90 
U.S.C. §132(f)(5)(B), as the federal law may be amended from time to time, which currently 91 
means any highway vehicle: 92 

(A) the seating capacity of which is a least 6 adults (not including the driver) and 93 
(B) at least 80% of the mileage of which can reasonable be expected to be (i) for 94 

the purpose of transporting employees in connection with travel between their residences and 95 
their place of employment; and (ii) on trips during which the number of employees 96 
transported for such purposes is at least ½ of the seating capacity of such vehicle (not 97 
including the driver). 98 
 (2) "Transit pass" means any purchase of transit rides that entitles the holder to any 99 
number of transit rides to and from the workplace, whether at a discount rate or the base fare 100 
rate. 101 
  (3) "Transit" means transportation service for use by the general public that utilizes 102 
buses, railcars, or ferries with a seating capacity of 16 or more persons. 103 

(2) "Transit Pass" shall mean any pass, token, fare card, voucher or similar item 104 
entitling a person to transportation on public transit within the meaning of 26 U.S.C. 105 
§132(f)(5)(A), as the Federal law may be amended from time to time, including but not 106 
limited to, travel by ferry, bus, trolley, streetcar, light rail or train. 107 
    (4) (3) "Subscription taxipool" means a type of service in which employers or groups 108 
of employees contract with a public or private taxi operator to provide daily commuter 109 
service for a group of preassembled subscribers on a prepaid or daily fare basis following a 110 
relatively fixed route and schedule tailored to meet the needs of the subscribers. 111 
    (5) (4) "Ridesharing arrangement" means the transportation of persons in a motor 112 
vehicle where that transportation is incidental to another purpose of the driver.  The term 113 
includes ridesharing arrangements known as carpools, vanpools, and buspools. 114 
    (6) (5) "Carpool" means two or more persons commuting on a daily basis to and from 115 
work by means of a vehicle with a seating arrangement designed to carry less than seven 116 
adults, including the driver. 117 
    (7) (6) "Buspool" means 16 or more persons commuting on a daily basis to and from 118 
work by means of a vehicle with a seating arrangement designed to carry more than 15 adult 119 
passengers. 120 
    (8) (7) "Private commuter bus" means a highway vehicle which meets all of the 121 
following criteria: 122 
    (A) Has a seating capacity of at least seven adults, including the driver. 123 
    (B) At least 50 percent of the mileage of which can be reasonably expected to be used 124 
for the purpose of transporting employees to and from work. 125 
    (C) Is acquired by the taxpayer on or after the date of enactment of this section. 126 
    (D) With respect to which the taxpayer makes an election under this paragraph on his 127 
or her return for the taxable year in which the vehicle is placed in service. 128 
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    (9) (8) "Free or subsidized parking" means the benefit received from an employer for 129 
parking while participating in a ridesharing arrangement within California. 130 
 (10) (9) "Alternative commute program" means any alternative transportation method 131 
or program the purpose of which is to reduce the use of a motor vehicle by a single occupant 132 
to travel to and from that individual's place of employment.133 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing federal law allows employers to establish Qualified Transportation 
Fringe Benefits (QTFB) deduction program under 26 U.S.C. Section 132(f), allows employers to 
establish  to use up to $120 a month in pretax wages to purchase transit passes, vanpool rides, or 
qualified parking.  California law (Revenue and Taxation Code section 17149) also excludes 
from gross income compensation or the fair market value of any other benefit, except salary or 
wages, received by an employee from an employer for participation in any ridesharing 
arrangement in California. 
 
This Resolution:   Requires employers with an average of twenty (20) or more persons per week 
who perform work for compensation, the state, its political subdivisions, and municipalities to 
offers its California employees who work at least 10 hours a week the opportunity to participate 
in a Transportation Benefits Program.  Covered employers must offer one of the following 
options: 
 1. Pre-tax Transit: Employer sets up a deduction program under existing federal law 
(26 U.S.C. section 132(f)), which allows employees to use up to $120 per month in pretax wages 
to purchase transit passes or vanpool rides.  
 2. Employer Paid Transit Benefits: Employer pays for workers’ transit fares on any of 
the mass transit systems or reimburses workers for their vanpool expenses, in an amount not to 
exceed $45 per month. 
 3. Employer Provided Transit: Employer offers workers free shuttle service on a 
company-funded bus or van between home and place of business. 
 
 The resolution also makes conforming changes to the California Tax and Revenue 
Code 17149 regarding the definitions of transit pass and vanpool. 
 
 The resolution is based on the San Francisco Commuter Benefits Ordinance. 
 
The Problem:  Although federal law allows employers to voluntarily establish a Qualified 
Transportation Fringe Benefits deduction program so employees may use up to $120 a month in 
pretax wages to purchase transit passes or vanpool rides, it is not mandatory to do so.  In order to 
relieve traffic congestion and reduce air pollution in California, it is important to make such 
transportation benefits programs mandatory.  Under this transportation benefits program, 
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employers can save up to 9% on payroll taxes and employees save up to 40% on their transit 
costs for commuting using mass transit or vanpools. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-
0200, facsimile (415)  495-4332, e-mail yonahara@freelandlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Cathleen S. Yonahara 
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Resolution 04-06-2009 
 

 
Family Rights Act: Expanding Definition of Dependents 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Government Code Section 12945.2 be amended to read as follows: 
 

§ 12945.2 1 
(a) Except as provided in subdivision (b), it shall be an unlawful employment practice 2 

for any employer, as defined in paragraph (2) (3) of subdivision (c), to refuse to grant a 3 
request by any employee with more than 12 months of service with the employer, and who 4 
has at least 1,250 hours of service with the employer during the previous 12-month period, to 5 
take up to a total of 12 workweeks in any 12-month period for family care and medical leave. 6 
Family care and medical leave requested pursuant to this subdivision shall not be deemed to 7 
have been granted unless the employer provides the employee, upon granting the leave 8 
request, a guarantee of employment in the same or a comparable position upon the 9 
termination of the leave. The commission shall adopt a regulation specifying the elements of 10 
a reasonable request. 11 

(b) Notwithstanding subdivision (a), it shall not be an unlawful employment practice 12 
for an employer to refuse to grant a request for family care and medical leave by an 13 
employee if the employer employs less than 50 employees within 75 miles of the worksite 14 
where that employee is employed. 15 

(c) For purposes of this section:  16 
(1) "Child" means a biological, adopted, or foster child, a stepchild, a legal ward, or a 17 

child of a person standing in loco parentis. who is either of the following: 18 
(A) Under 18 years of age. 19 
(B) An adult dependent child. 20 
(2) “Domestic partner” has the same meaning as set forth in Section 297 of the 21 

Family Code. 22 
(3) (2) "Employer" means either of the following: 23 
(A) Any person who directly employs 50 or more persons to perform services for a 24 

wage or salary. 25 
(B) The state, and any political or civil subdivision of the state and cities. 26 
(4) (3) "Family care and medical leave" means any of the following: 27 
(A) Leave for reason of the birth of a child of the employee, the placement of a child 28 

with an employee in connection with the adoption or foster care of the child by the employee, 29 
or the serious health condition of a child of the employee. 30 

(B) Leave to care for a parent, grandparent, sibling, child, grandchild, domestic 31 
partner, or a spouse who has a serious health condition. 32 

(C) Leave because of an employee's own serious health condition that makes the 33 
employee unable to perform the functions of the position of that employee, except for leave 34 
taken for disability on account of pregnancy, childbirth, or related medical conditions. 35 

(5) (4) "Employment in the same or a comparable position" means employment in a 36 
position that has the same or similar duties and pay that can be performed at the same or 37 
similar geographic location as the position held prior to the leave. 38 
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(6) (5) "FMLA" means the federal Family and Medical Leave Act of 1993 (P.L. 103-39 
3). 40 

(7) (6) "Health care provider" means any of the following: 41 
(A) An individual holding either a physician's and surgeon's certificate issued 42 

pursuant to Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the 43 
Business and Professions Code, an osteopathic physician's and surgeon's certificate issued 44 
pursuant to Article 4.5 (commencing with Section 2099.5) of Chapter 5 of Division 2 of the 45 
Business and Professions Code, or an individual duly licensed as a physician, surgeon, or 46 
osteopathic physician or surgeon in another state or jurisdiction, who directly treats or 47 
supervises the treatment of the serious health condition. 48 

(B) Any other person determined by the United States Secretary of Labor to be 49 
capable of providing health care services under the FMLA. 50 

(8) (7) "Parent" means a biological, foster, or adoptive parent, a stepparent, a parent-51 
in-law, a legal guardian, or other person who stood in loco parentis to the employee when the 52 
employee was a child. 53 

(9) (8) "Serious health condition" means an illness, injury, impairment, or physical or 54 
mental condition that involves either of the following: 55 

(A) Inpatient care in a hospital, hospice, or residential health care facility. 56 
(B) Continuing treatment or continuing supervision by a health care provider. 57 
(d) An employer shall not be required to pay an employee for any leave taken 58 

pursuant to subdivision (a), except as required by subdivision (e). 59 
(e) An employee taking a leave permitted by subdivision (a) may elect, or an 60 

employer may require the employee, to substitute, for leave allowed under subdivision (a), 61 
any of the employee's accrued vacation leave or other accrued time off during this period or 62 
any other paid or unpaid time off negotiated with the employer. If an employee takes a leave 63 
because of the employee's own serious health condition, the employee may also elect, or the 64 
employer may also require the employee, to substitute accrued sick leave during the period of 65 
the leave. However, an employee shall not use sick leave during a period of leave in 66 
connection with the birth, adoption, or foster care of a child, or to care for a child, parent, 67 
grandparent, sibling, grandchild, domestic partner, or spouse with a serious health condition, 68 
unless mutually agreed to by the employer and the employee. 69 

(f) (1) During any period that an eligible employee takes leave pursuant to 70 
subdivision (a) or takes leave that qualifies as leave taken under the FMLA, the employer 71 
shall maintain and pay for coverage under a "group health plan," as defined in Section 72 
5000(b) (1) of the Internal Revenue Code of 1986, for the duration of the leave, not to exceed 73 
12 workweeks in a 12-month period, commencing on the date leave taken under the FMLA 74 
commences, at the level and under the conditions coverage would have been provided if the 75 
employee had continued in employment continuously for the duration of the leave. Nothing 76 
in the preceding sentence shall preclude an employer from maintaining and paying for 77 
coverage under a "group health plan" beyond 12 workweeks. An employer may recover the 78 
premium that the employer paid as required by this subdivision for maintaining coverage for 79 
the employee under the group health plan if both of the following conditions occur: 80 

(A) The employee fails to return from leave after the period of leave to which the 81 
employee is entitled has expired. 82 
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(B) The employee's failure to return from leave is for a reason other than the 83 
continuation, recurrence, or onset of a serious health condition that entitles the employee to 84 
leave under subdivision (a) or other circumstances beyond the control of the employee. 85 

(2) Any employee taking leave pursuant to subdivision (a) shall continue to be 86 
entitled to participate in employee health plans for any period during which coverage is not 87 
provided by the employer under paragraph (1), employee benefit plans, including life, short-88 
term, or long-term disability or accident insurance, pension and retirement plans, and 89 
supplemental unemployment benefit plans to the same extent and under the same conditions 90 
as apply to an unpaid leave taken for any purpose other than those described in subdivision 91 
(a). In the absence of these conditions an employee shall continue to be entitled to participate 92 
in these plans and, in the case of health and welfare employee benefit plans, including life, 93 
short-term, or long-term disability or accident insurance, or other similar plans, the employer 94 
may, at his or her discretion, require the employee to pay premiums, at the group rate, during 95 
the period of leave not covered by any accrued vacation leave, or other accrued time off, or 96 
any other paid or unpaid time off negotiated with the employer, as a condition of continued 97 
coverage during the leave period. However, the nonpayment of premiums by an employee 98 
shall not constitute a break in service, for purposes of longevity, seniority under any 99 
collective bargaining agreement, or any employee benefit plan. 100 

For purposes of pension and retirement plans, an employer shall not be required to 101 
make plan payments for an employee during the leave period, and the leave period shall not 102 
be required to be counted for purposes of time accrued under the plan. However, an 103 
employee covered by a pension plan may continue to make contributions in accordance with 104 
the terms of the plan during the period of the leave. 105 

(g) During a family care and medical leave period, the employee shall retain 106 
employee status with the employer, and the leave shall not constitute a break in service, for 107 
purposes of longevity, seniority under any collective bargaining agreement, or any employee 108 
benefit plan. An employee returning from leave shall return with no less seniority than the 109 
employee had when the leave commenced, for purposes of layoff, recall, promotion, job 110 
assignment, and seniority-related benefits such as vacation. 111 

(h) If the employee's need for a leave pursuant to this section is foreseeable, the 112 
employee shall provide the employer with reasonable advance notice of the need for the 113 
leave. 114 

(i) If the employee's need for leave pursuant to this section is foreseeable due to a 115 
planned medical treatment or supervision, the employee shall make a reasonable effort to 116 
schedule the treatment or supervision to avoid disruption to the operations of the employer, 117 
subject to the approval of the health care provider of the individual requiring the treatment or 118 
supervision. 119 

(j) (1) An employer may require that an employee's request for leave to care for a 120 
child, a spouse, or a parent, grandparent, sibling, grandchild, or domestic partner who has a 121 
serious health condition be supported by a certification issued by the health care provider of 122 
the individual requiring care. That certification shall be sufficient if it includes all of the 123 
following: 124 

(A) The date on which the serious health condition commenced. 125 
(B) The probable duration of the condition. 126 
(C) An estimate of the amount of time that the health care provider believes the 127 

employee needs to care for the individual requiring the care. 128 
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(D) A statement that the serious health condition warrants the participation of a 129 
family member to provide care during a period of the treatment or supervision of the 130 
individual requiring care. 131 

(2) Upon expiration of the time estimated by the health care provider in subparagraph 132 
(C) of paragraph (1), the employer may require the employee to obtain recertification, in 133 
accordance with the procedure provided in paragraph (1), if additional leave is required. 134 

(k) (1) An employer may require that an employee's request for leave because of the 135 
employee's own serious health condition be supported by a certification issued by his or her 136 
health care provider. That certification shall be sufficient if it includes all of the following: 137 

(A) The date on which the serious health condition commenced. 138 
(B) The probable duration of the condition. 139 
(C) A statement that, due to the serious health condition, the employee is unable to 140 

perform the function of his or her position. 141 
(2) The employer may require that the employee obtain subsequent recertification 142 

regarding the employee's serious health condition on a reasonable basis, in accordance with 143 
the procedure provided in paragraph (1), if additional leave is required. 144 

(3) (A) In any case in which the employer has reason to doubt the validity of the 145 
certification provided pursuant to this section, the employer may require, at the employer's 146 
expense, that the employee obtain the opinion of a second health care provider, designated or 147 
approved by the employer, concerning any information certified under paragraph (1). 148 

(B) The health care provider designated or approved under subparagraph (A) shall not 149 
be employed on a regular basis by the employer. 150 

(C) In any case in which the second opinion described in subparagraph (A) differs 151 
from the opinion in the original certification, the employer may require, at the employer's 152 
expense, that the employee obtain the opinion of a third health care provider, designated or 153 
approved jointly by the employer and the employee, concerning the information certified 154 
under paragraph (1). 155 

(D) The opinion of the third health care provider concerning the information certified 156 
under paragraph (1) shall be considered to be final and shall be binding on the employer and 157 
the employee. 158 

(4) As a condition of an employee's return from leave taken because of the 159 
employee's own serious health condition, the employer may have a uniformly applied 160 
practice or policy that requires the employee to obtain certification from his or her health 161 
care provider that the employee is able to resume work. Nothing in this paragraph shall 162 
supersede a valid collective bargaining agreement that governs the return to work of that 163 
employee. 164 

(l) It shall be an unlawful employment practice for an employer to refuse to hire, or to 165 
discharge, fine, suspend, expel, or discriminate against, any individual because of any of the 166 
following: 167 

(1) An individual's exercise of the right to family care and medical leave provided by 168 
subdivision (a). 169 

(2) An individual's giving information or testimony as to his or her own family care 170 
and medical leave, or another person's family care and medical leave, in any inquiry or 171 
proceeding related to rights guaranteed under this section. 172 
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(m) This section shall not be construed to require any changes in existing collective 173 
bargaining agreements during the life of the contract, or until January 1, 1993, whichever 174 
occurs first. 175 

(n) The amendments made to this section by the act adding this subdivision shall not 176 
be construed to require any changes in existing collective bargaining agreements during the 177 
life of the contract, or until February 5, 1994, whichever occurs first. 178 

(o) The provisions of this section shall be construed as separate and distinct from 179 
those of Section 12945. 180 

(p) Leave provided for pursuant to this section may be taken in one or more periods. 181 
The 12-month period during which 12 workweeks of leave may be taken under this section 182 
shall run concurrently with the 12-month period under the FMLA, and shall commence the 183 
date leave taken under the FMLA commences. 184 

(q) In any case in which both parents entitled to leave under subdivision (a) are 185 
employed by the same employer, the employer shall not be required to grant leave in 186 
connection with the birth, adoption, or foster care of a child that would allow the parents 187 
family care and medical leave totaling more than the amount specified in subdivision (a). 188 

(r) (1) Notwithstanding subdivision (a), an employer may refuse to reinstate an 189 
employee returning from leave to the same or a comparable position if all of the following 190 
apply: 191 

(A) The employee is a salaried employee who is among the highest paid 10 percent of 192 
the employer's employees who are employed within 75 miles of the worksite at which that 193 
employee is employed. 194 

(B) The refusal is necessary to prevent substantial and grievous economic injury to 195 
the operations of the employer. 196 

(C) The employer notifies the employee of the intent to refuse reinstatement at the 197 
time the employer determines the refusal is necessary under subparagraph (B). 198 

(2) In any case in which the leave has already commenced, the employer shall give 199 
the employee a reasonable opportunity to return to work following the notice prescribed by 200 
subparagraph (C). 201 

(s) Leave taken by an employee pursuant to this section shall run concurrently with 202 
leave taken pursuant to the FMLA, except for any leave taken under the FMLA for disability 203 
on account of pregnancy, childbirth, or related medical conditions. The aggregate amount of 204 
leave taken under this section or the FMLA, or both, except for leave taken for disability on 205 
account of pregnancy, childbirth, or related medical conditions, shall not exceed 12 206 
workweeks in a 12-month period. An employee is entitled to take, in addition to the leave 207 
provided for under this section and the FMLA, the leave provided for in Section 12945, if the 208 
employee is otherwise qualified for that leave.209 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Women Lawyers of Sacramento 
 
STATEMENT OF REASONS 
 



04-06-6 

Existing Law: The existing law, the Moore-Brown-Roberti Family Rights Act, makes it unlawful 
for an employer to refuse to grant a request from an eligible employee to take up to 12 
workweeks of unpaid leave during any 12-month period for the following three reasons: 

(1) for the birth, adoption or placement of a foster child; 
(2) to care for the employee’s minor or adult dependent child, parent or child in the event 

of a serious health condition; or 
(3) for the employee’s own serious health condition.  

 
Currently, the Act defines child as the biological, adopted, foster, stepchild, legal ward, or a child 
of a person standing in loco parentis, who is either (1) under the age of 18 or (2) an adult 
dependent child. The Act also defines parent as the employee’s biological, foster, adoptive, 
stepparent, legal guardian or other person who stood in loco parentis to the employee when the 
employee was a child.  
 
This Resolution: This resolution expands the definition of “child” and “parent” and increases the 
circumstances under which an employee is entitled to request and take protected, unpaid leave. It 
eliminates the age and “adult dependency” elements from the definition of child. It also expands 
the definition of parent to include the employee’s parent-in-law and allows the employee to take 
the leave to care for a grandparent, sibling, grandchild or domestic partner suffering from a 
serious health condition.  
 
The Problem: With today’s social and economic strains, families are finding it more and more 
difficult to cope with events such as serious illness in a child (regardless of their age), their 
domestic partners, or an aging grandparent or parent-in-law. The circumstances required by the 
current Family Rights Act in California are so restrictive that employees are unable to take the 
unpaid leave to care for seriously ill members of their families. The restrictiveness of the current 
law creates hardships on workers who cannot take the leave to care for a family member in need 
because their circumstances are not covered. The resolution would expand the desperately 
needed protection that the Family Rights Act was intended to grant to employees in California.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jessica J. Snyder, 1746 Stebbing Dr. 
Roseville, CA 95747, 916-872-5960, forjjs@surewest.net  
 
RESPONSIBLE FLOOR DELEGATE: Jessica J. Snyder 
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Resolution 04-07-2009 
 
Permanent Disability Adjustments: Based on Date Medical Report is Received 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code section 4658 to read as follows: 
 

§ 4658. 1 
(a) For injuries occurring prior to January 1, 1992, if the injury causes permanent 2 

disability, the percentage of disability to total disability shall be determined, and the 3 
disability payment computed and allowed, according to paragraph (1). However, in no event 4 
shall the disability payment allowed be less than the disability payment computed according 5 
to paragraph (2). 6 

 (1) 7 
 8 
Column     Column 2 – Number of weeks for 9 
1 – Range of          which two-thirds of average 10 
percentage of     weekly earnings allowed for each 11 
permanent     1 percent of permanent disability 12 
disability           within percentage range: 13 
incurred: 14 
 15 
Under 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3 16 
10-19.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 17 
20-29.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 18 
30-49.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6 19 
50-69.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7 20 
70-99.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8 21 
 22 

The number of weeks for which payments shall be allowed set forth in column 2 23 
above based upon the percentage of permanent disability set forth in column 1 above shall be 24 
cumulative, and the number of benefit weeks shall increase with the severity of the disability. 25 
The following schedule is illustrative of the computation of the number of benefit weeks: 26 
 27 
Column 1 –       Column 2 -- 28 
Percentage       Cumulative 29 
of permanent       number of 30 
disability       benefit weeks: 31 
incurred: 32 
     5  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 15.00 33 
     10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  30.25 34 
     15 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  50.25 35 
     20 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  70.50 36 
     25 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  95.50 37 
     30 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  120.75 38 
     35 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  150.75 39 
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     40 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  180.75 40 
     45 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  210.75 41 
     50 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  241.00 42 
     55 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  276.00 43 
     60 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  311.00 44 
     65 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  346.00 45 
     70 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  381.25 46 
     75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  421.25 47 
     80 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  461.25 48 
     85 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  501.25 49 
     90 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  541.25 50 
     95 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  581.25 51 
   100 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  for life 52 
 53 

(2) Two-thirds of the average weekly earnings for four weeks for each 1 percent of 54 
disability, where, for the purposes of this subdivision, the average weekly earnings shall be 55 
taken at not more than seventy-eight dollars and seventy-five cents ($78.75). 56 

(b) This subdivision shall apply to injuries occurring on or after January 1, 1992. If 57 
the injury causes permanent disability, the percentage of disability to total disability shall be 58 
determined, and the disability payment computed and allowed, according to paragraph (1). 59 
However, in no event shall the disability payment allowed be less than the disability payment 60 
computed according to paragraph (2). 61 

(1)  62 
        Column 2 – Number of weeks 63 
Column 1 – Range          for which two-thirds of  64 
of percentage           average weekly earnings 65 
of permanent          allowed for each 1 percent 66 
disability incurred:        of permanent disability 67 
           within percentage range: 68 
     Under 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3 69 
     10-19.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   4 70 
     20-24.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   5 71 
     25-29.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   6 72 
     30-49.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   7 73 
     50-69.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   8 74 
     70-99.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   9 75 
 76 

The numbers set forth in column 2 above are based upon the percentage of permanent 77 
disability set forth in column 1 above and shall be cumulative, and shall increase with the 78 
severity of the disability in the manner illustrated in subdivision (a). 79 

(2) Two-thirds of the average weekly earnings for four weeks for each 1 percent of 80 
disability, where, for the purposes of this subdivision, the average weekly earnings shall be 81 
taken at not more than seventy-eight dollars and seventy-five cents ($78.75). 82 
 (c) This subdivision shall apply to injuries occurring on or after January 1, 2004. If 83 
the injury causes permanent disability, the percentage of disability to total disability shall be 84 
determined, and the disability payment computed and allowed as follows: 85 
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 86 
        Column 2 – Number of weeks 87 
Column 1 – Range          for which two-thirds of  88 
of percentage           average weekly earnings 89 
of permanent          allowed for each 1 percent 90 
disability incurred:        of permanent disability 91 
           within percentage range: 92 
     Under 10 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   4 93 
     10-19.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   5 94 
     20-24.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   5 95 
     25-29.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   6 96 
     30-49.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   7 97 
     50-69.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   8 98 
     70-99.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   9 99 
 100 

The numbers set forth in column 2 above are based upon the percentage of permanent 101 
disability set forth in column 1 above and shall be cumulative, and shall increase with the 102 
severity of the disability in the manner illustrated in subdivision (a). 103 

(d)(1) This subdivision shall apply to injuries occurring on or after the effective date 104 
of the revised permanent disability schedule adopted by the administrative director pursuant 105 
to Section 4660. If the injury causes permanent disability, the percentage of disability to total 106 
disability shall be determined, and the basic disability payment computed as follows: 107 
 108 
        Column 2 – Number of weeks 109 
Column 1 – Range          for which two-thirds of  110 
of percentage           average weekly earnings 111 
of permanent          allowed for each 1 percent 112 
disability incurred:        of permanent disability 113 
           within percentage range: 114 
     0.25-9.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   3 115 
     10-14.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   4 116 
     15-24.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   5 117 
     25-29.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   6 118 
     30-49.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   7 119 
     50-69.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   8 120 
     70-99.75 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .   16 121 
 122 

The numbers set forth in column 2 above are based upon the percentage of permanent 123 
disability set forth in column 1 above and shall be cumulative, and shall increase with the 124 
severity of the disability in the manner illustrated in subdivision (a). 125 

(2) If, within 60 days of receipt by the employer, insurance carrier for the employer, 126 
attorney for the employer, or third-party administrator for the employer, of a comprehensive 127 
medical-legal report indicating a disability has become permanent and stationary, or a report 128 
from the treating physician in the form of a narrative report or a report setting forth at least 129 
the nature, extent, and duration of disability and work limitations, if any, indicating a 130 
disability becoming has become permanent and stationary, an employer does not offer the 131 
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injured employee regular work, modified work, or alternative work, in the form and manner 132 
prescribed by the administrative director, for a period of at least 12 months, each disability 133 
payment remaining to be paid to the injured employee from the date of the end of the 60-day 134 
period shall be paid in accordance with paragraph (1) and increased by 15 percent.  The dates 135 
of service and receipt of the physician’s permanent and stationary report shall be determined 136 
in accordance with Section 1013 of the Code of Civil Procedure.  This paragraph shall not 137 
apply to an employer that employs fewer than 50 employees. 138 

(3)(A) If, within 60 days of receipt by the employer, insurance carrier for the 139 
employer, attorney for the employer, or third-party administrator for the employer, of a 140 
comprehensive medical-legal report indicating a disability has become permanent and 141 
stationary, or a report from the treating physician in the form of a narrative report or a report 142 
setting forth at least the nature, extent, and duration of disability and work limitations, if any, 143 
indicating a disability becoming has become permanent and stationary, an employer offers 144 
the injured employee regular work, modified work, or alternative work, in the form and 145 
manner prescribed by the administrative director, for a period of at least 12 months, and 146 
regardless of whether the injured employee accepts or rejects the offer, each disability 147 
payment remaining to be paid to the injured employee from the date the offer was made shall 148 
be paid in accordance with paragraph (1) and decreased by 15 percent.  The dates of service 149 
and receipt of the physician’s permanent and stationary report shall be determined in 150 
accordance with Section 1013 of the Code of Civil Procedure. 151 

(B) If the regular work, modified work, or alternative work is terminated by the 152 
employer before the end of the period for which disability payments are due the injured 153 
employee, the amount of each of the remaining disability payments shall be paid in 154 
accordance with paragraph (1) and increased by 15 percent. An employee who voluntarily 155 
terminates employment shall not be eligible for payment under this subparagraph. This 156 
paragraph shall not apply to an employer that employs fewer than 50 employees. 157 

(4) For compensable claims arising before April 30, 2004, the schedule provided in 158 
this subdivision shall not apply to the determination of permanent disabilities when there has 159 
been either a comprehensive medical-legal report or a report by a treating physician, 160 
indicating the existence of permanent disability, or when the employer is required to provide 161 
the notice required by Section 4061 to the injured worker.162 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Along with the reforms to the workers’ compensation laws enacted with Senate 
Bill 899 in 2004, provisions were created to provide an incentive for an employer to return an 
injured employee to regular, modified, or alternative work.  If an employer makes an offer of 
regular, modified, or alternative work that is to last at least twelve months within 60 days of an 
injury becoming permanent and stationary, then the worker’s permanent disability is decreased 
by 15%.  However, an injured worker’s permanent disability award is increased by 15% if the 
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employer does not make an offer of regular, modified, or alternative work within 60 days of an 
injury becoming permanent and stationary. 
 
This Resolution:  Would allow an employer to make an offer of regular, modified, or alternative 
work within 60 days of receipt of a comprehensive medical-legal report indicating an injured 
worker’s disability has become permanent and stationary, and thus, the employer will be able to 
reduce the remaining permanent disability payments by 15%. 
 
The Problem:  An injured worker is sent for a medical exam to determine compensability, nature 
and extent of alleged injuries, future medical treatment, etc.  The medical examiner will issue a 
report stating that a worker’s injury has become permanent and stationary as of the date of 
his/her exam of the injured worker.  Due to the high volume of workers’ compensation patients, 
the medical examiner will frequently issue reports well after 60 days of an injury becoming 
permanent and stationary.  As a result, the employer does not have any incentive to return the 
injured worker to regular, modified, or alternative work because any remaining permanent 
disability payments are automatically increased by 15%.  Additionally, an employer cannot make 
an offer of regular, modified, or alternative work without knowing what work restrictions, if any, 
or accommodations that the injured worker will require until after receipt and review of the 
medical examiner’s comprehensive medical-legal report. 
 
IMPACT STATEMENT 
 
This proposed resolution will affect Section 10117 of Title 8 of the California Code of 
Regulations, originally Section 10002 of Title 8 of the California Code of Regulations filed on 
June 30, 2006.  This section was renumbered to 10117 on November 17, 2008.  The section 
merely outlines how and when payments are to be made with the 15% increase/decrease, and the 
manner in which an offer of regular, modified, or alternative work is made to an injured worker.  
Since this section merely provides guidance with how to work with the permanent disability 
adjustments, it would need to be amended to account for the proposed language in this 
resolution. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Richard D. Hoang, La Follette, Johnson, De 
Haas, Fesler & Ames, 2677 North Main Street, Suite 901, Santa Ana, CA 92705, 714/558-7008, 
fax 714/972-0379, rdhoang@gmail.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Richard D. Hoang 
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Resolution 04-08-2009 
 

Labor Law:  Definition of “Volunteer” 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Labor Code sections 30, 1285.1, and 1390.1 and to amend Labor 
Code section 1171 as follows: 
 

§ 30 1 
“Volunteer” means an individual who, without promise or expectation of 2 

compensation, but solely for his or her personal purpose or pleasure, performs work for a 3 
corporation qualified under Section 501(c)(3) of the Internal Revenue Code (Title 26, United 4 
States Code Annotated) as a tax-exempt organization.   5 
 6 
§ 1171   7 

The provisions of this chapter shall apply to and include men, women and minors 8 
employed in any occupation, trade, or industry, whether compensation is measured by time, 9 
piece, or otherwise, but shall not include any individual rendering services as a volunteer, 10 
any individual employed as an outside salesman or any individual participating in a national 11 
service program carried out using assistance provided under Section 12571 of Title 42 of the 12 
United States Code.   13 

Any individual participating in a national service program pursuant to Section 12571 14 
of Title 42 of the United States Code shall be informed by the nonprofit, educational 15 
institution or other entity using his or her service, prior to the commencement of service of 16 
the requirement, if any, to work hours in excess of eight hours per day, or 40 hours per week, 17 
or both, and shall have the opportunity to opt out of that national service program at that 18 
time.  Individuals participating in a national service program pursuant to Section 12571 of 19 
Title 42 of the United States Code shall not be discriminated against or be denied continued 20 
participation in the program for refusing to work overtime for a legitimate reason.   21 
 22 
§ 1285.1 23 

The provisions of this chapter shall not apply to any individual rendering services as a 24 
volunteer.   25 
 26 
§ 1390.1 27 

The provisions of this chapter shall not apply to any individual rendering services as a 28 
volunteer.29 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law:  Provides no definition of “volunteer” for individuals who wish to donate their 
time to non-profit organizations.   
 
This Resolution:  Establishes the definition of “volunteer” for individuals who wish to donate 
their time to non-profit organizations. 
 
The Problem:  Many believe that individuals may lawfully provide services as volunteers in 
California for non-commercial operations of non-profit organizations, but such is not the case 
under current state wage and hour law.  Indeed, throughout the state, many non-profits rely on 
volunteer services for their very existence.  Without the charitable donations of time from 
volunteers, myriad non-profits would cease to exist.  However, because state law provides no 
definition of “volunteer” for those donating their time to non-profits, much depends on the 
vagaries of the administration in power to determine how these situations will be treated under 
state law.   
 
Without a clear definition, an individual’s right to participate in any number of activities, 
including participation in humanitarian activities, performing arts events, and other civic and/or 
charitable projects, will continue to be chilled and countless groups throughout the state will 
suffer, or simply cease to exist.  Thus, a uniform definition of “volunteer” is needed to provide 
clarity and certainty to non-profits and volunteers throughout the state.   
 
Recently, the state legislature has partly addressed this problem by establishing a statutory 
exemption from the prevailing wage laws for volunteer participation in public works projects.  
Labor Code section 1720.4 allows for unpaid volunteers on public works projects, which 
includes construction, demolition, or repair work done under contract and paid, in whole or in 
part, out of public funds.  One example: Every fall, the American River Parkway Foundation in 
Sacramento (which receives government grants) leads a massive, citizen-powered clean-up of the 
regional park.  In 2007, more than 1,000 volunteers turned out to remove more than 20,000 
pounds of trash.  These individuals were considered volunteers under section 1720.4, passed in 
2004 and extended in 2008, exempting volunteers from wage requirements otherwise associated 
with government-financed projects.  The Parkway could not continue its annual clean-up project 
if it were required to pay all of its volunteers minimum wage, which it, like so many nonprofits, 
simply cannot afford to do.  (See, Weintraub, Legislature Toying with Civic-Minded Volunteers, 
The Sacramento Bee (Apr. 1, 2008) p. 7B.)  However, section 1720.4 only applies to public 
works projects and is only temporary at that, as it is currently set to sunset on January 1, 2012.   
 
No similar law allows for volunteers to perform services without compensation for non-profit 
organizations not involving public works projects.  If volunteer participation is considered 
appropriate for public works projects, then certainly civic and charitable minded individuals 
should similarly be allowed to donate their time to non-profits of their choice.    
 
The proposed definition comes directly from the United States Supreme Court’s definition of 
“volunteer” (see, Tony & Susan Alamo Foundation v. Secretary of Labor (1985) 471 U.S. 290, 
295) and the definition of “volunteer” adopted by the state legislature in Labor Code section 
1720.4.     
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IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly L. Borelli, Employment Law 
Counsel, LLP, 9630 Bruceville Road, Suite 106-297, Elk Grove, CA  95757; voice (916) 833-
3216; fax (916) 714-4995; email kborelli@emlawco.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kelly L. Borelli 
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Resolution 04-09-2009 

 
Employment of Minors:  Definition of “Community Entertainment” 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code section 1310 as follows: 
 

§ 1310  1 
Nothing in this article or Article 2 (commencing with Section 1390) of Chapter 3 2 

shall prohibit or prevent: 3 
(a)  The appearance of any minor in any church, public or religious school, or 4 

community entertainment.  "Community entertainment" means performing arts events, 5 
including dance, music, opera, and theater arts, produced by non-profit organizations in 6 
which members of the community are invited to participate as non-professional members of 7 
the cast, crew, ensemble, troupe, staff, and/or production. 8 

(b)  The appearance of any minor in any school entertainment or in any entertainment 9 
for charity or for children, for which no admission fee is charged.   10 

(c)  The appearance of any minor in any radio or television broadcasting exhibition, 11 
where the minor receives no compensation directly or indirectly therefor, and where the 12 
engagement of the minor is limited to a single appearance lasting not more than one hour, 13 
and where no admission fee is charged for the radio broadcasting or television exhibition.   14 

(d)  The appearance of any minor at any one event during a calendar year, occurring 15 
on a day on which school attendance is not required or on the day preceding such a day, 16 
lasting four hours or less, where a parent or guardian of the minor is present, for which the 17 
minor does not directly or indirectly receive any compensation.18 

   
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing Law:  Provides no definition of “community entertainment” as used in Labor Code 
section 1310 to exempt the application of certain wage and hour laws to minors participating in 
such “community entertainment.”   
 
This Resolution:  Establishes the definition of “community entertainment” for purposes of the 
limited exemption from certain wage and hour laws for minors under Labor Code section 1310, 
subdivision (a).   
 
The Problem:  Despite the presence of the exemptions found in Labor Code section 1310 for 
more than 50 years, neither the legislature nor any court has provided a definition of “community 
entertainment.”  A thorough review of all available legislative history of section 1310 and its 
predecessor statutes reveals that the legislature intended to relax the wage and hour requirements 
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for non-professional minors who wished to participate in community activities related to the 
performing arts.   
 
Nevertheless, in recent years, the Division of Labor Standards Enforcement (“DLSE”) has cited 
numerous non-profit performing arts organizations around the state for labor law violations for 
using minors in such seasonal community productions as “The Nutcracker” and “A Christmas 
Carol,” as well as many other community productions.  One example:  A non-profit community 
theater was issued numerous citations, amounting to more than $20,000 in potential fines, for 
using non-professional minors from the community to perform in a one-week performance of 
“The Sound of Music” in the summer of 2008.  Many of these non-profit organizations have 
dropped all productions involving minors due to the DLSE’s recent pattern of enforcement of 
numerous labor laws involving minors, including payment of minimum wage and the hiring of 
multiple studio teachers, at union rates, to oversee all rehearsals and performances.  Other 
organizations, such as local ballet companies who rely on the annual income from “The 
Nutcracker” to fund their other productions throughout the year, have come close to closing their 
doors due to their financial inability to treat the non-professional minors as employees.   
 
The DLSE’s recent enforcement position risks the continued viability of community non-profit 
performing arts organizations throughout the state, many, if not most, of which operate on 
shoestring budgets and survive only through volunteer community participation and support.  
Furthermore, due to decades of statewide educational budget cuts, the majority of elementary 
and secondary schools no longer provide any performing arts instruction.  But for local 
community groups picking up the slack, these opportunities would be lost to generations of our 
state youth.  If forced to comply with financially and administratively onerous labor rules and 
regulations, a great number of these organizations simply will not survive.   
 
The proffered definition for “community entertainment,” adopted from the legislative history and 
intent behind the statute, would give these non-profit community performing arts groups the 
flexibility needed to survive, to continue to provide educational opportunities to our state’s 
youth, and to continue to enrich the cultural life of our state’s communities.    
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly L. Borelli, Employment Law 
Counsel, LLP, 9630 Bruceville Road, Suite 106-297, Elk Grove, CA  95757; voice (916) 833-
3216; fax (916) 714-4995; email kborelli@emlawco.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kelly L. Borelli 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Resolution 05-01-2009 
 

Child Support: Examination by Vocational Training Consultant 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 4001 to read as follows: 
 

§ 4001  1 
(a) In any proceeding where there is at issue the support of a minor child or a child for 2 

whom support is authorized under Section 3901 or 3910, the court may order either or both 3 
parents to pay an amount necessary for the support of the child. 4 

(b) (1) In any proceeding where there is at issue the support of a minor child or a 5 
child for whom support is authorized under Section 3901 or 3910, the court may order a 6 
party to submit to an examination by a vocational training counselor. The examination shall 7 
include an assessment of the party's ability to obtain employment based upon the party's age, 8 
health, education, marketable skills, employment history, and the current availability of 9 
employment opportunities. The focus of the examination shall be on an assessment of the 10 
party's ability to obtain employment that would allow the party to meet their statutory duty 11 
for the support of any minor children pursuant to Family Code Section 3900.  12 

(2) The order may be made only on motion, for good cause, and on notice to the party 13 
to be examined and to all parties. The order shall specify the time, place, manner, conditions, 14 
scope of the examination, and the person or person by whom it is to be made.  15 

(3) A party who does not comply with an order under this section is subject to the 16 
same consequences provided for failure to comply with an examination ordered pursuant to 17 
Chapter 15 (commencing with Section 2032.010) of Title 4 of Part 4 of the Code of Civil 18 
Procedure.  19 

(4) A Vocational Training Counselor - for the purpose of this section means an 20 
individual with sufficient knowledge, skill, experience, training, or education in interviewing, 21 
administering, and interpreting tests for analysis of marketable skills, formulating career 22 
goals, planning courses of training and study, and assessing the job market, to qualify as an 23 
expert in vocational training under Section 720 of the Evidence Code.  24 

(5) A vocational training counselor shall have at least the following qualifications: 25 
(A)  A master's degree in the behavior sciences.  26 
(B) Be qualified to administer and interpret inventories for assessing career potential. 27 
(C)  Demonstrated ability in interviewing clients and assessing marketable skills with 28 

understanding of age constraints, physical and mental health, previous education and 29 
experience, and time and geographic mobility constraints.  30 

(D)  Knowledge of current employment conditions, job market, and wages in the 31 
indicated geographic area. 32 

(E)  Knowledge of education and training programs in the area with costs and time 33 
plans for these programs.  34 

(6) The court may order either party to pay the necessary expenses and costs of said 35 
assessment. 36 

 
 

(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Sacramento County Bar Association and Women Lawyers of Sacramento  
 
STATEMENT OF REASONS 
 
Existing Law: Permits courts to impute temporary earning capacity for purposes of ordering 
appropriate levels of child and spousal support orders. (Fam. Code, §§  4058, 4320; In re 
Marriage of Regnery (1989) 214 Cal.App.3d 1367, 1372; In re Marriage of Cohn (1998) 65 
Cal.App.4th 923.) One method courts use to establish imputed earning capacity is vocational 
evaluation. (Fam. Code, §  4331.) However, Section 4331 refers to the use of vocational 
evaluations only in "dissolution" or "separation" proceedings. Because it makes no reference to 
child or spousal support proceedings, and no published opinion has held it applies to such 
proceedings, a court might interpret Section 4331 to apply only in dissolution or separation 
proceedings, but no others. 
 
Child support proceedings raise the same important questions about earning capacity as in 
dissolution and separation proceedings. In either case, both spouses/parties have a right to full 
knowledge about not only the present, but also the potential earning capacity of the other in order 
to achieve an equitable support order. By specifying that vocational evaluations are available in 
any proceeding involving support, regardless of when the issue is raised, this resolution to amend 
section 4001 will achieve this goal. 
 
This Resolution: Would enable a litigant to seek imputation of income to an unemployed or  
under-employed parent once an appropriate vocational assessment had been completed.  
 
The Problem: Child support proceedings raise the same important questions about earning 
capacity as in dissolution and separation proceedings.  
 
IMPACT STATEMENT 
 
This resolution would expand the scope of  Family Code Section 4331 which arguably currently 
limits such assessments to dissolution or legal separation cases only.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michelle Stowell, Downey Brand, 621 
Capitol Mall, 18th Floor, Sacramento, CA 95814, voice (916) 444-1000, fax (916) 444-2100, 
email mstowell@DowneyBrand.com. OR Paul L. Brimberry, 2100 Northrop Avenue, Suite 100, 
Sacramento, CA 95825, voice (916) 568-8272, fax (916) 568-0118, email 
Paul@FamilyLawSacramento.com.  
 
RESPONSIBLE FLOOR DELEGATE: Michelle Stowell 
 
 



05-02-1 

Resolution 05-02-2009 
 
Prenuptial Agreements: Prospective application of Family Code Section 1615 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 1615 to read as follows: 

§1615  1 
(A) A premarital agreement is not enforceable if the party against whom enforcement 2 

is sought proves either of the following: 3 
(1)  That the party did not execute the agreement voluntarily. 4 
(2)  The agreement was unconscionable when it was executed and, before execution 5 

of the agreement, all of the following applied to that party: 6 
(A) That party was not provided a fair, reasonable, and full disclosure of the property 7 

or financial obligations of the other party. 8 
(B) That party did not voluntarily and expressly waive, in writing, any right to 9 

disclosure of the property or financial obligations of the other party beyond the disclosure 10 
provided. 11 

(C) That party did not have, or reasonably could not have had, an adequate 12 
knowledge of the property or financial obligations of the other party. 13 

(b) An issue of unconscionability of a premarital agreement shall be decided by the 14 
court as a ma tter of law. 15 

(c) For purposes of subdivision (a), it shall be deemed that a premarital agreement 16 
executed on or after January 1, 2002, was not executed voluntarily unless the court finds in 17 
writing or on the record all of the following: 18 

(1) The party against whom enforcement is sought was represented by independent 19 
legal counsel at the time of signing the agreement or, after being advised to seek independent 20 
legal counsel, expressly waived, in a separate writing, representation by independent legal 21 
counsel. 22 

(2) The party against whom enforcement is sought had not less than seven calendar 23 
days between the time that party was first presented with the agreement and advised to seek 24 
independent legal counsel and the time the agreement was signed. 25 

(3) The party against whom enforcement is sought, if unrepresented by legal counsel, 26 
was fully informed of the terms and basic effect of the agreement as well as the right and 27 
obligations he or she was giving up by signing the agreement, and was proficient in the 28 
language in which the explanation of the party’s rights was conducted and in which the 29 
agreement was written.  The explanation of the rights and obligations relinquished shall be 30 
memorialized in writing and delivered to the party prior to signing the agreement.  The 31 
unrepresented party shall, on or before the signing of the premarital agreement, execute a 32 
document declaring that he or she received the information required by this paragraph and 33 
indicating who provided that information. 34 

(4) The agreement and the writings executed pursuant to paragraphs (1) and (3) were 35 
not executed under duress, fraud, or undue influence, and the parties did not lack capacity to 36 
enter into the agreement. 37 

(5) Any other factors the court deems relevant. 38 
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(d) The amendments to subdivision (c) made by the act that added this subdivision are 39 
declarative of existing law.  For premarital agreements executed on or before December 31, 40 
2001, case law interpreting the facts constituting the voluntary execution of premarital 41 
agreements shall apply.42 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: SB 78 (Keuhl) (stats. 2001, ch. 286) amended Family Code section  
1615 to require that a party against whom enforcement is sought, have been represented by 
counsel or have specifically waived that right in writing, have been given seven days to inspect 
the agreement prior to signing, have been fully informed of the terms and basic effects of the 
agreement and was proficient in the language which the explanation and agreement was written.  
SB 78 was silent on the issue of whether or not its provisions could be applied retroactively to 
prenuptial agreements entered into in good faith prior to the effective date of the amendments.  
However, the only legislative history on this point (the Senate Judiciary Committee analysis of 
the bill, http://www.leginfo.ca.gov/pub/01-02/bill/sen/sb_0051- 0100/sb_78_cfa_20010425 
_100434_sen _comm.html, at page 10), very strongly indicates legislative intent that the 
provisions of SB 78 were intended to be prospective only.  Nonetheless, a growing number of 
judges and courts appear to be applying the revised statutory provisions retroactively, citing 
Section 4 of the Family Code as authority. 
 
Although the amendments to Section1615 by SB 78 provide reasonable and important 
protections to parties entering into prenuptial agreements, retroactive application of those 
amendments to premarital agreements entered into before the amendments took effect will create 
chaos by invalidating many (and possibly a great majority) of those agreements entered into in 
good faith by parties prior the effective date of those amendments.  This is an unfair result for 
parties who were in full compliance with the law in effect at the time their prenuptial agreement 
was entered into, and inconsistent with the Legislature’s evident intent when enacting the 
amendments.  In a number of cases, it could lead to invalidation of agreements entered into in 
full compliance with the spirit and intent of SB 78, but failing in the technical letter (e.g., a party, 
represented by independent counsel and fully aware of all rights and implications of the 
agreement, signs after only five days.) 
 
This Resolution: This proposal would amend Section1615 to specify that the specific 
requirements for determining whether a premarital agreement was entered into voluntarily (e.g., 
the requirements that a party have been represented by independent counsel or specifically 
waived representation, have been given seven days to inspect the agreement prior to signing, 
and, if unrepresented by counsel, have signed a separate document acknowledging receipt of 
specified information, be fully informed of the terms and basic effects of the agreement, the 
rights and obligations waived, and was proficient in the language which the explanation and 
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agreement was written) apply only to agreements entered into on or after January 1, 2002, the 
effective date of the amendments made by SB 78.  The proposal further provides that its 
provisions are declaratory of existing law.  
 
The Problem:  Retroactive application of the SB 78 amendments to Section 1615 of the Family 
Code would invalidate a great number of premarital agreements entered into in good faith by 
parties prior to December 31, 2001.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule 
 
AUTHOR AND/OR PERMANENT CONTACT: Cynthia Jamison, 555 University Avenue, 
Suite 125, Sacramento, California 95825, (916) 922-8500; Fax (916) 922-8505;  
cynthia@hemmerfamlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Cynthia Jamison 
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Resolution 05-03-2009 
 

Actions for Nullity of Marriage After Death 
 
RESOLVED, that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Family Code section 2211 to read as 
follows: 
 

§ 2211 1 
 A proceeding to obtain a judgment of nullity of marriage, for causes set forth 2 
in Section 2210, must be commenced within the periods and by the parties, as 3 
follows: 4 
 (a) For causes mentioned in subdivision (a) of Section 2210, by any of the 5 
following: 6 
 (1) The party to the marriage who was married under the age of legal consent, 7 
within four years after arriving at the age of consent. 8 
 (2) A parent, guardian, conservator, or other person having charge of the 9 
underaged male or female, at any time before the married minor has arrived at the age 10 
of legal consent. 11 
 (b) For causes mentioned in subdivision (b) of Section 2210, by either of the 12 
following: 13 
 (1) Either party during the life of the other. 14 
 (2) The former husband or wife. 15 
 (c) For causes mentioned in subdivision (c) of Section 2210, by the Party 16 
whose injured, or by a relative or conservator of the party of unsound mind, at any 17 
time before the death of either party.   18 
 (c) For causes mentioned in subdivision (c) of Section 2210, by either of the 19 
following: 20 
 (1) The party who is injured, or a relative or conservator of the party of 21 
unsound mind, at any time before the death of either party. 22 
 (2) An interested person as defined in Probate Code Section 48 if, on the date 23 
of the injured party’s death, the injured party was married, and that marriage 24 
commenced not earlier than three years before the injured party’s date of death. 25 
 (d) For causes mentioned in subdivision (d) of Section 2210, by the party 26 
whose consent was obtained by fraud, within four years after the discovery of the 27 
facts constituting the fraud.   28 
 (d) For causes mentioned in subdivision (d) of Section 2210, by either of the 29 
following: 30 
 (1) During the life of the party whose consent was obtained by fraud, by the 31 
injured party or by a relative or conservator of the injured party within four years 32 
after the discovery of the facts constituting the fraud. 33 
 (2) An interested person as defined in Probate Code Section 48 if, on the date 34 
of the injured party’s death, the injured party was married, and that marriage 35 
commenced not earlier than three years before the injured party’s date of death. 36 
 (e) For causes mentioned in subdivision (e) of Section 2210, by the party 37 
whose consent was obtained by force, within four years after the marriage.   38 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 (e) For causes mentioned in subdivision (e) of Section 2210, by either of the 39 
following: 40 
 (1) During the life of the party whose consent was obtained by force, by the 41 
injured party or by a relative or conservator of the injured party within four years 42 
after the discovery of the facts constituting the force. 43 
 (2) An interested person as defined in Probate Code Section 48 if, on the date 44 
of the injured party’s death, the injured party was married, and that marriage 45 
commenced not earlier than three years before the injured party’s date of death. 46 
 (f) For causes mentioned in subdivision (f) of Section 2210, by the injured 47 
party, within four years after the marriage.   48 
 (f) For causes mentioned in subdivision (f) of Section 2210, by either of the 49 
following: 50 
 (1) During the life of the injured party, by the injured party or by a relative or 51 
conservator of the injured party within four years after the marriage. 52 
 (2) An interested person as defined in Probate Code Section 48 if, on the date 53 
of the injured party’s death, the injured party was married, and that marriage 54 
commenced not earlier than three years before the injured party’s date of death.  55 
 (g) An action requesting that the court void a marriage following the death of 56 
the injured party shall be filed within one year of the injured party’s date of death.57 

  
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association  
 
STATEMENT OF REASONS:  
 
Existing Law:  Currently Family Code section 2211 allows for an annulment of a 
voidable marriage during life based on age at time of marriage, the presumption of death 
of a missing prior spouse, unsound mind, fraud, force, and the ongoing and incurable 
incapability of a party to physically enter into the marriage state.  Family Code section 
2211 currently does not provide for an action to annul a marriage following a person's 
death.   
 
This Resolution:  Under the proposed amendment, an "interested person" (as defined by 
Probate Code section 48) will be given the ability to bring an action to annul a voidable 
marriage following the death of a party based on the following: (1) unsound mind, (2) 
fraud, (3) force, or (4) ongoing and incurable physical problem stopping the party from 
entering into the marriage state.  
 
The Problem:  The ways in which the elder population are being taken advantage of are 
increasing and are becoming more creative.  One of the key areas of concern involves the 
abuse of the elderly by caregivers.  Specifically, if a caregiver marries the elderly person 
for whom they care for, then any testamentary gift to that caregiver/now spouse is not 
presumed to be obtained through undue influence under Probate Code section 21350, et 
seq.   
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In many instances, a confidential marriage license may be obtained by the caregiver and 
the elderly person, thereby making the marriage license only available to third parties 
with a court order.  The presence of one or both parties is not required to obtain a 
confidential marriage license in certain circumstances as provided under Family Code 
section 502.   
 
The concern of elder abuse advocates and family members is that the elder may become 
the victim of a marriage (confidential or public) that would otherwise be voidable during 
the elder's life due to incapacity, fraud, force or the incapability of the elder to physically 
enter into the marriage state, but not after death.  Many families do not learn of the 
marriage that would have been voidable during the elder's life, until the elder dies.  Upon 
the death of the elder, any claim to annul the marriage for incapacity is not available 
under current law and it is unclear if an action to annul the marriage for fraud or force 
survives at death.  The impact can be devastating for families of the elderly who are the 
victims of elder abuse by caregivers.  After the death of the elder, family members 
currently have no recourse to annul the marriage, thereby disinheriting the new spouse 
who obtained that position through means that would lead to annulment if discovered and 
action taken during the life of the elder.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Penny R. Brown, McDonough 
Holland & Allen PC, 555 Capitol Mall, 9th Floor, Sacramento, CA  95814, (916) 325-
0130; Fax (916) 325-5822; email:  pbrown@mhalaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Penny R. Brown 
 
 



05-04-1 

Resolution 05-04-2009 
 
Constitutional Amendment:   Repeal of “California Marriage Proposition Act.” 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to place a Constitutional amendment before the voters, replacing 
Section 7.5 of Article I of the California Constitution with the following language: 
 
Art. I, Section 7.5 1 

Only marriage between a man and a woman is valid or recognized in California. 2 
Marriages between two people shall not be deemed invalid on the basis of gender, sexual 3 

orientation, race, religion, and/or ethnicity.4 
 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The California Constitution, Section 7.5, newly provides that “Only marriage 
between a man and a woman is valid or recognized in California.” 
 
This Resolution: This resolution would express the will of the California Legislature to repeal the 
initiative statute known as the California Marriage Proposition Act and will submit a new 
constitutional amendment before the voters for approval. 
 
The Problem: On November 4, 2008, the California electorate passed Proposition 8 which added 
new language to the California Constitution in Section 7.5 of Article I. That new language 
validates only those marriages between one man and one woman.  
 
The Supreme Court of California has affirmed that our state Constitution’s equal protection 
provisions guarantee the same marriage rights to same-sex couples as they do to opposite-sex 
couples..  Thus, the new constitutional language denies the marriage rights guaranteed by these 
equal protection provisions to a singular protected class.  
 
Just as it would have been wrong to change the California Constitution to limit marriage to 
couples of the same race following the Supreme Court’s historic decision guaranteeing such 
rights in Perez v. Sharp, 32 Cal.2d 711 (1948), it is wrong now to change the Constitution to 
limit marriage to only couples of opposite sexes following the Supreme Court’s historic decision 
guaranteeing such rights in In re Marriage Cases, 43 Cal.4th 757 (2008).  
 
Thus, the new Section 7.5 is unconstitutional and must be repealed.  The replacement 
constitutional language proposed herein expressly guarantees the marriage rights expressly 
articulated in California Supreme Court jurisprudence. 
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IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lou Helmuth, California Western School of 
Law, 225 Cedar Street, San Diego, CA 92101, Telephone: 619-525-7093; e-mail: 
lwh@cwsl.edu. 
 
RESPONSIBLE FLOOR DELEGATE:  
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Resolution 05-05-2009 
 
Marital Property: Revocable Estate Planning Documents Not Evidence of Transmutation. 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Family Code section 853 to read as follows:

1 
§853 1 

(a) A statement in a will, a revocable trust or other revocable instrument which is not 2 
intended to take effect until the death of the person creating the instrument, of regarding or 3 
changing the character of property, is not admissible as evidence of a transmutation of the 4 
property in a proceeding commenced before the death of the person who made the will, trust 5 
or other instrument. 6 
  (b) A waiver of a right to a joint and survivor annuity or survivor's benefits under the 7 
federal Retirement Equity Act of 1984 (Public Law 98-397) is not a transmutation of the 8 
community property rights of the person executing the waiver. 9 

(c) A written joinder or written consent to a nonprobate transfer of community 10 
property on death that satisfies Section 852 is a transmutation and is governed by the law 11 
applicable to transmutations and not by Chapter 2 (commencing with Section 5010) of Part 1 12 
of Division 5 of the Probate Code.13 

14 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Encourages married individuals to make plans to provide for their spouses by 
providing that a will is not admissible as evidence in a dissolution proceeding to prove a change 
from separate property to community property solely by virtue of the estate planning efforts.  In 
In re Marriage of Holtemann ((2008) 166 Cal.App.4th 1166, the Court of Appeal held that a 
transmutation agreement, prepared in conjunction with a revocable trust, was effective upon 
dissolution. The court refused to extend the inadmissibility rule to revocable trusts or other estate 
planning instruments not intended to take effect until the death of the person making the 
document.  
 
This Resolution: Seeks to reverse the ruling in Holtemann and amends Family Code Section 853 
to provide that wills, revocable trusts and other revocable estate planning documents, not 
intended to take effect until the death of the person making the document, are not admissible to 
prove the character of the property in an action commenced prior to the death of the maker of the 
instrument. 
 
The Problem: In re Marriage of Holtemann, supra, has created a major disincentive to the use of 
revocable trusts as will substitutes and in essence creates a trap for the drafter of the estate 
planning documents. A statement in a will is not admissible to prove a transmutation of separate 
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property to community property in a dissolution proceeding. A similar statement in a revocable 
trust is admissible for that purpose. A statement in a revocable trust or other revocable estate 
planning document not intended to take effect until the death of the person making the 
instrument should be given the same effect as a statement in a will. Such a statement should not 
be used to prove that separate property has been changed to community property prior to the 
death of the person creating the revocable estate planning document. This proposed resolution 
would ensure that revocable estate planning documents which indicates that they will not take 
effect until the death of the maker are treated the same as wills. A person planning property 
distribution on death should not be required to run the risk that the revocable future disposition 
conditioned on the death of the person will be given present effect depending on the form of the 
instrument.  
 
 IMPACT STATEMENT:  
 
This resolution does not impact any other statute, rule or regulation. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, 100 Spear Street Suite 
1640, San Francisco CA 94105, telephone (415) 357-5050, fax (415) 357-5051, 
MI@Sucherman-Insalaco.com and Patrick Fabian, 101 Howard Street suite 310, San Francisco 
CA 94105, telephone (510) 525-5443, phf@phfabian.com. 

RESPONSIBLE FLOOR DELEGATE: Michelene Insalaco 
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Resolution 05-06-2009 
 

Child Custody:  Limitations on Ex Parte Custody Orders 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code sections 242, 3064, and 6320 to read as follows: 
 

§ 242. 1 
(a) Except as provided in subdivisions (b) and (c), if an order described in Section 2 

240 is issued, the matter shall be made returnable on an order requiring cause to be shown 3 
why a permanent order should not be granted, on the earliest day that the business of the 4 
court will permit, but not later than 20 days or, if good cause appears to the court, 25 days 5 
from the date of the order. 6 
 (b) If the court issues an ex parte protective order as defined in Section 6218 or any 7 
other order as provided in Article I (commencing with Section 6320) of Chapter 2 of Part 4 8 
of Division 10, and either (i) one or more minor child of the respondent is named pursuant to 9 
Section 6320(a) as an additional family or household member to be protected, or (ii) the court 10 
awards custody to the petitioner without awarding any visitation to the respondent pursuant 11 
to Section 6323, then the matter shall be made returnable on an order requiring cause to be 12 
shown why a permanent order should not be granted no later than the fifth court day from the 13 
date of the order. 14 
 (c) If a hearing is not held within the time provided in subdivisions (a) and (b), the 15 
court may nonetheless hear the matter, but the order is unenforceable unless reissued under 16 
Section 245. 17 
 18 
§ 3064 19 

(a) The court shall refrain from making an order granting or modifying a custody 20 
order on an ex parte basis unless there has been a showing of immediate harm to the child or 21 
immediate risk that the child will be removed from the State of California. 22 
    (b) The court shall refrain from making an ex parte order restricting a parent’s 23 
custodial rights or access to a child unless the court makes the following specific factual 24 
findings: 25 
 (1) There has been a showing of immediate harm to the child or immediate risk that 26 
the child will be removed from the State of California. 27 
 (2) The contemplated order restricting custodial rights or access to the child is the 28 
least restrictive means available to protect the child. 29 
 (c) "Immediate harm to the child" includes, but is not limited to, the following: 30 
 (1) Having a parent who has committed acts of domestic violence, where the court 31 
determines that the acts of domestic violence are of recent origin or are a part of a 32 
demonstrated and continuing pattern of acts of domestic violence.  For purposes of this 33 
section, recent origin can include domestic violence that occurred when the respondent was 34 
most recently in the presence of the petitioner, for example domestic violence that was 35 
followed by the respondent moving to another geographical location or being incarcerated. 36 
    (2) Sexual abuse of the child, where the court determines that the acts of sexual abuse 37 
are of recent origin or are a part of a demonstrated and continuing pattern of acts of sexual 38 
abuse. 39 
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 40 
§ 6320 41 

(a) The court may issue an ex parte order enjoining a party from molesting, attacking, 42 
striking, stalking, threatening, sexually assaulting, battering, harassing, telephoning, 43 
including, but not limited to, annoying telephone calls as described in Section 653m of the 44 
Penal Code, destroying personal property, contacting, either directly or indirectly, by mail or 45 
otherwise, coming within a specified distance of, or disturbing the peace of the other party, 46 
and, in the discretion of the court, on a showing of good cause, of other named family or 47 
household members, provided that a minor child of the respondent may be named as an 48 
additional family or household member to be protected only subject to Section 3064. 49 
 (b) On a showing of good cause, the court may include in a protective order a grant to 50 
the petitioner of the exclusive care, possession, or control of any animal owned, possessed, 51 
leased, kept, or held by either the petitioner or the respondent or a minor child residing in the 52 
residence or household of either the petitioner or the respondent.  The court may order the 53 
respondent to stay away from the animal and forbid the respondent from taking, transferring, 54 
encumbering, concealing, molesting, attacking, striking, threatening, harming, or otherwise 55 
disposing of the animal. 56 
 (c) On or before July 1, 2009, the Judicial Council shall modify the criminal and civil 57 
court forms consistent with this section.58 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Generally requires that no ex parte orders affecting child custody may be made 
absent a showing of “immediate harm to the child” as set forth in Family Code section 3064.  
Such “immediate harm to the child” may include having a parent who has committed domestic 
violence that is of recent origin or a part of a demonstrated and continuing pattern of acts of 
domestic violence.”  (Id., emphasis added.)  See also Family Code section 6323(a). 
 
 However, de facto custody orders can issue on an ex parte basis without such a showing, 
through the domestic violence temporary restraining orders (“TRO”) process, when children are 
added to TROs issued under Family Code section 6320(a) as additional family members to be 
protected.  Section 6320(a) therefore provides a loophole to the heightened “immediate harm” 
standard set forth in section 3064.   
 
 This is especially problematic because litigants can and usually do obtain domestic 
violence TROs without being required to provide any notice to the opposing party. 
 
 Litigants have taken advantage of such a loophole to obtain orders that suddenly and 
completely cut off the other parent’s access to the parties’ child, creating a “status quo” that later 
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impacts custody determinations and separating parents and children for long periods of time with 
no specific showing of any risk to the child.   
 
 Existing law also uses the term “recent origin” without clarifying that domestic violence 
may be of recent origin when it did not occur in the immediate past but did occur when the 
respondent was most recently in the presence of the petitioner, for example domestic violence 
that was followed by the respondent moving to another geographical location or being 
incarcerated. 
 
This Resolution:  Makes section 3064 apply uniformly to all ex parte orders that restrict a 
parent’s access to his or her child, and amends section 242 to make custody orders issued under 
section 6300 without notice returnable to the court no later than 5 court days from the date of the 
order, and expands the definition of recent origin. 
 
The Problem:  This Resolution seeks to close a loophole to ensure that custody orders issued on 
an ex parte basis and especially with no notice are only issued on a strong showing; that the least 
restrictive restraints that will still protect the child are used; and that hearings occur far more 
promptly after such TROs are issued.  Otherwise, the practice of barring a parent’s access to a 
child for weeks even where there was no showing of potential immediate harm to the child, and 
no notice to the restrained parent, will continue. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Michelene Insalaco, 100 Spear Street Suite 
1640, San Francisco, CA 94105, telephone (415) 357-5050, fax (415) 357-5051, 
MI@Sucherman-Insalaco.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Michelene Insalaco 
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Resolution 05-07-2009 
 

Restraining Order Termination Notification Requirement 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code sections 6345 and  6380, to read as follows: 

1 
§6345 1 

(a) In the discretion of the court, the personal conduct, stay-away, and residence 2 
exclusion orders contained in a court order issued after notice and a hearing under this article 3 
may have a duration of not more than five years, subject to termination or modification by 4 
further order of the court either on written stipulation filed with the court or on the motion of 5 
a party. These orders may be renewed, upon the request of a party, either for five years or 6 
permanently, without a showing of any further abuse since the issuance of the original order, 7 
subject to termination or modification by further order of the court either on written 8 
stipulation filed with the court or on the motion of a party. 9 

(b) Notwithstanding subdivision (a), the duration of any orders, other than the 10 
protective orders described in subdivision (a), that are also contained in a court order issued 11 
after notice and a hearing under this article, including, but not limited to, orders for custody, 12 
visitation, support, and disposition of property, shall be governed by the law relating to those 13 
specific subjects. 14 

(c) The failure to state the expiration date on the face of the form creates an order 15 
with a duration of three years from the date of issuance. 16 

(d) The petitioner has to be notified as soon as feasible that a court proceeding is set 17 
to terminate or modify a restraining order prior to the expiration date specified on the order. 18 
If it is not possible to notify the protected party prior to the hearing for modification or 19 
termination of the restraining order, the court shall notify the protected person as soon as 20 
possible.  The petitioner may be notified by any means available. 21 
 22 
§6380 23 

(a) Each county, with the approval of the Department of Justice, shall, by July 1, 24 
1996, develop a procedure, using existing systems, for the electronic transmission of data, as 25 
described in subdivision (b), to the Department of Justice. The data shall be electronically 26 
transmitted through the California Law Enforcement Telecommunications System (CLETS) 27 
of the Department of Justice by law enforcement personnel, or with the approval of the 28 
Department of Justice, court personnel, or another appropriate agency capable of maintaining 29 
and preserving the integrity of both the CLETS and the Domestic Violence Restraining Order 30 
System, as described in subdivision (e). Data entry is required to be entered only once under 31 
the requirements of this section, unless the order is served at a later time. A portion of all fees 32 
payable to the Department of Justice under subdivision (a) of Section 1203.097 of the Penal 33 
Code for the entry of the information required under this section, based upon the proportion 34 
of the costs incurred by the local agency and those incurred by the Department of Justice, 35 
shall be transferred to the local agency actually providing the data. All data with respect to 36 
criminal court protective orders issued, modified, extended, or terminated under subdivision 37 
(g) of Section 136.2 of the Penal Code, and all data filed with the court on the required 38 
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Judicial Council forms with respect to protective orders, including their issuance, 39 
modification, extension, or termination, to which this division applies pursuant to Section 40 
6221, shall be transmitted by the court or its designee within one business day to law 41 
enforcement personnel by either one of the following methods: 42 
  (1) Transmitting a physical copy of the order to a local law enforcement agency 43 
authorized by the Department of Justice to enter orders into CLETS. 44 
   (2) With the approval of the Department of Justice, entering the order into CLETS 45 
directly. 46 

(b) Upon the issuance of a protective order to which this division applies pursuant to 47 
Section 6221, or the issuance of a temporary restraining order or injunction relating to 48 
harassment or domestic violence pursuant to Section 527.6 or 527.8 of the Code of Civil 49 
Procedure, or the issuance of a criminal court protective order under subdivision (g) of 50 
Section 136.2 of the Penal Code, or the issuance of a juvenile court restraining order related 51 
to  domestic violence pursuant to Section 213.5, 304, or 362.4 of the Welfare and Institutions 52 
Code, or the issuance of a protective order pursuant to Section 15657.03 of the Welfare and 53 
Institutions Code, or upon registration with the court clerk of a domestic violence protective 54 
or restraining order issued by the tribunal of another state, as defined in Section 6401, and 55 
including any of the foregoing orders issued in connection with an order for modification of a 56 
custody or visitation order issued pursuant to a dissolution, legal separation, nullity, or 57 
paternity proceeding the Department of Justice shall be immediately notified of the contents 58 
of the order and the following information: 59 
    (1) The name, race, date of birth, and other personal descriptive information of the 60 
respondent as required by a form prescribed by the Department of Justice. 61 
    (2) The names of the protected persons. 62 
    (3) The date of issuance of the order. 63 
    (4) The duration or expiration date of the order. 64 
    (5) The terms and conditions of the protective order, including stay-away, no-contact, 65 
residency exclusion, custody, and visitation provisions of the order. 66 
    (6) The department or division number and the address of the court. 67 
    (7) Whether or not the order was served upon the respondent. 68 
    (8) The terms and conditions of any restrictions on the ownership or possession of 69 
firearms. 70 
   All available information shall be included; however, the inability to provide all categories 71 
of information shall not delay the entry of the information available. 72 

(c) The information conveyed to the Department of Justice shall also indicate whether 73 
the respondent was present in court to be informed of the contents of the court order. The 74 
respondent's presence in court shall provide proof of service of notice of the terms of the 75 
protective order. The respondent's failure to appear shall also be included in the information 76 
provided to the Department of Justice. 77 

(d) (1) Within one business day of service, any law enforcement officer who served a 78 
protective order shall submit the proof of service directly into the Department of Justice 79 
Domestic Violence Restraining Order System, including his or her name and law 80 
enforcement agency, and shall transmit the original proof of service form to the issuing court. 81 
    (2) Within one business day of receipt of proof of service by a person other than a law 82 
enforcement officer, the clerk of the court shall submit the proof of service of a protective 83 
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order directly into the Department of Justice Domestic Violation Restraining Order System, 84 
including the name of the person who served the order. If the court is unable to provide this 85 
notification to the Department of Justice by electronic transmission, the court shall, within 86 
one business day of receipt, transmit a copy of the proof of service to a local law enforcement 87 
agency. The local law enforcement agency shall submit the proof of service directly into the 88 
Department of Justice Domestic Violence Restraining Order System within one business day 89 
of 90 
receipt from the court. 91 

(e) The Department of Justice shall maintain a Domestic Violence Restraining Order 92 
System and shall make available to court clerks and law enforcement personnel, through 93 
computer access, all information regarding the protective and restraining orders and 94 
injunctions described in subdivision (b), whether or not served upon the respondent. 95 

(f) If a court issues a modification, extension, or termination of a protective order, it 96 
shall be on forms adopted by the Judicial Council of California and that have been approved 97 
by the Department of Justice, and the transmitting agency for the county shall immediately 98 
notify the Department of Justice, by electronic transmission, of the terms of the modification, 99 
extension, or termination. 100 

(g) The Judicial Council shall assist local courts charged with the responsibility for 101 
issuing protective orders by developing informational packets describing the general 102 
procedures for obtaining a domestic violence restraining order and indicating the appropriate 103 
Judicial Council forms. The informational packets shall include a design, that local courts 104 
shall complete, that describes local court procedures and maps to enable applicants to locate 105 
filing windows and appropriate courts, and shall also include information on how to return 106 
proofs of service, including mailing addresses and fax numbers. The court clerk shall provide 107 
a fee waiver form to all applicants for domestic violence protective orders. The court clerk 108 
shall provide all Judicial Council forms required by this chapter to applicants free of charge. 109 
The informational packet shall also contain a statement that the protective order is 110 
enforceable in any state, as defined in Section 6401, and general information about agencies 111 
in other jurisdictions that may be contacted regarding enforcement of an order issued by a 112 
court of this state. The informational packet shall also contain a statement that protected 113 
person(s) is/are entitled to be notified, by the court, if for any reason the restraining order is 114 
terminated prior to the date specified on the restraining order. 115 

(h) For the purposes of this part, "electronic transmission" shall include computer 116 
access through the California Law Enforcement Telecommunications System (CLETS). 117 

(i) Only protective and restraining orders issued on forms adopted by the Judicial 118 
Council of California and that have been approved by the Department of Justice shall be 119 
transmitted to the Department of Justice. However, this provision shall not apply to a valid 120 
protective or restraining order related to domestic or family violence issued by a tribunal of 121 
another state, as defined in Section 6401. Those orders shall, upon request, be registered 122 
pursuant to Section 6404.123 

124 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Women Lawyers of Sacramento  
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STATEMENT OF REASONS 
 
Existing Law: Existing laws establish the procedures for obtaining protective orders relating to 
harassment or domestic violence.  Existing law states that all protective orders shall include a 
date and time the protective order expires.  Ex parte or emergency protective orders expire either 
at the close of judicial business on the fifth court day following the day of issuance, or the 
seventh calendar day following the day of issuance, whichever comes first.  Non-emergency 
protective orders may, after notice and hearing, be issued with a duration of no more than five 
years, subject to termination or modification by further order of the court either on written 
stipulation filed with the court or on the motion of a party.  Existing law also provides that the 
court may issue an order requiring the restrained party to participate in a batterer’s program.   
 
This Resolution: This resolution would provide that the court shall notify the holder of a 
protective order that a proceeding has been set to modify or terminate that protective order.  This 
resolution would provide that if notice prior to the hearing is not possible, then the court shall 
notify the protected person as soon as possible. 
 
The Problem: Most restraining orders have an end date, making any notification of termination 
unnecessary.  However, rather than waiting for the specified end date, some courts may 
terminate a restraining order following the restrained party’s completion of a batterer’s program.  
Moreover, respondents may request a hearing to terminate the restraining order for other reasons.  
This is sometimes accomplished through ex parte proceedings, leaving the protected party with 
no knowledge that such action has been taken.  Thus, the party that sought protection from the 
court in the first place may be unaware that the protection is no longer in place. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jessica J. Snyder, 1746 Stebbing Dr. 
Roseville, CA 95747; 916-872-5960; forjjs@surewest.net 
 
RESPONSIBLE FLOOR DELEGATE: Amber Pearce 
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Resolution 05-08-2009 
 
Family Law: Single Petition Dissolving Both Marriage and Domestic Partnership 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 299 to read as follows: 
 

§ 299. 1 
 (a) A registered domestic partnership may be terminated without filing a proceeding 2 
for dissolution of domestic partnership by the filing of a Notice of Termination of Domestic 3 
Partnership with the Secretary of State pursuant to this section, provided that all of the 4 
following conditions exist at the time of the filing: 5 
 (1) The Notice of Termination of Domestic Partnership is signed by both registered 6 
domestic partners. 7 
 (2) There are no children of the relationship of the parties born before or after 8 
registration of the domestic partnership or adopted by the parties after registration of the 9 
domestic partnership or adopted by the parties after registration of the domestic partnership, 10 
and neither of the registered domestic partners, to their knowledge, is pregnant. 11 
 (3) The registered domestic partnership is not more than five years in duration. 12 
 (4) Neither party has any interest in real property wherever situated, with the 13 
exception of the lease of a residence occupied by either party which satisfies the following 14 
requirements: 15 
 (A) The lease does not include an option to purchase. 16 
 (B) The lease terminated within one year from the date of filing of the Notice of 17 
Termination of Domestic Partnership. 18 
 (5) There are no unpaid obligations in excess of the amount described in paragraph 19 
(6) of subdivision (a) of Section 2400, as adjusted by subdivision (b) of Section 2400, 20 
incurred by either or both of the parties after registration of the domestic partnership, 21 
excluding the amount of any unpaid obligation with respect to an automobile. 22 
 (6) The total fair market value of community property assets, excluding all 23 
encumbrances and automobiles, including any deferred compensation or retirement plan, is 24 
less than the amount described in paragraph (7) of subdivision (a) of Section 2400, as 25 
adjusted by subdivision 9b) of section 2400, and neither party has separate property assets, 26 
excluding all encumbrances and automobiles, in excess of that amount. 27 
 (7) The parties have executed an agreement setting forth the division of assets and the 28 
assumption of liabilities of the community property, and have executed any documents, title 29 
certificates, bills of sale, or other evidence of transfer necessary to effectuate the agreement. 30 
 (8) The parties waive any rights to support by the other domestic partner. 31 
 (9) The parties have read and understand a brochure prepared by the Secretary of 32 
State describing the requirements, nature, and effect of terminating a domestic partnership. 33 
 (10) Both parties desire that the domestic partnership be terminated. 34 
 (b) The registered domestic partnership shall be terminated effective six months after 35 
the date of filing of the Notice of Termination of Domestic Partnership with the Secretary of 36 
State pursuant to this section, provided that neither party has, before that date, filed with the 37 
Secretary of State a notice of revocation of the termination of domestic partnership, in the 38 
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form and content as shall be prescribed by the Secretary of State, and sent to the other party a 39 
copy of the notice of revocation by first-class mail, postage prepaid, at the other party’s last 40 
known address.  The effect of termination of a domestic partnership pursuant to this section 41 
shall be the same as, and shall be treated for all purposes as, the entry of a judgment of 42 
dissolution of domestic partnership. 43 
 (c) The termination of a domestic partnership pursuant to subdivision (b) does not 44 
prejudice nor bar the rights of either of the parties to institute an action in the superior court 45 
to set aside the termination for fraud, duress, mistake, or any other ground recognized at law 46 
or in equity.  A court may set aside the termination of domestic partnership and declare the 47 
termination of the domestic partnership null and void upon proof that the parties did not meet 48 
the requirements of subdivision (a) at the time of the filing of the Notice of Termination of 49 
Domestic Partnership with the Secretary of State. 50 
 (d) The superior courts shall have jurisdiction over all proceedings relating to the 51 
dissolution of domestic partnerships, nullity of domestic partnerships, and legal separation of 52 
partners in a domestic partnership.  The dissolution of a domestic partnership, nullity of a 53 
domestic partnership, and legal separation of partners in a domestic partnership shall follow 54 
the same procedures, and the partners shall possess the same rights, protections, and benefits 55 
and be subject to the same responsibilities, obligations, and duties, as apply to the dissolution 56 
of marriage, nullity of marriage, and legal separation of spouses in a marriage respectively, 57 
except as provided in subdivision (a) and except that, in accordance with the consent 58 
acknowledged by domestic partners in the Declaration of Domestic Partnership form, 59 
proceedings for dissolution, nullity, or legal separation of a domestic partnership registered in 60 
this state may be filed in the superior courts of this state even if neither domestic partner is a 61 
resident of, or maintains a domicile in, the state at the time the proceedings are filed. 62 
 (e) Parties to a registered domestic partnership who are also married to one another 63 
pursuant to Division 3, commencing with Section 300, may petition the court to dissolve both 64 
their domestic partnership status and their marriage status in a single proceeding, in a form 65 
prescribed by the Judicial Council.66 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law allows gay and lesbian couples, and heterosexual couples over 62 
years of age, to be both married and registered domestic partners. The existing law provides only 
for procedures to dissolve marriages or to dissolve domestic partnerships.  There is no statutory 
authorization for the filing of a single petition to dissolve both statuses.  If two people are 
registered domestic partners and are married, present law would suggest that the couple must file 
two separate petitions with the superior court in order to dissolve both statuses. 

Family Code section 297 sets out the requirements under which a valid domestic 
partnership may be established.  Under this section, two people may be validly registered in 
California as domestic partners if they meet the specified criteria, including the requirement that 
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they not be “married to someone else” or a “member of another domestic partnership with 
someone else.”  Based thereon, Family Code section 297 contemplated that two individuals 
wishing to register as domestic partners may be also married to one another.  Following the 
California Supreme Court’s decision in In Re Marriage Cases, 43 Cal.4th 757 (2008), thousands 
of same-sex couples were allowed to validly marry in California from until the passage of 
Proposition 8 on November 4, 2008.  According to some reports, County Clerks continued to 
issue marriage licenses to same-sex couples until mid-November 2008.  The constitutionality of 
Proposition 8 is presently being argued before the Supreme Court.  Many of these couples were 
already registered as domestic partners and many of them registered concurrently with or 
subsequent to marriage, resulting in the dual status.  Similarly, some elderly opposite-sex couples 
who previously registered as domestic partners for various reasons, including government 
benefits predicated on federal law, may have subsequently decided to marry for personal, moral 
or religious reasons.  Thus, they too may have dual status. 

The law which governs the dissolutions of domestic partnerships and marriages is 
essentially the same.  The only difference is procedural. 
 
This Resolution:  Seeks to modify Family Code section 299 to authorize the filing of a single 
petition to dissolve both the status of marriage and the status of registered domestic partnership. 
 
The Problem:  Requiring a couple that is both married and registered as domestic partners to file 
two separate petitions to dissolve their legal relationship increases the burden on the courts and 
increases the costs to the parties, including costs for court costs and attorneys fees.  The courts 
have a compelling interest in streamlining such proceedings in order for the already 
overburdened courts to function most efficiently.  And requiring that couples incur unnecessary 
legal fees and costs associated with litigation is antithetical to the stated position of the State Bar 
policy of making the legal system as open, available, and cost-effective as possible.  By allowing 
couples to dissolve each status in one petition, the court’s resources are used most efficiently and 
the costs associated with the dissolution are reduced. 
 
IMPACT STATEMENT: 
 
This resolution would call for the creation of new judicial council forms. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jeffrey W. Erdman, Bennett & Erdman, 
5670 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90036, 323/935-0041; fax 323/935-
0071, jwe@bennetterdman.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jeffrey W. Erdman 
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Resolution 05-09-2009 
 
Family Law: Right to Remarry in California 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code sections 301 and 302, and to add section 311, to 
read as follows: 
 

§ 301. 1 
An unmarried male Any two persons of the age of 18 years or older, and an 2 

unmarried female of the age of 18 years or older; and not, who are not married to someone 3 
else or otherwise disqualified, are capable of consenting to and consummating marriage to 4 
one another. 5 
 6 
§ 302. 7 

(a) An unmarried male or female Any person under the age of 18 years is capable of 8 
consenting to and consummating marriage as set forth in Section 301 upon obtaining a court 9 
order granting permission to the underage person or persons to marry. 10 

(b) The court order and written consent of the parents of each underage person, or of 11 
one of the parents or the guardian of each underage person shall be filed with the clerk of the 12 
court, and a certified copy of the order shall be presented to the county clerk at the time the 13 
marriage license is issued. 14 
 15 
§ 311. 16 

When the date of marriage is at issue in any proceeding under Division 6 of the 17 
Family Code, the date of marriage shall be calculated as the date of issuance of the first 18 
marriage license from any jurisdiction.19 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing California law requires that the parties who want to marry must be 
“unmarried,” which has been interpreted to mean that two people cannot marry in California if 
they are already married to each other in another jurisdiction (including foreign countries).  
 
This Resolution:  This resolution seeks to modify Family Code sections 301 and 302 to allow 
two people to marry in California, even though they are married elsewhere.  This Resolution also 
add sections 311 to address the foreseeable issue of determining date of marriage under the 
amended sections, as may be necessary for any dissolution proceeding. 
 
The Problem:  Prohibiting couples from marrying in California if already married elsewhere 
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inflicts undue and unnecessary burdens that result in unintended consequences. 
There are circumstances under which two people, who have already married in another 

jurisdiction, want to re-marry in California.  For example, they may have gotten married while 
the couple was living in another state temporarily but have strong ties to the state of California, 
making it personally important for them to marry in their “home” state.   

There are also practical considerations.  When two people are married in a foreign 
country, their marriage license/certificate would be in that country’s predominant language.  If 
proof of marriage becomes necessary in California, the couple must present a foreign language 
marriage certificate/license to people who do not read the language in which the license was 
written.  

Couples married in other jurisdictions also sometimes face a burdensome invasion of 
their privacy.  They may find themselves having to explain, unnecessarily, where they married, 
why they married in that jurisdiction (as opposed to California), what ties they had to that 
jurisdiction, etc.  

There is no public policy that should prohibit two people from marrying one another in 
California if they so choose, even if they are then-currently married in another jurisdiction.  On 
the contrary, there is a strong public policy in encouraging marriage and having the institution 
open to the couples who desire to be validly married under California law who wish to 
demonstrate and/or reaffirm their commitment to one another. 

The need to protect against bigamy does not require ban on “remarriage” within this 
state.  The issue is easily addressed by prohibiting people from marrying if they are currently 
married to someone else.  (This change make the marriage statutes consistent with Family Code 
section 297(b)(2) which permits individuals to register as domestic partners as long as they are 
not “married to someone else” or a “member of another domestic partnership with someone 
else.”) 

It must also be mentioned that the removal of gender references in sections 301 and 302 
is not impacted Proposition 8 or any action the Supreme Court may take thereon.  If California 
law prohibits two people of the same sex from marrying because of Proposition 8, they are 
“otherwise disqualified” and prohibited from marrying under sections 301 and 302.  If 
Proposition 8 is overturned, the gender references are likewise unnecessary because marriage 
would not be restricted to opposite-sex couples. 
 
IMPACT STATEMENT 
 
This resolution may call for the creation of new Judicial Council forms to allow for denotation in 
dissolution proceedings of multiple dates and jurisdictions of marriage. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jeffrey W. Erdman, Bennett & Erdman, 
5670 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90036, 323/935-0041; fax 323/935-
0071, jwe@bennetterdman.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jeffrey W. Erdman 
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Resolution 05-10-2009 
 
Child Support: Time to Bring Motion Challenging Parentage - DNA Testing 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 7646 to read as follows: 
 

§ 7646. 1 
 (a) Notwithstanding any other provision of law, a judgment establishing paternity 2 
may be set aside or vacated upon a motion by the previously established mother of a child, 3 
the previously established father of a child, the child, or the legal representative of any of 4 
these persons if genetic testing indicates that the previously established father of a child is 5 
not the biological father of the child. The motion shall be brought within one of the following 6 
time periods: 7 
 (1) Within a two-year period commencing with the date on which the previously 8 
established father knew or should have known of a judgment that established him as the 9 
father of the child or commencing with the date the previously established father knew or 10 
should have known of the existence of an action to adjudicate the issue of paternity, 11 
whichever is first, except as provided in paragraph (2) or (3) of this subdivision. 12 
 (2) Within a two-year period commencing with the date of the child's birth if 13 
paternity was established by a voluntary declaration of paternity. Nothing in this paragraph 14 
shall bar any rights under subdivision (c) of Section 7575. 15 
 (3) In the case of any previously established father who is the legal father as a result 16 
of a default judgment as of the effective date amendment of this section, within a two-year 17 
five year period commencing with the enactment amendment of this section. 18 
 (b) Subdivision (a) does not apply if the child is presumed to be a child of a marriage 19 
pursuant to Section 7540.20 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  A person who has had a judgment establishing paternity may challenge that 
judgment based upon DNA evidence but there are strict time limites for the bringing of  the 
motion.  Subdivision (3) expired 2 years after the effective date of the statute.  The statute 
became effective January 1, 2005, and expired January 1, 2007. 
 
This Resolution:  Extends the time to 5 years for a father to challenge paternity using DNA if the 
person was adjudged to be the father 1) before the amended date of this section and 2) there was 
a default judgment. 
 
The Problem:  This law allowed fathers to use DNA testing to disprove paternity but set forth 
strict time frames.  For dad's who had paternity adjudicated through a default judgment before 
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the section was enacted, they only had two years to make their challenge.  Unfortunately, 
because of lack of publicity about the statute the law was not used to its full advantage.  This 
resolution extends the time frame to 5 years from the effective date (to January 1, 2014).  
Fundamental fairness dictates that persons who are not the father should be allowed to challenge 
a default judgment to the contrary. 
 

Important Note:  This amendment does NOT REQUIRE a judge to relieve a man of 
responsibility even though DNA says he is not the father.  The court may still deny the motion if 
it is not in the best interests of the child.  (Fam. Code § 7648.) 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, 213/974-3066; 
fax 213/626-3519, mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 
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Resolution 05-11-2009 
 

Family Law: Ex Parte Procedure and First Appearance Fee Waiver 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend Family Code section 5240 to read as follows: 
 

§5240 1 
Upon the filing and service of a motion and a notice of motion by the obligor, or if 2 

the obligee has passed away, the obligor may bring ex parte, a motion or order to show cause, 3 
without having to pay a first appearance fee if one has not been previously paid, and the court 4 
shall terminate the service of an assignment order if past due support has been paid in full, 5 
including any interest due, and if any of the following conditions exist: 6 
            (a) With regard to orders for spousal support, the death or remarriage of the spouse to 7 
whom support is owed. 8 
            (b) With regard to orders for child support, the death or emancipation of the child for 9 
whom support is owed. 10 
            (c) The court determines that there is good cause, as defined in Section 5260, to 11 
terminate the assignment order.  This subdivision does not apply if there has been more than 12 
one application for an assignment order. 13 
            (d) The obligor meets the conditions of an alternative arrangement specified in 14 
paragraph (2) of subdivision (b) of Section 5260, and a wage assignment has not been 15 
previously terminated and subsequently initiated. 16 
            (e) There is no longer a current order for support. 17 
            (f) The termination of the stay of an assignment order under Section 5261 was 18 
improper, but only if that termination was based upon the obligor's failure to make timely 19 
support payments as described in subdivision (b) of Section 5261. 20 
            (g) The employer or agency designated to provide services under Title IV-D of the 21 
Social Security Act or the State Disbursement Unit is unable to deliver payment for a period 22 
of six months due to the failure of the obligee to notify that employer or agency or the State 23 
Disbursement Unit of a change in the obligee's address.24 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not take into account the situation where the obligee spouse has passed 
away, thereby obviating the necessity for a noticed motion, as well as the emergency situation 
where money is being taken from the obligor’s paycheck and electronically transferred to the 
obligee’s bank account, in which case the obligor may never get that money back.  Further, even 
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if the order had originally been issued by default, a first appearance fee, which is currently 
$350.00 would have to be paid in addition to the motion or order to show cause fee. 
 
This Resolution: Would modify the Family Code to specifically allow for the ex parte procedure, 
and would obviate the necessity to the payment of a first appearance fee, if one has not already 
been paid. 
 
The Problem: Currently, the code only provides for a noticed motion, even where the obligee 
spouse has passed away.  While a court may certainly allow a motion or an order to show case to 
be brought, ex parte, some courts may insist that there be a noticed motion, since that is what the 
code currently states.  Further, it is already unfair to the obligor spouse that funds could be taken 
from his or her pay until such time as the employer receives an order terminating the assignment 
order.  But if the original order was issued by default, and therefore, a first appearance fee was 
never paid or needed from the obligor, then certainly, a first appearance fee should not have to be 
paid just to get an order terminating an assignment order, where support has actually terminated 
by operation of law. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 333 City Boulevard 
West, Ste. 1700, Orange, CA 92868, 714/978-1788, BBesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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Resolution 05-12-2009 
 
Family Law: Increase In Civil Penalty 
 
RESOLVED, that the Conference of Delegates of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Family Code section 5290 to read as 
follows: 
 

§5290 1 
            No employer shall use an assignment order authorized by this chapter as grounds for 2 
refusing to hire a person, or for discharging, taking disciplinary action against, denying a 3 
promotion to, or for taking any other action adversely affecting the terms and conditions of 4 
employment of, an employee. An employer who engages in the conduct prohibited by this 5 
section may be assessed a civil penalty of a maximum of five hundred dollars ($500) one 6 
thousand ($1,000).7 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Only has a maximum civil penalty of $500.00, that may be imposed by the court. 
 
This resolution: Would modify the Family Code to allow the court to impose a maximum civil 
penalty of $1,000.00. 
 
The Problem: There needs to be more of an incentive for an employer not to engage in the 
practices that this code section is designed to protect. A civil penalty of $500.00 is not enough of 
an incentive. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 333 City Boulevard 
West, Ste. 1700, Orange, CA 92868, 714/978-1788, BBesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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Resolution 05-13-2009 
 
Domestic Violence Incident Reports and Face Sheets 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend Family Code section 6228 to read as follows: 
 

§6228 1 
            (a) State and local law enforcement agencies shall provide, without charging a fee, 2 
one copy of all domestic violence incident report face sheets, one copy of all domestic 3 
violence incident reports, or both, to a victim of domestic violence, or to his or her 4 
representative if the victim is deceased, as defined in subdivision (g), upon request.  For 5 
purposes of this section, "domestic violence" has the definition given in Section 6211. 6 
            (b) A copy of a domestic violence incident report face sheet shall be made available 7 
during regular business hours to a victim of domestic violence or his or her representative no 8 
later than 48 hours after being requested by the victim or his or her representative, unless the 9 
state or local law enforcement agency informs the victim or his or her representative of the 10 
reasons why, for good cause, the domestic violence incident report face sheet is not available, 11 
in which case the domestic violence incident report face sheet shall be made available to the 12 
victim or his or her representative no later than five working days after the request is made. 13 
           (c) A copy of the domestic violence incident report shall be made available during 14 
regular business hours to a victim of domestic violence or his or her representative no later 15 
than five working days after being requested by a victim or his or her representative, unless 16 
the state or local law enforcement agency informs the victim or his or her representative of 17 
the reasons why, for good cause, the domestic violence incident report is not available, in 18 
which case the domestic violence incident report shall be made available to the victim or his 19 
or her representative no later than 10 working days after the request is made. 20 
           (d) Any person requesting copies under this section shall present state or local law 21 
enforcement with his or her identification, such as a current, valid driver's license, a state-22 
issued identification card, or a passport and, if the person is a representative of the victim, 23 
and the victim is deceased, a certified copy of the death certificate or other satisfactory 24 
evidence of the death of the victim at the time a request is made. 25 
            (e) This section shall apply to requests for face sheets or reports made within five 26 
years from the date of completion of the domestic violence incidence report. 27 
            (f) This section shall be known, and may be cited, as the Access to Domestic 28 
Violence Reports Act of 1999. 29 
            (g) (1) For purposes of this section, a representative of the victim means any of the 30 
following: 31 
            (A) The surviving spouse. 32 
            (B) A surviving child of the decedent who has attained 18 years of age. 33 
            (C) A domestic partner, as defined in subdivision (a) of Section 297. 34 
            (D) A surviving parent of the decedent. 35 
            (E) A surviving adult relative. 36 
            (F) The public administrator if one has been appointed. 37 
            (H) His or her attorney. 38 
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            (2) A representative of the victim does not include any person who has been 39 
convicted of murder in the first degree, as defined in Section 189 of the Penal Code, of the 40 
victim, or any person identified in the incident report face sheet as a suspect. Domestic 41 
violence incident report face sheets may not be provided to a representative of the victim 42 
unless the representative presents his or her identification, such as a current, valid driver's 43 
license, a state-issued identification card, or a passport and a certified copy of the death 44 
certificate or other satisfactory evidence of the death of the victim at the time of the request. , 45 
or if the victim is alive, a signed authorization from the victim, or a court order.46 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not take into account a victim who is alive, but not capable of obtaining the 
domestic violence incident report face sheets, and further, as currently written does not list an 
attorney as a possible representative of the victim. 
 
This resolution: Would modify the Family Code to allow a representative of a victim of domestic 
violence who is alive, but not able to obtain a copy of the domestic violence incident report face 
sheets his or her self, and further adds an attorney as one of the defined representatives. 
 
The Problem: Currently, if the victim is alive, they have to obtain the copies of the domestic 
violence incident report face sheets themselves, as opposed to an authorized representative, and 
further, as currently written, does not include in its definition of an authorized representative, the 
victim’s attorney.  As modified, the problem would be solved. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 333 City Boulevard 
West, Ste. 1700, Orange, CA 92868, 714/978-1788, bbesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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Resolution 05-14-2009 
 
Ex Parte Order Enjoining Contact; Companion Animals 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend Family Code section 6320 to read as follows: 
 

§6320 1 
           (a) The court may issue an ex parte order enjoining a party from molesting, attacking, 2 
striking, stalking, threatening, sexually assaulting, battering, harassing, telephoning, 3 
including, but not limited to, annoying telephone calls as described in Section 653m of the 4 
Penal Code, destroying personal property, contacting, either directly or indirectly, by mail or 5 
otherwise, coming within a specified distance of, or disturbing the peace of the other party, 6 
and, in the discretion of the court, on a showing of good cause, of other named family or 7 
household members. 8 
           (b) On a showing of good cause, the court may include in a protective order a grant to 9 
the petitioner of the exclusive care, possession, or control of any animal owned, possessed, 10 
leased, kept, or held by either the petitioner or the respondent or a minor child residing in the 11 
residence or household of either the petitioner or the respondent. The court may order the 12 
respondent to stay away from the animal and forbid the respondent from taking, transferring, 13 
encumbering, concealing, molesting, attacking, striking, threatening, harming, or otherwise 14 
disposing of the animal.  If the petitioner is unable to take care of the animal, the court may 15 
order that the respondent have temporary exclusive care, possession, or control of the animal, 16 
and forbid the respondent from taking, transferring, encumbering, concealing, molesting, 17 
attacking, striking, threatening, harming, or otherwise disposing of the animal without further 18 
order of court. 19 
           (c) On or before July 1, 2009, the Judicial Council shall modify the criminal and civil 20 
court forms consistent with this section.21 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Provides that if the court gives exclusive care, possession, or control of an animal 
to the Petitioner, then the court can forbid the respondent from taking, transferring, encumbering, 
concealing, molesting, attacking, striking, threatening, harming, or otherwise disposing of the 
animal. 
 
This resolution: Would modify the Family Code to allow the court, when Petitioner is unable to 
care for the animal, to give respondent temporary exclusive care, possession, or control of the 
animal, while at the same time, forbidding said respondent from taking, transferring, 
encumbering, concealing, molesting, attacking, striking, threatening, harming, or otherwise 
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disposing of the animal without further order of court. 
 
The Problem: The section as currently written with respect to animals, presumes that the 
Petitioner while wanting to protect his or her animals, has the ability or capability of taking care 
of them, ie: taking possession of them, while getting a restraining order against the Respondent.  
This is not always the case.  For example, there was a case during a divorce proceeding, where 
there was an exclusive use of the family residence order for the husband, and the wife was forced 
to temporarily move in with her parents in a place where she was not able to take her dogs with 
her.  In the meantime, knowing that she couldn’t take the dogs with her, the husband told her that 
if she didn’t take the dogs within one week, he would take them to the pound.  She was not able 
to take the dogs, and the husband followed through and took them to the pound, which 
traumatized the children.  This resolution would allow the Petitioner to ask the court for an order 
restraining the Respondent from removing, harming, or otherwise disposing of the animals, and 
would force the Respondent to take care of them unless the Respondent could show good cause 
why that should not happen. 
 
IMPACT STATEMENT 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 333 City Boulevard 
West, Ste. 1700, Orange, CA 92868, 714/978-1788, bbesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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Resolution 05-15-2009 
 

Civil Unions Defined 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 300 to read as follows: 
 

§300 1 
(a) Marriage Civil union is a personal relation arising out of a civil contract between a 2 

man and a woman two people of legal age, to which the consent of the parties capable of 3 
making that contract is necessary.  Consent alone does not constitute marriage civil union. 4 
Consent must be followed by the issuance of a license and solemnization as authorized by 5 
this division, except as provided by Section 425 and Part 4 (commencing with Section 500). 6 

(b) For purposes of this part, the document issued by the county clerk is a marriage 7 
civil union license until it is registered with the county recorder, at which time the license 8 
becomes a marriage civil union certificate.  9 
 (c) Civil union shall include those unions recognized as either “marriages” or 10 
“registered domestic partnerships” under former law. 11 
 (d) It is the intention and public policy of the State that civil union replace marriage 12 
and registered domestic partnerships and that civil union will receive all the benefits in the 13 
law as those previously conferred in marriage and/or domestic partnerships.  Persons entering 14 
into a civil union shall have the same rights, protections, and benefits, and shall be subject to 15 
the same responsibilities, obligations, and duties under law, whether they derive from 16 
statutes, administrative regulations, court rules, government policies, common law, or any 17 
other provisions or sources of law, as were granted to and imposed upon spouses in marriage 18 
under former law. 19 
 (e) A surviving spouse of a civil union, following the death of the other spouse, shall 20 
have the same rights, protections, and benefits, and shall be subject to the same 21 
responsibilities, obligations, and duties under law, whether they derive from statutes, 22 
administrative regulations, court rules, government policies, common law, or any other 23 
provisions or sources of law, as were granted to and imposed upon a widow or a widower in 24 
marriage under former law. 25 
 (f) To the extent that provisions of California law adopt, refer to, or rely upon, 26 
provisions of federal law in a way that otherwise would cause spouses in a civil union to be 27 
treated differently than spouses in a marriage under former law, civil union spouses shall be 28 
treated by California law as if federal law recognized a civil union in the same manner as 29 
California law. 30 
 (g) Where necessary to implement the rights of partners to a civil union, gender-31 
specific terms referring to spouses (e.g., “husband” or “wife”) shall be construed to include 32 
partners to a civil union.33 

 
   

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENTS:  Jim Weixel, Jo Hoenninger, Kelly Borelli, Andrea S. Carlise, Patrick Fabian, 
Shay Gilmore, Leon Goldin, Margaret Grover, John Hansen, Robin B. Levine, Andi 
Liebenbaum, Lawrence Liebenbaum, Scott McMillen, James Mink, Tilden Moschetti, Catherine 
Raye-Wong, Tony Rothschild  
     
STATEMENT OF REASONS 
 
Existing Law:  Gives state recognition to the religious sacrament of “marriage” and defines the 
same to include only couples in which the spouses are of opposite sex. 
 
This Resolution:  Takes the State out of the business of marriage and treats all couples equally, 
regardless of sexual orientation. 
 
The Problem: The campaign for Proposition 8, its passage, and the ensuing battle over its 
validity have demonstrated beyond any question that the “traditional” civil definition of 
“marriage” is inherently discriminatory.  Some social mores and religious institutions have 
deemed that the “sanctity of marriage” is somehow altered and destroyed when a marriage 
involves two people of the same sex.  This was the principle argument used by the anti-marriage 
“Yes on 8” campaign to urge voters to ban marriages between persons of the same sex.  Now, 
because of the passage of Proposition 8, the state has been placed in an even deeper role of 
performing, sanctioning, and enforcing a religious construct to the exclusion of a minority 
population.  This violates the constitutional guarantees of equal protection under the law, and is 
also of dubious constitutional validity because of its unquestionably religious origins. 
 
Laws which confine “marriage” to opposite-sex couples are inherently discriminatory against 
same-sex couples.  As the California Supreme Court held in In re Marriage Cases (2008) 43 
Cal.4th 757, at best domestic partnerships are “separate but equal” and, hence, unequal.  
Proposition 8 and, previously Proposition 22, deny same-sex couples equal protection under the 
law by recognizing only marriages between a man and a woman.  The root of this principle is a 
religious one.  Many religious institutions try to impose upon the state their beliefs that marriage 
must only be between a man and a woman.  Other religious institutions hold the belief that 
marriage may be between two adult loving individuals.  
   
The State has an interest in encouraging loving, stable partnerships in which the spouses help 
each other through life.  The State has an interest in encouraging these partners to have a 
financially and emotionally stable environment for raising children.  The State should not be 
involved in selecting which of these partnerships are acceptable and which are unacceptable; that 
is, approving opposite-sex but not same-sex unions.  Nor should the State be involved in any way 
in dictating to religious institutions what constitutes a marriage.  
 
Other nations have separated the religious component of the marriage sacrament from the civil 
aspects of the union.  Doing so removes any appearance of the State’s establishment of religion.  
It leaves the protection of the “sanctity” of marriage to the church and not the State.  Amending 
California’s definition of marriage to a new category known as “civil union” and making civil 
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unions equally available to opposite-sex and same-sex couples removes the religious 
connotations and entanglement associated with “marriage” from the State’s laws, assures equal 
protection for all couples, and assures religious freedom to religious institutions.   
 
IMPACT STATEMENT 
 
This resolution impacts every State statute and law which relies upon the definition of marriage.   
   
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office,  2370 
Market Street ● No. 133, San Francisco, California 94114, telephone (415) 682-9785, fax (866) 
640-3918, email appeals@ jimweixel.com.; Jo Hoenninger, HoenningerLaw, 2358 Market 
Street, San Francisco, California 94114, telephone (415) 816-0440, fax (866) 671-0096, email 
jo@hlawsf.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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Resolution 05-16-2009 
 

Paternity Records: Confidentiality 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code Section 7643 to read as follows: 
 

§7643 1 
(a) Notwithstanding any other law concerning public hearings and records, a hearing 2 

or trial held under this part may be held in closed court without admittance of any person 3 
other than those necessary to the action or proceeding. Except as provided in subdivision (b), 4 
all papers and records, other than the final judgment, pertaining to the action or proceeding, 5 
whether part of the permanent record of the court or of a file in a public agency or elsewhere, 6 
are subject to inspection only in exceptional cases upon an order of the court for good cause 7 
shown. 8 

(b) Papers and records pertaining to the action or proceeding that are part of the 9 
permanent record of the court are subject to inspection by the parties to the action, their 10 
attorneys, and by agents acting pursuant to written authorization from the parties to the action 11 
or their attorneys. An attorney shall obtain the consent of the party to the action prior to 12 
authorizing an agent to inspect the permanent record. An attorney shall also state on the 13 
written authorization that he or she has obtained the consent of the party to authorize an agent 14 
to inspect the permanent record.15 

 
 

(Proposed new language underlines; language to be deleted stricken) 
 

PROPONENT: Contra Costa County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Requires the court to maintain confidentiality of all paternity records (excepting 
the final judgment.)  The public policy of maintaining privacy of records to avoid censure and 
stigma for unwed parents is no longer compelling.  To the contrary, out of wedlock births have 
largely become normalized both in popular culture and in the regular lives of Californians.  
Parents, attorneys, service providers and other stake holders would benefit from the increased 
access to these records.  
   
This Resolution: Would revoke confidentiality of public paternity records as referenced in the 
Family Code.  
   
The Problem: Attorneys who represent paternity clients must personally travel to court to obtain 
records, as these records are not publically available. Attorneys and litigants who wish to review 
the status of their cases online may not do so, increasing uncertainty over the status of upcoming 
court hearings.  Counties which issue tentative rulings do not do so in paternity cases, due to the 
confidentiality rules. This impacts clients and their attorneys as there is often no reason to appear 
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at court in the absence of objection to paternity.  As paternity cases often involve clients with 
decreased financial resources, all of the above impacts further burden this population.  
   
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dana L. Santos, 3160 Crow Canyon Place, 
Ste 205, San Ramon, CA, 94583, (925) 901-0592, danasantos@comcast.net. 
 
RESPONSIBLE FLOOR DELEGATE: Dana L. Santos 
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Resolution 06-01-2009 
 
Criminal Appeals: Appeal from Denial of 1538.5 When Granted DEJ 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 1538.5 to read as follows: 
 

§ 1538.5  1 
(a) (1) A defendant may move for the return of property or to suppress as evidence 2 

any tangible or intangible thing obtained as a result of a search or seizure on either of the 3 
following grounds: 4 
 (A) The search or seizure without a warrant was unreasonable. 5 
 (B) The search or seizure with a warrant was unreasonable because any of the 6 
following apply: 7 
 (i) The warrant is insufficient on its face. 8 
 (ii) The property or evidence obtained is not that described in the warrant. 9 
 (iii) There was not probable cause for the issuance of the warrant. 10 
 (iv) The method of execution of the warrant violated federal or state constitutional 11 
standards. 12 
 (v) There was any other violation of federal or state constitutional standards. 13 

(2) A motion pursuant to paragraph (1) shall be made in writing and accompanied by 14 
a memorandum of points and authorities and proof of service. The memorandum shall list the 15 
specific items of property or evidence sought to be returned or suppressed and shall set forth 16 
the factual basis and the legal authorities that demonstrate why the motion should be granted. 17 

(b) When consistent with the procedures set forth in this section and subject to the 18 
provisions of Sections 170 to 170.6, inclusive, of the Code of Civil Procedure, the motion 19 
should first be heard by the magistrate who issued the search warrant if there is a warrant. 20 

(c) (1) Whenever a search or seizure motion is made in the superior court as provided 21 
in this section, the judge or magistrate shall receive evidence on any issue of fact necessary 22 
to determine the motion. 23 

(2) While a witness is under examination during a hearing pursuant to a search or 24 
seizure motion, the judge or magistrate shall, upon motion of either party, do any of the 25 
following: 26 
 (A) Exclude all potential and actual witnesses who have not been examined. 27 
 (B) Order the witnesses not to converse with each other until they are all examined. 28 
 (C) Order, where feasible, that the witnesses be kept separated from each other until 29 
they are all examined. 30 
 (D) Hold a hearing, on the record, to determine if the person sought to be excluded is, 31 
in fact, a person excludable under this section. 32 

(3) Either party may challenge the exclusion of any person under paragraph (2). 33 
(4) Paragraph (2) does not apply to the investigating officer or the investigator for the 34 

defendant, nor does it apply to officers having custody of persons brought before the court. 35 
(d) If a search or seizure motion is granted pursuant to the proceedings authorized by 36 

this section, the property or evidence shall not be admissible against the movant at any trial 37 
or other hearing unless further proceedings authorized by this section, Section 871.5, 1238, 38 
or 1466 are utilized by the people. 39 
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(e) If a search or seizure motion is granted at a trial, the property shall be returned 40 
upon order of the court unless it is otherwise subject to lawful detention. If the motion is 41 
granted at a special hearing, the property shall be returned upon order of the court only if, 42 
after the conclusion of any further proceedings authorized by this section, Section 1238 or 43 
1466, the property is not subject to lawful detention or if the time for initiating the 44 
proceedings has expired, whichever occurs last. If the motion is granted at a preliminary 45 
hearing, the property shall be returned upon order of the court after 10 days unless the 46 
property is otherwise subject to lawful detention or unless, within that time, further 47 
proceedings authorized by this section, Section 871.5 or 1238 are utilized; if they are utilized, 48 
the property shall be returned only if, after the conclusion of the proceedings, the property is 49 
no longer subject to lawful detention. 50 

(f) (1) If the property or evidence relates to a felony offense initiated by a complaint, 51 
the motion shall be made only upon filing of an information, except that the defendant may 52 
make the motion at the preliminary hearing, but the motion shall be restricted to evidence 53 
sought to be introduced by the people at the preliminary hearing. 54 

(2) The motion may be made at the preliminary examination only if, at least five court 55 
days before the date set for the preliminary examination, the defendant has filed and 56 
personally served on the people a written motion accompanied by a memorandum of points 57 
and authorities as required by paragraph (2) of subdivision (a). At the preliminary 58 
examination, the magistrate may grant the defendant a continuance for the purpose of filing 59 
the motion and serving the motion upon the people, at least five court days before resumption 60 
of the examination, upon a showing that the defendant or his or her attorney of record was 61 
not aware of the evidence or was not aware of the grounds for suppression before the 62 
preliminary examination. 63 

(3) Any written response by the people to the motion described in paragraph (2) shall 64 
be filed with the court and personally served on the defendant or his or her attorney of record 65 
at least two court days prior to the hearing at which the motion is to be made. 66 

(g) If the property or evidence relates to a misdemeanor complaint, the motion shall 67 
be made before trial and heard prior to trial at a special hearing relating to the validity of the 68 
search or seizure. If the property or evidence relates to a misdemeanor filed together with a 69 
felony, the procedure provided for a felony in this section and Sections 1238 and 1539 shall 70 
be applicable. 71 

(h) If, prior to the trial of a felony or misdemeanor, opportunity for this motion did 72 
not exist or the defendant was not aware of the grounds for the motion, the defendant shall 73 
have the right to make this motion during the course of trial. 74 

(i) If the property or evidence obtained relates to a felony offense initiated by 75 
complaint and the defendant was held to answer at the preliminary hearing, or if the property 76 
or evidence relates to a felony offense initiated by indictment, the defendant shall have the 77 
right to renew or make the motion at a special hearing relating to the validity of the search or 78 
seizure which shall be heard prior to trial and at least 10 court days after notice to the people, 79 
unless the people are willing to waive a portion of this time. Any written response by the 80 
people to the motion shall be filed with the court and personally served on the defendant or 81 
his or her attorney of record at least two court days prior to the hearing, unless the defendant 82 
is willing to waive a portion of this time. If the offense was initiated by indictment or if the 83 
offense was initiated by complaint and no motion was made at the preliminary hearing, the 84 
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defendant shall have the right to fully litigate the validity of a search or seizure on the basis 85 
of the evidence presented at a special hearing. If the motion was made at the preliminary 86 
hearing, unless otherwise agreed to by all parties, evidence presented at the special hearing 87 
shall be limited to the transcript of the preliminary hearing and to evidence that could not 88 
reasonably have been presented at the preliminary hearing, except that the people may recall 89 
witnesses who testified at the preliminary hearing. If the people object to the presentation of 90 
evidence at the special hearing on the grounds that the evidence could reasonably have been 91 
presented at the preliminary hearing, the defendant shall be entitled to an in camera hearing 92 
to determine that issue. The court shall base its ruling on all evidence presented at the special 93 
hearing and on the transcript of the preliminary hearing, and the findings of the magistrate 94 
shall be binding on the court as to evidence or property not affected by evidence presented at 95 
the special hearing. After the special hearing is held, any review thereafter desired by the 96 
defendant prior to trial shall be by means of an extraordinary writ of mandate or prohibition 97 
filed within 30 days after the denial of his or her motion at the special hearing. 98 

(j) If the property or evidence relates to a felony offense initiated by complaint and 99 
the defendant's motion for the return of the property or suppression of the evidence at the 100 
preliminary hearing is granted, and if the defendant is not held to answer at the preliminary 101 
hearing, the people may file a new complaint or seek an indictment after the preliminary 102 
hearing, and the ruling at the prior hearing shall not be binding in any subsequent proceeding, 103 
except as limited by subdivision (p). In the alternative, the people may move to reinstate the 104 
complaint, or those parts of the complaint for which the defendant was not held to answer, 105 
pursuant to Section 871.5. If the property or evidence relates to a felony offense initiated by 106 
complaint and the defendant's motion for the return or suppression of the property or 107 
evidence at the preliminary hearing is granted, and if the defendant is held to answer at the 108 
preliminary hearing, the ruling at the preliminary hearing shall be binding upon the people 109 
unless, upon notice to the defendant and the court in which the preliminary hearing was held 110 
and upon the filing of an information, the people, within 15 days after the preliminary 111 
hearing, request a special hearing, in which case the validity of the search or seizure shall be 112 
relitigated de novo on the basis of the evidence presented at the special hearing, and the 113 
defendant shall be entitled, as a matter of right, to a continuance of the special hearing for a 114 
period of time up to 30 days. The people may not request relitigation of the motion at a 115 
special hearing if the defendant's motion has been granted twice. If the defendant's motion is 116 
granted at a special hearing, the people, if they have additional evidence relating to the 117 
motion and not presented at the special hearing, shall have the right to show good cause at 118 
the trial why the evidence was not presented at the special hearing and why the prior ruling at 119 
the special hearing should not be binding, or the people may seek appellate review as 120 
provided in subdivision (o), unless the court, prior to the time the review is sought, has 121 
dismissed the case pursuant to Section 1385. If the case has been dismissed pursuant to 122 
Section 1385, either on the court's own motion or the motion of the people after the special 123 
hearing, the people may file a new complaint or seek an indictment after the special hearing, 124 
and the ruling at the special hearing shall not be binding in any subsequent proceeding, 125 
except as limited by subdivision (p). If the property or evidence seized relates solely to a 126 
misdemeanor complaint, and the defendant made a motion for the return of property or the 127 
suppression of evidence in the superior court prior to trial, both the people and defendant 128 
shall have the right to appeal any decision of that court relating to that motion to the appellate 129 
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division, in accordance with the California Rules of Court provisions governing appeals to 130 
the appellate division in criminal cases. If the people prosecute review by appeal or writ to 131 
decision, or any review thereof, in a felony or misdemeanor case, it shall be binding upon 132 
them. 133 

(k) If the defendant's motion to return property or suppress evidence is granted and 134 
the case is dismissed pursuant to Section 1385, or the people appeal in a misdemeanor case 135 
pursuant to subdivision (j), the defendant shall be released pursuant to Section 1318 if he or 136 
she is in custody and not returned to custody unless the proceedings are resumed in the trial 137 
court and he or she is lawfully ordered by the court to be returned to custody. 138 

If the defendant's motion to return property or suppress evidence is granted and the 139 
people file a petition for writ of mandate or prohibition pursuant to subdivision (o) or a notice 140 
of intention to file a petition, the defendant shall be released pursuant to Section 1318, unless 141 
(1) he or she is charged with a capital offense in a case where the proof is evident and the 142 
presumption great, or (2) he or she is charged with a noncapital offense defined in Chapter 1 143 
(commencing with Section 187) of Title 8 of Part 1, and the court orders that the defendant 144 
be discharged from actual custody upon bail. 145 

(l) If the defendant's motion to return property or suppress evidence is granted, the 146 
trial of a criminal case shall be stayed to a specified date pending the termination in the 147 
appellate courts of this state of the proceedings provided for in this section, Section 871.5, 148 
1238, or 1466 and, except upon stipulation of the parties, pending the time for the initiation 149 
of these proceedings. Upon the termination of these proceedings, the defendant shall be 150 
brought to trial as provided by Section 1382, and, subject to the provisions of Section 1382, 151 
whenever the people have sought and been denied appellate review pursuant to subdivision 152 
(o), the defendant shall be entitled to have the action dismissed if he or she is not brought to 153 
trial within 30 days of the date of the order that is the last denial of the petition. Nothing 154 
contained in this subdivision shall prohibit a court, at the same time as it rules upon the 155 
search and seizure motion, from dismissing a case pursuant to Section 1385 when the 156 
dismissal is upon the court's own motion and is based upon an order at the special hearing 157 
granting the defendant's motion to return property or suppress evidence. In a misdemeanor 158 
case, the defendant shall be entitled to a continuance of up to 30 days if he or she intends to 159 
file a motion to return property or suppress evidence and needs this time to prepare for the 160 
special hearing on the motion. In case of an appeal by the defendant in a misdemeanor case 161 
from the denial of the motion, he or she shall be entitled to bail as a matter of right, and, in 162 
the discretion of the trial or appellate court, may be released on his or her own recognizance 163 
pursuant to Section 1318. In the case of an appeal by the defendant in a misdemeanor case 164 
from the denial of the motion, the trial court may, in its discretion, order or deny a stay of 165 
further proceedings pending disposition of the appeal. 166 

(m) The proceedings provided for in this section, and Sections 871.5, 995, 1238, and 167 
1466 shall constitute the sole and exclusive remedies prior to conviction to test the 168 
unreasonableness of a search or seizure where the person making the motion for the return of 169 
property or the suppression of evidence is a defendant in a criminal case and the property or 170 
thing has been offered or will be offered as evidence against him or her. A defendant may 171 
seek further review of the validity of a search or seizure on appeal from a conviction in a 172 
criminal case notwithstanding the fact that the judgment of conviction is predicated upon a 173 
plea of guilty. A defendant may seek further review of the validity of a search or seizure on 174 
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appeal notwithstanding the fact that the defendant has pleaded guilty or no contest and been 175 
granted Deferred Entry of Judgment pursuant to Penal Code sections 1000 to 1000.8. Review 176 
on appeal may be obtained by the defendant provided that at some stage of the proceedings 177 
prior to conviction he or she has moved for the return of property or the suppression of the 178 
evidence. 179 

(n) This section establishes only the procedure for suppression of evidence and return 180 
of property, and does not establish or alter any substantive ground for suppression of 181 
evidence or return of property. Nothing contained in this section shall prohibit a person from 182 
making a motion, otherwise permitted by law, to return property, brought on the ground that 183 
the property obtained is protected by the free speech and press provisions of the United 184 
States and California Constitutions. Nothing in this section shall be construed as altering (1) 185 
the law of standing to raise the issue of an unreasonable search or seizure; (2) the law relating 186 
to the status of the person conducting the search or seizure; (3) the law relating to the burden 187 
of proof regarding the search or seizure; (4) the law relating to the reasonableness of a search 188 
or seizure regardless of any warrant that may have been utilized; or (5) the procedure and law 189 
relating to a motion made pursuant to Section 871.5 or 995, or the procedures that may be 190 
initiated after the granting or denial of a motion. 191 

(o) Within 30 days after a defendant's motion is granted at a special hearing in a 192 
felony case, the people may file a petition for writ of mandate or prohibition in the court of 193 
appeal, seeking appellate review of the ruling regarding the search or seizure motion. If the 194 
trial of a criminal case is set for a date that is less than 30 days from the granting of a 195 
defendant's motion at a special hearing in a felony case, the people, if they have not filed a 196 
petition and wish to preserve their right to file a petition, shall file in the superior court on or 197 
before the trial date or within 10 days after the special hearing, whichever occurs last, a 198 
notice of intention to file a petition and shall serve a copy of the notice upon the defendant. 199 

(p) If a defendant's motion to return property or suppress evidence in a felony matter 200 
has been granted twice, the people may not file a new complaint or seek an indictment in 201 
order to relitigate the motion or relitigate the matter de novo at a special hearing as otherwise 202 
provided by subdivision (j), unless the people discover additional evidence relating to the 203 
motion that was not reasonably discoverable at the time of the second suppression hearing. 204 
Relitigation of the motion shall be heard by the same judge who granted the motion at the 205 
first hearing if the judge is available. 206 

(q) The amendments to this section enacted in the 1997 portion of the 1997-98 207 
Regular Session of the Legislature shall apply to all criminal proceedings conducted on or 208 
after January 1, 1998.209 

 
 

(Proposed new language underlined, language to be delete striken) 
 
PROPONENT:  Mark Harvis, Robin Bernstein-Lev, Albert J. Menaster, Robert Jonathan Hill, 
John Hamilton Scott, Graciela Martinez, Monnica Thelen, Rourke Stacy, Carol Clem, Kathy 
Quant 
 
STATEMENT OF REASONS 
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Existing Law:  A defendant can appeal when a judge refuses to suppress evidence.  This appeal 
can occur whether the defendant had a trial or pleaded guilty.  However, a defendant who has 
pleaded guilty and been granted Deferred Entry of Judgment (DEJ) (formerly known as drug 
diversion) may not appeal a denial of a motion to suppress evidence unless and until he or she 
fails at drug diversion and a judgment of conviction is entered.  Here's the unfairness: a person 
loses a suppression motion, pleads guilty, and is placed on probation or even sent to prison.  
He/She can appeal the denial of the motion to suppress immediately after sentencing.  But, a 
person granted the "special" probation known as DEJ (which is NOT a plea bargain but is a 
matter of right if the person qualifies) cannot!  Oddly, this scheme only benefits those who FAIL 
their drug program because if they fail and are sentenced, then that person can appeal, but the 
person who succeeds cannot! 
 
This Resolution:  Would enable a defendant to appeal the denial of a motion to suppress 
evidence after a plea when granted deferred entry of judgment. 
 
The Problem:  Every defendant who either goes to trial or pleads guilty or no contest may appeal 
the denial of a motion to suppress evidence once sentence has been imposed.  DEJ is an 
unintended exception because even though the defendant has pleaded guilty, "judgment" will not 
be imposed unless and until the defendant fails on DEJ, which could be several years after the 
plea is entered.  This resolution fixes this apparent oversight by allowing the defendant to appeal 
after his plea is entered and while he is on DEJ.  This speeds up the process - the DA isn't stuck 
with attempting to try a case several years later and the defendant doesn't have to go through DEJ 
when the evidence to convict him is thrown out. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, 213/974-3066; 
fax 213/626-3519, mharvis@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Mark Harvis 
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Resolution 06-02-2009 
 

Criminal & Vehicle:  Amendment to Address License Plate Display Loophole 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Vehicle Code section 5200 to read as follows: 

 
§5200 1 

(a)When two license plates are issued by the department for use upon a vehicle, 2 
they shall be attached to the vehicle for which they were issued, one in the front and the 3 
other in the rear. 4 

(b) When only one license plate is issued for use upon a vehicle, it shall be attached 5 
to the rear thereof, unless the license plate is issued for use upon a truck tractor, in which 6 
case the license plate shall be displayed in accordance with Section 4850.5. 7 

(c) The department, upon registering a vehicle, shall maintain a record of the 8 
number of plates issued, the date of issuance, and the party receiving such plates for each 9 
vehicle registered.  This record shall be made available upon request to the public, 10 
members of state and local government, and law enforcement.11 

  
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 

STATEMENT OF REASONS: 
 

Existing Law: California Vehicle Code section 5200 dictates license plate display, based upon 
the number of plates issued when the vehicle is first registered.  Typically, private vehicles In 
California are issued two plates, though some vehicles receive only one.  Section 5200 allows for 
display in the front and rear of the vehicle (two plates issued), or just in the rear of the vehicle 
(only one plate issued).  There is no requirement in the Code that DMV document how many 
plates it actually issues upon registration, or in many cases to whom or when plates are issued.  It 
is therefore frequently possible to determine whether section 5200 is violated by a vehicle only 
displaying a rear plate.  Many counties nevertheless instruct their traffic and parking enforcement 
officers to issue citations — often in excess of $100 — to any vehicle without a front plate, 
based upon an assumed violation of section 5200.   
 
This Resolution: This amendment seeks to resolve the issue by requiring that the DMV 
document the number of plates issued, date of issuance, and the party to whom the plates were 
issued.  It also requires that the DMV make such information available upon request. 
 
The Problem: While this will not guarantee that officers check to determine an actual violation 
before issuing citations, it does create a means for subsequent verification.  It also benefits 
subsequent purchasers of vehicles, while also providing possible resource savings:  In many 
instances, subsequent purchasers might obtain a second plate from the initial owner/registrant, 
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avoiding costs associated with replacement plates, as well as wasted resources in surrendering 
and issuing new plates.  Verifiable citations should also reduce the number of tickets challenged, 
while allowing for far faster and more accurate adjudication of such tickets, leading to savings in 
judicial and municipal/county resources.  In short, this resolution provides an easy, sensible fix 
to an annoying and wasteful problem. 

 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 

 
AUTHOR AND/OR PERMANENT CONTACT:  Oliver Dunlap, c/o Morrison & Foerster, 
425 Market St., San Francisco, CA  94105, p: (415) 268-6644, f: (415) 268-7522, 
ODunlap@MoFo.com. 

 
RESPONSIBLE FLOOR DELEGATE:  Oliver Dunlap 
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Resolution 06-03-2009 
 
Death Penalty: Elimination 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the 
California legislature to submit an initiative to amend Penal Code Sections 37, 128, 190.2, 219 
and 4500 and Military and Veterans Code Section 1672 to read as follows: 
 

§ 37.  1 
(a) Treason against this state consists only in levying war against it, adhering to its 2 

enemies, or giving them aid and comfort, and can be committed only by persons owing 3 
allegiance to the state. The punishment of treason shall be death or  life imprisonment 4 
without possibility of parole. The penalty shall be determined pursuant to Sections 190.3 and 5 
190.4. 6 

(b) Upon a trial for treason, the defendant cannot be convicted unless upon the 7 
testimony of two witnesses to the same overt act, or upon confession in open court; nor, 8 
except as provided in Sections 190.3 and 190.4, can evidence be admitted of an overt act not 9 
expressly charged in the indictment or information; nor can the defendant be convicted 10 
unless one or more overt acts be expressly alleged therein. 11 
 12 
§  128.  13 

Every person who, by willful perjury or subornation of perjury procures the 14 
conviction and execution of any innocent person, is punishable by death or  life 15 
imprisonment without possibility of parole. The penalty shall be determined pursuant to 16 
Sections 190.3 and 190.4. 17 
 18 
§  190.2.  19 

(a) The penalty for a defendant who is found guilty of murder in the first degree is 20 
death or imprisonment in the state prison for life without the possibility of parole if one or 21 
more of the following special circumstances has been found under Section 190.4 to be true: 22 

(1) The murder was intentional and carried out for financial gain. 23 
(2) The defendant was convicted previously of murder in the first or second degree. 24 

For the purpose of this paragraph, an offense committed in another jurisdiction, which if 25 
committed in California would be punishable as first or second degree murder, shall be 26 
deemed murder in the first or second degree. 27 

(3) The defendant, in this proceeding, has been convicted of more than one offense of 28 
murder in the first or second degree. 29 

(4) The murder was committed by means of a destructive device, bomb, or explosive 30 
planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the 31 
defendant knew, or reasonably should have known, that his or her act or acts would create a 32 
great risk of death to one or more human beings. 33 

(5) The murder was committed for the purpose of avoiding or preventing a lawful 34 
arrest, or perfecting or attempting to perfect, an escape from lawful custody. 35 

(6) The murder was committed by means of a destructive device, bomb, or explosive 36 
that the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or 37 
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delivered, and the defendant knew, or reasonably should have known, that his or her act or 38 
acts would create a great risk of death to one or more human beings.

 
39 

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 40 
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 41 
830.12, who, while engaged in the course of the performance of his or her duties, was 42 
intentionally killed, and the defendant knew, or reasonably should have known, that the 43 
victim was a peace officer engaged in the performance of his or her duties; or the victim was 44 
a peace officer, as defined in the above-enumerated sections, or a former peace officer under 45 
any, of those sections, and was intentionally killed in retaliation for the performance of his or 46 
her official duties. 47 

(8) The victim was a federal law enforcement officer or agent who, while engaged in 48 
the course of the performance of his or her duties, was intentionally killed, and the defendant 49 
knew, or reasonably should have known, that the victim was a federal law enforcement 50 
officer or agent engaged in the performance of his or her duties; or the victim was a federal 51 
law enforcement officer or agent, and was intentionally killed in retaliation for the 52 
performance of his or her official duties. 53 

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in 54 
the course of the performance of his or her duties, was intentionally killed, and the defendant 55 
knew, or reasonably should have known, that the victim was a firefighter engaged in the 56 
performance of his or her duties. 57 

(10) The victim was a witness to a crime who was intentionally killed for the purpose 58 
of preventing his or her testimony in any criminal or juvenile proceeding, and the killing was 59 
not committed during the commission or attempted commission, of the crime to which he or 60 
she was a witness; or the victim was a witness to a crime and was intentionally killed in 61 
retaliation for his or her testimony in any criminal or juvenile proceeding. As used in this 62 
paragraph, "juvenile proceeding" means a proceeding brought pursuant to Section 602 or 707 63 
of the Welfare and Institutions Code. 64 

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or 65 
assistant prosecutor of any local or state prosecutor's office in this or any other state, or of a 66 
federal prosecutor's office, and the murder was intentionally carried out in retaliation for, or 67 
to prevent the performance of, the victim's official duties. 68 

(12) The victim was a judge or former judge of any court of record in the local, state, 69 
or federal system in this or any other state, and the murder was intentionally carried out in 70 
retaliation for, or to prevent the performance of, the victim's official duties. 71 

(13) The victim was an elected or appointed official or former official of the federal 72 
government, or of any local or state government of this or any other state, and the killing was 73 
intentionally carried out in retaliation for, or to prevent the performance of, the victim's 74 
official duties. 75 

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional 76 
depravity. As used in this section, the phrase "especially heinous, atrocious, or cruel, 77 
manifesting exceptional depravity" means a conscienceless or pitiless crime that is 78 
unnecessarily torturous to the victim. 79 

(15) The defendant intentionally killed the victim by means of lying in wait. 80 
(16) The victim was intentionally killed because of his or her race, color, religion, 81 
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(17) The murder was committed while the defendant was engaged in, or was an 82 
accomplice in, the commission of, attempted commission of, or the immediate flight after 83 
committing, or attempting to commit, the following felonies: 84 

(A) Robbery in violation of Section 211 or 212.5. 85 
(B) Kidnapping in violation of Section 207, 209, or 209.5. 86 
(C) Rape in violation of Section 261. 87 
(D) Sodomy in violation of Section 286. 88 
(E) The performance of a lewd or lascivious act upon the person of a child under the 89 

age of 14 years in violation of Section 288. 90 
(F) Oral copulation in violation of Section 288a. 91 
(G) Burglary in the first or second degree in violation of Section 460. 92 
(H) Arson in violation of subdivision (b) of Section 451. 93 
(I) Train wrecking in violation of Section 219. 94 
(J) Mayhem in violation of Section 203. 95 
(K) Rape by instrument in violation of Section 289. 96 
(L) Carjacking, as defined in Section 215. 97 
(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson 98 

in subparagraph (H), if there is specific intent to kill, it is only required that there be proof of 99 
the elements of those felonies. If so established, those two special circumstances are proven 100 
even if the felony of kidnapping or arson is committed primarily or solely for the purpose of 101 
facilitating the murder. 102 

(18) The murder was intentional and involved the infliction of torture. 103 
(19) The defendant intentionally killed the victim by the administration of poison. 104 
(20) The victim was a juror in any court of record in the local, state, or federal system 105 

in this or any other state, and the murder was intentionally carried out in retaliation for, or to 106 
prevent the performance of, the victim's official duties. 107 

(21) The murder was intentional and perpetrated by means of discharging a firearm 108 
from a motor vehicle, intentionally at another person or persons outside the vehicle with the 109 
intent to inflict death. For purposes of this paragraph, "motor vehicle" means any vehicle as 110 
defined in Section 415 of the Vehicle Code. 111 

(22) The defendant intentionally killed the victim while the defendant was an active 112 
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the 113 
murder was carried out to further the activities of the criminal street gang. 114 

(b) Unless an intent to kill is specifically required under subdivision (a) for a special 115 
circumstance enumerated therein, an actual killer, as to whom the special circumstance has 116 
been found to be true under Section 190.4, need not have had any intent to kill at the time of 117 
the commission of the offense which is the basis of the special circumstance in order to suffer 118 
death or confinement in the state prison for life without the possibility of parole. 119 

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, 120 
counsels, commands, induces, solicits, requests, or assists any actor in the commission of 121 
murder in the first degree shall be punished by death or imprisonment in the state prison for 122 
life without the possibility of parole if one or more of the special circumstances enumerated 123 
in subdivision (a) has been found to be true under Section 190.4. 124 

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 125 
reckless indifference to human life and as a major participant, aids, abets, counsels, 126 
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commands, induces, solicits, requests, or assists in the commission of a felony enumerated in 127 
paragraph (17) of subdivision (a) which results in the death of some person or persons, and 128 
who is found guilty of murder in the first degree therefor, shall be punished by death or 129 
imprisonment in the state prison for life without the possibility of parole if a special 130 
circumstance enumerated in paragraph (17) of subdivision (a) has been found to be true 131 
under Section 190.4. 132 

The penalty shall be determined as provided in this section and Sections 190.1, 190.3, 133 
190.4, and 190.5.  134 
 135 
§ 219.  136 

Every person who unlawfully throws out a switch, removes a rail, or places any 137 
obstruction on any railroad with the intention of derailing any passenger, freight or other 138 
train, car or engine and thus derails the same, or who unlawfully places any dynamite or 139 
other explosive material or any other obstruction upon or near the track of any railroad with 140 
the intention of blowing up or derailing any such train, car or engine and thus blows up or 141 
derails the same, or who unlawfully sets fire to any railroad bridge or trestle over which any 142 
such train, car or engine must pass with the intention of wrecking such train, car or engine, 143 
and thus wrecks the same, is guilty of a felony and punishable with death or imprisonment in 144 
the state prison for life without possibility of parole in cases where any person suffers death 145 
as a proximate result thereof, or imprisonment in the state prison for life with the possibility 146 
of parole, in cases where no person suffers death as a proximate result thereof. The penalty 147 
shall be determined pursuant to Sections 190.3 and 190.4. 148 
 149 
§ 4500.  150 

Every person while undergoing a life sentence, who is sentenced to state prison 151 
within this state, and who, with malice aforethought, commits an assault upon the person of 152 
another with a deadly weapon or instrument, or by any means of force likely to produce great 153 
bodily injury is punishable with death or life imprisonment without possibility of parole. The 154 
penalty shall be determined pursuant to the provisions of Sections 190.3 and 190.4; however, 155 
in cases in which the person subjected to such assault does not die within a year and a day 156 
after such assault as a proximate result thereof, the punishment shall be imprisonment in the 157 
state prison for life without the possibility of parole for nine years. 158 

For the purpose of computing the days elapsed between the commission of the assault 159 
and the death of the person assaulted, the whole of the day on which the assault was 160 
committed shall be counted as the first day. 161 

Nothing in this section shall be construed to prohibit the application of this section 162 
when the assault was committed outside the walls of any prison if the person committing the 163 
assault was undergoing a life sentence and was serving a sentence to a state prison at the time 164 
of the commission of the assault and was not on parole, on probation, or released on bail 165 
pending an appeal. 166 
 167 
§1672.  168 

(a) If his act or failure to act causes the death of any person, he is punishable by death 169 
or imprisonment in the state prison for life without possibility of parole. The penalty shall be 170 
determined pursuant to the provisions of Sections 190.3 and 190.4 of the Penal Code. If the 171 



06-03-5 

act or failure to act causes great bodily injury to any person, a person violating this section is 172 
punishable by life imprisonment without possibility of parole. 173 

(b) If his act or failure to act does not cause the death of, or great bodily injury to, any 174 
person, he is punishable by imprisonment in the state prison for not more than 20 years, or a 175 
fine of not more than ten thousand dollars ($10,000), or both. However, if such person so acts 176 
or so fails to act with the intent to hinder, delay, or interfere with the preparation of the 177 
United States or of any state for defense or for war, or with the prosecution of war by the 178 
United States, or with the rendering of assistance by the United States to any other nation in 179 
connection with the nation's defense, the minimum punishment shall be imprisonment in the 180 
state prison for not less than one year, and the maximum punishment shall be imprisonment 181 
in the state prison for not more than 20 years, or by a fine of not more than ten thousand 182 
dollars ($10,000), or both.183 

 
 

  (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  The Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Current law allows persons convicted of certain specified crimes to be executed 
at the hands of the law. 
 
This Resolution:  This resolution will eliminate State sponsored murder. 
 
The Problem:  There are currently over four hundred people waiting to be executed in California. 
The death penalty has always been applied unevenly and freakishly. The death penalty is 
barbaric. It can never be applied fairly. There is no relief of law whatsoever if a penalty of death 
is executed unfairly. (See e.g., Cal. Penal Code §128.) 
 
This body has always opposed the death penalty. It is suitable to renew our stand. 
 
IMPACT STATEMENT: 
 
Many statutes an regulations implement the death penalty.  Some of these are: 
 
CALIFORNIA PENAL CODE 
 
3605, 3600 et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 3602, 190, 190.3, 190.2, 
190 et seq., 190, 190.3, 190.2, 1193, 1219, 1218,  3700, 1218, 1018, 1286, 987.9, 1193,1227, 
1218, 1193, 190.3, 3701 et seq., 1190.1,190.4,859, 190.2, 1903, 1376, 3604, 190.5, 190.4, 3605, 
190.3, 128, 799, 3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 190.9, 190.3, 190.1, 190.4, 
1193, 190.8, 1240.1, 190.7. 1193, 3605, 190.1, 190.4, 3700.5  et  seq., 1202a, 1170, 190.2, 190.1, 
190.4, 790, 190.2. 190.1, 190.4, 1218,799, 15, 1243, 1227.5, 3700 et seq., 3705, 3706, 190.9, 
1218, 1227, 3600 et seq., 3704, 3605, 3700, 1193, 1227, 3605, 190.2, 3702, 1193, 1243, 190.6, 
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190.8,4500, 190.3, 1240, 1239, 1254, 190.6 et  seq., 190.4, 1270.5, 1286, 190.1, 190.3, 1240.1, 
2625, 3605, 1217, 190.3, 1240, 987, 987.9,  987 et seq., 1018, 686, 686.1, 190.9, 1285. 3607, 
3600 et  seq., 1376, 1054.9, 3701 et seq., 3604, 1903, 1243, 1193, 1227, 1227.5 
 
 
GENERAL RULES OF COURT 
 
34, 36, 36.3, 36.1, 34, 36.2, 35.2, 36.1, 35.1, 34.1, 35.3, 34.2. 34.1, 35-35.2, 36.3, 34.0,  36, 
4.117, 76.3, 34.2, 11.7, 36.1, 36.2, 76.6, 36.1, 35.2, 35.1, 35.3, 34.2,  34,  34.2, 35.3, 35, 35.2, 
35.1, 36.3, 4.315 
 
All of these statutes and regulations will have to be repealed as well. They are not spelled well 
for the sake of economy. 
 
AUTHOR AND PERMANENT CONTACT:   David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, (415) 957-1777 (fax),  
Bigelaw@ix.netcom.com 
 
RESPONSIBLE FLOOR DELEGATE:   David Michael Bigeleisen 
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Resolution 06-04-2009 
 
Disorderly Conduct: Reasonable Expectation of Privacy When Fully Clothed 
 
RESOLVED that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Penal Code Section 647 to read as 
follows: 
 

§ 647 1 
Every person who commits any of the following acts is guilty of disorderly 2 

conduct, a misdemeanor: 3 
 [subsections (a)-(i) remain unchanged]  4 
 (j) (1) Any person who looks through a hole or opening, into, or otherwise views, by 5 
means of any instrumentality, including, but not limited to, a periscope, telescope, binoculars, 6 
camera, motion picture camera, or camcorder, the interior of a bedroom, bathroom, changing 7 
room, fitting room, dressing room, or tanning booth, or the interior of any other area in which 8 
the occupant has a reasonable expectation of privacy, with the intent to invade the privacy of 9 
a person or persons inside. This subdivision shall not apply to those areas of a private 10 
business used to count currency or other negotiable instruments. 11 
 (2) (A) Any person who uses a concealed camcorder, motion picture camera, or 12 
photographic camera of any type, to secretly videotape, film, photograph, or record by 13 
electronic means, another, identifiable person under or through the clothing being worn by 14 
that other person, for the purpose of viewing the body of, or the undergarments worn by, that 15 
other person, without the consent or knowledge of that other person, with the intent to arouse, 16 
appeal to, or gratify the lust, passions, or sexual desires of that person and invade the privacy 17 
of that other person under circumstances in which the other person has a reasonable 18 
expectation of privacy. 19 

 (B) Any person who, while in a place open to the public, uses a mirror or other 20 
reflective device to look under or through the clothing being worn by another, identifiable 21 
person who may be fully dressed or in a state of partial undress, for the purpose of viewing 22 
the body of, or the undergarments worn by, that other person, without the consent or 23 
knowledge of that other person, and with the intent to arouse, appeal to, or gratify the lust, 24 
passions, or sexual desires of himself or herself and invade the privacy of that other person 25 
under circumstances in which the other person has a reasonable expectation of privacy. 26 
 (3) (A) Any person who uses a concealed camcorder, motion picture camera, or 27 
photographic camera of any type, to secretly videotape, film, photograph, or record by 28 
electronic means, another, identifiable person who may be in a state of full or partial undress, 29 
for the purpose of viewing the body of, or the undergarments worn by, that other person, 30 
without the consent or knowledge of that other person, in the interior of a bedroom, 31 
bathroom, changing room, fitting room, dressing room, or tanning booth, or the interior of 32 
any other area in which that other person has a reasonable expectation of privacy, with the 33 
intent to invade the privacy of that other person. 34 

(B) Neither of the following is a defense to the crime specified in this 35 
paragraph: 36 
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 (i) The defendant was a cohabitant, landlord, tenant, cotenant, employer, employee, 37 
or business partner or associate of the victim, or an agent of any of these. 38 
 (ii) The victim was not in a state of full or partial undress.  39 
  40 

(k) In any accusatory pleading charging a violation of subdivision (b), if the 41 
defendant has been once previously convicted of a violation of that subdivision, the previous 42 
conviction shall be charged in the accusatory pleading. If the previous conviction is found to 43 
be true by the jury, upon a jury trial, or by the court, upon a court trial, or is admitted by the 44 
defendant, the defendant shall be imprisoned in a county jail for a period of not less than 45 45 
days and shall not be eligible for release upon completion of sentence, on probation, on 46 
parole, on work furlough or work release, or on any other basis until he or she has served a 47 
period of not less than 45 days in a county jail. In all cases in which probation is granted, the 48 
court shall require as a condition thereof that the person be confined in a county jail for at 49 
least 45 days. In no event does the court have the power to absolve a person who violates this 50 
subdivision from the obligation of spending at least 45 days in confinement in a county jail. 51 

In any accusatory pleading charging a violation of subdivision (b), if the defendant 52 
has been previously convicted two or more times of a violation of that subdivision, each of 53 
these previous convictions shall be charged in the accusatory pleading. If two or more of 54 
these previous convictions are found to be true by the jury, upon a jury trial, or by the court, 55 
upon a court trial, or are admitted by the defendant, the defendant shall be imprisoned in a 56 
county jail for a period of not less than 90 days and shall not be eligible for release upon 57 
completion of sentence, on probation, on parole, on work furlough or work release, or on any 58 
other basis until he or she has served a period of not less than 90 days in a county jail. In all 59 
cases in which probation is granted, the court shall require as a condition thereof that the 60 
person be confined in a county jail for at least 90 days. In no event does the court have the 61 
power to absolve a person who violates this subdivision from the obligation of spending at 62 
least 90 days in confinement in a county jail. 63 

In addition to any punishment prescribed by this section, a court may suspend, for not 64 
more than 30 days, the privilege of the person to operate a motor vehicle pursuant to Section 65 
13201.5 of the Vehicle Code for any violation of subdivision (b) that was committed within 66 
1,000 feet of a private residence and with the use of a vehicle. In lieu of the suspension, the 67 
court may order a person's privilege to operate a motor vehicle restricted, for not more than 68 
six months, to necessary travel to and from the person's place of employment or education. If 69 
driving a motor vehicle is necessary to perform the duties of the person's employment, the 70 
court may also allow the person to drive in that person's scope of employment.71 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS: Lisa Berger, Angie Corcetti, Duncan Crabtree-Ireland, Bea Derringer, 
Jack Fine, James Gilliam, Jo-Ann Grace, Shaun Jacobs, Lara Krieger, Phyllis 
Kupferstein, Andi Liebenbaum, Larry Liebenbaum, Danette Meyers, Jeff Parker, Helene 
Wasserman 
 
STATEMENT OF REASONS: 
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Existing Law:  The existing law makes it a misdemeanor to look through a hole or 
opening, or to view with any instrumentality including a photographic recording device, 
into the interior of any enclosed space where a person has a reasonable expectation of 
privacy.  It also makes it a misdemeanor to use any photographic recording device to 
look under or through the clothing of a person, whether fully or partially clothed, in a 
public place. 
 
This Resolution:  Would eliminate the curious gap in the law which currently permits 
any person to use a mirror or other reflective device to look under the clothing of 
another person when that other person is in a public place. 
 
The Problem:  Was discovered when a case was presented for prosecution in which 
security cameras at a drug store had recorded a customer who had placed a mirror in his 
hand-held shopping basket and who was then placing that basket in a position which 
enabled him to look under the clothing of a female customer without her knowledge or 
consent.  Penal Code Section 647(j) and its subsections were written to address 
invasions of privacy by individuals who were looking into enclosed spaces to view 
other persons in states of undress, or using cameras to record images of undergarments 
worn by other persons while they were out in public and without their knowledge or 
consent.  However, there exists an unexpected gap in the law which permits an 
individual to use a mirror or other reflective device to view the undergarments of 
another person in a public place and without their consent.  This resolution would close 
this loophole in the law. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lisa S. Berger, Deputy City 
Attorney, 111 N. Hope St., P. O. Box 51111, Los Angeles, CA  90051-0100, (213) 367-
4625, (213) 367-4588-FAX. E-mail: Lisa.Berger@ladwp.com 
 
RESPONSIBLE FLOOR DELEGATE:  Lisa S. Berger 
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Resolution 06-05-2009 
 
Domestic Violence Injury: Inclusion of “Dating or Engagement Relationship” 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 273.5 to read as follows: 
 

§ 273.5 1 
(a) Any person who willfully inflicts upon a person who is his or her spouse, former 2 

spouse, cohabitant, former cohabitant, or the mother or father of his or her child, or a person 3 
with whom he or she currently has, or has previously had, a dating or engagement 4 
relationship, corporal injury resulting in a traumatic condition, is guilty of a felony, and upon 5 
conviction thereof shall be punished by imprisonment in the state prison for two, three, or 6 
four years, or in a county jail for not more than one year, or by a fine of up to six thousand 7 
dollars ($6,000) or by both that fine and imprisonment. 8 

(b) Holding oneself out to be the husband or wife of the person with whom one is 9 
cohabiting is not necessary to constitute cohabitation as the term is used in this section. 10 

(c) As used in this section, "traumatic condition" means a condition of the body, such 11 
as a wound or external or internal injury, whether of a minor or serious nature, caused by a 12 
physical force. 13 

(d) For the purpose of this section, a person shall be considered the father or mother 14 
of another person's child if the alleged male parent is presumed the natural father under 15 
Sections 7611 and 7612 of the Family Code. 16 

(e)(1) Any person convicted of violating this section for acts occurring within seven 17 
years of a previous conviction under subdivision (a), or subdivision (d) of Section 243, or 18 
Section 243.4, 244, 244.5, or 245, shall be punished by imprisonment in a county jail for not 19 
more than one year, or by imprisonment in the state prison for two, four, or five years, or by 20 
both imprisonment and a fine of up to ten thousand dollars ($10,000). 21 

(2) Any person convicted of a violation of this section for acts occurring within seven 22 
years of a previous conviction under subdivision (e) of Section 243 shall be punished by 23 
imprisonment in the state prison for two, three, or four years, or in a county jail for not more 24 
than one year, or by a fine of up to ten thousand dollars ($10,000), or by both that 25 
imprisonment and fine. 26 

(f) If probation is granted to any person convicted under subdivision (a), the court 27 
shall impose probation consistent with the provisions of Section 1203.097. 28 

(g) If probation is granted, or the execution or imposition of a sentence is suspended, 29 
for any defendant convicted under subdivision (a) who has been convicted of any prior 30 
offense specified in subdivision (e), the court shall impose one of the following conditions of 31 
probation: 32 

(1) If the defendant has suffered one prior conviction within the previous seven years 33 
for a violation of any offense specified in subdivision (e), it shall be a condition thereof, in 34 
addition to the provisions contained in Section 1203.097, that he or she be imprisoned in a 35 
county jail for not less than 15 days. 36 

(2) If the defendant has suffered two or more prior convictions within the previous 37 
seven years for a violation of any offense specified in subdivision (e), it shall be a condition 38 
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of probation, in addition to the provisions contained in Section 1203.097, that he or she be 39 
imprisoned in a county jail for not less than 60 days. 40 

(3) The court, upon a showing of good cause, may find that the mandatory 41 
imprisonment required by this subdivision shall not be imposed and shall state on the record 42 
its reasons for finding good cause. 43 

(h) If probation is granted upon conviction of a violation of subdivision (a), the 44 
conditions of probation may include, consistent with the terms of probation imposed pursuant 45 
to Section 1203.097, in lieu of a fine, one or both of the following requirements: 46 

(1) That the defendant make payments to a battered women's shelter, up to a 47 
maximum of five thousand dollars ($5,000), pursuant to Section 1203.097. 48 

(2) That the defendant reimburse the victim for reasonable costs of counseling and 49 
other reasonable expenses that the court finds are the direct result of the defendant's offense. 50 

For any order to pay a fine, make payments to a battered women's shelter, or pay 51 
restitution as a condition of probation under this subdivision, the court shall make a 52 
determination of the defendant's ability to pay. In no event shall any order to make payments 53 
to a battered women's shelter be made if it would impair the ability of the defendant to pay 54 
direct restitution to the victim or court-ordered child support. Where the injury to a married 55 
person is caused in whole or in part by the criminal acts of his or her spouse in violation of 56 
this section, the community property may not be used to discharge the liability of the 57 
offending spouse for restitution to the injured spouse, required by Section 1203.04, as 58 
operative on or before August 2, 1995, or Section 1202.4, or to a shelter for costs with regard 59 
to the injured spouse and dependents, required by this section, until all separate property of 60 
the offending spouse is exhausted. 61 

(i) Upon conviction under subdivision (a), the sentencing court shall also consider 62 
issuing an order restraining the defendant from any contact with the victim, which may be 63 
valid for up to 10 years, as determined by the court. It is the intent of the Legislature that the 64 
length of any restraining order be based upon the seriousness of the facts before the court, the 65 
probability of future violations, and the safety of the victim and his or her immediate family. 66 
This protective order may be issued by the court whether the defendant is sentenced to state 67 
prison, county jail, or if imposition of sentence is suspended and the defendant is placed on 68 
probation. 69 
 (j) As used in this section, the term “dating relationship” means frequent, intimate 70 
associations primarily characterized by the expectation of affectional or sexual involvement 71 
independent of financial considerations.72 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Beatriz Dieringer, Jo-Ann Grace, Les LoBaugh, Danette Meyers, Lisa Berger, 
James Gilliam, John Van de Kamp, Jennifer Kim, Teresa Tracy Sullivan and Jeffrey Erdman 
 
STATEMENT OF REASONS 
 
Existing Law:  This domestic violence statute currently protects only certain specified persons 
from the infliction of corporal injury resulting in a traumatic condition by their significant other. 
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This Resolution:  Expands the class of protected persons to include those who are in a dating or 
engagement relationship with the defendant. 
 
The Problem:  This statute is designed to protect victims of domestic violence. Even though 
victims who are in a dating or engagement relationship with their abuser often experience 
domestic violence, they are not protected under this statute even if the victim is pregnant with the 
abuser’s child.  (See People v. Ward, (1998) 62 Cal. App. 4th 122.)  In the Ward case, the court 
was required to reverse the conviction of a defendant who had beaten and choked his pregnant 
girlfriend, because this victim was not the “mother” of his “child” and had not cohabited with or 
married the defendant. 
 There is no rational basis to deny the protections afforded by this statute to domestic 
violence victims who are in a dating relationship but have not chosen to marry or cohabit with 
their perpetrator or bear him a child.  Two statutory definitions of “domestic violence” define it 
to include abuse committed against a person with whom he or she is having or has had a dating 
or engagement relationship.  (See Cal. Penal Code §13700(b); Cal. Family Code § 6211.)  The 
proposed amendment is also needed to keep this felony statute in conformity with a parallel 
misdemeanor statute, Penal Code Section 243(e), which prohibits the commission of a domestic 
violence battery (without the infliction of traumatic injury required under Section 273.5) but 
provides greater protection for DV victims by including “person{s} with whom the defendant 
currently has, or has previously had a dating or engagement relationship” in addition to the 
relationships covered under Penal Code Section 273.  The definition of “dating relationship” in 
this resolution is the same definition used in Penal Code Section 243(e), entitled “Prosecutions.”  
(See Cal. Penal Code § 243(f); People v. Usher (2007) 155 Cal. App.4th 1311, 1322-1323, 
citing, People v. Rucker (2005) 126 Cal. App. 4th 1107, 1116-1117 (“…a ‘dating relationship’ 
does not include a ‘casual relationship or an ordinary fraternization between [two] individuals in 
a business or social context’…”). 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Beatriz Dieringer, Los Angeles County 
District Attorney’s Office, 825 Maple Avenue, Torrance, CA 90503, 310/222-3218; fax 
310/783-1684; bdieringer@da.lacounty.org. 
 
RESPONSIBLE FLOOR DELEGATE:  Beatriz Dieringer 
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RESOLUTION 06-06-2009 
 
Infractions and Record Clearances 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code Section 1203.4a to read as follows: 
 

§1203.4a  1 
 (a) Every defendant convicted of a misdemeanor and not granted probation, or every 2 
defendant convicted of an infraction, shall, at any time after the lapse of one year from the 3 
date of pronouncement of judgment, if he or she has fully complied with and performed the 4 
sentence of the court, is not then serving a sentence for any offense and is not under charge 5 
of commission of any crime and has, since the pronouncement of judgment, lived an honest 6 
and upright life and has conformed to and obeyed the laws of the land, or in any other case in 7 
which a court, in its discretion and the interests of justice, determines that a defendant should 8 
be granted the relief available under this section, be permitted by the court to withdraw his or 9 
her plea of guilty or nolo contendere and enter a plea of not guilty; or if he or she has been 10 
convicted after a plea of not guilty, the court shall set aside the verdict of guilty; and in either 11 
case the court shall thereupon dismiss the accusatory pleading against the defendant, who 12 
shall thereafter be released from all penalties and disabilities resulting from the offense of 13 
which he or she has been convicted, except as provided in Section 12021.1 of this code or 14 
Section 13555 of the Vehicle Code. The defendant shall be informed of the provisions of this 15 
section, either orally or in writing, at the time he or she is sentenced.  The defendant may 16 
make an application and change of plea in person or by attorney, or by the probation officer 17 
authorized in writing; provided, that in any subsequent prosecution of the defendant for any 18 
other offense, the prior conviction may be pleaded and proved and shall have the same effect 19 
as if relief had not been granted pursuant to this section. 20 
 This subdivision applies to convictions which occurred before as well as those 21 
occurring after, the effective date of this section.  22 
 (b) Subdivision (a) does not apply to any misdemeanor falling within the provisions 23 
of subdivision (b) of Section 42001 of the Vehicle Code, or to any infraction. 24 
 (c) A person who petitions for a dismissal of a charge under this section may be 25 
required to reimburse the county and the court for the cost of services rendered at a rate to be 26 
determined by the county board of supervisors for the county and by the court for the court, 27 
not to exceed sixty dollars ($60), and to reimburse any city for the cost of services rendered 28 
at a rate to be determined by the city council not to exceed sixty dollars ($60). Ability to 29 
make this reimbursement shall be determined by the court using the standards set forth in 30 
paragraph (2) of subdivision (g) of Section 987.8 and shall not be a prerequisite to a person's 31 
eligibility under this section. The court may order reimbursement in any case in which the 32 
petitioner appears to have the ability to pay, without undue hardship, all or any portion of the 33 
cost for services established pursuant to this subdivision.  34 
    (d) Any determination of amount made by a court under this section shall be valid 35 
only if either (1) made under procedures adopted by the Judicial Council or (2) approved by 36 
the Judicial Council. 37 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Penal Code Section 1203.4 as it is currently written only applies to misdemeanor 
convictions.   
 
This Resolution:  The proposed amendment allows persons convicted of infractions to petition 
the court for relief under the record clearance section of the Penal Code. 
 
The Problem:  The way the law is currently written, the only defendants entitled to relief under 
Penal Code Section 1203.4a are those convicted of misdemeanor offenses.  There is currently no 
remedy for those persons convicted of infractions to petition the court for relief under the record 
clearance section of the Penal Code.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Deanna R. Burneikis, Law Office of 
Deanna R. Burneikis, 1625 The Alameda, Suite 705, San Jose, CA 95126, tel: (408) 292-6122, e-
mail: Dburneikis@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE: Deanna R. Burneikis 
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RESOLUTION 06-07-2009 
 
Confidentiality of Department of Motor Vehicle Home Address Information 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code Section 1808.4 to read as follows: 
 

§1808.4   1 
(a) For all of the following persons, his or her home address that appears in a record 2 

of the department, is confidential if the person requests the confidentiality of that 3 
information: 4 
 (1) Attorney General. 5 
    (2) State public defender. 6 
    (3) A Member of the Legislature. 7 
    (4) A judge or court commissioner. 8 
    (5) A district attorney. 9 
    (6) A public defender.  10 
    (7) A court-appointed attorney. 11 
 (78) An attorney employed by the Department of Justice, the office of the State 12 
Public Defender, or a county office of the district attorney or public defender. 13 
    (89) A city attorney and an attorney who submits verification from his or her public 14 
employer that the attorney represents the city in matters that routinely place the attorney in 15 
personal contact with persons under investigation for, charged with, or convicted of, 16 
committing criminal acts, if that attorney is employed by a city 17 
attorney. 18 
 (910) A nonsworn police dispatcher. 19 
   (1011) A child abuse investigator or social worker, working in child protective 20 
services within a social services department. 21 
    (1112) An active or retired peace officer, as defined in Chapter 4.5 (commencing with 22 
Section 830) of Title 3 of Part 2 of the Penal Code. 23 
    (1213) An employee of the Department of Corrections and Rehabilitation, Division of 24 
Juvenile Facilities, or the Prison Industry Authority specified in Sections 20403 and 20405 of 25 
the Government Code. 26 
    (1314) A nonsworn employee of a city police department, a county sheriff's office, 27 
the Department of the California Highway Patrol, a federal, state, or local detention facility, 28 
or a local juvenile hall, camp, ranch, or home, who submits agency verification that, in the 29 
normal course of his or her employment, he or she controls or supervises inmates or is 30 
required to have a prisoner in his or her care or custody. 31 
    (1415) A county counsel assigned to child abuse cases. 32 
    (1516) An investigator employed by the Department of Justice, a county district 33 
attorney, or a county public defender. 34 
    (1617) A member of a city council. 35 
   (1718) A member of a board of supervisors. 36 
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   (1819) A federal prosecutor, criminal investigator, or National Park Service Ranger 37 
working in this state. 38 
    (1920) An active or retired city enforcement officer engaged in the enforcement of 39 
the Vehicle Code or municipal parking ordinances. 40 
    (2021) An employee of a trial court. 41 
    (2122) A psychiatric social worker employed by a county. 42 
    (2223) A police or sheriff department employee designated by the Chief of Police of 43 
the department or the sheriff of the county as being in a sensitive position. A designation 44 
pursuant to this paragraph shall, for purposes of this section, remain in effect for three years 45 
subject to additional designations that, for purposes of this section, shall remain in effect for 46 
additional three-year periods. 47 
    (2324) A state employee in one of the following classifications: 48 

(A) Licensing Registration Examiner, Department of Motor Vehicles. 49 
(B) Motor Carrier Specialist 1, California Highway Patrol. 50 

    (C)   Museum Security Officer and Supervising Museum Security 51 
 Officer. 52 
    (2425) (A) The spouse or child of a person listed in paragraphs (1) 53 
to (2324), inclusive, regardless of the spouse's or child's place of residence. 54 
    (B) The surviving spouse or child of a peace officer, as defined 55 
in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2 of the Penal Code, if the 56 
peace officer died in the line of duty.  57 
    (b) The confidential home address of a person listed in subdivision (a) shall not be 58 
disclosed, except to any of the following: 59 
    (1) A court. 60 
    (2) A law enforcement agency. 61 
    (3) The State Board of Equalization. 62 
    (4) An attorney in a civil or criminal action that demonstrates to a court the need for 63 
the home address, if the disclosure is made pursuant to a subpoena. 64 
    (5) A governmental agency to which, under any provision of law, information is 65 
required to be furnished from records maintained by the department. 66 
    (c) (1) A record of the department containing a confidential home address shall be 67 
open to public inspection, as provided in Section 1808 if the address is completely obliterated 68 
or otherwise removed from the record. 69 
    (2) Following termination of office or employment, a confidential home address shall 70 
be withheld from public inspection for three years, unless the termination is the result of 71 
conviction of a criminal offense.  If the termination or separation is the result of 72 
the filing of a criminal complaint, a confidential home address shall be withheld from public 73 
inspection during the time in which the terminated individual may file an appeal from 74 
termination, while an appeal from termination is ongoing, and until the appeal process is 75 
exhausted, after which confidentiality shall be at the discretion of the employing agency if 76 
the termination or separation is upheld. Upon reinstatement to an office or employment, the 77 
protections of this section are available. 78 
   (3) With respect to a retired peace officer, his or her home address shall be withheld 79 
from public inspection permanently upon request of confidentiality at the time the 80 
information would otherwise be opened. The home address of the surviving spouse or 81 
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child listed in subparagraph (B) of paragraph (2425) of subdivision (a) shall be withheld from 82 
public inspection for three years following the death of the peace officer. 83 
    (4) The department shall inform a person who requests a confidential home address 84 
what agency the individual whose address was requested is employed by or the court at 85 
which the judge or court commissioner presides. 86 
    (d) A violation of subdivision (a) by the disclosure of the confidential home address 87 
of a peace officer, as specified in paragraph (1112) of subdivision (a), a nonsworn employee 88 
of the city police department or county sheriff's office, or the spouses or children of these 89 
persons, including, but not limited to, the surviving spouse or child listed in subparagraph (B) 90 
of paragraph (2425) of subdivision (a), that results in bodily injury to the peace officer, 91 
employee of the city police department or county sheriff's office, or the spouses or children 92 
of these persons is a felony. 93 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Vehicle Code Section 1808.4 currently provides for the confidentiality of home 
addresses in the possession of the Department of Motor Vehicles for a wide variety of people, 
including county District Attorneys and Public Defenders.  The one class of people that is 
excluded from this section is court-appointed counsel. 
 
The Resolution:  The proposed amendment provides that court-appointed counsel be included in 
those persons who are afforded confidentiality of their home address information in the 
possession of the Department of Motor Vehicles. 
 
The Problem:  The current code section does not provide for confidentiality of court- appointed 
attorneys’ home addresses.  However, it does provide for this protection for the District 
Attorney, Public Defender and a number of other people in state and county government 
positions.  Court-appointed attorneys are often called into a case and appointed as a result of a 
conflict on the part of the county Public Defender and/or Alternate Defender and thus should be 
afforded the same confidentiality of their home address information in the possession of the 
Department of Motor Vehicles.   
 
IMPACT STATEMENT: 
     
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Deanna R. Burneikis, Law Office of 
Deanna R. Burneikis, 1625 The Alameda, Suite 705, San Jose, CA 95126, tel: (408) 292-6122, e-
mail: Dburneikis@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Deanna R. Burneikis 
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Resolution 06-08-2009 
 
Bifurcated Trial: Evidence of Defendant’s Gang Membership 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 186.22 to read as follows: 
 

§186.22. 1 
 (a) Any person who actively participates in any criminal street gang with 2 
knowledge that its members engage in or have engaged in a pattern of criminal gang activity, 3 
and who willfully promotes, furthers, or assists in any felonious criminal conduct by 4 
members of that gang, shall be punished by imprisonment in a county jail for a period not to 5 
exceed one year, or by imprisonment in the state prison for 16 months, or two or three years. 6 
 (b) (1) Except as provided in paragraphs (4) and (5), any person who is convicted of 7 
a felony committed for the benefit of, at the direction of, or in association with any criminal 8 
street gang, with the specific intent to promote, further, or assist in any criminal conduct by 9 
gang members, shall, upon conviction of that felony, in addition and consecutive to the 10 
punishment prescribed for the felony or attempted felony of which he or she has been 11 
convicted, be punished as follows: 12 
 (A) Except as provided in subparagraphs (B) and (C), the person shall be punished 13 
by an additional term of two, three, or four years at the court's discretion. 14 
 (B) If the felony is a serious felony, as defined in subdivision (c) of Section 1192.7, 15 
the person shall be punished by an additional term of five years. 16 
 (C) If the felony is a violent felony, as defined in subdivision (c) of Section 667.5, 17 
the person shall be punished by an additional term of 10 years. 18 
 (2) If the underlying felony described in paragraph (1) is committed on the grounds 19 
of, or within 1,000 feet of, a public or private elementary, vocational, junior high, or high 20 
school, during hours in which the facility is open for classes or school-related programs or 21 
when minors are using the facility, that fact shall be a circumstance in aggravation of the 22 
crime in imposing a term under paragraph (1). 23 
 (3) The court shall order the imposition of the middle term of the sentence 24 
enhancement, unless there are circumstances in aggravation or mitigation. The court shall 25 
state the reasons for its choice of sentencing enhancements on the record at the time of the 26 
sentencing. 27 
 (4) Any person who is convicted of a felony enumerated in this paragraph 28 
committed for the benefit of, at the direction of, or in association with any criminal street 29 
gang, with the specific intent to promote, further, or assist in any criminal conduct by gang 30 
members, shall, upon conviction of that felony, be sentenced to an indeterminate term of life 31 
imprisonment with a minimum term of the indeterminate sentence calculated as the greater 32 
of: 33 
 (A) The term determined by the court pursuant to Section 1170 for the underlying 34 
conviction, including any enhancement applicable under Chapter 4.5 (commencing with 35 
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 3046, if the felony is 36 
any of the offenses enumerated in subparagraph (B) or (C) of this paragraph. 37 
 (B) Imprisonment in the state prison for 15 years, if the felony is a home invasion 38 
robbery, in violation of subparagraph (A) of paragraph (1) of subdivision (a) of Section 213; 39 
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carjacking, as defined in Section 215; a felony violation of Section 246; or a violation of 40 
Section 12022.55. 41 
 (C) Imprisonment in the state prison for seven years, if the felony is extortion, as 42 
defined in Section 519; or threats to victims and witnesses, as defined in Section 136.1. 43 
 (5) Except as provided in paragraph (4), any person who violates this subdivision in 44 
the commission of a felony punishable by imprisonment in the state prison for life shall not 45 
be paroled until a minimum of 15 calendar years have been served. 46 
 (c) If the court grants probation or suspends the execution of sentence imposed 47 
upon the defendant for a violation of subdivision (a), or in cases involving a true finding of 48 
the enhancement enumerated in subdivision (b), the court shall require that the defendant 49 
serve a minimum of 180 days in a county jail as a condition thereof. 50 
 (d) Any person who is convicted of a public offense punishable as a felony or a 51 
misdemeanor, which is committed for the benefit of, at the direction of or in association with, 52 
any criminal street gang with the specific intent to promote, further, or assist in any criminal 53 
conduct by gang members, shall be punished by imprisonment in the county jail not to 54 
exceed one year, or by imprisonment in the state prison for one, two, or three years, provided 55 
that any person sentenced to imprisonment in the county jail shall be imprisoned for a period 56 
not to exceed one year, but not less than 180 days, and shall not be eligible for release upon 57 
completion of sentence, parole, or any other basis, until he or she has served 180 days. If the 58 
court grants probation or suspends the execution of sentence imposed upon the defendant, it 59 
shall require as a condition thereof that the defendant serve 180 days in a county jail. 60 
 (e) As used in this chapter, "pattern of criminal gang activity" means the 61 
commission of, attempted commission of, conspiracy to commit, or solicitation of, sustained 62 
juvenile petition for, or conviction of two or more of the following offenses, provided at least 63 
one of these offenses occurred after the effective date of this chapter and the last of those 64 
offenses occurred within three years after a prior offense, and the offenses were committed 65 
on separate occasions, or by two or more persons: 66 
 (1) Assault with a deadly weapon or by means of force likely to produce great 67 
bodily injury, as defined in Section 245. 68 
 (2) Robbery, as defined in Chapter 4 (commencing with Section 211) of Title 8 of 69 
Part 1. 70 
 (3) Unlawful homicide or manslaughter, as defined in Chapter 1 (commencing with 71 
Section 187) of Title 8 of Part 1. 72 
 (4) The sale, possession for sale, transportation, manufacture, offer for sale, or offer 73 
to manufacture controlled substances as defined in Sections 11054, 11055, 11056, 11057, 74 
and 11058 of the Health and Safety Code. 75 
 (5) Shooting at an inhabited dwelling or occupied motor vehicle, as defined in 76 
Section 246. 77 
 (6) Discharging or permitting the discharge of a firearm from a motor vehicle, as 78 
defined in subdivisions (a) and (b) of Section 12034. 79 
 (7) Arson, as defined in Chapter 1 (commencing with Section 450) of Title 13. 80 
 (8) The intimidation of witnesses and victims, as defined in Section 136.1. 81 
 (9) Grand theft, as defined in subdivision (a) or (c) of Section 487. 82 
 (10) Grand theft of any firearm, vehicle, trailer, or vessel. 83 
 (11) Burglary, as defined in Section 459. 84 
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 (12) Rape, as defined in Section 261. 85 
 (13) Looting, as defined in Section 463. 86 
 (14) Money laundering, as defined in Section 186.10. 87 
 (15) Kidnapping, as defined in Section 207. 88 
 (16) Mayhem, as defined in Section 203. 89 
 (17) Aggravated mayhem, as defined in Section 205. 90 
 (18) Torture, as defined in Section 206. 91 
 (19) Felony extortion, as defined in Sections 518 and 520. 92 
 (20) Felony vandalism, as defined in paragraph (1) of subdivision (b) of Section 93 
594. 94 
 (21) Carjacking, as defined in Section 215. 95 
 (22) The sale, delivery, or transfer of a firearm, as defined in Section 12072. 96 
 (23) Possession of a pistol, revolver, or other firearm capable of being concealed 97 
upon the person in violation of paragraph (1) of subdivision (a) of Section 12101. 98 
 (24) Threats to commit crimes resulting in death or great bodily injury, as defined 99 
in Section 422. 100 
 (25) Theft and unlawful taking or driving of a vehicle, as defined in Section 10851 101 
of the Vehicle Code. 102 
 (26) Felony theft of an access card or account information, as defined in Section 103 
484e. 104 
 (27) Counterfeiting, designing, using, attempting to use an access card, as defined 105 
in Section 484f. 106 
 (28) Felony fraudulent use of an access card or account information, as defined in 107 
Section 484g. 108 
 (29) Unlawful use of personal identifying information to obtain credit, goods, 109 
services, or medical information, as defined in Section 530.5. 110 
 (30) Wrongfully obtaining Department of Motor Vehicles documentation, as 111 
defined in Section 529.7. 112 
 (31) Prohibited possession of a firearm in violation of Section 12021. 113 
 (32) Carrying a concealed firearm in violation of Section 12025. 114 
 (33) Carrying a loaded firearm in violation of Section 12031. 115 
 (f) As used in this chapter, "criminal street gang" means any ongoing organization, 116 
association, or group of three or more persons, whether formal or informal, having as one of 117 
its primary activities the commission of one or more of the criminal acts enumerated in 118 
paragraphs (1) to (25), inclusive, or (31) to (33), inclusive, of subdivision (e), having a 119 
common name or common identifying sign or symbol, and whose members individually or 120 
collectively engage in or have engaged in a pattern of criminal gang activity. 121 
 (g) Notwithstanding any other law, the court may strike the additional punishment 122 
for the enhancements provided in this section or refuse to impose the minimum jail sentence 123 
for misdemeanors in an unusual case where the interests of justice would best be served, if 124 
the court specifies on the record and enters into the minutes the circumstances indicating that 125 
the interests of justice would best be served by that disposition. 126 
 (h) Notwithstanding any other provision of law, for each person committed to the 127 
Division of Juvenile Facilities for a conviction pursuant to subdivision (a) or (b) of this 128 
section, the offense shall be deemed one for which the state shall pay the rate of 100 percent 129 
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of the per capita institutional cost of the Division of Juvenile Facilities, pursuant to Section 130 
912.5 of the Welfare and Institutions Code. 131 
 (i) In order to secure a conviction or sustain a juvenile petition, pursuant to 132 
subdivision (a) it is not necessary for the prosecution to prove that the person devotes all, or a 133 
substantial part, of his or her time or efforts to the criminal street gang, nor is it necessary to 134 
prove that the person is a member of the criminal street gang. Active participation in the 135 
criminal street gang is all that is required. 136 
 (j) A pattern of gang activity may be shown by the commission of one or more of the 137 
offenses enumerated in paragraphs (26) to (30), inclusive, of subdivision (e), and the 138 
commission of one or more of the offenses enumerated in paragraphs (1) to (25), inclusive, 139 
or (31) to (33), inclusive of subdivision (e). A pattern of gang activity cannot be established 140 
solely by proof of commission of offenses enumerated in paragraphs (26) to (30), inclusive, 141 
of subdivision (e), alone. 142 

(k) In a criminal action in which the defendant is accused of any criminal offense in 143 
which gang membership is not an element of the charged offense, evidence offered by the 144 
prosecution which does not directly prove the elements of the underlying charge[s] and is 145 
only necessary to prove special allegations pursuant to 186.22 must be presented at a 146 
bifurcated trial after the underlying charges have been tried and proved by a verdict from the 147 
trier of fact.148 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Robin Bernstein-Lev, Al Menaster, Mark Harvis, James W. Gilliam, Shirley 
Deutsch,  Danette Meyers, Phyllis Kupferstein, Herbert Barish, Michelle Michaels, Jeanmarie 
Warren. 
 
STATEMENT OF REASONS: 
 
Existing Law:  In People v. Hernandez (2004) 33 Cal.4th 1040, the California Supreme Court 
held that a trial court has the discretion, but is not required, to bifurcate the trial on the gang 
enhancement. 
 
This Resolution:  Bifurcation would require the prosecution to introduce the prejudicial gang 
evidence only after the defendant has been convicted of the underlying crimes[s]. 
 
The Problem:  Gang evidence is highly inflammatory and often overshadows the paucity of 
evidence as to a substantive offense when it is introduced before a jury. The California Supreme 
Court said:“[I]t is fair to say that when the word ‘gang’ is used in Los Angeles County, one does 
not have visions of the characters from ‘Our Little Gang’ series. The word ‘gang’. . . . connotes 
opprobrious implications . . . . [T]he word ‘gang’ takes on a sinister meaning when it is 
associated with activities.” (People v. Hernandez (2004) 33 Cal.4th 1040, 1047.) Often, 
prosecutors add gang allegations to cases in order to use the evidence of gang membership to 
bolster an otherwise weak case and to increase pressure on the defendant to plead. Evidence of 
gang membership, association and affiliation should only be admitted where it is necessary to 
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prove the underlying crime. Gang evidence needed to prove the elements of the gang 
enhancement should be presented at a bifurcated proceeding only after the defendant is convicted 
of the underlying charge[s]. 
 
IMPACT STATEMENT:   
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robin Bernstein-Lev, 320 West Temple 
Street, Suite 590, Los Angeles, CA 90012, 213/974-3009, fax 213/617-0619, rbernstein-
lev@pubdef.lacounty.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Robin Bernstein-Lev 
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Resolution 06-09-2009 
 
Marijuana Control, Regulation, and Education 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the legislature and governor be urged to support, pass and enact Assembly Bill 390 (2009-2010 
Session), Marijuana Control, Regulation and Education Act, which legislation would legalize the 
possession, sale, cultivation, and other conduct relating to marijuana and its derivatives by 
persons 21 years of age and older, would regulate the sales of marijuana, would impose fees on 
its sale, and, in general, would treat marijuana sales in much the same manner as alcohol sales 
(http://www.leginfo.ca.gov/pub/09-10/bill/asm/ab_0351-
0400/ab_390_bill_20090223_introduced.pdf and http://www.leginfo.ca.gov/pub/09-
10/bill/asm/ab_0351-0400/ab_390_bill_20090324_status.html). 
 
PROPONENT: San Francisco Bay Area National Lawyer Guild 
 
STATEMENT OF REASONS 
 
Existing Law: Criminalizes any recreational use of marijuana and fills California jails and 
prisons with largely harmless people. 
   
This Resolution: Supports AB 390, which would lessen the burden of law enforcement and the 
correctional system to address crimes that endanger public health and safety. Furthermore, street 
pushers would have no incentive to sell marijuana to vulnerable youth.  Marijuana is California’s 
largest cash crop, estimated to generate 5 times the income of our bounteous fruit and vegetable 
harvest.  This bill would generate an estimated 1 Billion in tax revenues and allow the income 
from the sale of marijuana to enter the mainstream economy, which would be enriched by the 
multiplier effects, creating legitimate jobs and new industries. 
  
The Problem: Marijuana is California’s largest cash crop, estimated at $15 billion per year in 
sales.  By comparison, California’s vegetable and fruit crop generates about $2 billion per year.  
Marijuana producers must hide the proceeds of their sales in the underground economy, where it 
does little to induce a multiplier effect in the mainstream economy, and is not readily taxable.  It 
is clear that this industry is not going to disappear.  Californians could benefit directly from this 
industry by receiving the tax revenues that it could generate and also by seeing law enforcement 
costs lowered.  Marijuana is no more of a gateway drug than alcohol, studies show, and alcohol 
taxes and licenses provide significant income to the State.  
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market St., Suite 
1264, San Francisco, CA 94102, (415) 397-1060, rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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Resolution 06-10-2009 
 
Restore Public Access to Peace Officer Records and Hearings 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the legislation be sponsored to amend Penal Code § 832.7 to read as follows: 

§ 832.7 1 
(a) (1) Peace officer or custodial officer personnel records and records maintained by 2 

any state or local agency pursuant to Section 832.5, or information obtained from these 3 
records, are confidential and shall not be disclosed in any criminal or civil proceeding except 4 
by discovery pursuant to Sections 1043 and 1046 of the Evidence Code. This section shall 5 
not apply to investigations or proceedings concerning the conduct of peace officers or 6 
custodial officers, or an agency or department that employs those officers, conducted by a 7 
grand jury, a district attorney's office, or the Attorney General's office, civilian review 8 
boards, personnel boards, police commissions, or civil service commissions.  9 

(2) It is the intent of the Legislature in enacting the act amending this section to 10 
abrogate the California Supreme Court case of Copley Press, Inc. v. Superior Court (2006) 11 
39 Cal.4th 1272, to restore public access to peace officer records, and to restore public access 12 
to meetings and hearings that were open to the public prior to the Copley Press decision.  13 

(b) Notwithstanding subdivision (a), a department or agency shall release to the 14 
complaining party a copy of his or her own statements at the time the complaint is filed. 15 

(c) Notwithstanding subdivision (a), a department or agency that employs peace or 16 
custodial officers may disseminate data regarding the number, type, or disposition of 17 
complaints (sustained, not sustained, exonerated, or unfounded) made against its officers if 18 
that information is in a form which does not identify the individuals involved? 19 

(d) Notwithstanding subdivision (a), a department or agency that employs peace or 20 
custodial officers may release factual information concerning a disciplinary investigation if 21 
the officer who is the subject of the disciplinary investigation, or the officer's agent or 22 
representative, publicly makes a statement he or she knows to be false concerning the 23 
investigation or the imposition of disciplinary action. Information may not be disclosed by 24 
the peace or custodial officer's employer unless the false statement was published by an 25 
established medium of communication, such as television, radio, or a newspaper. Disclosure 26 
of factual information by the employing agency pursuant to this subdivision is limited to 27 
facts contained in the officer's personnel file concerning the disciplinary investigation or 28 
imposition of disciplinary action that specifically refute the false statements made public by 29 
the peace or custodial officer or his or her agent or representative.  30 

(e) Notwithstanding any provision of this chapter or the holding in Copley Press, Inc. 31 
v. Superior Court (2006) 39 Cal.4th 1272 interpreting any provision of this chapter, any 32 
charter city may elect, through an ordinance duly enacted, to follow the practices it followed 33 
before the Copley Press decision with respect to the release of limited information regarding 34 
certain personnel investigations. If a charter city so elects, the city's legislative body must 35 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find, based on the presentation of substantial evidence, that the practices to be enacted and 36 
followed were followed by the city before the Copley Press decision was final.  37 

(f) Notwithstanding subdivision (a), with respect to each sustained complaint, charge, 38 
disciplinary matter, or internal investigation where the discipline imposed is either 39 
suspension, demotion, removal, or other separation of the peace officer from service with the 40 
department (other than by resignation), a department or agency that employs peace or 41 
custodial officers may release any of the following:   42 

(1) The name and badge number of the subject officer.   43 
(2) The charges brought against the officer.   44 
(3) The discipline sought by the office.   45 
(4) The name and current address of the complainant, unless the complainant requests 46 

it be kept confidential.   47 
(5) The factual findings with respect to the conduct at issue. 48 
(6) The discipline imposed or corrective action taken.   49 
(g) Notwithstanding subdivision (a), in cases in which a civilian review board or other 50 

governmental body outside the department or agency recommends imposition of discipline or 51 
makes or recommends a finding that an officer's conduct was out of policy or that a 52 
complaint was founded, and the finding is overturned or the recommendation is not followed 53 
by the department or agency that employs the peace officer, the department or agency may, 54 
in its discretion, release any information already released by the outside body, as well as a 55 
summary of the grounds for overturning the outside body's finding or not following its 56 
recommendation.   57 

(e) (h) (1) The department or agency shall provide written notification to the 58 
complaining party of the disposition of the complaint within 30 days of the disposition. 59 

(2) The notification described in this subdivision shall not be conclusive or binding or 60 
admissible as evidence in any separate or subsequent action or proceeding brought before an 61 
arbitrator, court, or judge of this state or the United States.  62 

(f) (i) Nothing in this section shall affect the discovery or disclosure of information 63 
contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the 64 
Evidence Code.  65 

(j) Information disclosable pursuant to this section shall be made available upon 66 
request pursuant to Section 6250 of the Government Code and following.67 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: The public and press are not permitted access to sufficient facts about peace 
officer misconduct in order to assess the effectiveness of disciplinary measures taken by peace 
officer departments.  The statutory scheme governing peace officers’ personnel records is 
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intended to balance the conflicting interests of a peace officer's claim to confidentiality and a 
litigant's equally compelling interest to all information pertinent to pending litigation.  This 
statute provides that peace officer personnel records are confidential and employing agencies 
may not disclose these records in criminal or civil litigation, without complying with the 
procedural requirements of Evidence Code §§ 1043 and 1045.  This statutory scheme has been 
interpreted to apply beyond criminal and civil proceedings and disciplinary action, to prevent 
third parties from obtaining peace officer records, under the California Public Records Act, Gov. 
Code, § 6250 et seq.  

This Resolution: A recent decision in Copley Press, Inc. v. Superior Court (2009) 39 Cal.4th 
1272, has interpreted § 832.7 of the Penal Code to apply to hearings of civilian oversight and 
civil services commissions and their work product.  Since the decision these hearings have been 
closed and reports have been deemed confidential. Support for SB 1016 (2007-2008 session) 
would provide that notwithstanding specified statutory provisions or the holding in Copley Press, 
supra, any charter city may elect, through an ordinance duly enacted, as specified, to follow the 
practices it followed before the Copley Press decision with respect to the release of limited 
information regarding certain personnel investigations.  This legislation would provide that 
notwithstanding the confidential nature of peace and custodial officer complaints, as specified, 
the employing agency may release other specified information.   

The Problem: Prior to the Copley Press decision, community members and citizen oversight 
committees and the press were able to review reports of investigations to learn sufficient facts 
about peace officer misconduct and attend hearings pertaining to police misconduct in order to 
assess the effectiveness of disciplinary measures taken by police and other peace officer 
departments.     

After the decision in Copley Press, Inc. v. Superior Court, State Senator Gloria Romero, in SB 
1016 (2007-2008 session) attempted to amend section 832.7 of the Penal Code to restore 
practices with respect to the release of confidential information regarding certain personnel 
investigations. The bill was killed in committee. Therefore, the public no longer is entitled to 
learn information about police misconduct in their communities. 

Police review commissions and police commissions in San Francisco, Berkeley, Richmond and 
Oakland have historically had public hearings and public reports (in Berkeley for over 35 years) 
with no dangerous or harmful ramifications. Such oversight is now absent. 

 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market Street, #1264, 
San Francisco, CA 94102, 415-397-1060, 415-397-3077, rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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Resolution 06-11-2009 
 

 
Fair Maintenance of Prescription Hormone Replacement Therapy for Transgender Inmates 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2658 as follows: 

§ 2658.   1 
 (a) A transgender person sentenced to incarceration or who is being held pursuant to a 2 
pending criminal matter in a California state correctional facility, county or city jail, or other 3 
county or city custodial correctional facility, who is receiving hormone replacement therapy 4 
prescribed by a licensed physician or other health care provider at the time the transgender 5 
person is incarcerated, shall not have his or her hormone replacement therapy reduced or 6 
terminated while he or she is incarcerated without a medical evaluation and the approval of a 7 
licensed physician familiar with transgender health issues through the process identified in 8 
§ 2656. 9 
 (b) A transgender person sentenced to incarceration or who is being held pursuant to a 10 
pending criminal matter in a California state correctional facility, county or city jail, or other 11 
county or city custodial correctional facility, who initiated hormone replacement therapy 12 
subsequent to incarceration, shall not have his or her hormone replacement therapy curtailed 13 
or terminated while he or she incarcerated without a medical evaluation and the approval of a 14 
licensed physician familiar with transgender health issues through the process identified in 15 
§ 2656. 16 
 (c) A transgender person sentenced to incarceration or who is being held pursuant to a 17 
pending criminal matter in a California state correctional facility, county or city jail, or other 18 
county or city custodial correctional facility, who is receiving hormone replacement therapy 19 
while incarcerated, shall receive a mandatory medical evaluation of the effects of their 20 
hormone replacement therapy.  This evaluation shall follow established medical guidelines 21 
for the care and treatment of transgender individuals and shall take place according to the 22 
following schedule: 23 

(1)  Every six months for one year, if the individual initiated hormone replacement 24 
therapy while incarcerated or within a year prior to incarceration; 25 

(2)  Annually thereafter while in the custody and control of the California state 26 
correctional facility, county or city jail, or other county or city custodial correctional facility.27 

 
 (Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS 

Existing Law:  Does not address the issue of provision of hormone therapy to transgender 
inmates. 
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This Resolution:  Would require prison medical providers to maintain a transgender inmate’s 
medically-prescribed hormone replacement therapy during the inmate’s incarceration if such 
hormone replacement therapy was prescribed prior to or during incarceration. 

The Problem:  Transgender inmates incarcerated in California state, city, or county correctional 
facilities are having their hormone replacement therapy interrupted, reduced, or in some 
egregious cases terminated by prison physicians who are unfamiliar or uncaring as to the 
consequences of the cessation of such therapy.  California transgender inmates are being given a 
variety of reasons for this cruel and dangerous medical manipulation of their health, including 
that hormone replacement therapy is a “lifestyle” drug that is not medically necessary; that 
prison medical staff are unfamiliar with transgender health issues and thus cannot prescribe 
controlled substances such as hormones and steroids; and that further medical evaluation is 
necessary in the form of the approval of a “transgender specialist.”  But, there is no such 
specialist on staff.  In some cases, transgender inmates are provided with only partial dosages of 
their hormone replacement therapy under the justification that the California Department of 
Corrections and Rehabilitation medical system is in receivership, and the cost of maintaining 
hormone replacement therapy for transgender inmates is “too expensive.”  As a result of this 
denial of care, many transgender inmates suffer severe hormonal withdrawal symptoms 
including fever, nausea, migraine headaches, hair loss, skin reactions, and mood imbalances.  
Additionally, transgender inmates who have been undergoing hormone replacement therapy for 
many years may no longer be able to produce the hormone associated with their birth sex, 
creating vulnerability to a wide variety of health issues including osteoporosis in female-to-male 
transgender inmates. 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Matt Wood, HoenningerLaw, 2358 Market 
Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Matt@HLawSF.com with a copy to statebar@balif.org; Shay Aaron Gilmore, c/o Carroll, 
Burdick & McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, 
Phone: (415) 989-5900, Fax: (415) 989-0932, E-mail: sgilmore@cbmlaw.com with a copy to 
statebar@balif.org. 

RESPONSIBLE FLOOR DELEGATE: 
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Resolution 06-12-2009 
 

 
Provision of Prescriptions, Hormones or Durable Medical Equipment to Inmates 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2658 to read as follows: 

§ 2658.   1 
 (a) A person sentenced to incarceration or who is being held pursuant to a pending 2 
criminal matter in a county or city jail, or other county or city custodial correctional facility 3 
shall not be deprived of prescription drugs, hormone therapy, or a durable medical device 4 
without review, if such prescription drugs, hormone therapy, or durable medical device has 5 
been prescribed by a physician either before or during the term of incarceration. 6 
 (b) If such prescription drugs, hormone therapy, or a durable medical device is denied 7 
or if the prescription for medications, hormone therapy or a durable medical device is not 8 
renewed, the prisoner shall be examined by a different physician within 24 hours after such 9 
denial or refusal to renew.  If the examining physician determines that the denial of or failure 10 
to renew prescription drugs, hormone therapy, or a durable medical device is or will be 11 
injurious to the health or safety of the prisoner, the examining physician shall immediately so 12 
inform the prisoner and the medical director of the facility.   13 
 (c) Upon receipt of the examining physician's opinion, the medical director of the 14 
facility shall cause the prescription drugs, hormone therapy, or the provision of a durable 15 
medical device to be resumed within 24 hours, unless he or she determines that the refusal or 16 
failure to renew was based on a legitimate medical reason.   17 
 (d)  If the medical director does not agree that the prescription drugs, hormone 18 
therapy, or provision of a durable medical device should be resumed, the medical director 19 
shall promptly provide the prisoner with a form, as specified in subdivision (f) of this section, 20 
by which the prisoner may petition the superior court of the county in which the facility is 21 
located for resumption of the prescription drugs, hormone therapy or provision of a durable 22 
medical device.  23 
 (e) Upon petition by the prisoner, the court shall either order resumption of the 24 
prescription drugs hormone therapy, or durable medical device within five judicial days after 25 
the petition is filed or receive evidence relevant to the granting or denial of the petition.  26 
When evidence is received, the court shall consider the opinion of the physician who 27 
examined the prisoner and the opinion of the medical director of the facility and all other 28 
evidence it deems relevant.  A decision shall be promptly made as to whether the denial of 29 
prescription drugs, durable medical device, or hormone treatment was permissible. 30 
 (f) The form for a request for resumption of prescription drugs, hormone therapy, or 31 
durable medical devices as required in subdivision (d) of this section shall be substantially as 32 
follows: 33 
 34 
    (Name of the facility) ____ day of ____ 19__ 35 
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    I, ____ (medical director of the facility), have today received a request for the 36 
resumption of hormone therapy, namely, ____ (description of prescription drug, hormone 37 
therapy, or durable medical device) from the undersigned prisoner. 38 
 39 
                             _______________________________ 40 
                             Signature or mark of prisoner 41 
                              making request for resumption of  42 
  prescription drug or hormone therapy 43 
 44 
 When the prisoner has signed or made his mark upon such form, the medical 45 
director of the facility shall promptly file the completed form with the superior court.46 

 
(Proposed new language underlined, language to be delete striken) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS 

Existing Law:  Does not address the issue of provision of prescription drugs, hormone therapy, 
or durable medical devices. 

This Resolution:  Would require prison medical providers to provide prescription medicines or 
hormone therapies or durable medical devices or provide a mechanism by which the denial of 
such medicines and therapies can be reviewed by a court of law.  

The Problem:  Increasingly, inmates in California prisons are being denied medicines, hormone 
therapies, and durable medical devices necessary to maintain their health.  Currently, there is no 
mechanism that allows for a timely and medically-informed review of arbitrary denials of 
medicines, hormone therapies, or durable medical devices.  Instead, inmates who have been 
denied medicines, hormone therapy, or durable medical devices currently are required to submit 
an Inmate/Parolee Appeal Form 602, a general appeal form used to appeal any policy, action, or 
decision which has “had a significant adverse affect” on the inmate.  The inmate appeal is 
thereafter reviewed in a two-level, four-step process:  an informal written review, followed by a 
formal written review consisting of a three-level evaluation.  The informal review is often 
conducted by the prison official who made or authorized the initial denial.  The three-step formal 
review is conducted by an unspecified Division Head at the institution, followed by the 
institution’s Warden or Superintendent, and the Director of Corrections.  This process can take 
many months and is unsuitable for medical appeals.  It is dangerously time-consuming and the 
officials involved often lack medical training or expertise.  As a result, inmate health is 
compromised and the need for future more serious medical care is increased.   

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:   Jo Hoenninger, HoenningerLaw, 2358 
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com with a copy to statebar@balif.org; Shay Aaron Gilmore, c/o Carroll, Burdick 
& McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 
989-5900, Fax: (415) 989-0932, E-mail: sgilmore@cbmlaw.com with a copy to 
statebar@balif.org. 

RESPONSIBLE FLOOR DELEGATE:  
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Resolution 06-13-2009 
 
Protection and Safety for Mentally Ill Prisoners 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
Correctional Treatment Facilities be increased throughout the State in order that mentally ill 
prisoners do not suffer additional harm and death while in custody of the State.  
 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS 
 
Existing Law:  While existing law provides that those who are a danger to themselves and others, 
or gravely disabled, be committed to the care of designated mental health facilities, those who 
are placed in local jails often fail to receive appropriate care, with the result that some persons 
deteriorate or actually die in custody as a result of lack of such appropriate care.   
 
This Resolution: Provides for an economical and safer standard of care in that appropriately 
licensed and staffed Correctional Treatment Centers become more widely available for jails in 
the state of California.   
 
The Problem:  While County jails might satisfy the Welfare and Institutions Code § 5150 
(henceforth W & I) requirements to be designated as three day treatment and evaluation 
facilities, they do not qualify as a hospital for purposes of W & I § 5250 and § 5350 etc.  (See W 
& I § 5008 that requires hospitalization after the 72-hour hold mandated under W & I 5150.)  In 
order for the jails to properly care for acute psychiatric patients, they must by law either: send 
them out to be in compliance with W & I § 5008, or get certified as Correctional Treatment 
Centers (CTCs).  CTCs are defined by statute, Health and Safety Code § 1250(j)(1) et seq.  CTCs 
treat both physical and mental health problems. With CTCs in place throughout the state, the 
local jails do not have to send two officers to sit bedside with people who require hospital care, 
which is an enormous drain on municipalities and other local governments.   It is expensive for a 
small county to establish a CTC, but since they are sending them to the bigger counties anyway, 
or out to hospitals, it makes sense that several large counties establish CTCs like LA, Alameda, 
SF, and Santa Clara counties. All larger counties should have CTCs.  It makes long term fiscal 
sense as well as assuring that vulnerable mentally ill prisoners do not suffer additional harm 
while in custody. Coleman v. Schwarzenegger (E.D. Cal.) 2:90-cv-00520-LKK-JFM ( E.D. Cal.) 
and Plata v. Schwarzenegger (3:01-cv-01351-TEH ( N.D. Cal. ) may have given us what we 
need.  A lot of the counties intervened in Coleman Plata and testified that they cannot house the 
prisoners that are mentally ill because they don't have the resources.  Counties would like to have 
the jobs, the money and the facilities.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Geri Lynn Green, Law Offices of Geri Lynn 
Green, LC, 700 Montgomery St., San Francisco, CA 94111, phone (415) 982-2600, fax (415) 
358-4562, gerigreen@earthlink.com.  
 
RESPONSIBLE FLOOR DELEGATE: Geri Lynn Green 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Resolution 07-01-2009 
 

Small Claims - Jurisdictional Limit for Individual Plaintiffs 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil section 116.221 to read as follows: 
 

§ 116.221 1 
In addition to the jurisdiction conferred by Section 116.220, the small claims court 2 

has jurisdiction in an action brought by a natural person, if the amount of the demand does 3 
not exceed seven twelve thousand five hundred dollars ($712,500), except for actions 4 
otherwise prohibited by subdivision (c) of Section 116.220 or subdivision (a) of Section 5 
116.231.6 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS 
 
Existing Law:  Section 116.220 provides that in individual filing a single small claims action can 
seek up to $7,500, as opposed to the normal $5,000 and the $2,500 limit found in subdivision (c) 
of Section 116.220 and subdivision (a) of Section 116.231, respectively. 
 
This Resolution:   This Resolution would amend Section 116.221 to increase the maximum 
amount to $12,500. 
 
The Problem:  At least in Southern California, it is cost prohibitive for an attorney to handle a 
case with a value of $12,500 or less.  The effect of this is that attorneys decline to take such 
cases, forcing litigants to resort to the Small Claims system.  A Small Claims plaintiff is required 
to remit the claim to the extent that it exceeds the statutory jurisdictional maximum.  The 
ultimate effect of this is to cause a wronged plaintiff to come up short and the defendant and/or 
the defendant’s insurer to reap a windfall.   Recognizing the stated legislative intent when the 
provision was originally enacted was not to increase the maximum further until additional 
resources were in place, the proponent submits that with the advent of the temporary judge 
training requirements there is sufficient justification to raise the maximum to an amount more 
consistent with current economic conditions, so that injured plaintiffs can be fully compensated.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  David R. Thompson, 580 Beech Avenue, 
Suite C, Carlsbad, CA   92008, (760) 434-5011, (760) 729-5039 facsimile, davidthompsonlaw 
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@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: David R. Thompson 
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Resolution 07-02-2009 

Peremptory Challenge by New Party After Trial 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 170.6  to read as follows: 
 

§170.6.  1 
 (a)(1) No judge, court commissioner, or referee of any superior court of the State of 2 
California shall try any civil or criminal action or special proceeding of any kind or character 3 
nor hear any matter therein that involves a contested issue of law or fact when it shall be 4 
established as hereinafter provided that the judge or court commissioner is prejudiced against 5 
any party or attorney or the interest of any party or attorney appearing in the action or 6 
proceeding. 7 
 (2) Any party to or any attorney appearing in any action or proceeding may establish 8 
this prejudice by an oral or written motion without notice supported by affidavit or 9 
declaration under penalty of perjury or an oral statement under oath that the judge, court 10 
commissioner, or referee before whom the action or proceeding is pending or to whom it is 11 
assigned is prejudiced against any party or attorney or the interest of the party or attorney so 12 
that the party or attorney cannot or believes that he or she cannot have a fair and impartial 13 
trial or hearing before the judge, court commissioner, or referee. Where the judge, other than 14 
a judge assigned to the case for all purposes, court commissioner, or referee assigned to or 15 
who is scheduled to try the cause or hear the matter is known at least 10 days before the date 16 
set for trial or hearing, the motion shall be made at least 5 days before that date. If directed to 17 
the trial of a cause where there is a master calendar, the motion shall be made to the judge 18 
supervising the master calendar not later than the time the cause is assigned for trial. If 19 
directed to the trial of a cause that has been assigned to a judge for all purposes, the motion 20 
shall be made to the assigned judge or to the presiding judge by a party within 10 days after 21 
notice of the all purpose assignment, or if the party has not yet appeared in the action, then 22 
within 10 days after the appearance. If the court in which the action is pending is authorized 23 
to have no more than one judge and the motion claims that the duly elected or appointed 24 
judge of that court is prejudiced, the motion shall be made before the expiration of 30 days 25 
from the date of the first appearance in the action of the party who is making the motion or 26 
whose attorney is making the motion. In no event shall any judge, court commissioner, or 27 
referee entertain the motion if it be made after the drawing of the name of the first juror, or if 28 
there be no jury, after the making of an opening statement by counsel for plaintiff, or if there 29 
is no opening statement by counsel for plaintiff, then after swearing in the first witness or the 30 
giving of any evidence or after trial of the cause has otherwise commenced. If the motion is 31 
directed to a hearing (other than the trial of a cause), the motion shall be made not later than 32 
the commencement of the hearing.  A motion made after trial by one who was not a party to 33 
that trial but is sought to be added as a judgment debtor shall not be denied because it is 34 
made after trial.  In the case of trials or hearings not herein specifically provided for, the 35 
procedure herein specified shall be followed as nearly as may be. The fact that a judge, court 36 
commissioner, or referee has presided at or acted in connection with a pretrial conference or 37 
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other hearing, proceeding, or motion prior to trial and not involving a determination of 38 
contested fact issues relating to the merits shall not preclude the later making of the motion 39 
provided for herein at the time and in the manner hereinbefore provided. 40 
 A motion under this paragraph may be made following reversal on appeal of a trial 41 
court's decision, or following reversal on appeal of a trial court's final judgment, if the trial 42 
judge in the prior proceeding is assigned to conduct a new trial on the matter. 43 
Notwithstanding paragraph (3), the party who filed the appeal that resulted in the reversal of 44 
a final judgment of a trial court may make a motion under this section regardless of whether 45 
that party or side has previously done so. The motion shall be made within 60 days after the 46 
party or the party's attorney has been notified of the assignment. 47 
 (3) If the motion is duly presented and the affidavit or declaration under penalty of 48 
perjury is duly filed or an oral statement under oath is duly made, thereupon and without any 49 
further act or proof, the judge supervising the master calendar, if any, shall assign some other 50 
judge, court commissioner, or referee to try the cause or hear the matter. In other cases, the 51 
trial of the cause or the hearing of the matter shall be assigned or transferred to another judge, 52 
court commissioner, or referee of the court in which the trial or matter is pending or, if there 53 
is no other judge, court commissioner, or referee of the court in which the trial or matter is 54 
pending, the Chair of the Judicial Council shall assign some other judge, court commissioner, 55 
or referee to try the cause or hear the matter as promptly as possible. Except as provided in 56 
this section, no party or attorney shall be permitted to make more than one such motion in 57 
any one action or special proceeding pursuant to this section; and in actions or special 58 
proceedings where there may be more than one plaintiff or similar party or more than one 59 
defendant or similar party appearing in the action or special proceeding, only one motion for 60 
each side may be made in any one action or special proceeding. 61 
 (4) Unless required for the convenience of the court or unless good cause is shown, a 62 
continuance of the trial or hearing shall not be granted by reason of the making of a motion 63 
under this section. If a continuance is granted, the cause or matter shall be continued from 64 
day to day or for other limited periods upon the trial or other calendar and shall be reassigned 65 
or transferred for trial or hearing as promptly as possible. 66 
 (5) Any affidavit filed pursuant to this section shall be in substantially the following 67 
form: 68 

 (Here set forth court and cause) 
  
 
State of California, ) PEREMPTORY CHALLENGE  
County of 
________________________ 

) ss. 

      
__________, being duly sworn, deposes and says: That he or she is a party (or attorney for a 
party) to the within action (or special proceeding). That ___ the judge, court commissioner, 
or referee before whom the trial of the (or a hearing in the) aforesaid action (or special 
proceeding) is pending (or to whom it is assigned) is prejudiced against the party (or his or 
her attorney) or the interest of the party (or his or her attorney) so that affiant cannot or 
believes that he or she cannot have a fair and impartial trial or hearing before the judge, court 
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commissioner, or referee. 
    
Subscribed and sworn to before me this   
______ day of ______, 20___.   

(Clerk or notary public or other    
officer administering oath)    

 (6) Any oral statement under oath or declaration under penalty of perjury made 69 
pursuant to this section shall include substantially the same contents as the affidavit above. 70 
 (b) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing 71 
with Section 392) of Part 2, and this section shall be construed as cumulative thereto. 72 
 (c) If any provision of this section or the application to any person or circumstance is 73 
held invalid, that invalidity shall not affect other provisions or applications of the section that 74 
can be given effect without the invalid provision or application and to this end the provisions 75 
of this section are declared to be severable.76 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:   Beverly Hills Bar Association 

STATEMENT OF REASONS 

Existing Law:  The law is currently silent as to whether one not party to trial may move for 
peremptory disqualification of judicial officer in a proceeding that is subsequent to trial, rather 
than continuation of it. 

This Resolution:  This resolution amends California Code of Civil Procedure section 170.6 to 
provide guidance in cases where a third party is sought to be brought into the case after trial, 
such as by motion under Code of Civil Procedure section 187 to add a party as judgment debtor 
under alter ego principles. 

The Problem:   Case law provides, “[i]f a new cause or contested proceeding not involving 
substantially the same issues as an earlier finalized proceeding is later commenced, a party who 
first appears in the new proceeding, and who may have had no interest to protect in the earlier 
proceeding, should not be barred from exercising a peremptory challenge under [Code of Civ. 
Proc.] section 170.6 by a trial or judicial determination of contested fact issues in the earlier 
proceeding.”  Stephens v. Superior Court (2002) 96 Cal.App.4th 54, 61. Appellate courts have 
applied the Stephens rule in writ proceedings challenging trial court orders striking peremptory 
challenges to judicial officers filed by new parties to a subsequent proceeding.  See, e.g., Auto 
Auction v. Ritz Leasing, etc., et al., (Super. Ct. Los Angeles County, 2008, No. BC 324712); 
2008 Cal.App. Unpub. Lexis 4084.  But there is no published authority to that effect.  The 
resolution would provide notice and guidance to future litigants. 

IMPACT STATEMENT 
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This resolution does not impact any other law, rule or statute.   

AUTHOR AND/OR PERMANENT CONTACT: Michael R. Sohigian; Law Office of 
Michael R. Sohigian, 11755 Wilshire Boulevard, Suite 1200, Los Angeles, California 90025-
1543; (310) 914-2494; (310) 914-2484 (fax); msohigian@mrslaw.net 

RESPONSIBLE FLOOR DELEGATE: Michael R. Sohigian  
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Resolution 07-03-2009 
 
Statutory Settlement Offers: Elimination of MICRA Limits 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 998 to read as follows: 

§ 998 1 
(a) The costs allowed under Sections 1031 and 1032 shall be withheld or augmented 2 

as provided in this section.  3 
(b) Not less than 10 days prior to commencement of trial or arbitration (as provided in 4 

Section 1281 or 1295) of a dispute to be resolved by arbitration, any party may serve an offer 5 
in writing upon any other party to the action to allow judgment to be taken or an award to be 6 
entered in accordance with the terms and conditions stated at that time. The written offer 7 
shall include a statement of the offer, containing the terms and conditions of the judgment or 8 
award, and a provision that allows the accepting party to indicate acceptance of the offer by 9 
signing a statement that the offer is accepted. Any acceptance of the offer, whether made on 10 
the document containing the offer or on a separate document of acceptance, shall be in 11 
writing and shall be signed by counsel for the accepting party or, if not represented by 12 
counsel, by the accepting party. 13 
 (1)  If the offer is accepted, the offer with proof of acceptance shall be filed and the 14 
clerk or the judge shall enter judgment accordingly. In the case of an arbitration, the offer 15 
with proof of acceptance shall be filed with the arbitrator or arbitrators who shall promptly 16 
render an award accordingly.  17 
 (2)  If the offer is not accepted prior to trial or arbitration or within 30 days after it is 18 
made, whichever occurs first, it shall be deemed withdrawn, and cannot be given in evidence 19 
upon the trial or arbitration.  20 
 (3)  For purposes of this subdivision, a trial or arbitration shall be deemed to be 21 
actually commenced at the beginning of the opening statement of the plaintiff or counsel, and 22 
if there is no opening statement, then at the time of the administering of the oath or 23 
affirmation to the first witness, or the introduction of any evidence.  24 
 (c) (1)  If an offer made by a defendant is not accepted and the plaintiff fails to obtain 25 
a more favorable judgment or award, the plaintiff shall not recover his or her postoffer costs 26 
and shall pay the defendant's costs from the time of the offer. In addition, in any action or 27 
proceeding other than an eminent domain action, the court or arbitrator, in its discretion, may 28 
require the plaintiff to pay a reasonable sum to cover costs of the services of expert 29 
witnesses, who are not regular employees of any party, actually incurred and reasonably 30 
necessary in either, or both, preparation for trial or arbitration, or during trial or arbitration, 31 
of the case by the defendant.  32 
 (2)(A)  In determining whether the plaintiff obtains a more favorable judgment, the 33 
court or arbitrator shall exclude the postoffer costs.  34 
 (B)  It is the intent of the Legislature in enacting subparagraph (A) to supersede the 35 
holding in Encinitas Plaza Real v. Knight, 209 Cal.App.3d 996, that attorney's fees awarded 36 
to the prevailing party were not costs for purposes of this section but were part of the 37 
judgment.  38 
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 (d)  If an offer made by a plaintiff is not accepted and the defendant fails to obtain a 39 
more favorable judgment or award in any action or proceeding other than an eminent domain 40 
action, the court or arbitrator, in its discretion, may require the defendant to pay a reasonable 41 
sum to cover postoffer costs of the services of expert witnesses, who are not regular 42 
employees of any party, actually incurred and reasonably necessary in either, or both, 43 
preparation for trial or arbitration, or during trial or arbitration, of the case by the plaintiff, in 44 
addition to plaintiff's costs. 45 
 (e)  If an offer made by a defendant is not accepted and the plaintiff fails to obtain a 46 
more favorable judgment or award, the costs under this section, from the time of the offer, 47 
shall be deducted from any damages awarded in favor of the plaintiff. If the costs awarded 48 
under this section exceed the amount of the damages awarded to the plaintiff the net amount 49 
shall be awarded to the defendant and judgment or award shall be entered accordingly.  50 
  (f)  If an offer made by a plaintiff in a case which is within the purview of Civil Code 51 
section 3333.2 is made in the amount of $250,000.00 and is not accepted and the defendant 52 
fails to obtain a more favorable judgment or award, the damages limitations imposed by Civil 53 
Code section 3333.2, subdivision (b) shall not apply, and the court or arbitrator, in its 54 
discretion, may require the defendant to pay a reasonable sum to cover postoffer costs of the 55 
services of expert witnesses, who are not regular employees of any party, actually incurred 56 
and reasonably necessary in either, or both, preparation for trial or arbitration, or during trial 57 
or arbitration, of the case by the plaintiff, in addition to plaintiff's costs. 58 
 (f g)  Police officers shall be deemed to be expert witnesses for the purposes of this 59 
section. For purposes of this section, "plaintiff" includes a cross-complainant and "defendant" 60 
includes a cross-defendant. Any judgment or award entered pursuant to this section shall be 61 
deemed to be a compromise settlement.  62 
 (g h) This chapter does not apply to either of the following:  63 
 (1) An offer that is made by a plaintiff in an eminent domain action.  64 
 (2) Any enforcement action brought in the name of the people of the State of 65 
California by the Attorney General, a district attorney, or a city attorney, acting as a public 66 
prosecutor.  67 
 (h i) The costs for services of expert witnesses for trial under subdivisions (c) and (d) 68 
shall not exceed those specified in Section 68092.5 of the Government Code.  69 
 (i j) This section shall not apply to labor arbitrations filed pursuant to memoranda of  70 
understanding under the Ralph C. Dills Act (Chapter 10.3 (commencing with Section 3512) 71 
of Division 4 of Title 1 of the Government Code).72 

 
(Proposed new language underlined; language to be delete stricken) 

 
PROPONENT: Sacramento County Bar Association.   
 
STATEMENT OF REASONS: 
   
Existing Law: Civil Code section 3333.2 places a $250,000.00 on non-economic damages in 
professional negligence cases brought against health care providers.   
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This resolution: would require negligent health care providers to pay injured plaintiffs the full 
$250,000.00 permitted under Civil Code section 3333.2 in cases which clearly require it, or 
forego the protection of that code section when the plaintiff obtains an amount equal to or greater 
than $250,000.00. 
 
The problem:  In cases where the general damages are clearly in excess of $250,000.00 but there 
are no significant special damages, the insurance carriers and defense attorneys for negligent 
health care providers use the MICRA limits on non-economic damages as leverage to pay far 
less than $250,000.00 by factoring in the time and litigation expenses they can force the injured 
plaintiff to incur should the plaintiff refuse to accept compensation in amounts less than 
$250,000.00.  Essentially, they are using the MICRA limits to under-compensate injured 
plaintiffs.  Section 998 penalties are insufficient to curb this practice, particularly during pre-
litigation negotiations. 
 
IMPACT STATEMENT: 
   
This resolution does not affect any other statute, rule or law. 
 
AUTHOR ADN/OR PERMANENT CONTACT: Kiersta D. Perlee, 608 University Avenue, 
Sacramento, CA 95825, telephone (916) 924-3100, facsimile (916) 924-1829, email 
kiersta@justice4you.com.   
 
RESPONSIBLE FLOOR DELEGATE: Kiersta D. Perlee  
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Resolution 07-04-2009 
 
Ensuring Right To Jury Trial 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure 631 to read as follows: 
 

§631 1 
(a) The right to a trial by jury as declared by Section 16 of Article I of the California 2 

Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be 3 
waived pursuant to subdivision (d).  4 

(b)  An issue of law shall be tried by the court. 5 
(c) The trial of all issues of fact shall be by jury unless: 6 

 (1)  The parties or their attorneys of record, by written stipulation filed with the court 7 
or by an oral stipulation made in open court and entered into the record, consent to trial 8 
without a jury, or 9 
 (2) The court, upon motion of a party or on its own initiative, finds that a right of trial 10 
by jury of some or all of those issues does not exist under the Constitution or statutes of this 11 
state. 12 

(b d) Each party demanding a jury trial shall deposit advance jury fees with the clerk 13 
or judge. The total amount of the advance jury fees may not exceed one hundred fifty dollars 14 
($150) for each party. The deposit shall be made at least 25 calendar days before the date 15 
initially set for trial, except that in unlawful detainer actions the fees shall be deposited at 16 
least five days before the date set for trial. 17 

(c e) The parties demanding a jury trial shall deposit with the clerk or judge, at the 18 
beginning of the second and each succeeding day's session, a sum equal to that day's fees and 19 
mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury has 20 
not yet been selected and sworn. If more than one party has demanded a jury, the respective 21 
amount to be paid daily by each party demanding a jury shall be determined by stipulation of 22 
the parties or by order of the court. 23 

(d) A party waives trial by jury in any of the following ways: 24 
(1) By failing to appear at the trial. 25 
(2) By written consent filed with the clerk or judge.  26 
(3) By oral consent, in open court, entered in the minutes. 27 
(4) By failing to announce that a jury is required, at the time the cause is first set for 28 

trial, if it is set upon notice or stipulation, or within five days after notice of setting if it is set 29 
without notice or stipulation. 30 

(5) By failing to deposit with the clerk, or judge, advance jury fees as provided in 31 
subdivision (b). 32 

(6) By failing to deposit with the clerk or judge, at the beginning of the second and 33 
each succeeding day's session, the sum provided in subdivision (c). 34 

(e) The court may, in its discretion upon just terms, allow a trial by jury although 35 
there may have been a waiver of a trial by jury.36 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: While the California Constitution provides for the inviolate right to a jury trial and 
while the opening sentence of the Civil Code provision echoes that sentiment, California is 
recognized in federal court as a state that does not fully protect the right to a jury trial.  (See, Cal. 
Const. § 16, Art. 1; Code Civ. Proc., § 631; compare, Wave House Belmont Park LLC v. 
Travelers Property Cas. Co. of America (S.D. Cal. 2007) 244 F.R.D. 608.)  The court in Wave 
House interpreted Code of Civil Procedure section 631 as raising a presumption that a jury was 
waived unless the plaintiff “expressly” requested a jury trial.  Oregon law, it found, was more 
protective of the right to a jury trial by imposing a presumption that the case was to be tried to a 
jury unless affirmative conduct was taken to prevent a jury trial. 
 
This Resolution: Reverses the presumption of a jury trial in California to match the constitutional 
and legal statement of intent that a jury trial is an “inviolate” right of California citizens by 
removing the requirement that a jury trial be demanded and providing that a jury trial shall be 
provided unless it is expressly waived. 
 
The Problem: The right to a jury trial in America is a deeply cherished right.  Citizens believe 
strongly in this right.  Indeed, both the California constitution and the civil code assert that the 
right to a jury in California is an “inviolate” right.  However, federal courts, in interpreting Code 
of Civil Procedure section 631, have limited the right to a jury trial, finding that California’s jury 
statute is weaker than that of other states.  This resolution seeks to put a stop to that by amending 
California’s jury statue to conform it to a statute interpreted to protect the right to a jury trial. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta 
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, CA, 92103, 619-236-9363, 
frostrom@tbmlawyers.com 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom 
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Resolution 07-05-2009 
 
Prisoner Litigation: Limitations On Tolling Of Statute Of Limitations 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Code of Civil Procedure section 352.1 to read as follows: 
 

§352.1. 1 
(a) If a person entitled to bring an action, mentioned in Chapter 3 (commencing with 2 

Section 335) is, at the time the cause of action accrued, imprisoned on a criminal charge, or 3 
in execution under the sentence of a criminal court for a term less than for life, the time of 4 
that disability is not a part of the time limited for the commencement of the action, not to 5 
exceed two years. 6 

(b) This section does not apply to an action against a public entity or public employee 7 
upon a cause of action for which a claim is required to be presented in accordance with 8 
Chapter 1 9 
(commencing with Section 900) or Chapter 2 (commencing with Section 910) of Part 3, or 10 
Chapter 3 (commencing with Section 950) of Part 4, of Division 3.6 of Title 1 of the 11 
Government Code. This subdivision shall not apply to any claim presented to a public entity 12 
prior to January 1, 1971. 13 

(c) This section does not apply to an action, other than an action to recover damages 14 
or that portion of an action that is for the recovery of damages, relating to the conditions of 15 
confinement, including an action brought by that person pursuant to Section 1983 of Title 42 16 
of the United States Code.17 

   
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing Law: Civil actions filed by prisoners under 42 U.S.C. Section 1983 are governed by 
each State’s personal injury statute of limitations. (Wilson v. Garcia (1985) 471 U.S. 261, 286.)  
Under Code of Civil Procedure section 335.1, a personal injury suit must be filed within two 
years.  Under Code of Civil Procedure section 352.1, the statute of limitations is tolled for a 
prisoner for up to two years except for any cause of action for which a government claim is 
required to be made under the Government Code, Code of Civil Procedure section 352.1(b), and 
any cause of action relating to a prisoner’s condition of confinement for injunctive relief, Code 
of Civil Procedure section 352.1(c).   
 
This Resolution: This resolution would prevent the spoliation of evidence and improve the 
quality of prisoner litigation by amending Code of Civil Procedure section 352.1 to exempt all 
prisoner condition-of-confinement suits from the tolling statute. 
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The Problem: When the tolling statute (Code Civ. Proc., § 352.1) was enacted in 1994, the 
statute of limitations for a personal injury suit was one year. Therefore, a prisoner filing a civil 
suit for monetary damages based on conditions of confinement had up to three years to file a 
complaint. Several changes to the law have now extended that time to more than four years after 
the accrual of the cause of action — a time frame that drastically reduces the quality and 
efficiency of the litigation.  
 
In 1995, Congress passed the Prisoner Litigation Reform Act (PLRA), 42 U.S.C. § 1997e, which 
requires prisoners to exhaust the prison’s administrative remedies before filing suit in federal 
court. While the prisoner is exhausting administrative remedies, the statute of limitations is 
tolled.  (Brown v. Valoff (9th Cir. 2005) 422 F.3d 926.)  In California, the administrative remedy 
process is structured to take almost six months (155 days) in most cases, and longer in other 
cases.  (Cal. Code Regs., tit. 15, § 3084.6.)  In 2002, the statue of limitations for personal injury 
suits (Code Civ. Proc., § 335.1) was amended from one year to two, which extended prisoner-
monetary suits to almost four-and-a-half years.  This lengthy delay severely impacts the quality 
of prisoner litigation cases—witnesses’ memories fade, documents are lost, and inmate-witnesses 
may be released from prison. 
 
This resolution would return the limitations period back to the original time frame when the 
tolling statute was first enacted in 1994, and would provide a prisoner with two-and-a-half to 
three years (including service) to file and serve his complaint. It strikes a fair balance between 
the inmate’s interest in having enough time to pursue his claim, and the necessity to preserve 
witness and documentary evidence that can ensure a just and speedy resolution to the action. 
 
IMPACT STATEMENT:  
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Phillip J. Lindsay, 110 West A Street, Suite 
1100, San Diego, CA 92101; Telephone: (619) 645-3134; e-mail: Phillip.Lindsay@doj.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE: Phillip Lindsay 
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Resolution 07-06-2009 
 
Civil Procedure: Service By E-Mail and Calculation Of Time 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to Code of Civil Procedure section 1013 to read as follows: 

§1013 1 
(a) In case of service by mail, the notice or other paper shall be deposited in a post 2 

office, mailbox, subpost office, substation, or mail chute, or other like facility regularly 3 
maintained by the United States Postal Service, in a sealed envelope, with postage paid, 4 
addressed to the person on whom it is to be served, at the office address as last given by that 5 
person on any document filed in the cause and served on the party making service by mail; 6 
otherwise at that party’s place of residence.  The service is complete at the time of the 7 
deposit, but any period of notice and any right or duty to do any act or make any response 8 
within any period or on a date certain after the service of the document, which time period or 9 
date is prescribed by statute or rule of court, shall be extended five calendar days, upon 10 
service by mail, if the place of address and the place of mailing is within the State of 11 
California, 10 calendar days if either the place of mailing or the place of address is outside 12 
the State of California but within the United States, and 20 days if either the place of mailing 13 
or the place of address is outside the United States, but the extension shall not apply to 14 
extend the time for filing notice of intention to move for a new trial, notice of intention to 15 
move to vacate judgment pursuant to Section 663a, or a notice of appeal.  This extension 16 
applies in the absence of a specific exception provided for by this section or other statute or 17 
rule of court. 18 

(b) The copy of the notice or other paper served by mail pursuant to this chapter shall 19 
bear a notation of the date and place of mailing or be accompanied by an unsigned copy of 20 
the affidavit or certificate of mailing. 21 

(c) In case of service by Express Mail, the notice or other paper must be deposited in 22 
a post office, mailbox, subpost office, substation, or mail chute, or other like facility 23 
regularly maintained by the United States Postal Service for receipt of Express Mail, in a 24 
sealed envelope, with Express Mail postage paid, addressed to the person on whom it is to be 25 
served, at the office address last given by the person on any document filed in the cause and 26 
served on the party making service by Express Mail; otherwise at that party’s place of 27 
residence.  In case of service by another method of delivery providing for overnight delivery, 28 
the notice or other paper must be deposited in a box or other facility regularly maintained by 29 
the express service carrier, or delivered to an authorized courier or driver authorized by the 30 
express service carrier to receive documents, in an envelope or package designated by the 31 
express service carrier with the delivery fees paid or provided for, addressed to the person on 32 
whom it is to be served, at the office address as last given by that person on any document 33 
filed in the cause and served on the party making service; otherwise at that party’s place of 34 
residence.  The service is complete at the time of the deposit, but any period of notice and 35 
any right or duty to do any act or make any response within any period or on a date certain 36 
after the service of the document served by Express Mail or other method of delivery 37 
providing for overnight delivery shall be extended by two court days, but the extension shall 38 
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not apply to extend the time for filing notice of intention to move for a new trial, notice of 39 
intention to move to vacate judgment pursuant to Section 663a, or notice of appeal.  This 40 
extension applies in the absence of a specific exception provided for by this section or other 41 
statute or rule of court. 42 

(d) The copy of the notice or other paper served by Express Mail or another means of 43 
delivery providing for overnight delivery pursuant to this chapter shall bear a notation of the 44 
date and place of deposit or be accompanied by an unsigned copy of the affidavit or 45 
certificate of deposit. 46 

(e)  Service by facsimile transmission shall be permitted only where the parties agree 47 
and a written confirmation of that agreement is made.  The Judicial Council may adopt rules 48 
implementing the service of documents by facsimile transmission and may provide a form 49 
for the confirmation of the agreement required by this subdivision.  In case of service by 50 
facsimile transmission, the notice or other paper must be transmitted to a facsimile machine 51 
maintained by the person on whom it is served at the facsimile machine telephone number as 52 
last given by that person on any document which he or she has filed in the cause and served 53 
on the party making the service.  The service is complete at the time of transmission, but any 54 
period of notice and any right or duty to do any act or make any response within any period 55 
or on a date certain after the service of the document which time period or date is prescribed 56 
by statute or rule of court, shall be extended, after service by facsimile transmission, by two 57 
court days, but the extension shall not apply to extend the time for filing notice of intention to 58 
move for a new trial, notice of intention to move to vacate a judgment pursuant to Section 59 
663a, or notice of appeal.  This extension applies in the absence of a specific exception 60 
provided for by this section or other statute or rule of court. 61 

(f) The copy of the notice or other paper served by facsimile transmission pursuant to 62 
this chapter shall bear a notation of the date and place of transmission and the facsimile 63 
telephone number to which transmitted or be accompanied by an unsigned copy of the 64 
affidavit or certificate of transmission which shall contain the facsimile telephone number to 65 
which the notice or other paper was transmitted. 66 

(g)  Service by facsimile email shall be permitted only where the parties agree and a 67 
written confirmation of that agreement is made.  The Judicial Council may adopt rules 68 
implementing the service of documents by email and may provide a form for the 69 
confirmation of the agreement required by this subdivision.  In case of service by email , the 70 
notice or other paper must be transmitted to the email address for the person on whom it is 71 
served at the email address last given by that person on any document which he or she has 72 
filed in the cause and served on the party making the service.  The service is complete at the 73 
time of transmission, but any period of notice and any right or duty to do any act or make any 74 
response within any period or on a date certain after the service of the document which time 75 
period or date certain after the service of the document which time period or date is 76 
prescribed by statute or rule of court, shall be extended, after service by email by two court 77 
days, but the extension shall not apply to extend the time for filing notice of intention to 78 
move for a new trial, notice of intention to move to vacate a judgment pursuant to Section 79 
663a, or notice of appeal.  This extension applies in the absence of a specific exception 80 
provided for by this section or other statute or rule of court. 81 

(h) The copy of the notice or other paper served by email pursuant to this chapter 82 
shall bear a notation of the date, email address of the emailer, and the email address to which 83 
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it was emailed and shall be accompanied by an unsigned copy of the affidavit or certificate of 84 
email transmission which shall contain the email address to which the notice or other paper 85 
was emailed. 86 

(i)  When counting an extension of two court days always count forward from the 87 
date of service adding the two court days at the end of the time period being counted.  88 

(gj) Subdivision (b), (d), (f) and (h) are directory.89 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: ORANGE COUNTY BAR ASSOCIATION 
 
STATEMENT OF REASONS 
Existing Law:  Extends the time to do an act or make a response to a document or notice served 
by overnight mail or facsimile transmission by two court days.   The law currently does not allow 
service via email. 
 
This Resolution:  Clarifies which days are to be counted as the court days when a document is 
served via overnight mail or facsimile.  This resolution provides a means for documents to be 
served via email.  
 
The Problem:  There are two problems which this resolution addresses.  The first relates to the 
calculation of dates where the time period is extended by two court days.  Extending the time 
period by two court days can cause confusion for the general public in determining when an act 
or response is due.   Many people have been taught to count backwards from a hearing date to 
provide the notice period.  If one counts backwards from the court hearing date and then adds the 
two court days, the person counting may incorrectly calculate the notice period.  
Currently the law does not allow for emailing documents as a form of service. This resolution 
provides a means for documents to be served via email with agreement of the parties.   
 
IMPACT STATEMENT 
 
It is believed that this proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Elaine B. Alston, 5 Hutton Centre, Suite 
900, Santa Ana, CA 92707, (714) 556-9400, ealston@aadlawyers.com 
 
RESPONSIBLE FLOOR DELEGATE:  Elaine B. Alston 
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Resolution 08-01-2009 
 

Unattended Deaths 
 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code Section 27941  to read as follows: 
 

§27491 1 
 It shall be the duty of the coroner to inquire into and determine the circumstances, 2 
manner, and cause of all violent,sudden, or unusual deaths; unattended deaths; deaths where 3 
the deceased has not been attended by either a physician or a registered nurse, who is a 4 
member of a hospice care interdisciplinary team, as defined by subdivision (e) of Section 5 
1746 of the Health and Safety Code in the 20 30 days before death; deaths related to or 6 
following known or suspected self-induced or criminal abortion; known or suspected 7 
homicide, suicide, or accidental poisoning; deaths known or suspected as resulting in whole 8 
or in part from or related to accident or injury either old or recent; deaths due to drowning, 9 
fire, hanging, gunshot, stabbing, cutting, exposure, starvation, acute alcoholism, drug 10 
addiction, strangulation, aspiration, or where the suspected cause of death is sudden infant 11 
death syndrome; death in whole or in part occasioned by criminal means; deaths associated 12 
with a known or alleged rape or crime against nature; deaths in prison or while under 13 
sentence; deaths known or suspected as due to contagious disease and constituting a public 14 
hazard; deaths from occupational diseases or occupational hazards; deaths of patients in state 15 
mental hospitals serving the mentally disabled and operated by 16 
the State Department of Mental Health; deaths of patients in state hospitals serving the 17 
developmentally disabled and operated by the State Department of Developmental Services; 18 
deaths under such circumstances as to afford a reasonable ground to suspect that the death 19 
was caused by the criminal act of another; and any deaths reported by physicians or other 20 
persons having knowledge of death for inquiry by coroner. Inquiry pursuant to this section 21 
does not 22 
include those investigative functions usually performed by other law enforcement agencies. 23 
    In any case in which the coroner conducts an inquiry pursuant to this section, the 24 
coroner or a deputy shall personally sign the certificate of death. If the death occurred in a 25 
state hospital, the coroner shall forward a copy of his or her report to the state agency 26 
responsible for the state hospital.     27 
 The coroner shall have discretion to determine the extent of inquiry to be made into 28 
any death occurring under natural circumstances and falling within the provisions of this 29 
section, and if inquiry determines that the physician of record has sufficient knowledge to 30 
reasonably state the cause of a death occurring under natural circumstances, the coroner may 31 
authorize that physician to sign the certificate of death.     32 
 For the purpose of inquiry, the coroner shall have the right to exhume the body of a 33 
deceased person when necessary to discharge the responsibilities set forth in this section.     34 
 Any funeral director, physician, or other person who has charge of a deceased 35 
person's body, when death occurred as a result of any of the causes or circumstances 36 
described in this section, shall immediately notify the coroner. Any person who does not 37 
notify the coroner as required by this section is guilty of a misdemeanor.38 



08-01-2 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS:  
 
Existing law: Current law provides that the coroner must inquire into any death where the  
deceased had not been attended by a physician within 20 days before death even where the  
death is expected from a known cause and no other circumstances exist that would warrant such 
inquiry, such as a suspicious or unusual  death. 
 
This Resolution:  The resolution would change the length to time that a person has been attended 
by a physician or registered nurse to 30 days instead of 20 days.   
 
The Problem:  Routine physician visits for stable patients in skilled nursing facilities (“SNF”) 
are required by law every 30 days; this is all that is compensated by Medicare/Medi-Cal, the 
theory being that SNF patients should be stable enough to only need a doctor once a month – if 
not, they should be transferred to an acute hospital. Some people in the SNF do not wish to be 
hospitalized and wish instead to die a natural death. If they have the misfortune to have their 
monthly doctor visit on the 5th of the month and die on the 26th, there will have to be clearance 
from the coroner before burial can take place. 
 The majority of problems with the 20 day coroner statute arise in the context of 
terminally ill individuals who are residents of skilled nursing facilities. In the SNF there is 24 
hour nursing care available so there is generally no reason for the physician to visit more 
frequently than every 30 days for a patient with a known terminal illness. If a non-terminally ill 
patient develops a life-threatening illness, he or she will be transferred to an acute facility where 
the patient will be seen on a daily basis.  
 In these types of cases, the coroner’s “inquiry” is a ministerial function. The death is 
reported and burial cannot take place until a deputy coroner signs a document allowing the 
burial. Certainly if there are any concerns about foul play, the coroner is obligated to inquire into 
all “violent, sudden or unusual deaths” under current law and this would not change. This statute 
would affect only those deaths that are reported solely because of the timing of a doctor’s visit. 
 
 IMPACT STATEMENT 
 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Christine J. Wilson, Tyler & Wilson, 5455 
Wilshire Blvd #1925, Los Angeles, CA, 90036-4201, 323 655 7180 cjw@tyler-law.com 
 
RESPONSIBLE FLOOR DELEGATE:   Elizabeth A. Moreno  
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Resolution 08-02-2009 
No Liability For Good Samaritans 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code section 1799.102 to read as follows: 

§1799.102.  1 
 No person who in good faith, and not for compensation, renders emergency care or 2 
assistance, medical or nonmedical, at the scene of an emergency shall be liable for any civil 3 
damages resulting from any act or omission in the course of rendering emergency care or 4 
assistance.   The scene of an emergency shall not include emergency departments and other 5 
places where medical care is usually offered.6 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The California Supreme Court recently held that Health and Safety Code Section 
1799.102 (the Good Samaritan law) applies only to medical care.  (Van Horn v. Watson (2008) 
2008 DJDAR 18512). 
 
This Resolution: This would include non medical emergency care in a non medical emergency, 
such as a rescue attempt, provided by a person who is acting as a Good Samaritan. 
 
The Problem: The recent Supreme Court case of Van Horn v. Watson (2008) 45 Cal.4th 322, held 
for the first time that the Good Samaritan law does not apply to non medical assistance, 
including taking a person out of a vehicle after an accident.  The decision from the California 
Supreme Court not only stated that the statute only applied to medical care, but also that it only 
applied to the scene of a medical emergency.  Therefore, the “medical and non-medical” revision 
is necessary with regard to both the terms “emergency care” and “scene of an emergency.”    
Research of other state laws specifically includes rescue attempts as protected acts, not just 
medical emergencies.  As Justice Baxter’s dissent in Van Horn v. Watson expresses, this is 
contrary to the plain reading of the code and the public’s understanding of the law.  As a result, 
this amendment is needed to make clear that the “Good Samaritan” law applies to non medical 
emergencies and to avoid the argument whether the services are medical or non medical or 
mixed.   
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Marc L. Sallus, Oldman, Cooley, Leighton, 
Sallus, Gold & Birnberg, LLP, 16133 Ventura Blvd., Penthouse A, Encino, California, 91436-
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2447, (818)986-8080, Fax (818) 789-0947; email msallus@oclslaw.com.   
 
RESPONSIBLE FLOOR DELEGATE:  Marc L. Sallus 
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Resolution 08-03-2009 
 
Attorneys Fees: Procedure for Determining 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Civil Code section 1717 to read as follows: 

§1717 1 
 (a) In any action on a contract, where the contract specifically provides that attorney’s 2 
fees and costs, which are incurred to enforce that contract, shall be awarded either to one of 3 
the parties or to the prevailing party, then the party who is determined to be the party 4 
prevailing on the contract, whether he or she is the party specified in the contract or not, shall 5 
be entitled to reasonable attorney’s fees in addition to other costs. 6 
 Where a contract provides for attorney’s fees, as set forth above, that provision shall 7 
be construed as applying to the entire contract, unless each party was represented by counsel 8 
in the negotiation and execution of the contract, and the fact of that representation is 9 
specified in the contract. 10 
 Reasonable attorney’s fees shall be fixed by the court, and shall be an element of the 11 
costs of suit. 12 
 Attorney’s fees provided for by this section shall not be subject to waiver by the 13 
parties to any contract which is entered into after the effective date of this section.  Any 14 
provision in any such contract which provides for a waiver of attorney’s fees is void. 15 
 (b)(1) The court, upon notice and motion by a party, shall determine who is the party 16 
prevailing on the contract for purposes of this section, whether or not the suit proceeds to 17 
final judgment.  Except as provided in paragraph (3), the party prevailing on the contract 18 
shall be the party who recovered a greater relief in the action on the contract.  The court may 19 
also determine that there is no party prevailing on the contract for purposes of this section. 20 
 (2)(A) In determining a proper fee award, the court shall first review the supporting 21 
documents of the requesting party and then determine the lodestar amount by multiplying the 22 
number of hours reasonably spent by the reasonable hourly rate. Unless the opposing party 23 
identifies specific entries in the prevailing party’s claimed hours, the claim of the prevailing 24 
party shall be presumed to be reasonable. A reasonable hourly rate is one reflecting the 25 
expertise and experience of the attorney or other person seeking to establish the rate. Any 26 
such rate shall be within the range of hourly rates charged by equally experienced attorneys 27 
or other persons in the community served by the court.  28 
 (2)(B) Once determined, the lodestar amount may be adjusted upward or downward 29 
for extraordinary circumstances associated with the particular case. Any adjustment 30 
exceeding ten (10%) percent of the lodestar amount shall be explained in a written order 31 
setting forth both the factual basis and legal justification for the adjustment. Neither the 32 
amount in controversy in the case, awards in similar cases nor any court-related schedule of 33 
fees shall be considered in any adjustment. 34 
 (2)(C) The standard of review for the process of determining the lodestar amount 35 
shall be de novo. The standard of review for any adjustment shall be an abuse of discretion.   36 
 (2)(3) Where an action has been voluntarily dismissed or dismissed pursuant to a 37 
settlement of the case, there shall be no prevailing party for purposes of this section. 38 
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 Where the defendant alleges in his or her answer that he or she tendered to the 39 
plaintiff the full amount to which he or she was entitled, and thereupon deposits in court for 40 
the plaintiff, the amount so tendered, and the allegation is found to be true, then the 41 
defendant is deemed to be a party prevailing on the contract within the meaning of this 42 
section. 43 
 Where a deposit has been made pursuant to this section, the court shall, on the 44 
application of any party to the action, order the deposit to be invested in an insured, interest-45 
bearing account.  Interest on the amount shall be allocated to the parties in the same 46 
proportion as the original funds are allocated. 47 
 (c) In an action which seeks relief in addition to that based on a contract, if the party 48 
prevailing on the contract has damages awarded against it on causes of action not on the 49 
contract, the amounts awarded to the party prevailing on the contract under this section shall 50 
be deducted from any damages awarded in favor of the party who did not prevail on the 51 
contract.  If the amount awarded under this section exceeds the amount of damages awarded 52 
the party not prevailing on the contract, the net amount shall be awarded the party prevailing 53 
on the contract and judgment may be entered in favor of the party prevailing on the contract 54 
for that net amount.55 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:   The current statute does not set any procedure for trial courts to determine the 
amount of fees to be awarded a prevailing party in a dispute covered by a contract fee clause. 
The Supreme Court has developed a procedure by case law since the 1970’s in pro bono or 
specific statutory cases (later codified in Code of Civil Procedure section 1021.5 (1977)). (See 
generally Serano v. Priest (1982) 20 Cal.3d 25.)  That procedure involves setting a “lodestar” or 
base figure and then enhancing or reducing that amount pursuant to a number of articulated 
factors. That procedure has leaked over to cases where prevailing parties are entitled to fees 
based on a fee provision in a contract. 
 
This Resolution:  This resolution imposes a statutory standard on trial courts that enforces the 
guidelines already existing under Supreme Court precedent. Arrival at a lodestar amount is a 
question of law, reviewable de novo. The adjustment of the award is discretionary; but, any 
adjustment by the trial court of more than 10% of the lodestar amount must be justified in a 
written opinion. (See generally Moreno v. City of Sacramento (9th Cir. 2008) 534 F.3d 1106.)  
 
The Problem:  The current appellate standard of review in any fee award case is abuse of 
discretion. This standard gives trial courts extremely wide latitude to fix the fee award however 
that court sees fit. Trial judges have taken to applying the judge’s individual standard to attorney 
fees awarded for a specific type of case (Camacho v. Bridgeport Financial, Inc. (9th Cir. 2008) 
523 F.3d 973; Enpalm, LLC v. The Teitler Family Trust (2008) 162 Cal.App.4th 770 (dis. opn. of 
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Cooper, P.J. at 778-796).) The Courts of Appeal are affirming these decisions under the abuse of 
discretion standard. (Maughan v. Google Technology, Inc. (2006) 143 Cal.App.4th 1242.) 
 
As Judge Kozinski commented in Moreno, “Lawyers must eat, so they generally won’t take 
cases without a reasonable prospect of being paid.” If each trial court can set its own standard in 
fee awards, attorneys will be hesitant to takes cases, even where there is a contract provision for 
fees, if the attorney has any doubt about the client’s capacity to pay full value. Middle class 
citizens and small companies are already denied access to the courts by the extraordinary cost of 
seeking justice. This amendment to section 1717 will ensure that attorneys and their clients will 
have a reasonably expectation of a fee award justified by the circumstances of the individual 
case. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Robert H. Lynn Esq., Lynn & Fortune, 
LLP., 2171 India Street, St. C, San Diego, CA 92101-1755; voice: 619-233-9464, fax: 619-702-
6911; e-mail: rlynn@lynnfortumelaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Robert H. Lynn 
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Resolution 08-04-2009 
 

Call for State Constitutional Convention  
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored pursuant to Article XVIII, section 2 of the California Constitution 
for a Convention to revise the California Constitution as follows: 
 
 WHEREAS, Article XVIII, section 2 of the California Constitution provides that the 
Legislature, upon a roll call vote of two-thirds of the membership of each house, may submit at a 
general election the question of whether to call a convention to revise the Constitution; and 
 WHEREAS, due to requirements of super majorities, automatic pilot expenditures, 
mandatory limits and disconnects between the authority to raise revenue and where the revenue 
is expended, the budget of the State of California is subject to structural deficits, is routinely and 
significantly late, and the fiscal condition of the state and its subdivisions is persistently in crisis. 

THEREFORE BE IT RESOLVED, that the Conference of Delegates of the California 
Bar Association recommends that, pursuant to Article XVIII, section 2 of the California 
Constitution, the Legislature submit at a general election the question of whether to call a 
convention to revise the Constitution on all fiscal matters, with any resulting proposed revision 
to the Constitution submitted to the electors at a general election pursuant to Article XVIII, 
section 4. 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The California Constitution contains a mishmash of fiscal provisions which 
produce legislative gridlock, persistent deficits, and a perpetual budget crisis for the State of 
California and its subdivisions.  Recent efforts to borrow the way out of the deficits have only 
postponed and exacerbated the inevitable. 
  
This Resolution:  Would call upon the Legislature to place before the voters a call for a 
convention to revise the California Constitution to address fiscal issues with a goal of bringing 
rationality to these matters. 
 
The Problem:  Under current law a minority of either house of the Legislature may veto both the 
budget and any revenue increases.  In addition, the budget and the Constitution provide for 
mandatory expenditures which takes away most flexibility on budget matters from the 
Legislature.  Finally, there is now a disconnect between who imposes taxes and pays taxes and 
where and how those revenues are expended, which has led to a breakdown of local government.  
Due to the number of constitutional provisions involved, only a comprehensive approach to the 
fiscal problem is likely to produce any meaningful results. 
 
IMPACT STATEMENT:  
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This resolution does not impact other law, statute or rule, however any resulting revisions to the 
Constitution will have a substantial impact on the laws. 
 
AUTHOR AND/OR PERMANENT CONTACT: Howard Wayne, 110 West A Street, Suite 
1100, San Diego, California 92101; voice: 619-525-4244; e-mail: howard.wayne@doj.ca.gov 
  
RESPONSIBLE FLOOR DELEGATE: Howard Wayne 
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Resolution 08-05-2009 
 
Prevailing Party Attorney Fees:  Standards and Process 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to add Code of Civil Procedure to section 1018.5 read as follows: 
 

§ 1018.5 1 
 It is the intent of the Legislature to provide a uniform process and market-based 2 
standards for court awards of attorney fees when a party has a legal right as prevailing party 3 
to recover attorney fees from an opposing party.  To the extent this section is inconsistent 4 
with precedent that applies to awards of attorney fees to prevailing parties, the Legislature 5 
has considered that precedent and decided to replace it with the process and standards for 6 
both trial and appellate courts set forth in this section.  It is also the intent of the Legislature 7 
that this section shall not apply when the basis for an award of attorney fees is any ground 8 
other than entitlement as a prevailing party to recover attorney fees from an opposing party.  9 
Code of Civil Procedure section 1021.5 and Family Code sections 274, 916, 1101, 2030, 10 
2031, 2107, 2255, 3557, 3652, 4002, 4063, 4303, 4403, 4919, 4927, 17512, and 17803 11 
nonexclusively illustrate grounds for court awards of attorney fees other than entitlement as a 12 
prevailing party.  Precedent displaced by this section in prevailing party situations is not 13 
disapproved to the extent it applies when attorney fees are awarded for a different reason. 14 
 (a) This section applies to attorney fees awarded pursuant to contract or statute by a 15 
court to a party who is entitled to the award on account of being a prevailing party in an 16 
action, in a special proceeding, or on a motion.  It also applies when the prevailing party is 17 
entitled to attorney fees subject to the court’s discretion to deny them and when the court in 18 
its discretion may award attorney fees to the prevailing party.  It does not apply to sanctions 19 
or penalties that may be measured in whole or in part by attorney fees.  It does not apply 20 
when a court orders attorney fee shifting on a ground other than prevailing party status.  It 21 
does not apply to attorney fees as damages. 22 
 (b) To set the amount of an award of attorney fees, the court must determine a 23 
lodestar and an adjustment. 24 
 (1) A lodestar is an amount determined by the court to be within the range of fees that 25 
a reasonable client would pay for the relevant legal services in the relevant market.  Legal 26 
services includes services of paralegals and other support personnel to the extent a 27 
reasonable client would pay for them in the relevant market.  “Timekeeper” in this section 28 
includes attorneys and support personnel.  If the amount the prevailing party has agreed in 29 
writing to pay for the legal services is equal to or less than what the court determines to be 30 
reasonable under subdivision (c), the court must determine that the agreed amount is the 31 
lodestar. 32 
 (2) An adjustment increases or reduces the lodestar.  There is a rebuttable 33 
presumption going to the burden of proof that the adjustment should be zero.  The adjustment 34 
must be zero if no party requests an adjustment. 35 
 (3) If the adjustment is zero, the award must be the lodestar. 36 
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 (c) The court must determine the lodestar by finding:  the actual hourly rate charged 37 
or otherwise recorded at the time the services were performed by each timekeeper who 38 
performed legal services for which the award is requested; whether the actual hourly rate for 39 
each timekeeper is within the range of rates reasonably charged at the time the services were 40 
performed for comparable work by timekeepers in the relevant market; the actual amount of 41 
time correctly recorded by each timekeeper for the legal services for which the award is 42 
requested; and whether the actual amount of time is reasonable for the legal services 43 
performed. 44 
 (1) In its sound discretion in the particular case, the court may refer lodestar 45 
determination for report and recommendation pursuant to subdivision (a) of section 639, but 46 
on timely request by any party after such a reference the court must make all findings de 47 
novo. 48 
 (2) If requested, the court must award interest at the prejudgment rate on that portion 49 
of the lodestar actually paid by the prevailing party, from the date of each payment until the 50 
date of entry of the award.  If awarded under this subdivision, interest must be included in the 51 
lodestar for all further purposes under this section. 52 
 (3) The lodestar is a factual finding, and if it is reviewed on appeal, review must be 53 
under the substantial evidence standard.  There shall be no presumption that a judge of the 54 
superior court has any inherent or personal knowledge of the reasonableness of the lodestar 55 
or its elements. 56 
 (d) If any party requests an adjustment, the court may adjust the lodestar upward or 57 
downward. 58 
 (1) If requested, the court must consider in deciding whether to grant an adjustment 59 
any contingent risk of not recovering a fee incurred by any of the prevailing party’s attorneys 60 
and any agreed or inherent delay in recovering a fee incurred by any of the prevailing party’s 61 
attorneys.  The court may also consider any other circumstances that make it just and 62 
reasonable to increase or reduce the lodestar. 63 
 (2) Interest must not be awarded on the difference between the lodestar and an 64 
upwardly adjusted award, but the court may consider the time value of money in setting the 65 
adjustment. 66 
 (3) An adjustment is a matter of the superior court’s discretion and if it is reviewed on 67 
appeal, review must be under the abuse of discretion standard.  The Court of Appeal must 68 
base its review on the record and the superior court’s memorandum decision if one is 69 
requested under subdivision (f) and must not presume that a judge of the superior court has 70 
any inherent or personal knowledge of the reasonableness of attorney fees in the relevant 71 
market. 72 
 (e) The applicant must present admissible evidence sufficient for the court to make 73 
the findings required by subdivision (c) and to support any requested adjustment.  There is a 74 
rebuttable presumption going to the burden of proof that the relevant market is the county in 75 
which the court is situated.  A party opposing an award of attorney fees other than as a matter 76 
of law must do so with admissible evidence to support each ground of opposition.  Any direct 77 
or indirect interest of an attorney in a fee award shall not be a ground for excluding that 78 
attorney’s opinion evidence, providing that the evidence would otherwise be admissible, but 79 
may be taken into account in the weight given to the evidence. 80 
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(f) If the prevailing party requests a total award exceeding $25,000, any party may 81 
request a memorandum decision at any time before the court declares the attorney fee matter 82 
submitted.  If a party requests a memorandum decision, the court must provide a statement 83 
sufficient for an appellate court to understand:  the basis for the court’s findings under 84 
subdivision (c); the factors the court considered in making any decision concerning an 85 
adjustment; how the court applied the factors it considered in making its decision concerning 86 
an adjustment.  If a party requests a memorandum decision, the court must also make rulings 87 
either on the record or in the decision on each evidentiary objection made by each party.  88 
Failure to decide an evidentiary objection shall not be a ground to reverse or remand the 89 
award, but an appellate court must deem that each unresolved objection was resolved (i) in 90 
favor of receiving evidence that supports any finding; (ii) to exclude evidence on a point as to 91 
which the court made no finding; and (iii) to exclude evidence contrary to any finding.92 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Case law provides the standards and process for setting the amount of attorney 
fees to be awarded to a prevailing party entitled to fees by statute or contract.  Only the timing of 
making a request for attorney fees is covered by statute or rule.  (See Code Civ. Proc., § 1033.5, 
subd. (a)(10); Cal. Rules of Court, rules 3.1700, 3.1702, 8.278(d)(2).) 

This Resolution:  Codifies the law of prevailing party attorney fees and makes some important 
changes in that law.  The most important matter of agreement between existing case law and the 
resolution is in adopting the lodestar plus-or-minus-adjustment method of valuation.  The most 
important changes are these:  (1) the overall approach to determining reasonableness of attorney 
fees is anchored in the market in which attorneys actually compete to the perform services that 
the court is evaluating; (2) as part of adopting a market-based approach, the “experienced trial 
judge” theory of wide discretion is intentionally and explicitly discarded; (3) on timely request 
when a fee claim exceeds $25,000, the judge must issue a memorandum decision explaining the 
basis for lodestar findings and how the court applied adjustment criteria. 

The Problem:  Huge sums are shifted under prevailing party statutes and by contract.  Attorney 
fees may exceed what might otherwise have been the value of a case; indeed, this is often true of 
anti-SLAPP fees.  The jurisprudence of attorney fees makes no sense, resulting in windfalls to 
some claimants and unjust deprivations to others.  The first problem is the need for clarity and 
order. 

The second problem is that core precedential standards internally conflict.  While the California 
Supreme Court has definitively adopted the lodestar method, it has preserved the ancient 
principle that the experienced trial judge is the best assessor of the value of attorney fees and 
therefore must be given wide discretion in fixing attorney fees.  Lodestar embodies objective 
market analysis.  “Experienced trial judge” is gestalt and subjectivity.  It is also nuts; most 
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superior court judges know little or nothing about fees in the competitive civil practice market.  
And there is no other civil process in which we trust trial judges to be inquisitors rather than 
adjudicators. 

The third problem is the lack of meaningful appellate review.  When substantial value is at stake 
in a trial, the parties can demand a statement of decision.  (Code Civ. Proc., § 632.)  In addition 
to making the trial judge think about the law and integrate factual findings with legal criteria, the 
statement of decision exposes gaps and findings made without supporting evidence.  But fixing 
the amount of attorney fees is a posttrial motion process, so no statement of decision is required.  
Several cases encourage judges to make a record of how they exercise their discretion.  But 
others explicitly say it is not error to refuse to do so. 

IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Charles A. Bird; Luce, Forward, Hamilton 
& Scripps, LLP; 600 West Broadway, Suite 2600; San Diego, California, 92101.  (619) 699-
2406 voice, (619) 645-5360 fax, cbird@luce.com 

RESPONSIBLE FLOOR DELEGATE: Charles A. Bird 
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Resolution 08-06-2009 
 
Good Samaritan Immunity From Liability  
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Health and Safety Code section 1799.102 to read as 
follows: 
 

§ 1799.102 1 
No person who in good faith, and not for compensation, renders emergency care aid, 2 

whether medical or nonmedical, at the scene of an emergency shall be liable for any civil 3 
damages resulting from any act or omission. The scene of an emergency shall not include 4 
emergency departments and other places where medical care is usually offered.5 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Health and Safety Code section 1799.102 codifies the common-law doctrine of 
immunity from liability for a “Good Samaritan” who renders aid at the scene of an accident or 
other emergency.  The California Supreme Court, in Van Horn v. Watson (2008) 45 Cal.4th 322, 
interpreted this section to apply only to emergency “medical” care by a “Good Samaritan” at the 
scene of an emergency, thus still exposing a “Good Samaritan” to liability when rendering 
nonmedical care or aid.   
 
This Resolution:  This Resolution adds language to clarify that a “Good Samaritan” providing 
nonmedical aid is entitled to immunity from liability, in addition to those who provide medical 
care.    
 
The Problem:  Justice Baxter’s dissent in Van Horn, joined by two other Justices, accurately 
identifies the problem with the Majority’s holding: “The majority rewrites section 1799.102 to 
insert the word ‘medical’ at two crucial points where it does not appear....”  (Emphasis in 
original.)  The Legislature could have included the word “medical” in the statute if intended the 
statute’s reach to be so limited, and yet it did not.  Further, extending the statute’s reach to 
provide immunity to those who render nonmedical aid “implements sound and logical public 
policy.”  As Justice Baxter noted, “The statute protects from the threat of civil litigation a 
layperson who, acting as a Good Samaritan, reasonably perceived that another human being 
needed immediate emergency assistance and intervened, despite possible personal risk and 
danger, to provide it. The purpose, of course, is to encourage persons not to pass by those in need 
of emergency help, but to show compassion and render the necessary aid. There is no reason why 
one kind of lay volunteer aid should be immune, while another is not.”  This amendment is 
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needed to implement that “sound public policy,” and to clarify that the statute’s immunity 
applies to those who provide either medical or nonmedical assistance.   
  
IMPACT STATEMENT:   
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Brian P. Worthington, Esq., Ryan Mercaldo 
& Worthington LLP, 3636 Nobel Drive, Suite 200, San Diego, CA 92122; Telephone: (858) 
455-8700; e-mail: bworthington@rmwfirm.com 
  
RESPONSIBLE FLOOR DELEGATE:  Brian P. Worthington 
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Resolution 08-07-2009 
 
Federal Arbitration: Modification of General Provisions 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend title 9, sections 1 and 2 of the United States Code to read as 
follows: 
 

§ 1 1 
As used in this chapter— 2 
“Maritime transactions” (1) “maritime transactions” as herein defined, means charter 3 

parties, bills of lading of water carriers, agreements relating to wharfage, supplies furnished 4 
vessels or repairs to vessels, collisions, or any other matters in foreign commerce which, if 5 
the subject of controversy, would be embraced within admiralty jurisdiction; 6 

(2) “commerce”, as herein defined, means commerce among the several States or 7 
with foreign nations, or in any Territory of the United States or in the District of Columbia, 8 
or between any such Territory and another, or between any such Territory and any State or 9 
foreign nation, or between the District of Columbia and any State or Territory or foreign 10 
nation, but nothing herein contained shall apply to contracts of employment of seamen, 11 
railroad employees, or any other class of workers engaged in foreign or interstate commerce.;  12 

(3) “employment dispute”, as herein defined, means a dispute between an employer 13 
and employee arising out of the relationship of employer and employee as defined by the Fair 14 
Labor Standards Act; 15 

(4) “consumer dispute”, as herein defined, means a dispute between a person other 16 
than an organization who seeks or acquires real or personal property, services, money, or 17 
credit for personal, family, or household purposes and the seller or provider of such property, 18 
services, money, or credit; 19 

(5) “franchise dispute”, as herein defined, means a dispute between a franchisor and 20 
franchisee arising out of or relating to contract or agreement by which— 21 

(A) a franchisee is granted the right to engage in the business of offering, selling, or 22 
distributing goods or services under a marketing plan or system prescribed in substantial part 23 
by a franchisor; 24 

(B) the operation of the franchisee’s business pursuant to such plan or system is 25 
substantially associated with the franchisor’s trademark, service mark, trade name, logotype, 26 
advertising, or other commercial symbol designating the franchisor or its affiliate; and 27 

(C) the franchisee is required to pay, directly or indirectly, a franchise fee; and 28 
(6) “predispute arbitration agreement”, as herein defined, means any agreement to 29 

arbitrate disputes that had not yet arisen at the time of the making of the agreement. 30 
 31 
§ 2  32 

Validity, irrevocability, and enforcement of agreements to arbitrate and enforceability 33 
(a) A written provision in any maritime transaction or a contract evidencing a 34 

transaction involving commerce to settle by arbitration a controversy thereafter arising out of 35 
such contract or transaction, or the refusal to perform the whole or any part thereof, or an 36 
agreement in writing to submit to arbitration an existing controversy arising out of such a 37 
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contract, transaction, or refusal, shall be valid, irrevocable, and enforceable, save upon such 38 
grounds as exist at law or in equity for the revocation of any contract. 39 

(b) No predispute arbitration agreement shall be valid or enforceable if it requires 40 
arbitration of-- 41 

(1) an employment, consumer, or franchise dispute; or 42 
(2) a dispute arising under any statute intended to protect civil rights or to regulate 43 

contracts or transactions between parties of unequal bargaining power. 44 
(c) An issue as to whether this chapter applies to an arbitration agreement shall be 45 

determined by Federal law.  Except as otherwise provided in this chapter, the validity or 46 
enforceability of an agreement to arbitrate shall be determined by the court, rather than the 47 
arbitrator, irrespective of whether the party resisting arbitration challenges the arbitration 48 
agreement specifically or in conjunction with other terms of the contract containing such 49 
agreement. 50 

(d) Nothing in this chapter shall apply to any arbitration provision in a collective 51 
bargaining agreement.52 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Allows businesses, employers, and franchisors to impose mandatory predispute 
arbitration provisions on consumers, employees, and franchisees.  
 
This Resolution:  Would prohibit the use of mandatory predispute arbitration provisions in 
consumer transactions, employment, franchise agreements, and other such matters. 
 
The Problem:  Arbitration was once touted as an economical and expedient alternative to 
litigation.  Its current form is a farce.  More and more often, American consumers and small 
business owners find that entering into such ordinary contracts as cellphone service agreements, 
health insurance policies, and even fitness memberships results in the unknowing forfeiture of 
the right to pursue remedies in an impartial and well-directed forum.  Instead, consumers are 
being forced into arbitration, often before an industry-sponsored forum located far from home, 
under arcane rules which offer little guidance even to the decisionmaker.  Arbitration provisions 
are usually contained in take-it-or-leave-it boilerplate or clickwrap provisions that a consumer is 
powerless to refuse or negotiate.  The arbitration process offers little avenue for review of 
decisions even in the face of the most egregious errors.  And in the fewer instances in which 
relief is actually obtained by the consumer, it is often lesser than what a court would deliver. 
 
Governments spend billions every year to ensure that their courts are staffed by dedicated and 
knowledgeable jurists and administrators whose only job is to dispense justice under established 
rules.  Consumers and businesses should be assured that their disputes will be heard in such fora, 
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instead of being siphoned away into unregulated and largely biased dispute resolution systems 
run by the industries that they purport to hold accountable. 
 
This resolution mirrors the Arbitration Fairness Act of 2007 (H.R. 3010, S. 1782), which was 
introduced by Sen. Russ Feingold of Wisconsin and Rep. Hank Johnson of Georgia.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office, 2370 
Market Street ● No. 133, San Francisco, California 94114, telephone (415) 682-9785, e-mail 
appeals@jimweixel.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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Resolution 08-08-2009 
 

Bankruptcy: Eliminate Means Test for Chapter 7 Debtors 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends to 
the California Congressional delegation that legislation be sponsored to amend the Bankruptcy 
Code Title 11 United States Code section 707 to read as follows: 

§707 1 
(a) The court may dismiss a case under this chapter only after notice and a hearing and 2 

only for cause, including— 3 
(1) unreasonable delay by the debtor that is prejudicial to creditors;  4 
(2) nonpayment of any fees or charges required under chapter 123 of title 28; and  5 
(3) failure of the debtor in a voluntary case to file, within fifteen days or such 6 

additional time as the court may allow after the filing of the petition commencing such 7 
case, the information required by paragraph (1) of section 521, but only on a motion by 8 
the United States trustee.  9 

(b) (1) After notice and a hearing, the court, on its own motion or on a motion by the 10 
United States trustee, trustee (or bankruptcy administrator, if any), or any party in 11 
interest, may dismiss a case filed by an individual debtor under this chapter whose debts 12 
are primarily consumer debts, or, with the debtor's consent, convert such a case to a case 13 
under chapter 11 or 13 of this title, if it finds that the granting of relief would be an 14 
abuse of the provisions of this chapter. In making a determination whether to dismiss a 15 
case under this section, the court may not take into consideration whether a debtor has 16 
made, or continues to make, charitable contributions (that meet the definition of 17 
"charitable contribution" under section 548 (d)(3)) to any qualified religious or 18 
charitable entity or organization (as that term is defined in section 548(d)(4)).  19 

(2) (A) (i) In considering under paragraph (1) whether the granting of relief would be 20 
an abuse of the provisions of this chapter, the court shall presume abuse exists if the 21 
debtor's current monthly income reduced by the amounts determined under clauses (ii), 22 
(iii), and (iv), and multiplied by 60 is not less than the lesser of— 23 

(I)  25 percent of the debtor's nonpriority unsecured claims in the case, or  $6,575, 24 
whichever is greater; or  25 

(II)  $10,950.  26 
(ii) (I)The debtor's monthly expenses shall be the debtor's applicable monthly expense 27 

amounts specified under the National Standards and Local Standards, and the debtor's 28 
actual monthly expenses for the categories specified as Other Necessary Expenses issued 29 
by the Internal Revenue Service for the area in which the debtor resides, as in effect on 30 
the date of the order for relief, for the debtor, the dependents of the debtor, and the 31 
spouse of the debtor in a joint case, if the spouse is not otherwise a dependent. Such 32 
expenses shall include reasonably necessary health insurance, disability insurance, and 33 
health savings account expenses for the debtor, the spouse of the debtor, or the 34 
dependents of the debtor. Notwithstanding any other provision of this clause, the 35 
monthly expenses of the debtor shall not include any payments for debts. In addition, the 36 
debtor's monthly expenses shall include the debtor's reasonably necessary expenses 37 
incurred to maintain the safety of the debtor and the family of the debtor from family 38 
violence as identified under section 309 of the Family Violence Prevention and Services 39 
Act, or other applicable Federal law. The expenses included in the debtor's monthly 40 
expenses described in the preceding sentence shall be kept confidential by the court. In 41 
addition, if it is demonstrated that it is reasonable and necessary, the debtor's monthly 42 
expenses may also include an additional allowance for food and clothing of up to 5 43 
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percent of the food and clothing categories as specified by the National Standards issued 44 
by the Internal Revenue Service.  45 

 (II) In addition, the debtor’s monthly expenses may include, if applicable, the 46 
continuation of actual expenses paid by the debtor that are reasonable and necessary for 47 
care and support of an elderly, chronically ill, or disabled household member or member 48 
of the debtor's immediate family (including parents, grandparents, siblings, children, and 49 
grandchildren of the debtor, the dependents of the debtor, and the spouse of the debtor in 50 
a joint case who is not a dependent) and who is unable to pay for such reasonable and 51 
necessary expenses.  52 

(III) In addition, for a debtor eligible for chapter 13, the debtor's monthly expenses 53 
may include the actual administrative expenses of administering a chapter 13 plan for the 54 
district in which the debtor resides, up to an amount of 10 percent of the projected plan 55 
payments, as determined under schedules issued by the Executive Office for United 56 
States Trustees.  57 

 (IV) In addition, the debtor's monthly expenses may include the actual expenses for 58 
each dependent child less than 18 years of age, not to exceed $1,650 per year per child, 59 
to attend a private or public elementary or secondary school if the debtor provides 60 
documentation of such expenses and a detailed explanation of why such expenses are 61 
reasonable and necessary, and why such expenses are not already accounted for in the 62 
National Standards, Local Standards, or Other Necessary Expenses referred to in 63 
subclause (1).  64 

(V) In addition, the debtor's monthly expenses may include an allowance for housing 65 
and utilities, in excess of the allowance specified by the Local Standards for housing and 66 
utilities issued by the Internal Revenue Service, based on the actual expenses for home 67 
energy costs if the debtor provides documentation of such actual expenses and 68 
demonstrates that such actual expenses are reasonable and necessary.  69 

 (iii) The debtor's average monthly payments on account of secured debts shall be 70 
calculated as the sum of— 71 

 (I) the total of all amounts scheduled as contractually due to secured creditors in each 72 
month of the 60 months following the date of the petition; and  73 

 (II) any additional payments to secured creditors necessary for the debtor, in filing a 74 
plan under chapter 13 of this title, to maintain possession of the debtor's primary 75 
residence, motor vehicle, or other property necessary for the support of the debtor and 76 
the debtor's dependents, that serves as collateral for secured debts; divided by 60.  77 

(iv) The debtor's expenses for payment of all priority claims (including priority child 78 
support and alimony claims) shall be calculated as the total  amount of debts entitled to 79 
priority, divided by 60.  80 

(B) (i) In any proceeding brought under this subsection, the presumption of abuse may 81 
only be rebutted by demonstrating special circumstances, such as a serious medical 82 
condition or a call or order to active duty in the Armed Forces, to the extent such special 83 
circumstances that justify additional expenses or adjustments of current monthly income 84 
for which there is no reasonable alternative.  85 

(ii) In order to establish special circumstances, the debtor shall be required to itemize 86 
each additional expense or adjustment of income and to provide— 87 

(I) documentation for such expense or adjustment to income; and  <1  88 
(II) a detailed explanation of the special circumstances that make such expenses or 89 

adjustment to income necessary and reasonable.   90 
 (iii) The debtor shall attest under oath to the accuracy of any information provided to 91 

demonstrate that additional expenses or adjustments to income are required.  92 
 (iv) The presumption of abuse may only be rebutted if the additional expenses or 93 
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adjustments to income referred to in clause (i) cause the product of the debtor's current 94 
monthly income reduced by the amounts determined under clauses (ii), (iii), and (iv) of 95 
subparagraph (A) when multiplied by 60 to be less than the lesser of— 96 

(I) 25 percent of the debtor's nonpriority unsecured claims, or $6,575, whichever is 97 
greater; or  98 

(II) $10,950.  99 
 (C) As part of the schedule of current income and expenditures required under section 100 

521, the debtor shall include a statement of the debtor's current monthly income, and the 101 
calculations that determine whether a presumption arises under subparagraph (A)(i), that 102 
show how each such amount is calculated.   103 

 (D) Subparagraphs (A) through (C) shall not apply, and the court may not dismiss or 104 
convert a case based on any form of means testing, if the debtor is a disabled veteran (as 105 
defined in section 3741(1) of title 38), and the indebtedness occurred primarily during a 106 
period during which he or she was— 107 

(i) on active duty (as defined in section 101(d)(1) of title 10); or  108 
(ii) performing a homeland defense activity (as defined in section 901(1) of title 32).  109 
 (3) In considering under paragraph (1) whether the granting of relief would be an 110 

abuse of the provisions of this chapter in a case in which the presumption in 111 
subparagraph (A)(i) of such paragraph does not arise or is rebutted, the court shall 112 
consider— 113 

(A) whether the debtor filed the petition in bad faith; or  114 
(B) the totality of the circumstances (including whether the debtor seeks to reject a 115 

personal services contract and the financial need for such rejection as sought by the 116 
debtor) of the debtor's financial situation demonstrates abuse.  117 

 (4) (A) The court, on its own initiative or on the motion of a party in interest, in 118 
accordance with the procedures described in rule 9011 of the Federal Rules of 119 
Bankruptcy Procedure, may order the attorney for the debtor to reimburse the trustee for 120 
all reasonable costs in prosecuting a motion filed under section 707(b), including 121 
reasonable attorneys' fees, if— 122 

(i) a trustee files a motion for dismissal or conversion under this subsection; and  123 
(ii) the court— 124 
 (I) grants such motion; and  125 
 (II) finds that the action of the attorney for the debtor in filing a case under this 126 

chapter violated rule 9011 of the Federal Rules of Bankruptcy Procedure.  127 
 (B) If the court finds that the attorney for the debtor violated rule 9011 of the Federal 128 

Rules of Bankruptcy Procedure, the court, on its own initiative or on the motion of a 129 
party in interest, in accordance with such procedures, may order— 130 

 (i) the assessment of an appropriate civil penalty against the attorney for the debtor; 131 
and  132 

 (ii) the payment of such civil penalty to the trustee, the United States trustee (or the 133 
bankruptcy administrator, if any).  134 

 (C) The signature of an attorney on a petition, pleading, or written motion shall 135 
constitute a certification that the attorney has— 136 

 (i) performed a reasonable investigation into the circumstances that gave rise to the 137 
petition, pleading, or written motion; and  138 

 (ii) determined that the petition, pleading, or written motion—  139 
 (I) is well grounded in fact; and  140 
 (II) is warranted by existing law or a good faith argument for the extension, 141 

modification, or reversal of existing law and does not constitute an abuse under 142 
paragraph (1). 143 
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 (D) The signature of an attorney on the petition shall constitute a certification that the 144 
attorney has no knowledge after an inquiry that the information in the schedules filed 145 
with such petition is incorrect.  146 

(5) (A) Except as provided in subparagraph (B) and subject to paragraph (6), the court, 147 
on its own initiative or on the motion of a party in interest, in accordance with the 148 
procedures described in rule 9011 of the Federal Rules of Bankruptcy Procedure, may 149 
award a debtor all reasonable costs (including reasonable attorneys' fees) in contesting a 150 
motion filed by a party in interest (other than a trustee or United States trustee, (or 151 
bankruptcy administrator, if any)) under this subsection if— 152 

(i) the court does not grant the motion; and  153 
(ii) the court finds that—  154 
(I) the position of the party that filed the motion violated rule 9011 of the Federal 155 

Rules of Bankruptcy Procedure; or  156 
(II) the attorney (if any) who filed the motion did not comply with the requirements of 157 

clauses (i) and (ii) of paragraph (4)(C), and the motion was made solely for the purpose 158 
of coercing a debtor into waiving a right guaranteed to the debtor under this title.  159 

(B) A small business that has a claim of an aggregate amount less than $1,100 shall 160 
not be subject to subparagraph (A)(ii)(I).  161 

(C) For purposes of this paragraph— 162 
(i) the term "small business" means an unincorporated business, partnership, 163 

corporation, association, or organization that—  164 
(I) has fewer than 25 full-time employees as determined on the date on which the 165 

motion is filed; and  166 
(II) is engaged in commercial or business activity;  167 
and   168 
(ii) the number of employees of a wholly owned subsidiary of a corporation includes 169 

the employees of— 170 
(I) a parent corporation; and  171 
(II) any other subsidiary corporation of the parent corporation.  172 
(6) Only the judge or United States trustee (or bankruptcy administrator, if any) may 173 

file a motion under section 707(b), if the current monthly income of the debtor, or in a 174 
joint case, the debtor and the debtor's spouse, as of the date of the order for relief, when 175 
multiplied by 12, is equal to or less than—  176 

(A) in the case of a debtor in a household of 1 person, the median family income of 177 
the applicable State for 1 earner;  178 

(B) in the case of a debtor in a household of 2, 3, or 4 individuals, the highest median 179 
family income of the applicable State for a family of the same number or fewer 180 
individuals; or  181 

(C) in the case of a debtor in a household exceeding 4 individuals, the highest median 182 
family income of the applicable State for a family of 4 or fewer individuals, plus $575 183 
per month for each individual in excess of 4.  184 

(7)(A) No Judge, United States trustee (or bankruptcy administrator, if any), trustee, or 185 
other party in interest may file a motion under paragraph (2) if the current monthly 186 
income of the debtor, including a veteran (as that term is defined in section 101 of title 187 
38), and the debtor's spouse combined, as of the date of the order for relief when 188 
multiplied by 12, is equal to or less than—  189 

(i) in the case of a debtor in a household of 1 person, the median family income of the 190 
applicable State for 1 earner;  191 

(ii) in the case of a debtor in a household of 2,3, or 4 individuals, the highest median 192 
family income of the applicable State for a family of the same number or fewer 193 



08-08-5 

individuals; or  194 
(iii) in the case of a debtor in a household exceeding 4 individuals, the highest median 195 

family income of the applicable State for a family of 4 or fewer individuals, plus $575 196 
per month for each individual in excess of 4.  197 

(B) In a case that is not a joint case, current monthly income of the debtor's spouse 198 
shall not be considered for purposes of subparagraph (A) if— 199 

(i) (I) the debtor and the debtor's spouse are separated under applicable nonbankruptcy 200 
law; or  '  201 

(II) the debtor and the debtor's spouse are living separate and apart, other than for the 202 
purpose of evading subparagraph (A); and  203 

(ii) the debtor files a statement under penalty of perjury—  204 
(I) specifying that the debtor meets the requirement of subclause (I) or (II) of clause 205 

(i); and  206 
(II) disclosing the aggregate, or best estimate of the aggregate, amount of any cash or 207 

money payments received from the debtor's spouse attributed to the debtor's current 208 
monthly income.  209 

(c) (1) In this subsection— 210 
(A) the term 'crime of violence' has the meaning given such term in section 16 of title 211 

18; and  212 
(B) the term 'drug trafficking crime' has the meaning given such term in section 213 

924(c)(2) of title 18.  214 
(2) Except as provided in paragraph (3), after notice and a hearing, the court, on a 215 

motion by the victim of a crime of violence or a drug trafficking crime, may, when it is 216 
in the best interest of the victim, dismiss a voluntary case filed under this chapter by a 217 
debtor who is an individual if such individual was convicted of such crime.  218 

(3) The court may not dismiss a case under paragraph (2) if the debtor establishes by a 219 
preponderance of the evidence that the filing of a case under this chapter is necessary to 220 
satisfy a claim for a domestic support obligation.221 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing bankruptcy law the bankruptcy court may dismiss or convert to 
chapter 13 a chapter 7 liquidating bankruptcy case of an individual with primarily consumer 
debts if the court finds the filing to be an abuse of chapter 7.  A case is presumed to be abusive if 
the debtor has disposable income from which he or she could repay part of all of his or her debts 
over time.  However, with some very limited exceptions, the question whether the debtor has 
such disposable income is not determined on a case-by-case basis considering individual 
circumstances.  Rather that finding is made by applying a standardized cost of living formula.  
This elaborate provision was one of the several draconian 2005 amendments to the Bankruptcy 
Code enacted by Congress under intense lobbying from the credit card industry. 
 
This Resolution: Repeals an unnecessary provision of the bankruptcy code and restores fairness 
to the code. 
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The Problem:  The current law makes it difficult, if not impossible, for a debtor, whose situation 
does not fit the formulaic definition of abuse, to obtain a discharge of debts through bankruptcy.  
As an example, a debtor, whose upwardly adjusted mortgage payment exceeds that allowed by 
the formula, could be forced into a chapter 13 case and be required to make monthly payments 
on credit card debt; leaving the debtor with insufficient income to make mortgage payments.  
There have been reports in the media that this type of situation is fairly widespread.  Such 
“involuntary chapter 13 debtors are also not able to spend their disposable income on 
discretionary goods and services, which has a deflationary impact.  This provision of the Code 
also includes the potential for sanctions against the debtor’s counsel if he or she did not do a 
through examination and investigation of the information contained in the debtor’s schedules of 
assets, liabilities, income and expenses.  This has driven up the legal fees for consumer 
bankruptcies.   
 
Elizabeth Warren, a professor at the Harvard Law School, has demonstrated that consumer 
bankruptcy abuse was very rare prior to 2005 (about as common as WMD in Iraq), and that 
bankruptcy judges had ample tools to deal with such cases when and if they occurred.  She also 
demonstrated that almost all consumer bankruptcies were triggered by some event or series of 
events beyond the debtors’ control, such as loss of employment or large uninsured medical 
expenses.  Nevertheless, the credit card industry convinced Congress that consumer bankruptcy 
abuse was a serious problem that could be prevented only through these draconian provisions.  It 
is evident that this experiment is now more harmful than helpful to the U.S. economy, and it is 
time to repeal it. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman. LLP. 50 
California Street, 34th Floor, San Francisco, California 94111. Tel: 415-438-7245; Fax: 415-398-
2438; E-Mail jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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Resolution 08-09-2009 
 
Bankruptcy: Allow Modification of Home Mortgages in Chapter 13 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends to 
the California Congressional delegation that legislation be sponsored to amend the Bankruptcy 
Code, Title 11 United States Code section 1322 to read as follows: 
 

§1322 1 
 (a) The plan shall -  2 
 (1) provide for the submission of all or such portion of future earnings or other future 3 
income of the debtor to the supervision and control of the trustee as is necessary for the 4 
execution of the plan; 5 
 (2) provide for the full payment, in deferred cash payments, of all claims entitled to 6 
priority under section 507 of this title, unless the holder of a particular claim agrees to a 7 
different treatment of such claim; and 8 
 (3) if the plan classifies claims, provide the same treatment for each claim within a 9 
particular class. 10 
 (b) Subject to subsections (a) and (c) of this section, the plan may – 11 
 (2) modify the rights of holders of secured claims, other than a claim secured only by a 12 
security interest in real property that is the debtor’s principal residence, or of holders of 13 
unsecured claims, or leave unaffected the rights of holders of any class of claims; 14 
 (3) provide for the curing or waiving of any default; 15 
 (4) provide for payments on any unsecured claim to be made concurrently with payments 16 
on any secured claim or any other unsecured claim; 17 
 (5) notwithstanding paragraph (2) of this subsection, provide for the curing of any default 18 
within a reasonable time and maintenance of payments while the case is pending on any 19 
unsecured claim or secured claim on which the last payment is due after the date on which 20 
the final payment under the plan is due; 21 
 (6) provide for the payment of all or any part of any claim allowed under section 1305 of 22 
this title; 23 
 (7) subject to section 365 of this title, provide for the assumption, rejection, or 24 
assignment of any executory contract or unexpired lease of the debtor not previously rejected 25 
under such section; 26 
 (8) provide for the payment of all or part of a claim against the debtor from property of 27 
the estate or property of the debtor; 28 
 (9) provide for the vesting of property of the estate, on confirmation of the plan or at a 29 
later time, in the debtor or in any other entity; and 30 
 (10) include any other appropriate provision not inconsistent with this title. 31 
 (c) Notwithstanding subsection (b)(2) and applicable nonbankruptcy law -  32 
 (1) a default with respect to, or that gave rise to, a lien on the debtor's principal residence 33 
may be cured under paragraph (3) or (5) of subsection (b) until such residence is sold at a 34 
foreclosure sale that is conducted in accordance with applicable nonbankruptcy law; and 35 
 (2) in a case in which the last payment on the original payment schedule for a claim 36 
secured only by a security interest in real property that is the debtor's principal residence is 37 
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due before the date on which the final payment under the plan is due, the plan may provide 38 
for the payment of the claim as modified pursuant to section 1325(a)(5) of this title. 39 
      (d) The plan may not provide for payments over a period that is longer than three years, 40 
unless the court, for cause, approves a longer period, but the court may not approve a period 41 
that is longer than five years. 42 
 (e) Notwithstanding subsection (b)(2) of this section and sections 506(b) and 1325(a)(5) 43 
of this title, if it is proposed in a plan to cure a default, the amount necessary to cure the 44 
default,     shall be determined in accordance with the underlying agreement and applicable 45 
nonbankruptcy law.46 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Under existing bankruptcy law the court may not order a modification of a 
mortgage secured by a chapter 13 debtor’s principal residence.  Chapter 13 is entitled 
“Adjustment of Debts of an Individual with Regular Income.”  Under chapter 13 debtors propose 
a plan of adjustment in which they seek to re-pay part or all of their unsecured debt over a period 
of time up to five years.  
 
This Resolution: Would allow debtors to file chapter 13 plans that modify their mortgages so 
they can remain in their homes, and would permit the bankruptcy judge to confirm the plan over 
the objection of the lenders 
  
The Problem:  Although many homeowners in default of their mortgages might be able to keep 
the mortgage current if the terms were modified to reflect the current reality of the debtor’s 
ability to pay, such modifications are difficult, if not impossible to negotiate. The original lender 
seldom continues to control the mortgage and is only a servicer for a consortium of financial 
institutions that own pieces of the securitized mortgage.  Hence, no one has the power or 
authority to modify the loan for the entire consortium, and reaching such an agreement among all 
participants in the consortium is virtually impossible.  The simple amendment proposed in this 
resolution would allow debtors to file chapter 13 plans that modify their mortgages so they can 
remain in their homes, and would permit the bankruptcy judge to con firm the plan over the 
objection of the lenders.  This would cut through the “Gordian Knot” that currently prevents 
foreclosure relief in many instances. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman. LLP. 50 
California Street, 34th Floor, San Francisco, California 94111. Tel: 415-438-7245; Fax: 415-398-
2438; E-Mail jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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Resolution 08-10-2009 
 

Consumer Protection: Class Action Waivers Unenforceable 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 383 to the Code of Civil Procedure to read as follows: 
 

§383 1 
An agreement or contract by which one party agrees that, if a dispute arises between 2 

the parties to the agreement, the complaining party may not sue on behalf of others similarly 3 
situated is unenforceable as against public policy whenever some or all of the following 4 
circumstances exist: 5 

(a) the claims asserted are of modest size as to each individual sought to be joined in 6 
the action; 7 

(b) absent class members may be ill informed about their rights; 8 
(c) there is a risk of retaliation against the individuals sought ot be joined if they were 9 

to sue individually; 10 
(d) other obstacles to the vindication of class members’ rights exist; 11 
(e) disallowance of a class action will likely lead to a less comprehensive 12 

enforcement of applicable laws; or 13 
(f) a class adjudication is likely to be a significantly more effective practical means of 14 

vindicating the rights of the affected class members. 15 
If an agreement of the type described above is contained in an agreement by which 16 

the parties agreed to arbitrate any dispute that arises under the agreement, the class claims 17 
may be adjudicated in arbitration, but a court and not the arbitrator shall determine whether 18 
the action shall be certified as a class action under the above criteria and the criteria generally 19 
applicable to certification of class actions.20 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Decisional law currently is similar to the proposed legislation, but there is no 
current provision in any code or rule regarding the enforceability of class action waivers. 
 
This Resolution: Would generally codify existing decisional law. 
 
The Problem: Various types of adhesion contracts, especially consumer contracts and 
employment contracts, contain provisions stating that, if a dispute arises between the parties to 
the contract, no other persons may be joined as plaintiffs in any action (whether in court or 
arbitration) brought to resolve the dispute. Such class action waivers are designed to prevent 
enforcement of rights where the claim of any one individual is too small to be litigated 
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economically. Such class action waivers have been disapproved by the California Supreme 
Court in Gentry v. Superior Court (2007) 42 Cal. 4th 443, and Discover Bank v. Superior Court 
(2005) 36 Cal. 4th 148. However, these decisions, especially Discover Bank, include enough 
ambiguity to have provided “wiggle room” for some lower courts to evade their spirit. The 
proposed resolution would essentially codify the holding of Gentry (a wage and hour case) to 
apply generally to all consumer and employment contracts that contain class action waiver 
provisions. 
 
IMPACT STATEMENT: 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, Suite 3400, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
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Resolution 08-11-2009 

 
Education: Athletic Equity for Students with Disabilities 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add California Education Code section 35180 to the to read as 
follows: 
 

§ 35180  1 
SECTION 1. Findings and Purpose.   2 
The Legislature finds and declares the following: 3 
(1)  The Rehabilitation Act of 1973 provides that exclusion and segregation of 4 

individuals with disabilities by recipients of federal funds is prohibited discrimination.   5 
(2)  The Americans with Disabilities Act, signed into law in 1990, provides that no 6 

qualified individual with a disability shall, by reason of such disability, be excluded from 7 
participation in or be denied the benefits of the services, programs or activities of a public 8 
entity, or be subjected to discrimination by any such entity.  9 

(3) California public schools offer a variety of physical education and athletic 10 
opportunities to students. 39% of all non-disabled California high school students participate 11 
in school sports program, in over 30 different sports.   Such opportunities provide numerous 12 
educational benefits, including greater academic success, better physical and psychological 13 
health, responsible social behaviors and enhanced interpersonal skills. Sports participation is 14 
an effective intervention in combating obesity and being overweight.   Athletic scholarships 15 
make it possible for students to attend college.  These benefits are particularly significant for 16 
students with disabilities.  17 

(4) There are approximately 17,000 California high school students with orthopedic 18 
and other health impairments and another 13,000 with mental retardation.    19 

(5) Presently in California there are no opportunities for students with disabilities to 20 
participate in school athletic programs.   21 

(6) It is the intent of the Legislature that students with disabilities be provided with 22 
equal opportunities for participation in athletic programs and receive the full benefits of such 23 
programs in the California school system.   24 

(7) Students with disabilities shall be included into mainstream athletic programs to 25 
the maximum extent possible, and adapted programs shall be developed for students with 26 
disabilities as an integral part of school physical education and athletic opportunities. 27 

SECTION 2. Definitions.  For purposes of this statute, the term: 28 
(1)  “Student with a disability” refers to a student who meets the definition of a 29 

person with a disability as defined by the Rehabilitation Act of 1973 or, where broader, 30 
California Government Code section 12926. 31 

(2)  “Athletic programs” means any athletic activity organized or sponsored by any 32 
educational institution funded with State/Local monies.  33 

 (3)  “Mainstream athletic programs” refers to activities where students with 34 
disabilities participate or compete against and/or alongside students without disabilities.  A 35 
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student with a disability may participate in mainstream athletic activities with or without an 36 
accommodation. 37 

(4)  “Adapted athletic programs” means programs that are specifically developed for 38 
students with disabilities.    39 

SECTION 3. Provision of Opportunities. 40 
(1) In order to provide equal opportunity for students with disabilities to participate in 41 

its athletic programs, any educational institution funded with State/Local monies shall:  42 
(a) Ensure the participation of students with disabilities into athletic programs for 43 

students without disabilities; to the maximum extent possible, provided that exception may 44 
be made when the inclusion of a student presents an objective safety risk to the student or to 45 
others, based on an individualized assessment of the student; 46 

(b) Provide reasonable accommodations as necessary to provide students with 47 
disabilities equal opportunity to participate, to the fullest extent possible, in mainstream 48 
athletic programs; and 49 

(c) Develop adapted athletic programs for students with disabilities as necessary to 50 
provide such students with an athletic program that is as effective as that provided to students 51 
without disabilities.   52 

(i) Such programs shall consider the interests of the students for whom the 53 
programs are being developed.   54 

(ii) When numbers permit, competitive teams developed for students with 55 
disabilities shall consider separating students by sex in accordance with the following 56 
principles: 57 

A. The development of sex-based teams shall have more weight in higher grades 58 
(with a emphasis towards sex-based teams in seventh grade and above);  59 

B. The interests of the individual students shall be considered and balanced with 60 
the educational program interests in developing a spectrum of athletic experiences; and 61 

C. Participation of female students with disabilities must be encouraged and 62 
female students must be adequately represented in adapted programs to ensure that such 63 
programs avoid sex-based discrimination. 64 

D. Programs and teams developed for students with disabilities may include 65 
students of both sex when such programs can demonstrate that they have been developed to 66 
provide equal opportunities and have considered the capacity for providing sex specific 67 
teams. 68 

(iii)  The provision of adapted teams or programs for students with disabilities does 69 
not mitigate the duty of the school system to provide an individual student with a disability 70 
an equal opportunity to be fully included into mainstream athletic programs available to 71 
students without disabilities.  72 

(2) The provision of equal opportunities for students with disabilities requires 73 
educational institutions to: 74 

(a)  Develop policies and procedures to affirmatively promote and protect the 75 
inclusion of students with disabilities into its athletic programs;  76 

(b) Provide both the opportunity for students with and without disabilities to 77 
participate in interscholastic competition and to have competitive team schedules that equally 78 
reflect their abilities; a school complies if:  79 
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(i) The interscholastic participation opportunities for students with disabilities and 80 
students without disabilities are provided in numbers substantially proportionate to their 81 
respective enrollments; or 82 

(ii) Where it can be demonstrated that the interests and abilities of the members of 83 
students with disabilities have been fully and effectively accommodated by the present 84 
program. 85 
 86 

 (c)  Provide students with disabilities with benefits and opportunities equivalent to 87 
those provided to students without disabilities in the following areas: 88 

(i) Provision and maintenance of equipment and supplies; 89 
(ii) Provision of opportunity to letter, score, participate and be recognized as an 90 

athlete or team member; 91 
(iii)  Scheduling of games and practice times; 92 
(iv) Provision of locker rooms, practice and competitive facilities;  93 
(v) Provision of accessible travel and accommodations and per diem expenses; 94 
(vi)  Provision of opportunity to receive coaching and academic tutoring;  95 
(vii) Selection of the season for the sport; 96 
(viii) Provision of medical and training services and facilities; 97 
(ix)  Provision of housing and dining services and facilities; 98 
(x) Publicity and support services;  99 
(xi) Administrative and support services; and 100 
(xii) Recruitment.  101 
SECTION 4: Coordinator and Grievances.   102 
(1)  Each local education agency shall designate at least one qualified employee to 103 

coordinate its efforts to comply with and carry out its responsibilities under this section, 104 
including the investigation of any complaint communicated to it alleging noncompliance 105 
with this statute.    106 

(2) Each local education agency shall annually notify all its students and their 107 
parents/legal guardians of the name, office address and office telephone number of the 108 
employee or employees appointed pursuant to this subsection, and of the rights entitled to 109 
them under this act.  Such notification shall be distributed to the students no later than the 110 
first week of a new academic year or at registration and published in any student handbook or 111 
publication describing the athletic offerings. 112 

(3) Each local education agency shall adopt and publish grievance procedures 113 
providing for prompt and equitable resolution of written student complaints, including 114 
complaints brought by a parent, guardian or legal representative on behalf of a minor child 115 
who is a student, alleging any action that would be a violation of this statute. Such 116 
procedures do not limit the right of the parent, guardian or legal representative to file in a 117 
court of law where she or he determines that the administrative processes cannot provide 118 
meaningful resolution of her or his dispute.   119 

SECTION 5. Enforcement and Regulation. 120 
(1)  The State Board of Education shall monitor the compliance of the educational 121 

institutions and shall submit annual reports to the State Legislature.   122 
(2) The State Board of Education is authorized to require corrective action plans from 123 

educational institutions in order to effectuate compliance with this article. The State Board of 124 
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Education is authorized to investigate and take corrective action in response to complaints 125 
from parents, guardians or legal representatives of a student with a disability who allege a 126 
violation of this article. 127 

(3)  Local educational institutions shall provide annual reports to the State Board of 128 
Education. 129 

(a) The first annual report shall include a self assessment of how many students with 130 
disabilities, including identification of the kind of disability, participate in school athletic 131 
programs and what accommodations have been made to ensure participation of such students 132 
in physical education or athletic programs.  The report shall also describe plans to 133 
affirmatively engage students with disabilities in its physical education and athletic 134 
programs.   135 

(b)  The annual reports shall detail how many students with disabilities have been 136 
included in athletic programs, including identification of the kind of disability, how many 137 
and what accommodations have been provided, what programs have been developed to 138 
provide opportunities for students with disabilities and how many students have participated 139 
in such programs, and what efforts have been made to affirmatively encourage the 140 
participation of students with disabilities in physical education and athletic programs.   141 

(c) Failure to submit required reports shall result in the State Board of Education 142 
directing the educational institution to take those steps necessary to comply with this article.  143 

(4) If, after providing a reasonable time period for compliance, the State Board of 144 
Education determines that an educational institution has failed to implement a corrective plan 145 
or has otherwise failed to comply with this statute, the State Board of Education may require 146 
that a team or teams within the educational institution or a specific school shall not 147 
participate in interscholastic or intercollegiate contests, including post-season athletic 148 
contests for students without disabilities or may require withholding of funds or 149 
disqualification from athletic events.    150 

(a)  Any withholding of funds shall be allotted in an amount that the State Board 151 
determines is sufficient to secure the educational institution’s compliance with this article. 152 

(b) In the event that funds are withheld pursuant to this paragraph, such funds  153 
may later be allotted to the local school system at such time as the state board  154 
determines that the local school system is in compliance with this article. 155 

(5)  The State Board of Education shall promulgate regulations to effectuate the 156 
purposes of this article and offer technical assistance to local education entities. 157 

(6)  The State Board of Education shall provide technical assistance to local 158 
educational institutions as deemed appropriate by the Board. 159 

(7) Nothing in this section shall be construed to limit rights granted under any 160 
existing state or federal statute, consent decree or any other settlement agreement entered into 161 
by a local or state governmental agency to address equity for students with disabilities in 162 
physical education or athletic programs. 163 

(8)  This section may be enforced against the State Board of Education or a local 164 
educational institution by a civil action for any available relief including injunctive relief or 165 
damages or both, which shall be independent of any other rights and remedies and which 166 
shall include a right to attorneys fees.  167 

(9) Adjustment Period: A recipient which operates or sponsors interscholastic, 168 
intercollegiate, club or intramural athletics at the elementary school level shall comply fully 169 
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with this statute as expeditiously as possible but in no event later than one year from the 170 
effective date of this statute. A recipient which operates or sponsors interscholastic, 171 
intercollegiate, club or intramural athletics at the secondary or postsecondary school level 172 
shall comply fully with this section as expeditiously as possible but in no event later than 173 
three years from the effective dates of this statute. 174 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law provides for gender equality in public school athletic programs.   
 
This Resolution: This resolution adds sections to the Education Code to provide students with 
disabilities equal access to public school athletic programs.   
 
The Problem:  Education Code section 49021 states “It is the intent of the Legislature that 
opportunities for participation in athletics be provided on an equitable basis to all students.”  
However, existing law does not provide students with disabilities equal access to interscholastic 
athletic programs.  Participation in athletic programs has proven long-term benefits.  Students 
with disabilities are currently denied these benefits because they are not included in school 
athletic programs.  Statistically, people with disabilities are less likely to find employment and 
more likely to have health problems as a result of or related to their disability.   Inclusion in 
athletic programs would address these issues while maximizing the participation of students with 
disabilities in all aspects of public education. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Cristina N. Rubke, One Maritime Plaza, 
18th Floor, San Francisco, CA 94111, (415) 421-6500, crubke@sflaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Cristina N. Rubke 
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Resolution 08-12-2009 
 
Reformed Good Samaritan Law 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code section 1799.102 to read as follows: 
 

§ 1799.102. 1 
No person who in good faith, and not for compensation, renders emergency care, 2 

medical and non medical, at the scene of an emergency shall be liable for any civil damages 3 
resulting from any act or omission. The scene of an emergency shall not include emergency 4 
departments and other places where medical care is usually offered.5 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The California Supreme Court recently held that Health and Safety Code Section 
1799.102 (the Good Samaritan law) applies only to medical care.  (Van Horn v. Watson (2008) 
45 Cal. 4th 322.) 
 
This Resolution:  This would include non medical emergency care provided by a person who is 
acting as a good Samaritan. 
 
The Problem:  The recent Supreme Court case of Van Horn v. Watson held for the first time that 
the Good Samaritan law does not apply to non medical assistance, including taking a person out 
of a vehicle after an accident.  As Justice Baxter’s dissent in Van Horn v. Watson expresses, this 
is contrary to the plain reading of the code and the public’s understanding of the law.  As a 
result, this amendment is needed to make clear that the “Good Samaritan” law applies to non 
medical situations and to avoid the argument whether the services are medical or non medical or 
mix. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not impact any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Marc L. Sallus, Oldman, Cooley, Leighton, 
Sallus, Gold & Birnberg LLP, 16133 Ventura Boulevard, Penthouse A, Encino, CA 91436-2447, 
818/986-8080, fax 818/789-0947, msallus@oclslaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Marc L. Sallus 
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Resolution 08-13-2009 
 
Medi-Cal Eligibility: Suspension of Benefits for Incarcerated Adult Enrollees 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to add Section 14011.11 to the Welfare and Institutions Code, to read as 
follows: 
 

§ 14011.11. 1 
(a) Benefits provided under this chapter to an individual 21 years of age or older who 2 

is an inmate of a public institution shall be suspended in accordance with Section 3 
1396d(a)(28)(A) of Title 42 of the United States Code as provided in subdivision (c). 4 

(b) County welfare departments shall be required to notify the department within 10 5 
days of receiving information that an individual 21 years of age or older on Medi-Cal in the 6 
county is or will be an inmate of a public institution. 7 

(c) If an individual 21 years of age or older who is a Medi-Cal beneficiary on the date 8 
he or she becomes an inmate of a public institution, his or her benefits under this chapter and 9 
under Chapter 8 (commencing with Section 14200) shall be suspended effective the date he 10 
or she becomes an inmate of a public institution. The suspension will end on the date he or 11 
she is no longer an inmate of a public institution. 12 

(d) Nothing in this section shall create a state-funded benefit or program. Health care 13 
services under this chapter and Chapter 8 (commencing with Section 14200) shall not be 14 
available to inmates of public institutions whose Medi-Cal benefits have been suspended 15 

under this section. 16 
(e) This section shall be implemented only if and to the extent allowed by federal law. 17 

This section shall be implemented only to the extent that any necessary federal approval of 18 
state plan amendments or other federal approvals are obtained. 19 

(f) If any part of this section is in conflict with or does not comply with federal law, 20 
this entire section shall be inoperable. 21 

(g) This section shall be implemented on January 1, 2011, or the date when all 22 
necessary federal approvals are obtained, whichever is later. 23 

(h) By January 1, 2011, or the date when all necessary federal approvals are obtained, 24 
whichever is later, the department, in consultation with the Chief Probation Officers of 25 
California and the County Welfare Directors Association, shall establish the protocols and 26 
procedures necessary to implement this section. 27 

(i) Notwithstanding Chapter 3.5 (commencing with Section 11340) of Part 1 of 28 
Division 3 of Title 2 of the Government Code, the department shall implement this section by 29 
means of all-county letters or similar instructions without taking regulatory action.  30 
Thereafter, the department shall adopt regulations in accordance with the requirements of 31 
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the 32 
Government Code. 33 

(j) If the Commission on State Mandates determines that this act contains costs 34 
mandated by the state, reimbursement to local agencies and school districts for those costs 35 
shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 36 
of the Government Code.37 
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(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law:  Welfare & Institutions Code section 14011.10 requires that Medi-Cal benefits 
provided to a person who is under age 21 be suspended, rather than terminated, while that person 
is incarcerated in a public institution.  Upon the inmate’s release, the Medi-Cal benefits will be 
automatically reinstated, without the need to re-apply.   
 
This Resolution:  This Resolution would extend that suspension status to incarcerated Medi-Cal 
enrollees who are over age 21. 
 
The Problem:  California releases a large number of prisoners back into the community each year 
(130,000 in 2007) with a parolee recidivism rate of 70%.  Corrections officials, health providers 
and community advocates are increasingly focused on promoting policies that support the 
successful re-entry of these released prisoners.  One simple way is to ensure that incarcerated 
Medi-Cal patients with chronic illnesses, mental illnesses and substance abuse problems are 
linked with services before they are released, to provide a continuum of care.  Currently, this 
population has to re-apply for benefits, a process which can take months.   

Most chronically ill prisoners are released with a very short supply of prescriptions.  
Without access to Medi-Cal, they are more likely to deteriorate. Lack of insurance forces people 
to seek expensive emergency services.  Interruptions in coverage increase the risk of avoidable 
hospitalization for conditions such as heart failure, diabetes and chronic obstructive pulmonary 
disease. (Bindman et al., Annals of Internal Medicine, 2008.) 

Those enrolled in Medicaid upon release are more likely “to receive services more 
quickly, and to receive more days of service than those without Medicaid in the 90 days after 
their release from jail.” Former prisoners with mental illness who are enrolled in Medicaid when 
released have fewer detentions in the following year than those without Medicaid enrollment. 
(Morrissey et al., Psychiatric Services, 2007.)  Newly released prisoners with health insurance 
have lower arrest rates. Conversely, those with unmet health needs have increased odds of being 
rearrested. (Freudenberg et al., American Journal of Public Health 2005).  A continuum of care 
reduces the risk of hospitalizations, relapse, and recidivism. 

Additionally, continuity of care for this at-risk population reduces unnecessary 
emergency room use and saves the administrative costs associated with processing new Medi-
Cal applications. 

Suspending, rather than terminating, Medi-Cal benefits of inmates over age 21 has 
widespread national support.  Federal policy encourages states to suspend rather than terminate 
SSI and Medicaid benefits during incarceration. In a 2001 memo, then Secretary of U.S. 
Department of Health and Human Services Tommy Thompson wrote "unless a state determines 
that an individual is no longer eligible for Medicaid, states must ensure that incarcerated 
individuals are returned to the Medicaid eligibility rolls immediately upon release.”  States that 



08-13-3 

have adopted a policy of suspension rather than termination include Colorado, New York, 
Oregon, and Washington. 

In 2007, the American Bar Association endorsed a resolution urging federal, state, local 
and territorial governments to adopt the Medicaid eligibility protocols supported here. For a copy 
of the recommendation and report visit:  
www.abanet.org/leadership/2007/annual/docs/hundredtwentytwo.doc 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Carol Strickman, Legal Services for 
Prisoners with Children, 1540 Market Street, Suite 490, San Francisco, CA 94102, Telephone: 
(415) 255-7036, ext. 324, FAX: (415) 552-3150, email: Carol@prisonerswithchildren.org 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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Resolution 08-14-2009 
 

Implement Voting Centers In California To Increase Voter Participation 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
that legislation be sponsored to repeal California Elections Code section 12282 and to amend 
section 12286 to read as follows: 
 

§12282 1 
Property exempted from taxation pursuant to Section 214 of the Revenue and 2 

Taxation Code shall be made available free of charge to the elections official for use as a 3 
polling place pursuant to Section 213.5 of the Revenue and Taxation Code. 4 
 5 
§ 12286.  6 

(a) At least 29 90 days prior to the election, the elections official shall do all of the 7 
following:  8 

(1) Establish permanent Voting Centers within counties that allow voters in a county 9 
to vote at any Voting Center within said county.  10 

(1) Establish a convenient number of election precincts within the affected 11 
jurisdiction. 12 

(2) Provide that these Voting Centers are located at or within publicly owned 13 
properties such as public schools, city offices, county offices, fire departments, etc.  14 

(2) Define the precinct boundaries. 15 
(3) Designate at least two permanent, conveniently located sites where voters with 16 

registration problems can cast their ballots.  17 
(3) Designate a polling place for each precinct. 18 
(4) Appoint for each Voting Center a Voting Center board pursuant to Sections 12302 19 

to 12304, inclusive. 20 
(4) Appoint for each precinct a precinct board pursuant to Sections 12302 to 12304, 21 

inclusive. 22 
(5) Notify the members of each Voting Center board of their appointment and the 23 

location of the Voting Center where they will serve. 24 
(5) Notify the members of each precinct board of their appointment and the location 25 

of the precinct and polling place where they will serve. 26 
(b) The elections official, in establishing precincts and defining their boundaries, 27 

shall, to the extent practicable, provide for a single polling place where a voter entitled to 28 
vote in more than one district may cast all of his or her ballots. 29 

 (c) In a landowner voting district, the county elections official shall designate the 30 
polling place at which a nonresident landowner shall vote.31 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  San Francisco Bay Area Chapter, National Lawyers Guild 
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STATEMENT OF REASONS 
 
Existing Law: Provides that voting precincts can be relocated for every election.  Furthermore, 
polling places can be located in private homes or non-profit organizations exempt from taxation 
under Section 214 of the Revenue and Taxation Code. 
   
This Resolution: Establishes the basic structure for Voting Centers and eliminates the precinct 
system of voting.  Voting Centers are located at convenient points throughout each county.  A 
voter may vote at ANY Voting Center within her county borders.  Several counties in Colorado 
have employed Voting Centers for several elections, and voter turnout has demonstrably 
increased.  The practical effects of Voting Centers include lessened voter travel time, less 
downtime for employers, less confusion for voters as their Voting Center would be permanent 
and stable, and decrease the need for Election workers.  Many California counties struggle to 
find and retain Election workers, which can lead to unresolved problems with ballots.   
 
The Problem: The overarching problem is low voter turnout, especially during special elections 
and off-year elections.  Low voter turnout is one result of the often-unstable precinct system of 
polling place establishment.  Here, we intend to first address logistical problems in the hope of 
increasing citizen participation in our democratic form of government.  Secondly, we hope 
decrease problems with undue influence upon voter decisions. 
 
First, many people do not work near their precincts and must struggle to obtain employer 
cooperation in order to get to their polling place during voting hours.  Despite laws that mandate 
employers to provide up to two hours for employees to vote, hardships still occur.  Second, 
polling places under the precinct system change from election to election.  Many voters go to the 
last place where they voted, only to find that it has moved to a location difficult to find or travel 
to.  All too often, these voters become discouraged and fail to cast a ballot.  
  
In addition, since fraternal organizations, religious institutions, and other non-profit entities, 
required by § 12282 to host precinct polling places, have engaged in actions designed to 
influence voter choices, it would enhance the civic nature of the ballot and reinforce the duty of 
the voter to make independent choices based on the facts of each issue and the positions of each 
candidate. 
 
IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule.  

AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 870 Market St, Suite 1264, 
San Francisco, CA 94102. (415) 397-1060, (415) 397-3077, rpkoch1@sbcglobal.net; Deborah 
Lagutaris, PO Box 420563, San Francisco, CA 94102, phone 415-305-9598, fax 415-397-3077, 
email deb@debocracy.org  
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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Resolution 08-15-2009 
 
Birth Certificate Gender Change – Elimination of Surgical Requirement 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Health & Safety Code Sections 103425 to read as 
follows: 

§ 103425 1 
Whenever a person born in this state (1) has been diagnosed as identifying as a member 2 

of a sex other than the sex of his or her birth by a psychologist, psychiatrist, physician, or 3 
other licensed medical professional qualified under the Harry Benjamin standards of care 4 
(promulgated by World Professional Association for Transgender Health) to render such an 5 
opinion or (2) has undergone surgical treatment for the purpose of altering his or her sexual 6 
characteristics to those of the opposite sex a sex other than the sex of his or her birth, a new 7 
birth certificate may be prepared for the person reflecting the change of gender and any 8 
change of name accomplished by an order of a court of this state, another state, the District of 9 
Columbia, or any territory of the United States.  A petition for the issuance of a new birth 10 
certificate in those cases shall be filed with the superior court. of the county where the 11 
petitioner resides.12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law:  The law currently imposes an onerous, impractical and discriminatory 
requirement that a person identifying as a member of the opposite gender undergo surgical 
treatment to alter his or her sexual characteristics in order to obtain a simple new birth certificate 
reflecting that person’s legitimate gender self-identity.  
 
This Resolution: This resolution would delete the requirement in Health & Safety Code Section 
103425 that a person identifying as a member of the opposite gender obtain surgery in order to 
obtain a gender change in that person’s birth certificate. 
 
The Problem:  The law currently requires a person to undergo expensive surgical operations in 
order to simply obtain a letter change (e.g., “M” to “F” or “F” to “M”) in that person’s birth 
certificate to conform to that person’s legitimate gender self-identity.  Some people are unable to 
undergo surgery because they cannot afford access to these health care options, and the Health & 
Safety Code unfairly discriminates between those who can afford to have these operations and 
those who cannot when it implies that such surgical operations are a legitimate pre-requisite to 
obtaining conformance of one’s birth certificate to one’s own gender identity.   
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The resolution solves this problem by providing that a much less expensive finding from a 
licensed psychologist, psychiatrist, physician or other licensed medical professional that a 
petitioner legitimately identifies as a member of the opposite sex and requires a change of gender 
on his or her birth certificate can form the basis for a petition for issuance of a new birth 
certificate reflecting this change.  Moreover, this resolution eliminates any need by any superior 
court to require any proof whatsoever that a petitioner has undergone any surgery whatsoever in 
order to grant a petition for issuance of a new birth certificate. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute or rule. 
 
AUTHOR OR PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & 
McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 
989-5900, Fax: (415) 989-0932, E-mail: sgilmore@cbmlaw.com with a copy to 
statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE: 
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Resolution 08-16-2009 
 
Business Establishment Definition Under Civil Rights Law 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Civil Code Section 51 to read as follows: 

§ 51 1 
(a) This section shall be known, and may be cited, as the Unruh Civil Rights Act. 2 
(b) All persons within the jurisdiction of this state are free and equal, and no matter 3 

what their sex, race, color, religion, ancestry, national origin, disability, medical condition, 4 
marital 5 
status, or sexual orientation are entitled to the full and equal accommodations, advantages, 6 
facilities, privileges, or services in all business establishments of every kind whatsoever. 7 
For purposes of the Unruh Civil Rights Act, “business establishment” includes private 8 
schools, religious and secular, as well as private social organizations. 9 

(c) This section shall not be construed to confer any right or privilege on a person that 10 
is conditioned or limited by law or that is applicable alike to persons of every sex, color, race, 11 
religion, ancestry, national origin, disability, medical condition, marital status, or sexual 12 
orientation. 13 

(d) Nothing in this section shall be construed to require any construction, alteration, 14 
repair, structural or otherwise, or modification of any sort whatsoever, beyond that 15 
construction, 16 
alteration, repair, or modification that is otherwise required by other provisions of law, to any 17 
new or existing establishment, facility, building, improvement, or any other structure, nor 18 
shall 19 
anything in this section be construed to augment, restrict, or alter in any way the authority of 20 
the State Architect to require construction, alteration, repair, or modifications that the State 21 
Architect otherwise possesses pursuant to other laws. 22 

(e) For purposes of this section: 23 
(1) "Disability" means any mental or physical disability as defined in Sections 12926 24 

and 12926.1 of the Government Code. 25 
(2) "Medical condition" has the same meaning as defined in subdivision (h) of Section 26 

12926 of the Government Code. 27 
(3) "Religion" includes all aspects of religious belief, observance, and practice. 28 
(4) "Sex" has the same meaning as defined in subdivision (p) of Section 12926 of the 29 

Government Code. 30 
(5) "Sex, race, color, religion, ancestry, national origin, disability, medical condition, 31 

marital status, or sexual orientation" includes a perception that the person has any particular 32 
characteristic or characteristics within the listed categories or that the person is associated 33 
with a person who has, or is perceived to have, any particular characteristic or characteristics 34 
within the 35 
listed categories. 36 
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(6) "Sexual orientation" has the same meaning as defined in subdivision (q) of Section 37 
12926 of the Government Code. 38 

(f) A violation of the right of any individual under the Americans with Disabilities Act 39 
of 1990 (Public Law 101-336) shall also constitute a violation of this section.40 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law:  The law currently allows religious and nonprofit organizations to be excluded 
from the definition of “business establishments” in the Unruh Civil Rights Act (Cal. Civ. Code § 
51(b)).  
 
This Resolution: This resolution would amend Section 51 of the California Civil Code to provide 
that the definition of “business establishment” shall not exclude private schools and private 
social organizations. 
 
The Problem:  Currently, the Unruh Civil Rights Act allows private schools and private social 
organizations to discriminate against protected classes based on these entities’ exemption from 
the definition of “business establishment” even though these entities provide the same services as 
public schools and public social organizations that meet the Act’s definition of “business 
establishment” and that are therefore prohibited from discriminating against protected classes.  
The exemption of private schools and private social organizations from the “business 
establishment” definition allows these entities to violate the civil rights of Californians free of 
consequence, including the expulsion of students on the grounds that they are lesbians as in the 
case Jane Doe v. California Lutheran High School Association (2009) 170 Cal. App. 4th 828. 
 
This resolution solves this problem by closing the loophole in the Unruh Civil Rights Act that 
allows private schools and private social organizations to discriminate on the basis of “sex, race, 
color, religion, ancestry, national origin, disability, medical condition, marital status, or sexual 
orientation.”  Cal. Civ. Code section 51(a).  California passed the Unruh Civil Rights Act to 
protect people from discrimination, not to protect any private school or private social 
organization’s right to discriminate on a prohibited basis. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Peter Catalanotti, c/o Manning, Marder 
Kass Elrod & Ramirez LLP, One California, Suite 1100, San Francisco, CA 94111, Phone: (415) 
217-6990, Fax: (415) 217-6999, E-mail: pcc@mmker.com.  Shay Aaron Gilmore, c/o Carroll, 
Burdick & McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, 
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Phone: (415) 989-5900; Fax: (415) 989-0932. Email: sgilmore@cbmlaw.com; Shay Aaron 
Gilmore, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 94102, Phone: (415) 865-
5620, Fax: (415) 520-0708, Email: statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE: 
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Resolution 08-17-2009 
 
Amendment of Initiative Process to Protect Fundamental Rights 
 
RESOLVED that the Conference of Delegates of California Bar Associations  recommends that 
legislation be sponsored to propose to the electors an amendment to Article II, Section 8 of the 
California Constitution as follows: 

Art II, § 8:   1 
  (a)  The initiative is the power of the electors to propose statutes and amendments to 2 
the Constitution and to adopt or reject them.  3 

(b)  An initiative measure may be proposed by presenting to the Secretary of State a 4 
petition that sets forth the text of the proposed statute or amendment to the Constitution and 5 
is certified to have been signed by electors equal in number to 5 percent in the case of a 6 
statute, and 8 percent in the case of an amendment to the Constitution, of the votes for 7 
all candidates for Governor at the last gubernatorial election. 8 

(c)  The Secretary of State shall then submit the measure at the next general election 9 
held at least 131 days after it qualifies or at any special statewide election held prior to that 10 
general election. The Governor may call a special statewide election for the measure.  11 

(d)  An initiative measure embracing more than one subject may not be submitted to 12 
the electors or have any effect. 13 

(e)  An initiative measure shall not include or exclude any political subdivision of the 14 
State from the application or effect of its provisions based upon approval or disapproval of 15 
the initiative measure, or based upon the casting of a specified percentage of votes in favor of 16 
the measure, by the electors of that political subdivision. 17 

(f)  An initiative measure shall not contain alternative or cumulative provisions 18 
wherein one or more of those provisions would become law depending upon the casting of a 19 
specified percentage of votes for or against the measure.  20 

(g)  An initiative measure that eliminates or restricts the constitutionally-embodied 21 
fundamental rights of any citizen or group of citizens but not all citizens may not be 22 
submitted to the electors or have any effect.23 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS 

Existing Law:  Under existing law, there is no explicit bar to initiatives that seek to eliminate or 
restrict the constitutionally-guaranteed fundamental rights of individual citizens or a group of 
citizens.        

This Resolution:  Seeks to create a safeguard so that voters cannot use the initiative process to 
eliminate or restrict constitutionally-guaranteed fundamental rights, such as due process and 
equal protection, from any individual citizen or group of citizens.  
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The Problem:  Currently, the State Constitution does not explicitly limit the power of the people 
when acting through the initiative process to target individuals or minority groups and eliminate 
the fundamental rights of those individuals or minority groups.  This has led most recently to 
Proposition 8 which, if not overturned by the California Supreme Court, will strip the 
fundamental right to marry from lesbians and gay men.  If this is allowed to happen, any other 
unpopular minority could also be targeted for disparate treatment just by use of the initiative 
process.    

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:   Jo Hoenninger, Hoenninger Law, 2358 
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com with a copy to statebar@balif.org; Shay Gilmore, c/o BALIF, 1800 Market 
Street, Box 47, San Francisco, CA 94102, Phone (415)989-5900, Fax: (415) 989-0932, Email: 
statebar@balif.org. 

RESPONSIBLE FLOOR DELEGATE:  Jo Hoenninger. 
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Resolution 09-01-2009  
 
Termination Of Deposit Of Estate Planning Document 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Probate Code section 732 to read as follows: 
 

§732  1 
(a) An attorney may terminate a deposit under this section if the attorney has mailed 2 

notice to reclaim the document to the depositor's last known address and the depositor has 3 
failed to reclaim the document within 90 days after the mailing. When a deposit is terminated 4 
pursuant to this subdivision, the attorney shall no longer have a duty to use ordinary care for 5 
the preservation of the document and may destroy the document. In the alternative, the 6 
document may be transferred to the clerk of the superior court of the county of the depositor's 7 
last known domicile.  The attorney shall advise the clerk that the document is being 8 
transferred pursuant to Section 732. 9 
  (b) Subject to subdivision (f), an attorney may terminate a deposit under this section 10 
by transferring the document to another attorney. All documents transferred under this 11 
subdivision shall be transferred to the same attorney. 12 
  (c) Subject to subdivision (f), if an attorney is deceased, lacks legal capacity, or is no 13 
longer an active member of the State Bar, a deposit may be terminated under this section by 14 
transferring the document to the clerk of the superior court of the county of the depositor's 15 
last known domicile.  The attorney shall advise the clerk that the document is being 16 
transferred pursuant to Section 732. 17 
  (d) An attorney may not accept a fee or compensation from a transferee for 18 
transferring a document under this section.  An attorney may charge a fee for receiving a 19 
document under this section. 20 
  (e) Transfer of a document by an attorney under this section is not a waiver or breach 21 
of any privilege or confidentiality associated with the document, and is not a violation of the 22 
rules of professional conduct.  If the document is privileged under Article 3 (commencing 23 
with Section 950) of Chapter 4 of Division 8 of the Evidence Code, the document remains 24 
privileged after the transfer. 25 
  (f) If the document is a will and the attorney has actual notice that the depositor has 26 
died, the attorney may terminate a deposit only as provided in Section 734.27 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides means for termination of a deposit of estate planning documents with an 
attorney. If the client fails to claim the document after written notice, the attorney may terminate 
the deposit. When the deposit is terminated, the attorney no longer has an obligation to use 
ordinary care to preserve the document. The statute provides that a deceased, incapacitated or 
inactive attorney may transfer the documents to the court clerk. An active attorney may not do 
so.  
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This Resolution: Amends Probate Code section 732(a) to provide that when an attorney notifies 
the depositor to reclaim a document and the depositor fails to do so, the deposit is terminated and 
the attorney no longer is under a duty to use ordinary care to preserve the document and may 
destroy the document. In the alternative the attorney may transfer the document to the court clerk 
of the depositor’s last known domicile. 
 
The Problem: Under existing law, attorneys have a duty to take reasonable steps to safeguard 
client estate planning documents deposited with the attorney. The deposit can only be terminated 
as provided in the statutes. The existing statute allows a deposit to be terminated if the attorney 
mails notice to reclaim the document to the depositor at the depositor’s last known address and 
the depositor fails to do so within 90 days. There is no longer a statutory requirement that the 
document be preserved. Certain ethics committees have advised that the duty to use ordinary 
care to preserve the document continues in spite of the statutory termination of the deposit. The 
statute allows an attorney who dies, is incapacitated or becomes inactive to terminate a deposit 
by transferring the document to the clerk of the superior court of the depositor’s domicile. That a 
living, active and competent attorney cannot similarly terminate a deposit after notice and 
inaction by the client, makes no sense. The proposed changes clarify the attorney’s duties after 
termination of the deposit and provide for a reasonable means of enhancing client protection by 
adding an alternative provision allowing transfer of the document to the superior court clerk after 
the depositor is given notice and fails to reclaim the document. 
 
IMPACT STATEMENT:  
This resolution does not impact any other statute, rule or regulation. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.377.5443; fax: 510.525.5517; e-mail phf@phfabian.com 

RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
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RESOLUTION 10-01-2009 
 
Financial Responsibility Laws: Requirements of Policy or Bond 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code Section 16056 to read as follows: 
 

§ 16056  1 
(a) No policy or bond shall be effective under Section 16054 unless issued by an 2 

insurance company or surety company admitted to do business in this state by the Insurance 3 
Commissioner, except as provided in subdivision (b) of this section, nor unless the policy or 4 
bond is subject, if the accident has resulted in bodily injury or death, to a limit, exclusive of 5 
interest and costs, of not less than fifteen thousand dollars ($15,000) forty thousand dollars 6 
($40,000) because of bodily injury to or death of one person in any one accident and, subject 7 
to that limit for one person, to a limit of not less than thirty thousand dollars ($30,000) eighty 8 
thousand dollars ($80,000) because of bodily injury to or death of two or more persons in any 9 
one accident, and, if the accident has resulted in injury to, or destruction of property, to a 10 
limit of not less than five thousand dollars ($5,000) six thousand dollars ($6,000) because of 11 
injury to or destruction of property of others in any one accident. 12 

(b) No policy or bond shall be effective under Section 16054 with respect to any 13 
vehicle which was not registered in this state or was a vehicle which was registered 14 
elsewhere than in this state at the effective date of the policy or bond or the most recent 15 
renewal thereof, unless the insurance company or surety company issuing the policy or bond 16 
is admitted to do business in this state, or if the company is not admitted to do business in 17 
this state, unless it executes a power of attorney authorizing the department to accept service 18 
on its behalf of notice or process in any action upon the policy or bond arising out of an 19 
accident mentioned in subdivision (a). 20 

(c) Any nonresident driver whose driving privilege has been suspended or revoked 21 
based upon an action that requires proof of financial responsibility may, in lieu of providing a 22 
certificate of insurance from a company admitted to do business in California, provide a 23 
written certificate of proof of financial responsibility that is satisfactory to the department, 24 
covers the operation of a vehicle in this state, meets the liability requirements of this section, 25 
and is from a company that is admitted to do business in that person's state of residence.26 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law provides: “No policy or bond shall be effective under Section 16054 
unless issued by an insurance company or surety company admitted to do business in this state 
by the Insurance Commissioner, except as provided in subdivision (b) of this section, nor unless 
the policy or bond is subject, if the accident has resulted in bodily injury or death, to a limit, 
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exclusive of interest and costs, of not less than fifteen thousand dollars ($15,000) because of 
bodily injury to or death of one person in any one accident and, subject to that limit for one 
person, to a limit of not less than thirty thousand dollars ($30,000) because of bodily injury to or 
death of two or more persons in any one accident, and, if the accident has resulted in injury to, or 
destruction of property, to a limit of not less than five thousand dollars ($5,000) because of 
injury to or destruction of property of others in any one accident.” 
 
This Resolution: The proposed amendments would update statutory minimum auto liability 
insurance coverage consistent with price inflation as measured by the Consumer Price Index 
(CPI) published by the U.S. Bureau of Labor Statistics. 
 
The Problem: The statutory minimum coverage ($15,000/$30,000 for persons and $5,000 for 
property damage) has not changed since 1984 when the law was enacted. (King v. Meese (1987) 
43 Cal. 3d 1217, 1221, fn 1). Between 1984 and 2008, the CPI for medical care service increased 
284 percent, and the CPI for motor vehicle repair increased 133 percent.  If the statutory 
minimum were increased accordingly, the new statutory minimums would be $42,600/$85,200 
for persons and $6,650 for property damage. 

The quasi-public nature of the insurance business, as recognized in the Financial 
Responsibility Law (Veh. C. §§16000 et seq.), has resulted in legislatively imposed insurance 
protection for persons who suffer injury or death on the highways from financially irresponsible 
drivers. (2 Witkin Summ. Cal. Law 10th Ed., Insurance §14 citing Barrera v. State Farm Mut. 
Auto. Ins. Co. (1969) 71 Cal. 2d 659; State Farm Mut. Auto. Ins. Co. v. Allstate Ins. Co. (1970) 9 
Cal. App.3d 508, 522).  The primary purpose of the Law is to assure compensation for bodily 
injury or property damage caused by motor vehicle owners and operators. (2 Witkin Summ. Cal. 
Law 10th Ed., Insurance §14 citing Mercury Ins. Group v. Superior Court (1998) 19 Cal. 4th 
332, 341).   

This amendment is consistent with the purpose of the Financial Responsibility Law, 
which is to assure compensation for injuries sustained in auto accidents. 
 
IMPACT STATEMENT 
 
This resolution would affect Insurance Code § 11580.2(a)(1) which references Vehicle Code § 
16056 as setting forth the minimum amount of uninsured/underinsured motorist coverage. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Caitlin Whitwell, Mezzetti Law Firm, 31 E. 
Julian St., San Jose, CA 95112, Ph.: (408) 279-8400, E-mail: caitlin@mezzettilaw.com  
 
RESPONSIBLE FLOOR DELEGATE:  Caitlin Whitwell 
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Resolution 10-02-2009 
 
Fairness In Medical Coverage Provided To Transgender Individuals 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code sections 1367.63, 1367.64, 1367.65, 
and 1367.66 and to add sections 1367.666 and 1367.667 to the Health and Safety Code to read as 
follows: 
 

§ 1367.63 1 
 (a) Every health care service plan contract, except a specialized health care service 2 
plan contract, that is issued, amended, renewed, or delivered in this state on or after July 1, 3 
1999, shall cover reconstructive surgery, as defined in subdivision (c), that is necessary to 4 
achieve the purposes specified in paragraphs (1) or (2) of subdivision (c).  Nothing in this 5 
section shall be construed to require a plan to provide coverage for cosmetic surgery, as 6 
defined in subdivision (d). 7 
 (b) No individual, other than a licensed physician competent to evaluate the specific 8 
clinical issues involved in the care requested, may deny initial requests for authorization of 9 
coverage for treatment pursuant to this section.  For a treatment authorization request 10 
submitted by a podiatrist or an oral and maxillofacial surgeon, the request may be reviewed 11 
by a similarly licensed individual, competent to evaluate the specific clinical issues involved 12 
in the care requested. 13 

(c) "Reconstructive surgery" means surgery performed to correct or repair abnormal 14 
structures of the body caused by congenital defects, developmental abnormalities, trauma, 15 
infection, tumors, gender identity disorder or disease to do either of the following: 16 
     (1) To improve function. 17 
     (2) To create a normal appearance, to the extent possible. 18 

(d) "Cosmetic surgery" means surgery that is performed to alter or reshape normal 19 
structures of the body in order to improve appearance. 20 

(e) In interpreting the definition of reconstructive surgery, a health care service plan 21 
may utilize prior authorization and utilization review that may include, but need not be 22 
limited to, any 23 
of the following: 24 
     (1) Denial of the proposed surgery if there is another more appropriate 25 
surgical procedure that will be approved for the enrollee. 26 
     (2) Denial of the proposed surgery or surgeries if the procedure or procedures, 27 
in accordance with the standard of care as practiced by physicians specializing in 28 
reconstructive surgery, offer only a minimal improvement in the appearance of the enrollee. 29 
     (3) Denial of payment for procedures performed without prior authorization. 30 
     (4) For services provided under the Medi-Cal program (Chapter 7 31 
(commencing with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions 32 
Code), denial of the proposed surgery if the procedure offers only a minimal improvement in 33 
the appearance of the 34 
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enrollee, as may be defined in any regulations that may be promulgated by the State 35 
Department of Health Services. 36 
 37 
§ 1367.64.   38 

(a) Every individual or group health care service plan contract, except for a 39 
specialized health care service plan contract, that is issued, amended, or renewed on or after 40 
January 1, 1999, 41 
shall be deemed to provide coverage for the screening and diagnosis of prostate cancer, 42 
including, but not limited to, prostate-specific antigen testing and digital rectal examinations, 43 
when medically necessary and consistent with good professional practice. 44 

(b) The medical procedures and testing described in this section will not be denied to 45 
any male-to-female transgender enrollee solely on the basis of the enrollee’s identification as 46 
a woman.  Any administrative processes or procedures necessary to ensure compliance with 47 
this provision shall be promptly instituted.  48 

(b) (c) Nothing in this section shall be construed to establish a new mandated benefit 49 
or to prevent application of deductible or copayment provisions in a policy or plan, nor shall 50 
this section be construed to require that a policy or plan be extended to cover any other 51 
procedures under an individual or a group health care service plan contract.  Nothing in this 52 
section shall be construed to authorize an enrollee to receive the services required to be 53 
covered by this section if those services are furnished by a nonparticipating provider, unless 54 
the enrollee is referred to that provider by a participating physician or nurse practitioner 55 
providing care. 56 
 57 
§ 1367.65.   58 

(a) On or after January 1, 2000, every health care service plan contract, except a 59 
specialized health care service plan contract, that is issued, amended, delivered, or renewed 60 
shall be deemed to provide coverage for mammography for screening or diagnostic purposes 61 
upon referral by a participating nurse practitioner, participating certified nurse midwife, or 62 
participating physician, providing care to the patient and operating within the scope of 63 
practice provided under existing law.  64 

(b) The medical procedures and testing described in this section will not be denied to 65 
any transgender enrollee solely on the basis of the enrollee’s identification as a man.  Any 66 
administrative processes or procedures necessary to ensure compliance with this provision 67 
shall be promptly instituted. 68 

(b) (c)  Nothing in this section shall be construed to prevent application of copayment 69 
or deductible provisions in a plan, nor shall this section be construed to require that a plan be 70 
extended to cover any other procedures under an individual or a group health care service 71 
plan contract.  Nothing in this section shall be construed to authorize a plan enrollee to 72 
receive the services required to be covered by this section if those services are furnished by a 73 
nonparticipating provider, unless the plan enrollee is referred to that provider by a 74 
participating physician, nurse practitioner, or certified nurse midwife providing care. 75 
 76 
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§ 1367.66.   77 
(a) Every individual or group health care service plan contract, except for a 78 

specialized health care service plan, that is issued, amended, or renewed, on or after January 79 
1, 2002, and that includes coverage for treatment or surgery of cervical cancer shall also be 80 
deemed to provide coverage for an annual cervical cancer screening test upon the referral of 81 
the patient's physician and surgeon, a nurse practitioner, or certified nurse midwife, providing 82 
care to the patient and operating within the scope of practice otherwise permitted for the 83 
licensee. 84 

(b) The coverage for an annual cervical cancer screening test provided pursuant to 85 
this section shall include the conventional Pap test, a human papillomavirus screening test 86 
that is approved by the federal Food and Drug Administration, and the option of any cervical 87 
cancer screening test approved by the federal Food and Drug Administration, upon the 88 
referral of the patient's health care provider.  89 

(c) The medical procedures and testing described in this section will not be denied to 90 
any female-to-male transgender enrollee solely on the basis of the enrollee’s identification as 91 
a man.  Any administrative processes or procedures necessary to ensure compliance with this 92 
provision shall be promptly instituted.   93 

(d) Nothing in this section shall be construed to establish a new mandated benefit or 94 
to prevent application of deductible or copayment provisions in an existing plan contract. The 95 
Legislature intends in this section to provide that cervical cancer screening services are 96 
deemed to be covered if the plan contract includes coverage for cervical cancer treatment or 97 
surgery. 98 
 99 
§ 1367.666.   100 

Every individual or group health care service plan contract, except for a specialized 101 
health care service plan contract, that is issued, amended, delivered, or renewed on or after 102 
January 1, 2009, will provide coverage for all surgical procedures necessary to treat 103 
medically-diagnosed gender identity disorder. 104 
 105 
§ 1367.667.   106 

Every individual or group health care service plan contract, except for a specialized 107 
health care service plan contract, that is issued, amended, delivered, or renewed on or after 108 
January 1, 2009, will provide coverage for all prescribed hormone treatments for medically-109 
diagnosed gender identity disorder.110 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS 

Existing Law:  Allows discrimination in the provision of healthcare on the basis of an 
individual’s identification with a gender other than his or her birth gender.   
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This Resolution:  Would require health care service plans to provide care for 
transgender enrollees on an equal basis with non-transgender enrollees.  

The Problem: Transgender individuals face tremendous difficulties in obtaining quality 
healthcare that includes treatment for health concerns related to gender identity 
disorder.  Virtually all health insurance providers and health maintenance organizations 
exclude sex-change surgeries to treat gender identity disorder as either pre-existing 
conditions or as “cosmetic” surgery.  Contrast this with the fact that these same insurers 
and health maintenance organizations cover surgery to (re-)assign a sex to an infant 
who is born intersexed, as well as cover hormone therapy for non-transgender 
individuals.  See San Francisco Human Rights Commission, A HUMAN RIGHTS 
INVESTIGATION INTO THE MEDICAL “NORMALIZATION” OF INTERSEX PEOPLE, April 28, 
2005.  This exclusion of coverage for a serious medical condition is irrational and 
patently unfair.            
 In addition, healthcare providers often refuse to provide screening for potentially 
life-threatening medical conditions arising from the birth gender of the transgender 
individual.  For example, male-to-female transgender individuals are often denied 
coverage and/or testing and screening for prostate cancer.  Likewise, female-to-male 
transgender individuals are often denied coverage and/or testing and screening for 
cervical cancer as well as for breast cancer.  These denials are due at least in part to the 
fact that the insurance codes used (on both electronic and paper forms) to refer patients 
for screening and testing are restricted to the gender declared by the individual 
subscriber of the insurance contract.  If a female-to-male transgender individual has 
enrolled with his insurer as a male, or transitioned to maleness while enrolled and 
informed his insurer of this fact, the health care codes attached to his medical record 
will only reflect male anatomical parts and conditions.  Currently, health care service 
plans are under no onus to correct this problem.  This resolution will address the 
problems discussed by allowing transgender individuals to obtain the healthcare that 
they need.  

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Jo Hoenninger, HoenningerLaw, 
2358 Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-
0096, Email: Jo@HLawSF.com with a copy to statebar@balif.org; Shay Aaron Gilmore, 
c/o Carroll, Burdick & McDonough LLP, 44 Montgomery Street, Suite 400, San 
Francisco, CA 94104, Phone: (415) 989-5900, Fax: (415) 989-0932, E-mail: 
sgilmore@cbmlaw.com with a copy to statebar@balif.org. 

RESPONSIBLE FLOOR DELEGATE: 
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Resolution 11-01-2009 
 

Submitted Decision Pending More Than 90 Days 
 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council add California Rules of Court, rule 2.910 to read as follows: 
 

Rule 2.910.   1 
 Duty of Counsel and Pro Se Litigants When Cause Remains Pending And 2 
Undetermined for More Than 90 Days After Submission for Decision. 3 
 (a)  When any cause remains pending and undetermined for more than 90 days after it 4 
is deemed submitted to a judge or commissioner pursuant to Rule 2.900, then all counsel and 5 
all parties representing themselves shall, within ten (10) days after the end of the month in 6 
which the 90-day period has expired, file with the judge or commissioner a joint request that 7 
such determination be made without further delay.  A copy of the request shall be delivered  8 
to the presiding judge of the trial court.  If there is no presiding judge or if the presiding 9 
judge is the subject of the request, the request shall be delivered to the Commission on 10 
Judicial Performance. 11 
 (b)  In the event one or more of the counsel or parties fails or refuses to join in the 12 
request referred to in paragraph (a) above for any reason, such request shall be sent by the 13 
remaining counsel or parties to the presiding judge of the trial court rather than to the judge 14 
or commissioner directly.  If there is no presiding judge or if the presiding judge is the 15 
subject of the request,  the request shall be delivered to the Commission on Judicial 16 
Performance.17 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Government Code section 68210 provides: “No judge of a court of record shall 
receive his salary unless he shall make and subscribe before an officer entitled to administer 
oaths, an affidavit stating that no cause before him remains pending and undetermined for 90 
days after it has been submitted for decision.” However, there is no other legal assurance that a 
court or commissioner will actually decide the case within 90 days, and no remedy for the 
litigants in case a court or commissioner does not comply. 
 
This Resolution:  Provides a mechanism for parties to jointly present to the delinquent judge or 
commissioner, and simultaneously to the presiding judge of the trial court, notice that a matter 
has remained pending more than 90 days after submission for decision, in order to secure a 
prompt decision without prejudicing the interests of any party.  Further it provides a mechanism 
for parties to proceed even if not all parties agree to join in the request for prompt disposition. 
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The Problem: Occasionally judges in courts of record and commissioners have failed to decide 
cases within 90 days of submission for decision.  If judges repeatedly fail to decide cases within 
90 days of submission, and execute requisite affidavits declaring that no cause remained pending 
and undetermined before him or her for 90 days after submission (in order to receive their 
salary), the California Supreme Court has ruled that this is a failure to perform one’s duties and 
is grounds for public censure or other sanction. In re Jensen (1978) 24 Cal.3d 72.  However, the 
failure to timely decide cases does not afford a basis to attack the decision that is ultimately 
reached. Hassanally v. Firestone (1996) 51 Cal.App.4th 1241. 
 No remedy currently exists for the litigants to secure a timely decision when the matter 
remains undetermined.  Any litigant who raises the issue unilaterally currently risks incurring the 
displeasure of the judge or commissioner who has not yet ruled on a matter. Time may, in fact, 
be of great consequence to the litigant, and the prospect that – someday – the delinquent judge or 
commissioner will be sanctioned provides scant comfort. 
 This Rule of Court would impose a duty on all counsel and pro se litigants to raise the 
issue, so that no single counsel or litigant risks incurring the displeasure of the delinquent 
judicial officer by raising the issue.  It also provides the mechanism for counsel and parties to 
proceed even if all counsel and parties fail to join.  It is based in part on the language of Rule 83-
9.2 of the Local Rules of the U.S. District Court for the Central District of California. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other laws, rules or statutes. 
 
AUTHOR AND/OR PERMANENT CONTACT:   Michael H. White, 11024 Balboa Blvd. 
#615, Granada Hills, CA 91344, (818) 368-0444, mhw4law@gmail.com and Howard S 
Fredman, Fredman /Lieberman LLP, 1875 Century Park East, Suite 2200, Los Angeles, CA 
90067, (310) 226-6796, hsflawyer@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael H. White 
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Resolution Temp-11-02-2009 
 
Pro Bono Consideration in Waiver of Fees and Costs 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
California Rules of Court Rule 3.52 be amended to read as follows: 
 

§3.52 1 
(a) Mandatory  2 
The court must grant an application to proceed in forma pauperis and must waive 3 

payment of court fees and costs listed in rule 3.61, and must waive payment of those 4 
additional court fees and costs listed in rule 3.62 that the court finds necessary, if the 5 
applicant meets the standards of eligibility established by Government Code section 6 
68511.3(a)(6)(A) or (a)(6)(B).  7 

(b) Discretionary 8 
Except for an order required under (a), the court may make an order granting an 9 

application to proceed in forma pauperis under Government Code section 68511.3 or 10 
otherwise.  When reviewing such an order, the court will consider whether counsel for the 11 
applicant is representing applicant on a pro bono basis and weigh that fact in favor of 12 
granting the application. The order may waive payment of part or all of the fees and costs and 13 
may provide that a lien exists on any money recovered by the applicant for any waived fees 14 
and costs, which shall be deemed to be taxable costs. 15 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Women Lawyers of Sacramento 
 
STATEMENT OF REASONS: 
 
Existing Law: Requires the court to grant application in specific instances and allows the court, 
in its discretion, to grant an application when it would be appropriate because the litigant is 
unable to proceed without using money that is necessary for the use of the litigant or the 
litigant’s family to provide for the common necessaries of life.  
 
This Resolution: Specifically directs the court to consider the fact that the attorney is serving the 
client on a pro bono basis in situation where the court may, in its discretion, grant an application 
for waiver of fees and costs to that litigant.  
 
The Problem: There is only one legal aid attorney for every 8,000 poor Californians. As 
attorneys, we need to increase the amount of hours and cases we take on a pro bono basis to help 
protect the under-represented people of California. Often times, and especially in this economy, 
attorneys are unwilling to offer services on a pro bono basis because of the costs and expense 
involved. This resolution will help to ease the financial impact for those attorneys choosing to 
serve on a pro bono basis by asking the Courts to consider their pro bono service when 
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considering whether the waive fees and costs for a particular applicant. This will have a direct 
impact on the financial sacrifice of pro bono attorneys and help to increase the access to justice 
for many under represented persons.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Jessica J. Snyder, 1746 Stebbing Dr. 
Roseville, CA 95747, 916-872-5960, forjjs@surewest.net 
 
RESPONSIBLE FLOOR DELEGATE: Jessica J. Snyder 
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Resolution 11-03-2009 
 
Administrative Law Judges: Fairness in Peremptory Challenges  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 11425.40 to read as follows: 
 
§ 11425.40 
 (a) The presiding officer is subject to disqualification for bias, prejudice, or interest in the 
proceeding. 
 (b) It is not alone or in itself grounds for disqualification, without further evidence of 
bias, prejudice, or interest, that the presiding officer: 
 (1) Is or is not a member of a racial, ethnic, religious, sexual, or similar group and the 
proceeding involves the rights of that group. 
 (2) Has experience, technical competence, or specialized knowledge of, or has in any 
capacity expressed a view on, a legal, factual, or policy issue presented in the proceeding. 
 (3) Has as a lawyer or public official participated in the drafting of laws or regulations or 
in the effort to pass or defeat laws or regulations, the meaning, effect, or application of which is 
in issue in the proceeding. 
 (c) The provisions of this section governing disqualification of the presiding officer also 
govern disqualification of the agency head or other person or body to which the power to hear or 
decide in the proceeding is delegated. 
 (d) An agency that conducts an adjudicative proceeding may provide by regulation for 
peremptory challenge of the presiding officer and in situations where the presiding officer is an 
administrative law judge, shall so provide. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  John Wagner, Joan Stone, Jay-Allen Eisen, Emory King, Borden Webb, 
Karen Goodman, Summer Haro, Kelly Borelli, Jennifer Kaufman, Robert Sullivan 
 
STATEMENT OF REASONS: 
 
Existing Law:  Allows, but does not require, administrative hearing agencies to provide for 
peremptory challenges of the presiding officer in an adjudicatory proceeding. The Department of 
General Services’ (DGS) Office of Administrative Hearings (OAH), which may hold the most 
administrative hearings in the state, provides for peremptory challenges as do many other state 
hearing agencies. The Department of Health Care Services’ (DHCS) Office of Administrative 
Hearings and Appeals (OAHA), however, does not. This causes a great burden on administrative 
litigants before the DHCS OAHA or other agencies that do not provide peremptory challenges 
because, in order to challenge an administrative law judge, they must prepare detailed 
declarations, typically including extensive hearing transcript documentation. The compilation 
and preparation of such materials is very time consuming and expensive. In superior court, on 
the other hand, civil litigants are allowed peremptory challenges pursuant to Code of Civil 
Procedure section 170.6.   
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This Resolution:  Grants the same rights to administrative litigants appearing before an 
administrative law judge.  Nothing in this Resolution requires peremptory challenges where 
agency members, individually or collectively, sit as the presiding officer of an adjudicative 
proceeding; this Resolution is limited solely to administrative law judges. This Resolution would 
greatly reduce, and perhaps eliminate, the need for requests to disqualify administrative law 
judges for cause.   
 
The Problem:  Is exemplified in the case of Sutter Medical Center Sacramento (SMCS) v. 
Shewry, Sacramento Superior Court Case No. 07CS00583.  In this administrative proceeding 
before the DHCS OAHA, no peremptory challenge was available. SMCS filed a voluminous 
request for disqualification of an administrative law judge, with detailed declarations and 
extensive pages of evidentiary support from transcripts. The challenged administrative law judge 
responded to this detailed request for disqualification with a brief order that did not address any 
of the specific grounds raised and that denied disqualification with a conclusory finding of no 
bias, no prejudice, and no interest in the proceeding. SMCS sought reconsideration before the 
OAHA Chief Administrative Law Judge, who ruled that no administrative review of an 
administrative law judge’s finding against disqualification was available. SMCS then had to 
proceed to Superior Court, at significant time and expense, to litigate and obtain an order 
requiring disqualification of the administrative law judge. This not only caused significant 
expense, but the administrative delays related to implementing the court’s writ were significant, 
further delaying a decision on the merits of the case. 
 
Administrative litigants should not be put through such obstacles. The OAH system under DGS 
of having peremptory challenges has worked with great success. There is no reason now why all 
agencies should not provide for peremptory challenges of administrative law judges. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  John P. Wagner, Nossaman LLP, 
915 L Street, Suite 1000, Sacramento, California 95814; voice (916) 442-8888; fax (916) 442-
0382; email jwagner@nossaman.com 

RESPONSIBLE FLOOR DELEGATE:  John P. Wagner 
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Resolution 11-04-2009 
 

 
§ 11512 1 
 (a) Every hearing in a contested case shall be presided over by an administrative law 2 
judge.  The agency itself shall determine whether the administrative law judge is to hear the 3 
case alone or whether the agency itself is to hear the case with the administrative law judge. 4 
 (b) When the agency itself hears the case, the administrative law judge shall preside 5 
at the hearing, rule on the admission and exclusion of evidence, and advise the agency on 6 
matters of law; the agency itself shall exercise all other powers relating to the conduct of the 7 
hearing but may delegate any or all of them to the administrative law judge.  When the 8 
administrative law judge alone hears a case, he or she shall exercise all powers relating to the 9 
conduct of the hearing.  A ruling of the administrative law judge admitting or excluding 10 
evidence is subject to review in the same manner and to the same extent as the administrative 11 
law judge's proposed decision in the proceeding. 12 
 (c) An administrative law judge or agency member shall voluntarily disqualify 13 
himself or herself and withdraw from any case in which there are grounds for 14 
disqualification, including disqualification under Section 11425.40.  The parties may waive 15 
the disqualification by a writing that recites the grounds for disqualification.  A waiver is 16 
effective only when signed by all parties, accepted by the administrative law judge or agency 17 
member, and included in the record.  Any party may request the disqualification of any 18 
administrative law judge or agency member by filing an affidavit, prior to the taking of 19 
evidence at a hearing, stating with particularity the grounds upon which it is claimed that the 20 
administrative law judge or agency member is disqualified.  Where the request concerns an 21 
agency member, the issue shall be determined by the other members of the agency.  Where 22 
the request concerns the administrative law judge, the issue shall be determined by the 23 
agency itself if the agency itself hears the case with the administrative law judge, otherwise 24 
the issue shall be determined by the administrative law judge.  No agency member shall 25 
withdraw voluntarily or be subject to disqualification if his or her disqualification would 26 
prevent the existence of a quorum qualified to act in the particular case, except that a 27 
substitute qualified to act may be appointed by the appointing authority.  

Administrative Law Judges: Fairness in Review of Disqualification Decisions  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 11512 to read as follows: 

 (e) Whenever, after the agency itself has commenced to hear the case with an 34 
administrative law judge presiding, a quorum no longer exists, the administrative law judge 35 
who is presiding shall complete the hearing as if sitting alone and shall render a proposed 36 
decision in accordance with subdivision (b) of Section 11517.37 

 

In the event an 28 
administrative law judge denies a request for disqualification of himself or herself, the 29 
hearing agency shall provide an opportunity for reconsideration or appeal at a higher level 30 
within the agency. 31 
 (d) The proceedings at the hearing shall be reported by a stenographic reporter.  32 
However, upon the consent of all the parties, the proceedings may be reported electronically. 33 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS:  John Wagner, Joan Stone, Jay-Allen Eisen, Emory King, Borden Webb, 
Karen Goodman, Summer Haro, Kelly Borelli, Jennifer Kaufman, Robert Sullivan 
 
STATEMENT OF REASONS:   
 
Existing Law:  Allows an administrative law judge to decide whether to disqualify himself or 
herself in situations where the agency does not hear the case with the administrative law judge. 
In situations where the agency does hear the case with the administrative law judge, however, the 
agency makes the decision as to disqualification. Existing law affords no route of appeal or 
reconsideration within the agency where the administrative law judge makes the decision alone 
and denies the requested disqualification.  Lack of appeal within the agency forces the 
administrative litigant to proceed to superior court, at significant time and expense.   
 
This Resolution:  Provides there be an administrative avenue for review or reconsideration of an 
administrative law judge’s determination denying disqualification. It provides a good faith and 
meaningful review before a litigant is forced to go to superior court.   
 
The Problem:  Is exemplified in the case of Sutter Medical Center Sacramento (SMCS) v. 
Shewry, Sacramento Superior Court Case No. 07CS00583.  In this administrative proceeding 
before the Department of Health Care Services’ Office of Administrative Hearings (DHCS 
OAHA), SMCS filed a voluminous request for disqualification of an administrative law judge, 
with detailed declarations and extensive pages of evidentiary support from transcripts. The 
challenged administrative law judge responded to this detailed request for disqualification with a 
brief order that did not address any of the specific grounds raised and that denied disqualification 
with a conclusory finding of no bias, no prejudice, and no interest in the proceeding. SMCS 
sought reconsideration before the OAHA Chief Administrative Law Judge, who ruled that no 
administrative review of an administrative law judge’s finding against disqualification was 
available. SMCS then had to proceed to superior court, at significant time and expense, to litigate 
and obtain an order requiring disqualification of the administrative law judge. This not only 
caused significant expense, but the administrative delays related to implementing the court’s writ 
were significant, further delaying a decision on the merits of the case.   
 
Administrative law judges should not, as a matter of law, have administratively unreviewable 
authority when ruling on requests for their own disqualification. It is necessary and fair that 
administrative review of such decisions be available.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.   
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AUTHOR AND/OR PERMANENT CONTACT:  John P. Wagner, Nossaman LLP, 
915 L Street, Suite 1000, Sacramento, California 95814; voice (916) 442-8888; fax (916) 442-
0382; email jwagner@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  John P. Wagner 
 

mailto:jwagner@nossaman.com�
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Resolution 12-01-2009 
 
Revocation of Trust - Notice to Trustees 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend California Probate Code section 15401 to read as follows: 
 

§15401 1 
(a) A trust that is revocable by the settlor may be revoked in whole or in part by any 2 

of the following methods: 3 
(1) By compliance with any method of revocation provided in the trust instrument. 4 
(2) By a writing (other than a will) signed by the settlor and contemporaneously 5 

delivered to the trustee all trustees and settlors during the lifetime of the revoking settlor. If 6 
the trust instrument explicitly makes the method of revocation provided in the trust 7 
instrument the exclusive method of revocation, the trust may not be revoked pursuant to this 8 
paragraph. 9 

(b) Unless otherwise provided in the instrument, if a trust is created by more than one 10 
settlor, each settlor may revoke the trust as to the portion of the trust contributed by that 11 
settlor, except as provided in Section 761 of the Family Code. 12 

(c) A trust may not be modified or revoked by an attorney in fact under a power of 13 
attorney unless it is expressly permitted by the trust instrument. 14 

(d) Nothing in this section limits the authority to modify or terminate a trust pursuant 15 
to Section 15403 or 15404 in an appropriate case. 16 

(e) The manner of revocation of a trust revocable by the settlor that was created by an 17 
instrument executed before July 1, 1987, is governed by prior law and not by this section.18 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  In Masry v. Masry (2008) 166 Cal.App.4th 738, Division 6 of the Second District 
Court of Appeal held that Probate Code section 15401 permitted one spouse to revoke a 
revocable trust containing community property by giving notice to himself, and that he did not 
need to give notice to his then wife, the other trustee.  It was only after the husband died that the 
wife found out that he had revoked the trust.  The Court of Appeal specifically held, at 743, 
“And if the Legislature sees an overriding public policy argument that the method of revocation 
used here violates public policy, it can certainly once again amend the statute.” 
 
This Resolution: Would make clear that a revocation under Probate Code section 15401, 
subdivision (a)(2) is only effective if all settlors and trustees are contemporaneously notified.   
 
The Problem:  In the Masry case, one settlor opted to revoke the family trust, notifying only 
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himself and not the other settlor.  In doing so, he deprived the other settlor of the ability to 
modify her estate plan to accommodate whatever changes he made to his.  Perhaps a more 
disturbing prospect is where both spouses are still alive, with one incapacitated and the other 
subject to undue influence.  Under the Masry interpretation of the section, the unduly influenced 
spouse could revoke the trust and exclude beneficiaries, such as children of a prior marriage, that 
would otherwise logically be recipients of the incapacitated spouse’s bounty.   
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 434-6787, marnew@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE:   K. Martin White 
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Resolution 12-02-2009 
 
Surcharge and Additional Damages Recoverable from Agent Under Power of Attorney 
 
RESOLVED, that the Conference of Delegates of California Bar Associations 
recommends that legislation be sponsored to amend Probate Code section 4231 and add 
Probate Code section 4231.5 to read as follows: 
 

§4231 1 
 (a) Except as provided in subdivisions (b) and (c), in dealing with property 2 
of the principal, an attorney-in-fact shall observe the standard of care that would be 3 
observed by a prudent person dealing with property of another and is not limited by 4 
any other statute restricting investments by fiduciaries. 5 
 (b) If an attorney-in-fact is not compensated, the attorney-in-fact is not 6 
liable for a loss to the principal’s property unless the loss results from the attorney-in-7 
fact’s bad faith, intentional wrongdoing, or gross negligence. 8 
 (cb) An attorney-in-fact who has special skills or expertise or was designated 9 
as an attorney-in-fact on the basis of representations of special skills or expertise shall 10 
observe the standard of care that would be observed by others with similar skills or 11 
expertise. 12 
 13 
§4231.5 14 
 (a) If the attorney-in-fact breaches a fiduciary duty, the attorney-n-fact is 15 
chargeable with any of the following that is appropriate under the circumstances: 16 
 (1) Any loss or depreciation in value of the principal’s property resulting from 17 
the breach of duty, with interest. 18 
 (2) Any profit made by the attorney-in-fact through the breach of duty, with 19 
interest. 20 
 (3) Any profit that would have accrued to the principal if the loss of profit is 21 
the result of the breach of duty. 22 
 (b) If the attorney-in-fact has acted reasonably and in good faith under the 23 
circumstances as known to the attorney-in-fact, the court, in its discretion, may 24 
excuse the attorney-in-fact in whole or in part from liability under subdivision (a) if it 25 
would be equitable to do so. 26 
 (c) If a court finds that a person has in bad faith wrongfully taken, 27 
concealed, or disposed of property belonging to a principal under a Power of 28 
Attorney, the person shall be liable for twice the value of the property recovered by 29 
an action to recover the property or for surcharge.  The remedy provided in this 30 
paragraph shall be in addition to any other remedies available in law to the principal 31 
or any successor in interest of the principal.32 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  The Probate Code does not specifically provide for the liability of an 
attorney-in-fact.  While Probate Code section 4231 provides that if attorney-in-fact is 
uncompensated the attorney-in-fact is not liable for loss to the principal’s property unless 
the loss results from the attorney-in-fact’s bad faith, intentional wrongdoing, or gross 
negligence, the Probate Code does not provide what liability an attorney-in-fact could 
incur.  Probate Code section 859 provides for recovery of additional damages, by estates 
of decedents, conservatees, minors and trusts, in an amount of double the property 
recovered if the court finds a person in bad faith wrongfully took, concealed, or disposed 
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of property belonging to either an estate of a decedent, conservatee, minor and trust, but 
no such provision currently exist for property a principal.  
 
This Resolution: This resolution specifies what liability an attorney-in-fact is liable for 
and provides principals with the same additional damages for bad faith wrongful taking, 
concealing or disposing of property of the principal as are provided to estates of 
decedents, conservatees, minors, or trusts. 
 
The Problem:  There is no current law addressing the surcharge of people acting under a 
power of attorney. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jean C. McEvoy, 1006 4th Street, 
Suite 243, Sacramento, CA  95814; (916) 443-7636; fax (916) 551-1333; email:  
jean.mcevoy@worldnet.att.net 
 
RESPONSIBLE FLOOR DELEGATE:  Jean C. McEvoy 
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Resolution 12-03-2009 
 
Revocable Trusts: Court Order Not Required to Enforce Claims 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Probate Code section 18200 and Code of Civil Procedure 
section 709.010 to read as follows: 
 

§18200.  1 
 If the settlor retains the power to revoke the trust in whole or in part, the trust 2 
property is subject to the claims of creditors of the settlor to the extent of the power of 3 
revocation during the lifetime of the settlor.  No court order shall be required to enforce such 4 
claims unless otherwise required by the applicable provisions of any other law relating to the 5 
enforcement of claims or judgments. 6 
 7 
§709.010. 8 
 (a) As used in this section, “trust” has the meaning provided in Section 82 of the 9 
Probate Code. 10 
 (b) Except with respect to property of a revocable trust of which the judgment debtor 11 
is the settlor and to the extent of the judgment debtor’s power of revocation during his or her 12 
lifetime for which no petition or court order shall be required, as provided in Probate Code 13 
Section 18200, Tthe judgment debtor’s interest as a beneficiary of a trust is subject to 14 
enforcement of a money judgment only upon petition under this section by a judgment 15 
creditor to a court having jurisdiction over administration of the trust as prescribed in Part 5 16 
(commencing with Section 17000) of Division 9 of the Probate Code.  The judgment debtor’s 17 
interest in the trust may be applied to the satisfaction of the money judgment by such means 18 
as the court, in its discretion, determines are proper, including but not limited to imposition 19 
of a lien on or sale of the judgment debtor’s interest, collection of trust income, and 20 
liquidation and transfer of trust property by the trustee. 21 
 (c) Nothing in this section affects the limitations on the enforcement of a money 22 
judgment against the judgment debtor’s interest in a trust under Chapter 2 (commencing with 23 
Section 15300) of Part 2 of Division 9 of the Probate Code, and the provisions of this section 24 
are subject to the limitations of that chapter.25 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Probate Code section 18200 provides that property of a revocable trust settled by a 
judgment debtor is subject to the claims of creditors of the judgment debtor to the extent of the 
power of revocation during the judgment debtor’s lifetime.  Code of Civil Procedure section 
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709.010 provides that a judgment debtor’s interest as a beneficiary of a trust is subject to 
enforcement of a money judgment only upon petition to a court and as a court deems proper.   
 
This Resolution: Would simplify the procedures for judgment creditors to reach property of the 
judgment debtor held in a revocable trust; and would exclude property over which the judgment 
debtor retains control and the power of revocation from the procedures required to reach the 
judgment debtor’s interest in a trust as a mere beneficiary. 
 
The Problem: Probate Code section 18200 and Code of Civil Procedure section 709.010 are 
contradictory.  The former provides that the judgment debtor’s property held in a revocable trust 
is subject to the claims of creditors, including judgment creditors, to the extent of the judgment 
debtor’s power of revocation.  The latter provides that the court can determine whether and by 
what means such property can be reached.  It is expensive and extremely time consuming to 
obtain a court order to reach property of the judgment debtor held in a revocable trust, which 
property will most likely have been transferred away before any such order can be obtained.  
There is no reason to require such a process for the limited purpose of reaching property of the 
judgment debtor held in a revocable trust, and only to the extent of the judgment debtor’s power 
of revocation.  The judgment debtor and trust retain all of the claims of exemption and other 
objections to execution as they would have with respect to property of the judgment debtor held 
outright. 
     
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Virginia H. Gaburo, Esq., 4370 La Jolla 
Village Drive, Suite 980, San Diego, CA 92122, Telephone: (858) 546-0183, Fax: (858) 546-
1232, E-mail: vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: 
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Resolution 12-04-2009 
 

 
Elder Abuse: Standing To Seek Protective Order 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Welfare and Institutions Code section 15657.03 to read as 
follows: 

§15657.03.  1 
(a) An elder or dependent adult who has suffered abuse as defined in Section 2 

15610.07 or a court-appointed conservator for the elder or dependent adult may seek 3 
protective orders as provided in this section.  If there is no conservator, any person 4 
referenced in Probate Code section 1820(a) may seek protective orders as provided in this 5 
section.   6 

(b) For the purposes of this section, "protective order" means an order that includes 7 
any of the following restraining orders, whether issued ex parte, after notice and hearing, or 8 
in a judgment: 9 

(1) An order enjoining a party from abusing, intimidating, molesting, attacking, 10 
striking, stalking, threatening, sexually assaulting, battering, harassing, telephoning, 11 
including, but not limited to, annoying telephone calls as described in Section 653m of the 12 
Penal Code, destroying personal property, contacting, either directly or indirectly, by mail or 13 
otherwise, or coming within a specified distance of, or disturbing the peace of the petitioner, 14 
and, in the discretion of the court, on a showing of good cause, of other named family or 15 
household members or a conservator, if any, of the petitioner.  16 

(2) An order excluding a party from the petitioner's residence or dwelling, except that 17 
this order shall not be issued if legal or equitable title to, or lease of, the residence or 18 
dwelling is in the sole name of the party to be excluded, or is in the name of the party to be 19 
excluded and any other party besides the petitioner.  20 

(3) An order enjoining a party from specified behavior that the court determines is 21 
necessary to effectuate orders described in paragraph (1) or (2).  22 

(c) An order may be issued under this section, with or without notice, to restrain any 23 
person for the purpose of preventing a recurrence of abuse, if an affidavit shows, to the 24 
satisfaction of the court, reasonable proof of a past act or acts of abuse of the petitioning 25 
elder or dependent adult.  26 

(d)(1) Upon filing a petition for protective orders under this section, the petitioner 27 
may obtain a temporary restraining order in accordance with Section 527 of the Code of Civil 28 
Procedure, except to the extent this section provides a rule that is inconsistent. The temporary 29 
restraining order may include any of the protective orders described in subdivision (b). 30 
However, the court may issue an ex parte order excluding a party from the petitioner's 31 
residence or dwelling only on a showing of all of the following:  32 

(A) Facts sufficient for the court to ascertain that the party who will stay in the 33 
dwelling has a right under color of law to possession of the premises.  34 

(B) That the party to be excluded has assaulted or threatens to assault the petitioner, 35 
other named family or household member of the petitioner, or conservator of the petitioner.  36 
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(C) That physical or emotional harm would otherwise result to the petitioner, other 37 
named family or household member of the petitioner, or conservator of the petitioner.  38 

(2) If a temporary restraining order is granted without notice, the matter shall be made 39 
returnable on an order requiring cause to be shown why a permanent order should not be 40 
granted, on the earliest day that the business of the court will permit, but not later than 20 41 
days or, if good cause appears to the court, 25 days from the date the temporary restraining 42 
order is granted, unless the order is otherwise modified or terminated by the court.  43 

(e) The court may issue, upon notice and a hearing, any of the orders set forth in 44 
subdivision (b). The court may issue, after notice and hearing, an order excluding a person 45 
from a residence or dwelling if the court finds that physical or emotional harm would 46 
otherwise result to the petitioner, other named family or household member of the petitioner, 47 
or conservator of the petitioner.  48 

(f) In the discretion of the court, an order issued after notice and a hearing under this 49 
section may have a duration of not more than three years, subject to termination or 50 
modification by further order of the court either on written stipulation filed with the court or 51 
on the motion of a party. These orders may be renewed upon the request of a party, either for 52 
three years or permanently, without a showing of any further abuse since the issuance of the 53 
original order, subject to termination or modification by further order of the court either on 54 
written stipulation filed with the court or on the motion of a party. The failure to state the 55 
expiration date on the face of the form creates an order with a duration of three years from 56 
the date of issuance.  57 

(g) Upon the filing of a petition for protective orders under this section, the 58 
respondent shall be personally served with a copy of the petition, notice of the hearing or 59 
order to show cause, temporary restraining order, if any, and any affidavits in support of the 60 
petition. Service shall be made at least five days before the hearing. The court may, on 61 
motion of the petitioner or on its own motion, shorten the time for service on the respondent.  62 

(h) The court may, upon the filing of an affidavit by the applicant that the respondent 63 
could not be served within the time required by statute, reissue an order previously issued 64 
and dissolved by the court for failure to serve the respondent. The reissued order shall be 65 
made returnable on the earliest day that the business of the court will permit, but not later 66 
than 20 days or, if good cause appears to the court, 25 days from the date of reissuance. The 67 
reissued order shall state on its face the date of expiration of the order.  68 

(i)(1) If a person named in an order issued under this section, after a hearing, has not 69 
been served personally with the order but has received actual notice of the existence and 70 
substance of the order through personal appearance in court to hear the terms of the order 71 
from the court, no additional proof of service is required for enforcement of the order.  72 

(2) If the person named in a temporary restraining order is personally served with the 73 
order and notice of hearing with respect to a restraining order or protective order based 74 
thereon, but the person does not appear at the hearing, either personally or by counsel, and 75 
the terms and conditions of the restraining order or protective order are identical to the 76 
temporary restraining order, except for the duration of the order, then the restraining order or 77 
protective order may be served on the person by first-class mail sent to that person at the 78 
most current address for the person available to the court.  79 

(3) The judicial form for orders issued pursuant to this subdivision shall contain a 80 
statement in substantially the following form: “NO ADDITIONAL PROOF OF SERVICE IS 81 
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REQUIRED IF THE FACE OF THIS FORM INDICATES THAT BOTH PARTIES WERE 82 
PERSONALLY PRESENT AT THE HEARING WHERE THE ORDER WAS ISSUED. IF 83 
YOU HAVE BEEN PERSONALLY SERVED WITH A TEMPORARY RESTRAINING 84 
ORDER OR EMERGENCY PROTECTIVE ORDER AND NOTICE OF HEARING, BUT 85 
YOU DO NOT APPEAR AT THE HEARING EITHER IN PERSON OR BY COUNSEL, 86 
AND A RESTRAINING ORDER OR PROTECTIVE ORDER IS ISSUED AT THE 87 
HEARING THAT DOES NOT DIFFER FROM THE PRIOR TEMPORARY 88 
RESTRAINING ORDER OR EMERGENCY PROTECTIVE ORDER, A COPY OF THE 89 
ORDER WILL BE SERVED UPON YOU BY MAIL AT THE FOLLOWING ADDRESS 90 
____. IF THAT ADDRESS IS NOT CORRECT OR YOU WISH TO VERIFY THAT THE 91 
TEMPORARY OR EMERGENCY ORDER WAS MADE PERMANENT WITHOUT 92 
SUBSTANTIVE CHANGE, CALL THE CLERK OF THE COURT AT ____.”  93 

(j)(1) The court shall order the petitioner or the attorney for the petitioner to deliver, 94 
or the clerk of the court to mail, a copy of an order issued under this section, or a reissuance, 95 
extension, modification, or termination of the order, and any subsequent proof of service, by 96 
the close of the business day on which the order, reissuance, extension, modification, or 97 
termination was made, to each local law enforcement agency designated by the petitioner or 98 
the attorney for the petitioner having jurisdiction over the residence of the petitioner, and to 99 
any additional law enforcement agencies within the court's discretion as are requested by the 100 
petitioner. Each appropriate law enforcement agency shall make available information as to 101 
the existence and current status of these orders to law enforcement officers responding to the 102 
scene of reported abuse.  103 

(2) An order issued under this section shall, on request of the petitioner, be served on 104 
the respondent, whether or not the respondent has been taken into custody, by any law 105 
enforcement officer who is present at the scene of reported abuse involving the parties to the 106 
proceeding. The petitioner shall provide the officer with an endorsed copy of the order and a 107 
proof of service, which the officer shall complete and send to the issuing court.  108 

(3) Upon receiving information at the scene of an incident of abuse that a protective 109 
order has been issued under this section, or that a person who has been taken into custody is 110 
the respondent to that order, if the protected person cannot produce an endorsed copy of the 111 
order, a law enforcement officer shall immediately attempt to verify the existence of the 112 
order.  113 

(4) If the law enforcement officer determines that a protective order has been issued, 114 
but not served, the officer shall immediately notify the respondent of the terms of the order 115 
and where a written copy of the order can be obtained, and the officer shall at that time also 116 
enforce the order. The law enforcement officer's verbal notice of the terms of the order shall 117 
constitute service of the order and is sufficient notice for the purposes of this section and for 118 
the purposes of Section 273.6 of the Penal Code.  119 

(k) Nothing in this section shall preclude either party from representation by private 120 
counsel or from appearing on the party's own behalf.  121 

(l) There is no filing fee for a petition, response, or paper seeking the reissuance, 122 
modification, or enforcement of a protective order filed in a proceeding brought pursuant to 123 
this section.  124 



12-04-4 

(m) Pursuant to paragraph (4) of subdivision (b) of Section 6103.2 of the Government 125 
Code, a petitioner shall not be required to pay a fee for law enforcement to serve an order 126 
issued under this chapter.  127 

(n) The prevailing party in any action brought under this section may be awarded 128 
court costs and attorney's fees, if any.  129 

(o)(1) An order issued pursuant to this section shall prohibit the person subject to it 130 
from owning, possessing, purchasing, receiving, or attempting to purchase or receive, a 131 
firearm.  132 

(2) Paragraph (1) shall not apply to a case consisting solely of financial abuse 133 
unaccompanied by force, threat, harassment, intimidation, or any other form of abuse.  134 

(3) The court shall order a person subject to a protective order issued under this 135 
section to relinquish any firearms he or she owns or possesses pursuant to Section 527.9 of 136 
the Code of Civil Procedure.  137 

(4) Every person who owns, possesses, purchases, or receives, or attempts to purchase 138 
or receive a firearm while the protective order is in effect is punishable pursuant to 139 
subdivision (g) of Section 12021 of the Penal Code.  140 

(p) Any willful disobedience of any temporary restraining order or restraining order 141 
after hearing granted under this section is punishable pursuant to Section 273.6 of the Penal 142 
Code.  143 

(q) This section does not apply to any action or proceeding covered by Title 1.6C 144 
(commencing with Section 1788) of Part 4 of Division 3 of the Civil Code, by Chapter 3 145 
(commencing with Section 525) of Title 7 of Part 2 of the Code of Civil Procedure, or by 146 
Division 10 (commencing with Section 6200) of the Family Code. Nothing in this section 147 
shall preclude a petitioner's right to use other existing civil remedies.  148 

(r) The Judicial Council shall promulgate forms and instructions therefor, rules for 149 
service of process, scheduling of hearings, and any other matters required by this section. 150 
The petition and response forms shall be simple and concise.  151 

(s) This section shall become operative on January 1, 2010.152 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing law:   The existing statute, which will be renewed in 2010, provides for the issuance of a 
protective order against an abuser in cases of physical, financial or emotional elder abuse of an 
elder (over age 65) or a dependent adult. 
 
This Resolution:  The proposed amendment confers standing to seek a protective order on an 
elder or dependant adult’s court-appointed conservator, a spouse, registered domestic partner or 
child of the elder or dependant adult, or a trustee of the elder or dependant adult’s trust which is 
providing the elder with income or principal.  Often, the elder or dependant adult has a trust but 
can no longer act as trustee and has designated a successor trustee to manage his or her trust. 
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This would allow a person who has an interest in protecting the elder from physical, financial or 
emotional abuse to seek a protective order on behalf of the elder or dependant adult. 
 
The Problem:  The statute only authorizes the elder or dependent adult to seek the protective 
order.  Many elders or dependent adults do not have the mental capacity to hire an attorney or to 
commence legal action without assistance, or may be afraid to do so because they have been a 
victim of emotional abuse. 
 
IMPACT STATEMENT: 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Cheryl Edwards Tannenberg, Kirby & 
McGuinn APC, 707 Broadway, Suite 1750, San Diego, CA 92101, Telephone: (619) 525-1655; 
e-mail: ctannenberg@kirbymac.com 
 
RESPONSIBLE FLOOR DELEGATE:  Phillip Lindsay 
 



12-05-1 

Resolution 12-05-2009 
 
Abducted Adult: Standing To Bring Action For Return 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Welfare and Institutions Code section 15657.05 and to 
add section 15657.06 to read as follows: 
 

§ 15657.05. 1 
 An elder or dependent adult who has been abducted, as defined in Section 2 
15610.06, or a court-appointed conservator for the elder or dependent adult, may bring an 3 
action for return of an elder or dependent adult to this state and for damages or other relief 4 
based on the abduction as provided in this section.  If there is no conservator, any person 5 
referenced in Probate Code section 1820(a)  may bring an action on behalf of the elder or 6 
dependant adult under this section.   7 
 8 
§ 15657.05. § 15657.06. 9 
 Where it is proven by clear and convincing evidence that an individual is liable for 10 
abduction, as defined in Section 15610.06, in addition to all other remedies otherwise 11 
provided by law: 12 
 (a)(1) The court shall award to the plaintiff reasonable attorney’s fees and costs.  13 
The term “costs” shall include, but is not limited to, costs of representing the abductee and 14 
his or her family in this state and any other state in any action related to the abduction and 15 
returning of the abductee to this state, as well as travel expenses for returning the abductee to 16 
this state and reasonable fees for the services of a conservator, if any, devoted to the litigation 17 
of a claim brought under this article. 18 
 (2) The award of attorney’s fees shall be governed by the principles set forth in 19 
Section 15657.1. 20 
  (b) The limitations imposed by Section 377.34 of the Code of Civil Procedure on 21 
the damages recoverable shall not apply.  However, the damages recovered shall not exceed 22 
the damages permitted to be recovered pursuant to subdivision (b) of Section 3333.2 of the 23 
Civil Code. 24 
 (c) The standards set forth in subdivision (b) of Section 3294 of the Civil Code 25 
regarding the imposition of punitive damages on an employer based upon the acts of an 26 
employee shall be satisfied before any damages or attorney's fees permitted under this section 27 
may be imposed against an employer.28 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS:   
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Existing Law:  Existing law defines the removal of an elder or dependent adult to include an 
elder or dependent adult who does not have the capacity to consent to the removal from this state 
to another state, or the removal of a conservatee from the state to another state without the 
consent of the conservator or the court.  (Welf. & Inst. Code, § 15610.06.) 
 
This Resolution:  Clarifies that a conservator of an elder or dependent adult, or if no conservator 
exists, a guardian ad litem, trustee of the elder’s trust, a spouse, registered domestic partner, or 
child has standing to bring an action for recovery of an abducted adult and for damages and 
attorneys fees on behalf of the elder or adult dependent. 
 
The Problem:  Section 15657.06 provides for payment of damages, attorneys fees and costs and 
other relief as allowed by law in the case of an abduction.  It does not state who has standing to 
bring an action for the relief provided.  Since, by definition, the elder or dependant does not have 
the capacity to consent to his or her removal and may have a conservator, the elder or dependant 
adult would not have capacity to bring an action under this section.  To avoid arguments over 
who has standing to bring this action, the statute should be amended to allow the conservator to 
bring the action, or if no conservator exists, a guardian ad litem, trustee of the elder’s trust, a 
spouse, registered domestic partner, or child to be authorized to bring an action for recovery of 
an abducted adult and for damages and attorneys fees. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Cheryl Edwards Tannenberg, Kirby & 
McGuinn APC, 707 Broadway, Suite 1750, San Diego, CA 92101, Telephone: (619) 525-1655; 
e-mail: ctannenberg@kirbymac.com 
 
RESPONSIBLE FLOOR DELEGATE:  Phillip Lindsay 
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Resolution 12-06-2009 
 

Nonprobate Transfers: Revocable Transfer Upon Death Deeds 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the legislature add Probate Code sections 5600 through 5696 to read as follows: 
  

§5600 1 
 (a) This part applies to a revocable transfer on death deed made by a  transferor who 2 

dies on or after January 1, 2009, whether the deed was executed or  recorded before, on, or 3 
after January 1, 2009. 4 
 (b) Nothing in this part invalidates an otherwise valid transfer under Section 5602. 5 
 6 
§5602 7 
 (a) This part does not preclude use of any other method of conveying real  property 8 
that is permitted by law and that has the effect of postponing enjoyment  of the property until 9 
the death of the owner. 10 
 (b) This part does not invalidate a deed of real property, otherwise effective to  11 
convey title to the property, that is not recorded until after the death of the owner. 12 
  13 
§5604 14 
 (a) Nothing in this part affects the application to a revocable transfer on  death deed 15 
of any other statute governing a nonprobate transfer on death,  including but not limited to 16 
any of the following provisions that by its terms or  intent would apply to a nonprobate 17 
transfer on death: 18 
 (1) Division 2 (commencing with Section 100) (general provisions). 19 
 (2) Part 1 (commencing with Section 5000) of this division (provisions relating to 20 
effect of death). 21 
 (3) Division 10 (commencing with 20100) (proration of taxes). 22 
 (4) Division 11 (commencing with Section 21101) (construction of wills, trusts,  and 23 
other instruments). 24 
 (b) Notwithstanding subdivision (a), a provision of another statute governing a  25 
nonprobate transfer on death does not apply to a revocable transfer on death deed  to the 26 
extent this part provides a contrary rule. 27 
 28 
§5606 29 
 Unless the provision or context otherwise requires, the definitions in this article 30 
govern the construction of this part. 31 
 32 
§5608 33 
 “Beneficiary” means a person named in a revocable transfer on death deed  as 34 
transferee of the property. 35 
 36 
§5610 37 
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 “Real property” means the fee or an interest in real property. The term  includes but is 38 
not limited to any of the following interests in real property: 39 
 (a) A leasehold. 40 
 (b) An interest in a common interest development within the meaning of Section 1351 41 
of the Civil Code. 42 
 (c) An easement, license, permit, or other right in property to the extent the right is 43 
both (1) a recordable interest in property and (2) transferable on death of the owner of the 44 
right. 45 
 46 
§5612 47 
 “Record” has the meaning provided in Section 1170 of the Civil Code. 48 
 49 
§5614 50 

 (a) “Revocable transfer on death deed” means an instrument that makes a  donative 51 
transfer of real property effective on the death of the transferor under this part. 52 
 (b) A revocable transfer on death deed may also be known as a “revocable TOD  53 
deed”. 54 
 55 
§5616 56 
 “Transferor” means an owner of real property who makes a revocable  transfer on 57 
death deed of the property. 58 
 59 
§5620 60 
 An owner of real property who has testamentary capacity may make a  revocable 61 
transfer on death deed of the property.  62 
 63 
§5622 64 
 (a) The transferor shall identify the beneficiary by name in a revocable  transfer on 65 
death deed. 66 
 (b) The transferor may name an alternate beneficiary to take property if a named  67 
beneficiary fails to survive the transferor. 68 
 (c) The transferor may name more than one beneficiary or alternate beneficiary.  69 
Unless the instrument otherwise provides, beneficiaries take the property as  tenants in 70 
common. 71 
 (d) The transferor may name as beneficiary the trustee of a trust even if the trust is 72 
revocable. 73 
 74 
§5624 75 

(a) Except as provided in subdivision (b), a revocable TOD deed is not  effective 76 
unless the transferor signs and dates the deed and acknowledges the deed  before a notary 77 
public. 78 
 (b) A revocable transfer on death deed may be signed and dated in the  transferor’s 79 
name by a person other than the transferor at the transferor’s direction  and in the transferor’s 80 
presence but shall be acknowledged by the transferor. 81 
 82 
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§5626 83 
(a) A revocable transfer on death deed is not effective unless the deed is  recorded 84 

before the transferor’s death. 85 
(b) The transferor need not deliver a revocable transfer on death deed to the 86 

beneficiary during the transferor’s life. 87 
(c) The beneficiary need not accept a revocable transfer on death deed from the 88 

transferor during the transferor’s life. 89 
 90 
§5628 91 

 (a) If a revocable transfer on death deed is recorded for the same property  for which 92 
another revocable transfer on death deed is recorded, the later executed  deed is the operative 93 
instrument and its recordation revokes the earlier executed  deed. 94 

(b) Revocation of a revocable transfer on death deed does not revive an  instrument 95 
earlier revoked by recordation of that deed. 96 
 97 
§5630 98 

(a) A transferor who has testamentary capacity may revoke a revocable  transfer on 99 
death deed at any time. 100 

(b) Revocation of a revocable transfer on death deed is effective notwithstanding  a 101 
provision in the deed that purports to make the deed irrevocable. 102 
 103 
§5632 104 

(a) An instrument revoking a revocable transfer on death deed shall be  executed and 105 
recorded before the transferor’s death in the same manner as  execution and recordation of a 106 
revocable transfer on death deed. 107 

(b) The joinder, consent, or agreement of, or notice to, the beneficiary is not  required 108 
for revocation of a revocable transfer on death deed. 109 
 110 
§5640 111 

(a) A transferor may make or revoke a revocable transfer on death deed by 4 an 112 
instrument in substantially the form provided in this chapter. 113 

(b) Nothing in this chapter limits the right of a transferor to make or revoke a  114 
revocable transfer on death deed by an instrument not in substantially the form  provided in 115 
this chapter. 116 
 117 
§5642 118 

A transferor may make a revocable transfer on death deed by an  instrument in 119 
substantially the following form: 120 

Revocable Transfer on Death (TOD) Deed 121 
[California Probate Code Section 5600] 122 
Notice to Owner. This deed may have significant and unintended consequences  for 123 

your estate plan; you should consult a professional before using it. This deed  MUST be 124 
recorded before you die in order to be effective. You may revoke this  deed by recording 125 
another instrument before you die. If you hold this property in  joint tenancy or as 126 
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community property with right of survivorship, this deed will1 pass your interest in the 127 
property to the beneficiary and not to the surviving joint  tenant or spouse. 128 

Notice to Beneficiary. This deed does not transfer ownership of the property to  you 129 
until the owner dies, and you acquire no rights in the property until then. The  owner may 130 
revoke this deed at any time. When the owner dies you should record  evidence of death 131 
under Probate Code Section 210 and you must (1) file the  change in ownership notice 132 
required by Revenue and Taxation Code Section 480  and (2) notify the Department of 133 
Health Services if required by Probate Code  Section 215. If you do not wish to receive the 134 
property, you may disclaim it under  Probate Code Section 275. 135 
 136 

IDENTIFYING INFORMATION 137 
Name of Owner: ______________________________________________ 138 
Co-Owners Who Join in this Deed: _________________________________ 139 
Address or Other Description of Property: 140 
Name(s) of Beneficiary(ies): ____________________________________ 141 

 142 
Name of Survivor Entitled to Occupancy [optional]: ______________ 143 
TRANSFER ON DEATH 144 
I transfer all my interest in the described property to the named beneficiary on  my 145 

death. If I name more than one beneficiary, the beneficiaries shall take equal  shares as 146 
tenants in common. If a named beneficiary dies before me, the share that  would otherwise go 147 
to that beneficiary shall pass in accordance with applicable  provisions of the California 148 
Probate Code. 149 

If I name a survivor entitled to occupancy, property transferred on my death to  the 150 
named beneficiary or beneficiaries is subject to the right of the survivor to occupy the 151 
property for life as a life tenant. 152 

This revocable TOD deed revokes any previous revocable TOD deed I have  made for 153 
the described property. This deed is revocable at any time before my death. 154 

SIGNATURE AND DATE 155 
Signature of Owner: ____________________________________ 156 
Signatures of Co-Owners Who Join in this Deed:  _______________ 157 
Date: 158 
ACKNOWLEDGMENT 159 
State of California          )   160 
County of  _________) 161 
On ________ before me, (here insert name and title of the officer), personally  162 

appeared ______________, personally known to me (or proved to me on the basis of  163 
satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the  within 164 
instrument and acknowledged to me that by his/her/their signature(s) on the  instrument the 165 
person(s) executed the instrument. 166 

WITNESS my hand and official seal. 167 
Signature__________________ (Seal) 168 
 169 

§5644 170 
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A transferor may revoke a revocable transfer on death deed by an  instrument in 171 
substantially the following form: 172 
Revocation of 173 

Revocable Transfer on Death (TOD) Deed 174 
[California Probate Code Section 5600] 175 

Notice to Owner. This revocation MUST be recorded before you die in order to be 176 
effective. IDENTIFYING INFORMATION 177 

Owner of Property: _________________________________________ 178 
Co-Owners Who Join in this Revocation: ________________________ 179 
Address or Other Description of Property: ______________________ 180 
Recording Information for Revocable TOD Deed: 181 
County: _______________________________________________ 182 
Date of Recordation: ________________________________ 183 

 184 
Book and Page or Series Number: ________________________ 185 
REVOCATION 186 
I revoke the described revocable TOD deed. 187 
SIGNATURE AND DATE 188 
Signature of Owner: ________________________________ 189 
Signatures of Co-Owners Who Join in this Revocation: _______________ 190 
Date: _______________________________________ 191 
ACKNOWLEDGMENT 192 
State of California               ) 193 
County of ____________ ) 194 
On ______________ before me, (here insert name and title of the officer), personally  195 

appeared ___________, person ally known to me (or proved to me on the basis of  196 
satisfactory evidence) to be the person(s) whose name(s) is/are subscribed to the within 197 
instrument and acknowledged to me that by his/her/their signature(s) on the instrument the 198 
person(s) executed the instrument. 199 

WITNESS my hand and official seal. 200 
Signature _______________________ (Seal) 201 

 202 
§5650 203 

During the transferor’s life, execution and recordation of a revocable  transfer on 204 
death deed: 205 

(a) Does not affect the ownership rights of the transferor, and the transferor or  the 206 
transferor’s agent or other fiduciary may convey, assign, contract, encumber,  or otherwise 207 
deal with the property, and the property is subject to process of the  transferor’s creditors, as 208 
if no revocable transfer on death deed were executed or recorded. 209 

(b) Does not create any legal or equitable right in the beneficiary, and the property is 210 
not subject to process of the beneficiary’s creditors. 211 

(c) Does not transfer or convey any right, title, or interest in the property. 212 
 213 
§5652 214 
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(a) A revocable transfer on death deed transfers all of the transferor’s  interest in the 215 
property to the beneficiary on the transferor’s death. A revocable  transfer on death deed that 216 
purports to transfer less than all of the transferor’s  interest in the property is void, and the 217 
instrument does not transfer the property  on the transferor’s death. 218 

(b) Property is transferred by a revocable transfer on death deed subject to any 219 
limitation on the transferor’s interest that is of record at the transferor’s death,  including but 220 
not limited to a lien, encumbrance, easement, lease, or other  instrument affecting the 221 
transferor’s interest, whether recorded before or after  recordation of the revocable transfer 222 
on death deed. The holder of rights under that  instrument may enforce those rights against 223 
the property notwithstanding its transfer by the revocable transfer on death deed. 224 

(c) Notwithstanding a contrary provision in the deed, a revocable transfer on  death 225 
deed transfers the property without covenant or warranty of title. 226 
 227 
§5654 228 

(a) For the purpose of determination of eligibility for health care under  Chapter 7 229 
(commencing with Section 14000) or Chapter 8 (commencing with  Section 14200) of Part 3 230 
of Division 9 of the Welfare and Institutions Code,  execution and recordation of a revocable 231 
transfer on death deed is not a lifetime  transfer of the property. 232 

(b) For the purpose of a claim of the Department of Health Services under  Section 233 
14009.5 of the Welfare and Institutions Code, property transferred by a  revocable transfer on 234 
death deed is a part of the estate of the decedent, and the  beneficiary is a recipient of the 235 
property by distribution or survival. 236 
 237 
§5656 238 

For the purpose of application of the property taxation provisions of the  Revenue and 239 
Taxation Code: 240 

(a) Execution and recordation of a revocable transfer on death deed of real  property 241 
is not a change in ownership of the property. 242 

(b) Transfer of real property on the death of the transferor by a revocable  transfer on 243 
death deed is a change in ownership of the property. 244 
 245 
§5660 246 

If a revocable transfer on death deed recorded before the transferor’s death and 247 
another instrument both purport to dispose of the same property: 248 

(a) If the other instrument is not recorded before the transferor’s death, the revocable 249 
TOD deed is the operative instrument. 250 

(b) If the other instrument is recorded before the transferor’s death and makes a  251 
revocable disposition of the property, the later executed of the revocable transfer  on death 252 
deed or the other instrument is the ope rative instrument. 253 

(c) If the other instrument is recorded before the transferor’s death and makes an  254 
irrevocable disposition of the property, the other instrument and not the revocable  transfer 255 
on death deed is the operative instrument. 256 
 257 
§5662 258 
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(a) If co-owners of real property jointly make a revocable transfer on  death deed of 259 
the property, the property passes [in a manner to be determined]. 260 

(b) If fewer than all co-owners join in a revocable transfer on death deed, the  261 
property passes [in a manner to be determined]. This subdivision does not apply to  property 262 
held in joint tenancy or as community property. 263 
 264 
§5664 265 

If a revocable transfer on death deed is made by an owner of property held  in joint 266 
tenancy: 267 

(a) The death of the transferor severs the joint tenancy as to the interest of the 268 
transferor. 269 

(b) The interest of the transferor passes pursuant to the revocable transfer on  death 270 
deed and not by right of survivorship pursuant to the joint tenancy. 271 
 272 
§5666 273 

(a) A revocable transfer on death deed of community property made by  one spouse 274 
acting alone is effective only as to the transferor’s one-half interest in  the property. A 275 
revocable transfer on death deed of community property joined in  by both spouses is 276 
effective as to the interests of both spouses. 277 

(b) A revocable transfer on death deed of community property with right of  278 
survivorship made by one spouse acting alone is governed by the rules applicable  to 279 
property held in joint tenancy under Section 5664. 280 
 281 
§5670 282 

Notwithstanding any other statute governing pr iorities among creditors, a  creditor of 283 
the transferor whose right is evidenced at the time of the transferor’s  death by an 284 
encumbrance or lien of record on property transferred by a revocable  transfer on death deed 285 
has priority over a creditor of the beneficiary, regardless of  whether the beneficiary’s 286 
obligation was created before or after the transferor’s  death and regardless of whether the 287 
obligation is secured or unsecured, voluntary  or involuntary, recorded or unrecorded. 288 
 289 
§5672 290 

Each beneficiary is personally liable to the extent provided in Section  5674 for the 291 
unsecured debts of the transferor. Any such debt may be enforced  against the beneficiary in 292 
the same manner as it could have been enforced against  the transferor if the transferor had 293 
not died. In any action based on the debt, the beneficiary may assert any defense, cross-294 
complaint, or setoff that would have  been available to the transferor if the transferor had not 295 
died. Nothing in this  section permits enforcement of a claim that is barred under Part 4 296 
(commencing  with Section 9000) of Division 7. Section 366.2 of the Code of Civil 297 
Procedure  applies in an action under this section. 298 
 299 
§5674 300 

(a) A beneficiary is not liable under Section 5672 if proceedings for the  301 
administration of the transferor’s estate are commenced and the beneficiary  satisfies the 302 
requirements of Section 5676. 303 
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 (b) The aggregate of the personal liability of a beneficiary under Section 5672  shall 304 
not exceed the sum of the following: 305 

(1) The fair market value at the time of the transferor’s death of the property  received 306 
by the beneficiary pursuant to the revocable transfer on death deed, less  the amount of any 307 
liens and encumbrances on the property at that time. 308 

(2) The net income the beneficiary received from the property. 309 
(3) If the property has been disposed of, interest on the fair market value of the  310 

property from the date of disposition at the rate payable on a money judgment. For  the 311 
purposes of this paragraph, “fair market value of the property” has the same  meaning as 312 
defined in paragraph (2) of subdivision (a) of Section 5676. 313 
 314 
§5676 315 

(a) Subject to subdivisions (b), (c), and (d), if proceedings for the  administration of 316 
the transferor’s estate are commenced each beneficiary is liable for: 317 

(1) The restitution to the transferor’s estate of the property the beneficiary  received 318 
pursuant to the revocable transfer on death deed if the beneficiary still  has the property, 319 
together with (A) the net income the beneficiary received from  the property and (B) if the 320 
beneficiary encumbered the property after the  transferor’s death, the amount necessary to 321 
satisfy the balance of the encumbrance  as of the date the property is restored to the 322 
estate. 323 

 (2) The restitution to the transferor’s estate of the fair market value of the  property if 324 
the beneficiary no longer has the property, together with (A) the net  income the beneficiary 325 
received from the property prior to disposing of it and (B)  interest from the date of 326 
disposition at the rate payable on a money judgment on  the fair market value of the property. 327 
For the purposes of this paragraph, the “fair  market value of the property” is the fair market 328 
value, determined as of the time of  the disposition of the property, of the property the 329 
beneficiary received pursuant to  the revocable transfer on death deed, less the amount 330 
of any liens and  encumbrances on the property at the time of the transferor’s death.(b) 331 
Subject to subdivision (c), if proceedings for the administration of the  transferor’s estate are 332 
commenced and a beneficiary made a significant   improvement to the property received by 333 
the beneficiary pursuant to the revocable  transfer on death deed, the beneficiary is liable for 334 
whichever of the following the transferor’s estate elects: 335 

(1) The restitution of the property, as improved, to the estate of the transferor  upon 336 
the condition that the estate reimburse the beneficiary for (A) the amount by  which the 337 
improvement increases the fair market value of the property restored,  determined as of the 338 
time of restitution, and (B) the amount paid by the  beneficiary for principal and interest on 339 
any liens or encumbrances that were on  the property at the time of the transferor’s death. 340 

(2) The restoration to the transferor’s estate of the fair market value of the  property, 341 
determined as of the time of the transferor’s death, less the amount of  any liens and 342 
encumbrances on the property at that time, together with interest on  the net amount at the 343 
rate payable on a money judgment running from the time of the transferor’s death. 344 

(c) The property and amount required to be restored to the estate under this  section 345 
shall be reduced by any property or amount paid by the beneficiary to  satisfy a liability 346 
under Section 5672. 347 
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(d) An action to enforce the liability under this section may be brought only by  the 348 
personal representative of the estate of the transferor. In an action to enforce  the liability 349 
under this section, the court’s judgment may enforce the liability only  to the extent 350 
necessary to protect the interests of creditors of the transferor. 351 

(e) An action to enforce the liability under this section is forever barred three years 352 
after the transferor’s death. The three-year period specified in this  subdivision is not tolled 353 
for any reason. 354 
 355 
§5680 356 

(a) The beneficiary may establish the fact of the transferor’s death under  the 357 
procedure provided in Chapter 2 (commencing with Section 210) of Part 4 of  Division 2. 358 

(b) For the purpose of filing the change in ownership statement required by  Section 359 
480 of the Revenue and Taxation Code, the beneficiary is a transferee of  real property by 360 
reason of death. 361 

(c) For the purpose of giving the notice to the Director of Health Services  provided 362 
for in Section 215, the beneficiary is a beneficiary of the transferor. 363 

(d) The beneficiary is liable to the transferor’s estate for prorated estate and  364 
generation skipping transfer taxes to the extent provided in Division 10  (commencing with 365 
Section 20100). 366 

 367 
§5682 368 

A person acting in good faith and for a valuable consideration with the  beneficiary of 369 
a revocable transfer on death deed of real property for which an  affidavit of death is 370 
recorded under the procedure provided in Chapter 2  (commencing with Section 210) of Part 371 
4 of Division 2 has the same rights and  protections as the person would have if the 372 
beneficiary had been named as a  distributee of the property in an order for distribution of the 373 
transferor’s estate that  had become final. 374 

 375 
§5690 376 

(a) The transferor’s personal representative or an interested person may,  under Part 377 
19 (commencing with Section 850) of Division 2, contest the validity of  a transfer of 378 
property by a revocable transfer on death deed. 379 

(b) On commencement of a contest proceeding, the contestant may record a lis  380 
pendens in the county in which the revocable transfer on death deed is recorded.  381 
 382 
§5692 383 

(a) A contest proceeding may not be commenced before the transferor’s death. 384 
(b) A contest proceeding shall be commenced within the earlier of the following 385 

times: 386 
 (1) Three years after the transferor’s death. 387 
(2) One year after the beneficiary establishes the fact of the transferor’s death  under 388 

the procedure provided in Chapter 2 (commencing with Section 210) of Part 4 of Division 2.  389 
 390 
§5694 391 



12-06-10 

If the court in a contest proceeding determines that a transfer of property  by a 392 
revocable transfer on death deed is invalid, the court shall order the following relief: 393 

(a) If the proceeding was commenced and a lis pendens recorded within 40 days after 394 
the transferor’s death, the court shall void the deed and order transfer of the  property to the 395 
person entitled to it. 396 

(b) If the proceeding was commenced more than 40 days after the transferor’s  death, 397 
the court shall grant appropriate relief but the court order shall not affect the  rights in the 398 
property of a purchaser or encumbrancer for value and in good faith  acquired before 399 
commencement of the proceeding and recordation of a lis  pendens. 400 
 401 
§5696 402 

Nothing in this chapter limits the application of principles of fraud, undue  influence, 403 
duress, mistake, or other invalidating cause to a transfer of property by a  revocable transfer 404 
on death deed. 405 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law provides that a person may pass real property to a beneficiary at 
death by various methods including by will, intestate succession, trust, and titling the property in 
joint tenancy, among others. 
 
This Resolution. This resolution would create a revocable transfer on death deed (Revocable 
TOD Deed) which would transfer real property on the death of its owner without a probate 
proceeding. A person will be required to have testamentary capacity to make or revoke the deed.  
A statutory form is provided.  The Revocable TOD Deed must be signed, dated, acknowledged, 
and recorded to be effective. The resolution provides, among other things that the deed does not 
affect the property owner’s rights and, specifically, is part of the owner's estate for the purpose of 
Medi-Cal eligibility and reimbursement. A Revocable TOD Deed would be void if, at the time of 
the owner's death, the property is titled in joint tenancy or as community property with right of 
survivorship. The resolution would establish priorities for creditor claims against the owner and 
the beneficiary of the deed in connection with the property transferred and limits on the liability 
of the beneficiary. The resolution would establish a process for contesting the transfer of real 
property by a revocable TOD deed. 
This Resolution embodies the California Law Revision Commission’s tentative recommendation 
issued in August 2006 entitled Revocable Transfer on Death (TOD) Deed to provide the ability 
of California residents to transfer real property to a designated beneficiary or beneficiaries 
without the need to create a trust to avoid the probate court process. 
 
The Problem: Presently many Californians, especially senior citizens, find that they have no 
affordable options available to transfer their family home to their logical beneficiaries.  A 
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Statutory Will is often available at low or no cost for those who qualify but that option does not 
avoid the statutory probate (i.e. attorney) fee.  A revocable trust can cost from $1000 to $3000 
from a reputable attorney and many who can’t afford that fee are frequently preyed upon by 
scam artists of one sort or other who provide a printed and bound revocable trust and related 
documents with an eye toward finding out ways to part the victims from their assets.  Even with 
the drop in home prices, there are thousands of elderly people throughout the state who 
purchased a home forty or more years ago for under $50,000 which are now worth upwards of 
$500,000, in many cases, who are barely subsisting on social security.  These people can’t afford 
minimal attorneys fees and this resolution offers them an affordable way to transfer their 
property safely and easily with a simple beneficiary designation. 
 
IMPACT STATEMENT: 
Conforming amendments will be needed in Family Code section 2040 and Probate Code sections 
250, 267, 279, 4264, and 5000, and existing Probate Code sections 5600-5608 will have to be 
renumbered. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gerald T. Richards, 1099 Baywood Ln, 
Hercules, CA 94547, (510) 313-0080, (510) 662-4711, gerald.richards@gmail.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gerald T. Richards 
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Resolution 12-07-2009 
 
Paralegal Fees Recoverable as Fees by Professional Fiduciary 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 2640 to read as follows: 
 

§2640 1 
(a) At any time after the filing of the inventory and appraisal, but not before the 2 

expiration of 90 days from the issuance of letters or any other period of time as the court for 3 
good cause orders, the guardian or conservator of the estate may petition the court for an 4 
order fixing and allowing compensation to any one or more of the following: 5 

(1) The guardian or conservator of the estate for services rendered to that time. 6 
(2) The guardian or conservator of the person for services rendered to that time. 7 
(3) The attorney for services rendered to that time by the attorney to the guardian or 8 

conservator of the person or estate or both. 9 
(b) Notice of the hearing shall be given for the period and in the manner provided for 10 

in Chapter 3 (commencing with Section 1460) of Part 1. 11 
(c) Upon the hearing, the court shall make an order allowing (1) any compensation 12 

requested in the petition the court determines is just and reasonable to the guardian or 13 
conservator of the estate for services rendered or to the guardian or conservator of the person 14 
for services rendered, or to both, and (2) any compensation requested in the petition the court 15 
determines is reasonable to the attorney for services rendered to the guardian or conservator 16 
of the person or estate or both. The compensation allowed to the guardian or conservator of 17 
the person, the guardian or conservator of the estate, and to the attorney may, in the 18 
discretion of the court, include compensation for services rendered before the date of the 19 
order appointing the guardian or conservator. The compensation allowed shall thereupon be 20 
charged to the estate. The compensation allowed to the guardian or conservator of the person 21 
or estate or both, may include those services provided by staff of the guardian or conservator, 22 
under the direction and supervision of the guardian or conservator. The petition or 23 
application for compensation shall set forth the hours spent and services performed by such 24 
staff. Legal services for which the attorney may be compensated include those services 25 
rendered by any paralegal performing legal services under the direction and supervision of an 26 
attorney. The petition or application for compensation shall set forth the hours spent and 27 
services performed by the paralegal. 28 

(d) Notwithstanding the provisions of subdivision (c), the guardian or conservator 29 
shall not be compensated from the estate for any costs or fees that the guardian or 30 
conservator incurred in unsuccessfully opposing a petition, or other request or action, made 31 
by or on behalf of the ward or conservatee, unless the court determines that the opposition 32 
was made in good faith, based on the best interests of the ward or conservatee.33 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS: 
 
Existing Law: Probate Code section 2640 permits an attorney for a conservator or guardian to 
recover for paralegal time, but does not permit recovery for a professional fiduciary's staff. 
This Resolution: This Resolution would permit the conservator or guardian to recover for time 
spent on conservatorship or guardianship matters by employees or staff of the conservator or 
guardian which are performed under the conservator or guardian's supervision. 
 
The Problem: In recent years in California, professional fiduciaries are taking on the role of 
conservator or guardian with greater frequency. Unlike attorneys, under current law professional 
fiduciaries are not permitted to recover for services performed by their staff, including 
paralegals. The proposed amendment will permit recovery for such services, upon approval by 
the Court. The amendment will encourage more private fiduciaries to take on the task of serving 
as conservator or guardian, which will promote better administration of these court-supervised 
matters. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: Mary V.J. Cataldo, Procopio, Cory, Hargreaves 
& Savitch LLP, 1917 Palomar Oaks Way, Ste. 300, Carlsbad, CA 92008, 760-931-9700, 
mvc@procopio.com 
 
RESPONSIBLE FLOOR DELEGATE: Mary V.J. Cataldo 



Resolution 12-08-2009 
 
Probate: Hearsay Exception for Wills and Trusts 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Evidence Code section 1260 to read as follows: 
 

§ 1260. 1 
 (a) Evidence of a statement made by a declarant who is unavailable as a witness that 2 
he or she has or has not made a will or established a revocable trust, or has or has not 3 
revoked his or her will or revocable trust, or that identifies his or her will or revocable trust, 4 
is not made inadmissible by the hearsay rule. 5 
 (b) Evidence of a statement is inadmissible under this section if the statement was 6 
made under circumstances such as to indicate its lack of trustworthiness.7 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides a hearsay exception for statements made by decedent when living that 
are probative as to the existence or nonexistence of a will. 
 
This Resolution:  Would expand this hearsay exception to include revocable trusts as well as 
wills. 
 
The Problem:  In an era where many estate plans are contained in revocable trust documents 
rather than in wills, all the arguments in favor of this hearsay exception for wills would also 
apply to revocable trusts.  Admission of evidence under this proposed exception should expand 
the scope of admissible reliable evidence in contested proceedings with regard to the estate plan 
of a decedent or claims against the estate or trust of a decedent. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Valerie J. Merritt, 131 North El Molino 
Avenue, Suite 300, Pasadena, CA 91101, 626/395-0860, fax 626/395-0865, 
valerie@cmdrlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Valerie J. Merritt 
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Resolution 12-09-2009 
 
Probate: Presumptions of Revocability for Trust with Multiple Settlors 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add new section 15400.5 to the Probate Code to read as follows.

§ 15400.5. 1 
If two or more persons establish a joint trust, each is a settlor as to that person’s own 2 

contributed property.  Upon the death of the first settlor to die (or any settlor other than the 3 
last settlor to die), unless the trust instrument expressly provides otherwise, the trust is 4 
irrevocable as to the property contributed by the deceased settlor.5 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  A trust is presumed to be revocable unless the document states otherwise, but it is 
unclear how this works when a revocable trust is established by two or more settlors. 
 
This Resolution:  Clarifies existing law to retain the presumption of revocability by living 
settlors, but to presume the portion contributed by a deceased settlor becomes irrevocable at 
death unless the document states otherwise. 
 
The Problem:  This issue was raised by a discussion on the trusts-estates list serve of the Los 
Angeles County Bar Association.  In California, a trust is presumed to be revocable unless the 
document states otherwise.  This is a minority view and most states have a contrary presumption.  
The settlor reserves the right to revoke or amend, but that necessarily dies with the death of the 
settlor.  There is no presumption in the law expressly covering this situatio when one of multiple 
settlors dies.  In that case, the settlors may choose to have the trust continue to be revocable by 
the surviving settlor(s), which is an implied gift of all assets from the deceased settlor to the 
surviving settlor(s).  This occurs most frequently in trusts established by married persons, but 
may also occur in joint trusts of settlors who are not married to each other.  But in the absence of 
such an agreement, given that the right of the deceased settlor to revoke or amend dies with him 
or her, it is logical to assume that settlor’s portion of the trust becomes irrevocable.  The author 
believes it is better public policy (and more consistent with current law) to presume the trust is 
irrevocable as to the portion contributed by the deceased settlor at his or her death than to 
presume the surviving settlor(s) may revoke or amend the entire trust. 
 
IMPACT STATEMENT: 
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This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Valerie J. Merritt, 131 North El Molino 
Avenue, Suite 300, Pasadena, CA 91101, 626/395-0860, fax 626/395-0865, 
valerie@cmdrlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Valerie J. Merritt 
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Resolution 12-10-2009 
 
Probate: Notice of Trust Revocation to Other Settlor(s) 
 
RESOLVED that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Probate Code section 15401 to read as follows: 
 

§ 15401. 1 
 (a) A trust that is revocable by the settlor may be revoked in whole or in part by any 2 
of the following methods: 3 
 (1) By compliance with any method of revocation provided in the trust instrument. 4 
 (2) By a writing (other than a will) signed by the settlor and delivered to the trustee 5 
during the lifetime of the settlor.  If the trust instrument explicitly makes the method of 6 
revocation provided in the trust instrument the exclusive method of revocation, the trust may 7 
not be revoked pursuant to this paragraph. 8 

(b) Unless otherwise provided in the instrument, if a trust is created by more than one 9 
settlor, each settlor may revoke the trust as to the portion of the trust contributed by that 10 
settlor so long as notice of the revocation is given to the other settlor(s) within ten (10) days 11 
of the revocation, except as provided in Section 761 of the Family Code. 12 

(c) A trust may not be modified or revoked by an attorney in fact under a power of 13 
attorney unless it is expressly permitted by the trust instrument. 14 

(d) Nothing in this section limits the authority to modify or terminate a trust pursuant 15 
to Section 15403 or 15404 in an appropriate case. 16 

(e) The manner of revocation of a trust revocable by the settler that was created by an 17 
instrument executed before July 1, 1987, is governed by prior law and not by this section.18 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The provisions of California law with regard to revocable trusts provide guidance 
as to the methods of revocation of the trust, but do not require that the revoking settlor of a trust 
with more than one settlor give notice of the revocation to the other settlor(s). 
 
This Resolution:  Adds a notice provision for revocation of revocable trusts with more than one 
settlor so that the other settlor(s) will be informed of a revocation as to the assets of one settlor. 
 
The Problem:  In the case of Masry v. Masry, 166 Cal. App. 4th 738 (2nd District, September 4, 
2008), a married couple established a joint revocable trust for their estate plan.  The joint trust 
provided that each of the settlors could revoke the trust during their joint lifetimes by written 
direction to the other settlor and to the trustee.  Husband revoked the trust as settlor and gave 
notice to himself as trustee.  Despite the fact that wife was a co-trustee and that the trust called 
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for notice to both, he did not give notice to wife.  In the Masry case, the court focused on 
subsection (a)(2) of section 15401 and ruled that the revocation by the husband was valid 
because it complied with that section and because the method specified in the trust document 
was not specified to be the exclusive method of revocation.  Commentators criticize the ruling 
for failing to address the family law issue that husband’s conduct did not comply with Family 
Code section 721, which imposes fiduciary duties between husband and wife.  It also does not 
comply with basic principles of trust law in that co-trustees are to act together and a resignation 
by one co-trustee should be delivered to the other.  Apparently those issues were not raised by 
the parties.  When two or more persons establish a trust together, there is an implied 
understanding of good faith and fair dealing between them.  If one exercises his or her power to 
revoke the trust as to his or her assets, notice should be given to the other(s) so that the remaining 
settlor(s) have the ability to amend the trust or revoke it due to changed circumstances.  It is a 
matter of basic fairness.  The placement of the revision in subsection (b) (rather than the 
subsection discussed in the case) is because that subsection is explicitly focused on the case of 
two or more settlors. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Valerie J. Merritt, 131 North El Molino 
Avenue, Suite 300, Pasadena, CA 91101, 626/395-0860, fax 626/395-0865, 
valerie@cmdrlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Valerie J. Merritt 
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Resolution 12-11-2009 
 
Probate: Notice to Heirs of Deceased Settlor of Trust Gift 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 16061.5 of the Probate Code to read as follows: 
 

§16061.5. 1 
 (a) When a revocable trust or any portion of a revocable trust becomes irrevocable 2 
because of the death of one or more of the settlors of the trust, or because, by the express 3 
terms of the trust, the trust becomes irrevocable within one year of the death of a settlor 4 
because of a  contingency related to the death of one or more of the settlors of the trust, the 5 
trustee shall provide a true and complete copy of the terms of the irrevocable trust, or 6 
irrevocable 7 
portion of the trust, to any beneficiary of the trust who requests it and to any heir of a 8 
deceased settlor who requests it. 9 
 (b) When there is more than one settlor of a revocable trust and the trust expressly 10 
continues to be revocable by the surviving settlor(s) at the death of a deceased settlor, upon 11 
the death of a settlor where the trust remains revocable by others, the trustee shall notify each 12 
heir of the deceased settlor of the continued revocability of the trust and, upon request, 13 
provide a copy of the terms of the trust as to that continued revocability to any heir who 14 
requests the terms of the trust. 15 
 (b) (c) The trustee shall, for purposes of this section, rely upon any final judicial 16 
determination of heirship. However, the trustee shall have discretion to make a good faith 17 
determination by any reasonable means of the heirs of a deceased settlor in the absence of 18 
a final judicial determination of heirship known to the trustee.19 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The current provisions of California law create an anomaly.  Upon the death of 
one settlor of a joint trust where the trust continues to be revocable, there is an irrevocable gift 
from the deceased settlor to the surviving settlor(s).  On the other hand, there is not an 
irrevocable trust and the current provisions for notice depend upon the irrevocability of the trust, 
not of the gift. 
 
This Resolution:  Adds to the notice provisions so that notice must be given of a gift that 
becomes irrevocable at the death of a settlor, even if the trust continues to be revocable. 
 
The Problem:  This issue was raised by a discussion on the trusts-estates list serve of the Los 
Angeles County Bar Association.  The current provisions of California law create an anomaly.  
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Upon the death of one settlor of a joint trust where the trust continues to be revocable, there is an 
irrevocable gift from the deceased settlor to the surviving settlor(s).  On the other hand, there is 
not an irrevocable trust and the current provisions for notice depend upon the irrevocability of 
the trust, not of the gift.  So if the trust says to give all of settlor A’s assets to B in a separate 
irrevocable trust, notice must be given to A’s heirs, but it the trust says to let B continue the trust 
as revocable with all the attributes of ownership of A’s assets, there is no notice.  In such a 
situation, notice of the situation should be given to A’s heirs so that A’s heirs are aware of the 
transfer to B and have an opportunity to timely contest it in situations of fraud, duress or undue 
influence. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Valerie J. Merritt, 131 North El Molino 
Avenue, Suite 300, Pasadena, CA 91101, 626/395-0860, fax 626/395-0865, 
valerie@cmdrlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Valerie J. Merritt 
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Resolution 12-12-2009 
 
Taxation: Amendment of Taxation of Estates and Trusts 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
delete Revenue & Taxation Code section 17744 and amend sections 17742 and 17745 to read as 
follows: 
 

§ 17742. 1 
(a) Except as otherwise provided in this chapter, the income of an estate or trust is 2 

taxable to the estate or trust. The tax applies to the entire taxable income of an estate, if the 3 
decedent was a resident, regardless of the residence of the fiduciary or beneficiary, and to the 4 
entire taxable income of a trust, if the fiduciary or beneficiary (other than a beneficiary 5 
whose interest in such trust is contingent) is a resident, regardless of the residence of the 6 
settlor. 7 
 (b) For purposes of this article the residence of a corporate fiduciary of a trust means 8 
the place where the corporation transacts the major portion of its administration of the trust. 9 
 10 
§ 17743. 11 
 Where the taxability of income under this chapter depends on the residence of the 12 
fiduciary and there are two or more fiduciaries for the trust, the income taxable under Section 13 
17742 shall be apportioned according to the number of fiduciaries resident in this state 14 
pursuant to rules and regulations prescribed by the Franchise Tax Board. 15 
 16 
§ 17744. 17 

Where the taxability of income under this chapter depends on the residence of the 18 
beneficiary and there are two or more beneficiaries of the trust, the income taxable under 19 
Section 17742 shall be apportioned according to the number and interest of beneficiaries 20 
resident in this state pursuant to rules and regulations prescribed by the Franchise Tax Board. 21 
 22 
§ 17745. 23 

(a) If, for any reason, the taxes imposed on income of a trust which is taxable to the 24 
trust because the fiduciary or beneficiary is a resident of this state are not paid when due and 25 
remain unpaid when that income is distributable to the beneficiary, or in case the income is 26 
distributable to the beneficiary before the taxes are due, if the taxes are not paid when due, 27 
such income shall be taxable to the beneficiary when distributable to him except that in the 28 
case of a nonresident beneficiary such income shall be taxable only to the extent it is derived 29 
from sources within this state. 30 
 (b) If no taxes have been paid on the current or accumulated income of the trust 31 
because the resident beneficiary's interest in the trust was contingent such income shall be 32 
taxable to the beneficiary when distributed or distributable to him or her. 33 
 (c) The tax on that income which is taxable to the beneficiary under subdivisions (a) 34 
or (b) is a tax on the receipt of that income distributed or on the constructive receipt of that 35 
distributable income. For purposes of this section income accumulated by a trust continues to 36 
be income even though the trust provides that the income (ordinary or capital) shall become a 37 
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part of the corpus. 38 
 (d) The tax attributable to the inclusion of that income in the gross income of that 39 
beneficiary for the year that income is distributed or distributable under subdivision (b) shall 40 
be the aggregate of the taxes which would have been attributable to that income had it been 41 
included in the gross income of that beneficiary ratably for the year of distribution and the 42 
five preceding taxable years, or for the period that the trust accumulated or acquired income 43 
for that contingent beneficiary, whichever period is the shorter. 44 
 (e) In the event that a person is a resident beneficiary during the period of 45 
accumulation, and leaves this state within 12 months prior to the date of distribution of 46 
accumulated income and returns to the state within 12 months after distribution, it shall be 47 
presumed that the beneficiary continued to be a resident of this state throughout the time of 48 
distribution. 49 
 (f) The Franchise Tax Board shall prescribe such regulations as it deems necessary 50 
for the application of this section.51 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Valerie Merritt, James Birnberg, Duncan Crabtree-Ireland, James Gilliam, Jo-
Ann Grace, Lara Krieger, Phyllis Kupferstein, Danette Meyers, Ralph Perry, Helene Wasserman 
 
STATEMENT OF REASONS: 
 
Existing Law:  Unlike most states in the United States, California taxes the income of estates and 
trusts when there is no fiduciary in the state but there is a beneficiary in the state. 
 
This Resolution:  Would bring California into conformity with the majority of states, accord with 
the expectations of the parties, and improve the resolution of situations where more than one 
state asserts the right to tax the income of an estate or trust. 
 
The Problem:  California is almost unique among states in the United States in asserting 
jurisdiction to tax the income of estates and trusts at the estate or trust entity level when no 
fiduciary is resident in the state, but a beneficiary is resident in the state. California law provides 
for the apportionment of income between states when there are fiduciaries in more than one state. 
It also allows for apportionment of income when there are one or more beneficiaries in this state 
and there are non-resident ones. The problem is that most states tax according to the location of 
the fiduciary and provide similar apportionment or credits. When California asserts a right to tax 
based upon beneficiaries only and 100% of the income is taxed by other states at the location of 
fiduciaries, there is double taxation on at least some of the income. We need to bring California 
into line with the vast majority of states to promote fairness to California resident beneficiaries. 
 For those who are not tax lawyers, California resident beneficiaries of estates and trusts, 
like resident beneficiaries of estates and trusts of most states, pay income taxes on income 
distributed to them from the trust each year, and that rule will be unaffected by this proposed 
change. 
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IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Valerie J. Merritt, 131 North El Molino 
Avenue, Suite 300, Pasadena, CA 91101, 626/395-0860, fax 626/395-0865, 
valerie@cmdrlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Valerie J. Merritt 
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Resolution 13-01-2009 
 
Duration of Small Claims Installment Judgment Lien 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 697.310  to read as follows: 
 

§ 697.310 1 
(a) Except as otherwise provided by statute, a judgment lien on real property is 2 

created under this section by recording an abstract of a money judgment with the county 3 
recorder. 4 

(b) Unless the money judgment is satisfied or the judgment lien is released, subject to 5 
Section 683.180 (renewal of judgment), a judgment lien created under this section continues 6 
until 10 years from the date of entry of the judgment. 7 

(c) The creation and duration of a judgment lien under a money judgment entered 8 
pursuant to Section 117 116.620 or 582.5 of this code or Section 16380 of the Vehicle Code 9 
or under a similar judgment is governed by this section, notwithstanding that the judgment 10 
may be payable in installments.11 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  California Code of Civil Procedure section 697.310, subdivision (c) refers to 
Code of Civil Procedure section 117, which was effectively repealed and replaced, with respect 
to installment small claims judgments, by Code of Civil Procedure section 116.620 when the 
Small Claims law was revised in 1990.  
 
This Resolution: Would make clear that section 697.310 is still intended to apply to small claims 
installment judgments.   
 
The Problem:  Code of Civil Procedure section 697.310 is the provision of the Code of Civil 
Procedure governing the establishment and life of judgment liens created by recordation of 
Abstracts of Judgment.  Subdivision (c) thereof provides that the duration and creation of a 
judgment lien is the same even if the judgment is an installment judgment.  Technically, this 
section would currently exclude installment small claims judgments, since there is currently no 
section 117, even though it does not appear that the Legislature intended to exempt small claims 
installment judgments from its purview, since the reference to section 117 was left in the section 
when it was amended in 1998.  This resolution would clarify the Legislature’s intention to have 
section 697.310, subdivision (c) apply to small claims installment judgments.   
 
IMPACT STATEMENT: 
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This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  David R. Moore, MOORE & SKILJAN,  7700 
El Camino Real, Suite 207, Carlsbad, CA   92009, (760) 944-7700, davidr@mooreskiljan.com 
 
RESPONSIBLE FLOOR DELEGATE:  David R. Moore 
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Resolution 13-02-2009 
 
Small Claims - Attorney Fees Unavailable Before Appeal 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 116.610 to read as follows: 
 

§ 116.610 1 
(a) The small claims court shall give judgment for damages, or equitable relief, or 2 

both damages and equitable relief, within the jurisdictional limits stated in Sections 116.220, 3 
116.221, and 116.231, and may make any orders as to time of payment or otherwise as the 4 
court deems just and equitable for the resolution of the dispute. 5 

(b) The court may, at its discretion or on request of any party, continue the matter to a 6 
later date in order to permit and encourage the parties to attempt resolution by informal or 7 
alternative means. 8 

(c) The judgment shall include a determination whether the judgment resulted from a 9 
motor vehicle accident on a California highway caused by the defendant's operation of a 10 
motor vehicle, or by the operation by some other individual, of a motor vehicle registered in 11 
the defendant's name. 12 

(d) If the defendant has filed a claim against the plaintiff, or if the judgment is against 13 
two or more defendants, the judgment, and the statement of decision if one is rendered, shall 14 
specify the basis for and the character and amount of the liability of each of the parties, 15 
including, in the case of multiple judgment debtors, whether the liability of each is joint or 16 
several. 17 

(e) If specific property is referred to in the judgment, whether it be personal or real, 18 
tangible or intangible, the property shall be identified with sufficient detail to permit efficient 19 
implementation or enforcement of the judgment. 20 

(f) In an action against several defendants, the court may, in its discretion, render 21 
judgment against one or more of them, leaving the action to proceed against the others, 22 
whenever a several judgment is proper. 23 

(g)(1) The prevailing party is entitled to the costs of the action, including the costs of 24 
serving the order for the appearance of the defendant, but in no event including attorney fees. 25 

(2) Notwithstanding paragraph (1) of this subdivision and subdivision (b) of Section 26 
1032, the amount of the small claims court fee paid by a party pursuant to subdivision (c) of 27 
Section 116.230 that exceeds the amount that would have been paid if the party had paid the 28 
fee pursuant to subdivision (b) of Section 116.230 shall not be recoverable as costs. 29 

(h) When the court renders judgment, the clerk shall promptly deliver or mail notice 30 
of entry of the judgment to the parties, and shall execute a certificate of personal delivery or 31 
mailing and place it in the file. 32 

(i) The notice of entry of judgment shall be on a form approved or adopted by the 33 
Judicial Council.34 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Section 116.610, subdivision (g)(1) provides the prevailing party in a small 
claims action is entitled to costs without any stated restriction.   
 
This Resolution:   This Resolution would amend subdivision (g)(1) to clarify that in no event are 
attorney fees available as a cost in a Judgment rendered in Small Claims Court.   
 
The Problem:  Some Small Claims litigants take the position that even though they are not 
represented by counsel at the Small Claims hearing, if they have consulted an attorney for advice 
and paid fees, they are entitled to those fees as costs pursuant to Code of Civil Procedure section 
116.610, subdivision (g)(1), even though Code of Civil Procedure section 116.530, subdivision 
(a) specifically prohibits attorneys from appearing for clients at Small Claims hearings, since 
Code of Civil Procedure section 116.530, subdivision (c)(1) permits a party to consult an 
attorney either before or after the commencement of the action.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Wayne Templin, 144 E. Washington Avenue, 
Escondido, CA   92025, (760) 743-0222, (760) 743-0205 facsimile, 
waynetemplin@mindspring.com 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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Resolution 13-03-2009 
 

Settlement Agreements 
 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 664.6 to read as follows: 
 

§664.6 1 
 If parties to pending litigation stipulate, in a writing signed by the parties outside the 2 
presence of the court or orally before the court, for settlement of the case, or part thereof, the 3 
court, upon motion, may enter judgment pursuant to the terms of the settlement.  If requested 4 
by the parties any party in writing to the court, the court may shall retain jurisdiction over the 5 
parties to enforce the settlement until performance in full of the terms of the settlement. The 6 
case will thereafter be exempt from all case disposition requirements and from mandatory or 7 
discretionary dismissal for failure to prosecute. 8 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Beverly Hills Bar Association. 
 
STATEMENT OF REASONS : 
  
Existing Law:  Existing law permits but does not require the court to retain jurisdiction over 
matters which have been settled but performance under the settlement agreement will not be 
completed within the 45 days.  California Rules of Court, rule 3.1385(b) provides that any party 
seeking affirmative relief must file a dismissal within 45 days of filing notice of settlement or 
else the court must dismiss the action absent a showing of good cause. 
 
This Resolution:  This resolution would require the court to retain jurisdiction over cases where 
performance of the settlement agreement will not occur within 45 days.  Such cases would be 
exempt from mandatory case disposition and prosecution requirements so that they will not 
impact any statistical analysis of the case disposition history of a particular judge.  
 
The Problem:    More and more cases are being resolved by an agreement whereby one party will 
pay the other an amount in settlement over a lengthy period of time, often a period of years.  
Some judges in some counties retain jurisdiction to enforce the settlement pursuant to CCP 
section 664.6 until full performance is complete and the party seeking affirmative relief is in a 
position to file a dismissal. Other judges do not; therefore, in those cases, if payments are not 
made, an entire new action for breach must be filed and prosecuted consuming additional time 
and resources both for the aggrieved party and the court.   
 
IMPACT STATEMENT: 
 
This Resolution does not affect any other law, statute or rule.  



13-03-2 

 
AUTHOR AND/OR PERMANENT CONTACT:  Christine J. Wilson, Tyler & Wilson, 5455 
Wilshire Blvd #1925, Los Angeles, CA, 90036-4201, ph:323 655 7180, fax: 323 655 7122, 
cjw@tyler-law.com 
 
RESPONSIBLE FLOOR DELEGATE:   Elizabeth A. Moreno  
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Resolution 13-04-2009 

 
Civil Trial Court Annexed Mediator Panels 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Code of Civil Procedure 1775, 1775.2,  1775.3 and 
1775.8 and that  the Judicial Council amend California Rules of Court, rule 3.870 and Rule 
10.781 to read as follows: 
 

§1775   1 
The Legislature finds and declares that: 2 
 (a) The peaceful resolution of disputes in a fair, timely, appropriate, and cost-3 
effective manner is an essential function of the judicial branch of state government under 4 
Article VI of the 5 
California Constitution. 6 
 (b) In the case of many disputes, litigation culminating in a trial is costly, time 7 
consuming, and stressful for the parties involved.  Many disputes can be resolved in a fair 8 
and equitable manner through less formal processes. 9 
 (c) Alternative processes for reducing the cost, time, and stress of dispute 10 
resolution, such as mediation, have been effectively used in California and elsewhere.  In 11 
appropriate cases mediation provides parties with a simplified and economical procedure for 12 
obtaining 13 
prompt and equitable resolution of their disputes and a greater opportunity to participate 14 
directly in resolving these disputes. Mediation may also assist to reduce the backlog of cases 15 
burdening 16 
the judicial system.  It is in the public interest for mediation to be encouraged and used where 17 
appropriate by the courts. 18 
 (d) Mediation and similar alternative processes can have the greatest benefit for the 19 
parties in a civil action when used early, before substantial discovery and other litigation 20 
costs have been incurred.  Where appropriate, participants in disputes should be encouraged 21 
to utilize mediation and other alternatives to trial for resolving their differences in the early 22 
stages of a civil action. 23 
 (e) As a pilot project in Los Angeles County and in other In counties which elect to 24 
apply this title, courts should be able to refer cases to appropriate dispute resolution 25 
processes such as judicial arbitration and mediation as an alternative to trial, consistent with 26 
the parties' right to obtain a trial if a dispute is not resolved through an alternative process. 27 
 (f) The purpose of this title is to encourage the use of court-annexed alternative 28 
dispute resolution methods in general, and mediation in particular.  It is estimated that the 29 
average cost to 30 
the court for processing a civil case of the kind described in Section 1775.3 through judgment 31 
is three thousand nine hundred forty-three dollars ($3,943) for each judge day, and that a 32 
substantial portion of this cost can be saved if these cases are resolved before trial. The 33 
Judicial Council, through the Administrative Office of the Courts, shall conduct a survey to 34 
determine the number of cases resolved by alternative dispute resolution authorized by this 35 
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title, and shall estimate the resulting savings realized by the courts and the parties.  The 36 
results of the survey shall be included in the report submitted pursuant to Section 1775.14.  37 
The programs authorized by this title shall be deemed successful if they result in estimated 38 
savings of at least two hundred fifty thousand dollars ($250,000) to the courts and 39 
corresponding savings to the parties. 40 
 41 
§1775.2 42 
 (a) This title shall apply to the courts of the County of Los Angeles. (b)  43 
 (a) A court of any county, at the option of the presiding judge, may elect whether or 44 
not to apply this title to eligible actions filed in that court, and this title shall not apply in any 45 
court 46 
which has not so elected.  An election under this subdivision may be revoked by the court at 47 
any time. 48 
 (b) A court of any county, at the option of the presiding judge, may elect whether or 49 
not to apply this title to eligible actions filed in that court, and this title shall not apply in any 50 
court 51 
which has not so elected.  An election under this subdivision may be revoked by the court at 52 
any time. 53 
 (c) Courts are authorized to apply this title to all civil actions pending or 54 
commenced on or after January 1, 1994. 55 
 56 
1775.3 57 

 (a) In the courts of the County of Los Angeles and in other courts that elect to apply 58 
this title, all at-issue civil actions in which arbitration is otherwise required pursuant to 59 
Section 1141.11, whether or not the action includes a prayer for equitable relief, may be 60 
submitted to mediation by the presiding judge or the judge designated under this title as an 61 
alternative to judicial arbitration pursuant to Chapter 2.5 (commencing with Section 1141.10) 62 
of Title 3. 63 
 (b) Any civil action otherwise within the scope of this title in which a party to the 64 
action is a public agency or public entity may be submitted to mediation pursuant to 65 
subdivision (a). 66 
 67 
§1775.8.   68 
 (a) The compensation of court-appointed mediators for cases where the civil action 69 
is submitted to mediation pursuant to section 1775.3, shall be the same as the compensation 70 
of arbitrators pursuant to Section1141.18, except that no compensation shall be paid prior to 71 
the filing of a statement of nonagreement by the mediator pursuant to Section 1775.9 or prior 72 
to settlement of the action by the parties. 73 
    (b) All administrative costs of mediation, ordered pursuant to Section 1775.3 74 
including compensation of mediators, shall be paid in the same manner as for arbitration 75 
pursuant to Section 1141.28.  Funds allocated for the payment of arbitrators under the 76 
judicial arbitration program shall be equally available for the payment of mediators under 77 
this title. 78 
 (c) In any proceeding where mediation is not ordered pursuant to section 1775.3 79 
and the parties stipulate to mediation, the parties bear the cost of mediation. The parties will 80 
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determine how the costs of mediation are shared.  The court will maintain a list of mediators 81 
who provide pro bono services for a party who stipulates to mediation and in good faith files 82 
a declaration with the court requesting pro bono mediation on the grounds of limited means.  83 
 84 
California Rule of Court  85 
Rule 3.870.  86 
 The rules in this chapter implement the Civil Action Mediation Act, Code of Civil 87 
Procedure section 1775 et seq. Under section 1775.2, they apply in the Superior Court of 88 
California, County of Los Angeles and in other courts that elect to apply the act.  89 
 90 
Rule 10.781.  91 
 (a) Lists of neutrals  92 
If a court makes available to litigants a list of ADR neutrals, the list must contain, at a 93 
minimum, the following information concerning each neutral listed:  94 
 (1) The types of ADR services available from the neutral;  95 
 (2) The neutral's résumé, including ADR training and experience; and  96 
 (3) The fees charged by the neutral for each type of service;.  and 97 
 (4) The number of cases the  neutral will serve as a pro bono mediator.  98 
  (b) Requirements to be on lists.  99 
 In order to be included on a court list of ADR neutrals, an ADR neutral must sign a 100 
statement or certificate agreeing to:  101 
 (1) Comply with all applicable ethics requirements and rules of court and;  102 
 (2) Serve as an ADR neutral on a pro bono or modest means basis in at least one case 103 
per year, not to exceed eight hours, if requested by the court. The court must establish the 104 
eligibility requirements for litigants to receive, and the application process for them to 105 
request, ADR services on a pro bono or modest-means basis. Nothing in this rule shall 106 
prevent a mediator from choosing to serve pro bono for more than one case per year or 107 
longer than eight hours.  The court will randomly assign the mediator who will serve as a 108 
mediator on a pro bono basis.   109 
 (3)  Serve as an ADR neutral when one or more parties are self-represented.  110 
 (4) A mediator who serves pro bono on any case shall not charge a fee for any portion 111 
of the pro bono case. 112 
 (c) Privilege to serve as a court-program neutral.  113 
 Inclusion on a court list of ADR Neutrals and eligibility to be recommended, 114 
appointed, or compensation by the court to serve as a neutral are privileges that are revocable 115 
and confer no vested right on the neutral. 116 

  
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:  Beverly Hills Bar Association. 
 
STATEMENT OF REASONS   
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Existing Law:  The existing law makes mediation a pilot project, does not encourage pro bono 
mediation or encourage mediators to mediate cases involving self represented parties.     
 
This Resolution:   This resolution recognizes that mediation is no longer a ‘pilot project’, makes 
compliance with the mediation statute an elective for Los Angeles County, as it is for every other 
county, that limited means parties can self declare they should be afforded unlimited pro bono 
mediation services, and the parties who stipulate to mediation, will be responsible for the cost of 
mediation. 
 
The Problem:    Mediation is no longer a pilot project, should not target just one county and those 
references should be deleted in Code of Civil Procedure section 1775.  Mediation has taken hold 
in all the California Courts and the statute needs to be updated. 

Parties who voluntarily stipulate to mediation will bear the cost of the mediation.  
However, those parties of limited means will be provided a pro bono mediation services if they 
in good faith file a declaration with the court requesting pro bono mediation services.  This 
assures that pro bono mediation services, with no limitation on the length, will be available to 
those of limited means. Presently, many courts only give a few hours of pro bono mediation per 
case, then a mediator can charge his/her market rate.  This is a burden on those of limited means.  
Pro bono is further encouraged because California Rule of Court, rule 10.781 gives the mediator 
right to determine the number of pro bono mediations she or he can hear, instead of the court 
mandatory one at 8 hours. Many parties resort to self-representation out of economic necessity, 
not just for indigent individuals, but for large numbers of lower economic and middle class 
litigants who find the cost of legal representation prohibitive.   There is a need to increase court 
services for self-represented individuals and to promote access to justice.  Many court mediators, 
decline to mediate an action where a party is self-represented because of the self-represented 
party’s lack of knowledge of the law and legal procedures. Under amended California Rule of 
Court, rule 10.781(b, ) a mediator on a court list is required to mediate actions involving self 
represented individuals and not be given the option to turn down the mediation because the party 
is self-represented 
 In any action where a mediator is providing pro bono service, the mediator shall be 
randomly selected, instead of self-selected.  The court’s mediators list on a website usually 
contains biographical information about the mediator. A self-selection of the mediator by the 
party or the party’s attorney does not promote inclusiveness and a fair and representative system.      
A party’s self-selection of a mediator is not based upon a procedure where the person who makes 
the selection is blind to ethnicity, culture, or gender.   The court’s random selection of a pro bono 
mediator will not result in a party choosing based upon ethnicity, culture, or gender.  This 
assures that all mediators despite their ethnicity, culture or gender will be chosen to provide pro 
bono mediation services.   
  
IMPACT STATEMENT 
 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:   Charles Parselle, 21781 Ventura Blvd, No. 
633, Woodland Hills, California 91364, 818.346.5810, fax: 818.206.8695, Charles@cedrs.com 
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RESPONSIBLE FLOOR DELEGATE:  Elizabeth A. Moreno  
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Resolution 13-03-2009 
 

Special Interrogatories: Leave of Court Required to Exceed Limit 
 

RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 2030.030 and 2030.040 and 
to repeal section 2030.050 to read as follows:  
 

§2030.030  1 
 (a) A party may propound to another party either or both of the following: 2 
    (1) Thirty-five Fifty specially prepared interrogatories that are relevant to the 3 
subject matter of the pending action. 4 
    (2) Any additional number of official form interrogatories, as described in Chapter 5 
17 (commencing with Section 2033.710), that are relevant to the subject matter of the 6 
pending action. 7 
    (b) Except as provided in Section 2030.070 and in family law cases, unless 8 
stipulated or ordered by the court, no party shall, as a matter of right, propound to any other 9 
party more than  35 50 specially prepared interrogatories including subparts, without first 10 
obtaining  leave of court to do so by way of a noticed motion.   If the initial set of 11 
interrogatories does not exhaust this limit, the balance may be propounded in subsequent 12 
sets. 13 
    (c) Unless a declaration as described in Section 2030.050 has been made, leave of 14 
court to propound more than 50 interrogatories including subparts, has first been obtained by 15 
way of a noticed motion or the parties have stipulated to a greater number, a party need only 16 
respond to the first 35 50 specially prepared interrogatories served, if that party states an 17 
objection to the balance, under Section 2030.240, on the ground that the limit has been 18 
exceeded. 19 
 20 
§2030.040 21 
 (a) Subject to the right of the responding party to seek a protective order under 22 
Section 2030.090, any party who attaches a supporting declaration as described in Section 23 
2030.050 may propound a greater number of specially prepared interrogatories to another 24 
party if this greater number is warranted because of any of the following:  25 
 (a) In ruling on a motion for leave to propound more than 50 specially prepared 26 
interrogatories including subparts pursuant to Section 2030.030, the court shall grant the 27 
motion if it finds that any of the following factors warrant relief:   28 
    (1) The complexity or the quantity of the existing and potential issues in the 29 
particular case. 30 
    (2) The financial burden on a party entailed in conducting the discovery by oral 31 
deposition. 32 
    (3) The expedience of using this method of discovery to provide to the responding 33 
party the opportunity to conduct an inquiry, investigation, or search of files or records to 34 
supply the information sought. 35 
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    (b) If the responding party seeks a protective order on the ground that the number 36 
of specially prepared interrogatories is unwarranted, the propounding party shall have the 37 
burden of 38 
justifying the number of these interrogatories 39 
     (b)  The court shall impose a monetary sanction on any party who makes or 40 
opposes a motion made under Section 2030.030 unless the court finds that the motion was 41 
made or opposed with substantial justification or that other facts would make the imposition 42 
of sanction unjust.   43 
 44 
§2030.050.   45 
 Any party who is propounding or has propounded more than 35 specially prepared 46 
interrogatories to any other party shall attach to each set of those interrogatories a declaration 47 
containing substantially the following: 48 
      DECLARATION FOR ADDITIONAL DISCOVERY 49 
    I, __________, declare:  1. I am (a party to this action or proceeding appearing in propria 50 
persona) (presently the attorney for __________, a party to this action or proceeding).  2. I 51 
am propounding to __________ the attached set of interrogatories.  3. This set of 52 
interrogatories will cause the total number of specially prepared interrogatories propounded 53 
to the party to whom they are directed to exceed the number of specially prepared 54 
interrogatories permitted by Section 2030.030 of the Code of Civil Procedure.  4. I have 55 
previously propounded a total of __________ interrogatories to this party, of which 56 
__________ interrogatories were not official form interrogatories.  5. This set of 57 
interrogatories contains a total of __________ specially prepared interrogatories.  6. I am 58 
familiar with the issues and the previous discovery conducted by all of the parties in the case.  59 
7. I have personally examined each of the questions in this set of interrogatories.  8. This 60 
number of questions is warranted under Section 2030.040 of the Code of Civil Procedure 61 
because __________. (Here state each factor described in Section 2030.040 that is relied on, 62 
as well as the reasons why any factor relied on is applicable to the instant lawsuit.) 9. None 63 
of the questions in this set of interrogatories is being propounded for 64 
any improper purpose, such as to harass the party, or the attorney for the party, to whom it is 65 
directed, or to cause unnecessary delay or needless increase in the cost of litigation.  I declare 66 
under penalty of perjury under the laws of California that the foregoing is true and correct, 67 
and that this declaration was executed on __________.    68 
____________________________________________                     (Signature) 69 
   Attorney for ________________________________70 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  A party can only propound 35 specially prepared interrogatories.  If a party wants  
to propound additional interrogatories they must execute a declaration of necessity.   
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This Resolution: This resolution would change the number of specially prepared interrogatories  
to 50 and require a party to seek leave of court or stipulate with the opposing party for more than  
50 specially prepared interrogatories.  
 
The Problem: The purpose of the proposed revisions is to deter abusive discovery and “paper  
wars”.  Day v. Rosenthal (1985) 170 Cal. App.3d 1125, 1172 (time necessary to answer nine 
sets of interrogatories estimated to be 1,600 hours); Deyo v. Kilbourne (1979) 84 Cal.App.3d 
771,  780-781, fn. 5 (and cases cited therein). The proposed revisions are intended to bring the  
statute in line with Rule 33(a) of the Federal Rules of Civil Procedure, which requires a party  
who wants to serve more than 25 interrogatories to obtain a stipulation or leave of court to do so.   
 Under present law, a party who wants to propound more than 35 specially prepared 
interrogatories may do so by way of a declaration of necessity.  This unfairly forces the 
responding party to incur the time and expense of challenging the declaration of necessity by a 
motion for a protective order pursuant to Code of Civil Procedure section 2030.040.  In 2001, a 
law review article which surveyed the discovery rules of the state and federal courts said, “At the 
time of its enactment, section 2030(c) of the California Code of Civil Procedure [the predecessor 
to Code of Civil Procedure sections 2030.030, 2030.040 and 2030.050] was on the leading edge 
of attempts to rein in abusive interrogatory practice.  Nearly fifteen years later, however, the 
provision is easily the weakest of the efforts to end interrogatory abuse.” Weber, Potential 
Innovations in Civil Discovery:  Lessons for California from the State and Federal Courts 
(2001), 32 McGeorge L. Rev. 1051, 1090-1091 (emphasis added). 
 The proposed revisions would not increase the cost of litigation because the cost to the 
propounding party of moving for leave to serve additional interrogatories should be roughly 
equal to the cost to responding party of moving for a protective order under the current scheme.  
The proposed revisions take into account the cost of litigation and increase the number of 
specially prepared interrogatories to 50. 
 The proposed revisions to Code of Civil Procedure section 2030.040(a) require the court 
to grant leave to propound additional interrogatories if any of the conditions in Section 
2030.040(a) (1-3) dictate relief.  This will protect a party from a denial of necessary discovery 
while preventing discovery abuse.  Subsection (b) authorizes the court to impose monetary 
sanctions against a party who makes or opposes a motion made under Section 2030.030 unless 
the court find that the motion was made or opposed with substantial justification or that other 
factors make the imposition of sanctions unjust.  The proposed revision will be limited to civil 
actions and is not applicable to family law cases. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND PERMANENT CONTACT:  Randall Spencer,  8665 Wilshire Blvd #210 
Beverly Hills, CA 90211,  (310) 659-6771, (310) 659-7354 fax, randy@rtlewin.com 
 
RESPONSIBLE FLOOR DELEGATE:   Elizabeth A. Moreno  
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Resolution 13-06-2009 
 

Expert Witness Disclosures:  Narrative Statements for Expert Opinions of Percipient Witnesses 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2034.260 to read as follows: 

§2034.260 1 
 (a) All parties who have appeared in the action shall exchange information 2 
concerning expert witnesses in writing on or before the date of exchange specified in the 3 
demand. The exchange of information may occur at a meeting of the attorneys for the parties 4 
involved or by a mailing on or before the date of exchange. 5 

(b) The exchange of expert witness information shall include either of the following: 6 
 (1) A list setting forth the name and address of any person whose expert opinion that 7 

party expects to offer in evidence at the trial. 8 
 (2) A statement that the party does not presently intend to offer the testimony of any 9 

expert witness. 10 
(c) If any witness on the list is an expert as described in subdivision (b) of Section 11 

2034.210, the exchange shall also include or be accompanied by an expert witness 12 
declaration signed only by the attorney for the party designating the expert, or by that party if 13 
that party has no attorney. This declaration shall be under penalty of perjury and shall 14 
contain: 15 

 (1) A brief narrative statement of the qualifications of each expert. 16 
 (2) A brief narrative statement of the general substance of the testimony that the 17 

expert is expected to give. 18 
 (3) A representation that the expert has agreed to testify at the trial. 19 
 (4) A representation that the expert will be sufficiently familiar with the pending 20 

action to submit to a meaningful oral deposition concerning the specific testimony, including 21 
any opinion and its basis, that the expert is expected to give at trial. 22 

 (5) A statement of the expert's hourly and daily fee for providing deposition 23 
testimony and for consulting with the retaining attorney. 24 

(d) For percipient witnesses who have expert opinions not specifically included under 25 
Section 2034.210(b), the party designating the expert shall provide a brief narrative statement 26 
of the general substance of the testimony that the expert is expected to give.27 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires a party to disclose the substance of expert opinion testimony for party 
witnesses and retained experts but not percipient witnesses who have expert opinions.  
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This Resolution:  Requires a party to disclose the substance of all expert opinion testimony 
expected to be offered at trial. 
 
The Problem:  Under current law, expert disclosure does not require the parties to disclose the 
general substance of expert witness testimony if the witness is neither expressly retained or a 
party witness.  Frequently, expert disclosures made 50 days before trial contain the names of 
numerous witnesses without any disclosure as to the expected substance of expert opinion.  The 
other parties to the litigation are then left with the dilemma of either setting depositions on all of 
these witnesses on the eve of trial or choosing to not take depositions and risk being surprised at 
trial.  Requiring disclosure of the general substance of the anticipated expert opinion testimony 
should provide no greater additional burden to the disclosing party who should be in a position 
on the eve of trial of understanding the anticipated scope of expert testimony.  The disclosure of 
the general substance of expert testimony will allow the other parties to have an understanding of 
the scope of the opinion to determine whether or not a deposition is necessary to understand the 
opinion and grounds.  
  
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen M. Goodman, Goodman & 
Associates, 3840 Watt Avenue, Building A, Sacramento, CA  95821; (916) 643-0600 voice, 
(916) 642-0605 fax, email kgoodman@goodman-law.com 
 
RESPONSIBLE FLOOR DELEGATE:  Karen M. Goodman 
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Resolution 13-07-2009 
 

Judgment Notwithstanding the Verdict:  Procedure for Making and Hearing Motion 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 629 to read as follows: 
 

§ 629 1 
 The court, before the expiration of its power to rule on a motion for a new trial, either 2 
on its own motion, after five days' notice, or on motion of a party against whom a verdict has 3 
been rendered, shall render judgment in favor of the aggrieved party notwithstanding the 4 
verdict whenever a motion for a directed verdict for the aggrieved party should have been 5 
granted had a previous motion been made. 6 
 A motion for judgment notwithstanding the verdict shall be made within the period 7 
specified by Section 659 of this code in respect of the filing and serving of notice of intention 8 
to move for a new trial. The memorandum of points and authorities and any affidavits in 9 
support of or in opposition to the motion shall be filed and served as provided in Section 10 
659a.  The motion shall be set for hearing as provided in Section 661.  The making of a 11 
motion for judgment notwithstanding the verdict shall not extend the time within which a 12 
party may file and serve notice of intention to move for a new trial. The court shall not rule 13 
upon the motion for judgment notwithstanding the verdict until the expiration of the time 14 
within which a motion for a new trial must be served and filed, and if a motion for a new trial 15 
has been filed with the court by the aggrieved party, the court shall rule upon both motions at 16 
the same time. The power of the court to rule on a motion for judgment notwithstanding the 17 
verdict shall not extend beyond the last date upon which it has the power to rule on a motion 18 
for a new trial. If a motion for judgment notwithstanding the verdict is not determined before 19 
such date, the effect shall be a denial of such motion without further order of the court. 20 
 If the motion for judgment notwithstanding the verdict be denied and if a new trial be 21 
denied, the appellate court shall, when it appears that the motion for judgment 22 
notwithstanding the verdict should have been granted, order judgment to be so entered on 23 
appeal from the judgment or from the order denying the motion for judgment 24 
notwithstanding the verdict. 25 
 Where a new trial is granted to the party moving for judgment notwithstanding the 26 
verdict, and the motion for judgment notwithstanding the verdict is denied, the order denying 27 
the motion for judgment notwithstanding the verdict shall nevertheless be reviewable on 28 
appeal from said order by the aggrieved party. If the court grants the motion for judgment 29 
notwithstanding the verdict or of its own motion directs the entry of judgment 30 
notwithstanding the verdict and likewise grants the motion for a new trial, the order granting 31 
the new trial shall be effective only if, on appeal, the judgment notwithstanding the verdict is 32 
reversed, and the order granting a new trial is not appealed from or, if appealed from, is 33 
affirmed.34 

 
 

(Proposed new language underlined; language to be deleted stricken.) 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PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: Code of Civil Procedure section 629 provides the time to file a motion for 
judgment notwithstanding the verdict (JNOV) but does not provide a time to file and serve points 
and authorities and other supporting papers or the time to file and serve opposition papers.  The 
statute also does not provide how the motion is set for hearing. 
 
This resolution: Fully synchronizes the procedures for JNOV and new trial motions and 
incorporates case law on how the motion is set for hearing. 
 
The problem:  JNOV procedures are generally synchronized with the procedures governing new 
trial motions.  Catania v. Halcyon Steamship Co. (1975), 44 Cal.App.3d 348, 351.  But there are 
some differences and uncertainties. 
 
On a new trial motion, supporting affidavits and points and authorities may be filed and served 
within 10 days after the notice of intention to move for a new trial and the time may be extended 
as much as 20 days. (Code Civ. Proc.,  §659; Cal. Rules of Court, Rule 3.1600.)  But Code of 
Civil Procedure section 629 has no provision for filing and serving papers in support of a JNOV 
motion.  The memorandum and any affidavits, therefore, must be served and filed with the 
motion.  (Rutter, Cal. Practice Guide (2008), Civil Trials and Evidence, §18:37.).  There is no 
apparent reason why the JNOV procedure should be different from the new trial procedure. 
 
The difference in procedure is especially problematic when motions for JNOV and new trial are 
made simultaneously.  Often, the new trial motion is based in whole or in part on arguments 
supporting JNOV.  But because the memorandum supporting JNOV must be filed and served 
with the JNOV motion, the practical result is that the attorney will have to brief the new trial 
motion within the short time for making the JNOV motion, and will lose the additional time for 
briefing a new trial motion provided in Code of Civil Procedure section 659a. 
 
Code of Civil Procedure section 659a also provides that papers opposing a new trial motion must 
be filed and served 10 days after service of the papers in support of the motion.  Code of Civil 
Procedure section 629 does not state when opposing papers are due.  Is it 10 days after service of 
the motion, as with new trial?  Or is it 9 court days before the hearing under Code of Civil 
Procedure section 1005(b)?  And, as Code of Civil Procedure section 629 allows the court to 
hear a JNOV motion on as little as five days notice, how could one comply with Code of Civil 
Procedure section 1005(b) when the hearing is set that quickly? 
 
Finally, under Code of Civil Procedure section 661, the court, not counsel, sets the hearing on a 
new trial motion.  Case law holds that the same procedure applies to a JNOV motion.  Beck v. 
Superior Court (1942), 20 Cal.2d 77, 80.  Code of Civil Procedure section 629, however, is silent 
on the issue. 
 
IMPACT STATEMENT: 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 980 Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 
441-5810 fax.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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Resolution 13-08-2009 
 

New Trial: Time to Make Motion 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 659 to read as follows: 
 

§ 659 1 
 The party intending to move for a new trial must file with the clerk and serve upon 2 
each adverse party a notice of his intention to move for a new trial, designating the grounds 3 
upon which the motion will be made and whether the same will be made upon affidavits or 4 
the minutes of the court or both, either 5 
 1. After the decision is rendered and Bbefore the entry of judgment; or 6 
 2. Within 15 days of the date of mailing notice of entry of judgment by the clerk of 7 
the court pursuant to Section 664.5, or service upon him by any party of written notice of 8 
entry of judgment, or within 180 days after the entry of judgment, whichever is earliest; 9 
provided, that upon the filing of the first notice of intention to move for a new trial by a 10 
party, each other party shall have 15 days after the service of such notice upon him to file and 11 
serve a notice of intention to move for a new trial. 12 
 Said notice of intention to move for a new trial shall be deemed to be a motion for a 13 
new trial on all the grounds stated in the notice. The time above specified shall not be 14 
extended by order or stipulation or by those provisions of Section 1013 of this code which 15 
extend the time for exercising a right or doing an act where service is by mail.16 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: Code of Civil Procedure section 659 currently allows a party to make a motion for 
new trial at any time “before entry of judgment.” 
 
This resolution: Adds the phrase, “after the decision is rendered” before the phrase, “before entry 
of judgment.” This incorporates the judicial interpretation of the statute and eliminates a 
dangerous trap for even conscientious attorneys. 
 
The problem:  The provision of section 659 that allows a party to move for a new trial before 
entry of judgment is “obscure, misleading, and a dangerous trap for the uninformed attorney.”  8 
Witkin, Cal. Procedure (5th ed. 2008), Attack on Judgment in Trial Court, § 55. A party cannot 
move for a new trial before there is a decision.  Id.  Under Code of Civil Procedure section 657, 
the motion can be made by a “party aggrieved,” but until a decision is rendered, there is no 
aggrieved party.  Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 459. 
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Because the new trial procedure is jurisdictional, a motion filed before the court has rendered a 
decision is premature and ineffective.  Id.  This has a harsh consequence on appeal.  A new trial 
motion ordinarily extends the time to appeal until 30 days after denial of the motion.  (Cal. Rules 
of Court, Rule 8.108(b).)  But a premature motion for new trial cannot extend the appeal time.  
Ehrler v. Ehrler (1981) 126 Cal.App.3d 147, 151–152.  The attorney who reads the current 
language of section 659 literally and files a premature new trial motion then appeals after the 
motion is denied, when the normal appeal time has run, will fall into the trap. 
 
What constitutes a decision for new trial motion purposes can vary.  See, 8 Witkin, Cal. 
Procedure (5th ed. 2008), Attack on Judgment in Trial Court, §56.  In a jury trial, the decision is 
ordinarily the verdict, unless it does not determine all of the issues.  Auto Equity Sales, supra, 57 
Cal.2d at 459-460.  In a bench trial, the court renders a decision when it issues the statement of 
decision, if requested, and files the judgment.  Ruiz v. Ruiz (1980) 104 Cal.App.3d 374, 378.  An 
order granting judgment on the pleadings is a decision, even if the judgment itself has not yet 
been entered.  Olson v. County of Sacramento (1969) 274 Cal.App.2d 316, 323.  So is an order 
granting summary judgment.  Sole Energy Co. v. Petrominerals Corp. (2005) 128 Cal.App.4th 
187, 195. 
 
But whatever may constitute the “decision” in a particular case, Code of Civil Procedure section 
659 continues to be dangerously misleading in providing that a new trial motion can be made 
“before entry of judgment” without specifying that the court must have rendered a decision. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 2431 Capitol Avenue, Sacramento CA 95816.  (916) 444-6171 voice, (916) 441-
5810 fax.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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Resolution 13-09-2009 
 

Motions for Reconsideration: Defining When They Are Appealable 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Code of Civil Procedure section 1008 to read as follows: 
 

§1008 1 
 (a) When an application for an order has been made to a judge, or to a court, and 2 
refused in whole or in part, or granted, or granted conditionally, or on terms, any party 3 
affected by the order may, within 10 days after service upon the party of written notice of 4 
entry of the order and based upon new or different facts, circumstances, or law, make 5 
application to the same judge or court that made the order, to reconsider the matter and 6 
modify, amend, or revoke the prior order. The party making the application shall state by 7 
affidavit what application was made before, when and to what judge, what order or decisions 8 
were made, and what new or different facts, circumstances, or law are claimed to be shown. 9 
 (b) A party who originally made an application for an order which was refused in 10 
whole or part, or granted conditionally or on terms, may make a subsequent application for 11 
the same order upon new or different facts, circumstances, or law, in which case it shall be 12 
shown by affidavit what application was made before, when and to what judge, what order or 13 
decisions were made, and what new or different facts, circumstances, or law are claimed to 14 
be shown. For a failure to comply with this subdivision, any order made on a subsequent 15 
application may be revoked or set aside on ex parte motion. 16 
 (c) If a court at any time determines that there has been a change of law that warrants 17 
it to reconsider a prior order it entered, it may do so on its own motion and enter a different 18 
order. 19 
 (d) A violation of this section may be punished as a contempt and with sanctions as 20 
allowed by Section 128.7. In addition, an order made contrary to this section may be revoked 21 
by the judge or commissioner who made it, or vacated by a judge of the court in which the 22 
action or proceeding is pending. 23 
 (e) This section specifies the court's jurisdiction with regard to applications for 24 
reconsideration of its orders and renewals of previous motions, and applies to all applications 25 
to reconsider any order of a judge or court, or for the renewal of a previous motion, whether 26 
the order deciding the previous matter or motion is interim or final. No application to 27 
reconsider any order or for the renewal of a previous motion may be considered by any judge 28 
or court unless made according to this section. 29 
 (f) For the purposes of this section, an alleged new or different law shall not include a 30 
later enacted statute without a retroactive application. 31 
 (g) This section applies to all applications for interim orders. 32 
 (h) An order denying a motion made under subdivision (a) of this section is not 33 
appealable.  However, a determination made under subdivision (a) of this section is 34 
reviewable on appeal from an appealable order which was the subject of a motion made 35 
under this section.36 
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(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: “There is a split of authority as to whether an order denying a motion for 
reconsideration is separately appealable.” (Morton v. Wagner (2007) 156 Cal.App.4th 963, 968-
969 (Morton), citing In re Marriage of Burgard (1999) 72 Cal.App.4th 74, 80–81.) As 
recognized by the Morton Court, “[t]he relatively recent enactment of rule 8.108(d) did not 
resolve this split of authority. The Advisory Committee comment to rule 8.108(d) of the 
California Rules of Court states that the revised rule takes no position on ‘whether an order 
denying a motion to reconsider is itself appealable (compare Santee v. Santa Clara County Office 
of Education (1990) 220 Cal.App.3d 702, 710–711 [order appealable if motion based on new 
facts] with Rojes v. Riverside General Hospital (1988) 203 Cal.App.3d [1151,] 1160–1161[order 
not appealable under any circumstances]).’ The Advisory Committee comment states that 
whether such an order is separately appealable is a ‘legislative matter[].’ (Advisory Com. com., 
Cal. Rules of Court, rule 8.108(d).) The Legislature has yet to take a position on whether an 
order from a motion to reconsider is separately appealable.” (Morton, supra, 156 Cal.App.4th at 
p. 968.) 
 
This Resolution: This Resolution clarifies that an order on a motion for reconsideration is not an 
appealable order, but may be reviewed on appeal from a final judgment or from an underlying 
order that is appealable.  
 
The Problem:  Courts concluding orders on reconsideration are not appealable reason that 
“Section 904.1 of the Code of Civil Procedure does not authorize appeals from such orders, and 
to hold otherwise would permit, in effect, two appeals for every appealable decision and promote 
the manipulation of the time allowed for an appeal.” (See Morton, supra, 156 Cal.App.4th at p. 
969 and cases cited therein.)   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Esq., Manning & Marder, 
Kass, Ellrod, Ramirez, LLP, 801 S. Figueroa Street, 15th Floor, Los Angeles, CA 90017; 
Telephone (213) 624-6900 x2427; e-mail dlw@mmker.com. 
  
RESPONSIBLE FLOOR DELEGATE:  
 
 



Resolution 13-10-2009 
 

Confession of Judgment: No Avoidance of Statutory Requirements 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 664.6 to read as follows: 
 

§664.6.  1 
 (a)  If parties to pending litigation stipulate, in a writing signed by the parties outside 2 
the presence of the court or orally before the court, for settlement of the case, or part thereof, 3 
the court, upon motion, may enter judgment pursuant to the terms of the settlement.  If 4 
requested by the parties, the court may retain jurisdiction over the parties to enforce the 5 
settlement until performance in full of the terms of the settlement. 6 
 (b) A written settlement agreement which itself provides for the entry of judgment for 7 
a specified sum against an unrepresented party without a court hearing shall constitute a 8 
confession of judgment and shall be subject to all of the requirements of Sections 1132 and 9 
1133, whether or not the agreement contains the words “confess” or “confession.”10 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Code of Civil Procedure section 1132(b) provides that a confession of judgment 
may be entered only if an attorney independently representing the defendant signs a certificate of 
review and legal advice.  Section 664.6 provides that the terms of a settlement agreement may be 
entered as a judgment “upon motion,”; and that if requested by the parties the court may retain 
jurisdiction to enforce the settlement. 
 
This Resolution: Would prohibit the use of the procedures provided by Section 664.6 to 
circumvent or avoid the requirements of Section 1132(b), where the settlement involved is in fact 
a confession of judgment, but the terms “confess” and “confession” have been avoided. 
 
The Problem: Judgments based solely upon an executed confession pursuant to former Code of 
Civil Procedure section 1132 (now 1132(a)), and judgments based upon other statutes (i.e., 
Welfare & Institutions Code sections 11476.1 and 11350) which do not contain proof of legal 
representation and have not been the subject of prior examination and review by a court have 
been found to be constitutionally defective because insufficient to demonstrate that the debtor, 
defendant or party to be charged has voluntarily, knowingly, and intelligently waived his or her 
due process or constitutional rights.  See, e.g., Isbell v. County of Sonoma (1978) 21 Cal.3d 61; 
City of Glendale v. George (1989) 208 Cal.App.3d 1394; City of Ventura v. Tillett (1982) 133 
Cal.App.3d 105. 
 



Section 1132 was amended in 1975 to cure this deficiency, and added subdivision (b) to require 
the certificate of an attorney independently representing the defendant.  In practice, parties have 
been able to avoid the requirements of Section 1132(b) by avoiding the terms “confess” and 
“confession” in their stipulated or consent settlement agreements, and having their agreements 
entered as a judgment pursuant to the authority of Section 664.6, on an ex parte basis, and 
without a court hearing.  This practice accomplishes that which the California Supreme Court 
and California Courts of Appeal have repeatedly found to be unconstitutional; constitutes an 
unintended and inappropriate use of the provisions of Code of Civil Procedure section 664.6; and 
should be prohibited. 

     
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Virginia H. Gaburo, Esq., 4370 La Jolla 
Village Drive, Suite 980, San Diego, CA 92122, Telephone: (858) 546-0183, Fax: (858) 546-
1232, E-mail: vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: 
 
 



Resolution 13-11-2009 
 
Amended Judgment: Simplified Procedure to Obtain 
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to add Code of Civil Procedure section 675, and to amend Code of 
Civil Procedure section 680.135 to read as follows: 

§675. 1 
If the court approves an affidavit of identity, as defined in section 680.135, filed by 2 

the judgment creditor and determines, without a hearing or notice, that the affidavit of 3 
identity states sufficient facts upon which the judgment creditor has identified the additional 4 
names of the judgment debtor, the court shall authorize the issuance of a certificate of 5 
amendment of judgment with the additional name or names, and such certificate shall be 6 
sufficient to amend the judgment to include the additional name or names of the judgment 7 
debtor. 8 
 9 
§680.135. 10 
 “Affidavit of Identity” means an affidavit or declaration executed by a judgment 11 
creditor or by the attorney for a judgment creditor, under penalty of perjury, that is filed with 12 
the clerk of the court in which the judgment is entered at the time the judgment creditor files 13 
for a writ of execution, an amended judgment or an abstract of judgment.  The affidavit of 14 
identity shall set forth the case name and number, the name of the judgment debtor stated in 15 
the judgment, the additional name or names by which the judgment debtor is known, and the 16 
facts upon which the judgment creditor has relied in obtaining the judgment debtor’s 17 
additional name or names.  The affidavit of identity shall not include the name or names of 18 
persons, including any corporations, partnerships, or any legal entities not separately named 19 
in the judgment in which the judgment debtor is a partner, shareholder, or member, other 20 
than the judgment debtor.21 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides a simplified procedure by which additional names used by a judgment 
debtor can be added to a writ of execution or abstract of judgment; but does not include a similar 
procedure to obtain an amended judgment.  
 
This Resolution: Would add an amended judgment as a document which could be requested to 
be issued with additional names used by a judgment debtor through the “affidavit of identity” 
procedure. 
 



The Problem: In most cases, a writ of execution and an abstract of the subject judgment 
containing the judgment debtor’s additional names will be sufficient for enforcement of 
judgment purposes.  Some enforcement procedures, however, including obtaining an order to 
appear for examination at a debtor’s exam, do not require a writ or an abstract, and are based 
upon the judgment itself.  In these cases, having a writ or an abstract issued in the additional 
names used by the judgment debtor would not be sufficient.  In all cases a court must review and 
approve the submitted affidavit of identity; and the procedure is expressly restricted to adding 
additional names of the judgment debtor, and may not be used to add the names of any additional 
persons or entities. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Virginia H. Gaburo, Esq., 4370 La Jolla 
Village Drive, Suite 980, San Diego, CA 92122, Telephone: (858) 546-0183, Fax: (858) 546-
1232, E-mail: vhg@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: 
 
 



13-12-1 

Resolution 13-12-2009 
 
Discovery Stay During Pendency Of Petition To Compel Arbitration 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to add Code of Civil Procedure section 1281.25 to read as follows: 
 

§ 1281.25. 1 
 (a) A petition to compel arbitration pursuant to section 1281.2 may be filed within 60 2 
days of service of the complaint or, in the court’s discretion, at any later time upon terms it 3 
deems proper. The petition shall be scheduled by the clerk of the court for a hearing not more 4 
than 30 days after service of the petition unless the docket conditions of the court require a 5 
later hearing.  6 
 (b) All discovery proceedings in the action shall be stayed upon the filing of a petition 7 
to compel arbitration pursuant to section 1281.2, except for discovery by any party limited 8 
solely to issues relevant to the petition to compel arbitration.  The stay of discovery shall 9 
remain in effect until notice of entry of the order ruling on the petition.  The court may allow 10 
additional specified discovery upon a showing of good cause, notwithstanding any other 11 
provisions of this subdivision  12 
 (c) In any petition to compel arbitration subject to section 1281.2, a prevailing party 13 
petitioning the court to compel arbitration shall be entitled to recover his or her reasonable 14 
attorney’s fees and costs, if the court finds that the responding party’s opposition to 15 
enforcement of the arbitration was frivolous or solely intended to cause unnecessary expense 16 
or delay for the petitioning party. If the court finds that the petition to compel arbitration is 17 
frivolous or is solely intended to cause unnecessary delay, the court shall award costs and 18 
reasonable attorney’s fees to a responding party who prevails in the ruling on the petition.19 

  
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Currently, where a defendant moves to compel arbitration pursuant to a 
contractual provision mandating binding arbitration, the law allows the parties to conduct 
discovery in the litigation while the petition to compel remains pending.  
 
This Resolution: This Resolution would fill a gap in the current law relating to private 
arbitrations.  It imposes a stay on discovery, subject to exception upon showing of good cause, 
while a petition to compel arbitration is pending, and requires such a petition to be heard by the 
court within 30 days of the petition’s filing, unless the court’s docket prevents a hearing within 
that time.  This Resolution also permits the prevailing party’s recovery of reasonable attorney’s 
fees and costs where the court determines that the petition or opposition to the petition was 
frivolous or intended solely to cause unnecessary delay.  
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The Problem: Under current law, plaintiffs often conduct significant discovery while a petition to 
compel contractual arbitration is pending, which at times is for months due to the congested 
calendars of the judges. This creates potential trouble to the petitioner-defendant because, on the 
one hand, the defendant is subject to motions to compel discovery responses, while on the other 
hand, the defendant risks a finding that he or she has waived the contractual right to arbitration 
by filing motions for protective orders or otherwise seeking affirmative relief from the court 
before the petition to compel is heard.  The current law also causes potential difficulties for 
plaintiffs.  If the petition to compel arbitration is granted, the Superior Court loses jurisdiction to 
rule on any motions to compel the plaintiff may have filed before the Court’s ruling on the 
petition to compel, requiring plaintiff to re-issue the discovery requests during the arbitration 
process.   
 
Additionally, the provisions requiring award of attorney’s fees and costs for a frivolous petition 
or opposition are needed.  Often, petitions to compel are filed after much “meeting and 
conferring,” and where no good reason exists for the plaintiff to resist arbitration, but the 
defendant is forced unnecessarily to spend the money needed to prepare and file a motion to 
compel.  The proposed provisions in this regard mirror those the Legislature has already enacted 
in Code of Civil Procedure section 425.15 regarding SLAPP suits.   
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Dan H. Deuprey, Esq., Deuprey & 
Associates, LLP, 401 B Street, Suite 1160, San Diego, CA 92101; Telephone: (619) 757-1900;  
e-mail: DDeuprey@DeupreyLaw.com  
  
RESPONSIBLE FLOOR DELEGATE:  Dan H. Deuprey 
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Resolution 13-13-2009 
 
Civil Litigation: Repeal Provision Allowing Courts to Grant Nonsuits 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to repeal Code of Civil Procedure section 581c to read as follows: 
 

§ 581c 1 
(a) Only after, and not before, the plaintiff has completed his or her opening 2 

statement, or after the presentation of his or her evidence in a trial by jury, the defendant, 3 
without waiving his or her right to offer evidence in the event the motion is not granted, may 4 
move for a judgment of nonsuit. 5 

(b) If it appears that the evidence presented, or to be presented, supports the granting 6 
of the motion as to some but not all of the issues involved in the action, the court shall grant 7 
the motion as to those issues and the action shall proceed as to the issues remaining. Despite 8 
the granting of the motion, no final judgment shall be entered prior to the termination of the 9 
action, but the final judgment in the action shall, in addition to any matters determined in the 10 
trial, award judgment as determined by the motion herein provided for. 11 

(c) If the motion is granted, unless the court in its order for judgment otherwise 12 
specifies, the judgment of nonsuit operates as an adjudication upon the merits. 13 

(d) In actions which arise out of an injury to the person or to property, when a motion 14 
for judgment of nonsuit was granted on the basis that the defendant was without fault, no 15 
other defendant during trial, over plaintiff's objection, may attempt to attribute fault to or 16 
comment on the absence or involvement of the defendant who was granted the motion.17 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law in Code of Civil Procedure section 581c permits a Court, after 
motion by a defendant, to grant a nonsuit after either opening statement or prior to submission of 
the matter to the jury.    
 
This Resolution: Would repeal Code of Civil Procedure section 581c and permit a duly 
constituted jury to fulfill its constitutionally mandated role of rendering a verdict on the facts and 
law presented to it.    
 
The Problem: This change is necessary because nonsuit motions unnecessarily burden the 
fundamental right to a jury trial, they burden the already taxed jury system by permitting a jury 
trial without a jury verdict wasting jurors’ time and perplexing jurors when such a motion is 
granted, and they waste judicial resources by forcing decisions without the benefit of written 
papers or the advantage of judicial pondering.  Repealing the ability of judges to grant nonsuits 
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will not create any inefficiencies because defendants already have available the right to file a 
motion for summary judgment and the right to file a motion for judgment notwithstanding the 
verdict.  Nonsuits merely frustrate the jury system by having a jury sit through a case and then 
preventing the jury from actually ruling on the matters that they are there to decide.  This makes 
jurors angry and it unfairly burdens the jury systems by taking potential jurors from cases that 
actually will go to verdict.  Finally, it creates a better record for appeal and could conserve 
precious judicial resources.  If nonsuits were not allowed and a jury verdict was rendered, 
appellate courts could then reinstate a jury verdict if JNOV were granted.  In this way, a judge’s 
mistake would not have the deleterious impact of further delaying justice from being served 
because a jury verdict would have been rendered and the plaintiff need not retry the case, thereby 
using up additional court resources. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; (415) 453-4740 
phone; 415-453-3740 fax; e-mail: larryaorgan@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ  
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Resolution 13-14-2009 
 
Subpoenas: Reissue Unnecessary When Trail Date Reset 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1987 to read as follows: 
 

§ 1987 1 
(a) Except as provided in Sections 68097.1 to 68097.8, inclusive, of the Government 2 

Code, the service of a subpoena is made by delivering a copy, or a ticket containing its 3 
substance, to the witness personally, giving or offering to the witness at the same time, if 4 
demanded by him or her, the fees to which he or she is entitled for travel to and from the 5 
place designated, and one day's attendance there. The service shall be made so as to allow the 6 
witness a reasonable time for preparation and travel to the place of attendance. The service 7 
may be made by any person. If service is to be made on a minor, service shall be made on the 8 
minor's parent, guardian, conservator, or similar fiduciary, or if one of those persons cannot 9 
be located with reasonable diligence, service shall be made on any person having the care or 10 
control of the minor or with whom the minor resides or by whom the minor is employed, and 11 
on the minor if the minor is 12 years of age or older. If the minor is alleged to come within 12 
the description of Section 300, 601, or 602 of the Welfare and Institutions Code and the 13 
minor is not in the custody of a parent or guardian, regardless of the age of the minor, service 14 
also shall be made upon the designated agent for service of process at the county child 15 
welfare department or the probation department under whose jurisdiction the minor has been 16 
placed.  If, after service of a subpoena, a trial has been continued from a date that appears on 17 
the subpoena, the witness must appear on the new trial date without the need for a new 18 
subpoena.  When continuing a trial date, the Court shall issue an order requiring any 19 
witnesses who have been previously subpoenaed to appear on the new trial date and time.20 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law in Code of Civil Procedure section 1987 permits a party to subpoena 
witnesses and things for trial.  The statute is silent as to what effect a trial continuance has on a 
subpoena that has already been served for trial.   
 
This Resolution: Would amend Code of Civil Procedure section 1987 to clarify that once a 
witness has been served with a subpoena, that witness is obligated to appear in court whenever 
that trial occurs even if the trial is continued.  In addition, the amendment requires trial courts to 
issue and order so specifying this requirement to ensure that witnesses are aware of the new trial 
date.    
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The Problem: This change is necessary reduce the costs of litigation for all parties.  Serving 
witnesses can be a costly business.  Sometimes witnesses avoid service and therefore a party 
must pay significant sums to secure witnesses for trial.  In addition, once witnesses have been 
subpoenaed, they become wary of strangers and could be better at avoiding future service of a 
trial subpoena.  This just drives up the costs of litigation and is an inefficient use of judicial and 
personal resources.  It makes sense to require that once a person is served, that person must 
appear for the trial whenever that trial occurs.  This avoids unnecessary expense in reserving 
people who have already been served with a trial subpoena. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; (415) 453-4740 
phone; 415-453-3740 fax; e-mail: larryaorgan@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ  
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RESOLUTION 13-15-2009 
 

Inadmissible Evidence: Polygraph Examinations 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Evidence Code Section 351.1 and Evidence Code Section 801 
to read as follows: 
 

§ 351.1   1 
 (a) Notwithstanding any other provision of law, the results of a polygraph 2 
examination, the opinion of a polygraph examiner, or any reference to an offer to take, failure 3 
to take, or taking of a polygraph examination, shall not be admitted into evidence in any 4 
criminal proceeding, including pretrial and post conviction motions and hearings, or in any 5 
trial or hearing of a juvenile for a criminal offense, whether heard in juvenile or adult court or 6 
in any civil proceeding, including but not limited to family, juvenile and probate matters and 7 
any administrative hearings, unless all parties stipulate to the admission of such results. 8 
 (b) Nothing in this section is intended to exclude from evidence statements made 9 
during a polygraph examination which are otherwise admissible. 10 
 11 
§ 801  12 
 If a witness is testifying as an expert, his testimony in the form of an opinion is 13 
limited to such an opinion as is: 14 
(a) Related to a subject that is sufficiently beyond common experience that the opinion of an 15 
expert would assist the trier of fact; and 16 
            (b) Based on matter (including his special knowledge, skill, experience, training, and 17 
education) perceived by or personally known to the witness or made known to him at or 18 
before the hearing, whether or not admissible, except as evidence expressly inadmissible 19 
under Evidence Code Section 351.1, that is of a type that reasonably may be relied upon by 20 
an expert in forming an opinion upon the subject to which his testimony relates, unless an 21 
expert is precluded by law from using such matter as a basis for his opinion.22 

 
 

(Proposed new language italicized; language to be deleted stricken). 
 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law under Evidence Code Section 351.1(a) addresses the admissibility of 
polygraph examination results in criminal proceedings. 
 
This Resolution: The proposed amendments would update these sections to reflect the per se 
inadmissibility of polygraph exam results, or offers/denials to take polygraphs examinations in 
civil cases, as set forth by various California appellate court decisions that have interpreted and 
applied the existing version of California Evidence Code Section 351.1. The amendment of 
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Evidence Code Section 801(b) would eliminate the ability to “bootstrap” this evidence through 
the use of expert witnesses. 
 
The Problem: Appellate court decisions interpreting and applying Evidence Code Section 351.1 
have repeatedly held that polygraph examination results or offers/denials to take polygraph 
examinations are inadmissible in civil proceedings.  
 
Specifically, polygraph examination results or evidence of denials/offers to take polygraph 
examinations have long been held inadmissible in civil cases. (People v. Wilkinson (2004) 33 
Cal.4th 821; Rufo v. Simpson (2001) 86 Cal. App. 4th 573, 602-603.)  “In the absence of a 
stipulation between the parties, the results of a polygraph examination, as well as the fact of an 
offer to take, a refusal to take, or the taking of a polygraph examination, are inadmissible as 
evidence in California criminal and civil proceedings.” (Rufo v. Simpson (2001) 86 Cal. App. 4th 
573; Arden v.  State Bar (1987) 43 Cal. 3d 713; Aengst v. Board of Medical Quality Assurance 
(1980)110 Cal. App. 3d 275, 282-283; Robinson v. Wilson (1974) 44 Cal.App.3rd 92; Gideon v. 
Gideon (1957) 153 Cal.App.2d 541.) 
 
Historically, polygraph examinations have been deemed inadmissible due to: (1) their lack of 
scientific reliability under Kelly/Frye; (2) the lack of state oversight or standardization of 
polygraph examiners, their qualifications and their testing procedures,; (3) the concerns for 
substantially increased trial time to litigate collateral issues regarding the reliability of the test 
and qualifications of the examiner and (4) the concern that jurors/trier of fact would assign 
excessive credence to polygraph examination results.  
 
Despite this, Evidence Code Section 351.1 remains silent as to its admissibility in non-criminal 
proceedings (absent stipulation of both parties). The result is confusion and uncertainty in the 
law and costly, time-consuming and invariably prejudicial efforts by proponents of these 
examinations to seek admissibility.  
 
The issue is of special importance in non-jury civil proceedings such as family, juvenile, probate 
and administrative hearings, where the actual trier of fact may be tasked with determining the 
admissibility of such evidence. In such circumstances, where polygraph examination results or 
related evidence is either sought for admission or sought to be precluded, the mere placement of 
these facts before the trier of fact for a preliminary determination of admissibility may have the 
effect of “ringing the bell” and in turn placing the opponent of such evidence with the unenviable 
and prejudicial task of “unringing the bell” at trial.  
 
Section 801 is also sought to be amended to prevent bootstrapping polygraphs examination 
results through expert testimony.  
 
IMPACT STATEMENT: 

This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Mitchell Ehrlich, Lonich & Patton, LLP, 
1871 The Alameda, Suite 475, San Jose, CA 95126; Ph.: (408) 553-0801; E-mail: 
mehrlich@lonichandpatton.com 

RESPONSIBLE FLOOR DELEGATE: Mitchell Ehrlich 
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Resolution 13-16-2009 
 
Electronic Service of Application for Determination of Good Faith Settlement. 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend Code of Civil Procedure section 877.6 to read as follows: 

§877.6 1 
(a)(1)Any party to an action in which it is alleged that two or more parties are joint 2 

tortfeasors or co-obligors on a contract debt shall be entitled to a hearing on the issue of  the 3 
good faith of a settlement entered into by the plaintiff or other claimant and one or more 4 
alleged tortfeasors or co-obligors, upon giving notice in the manner provided in subdivision 5 
(b) of section 1005.  Upon a showing of good cause, the court may shorten the time for 6 
giving the required notice to permit the determination of the issue to be made before the 7 
commencement of the trial of the action, or before the verdict or judgment if settlement is 8 
made after the trial has commenced. 9 

(2) In the alternative, a settling party may give notice of settlement to all parties and 10 
to the court, together with an application for determination of good faith settlement and a 11 
proposed order.  The application shall indicate the settling parties, and the basis, terms and 12 
amount of the settlement.  Unless authorized by either the trial court or by a standing court 13 
order that authorizes the filing and service of documents electronically through a third party 14 
provider, the notice, application and proposed order shall be given by certified mail, return 15 
receipt requested.  Proof of service shall be filed with the court.  Within 25 days of the 16 
authorized electronic service of the documents, or the mailing of the notice, application, and 17 
proposed order, or within 20 days of personal service, a nonsettling party may file a notice of 18 
motion to contest the good faith of the settlement.  If none of the nonsettling parties files a 19 
motion within 25 days of the mailing of the notice, application and proposed order, or within 20 
20 days of personal service, the court may approve the settlement.  The notice by a 21 
nonsettling party shall be given in the manner provided in subdivision (b) of Section 1005.  22 
However, this paragraph shall not apply to settlements in which a confidentiality agreement 23 
has been entered into regarding the case or the terms of the settlement. 24 

(b) The issue of the good faith of a settlement may be determined by the court 25 
on the basis of affidavits served with the notice of hearing, and any counteraffidavits filed in 26 
response, or the court may, in its own discretion, receive other evidence at the hearing. 27 

(c) A determination by the court that the settlement was made in good faith  shall bar 28 
any other joint tortfeasor or co-obligor from any further claims against the settling tortfeasor 29 
or co-obligor for equitable comparative contribution, or partial or comparative indemnity, 30 
based on comparative negligence or comparative fault. 31 

(d) The party asserting the lack of good faith shall have the burden of proof on 32 
that issue. 33 

(e) When a determination of the good faith or lack of good faith of a settlement is 34 
made, any party aggrieved by the determination may petition the proper court to review the 35 
determination by writ of mandate.  The petition for writ of mandate shall be filed within 20 36 
days after service of written notice of the determination, or within any additional time not 37 
exceeding 20 days as the trial court may allow. 38 
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(1) The court shall, within 30 days of the receipt of all materials to be filed by the 39 
parties, determine whether or not the court will hear the writ and notify the parties of its 40 
determination. 41 

(2) If the court grants a hearing on the writ, the hearing shall be given special 42 
precedence over all other civil matters on the calendar of the court except those matters to 43 
which equal or greater precedence on the calendar is granted by law. 44 

(3) The running of any period of time after which an action would be subject to 45 
dismissal pursuant to the applicable provisions of Chapter 1.5 (commencing with Section 46 
583.110) of Title 8 of Part 2 shall be tolled during the period of review of a determination 47 
pursuant to this subdivision.48 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Although Code of Civil Procedure section 877.6(a)(2) creates a simplified method 
for submitting an application for the determination of a good faith settlement, the method of 
service can become onerous and expensive in complex litigation involving a large number of 
parties.   
 
This Resolution: Would modify Section 877.6(a)( 2) to allow, with the court’s permission, a 
party that is seeking to obtain the determination of a good faith settlement to utilize a third party 
electronic service provider to serve the notice, application and proposed order in lieu of serving 
the documents via certified mail, return receipt requested. 
 
The Problem: Parties and courts in complex litigation are increasingly relying on the use of third 
party providers for the electronic filing and service of documents in order to reduce costs and the 
amount of paperwork   Although trial courts may authorize the service of all documents by 
electronic means, the statute as it currently exists and as interpreted by court clerks requires that 
the same documents also be served via certified mail.  This resolution would eliminate the 
redundancy of service as well as reduce costs and paperwork 
 
 Moreover, the cost of service under (a)(2) frequently exceeds the fees and costs 
associated with filing a motion under section 877(a)(1) thereby creating a disincentive to rely on 
this subsection but instead, to proceed by way of an electronically served noticed motion which 
unnecessarily consumes judicial resources. 
 
IMPACT STATEMENT: This resolution does not affect any other law, statue or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence M. Burek, 55o North Parkcenter 
Drive, suite 204, Santa Ana, California  92705, (714) 564-9033, lburek@lsblawyers.com 
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RESPONSIBLE FLOOR DELEGATE: 
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Resolution 13-17-2009 
 

Requiring Initial Disclosures in Unlimited Civil Cases 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure sections 2019.310-370 to read as 
follows: 
 

2019.310 1 
 Except as otherwise provided, the provisions of this article apply to every unlimited 2 
civil case. 3 
 4 
2019. 320 5 

Except as otherwise stipulated or ordered by the court, a party must, without awaiting 6 
a discovery request: 7 

(a) provide the name and, if known, the address and telephone number of each 8 
individual likely to have discoverable information — along with the subjects of that 9 
information — that the disclosing party may use to support its claims or defenses, unless the 10 
use would be solely for impeachment; 11 

(b) produce for inspection all documents, electronically stored information, and 12 
tangible things that the disclosing party has in its possession, custody, or control and may use 13 
to support its claims or defenses, unless the use would be solely for impeachment;  14 

(c) provide a computation of each category of damages claimed by the disclosing 15 
party, and produce for inspection the documents or other evidentiary material, unless 16 
privileged or protected from disclosure, on which each computation is based, including 17 
materials bearing on the nature and extent of injuries suffered; and 18 

(d) produce for inspection any insurance agreement under which an insurance 19 
business may be liable to satisfy all or part of a possible judgment in the action or to 20 
indemnify or reimburse for payments made to satisfy the judgment. 21 

 22 
2019.330 23 

A party must make the initial disclosures at or within 14 days after the court holds an 24 
initial case management conference in the action, unless a different time is set by stipulation 25 
or court order, or unless a party objects during the initial case management conference that 26 
initial disclosures are not appropriate in this action.  In ruling on the objection, the court must 27 
determine what disclosures, if any, are to be made and must set the time for disclosure. 28 

 29 
2019.340 30 

A party that is first served or otherwise joined after the initial case management 31 
conference must make the initial disclosures within 30 days after being served or joined, 32 
unless a different time is set by stipulation or court order. 33 

 34 
2019.350 35 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A party who has made a disclosure under Section 2019.310 must supplement or 36 
correct its disclosure in a timely manner if the party learns that in some material respect the 37 
disclosure is incomplete or incorrect, and if the additional or corrective information has not 38 
otherwise been made known to the other parties during the discovery process or in writing, or 39 
as ordered by the court. 40 
 41 
2019.360 42 

Every disclosure under Sections 2019.310 et seq. must be signed by at least one 43 
attorney of record in the attorney’s own name, or by the party personally, if unrepresented. 44 
 45 
2019.370 46 

If a party fails to timely serve initial disclosures, any opposing party may move for an 47 
order compelling initial disclosures.  The court shall impose a monetary sanction under 48 
Chapter 7 (commencing with Section 2023.010) against any party, person, or attorney who 49 
unsuccessfully makes or opposes a motion to compel initial disclosures, unless it finds that 50 
the one subject to the sanction acted with substantial justification or that other circumstances 51 
make the imposition of the sanction unjust.  If a party then fails to obey the order compelling 52 
initial disclosures, the court may make those orders that are just, including the imposition of 53 
an issue sanction, an evidence sanction, or a terminating sanction under Chapter 7 54 
(commencing with Section 2023.010).  In lieu of or in addition to this sanction, the court may 55 
impose a monetary sanction under Chapter 7 (commencing with Section 2023.010).56 

 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law does not require disclosure of any information or production of any 
documents by any party in an unlimited civil case unless such information or documents are 
specifically requested through written discovery or at a deposition. 
 
This Resolution:  Parallels FRCP 26 by requiring each party to an unlimited civil case to make 
initial disclosures including:  a) disclosure of all witnesses whose testimony may be used to 
support the party’s claims or defenses; b) production of all documents that may be used to 
support the party’s claims or defenses; c) computation of damages, where applicable; and 
d) production of potentially applicable insurance agreements.  Such disclosures must be made 
early in the action – 14 days after the initial case management conference, or 30 days after being 
served or joined for parties not yet present at the initial case management conference.  This 
resolution also requires each party to supplement its disclosures in a timely manner. 
 
The Problem:  One purpose of the discovery rules is to avoid surprise at trial by enabling each 
party to learn the facts of its opponent’s case, and to thereby encourage early and efficient 



13-17-3 

settlement of cases.  However, existing law does not obligate any party to disclose or produce 
anything unless prompted by service of written discovery.  This allows gamesmanship to take 
place, with parties haggling over technicalities and whether and when certain information must 
be disclosed and documents produced, resulting in delay and expense to all sides.  It can also 
prevent early resolution of cases because each party must go through the burdensome process of 
drafting, serving, and responding to written discovery, and perhaps meeting and conferring and 
motions to compel, before knowing its opponent’s case. 
 
 
Much like the FRCP, this resolution attempts to solve these problems by obligating each side to 
disclose the basics of their case near the outset of the action.  This will avoid much of the 
gamesmanship surrounding written discovery because each party will be separately obligated to 
produce all documents that may be used to support their claims or defenses.  It will also promote 
early settlement by enabling each party to quickly and accurately evaluate the strengths and 
weaknesses of a given case. 
 
California law already allows for a nearly identical procedure to take place in limited civil cases, 
at the option of the plaintiff.  There is no reason why it should not also be adopted for unlimited 
civil cases. 
 
IMPACT STATEMENT:   
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACTS:  Stephen Steinberg, Vasquez, Benisek & 
Lindgren LLP, 3685 Mt. Diablo Blvd., Suite 300, Lafayette, CA, 94549, (925) 457-0353, 
ssteinberg@vbllaw.com, and Arlene Segal, Law Offices of Arlene Segal, 200 Pringle Ave., Suite 
350, Walnut Creek, CA, 94596, (925) 937-4224, arlene_segal2000@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Arlene Segal 
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