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RESOLUTION 01-01-2008 
 
DIGEST 
CDCBA Rules: Review Process For Record Of Conference Actions 
Adds to CDCBA Rules a procedure for tracking, reviewing, correcting and publishing a record 
of the actions taken during the Annual Meeting of the Conference of Delegates. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Association recommends 
that the Board of Governors of the Conference of Delegates of the California Bar Association 
adopt the following resolution: 
 
 WHEREAS the Conference of Delegates meets for three days every years and its meeting 
schedule does not accommodate the preparation of minutes and their review, correction and 
approval at its next meeting;  
 WHEREAS the record of Conference actions simply appears on its web site with no 
provision for their review, correction and approval; 
 WHEREAS the web site has incorrectly reported the actions of the Conference, and no 
avenue for redress of such errors by delegates is available. 
 THEREFORE BE IT RESOLVED that the Conference of Delegates of the California Bar 
Association recommends that the Board of Governors of the Conference of Delegates of the 
California Bar Association establish a process whereby the record of Conference actions can be 
reviewed by the Board of Governors; 
 BE IT FURTHER RESOLVED that it is recommended that the process include (1) the   
retention of documents showing (a) call-ups, (b) withdrawal of call-ups and withdrawal of 
resolutions and (c) Reports of the Resolutions Committee until the record is approved by the 
Board of Governors; (2) that the record of the Conference be posted on the Conference web site 
within a reasonable period of time after the conclusion of the Conference; (3) that every delegate 
to the Conference be afforded the opportunity to review and offer corrections to that record;  and 
(4) that at its next meeting after 30 days have elapsed from the posting of the record of the 
Conference on the web site, the Board of Governors shall consider corrections and vote on the 
approval of the record of the Conference. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Presently there is no process to ensure that the actions taken at the Conference of 
Delegates are accurately reflected in the record of the Conference.   
 
This Resolution: Would correct an oversight in the CDCBA's procedures and provide an avenue 
to challenge clerical errors.   
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The Problem: Resolutions adopted by the Conference may be incorrectly shown as withdrawn or 
defeated.  This is not just a possibility - it has happened.  In 2006, the Resolutions Committee 
recommended Approval in Principle of Resolution 05–11-06.  Most delegations agreed with the 
Resolutions Committee, but a few called up the resolution.  The call-ups were withdrawn and, in 
the normal process, the action that should have been reported was the resolution was approved in 
principle.  However, the web site of the Conference showed instead the Resolution - not the call-
ups - had been withdrawn.  The efforts of the proponent to remedy this error met a stone wall 
because there is no process in place to challenge such a clerical error and, as far as can be 
ascertained, no practice of preserving documents to show the resolution had not been withdrawn. 
 
In the 1980s, the Conference approved a resolution dealing with the transfer of capital cases from 
the Supreme Court to the Courts of Appeal.  At a subsequent Conference, that resolution was 
shown as having been Disapproved.   
 
Clerical errors are simply subverting our hard work. This is particularly important since we have 
a lobbyist in place to attempt to put our resolutions into law, but a mistake in reporting can 
frustrate the effort to introduce legislation.  A process needs to be established to review the 
record of Conference actions to be sure that the record accurately reflects what took place at the 
Conference.  This Resolution offers recommendations on how that process should work, but 
leaves the formulation of the process to the Board of Governors. 
 
IMPACT STATEMENT: 
 
This resolution does not affect other laws, statutes or rules of procedure. 
 
AUTHOR AND PERMANENT CONTACT: Howard Wayne, 110 West A Street, Suite 1100, 
San Diego, California 92101; p 619-525-4244, f 619-645-2012; email: 
Howard.Wayne@doj.ca.gov. 
 
RESPONSIBLE FLOOR DELEGATE:  Howard Wayne 



01-02-1 

RESOLUTION 01-02-2008 
 
DIGEST 
CDCBA Rules: Legislative Policy Resolutions 
Encourages CDCBA to adopt a procedure allowing for Legislative Policy Resolutions in addition 
to resolutions seeking specific changes, additions and modifications to the California Code. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution encourages CDCBA to adopt a procedure allowing for Legislative Policy 
Resolutions in addition to resolutions seeking specific changes, additions and modifications to 
the California statutes.  This resolution should be disapproved because it does not offer a 
procedure for determining when a Legislative Policy Resolution would be preferable to the 
traditional CDCBA resolution in which a specific code section and language are targeted for 
change. 
 
The resolution offers a proposed option to CDCBA’s standard approach to resolution preparation 
for those situations that do not readily lend themselves to changing specific words within 
particular code sections.  
 
Though there may be identifiable circumstances in which a Legislative Policy Resolution would 
be appropriate, the proponent fails to suggest any standard how CDCBA and its participants 
might differentiate the circumstances in which one type of resolution is preferable to the other.  
There is an important policy served by requiring members of the Bar to offer specific changes to 
the words and sections of the laws of California; that policy is simply that lawyers are ostensibly 
more skilled in writing the laws they seek to change than others. 
 
CDCBA has been effective in proposing legislative changes throughout its history in large part 
because, through the resolution process, it prepares language ready for and influential in the 
legislative process.  Furthermore, the proponent fails to take into account the additional costs that 
would be incurred in the proposed process that would require paying a lobbyist or others to draft 
the language of implementing legislation.  Anyone can say, “There ought to be a law.”  Lawyers 
are generally trained and experienced in crafting legislation that hopefully fulfills the object 
sought by a proponent. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Board of Directors of the Conference of Delegates of California Bar 
Associations implement an additional format and procedure for resolutions that will allow the 
Conference to vote on general matters of policy within the mission of the Conference, as 
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opposed to specific items of proposed legislation.  
 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Policy:  Under the current rules, a Resolution must be formatted to propose a specific 
amendment to a specific code section.  The effect of this policy is to leave the Board of the 
Conference, when faced with a more generalized question of legislative policy to either decline 
to comment, or possibly, given the passage of Resolution 9-08-07, to implement the game plan 
outlined in that resolution, which amounts to an educated guess. 
 
This Resolution: Would require the Board to implement a second procedure for the introduction 
of resolutions that have broader policy implications.   
 
For example, Resolution 6-09-07 proposed enactment of new Elections Code sections 4500, et 
seq., contemplating an elaborate structure implementing voting by mail state wide.  Obviously 
the proponent of that resolution gave a lot of thought to the mechanics of the resolution, because 
the detail involved is a requirement of the Conference’s current resolution submission process. 
One wonders whether it might not have been better, both for the proponent, and for the 
Conference, for the proponent to have been required to do nothing more than ask the question 
“Should there be a procedure to allow voting by mail that is consistent state wide?” and then 
leave it to the Legislature to work out the details, in the event of an approval in principle.  In that 
way, any policy argument made either way by a bar association, or the Resolutions Committee, 
or by anyone else, would be less amenable to being taken out of context, and when asked, the 
Board could disclose that the Conference is either in favor of, or against, the concept, as opposed 
to a mere detail of it, or an elaborate structure attempting to implement it.   
 
The Problem:  Resolution 09-08-07 demonstrated the problem that in the context of the 
legislative process in Sacramento, the influence Conference is dramatically limited in that it is 
not in a position to be generally consulted about the consensus of the Conference on issues other 
than those that are specific to resolutions that have made their way into the Conference’s 
legislative program.  Instead, as the procedure outlined in Resolution 9-08-07 demonstrates, 
absent a more generalized resolution taking a broader policy position, all the Conference can do 
is say “Well, in 2005 we had a resolution that was approved in principle that appears to be 
supportive of your position” or try to contrive some sort of prognostication of how the 
Conference would vote if confronted with the particular question.  Given the fact that the 
delegates on floor of the conference are selected by their respective bar associations, whereas 
under the organizational structure of the Conference the Board members need not be elected, it 
would seem that a policy resolution voted on by delegates would carry more weight as being 
representative, than an educated guess from the Board.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE:  David Moore 
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RESOLUTION 01-03-2008 
 
DIGEST 
State Bar Records: Option Not to Publish Retired Judges’ Addresses 
Amends State Bar of California Rule 2.2 for retired inactive judges to withhold their addresses, 
and all members to withhold their e-mail addresses, from the State Bar website. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends State Bar of California Rule 2.2 to allow retired inactive judges to 
withhold their addresses, and all members to withhold their e-mail addresses, from the State Bar 
website.  This resolution should be approved in principle because it gives members the option to 
withhold from the State Bar website certain sensitive information.   
 
The State Bar currently publishes all member addresses on its website.  For members who use 
their office address as their address of record, this rarely presents a problem.  However, if a 
member does not have a business address, and does not wish to have his or her home address 
published, the only option is to purchase a post office box.  Although this may make sense for 
active members of the State Bar, no apparent need exists for the public to have access to 
addresses of inactive members, including retired judges who may have legitimate security 
concerns about having their addresses made posted on a website.   
 
This resolution would additionally allow all members to elect not to have their e-mail addresses 
made public.  The Bar currently allows members to leave blank the space provided for e-mail 
addresses.  This resolution would clarify that providing an e-mail address is optional.  So long as 
other contact information of the active member is published (such as a mailing address), then the 
member should not feel compelled to have his/her email address also published.   
 
This resolution deals only with what is published on the State Bar website.  It does not limit the 
information which must be provided to the State Bar, and does not contradict the provisions of 
Business and Professions Code section 6002.1.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the State Bar Board of Governors amend Rules of the State Bar of California, Rule 2.2 to read as 
follows: 
 

Rule 2.2 1 
A member record contains public information, including the following: 2 
(A) last name, first name, and any middle names; 3 
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(B) State Bar member number; 4 
(C) address and telephone number, except that, such information relating to a retired judge 5 
on inactive status shall be withheld from disclosure on the State Bar website upon written 6 
request of such member; 7 
(D) e-mail address, except that disclosure of such shall not be made on the State Bar 8 
website with respect to a member who objects to the State Bar, in writing, as to such 9 
inclusion; 10 
(E) date of admission in California;  11 
(F) places and dates of admission in other jurisdictions before admission in California; 12 
(G) membership status; 13 
(H) date of any transfer from one membership status to another; 14 
(I) date and period of any discipline; and 15 
(J) any other information as directed by the Supreme Court or otherwise required by law.16 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Provides, under Business & Professions Code §6002.1, that the State Bar’s 
“official membership records” include addresses and telephone numbers of members. Such 
information is posted on the State Bar’s website. Addresses and telephone numbers of sitting 
judges are not included because they are not “members” while serving on courts of record. Art. 
VI, Sec. 9 of the state Constitution provides: “Every person admitted and licensed to practice law 
in this State is and shall be a member of the State Bar except while holding office as a judge of a 
court of record.” However, once a judge leaves office, he or she becomes a “member,” absent a 
resignation from the State Bar, and an address must be reported. E-mail addresses which 
members provide to the State Bar are not explicitly exempted from public disclosure on the 
website although, as a matter of present policy, requests to withhold the information are honored. 
 
This Resolution: Would spare retired judges who are on inactive status from the expense of 
renting a Post Office box just to avoid having their home addresses disclosed by the State Bar on 
the Internet. The same security considerations that preclude the listing of judges’ home addresses 
on voters’ rolls are here applicable. The fact that a judge has left office does not remove dangers 
of retribution, especially by sentenced criminals, who indeed might not be at liberty until after 
the judge has left office. Precluding the public posting of e-mail addresses supplied to the State 
Bar, where a member so requested, would result in State Bar continued access to the members 
via e-mail while avoiding a public presentation of the address, to be plucked by spammers. 
 
The Problem: Some retired judges go to the trouble and expense of getting post office boxes to 
avoid their home addresses being listed on the State Bar website though their need for security 
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remains the same as when they were on the bench owing to continued resentment from persons 
they have sentenced or litigants against whom they have ruled. All State Bar members face the 
prospect of being spammed and should have the option not to have their e-mail addresses 
exposed on the State Bar website. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jo-Ann W. Grace, 210 South Spring Street, 
Los Angeles, CA 90012; (213) 628-4384, fax (213) 680-9467, jo-ann@mnc.net 
 
RESPONSIBLE FLOOR DELEGATE: Jo-Ann W. Grace 
 
COUNTERARGUMENT 
 
THE STATE BAR BOARD OF GOVERNORS 
 
This resolution proposes to make two changes to the State Bar’s rules. 
 
Under the first proposed change, the address (including a Post Office box) and phone number of 
an inactive retired judge would be withheld from disclosure on the State Bar website 
upon request.  This would not be permissible under Business and Professions Code section 
6002.1.  The State Bar, in consultation with the Administrative Office of the Courts, is currently 
working on an administrative strategy that would safeguard the home address of an inactive 
retired judge, obviate the need to obtain a Post Office box, and be permissible under Business 
and Professions Code section 6002.1. 
 
Under the second proposed change, the e-mail address of any member would not be disclosed on 
the State Bar website if the member objects.  This change is not needed.  As the resolution 
notes, requests to withhold that information are currently honored (although the resolution seeks 
to make the rule explicit). 
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RESOLUTION 01-04-2008 
 
DIGEST 
CDCBA Rules: Response to Requests for Position on Legislation 
Amends 09-08-2007, which granted the CDCBA Legislative Committee authority to respond to 
requests for support or opposition on legislation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Resolution 09-08-2007 was approved. 
 
Reasons: 
This resolution amends 09-08-2007, which granted the CDCBA Legislative Committee authority 
to respond to requests for support or opposition on legislation.  This resolution should be 
approved in principle because it adds clarity to the parameters under which CDCBA may 
respond to requests for support of or opposition to legislation. 
 
The resolution removes the option for the Committee to support a request for support or 
opposition “if determined that the proposed legislation is consistent with the CDCBA’s stated 
mission and goals.”  With approval in principle of this resolution, the Legislative Committee of 
CDCBA will continue to be able to recommend three, rather than four, courses of action when 
CDCBA’s voice is requested to support or oppose legislation.  The Committee can recommend 
that CDCBA (1) sponsor the request for support/opposition based on a resolution that the 
Conference has passed and that is in line with the proposed support/opposition; (2) oppose the 
request because it is in conflict with a position taken at the Conference; or (3) recommend that 
no position be adopted because the issue is not germane or is not in the interests of CDCBA to 
voice an opinion.   
 
Because the basic foundation of CDCBA is that delegates with different backgrounds, 
perspectives and professional expertise debate possible changes to the law and then, by 
democratic process vote on the courses of action appropriate for those changes. It is a reasonable 
corollary that legislation supported or opposed by CDCBA likewise be rooted in the debate and 
democratic processes employed at the Conference.  Otherwise, the Legislative Committee would 
have the authority to recommend a course of action on which the Delegates have not opined.  
This resolution would allow the CDCBA to support or oppose legislation only where the 
CDCBA determines that the issue has been debated and decided by the Conference and only 
where such position was consistent with that taken by the Conference.  It may continue to take 
positions in opposition to such requests where the request is in conflict with Conference 
objectives. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations amend its policy 
implemented by Resolution 09-08-2007 (hereinafter, the “Policy”) as follows:  
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09-08-2007 (or subsequent numbered Policy resulting from Resolution 09-08-2007): 1 
All requests for support of, or opposition to, pending or proposed legislation shall be given 2 
to the Chair of the Legislative Committee, Chair of the Board, and Executive Director 3 
within 3 days of receipt. 4 
The Chair of the Legislative Committee shall first determine if the Conference has debated 5 
resolution(s) on the topic during the preceding 3 years.  S/he shall communicate the request 6 
in writing to members of the committee, examine said request in detail, and after due 7 
consideration, obtain a recommendation of the majority of said committee on the position 8 
the Board should take with respect to said proposed legislation.  The Legislative 9 
Committee shall recommend one of the following three (3)  four (4) positions on the 10 
proposed legislation: 11 
 A) Sponsor: upon determination that the Conference has passed a resolution on 12 
all fours with the proposed legislation; 13 
 B)   Support: if determined that the proposed legislation is consistent with the 14 
CDCBA’s stated mission and goals; 15 
 C)B) Oppose: if determined the Conference affirmatively passed a resolution 16 
contrary to the proposed legislation or the proposed legislation is inconsistent with the 17 
Conference’s stated mission and goals; or 18 
 D)C) No position: if determined the proposed legislation is not germane or it is 19 
not in the best interest of the CDCBA to take a position. 20 
 This recommendation shall be made in writing to the Chair of the Board and the 21 
Executive Director within 10 days of receipt of the original request. 22 
 The Chair of the Board and Executive Director shall promptly communicate in 23 
writing the Legislative Committee’s recommendation to the Board and request the Board’s 24 
responses as to whether it accepts or rejects the recommendation of the Legislative 25 
Committee.  Any position on legislation requires a super-majority 2/3rds vote of the Board 26 
if adopted at a duly noticed meeting.  If the vote of the Board is sought by electronic 27 
resolution rather than noticed meeting, then voting shall be via e-mail or other electronic 28 
written communication sent to the Executive Director or other designee and the vote of the 29 
Board must be unanimous. 30 
 Upon receipt of the decision of the Board, the Executive Director shall 31 
communicate the Board’s decision to the requesting party. 32 
 The Legislative Committee shall report back to the Conference at the annual 33 
meeting regarding any action taken under this policy, as part of its legislative report.34 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law/Policy:  Last year, the CDCBA Board allowed a late-filed resolution (09-08-2007) 
in connection with the CDCBA procedure for incoming requests for positions on legislation (the 
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“Policy”), which would allow the CDCBA to sponsor or oppose legislation upon request, even 
where the Conference had never decided the issue. 
 
This Resolution:  Would allow the CDCBA to sponsor or oppose legislation without a vote of the 
Conference only where the CDCBA determines that the issue has been debated and decided by 
the Conference, and only where such position was consistent with that taken by the Conference.   
 
The Problem:  The authority of the CDCBA arises out of the deliberative process that it engages 
in at the Conference and throughout the year.  Because the CDCBA is comprised of delegations 
of bar associations throughout the State, it is important that those associations have an 
opportunity to speak through their delegations on proposed legislation.  As an example, the 
OCBA does not take positions through its delegation until after they have been debated within 
the delegation and approved by both the delegation and our bar association.  This ensures that the 
OCBA delegation is taking positions that are consistent with the position of the OCBA on 
legislation. 
 
The proposed resolution and counterargument process, along with debate during the Conference 
is the appropriate mechanism by which the CDCBA should take positions on legislation.  While 
it is reasonable that the CDCBA Board be authorized to take positions on legislation throughout 
the year that are consistent with the determination of the Conference, the Board should not act on 
behalf of the Conference without the issue being vetted through the Conference.  The OCBA 
urges that the CDCBA adopt this Resolution to avoid the CDCBA Board taking positions on 
behalf of the CDCBA which have not been debated by the Conference and may, in fact, be 
contrary to what the overall conference would recommend.   
 
IMPACT STATEMENT: 
 
This proposed Resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Cathrine M. Castaldi, Rus, Miliband & 
Smith, A Professional Corporation, 2600 Michelson Drive, 7th Floor, Irvine, California 92612, 
voice (949) 752-7100, fax (949) 252-1514, e-mail: ccastaldi@rusmiliband.com 
  
RESPONSIBLE FLOOR DELEGATE: Cathrine M. Castaldi 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
The proponent correctly recognizes that the policy which it wishes to change was adopted at the 
2007 Conference.  The proponent offers no reason why the decision of the Conference was 
misguided and should be reversed.  In essence this is simply re-argument.  The Bar Association 
of San Francisco has full confidence that Board of Directors of the CDCBA will not abuse the 
authority given to it by Resolution 09-08-2007 to support legislation consistent with the 
CDCBA’s stated mission even though the Conference has not acted on the particular issue. 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
The Board, as head of the CDCBA, is most knowledgeable about the goals and positions of the 
Conference.  If this resolution is passed, it may prohibit the Conference from supporting issues 
that would be beneficial to the members.  The Board needs the discretion to take positions that 
benefit the organization as a whole during the time the Conference is not in session.   
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RESOLUTION 01-04-2008 
 
DIGEST 
CDCBA Rules: Response to Requests for Position on Legislation 
Amends 09-08-2007, which granted the CDCBA Legislative Committee authority to respond to 
requests for support or opposition on legislation. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED  that the Conference of Delegates of California Bar Associations amends its policy 
pertaining to legislative activity which does not arise out of resolutions passed by the Conference 
of Delegates as follows: 
 

The purpose of this policy is to establish a procedure for the CDCBA to act with input 
from its constituent groups on issues where the Conference of Delegates has not taken a position 
at any of the past 3 Conference of Delegates’ annual meetings. 

1. Generally, CDCBA does not oppose legislation unless a specific bill is exactly 
opposite to a resolution passed by the Conference of Delegates. 

2. Generally, CDCBA does not support, co-sponsor or sponsor legislation unless a 
resolution was passed by the Conference of Delegates on the particular subject of the legislation 
or a pertinent part of the legislation. 

3. Periodically CDCBA is asked to take positions on pending legislation which 
legislation has as its subject matter an issue of importance to California lawyers and germane to 
the mission and goals of the CDCBA, which issue has not been addressed by the Conference of 
Delegates at any of the past 3 Conferences. 

4. Periodically one of CDCBA’s constituent groups or constituent individuals will 
ask CDCBA to sponsor, co-sponsor, support or oppose and issue of particular urgency which has 
as its subject matter an issue of importance to California lawyers which is germane to the 
mission and goals of the CDCBA, which issue has not been addressed by the Conference of 
Delegates at any of the past 3 Conferences. 

5. CDCBA’s Conference of Delegates is not a continuing body. The Conference is 
convened once each year and meets for a period of approximately 3 days. Virtually every local 
and specialty bar association in the State of California is eligible to send a delegation to the 
annual Conference. While some delegations come every year, some delegations do not come 
every year, and each association sends different representatives each year. To participate in an 
annual Conference, associations are required annually to certify their delegation 

Because of the unique composition of the CDCBA as a voluntary organization with a 
diverse constituency representative of every jurisdiction and every area of practice in the State of 
California, CDCBA’s input on pending legislative matters is of great value. This policy is 
intended to enable such participation and, where appropriate to seek input from the CDCBA 
constituent groups. 

The CDCBA shall establish an online, moderated group, an email list, or electronic group 
list (“moderated group”). Each certified delegation shall be represented in that group by one 
contact person, which individual shall be designated by the delegation. Each delegation may 
establish a process to canvas its delegation and communicate its total number of delegate votes to 
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“sponsor”, “support” or “oppose” to the CDCBA moderator. The number of votes cannot exceed 
that delegation’s authorized delegates. 

Upon receipt, any requests for support of, or opposition to, pending or proposed 
legislation shall be given to the Chair of the Legislative Committee, Chair of the Board, and 
Executive Director within 3 days of receipt. 
 The Chair of the Legislative Committee shall first determine if the Conference has 
debated resolution(s) on the topic during the preceding 3 years.  S/he shall communicate the 
request in writing to members of the committee, examine said request in detail, and after due 
consideration, obtain a recommendation of the majority of said committee on the position the 
Board should take with respect to said proposed legislation.  The Legislative Committee shall 
recommend one of the following four (4) positions on the proposed legislation: 
 A) Sponsor: upon determination that at one of the most recent 3 meetings the 
Conference has passed a resolution on all fours with the proposed legislation; 
 B) Oppose: upon determination that at one of the most recent 3 meetings the 
Conference affirmatively passed a resolution contrary to the proposed legislation or the proposed 
legislation is inconsistent with the Conference’s stated mission and goals; 
 C) No position: upon determination that the proposed legislation is not germane or it 
is not in the best interest of the CDCBA to take a position; or 
 D) Refer to the moderated group for immediate action: upon determination that the 
issue is of particular urgency and has as its subject matter an issue of importance to California 
lawyers which is germane to the mission and goals of the CDCBA. 
 This recommendation shall be made in writing to the Chair of the Board and the 
Executive Director within 10 days of receipt of the original request. 
 As to recommendations A, B and C, the Chair of the Board or Executive Director shall 
promptly communicate in writing the Legislative Committee’s recommendation to the Board and 
request the Board’s response as to whether it accepts or rejects the recommendation of the 
Legislative Committee.  Any position on legislation requires a super-majority 2/3rds vote of the 
Board if adopted at a duly noticed meeting.  If the vote of the Board is sought by electronic 
resolution rather than noticed meeting, then voting shall be via e-mail or other electronic written 
communication sent to the Executive Director or other designee and the vote of the Board must 
be unanimous. 
 Upon receipt of the decision of the Board, the Executive Director shall communicate the 
Board’s decision to the requesting party. 
 As to recommendation D, the Executive Director, or such other individual designated by 
the Board of Directors, shall immediately send the request to the moderated group and seek the 
recommendation of the delegations through their representatives to the moderated group. Such 
communication shall include a deadline for response. If there is a majority recommendation 
supporting a “support”, “sponsor” or “oppose” position by CDCBA of the total votes timely 
submitted to the CDCBA moderator, the Chair of the Board or Executive Director shall promptly 
communicate in writing the input from the moderated group to the Board and request the Board’s 
response as to whether it accepts or rejects the recommendations.  Should the Board reject the 
recommendation of the moderated group, then the CDCBA shall take no position. Any position 
on legislation requires a super-majority 2/3rds vote of the Board if adopted at a duly noticed 
meeting.  If the vote of the Board is sought by electronic resolution rather than noticed meeting, 
then voting shall be via e-mail or other electronic written communication sent to the Executive 
Director or other designee and the vote of the Board must be unanimous. 
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 The Legislative Committee shall report back to the Conference at the annual meeting 
regarding any action taken under this policy, as part of its legislative report.  
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law/Policy:  Last year, the CDCBA Board allowed a late-filed resolution (09-08-2007) 
in connection with the CDCBA procedure for incoming requests for positions on legislation (the 
“Policy”), which would allow the CDCBA to sponsor or oppose legislation upon request, even 
where the Conference had never decided the issue. 
 
This Resolution:  Would allow the CDCBA to sponsor or oppose legislation without a vote of the 
Conference only where the CDCBA determines that the issue has been debated and decided by 
the Conference, and only where such position was consistent with that taken by the Conference.   
 
The Problem:  The authority of the CDCBA arises out of the deliberative process that it engages 
in at the Conference and throughout the year.  Because the CDCBA is comprised of delegations 
of bar associations throughout the State, it is important that those associations have an 
opportunity to speak through their delegations on proposed legislation.  As an example, the 
OCBA does not take positions through its delegation until after they have been debated within 
the delegation and approved by both the delegation and our bar association.  This ensures that the 
OCBA delegation is taking positions that are consistent with the position of the OCBA on 
legislation. 
 
The proposed resolution and counterargument process, along with debate during the Conference 
is the appropriate mechanism by which the CDCBA should take positions on legislation.  While 
it is reasonable that the CDCBA Board be authorized to take positions on legislation throughout 
the year that are consistent with the determination of the Conference, the Board should not act on 
behalf of the Conference without the issue being vetted through the Conference.  The OCBA 
urges that the CDCBA adopt this Resolution to avoid the CDCBA Board taking positions on 
behalf of the CDCBA which have not been debated by the Conference and may, in fact, be 
contrary to what the overall conference would recommend.   
 
IMPACT STATEMENT: 
 
This proposed Resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Cathrine M. Castaldi, Rus, Miliband & 

Smith, A Professional Corporation, 2600 Michelson Drive, 7th Floor, Irvine, California 92612, 
voice (949) 752-7100, fax (949) 252-1514, e-mail: ccastaldi@rusmiliband.com 
  
RESPONSIBLE FLOOR DELEGATE: Cathrine M. Castaldi 
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RESOLUTION 01-05-2008 
 
DIGEST 
CDCBA Rules: Childcare at Meeting of Conference of Delegates 
Recommends CDCBA adopt a plan that will provide childcare at the 2009 Annual Meeting of 
the Conference of Delegates. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends CDCBA adopt a plan that will provide childcare at the 2009 Annual 
Meeting of the Conference of Delegates.  This resolution should be disapproved because it is an 
unnecessary and burdensome role for the staff of the Conference. 
 
While it would be convenient to have someone make childcare arrangements so that parents may 
participate in the Annual Meeting of the Conference of Delegates of California Bar Associations 
(CDCBA), parents are best suited to make the arrangements that suit their needs, their finances, 
the safety and particular needs of their children.  CDCBA staff neither has the time to make 
childcare arrangements, nor should staff be responsible for attempting to make such 
arrangements and risk the liability assumed and associated with providing childcare.  In addition 
to this being a burden on a small staff that already (and appropriately) is responsible for the 
logistics of hundreds of delegates and often more than 100 resolutions as well as the 
management of many committees that make up the CDCBA, the placement of the financial 
burden associated with developing childcare options is unclear. 
 
Many hotels provide childcare or offer a list of local childcare services.  Alternatively, the 
proponent could work directly with the State Bar of California and the annual meeting staff to 
select conference locations where appropriate childcare options exist.  Childcare cannot and 
should not be the responsibility of the CDCBA staff and Board, because CDCBA does not have 
the person power or the financial resources to implement such a program. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Board of Directors of the Conference of Delegates adopt a plan which will provide child care 
at the 2009 Conference of Delegates. 
 
PROPONENT: National Lawyers Guild, Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: At the present time no child care is provided at the Conference of Delegates. 



01-05-2 

  
This Resolution: The purpose of this Resolution is to have the Board of Directors  of the 
Conference of Delegates adopt a plan which will provide child care at the meeting of the 
Conference of Delegates . 
 
The Problem: A substantial number of delegates to the Conference are parents of young children.  
In order for a parent to attend the Conference the parent must have child care. 
 
The  Board of Directors  of the Conference of Delegates should be able to construct a plan which 
will provide child care at the meeting of the Conference of Delegates .  This plan could be 
financed by a users fee or a combination of a users fee and voluntary contribution from non users 
who register for the Conference of Delegates . 
 
IMPACT STATEMENT; 
 
This resolution does not affect any law, statute or rule. 
 
 
AUTHOR AND/OR PERMANENT CONTACT: Tina Rasnow, Ventura County Courts, P O 
Box 6489, Ventura, CA 93006, (805) 654-3879, Tina.Rasnow@ventura.courts.ca.gov    
 
RESPONSIBLE FLOOR DELEGATE: Tina Rasnow 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The SDCBA supports the concept of child care at the Conference as one more way to make the 
Conference more inclusive.  However, this Resolution moves too far, too fast.  We do not know 
what a child care program would cost, who would pay for it, whether volunteers could become 
involved, what liability insurance issues might arise, etc.  It is also recognized that any program 
adopted would need to be flexible given that child care facilities, and probably costs, would 
change as the venue for the Conference changes.   
 
Accordingly, SDCBA proposes a substitute resolution, as follows: 
 

"Resolved, that the Conference of Delegates recommends that the Board of 
Directors of the CDCBA study, and report to the Conference at the 2009 meeting, 
the feasibility of adopting a child care program for the annual Conference of 
Delegates." 

 
The SDCBA envisions that, if this substitute resolution is approved in principle, the Board would 
welcome the assistance of the proponent of 01-05-08 and other volunteers from the Conference.   
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RESOLUTION 01-05-2008 
 
DIGEST 
CDCBA Rules: Childcare at Meeting of Conference of Delegates 
Recommends CDCBA adopt a plan that will provide childcare at the 2009 Annual Meeting of 
the Conference of Delegates. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that the Board of Directors of the 
CDCBA study, and report to the Conference at the 2009 meeting, the feasibility of adopting a 
child care program for the annual Conference of Delegates. 
 
PROPONENT: National Lawyers Guild, Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: At the present time no child care is provided at the Conference of Delegates. 
  
This Resolution: The purpose of this Resolution is to have the Board of Directors  of the 
Conference of Delegates adopt a plan which will provide child care at the meeting of the 
Conference of Delegates . 
 
The Problem: A substantial number of delegates to the Conference are parents of young children.  
In order for a parent to attend the Conference the parent must have child care. 
 
The  Board of Directors  of the Conference of Delegates should be able to construct a plan which 
will provide child care at the meeting of the Conference of Delegates .  This plan could be 
financed by a users fee or a combination of a users fee and voluntary contribution from non users 
who register for the Conference of Delegates . 
 
IMPACT STATEMENT; 
 
This resolution does not affect any law, statute or rule. 
 
 
AUTHOR AND/OR PERMANENT CONTACT: Tina Rasnow, Ventura County Courts, P O 
Box 6489, Ventura, CA 93006, (805) 654-3879, Tina.Rasnow@ventura.courts.ca.gov    
 
RESPONSIBLE FLOOR DELEGATE: Tina Rasnow  
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RESOLUTION 01-06-2008 
 
DIGEST 
Attorney Disqualification:  Effect on Firm or Associate 
Adds Rule 3-310(G) to the California Rules of Professional Conduct to clarify the effect of the 
disqualification of an attorney on an associated firm or individual. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Rule 3-310(G) to the California Rules of Professional Conduct to clarify the 
effect of the disqualification of an attorney on an associated firm or individual.  This resolution 
should be disapproved because a bright-line rule of automatic disqualification is unnecessary and 
would limit the rights of clients to be represented by attorneys of their choice. In addition, the 
use of the phrase “clients whose interests are affected by the representation” is too vague. 
 
Gone are the days when attorneys work for one firm their entire career.  The reality of practice 
today is that lawyers and clients are free to change associations at will.  A rule of automatic 
disqualification is subject to abuse where parties use it for strategic rather than proper reasons.  
In this environment, the court must have the flexibility not only to use its equitable powers to 
protect clients, but also to ensure the efficient administration of justice.   
 
In California, the vicarious disqualification rules are derived from decisional law.  Courts must 
retain the ability to examine each motion for disqualification to ensure that a client’s right to 
choose counsel and an attorney’s interest in representing clients are not unnecessarily 
compromised.   In its evaluation, the court must be free to assess whether steps taken by 
attorneys to protect confidences and fulfill their duty of loyalty are effective.  The Ninth Circuit 
noted in In re County of Los Angeles [9th Cir. (2000) 23 F.3d 990], that when implemented in a 
timely and effective way, an ethical wall can rebut the presumption that a lawyer has 
contaminated the entire firm.  (Id. at 996.)   
  
This resolution would unnecessarily limit the court’s power to ensure equity in court proceedings 
and the flexibility needed to practice in today’s legal environment.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Board of Governors of the State Bar of California and the California Supreme Court add a 
new Rule, Rule 3-310(G), to the California Rules of Professional Conduct, to read as follows: 
 

Rule 3-310(G)  1 
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 A law firm, employing or otherwise associating with a member who is disqualified 2 
under this Rule 3-310 or by order of any court or tribunal from representing a client, shall 3 
also be disqualified from representation of the client.  The law firm shall not avoid 4 
disqualification under this rule by the use of an ethical screen where a member employed 5 
by or associated with that law firm is disqualified from such representation, unless 6 
informed written consent is obtained from all present and former clients of the member or 7 
law firm whose interests are affected by the representation.8 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: California Rules of Professional Conduct are silent on whether ethical screens can 
be erected to shield the conflicts of interest of one member of a law firm from another.  The 
Ninth Circuit and the California Supreme Court appear to be developing conflicting views.  
Because of these conflicting rulings, attorneys and clients cannot predict how to avoid conflicts 
of interest and whether law firms will be disqualified from representations.    
  
Resolution: Proposed Rule of Professional Conduct 3-310(G) adds an affirmative statement that 
ethical screens are not effective to shield the conflicts of interest of one member of a law firm 
from another. 
 
The Problem: Rule of Professional Conduct 3-310(E) governs conflicts of interest as to former 
clients:  
 A member shall not, without the informed consent of the client or former client, accept 
employment adverse to the client or former client where, by reason of the representation of the 
client or former client, the member has obtained confidential information material to the 
employment. 
 The purpose of Rule 3-310(E) is to protect confidences shared between the client and 
attorney, both during the active attorney-client relationship and after the termination of the 
attorney’s representation.  City and County of San Francisco v. Cobra Solutions, Inc., 38 Cal.4th 
839(2006); People ex rel. Department of Corporations v. SpeeDee Oil Change Systems, Inc., 20 
Cal.4th 1135, 1146 (1999). 

If an attorney violates Rule 3-310(E), the former client may disqualify the attorney.  
Moreover, “when a conflict of interest requires an attorney’s disqualification from a matter, the 
disqualification normally extends vicariously to the attorney’s entire law firm.”  Lucent Tech., 
Inc. v. Gateway, Inc., 2007 U.S. Dist. LEXIS 35502 at *21 (S.D.Cal. May 15, 2007); see also 
Pound v. DeMara DeMara Cameron, 135 Cal.App.4th 70, 78 (2005); Henriksen v. Great America 
Savings & Loan et al., 11 Cal.App.4th 109, 114 (1992) (“As a general rule in California, where 
an attorney is disqualified from representation, the entire law firm is vicariously disqualified as 
well.”). 

The established rule in California is that once an attorney is disqualified, “that attorney’s 
entire firm must be disqualified as well, regardless of efforts to erect an ethical wall.”  Hitachi, 
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Ltd. v. Tatung Co., 419 F.Supp.2d 1158, 1161 (N.D.Cal. 2006) (emphasis added).  “California 
courts generally have not allowed a law firm to avoid vicarious disqualification by implementing 
a screening procedure.”  Lucent, 2007 U.S. Dist. LEXIS at * 22; Hitachi, 419 F.Supp.2d at 1161.   

Nonetheless, the Ninth Circuit noted in In re County of Los Angeles, 223 F.3d 990, 995-
996 (9th Cir. 2000) that the California Supreme Court has signaled it “may well adopt a more 
flexible approach to vicarious disqualification.” The Ninth Circuit permitted an ethical wall to 
prevent disqualification in that case.  

No California state court has adopted the Ninth Circuit’s approach, leaving unclear 
whether ethical screens are effective in California.   This resolution would clarify the California 
Rules of Professional Conduct, in a manner consistent with existing case law, so that 
unnecessary litigation over the propriety of ethical walls in private law firms can be avoided. 
 
IMPACT STATEMENT: 
 
This proposed Resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Joel S. Miliband, Rus, Miliband & Smith, A 
Professional Corporation, 2600 Michelson Drive, 7th Floor, Irvine, California 92612, voice (949) 
752-7100, fax (949) 252-1514, e-mail: jmiliband@rusmiliband.com 
  
RESPONSIBLE FLOOR DELEGATE: Joel S. Miliband 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
In principle, Resolution 01-06 seeks to achieve a useful purpose, which is to clarify the law 
regarding conflicts of interest arising when one member of a law firm has a potential conflict 
with an existing or former client of the law firm, and whether that conflict can be resolved by 
creating an ethical wall.  As the size of law firms increases, the use of ethical walls is a virtual 
necessity to prevent many firms from being perpetually conflicted out of engagements.  The 
solution of permitting ethical walls with the consent of the clients and former clients affected by 
the conflict is appropriate, and certainly the trend in the case law.  However, this proposal is 
flawed by the use of the term clients “whose interests are affected” by the representation.  This 
introduces an entirely new concept into the Rule of Professional Conduct and will lead to even 
more confusion.  The Bar Association of San Francisco would be inclined to support this 
proposal if it were amended to state that the law firm must obtain the consent of any clients or 
former clients “whose interests are in conflict with the current representation.”  This language is 
consistent with the rest of Rule 3-310. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The San Diego County Bar Association opposes Resolution 1-6-2008 because disqualification of 
an entire law firm based on its employment of a single attorney would work harsh and unjust 
results.  The consequences of the proposed policy would be harmful to attorneys, law firms and 
clients. 
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In today’s legal world, attorneys change associations frequently.  If law firms are required to 
disqualify themselves in every case when a mid-career attorney represented an adverse party 
prior to joining that firm, they will be less likely to associate experienced attorneys.  Clients 
would find their options to retain law firms much more limited simply because an attorney in 
another practice group of a firm they wish to utilize once represented their opponent in an 
unrelated case prior to working for this firm. 
 
The restriction on the clients’ right to retain their counsel of choice could become an out and out 
prohibition of the right to counsel in specialized areas of law.  It would likely become a litigation 
tactic to prevent parties from being represented by highly-qualified law firms.  The current Rules 
does not compel such vicarious exclusion of law firms.  Judicial interpretations which apply a 
case-by-case determination have worked well.  The proponent is seeking to obtain absolute 
purity in a messy world without consideration of what this ideal will cost the public, attorneys 
and the administration of justice. 
 
THE BOARD OF GOVERNORS 
 
This resolution seeks an amendment to the Rules of Professional Conduct, specifically rule 3-310 
[re avoiding the representation of adverse interests].  The desired amendment would add a new 
paragraph (G) addressing the issue of imputed conflicts and ethical screens. 
 
At this time, the State Bar is considering amendments to the Rules of Professional Conduct 
through the work of its Special Commission for the Revision of the Rules of Professional 
Conduct (Commission).  The Commission is charged with conducting a cover-to-cover review of 
the California rules and proposing comprehensive amendments for consideration by the Board of 
Governors.  This comprehensive review includes consideration of amendments to rule 3-310.  In 
addition, the Commission’s charge also instructs the Commission to consider the American Bar 
Association’s Model Rules of Professional Conduct, including Model Rule 1.10 [re imputation 
of conflicts of interest].  
 
Accordingly, the general subject matter of the proponent’s desired initiative is being considered 
by the State Bar through its Commission and any action to approve Resolution 01-06-2008 
would prejudge controversial substantive and policy issues that are already in process.  Rather 
than pursuing Conference action, the resolution proponents should participate in the 
Commission’s work by sending representatives to the open session meetings of the Commission 
and by providing input on draft rules that are distributed for public comment.  Other stakeholders 
have participated in this manner, greatly enhancing the Commission’s deliberative process and 
clarifying complex issues that will be ultimately decided by the Board of Governors and the 
Supreme Court. 
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RESOLUTION 02-01-2008 
DIGEST 
Capital Appeals:  Transfer of Review From Supreme Court to Courts of Appeal 
Amends California Constitution, article VI, section 12 to allow the Supreme Court to transfer 
review of death penalty cases to the appellate courts. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This Resolution amends California Constitution, article VI, section 12 to allow the Supreme 
Court to transfer review of death penalty cases to the appellate courts.  This resolution should be 
disapproved because it runs counter to CDCBA’s position on the death penalty, would not 
address the backlog on death penalty cases, and could render the death penalty unconstitutional. 
 
This resolution states its goal is to streamline the death penalty appeals process, so that prisoners 
on death row can be executed more quickly.  CDCBA has lobbied for the repeal of the death 
penalty.  This resolution increases the likelihood that a prisoner would be executed before 
CDCBA’s efforts at repeal are successful.   
 
Further, the backlog in death penalty appeals appears to stem from lack of adequate appointed 
counsel (see People v. Sheldon (1994) 7 Cal.4th 1136, 1139 [“It took more than three and one-
half years from the date of judgment on remand to secure appellate counsel[.]”], rather than from 
congestion at the Supreme Court level.  (Alarcon, Remedies For California’s Death Row 
Deadlock (2007) 80 S. Cal. L. Rev. 607, 805) [“Since January 1, 1989, the California Supreme 
Court has filed its decisions in death penalty matters within ninety days of oral argument.”] 
[citing letter from Chief Justice George].) 
 
Finally, by removing one of the key substantive and procedural protections afforded to death row 
inmates, the resolution could render California’s death penalty unconstitutional.  The California 
Supreme Court has repeatedly pointed to the Constitutional provision mandating Supreme Court 
review of death penalty cases in upholding California’s death penalty regime against Eighth 
Amendment challenges.  (See, e.g., People v. Demetrulias (2006) 39 Cal.4th 1, 44 [California’s 
use of the death penalty “as regular punishment for substantial numbers of crimes” does not 
violate the Eighth Amendment, because “administration of the penalty is governed by 
constitutional and statutory provisions different from those applying to ‘regular punishment’ for 
felonies. (E.g., Cal. Const., art VI, § 11; [Pen. Code] §§ 190.1-190.9, 1239, subd. (b).)”].) 
 
This resolution would impact California Constitution article VI section 11 (granting jurisdiction 
over death penalty appeals to the Supreme Court) and California Rules of Court, rules 8.600-
8.642. 
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This resolution is identical to legislation proposed by Chief Justice George that has since been 
withdrawn. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Article VI, section 12 of the California Constitution to read as 
follows: 
 

§ 12  1 
 (a) The Supreme Court may, before decision, transfer to itself a cause in a court of 2 
appeal.  It may before decision, transfer a cause from itself to a court of appeal or  from 3 
court of appeal or division to another.  The court to which a cause is transferred has 4 
jurisdiction, including when a judgment of death has been pronounced. 5 
 (b) The Supreme Court may review the decision of a court of appeal in any cause. 6 
 (c) If the Supreme Court elects to transfer to the court of appeal a cause concerning 7 
a judgment of death, it shall review the resulting decision of the court of appeal affirming 8 
or reversing that judgment.  If the Supreme Court concludes, after consideration of written 9 
argument by counsel, that the decision (1) contains no error affecting the judgment, (2) 10 
presents no need to secure uniformity of decision, and (3) does not require resolution of an 11 
important question of law, the Supreme Court may summarily affirm the judgment of the 12 
court of appeal in an order published in the Official Reports.  If the Supreme Court 13 
determines that summary affirmation is not appropriate, the Supreme Court shall hold oral 14 
argument and issue a decision in writing with reasons stated, addressing all or part of the 15 
court of appeal’s decision. 16 
 (cd) The Judicial Council shall provide, by rules of court, for the time and 17 
procedure for transfer and for review, including, among other things, provisions for the 18 
time and procedure for transfer with instructions, for review of all or part of a decision, and 19 
for remand as improvidently granted. 20 
 (d) This section shall not apply to an appeal involving a judgment of death. 21 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides an automatic review by the California Supreme Court of all death 
penalty judgments.   
 
This Resolution: Would allow capital appeals to be transferred to the Courts of Appeal.   
 
The Problem: The justices of the California Supreme Court have unanimously endorsed a 
proposal to amend the California Constitution to permit transfer of capital appeals from the 
Supreme Court to the Courts of Appeal.  During the past two decades, the growing number of 
defendants sentenced to death in California has contributed to a delay in the disposition of capital 
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appeals by the California Supreme Court.  The delay impairs the interest of the litigants because, 
in the event of reversal, the memories of witnesses have failed or the witnesses have become 
unavailable.  The public's interest in finality and enforcement of the law is impaired by a 
prolonged appeal process.  Finally, the backlog of automatic appeals, constituting 20 percent of 
the Supreme Court's annual output, threatens to overwhelm the docket, impairing its ability to 
grant review to provide necessary guidance on other important issues. 

At the same time, there is no longer a reason to require the Supreme Court to decide, in 
the first instance, each issue raised in each capital appeal.  During the past two decades, 
approximately 400 Supreme Court capital opinions, and numerous decisions by the United States 
Supreme Court, have settled the vast majority of legal questions concerning capital litigation as 
presently practiced in California.  Capital appeals very frequently present only the application of 
settled law to specific facts, the very type of review that the Courts of Appeal typically 
undertake.  The reasons for the Supreme Court initially to review, hold oral argument, and file a 
written decision in each such matter is no longer compelling as long as the Supreme Court 
ultimately reviews each of the Court of Appeal decisions not only for uniformity and important 
questions of law, but for error affecting the judgment. 

When similar proposals were discussed in the mid-1980s, there was a concern that panels 
of the various appellate courts might reach conflicting conclusions on similar legal issues or 
might unevenly assess prejudicial error, thus triggering frequent "second appeals" before the 
Supreme Court and leading to an increased delay.  However, in the intervening decades, most 
legal questions concerning capital litigation have been resolved.  It is reasonable to conclude that 
a transfer procedure would decrease delay in the disposition of capital appeals because: (1) the 
105 justices of the Courts of Appeal will be able to act more quickly that the single panel of the 
Supreme Court; (2) even where the Supreme Court finds it appropriate to order further briefing 
and argument after decision by a Court of Appeal, it will typically need to address only selected 
issues; and (3) the Courtsof Appeals written decisions will substantially assist the Supreme Court 
in its own disposition by focusing consideration of the issues. 
 
IMPACT STATEMENT: 
 
This resolution would affect statutes and rules dealing with the handling of capital appeals, 
including the California Rules of Court, Rules 8.600 through 8.642. 
 
AUTHOR AND PERMANENT CONTACT: Howard Wayne, 110 West A Street, Suite 1100, 
San Diego, California 92101; p 619-525-4244, f 619-645-2012; email: 
Howard.Wayne@doj.ca.gov. 

RESPONSIBLE FLOOR DELEGATE: Howard Wayne 

COUNTERARGUMENTS 

THE BAR ASSOCIATION OF SAN FRANCISCO 

The Bar Association of San Francisco is concerned that the Supreme Court’s proposal to amend 
the Constitution to allow the transfer of capital appeals to lower courts is flawed in many ways, 
as brought out during hearings in January 2008 in Sacramento before the California Commission 
for the Fair Administration of Justice.  Details of the budgetary impact of the proposal had not 
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been analyzed, yet the Chief Justice conceded that more funding would be required even though 
the Governor had not committed to sources of funding or amounts.  Delays in the processing of 
appeals are well-documented but have little to do with the Supreme Court’s management of its 
docket.  Due to inadequate funding of appellate counsel, it takes between four to five years on 
average for appointment of a lawyer for a condemned prisoner on direct appeal.  Appointment of 
counsel in the habeas proceedings which more often than not inevitably follow usually takes 
even longer, as conceded by the Chief Justice.  According to the California Public Defenders 
Association, too many death sentences are imposed at trial because the State has reneged on its 
promise and statutory obligation under Penal Code §987.9 to pay for attorneys’ fees, 
investigation, experts and other expenses at trial, and reimbursements to counties ended about 
twenty years ago, leaving individual counties to pay for these costs or cut corners when they 
don’t have the money, making it difficult to prepare capital cases properly and supporting claims 
of ineffective assistance of counsel on appeal.  Furthermore, it is important to realize that the 
proposal would affect only about 25 to 30 cases per year and would not result in more capital 
appeals being decided, rather it would transfer capital appeals to the courts of appeal so that the 
Supreme Court would be able to handle more civil cases.  The proposal would not reduce the 
time between jury verdict and completion of the capital appeals process.  Finally, there must be 
concern about the lack of uniformity in the decision of capital appeals issues if capital appeals 
issues were decided by three judge panels scattered around the state, rather than by the Supreme 
Court. 

ORANGE COUNTY BAR ASSOCIATION 
 
The resolution should be disapproved because, when the death penalty was allowed to resume in 
1977, courts were required to provide for the mandatory review of death penalty cases. The 
implication was that a state’s highest court would conduct the review. The courts were seeking to 
avoid the “arbitrary and capricious” application of the death penalty by having each under 
mandatory review. Transfer of cases to the Courts of Appeal could return us back to “arbitrary 
and capricious”. 
 
The death penalty, when applied, should not be left to 104 justices of the Court of Appeal who 
review these cases in a random and arbitrary manner. We must insure that an innocent individual 
should never be at risk of execution. That is why our Constitution has required that death penalty 
cases by reviewed by the highest court in the state. 124 individuals over recent times have had 
their death sentences overturned. It is obvious mistakes are made. Transferring these cases to the 
lower courts could lead to misapplication of the death penalty. 
 
The transfer of these cases seems to be an attempt by the Court to hear more civil cases. While 
the review of death penalty cases involves an inordinate amount of the Court’s time, there is no 
more important case than the hearing of a case involving the possible execution of a defendant. 
This is not to minimize the importance of civil cases but to highlight the necessity of giving 
capital cases the most serious attention. This is simply an attempt to shed workload on the part of 
the Supreme Court. It will not reduce the time the appeal takes; it only changes the identity of the 
individuals who hear the case. 
 
This resolution in no way addresses the backlog of capital cases to be reviewed. The number of 
special circumstances in which the death penalty is applied creates numerous opportunities for 
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the penalty to be applied. In addition, the Supreme Court has failed to address the number of 
pending appeals in which counsel has been unable to be provided.  
In fact, it takes four or five years for an individual to be appointed counsel. It is an enormous 
undertaking for an attorney to handle a death penalty case as the Court does not properly fund 
these cases and, in fact, lawyers many times have to pay investigators, experts, and other 
expenses out of pocket 
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RESOLUTION 02-02-2008 
DIGEST 
Dogfighting: Additional Definitions, Crimes and Penalties 
Amends Penal Code section 597.5 to add new crimes related to dogfighting, increase penalties 
for existing crimes, and add new definitions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 597.5 to add new crimes related to dogfighting, 
increase penalties for existing crimes, and add new definitions.  This resolution should be 
disapproved because it violates the First Amendment by extending culpability for attending a 
dogfight to individuals who view video footage of a dogfight over the internet. 
 
Current law provides that participating in a dogfight is a felony, and that attending a dogfight is a 
misdemeanor.  The law does not define what it means to be “present” at a dogfight.  This 
resolution provides for attending a dogfight to be punished as either a misdemeanor or a felony, 
and makes attendance at a dogfight after previous conviction under the statute a felony.  The 
resolution also punishes as a felony transporting dogs for fighting, promoting or aiding in the 
presentation of a dogfight, or bringing a minor to a dogfight.  The resolution punishes possession 
of dogfighting paraphernalia as a misdemeanor, and precludes ownership of any animal for 5-10 
years after conviction.  Although it is not clear that increasing the potential sentence for 
attending a dogfight will actually have the effect of decreasing attendance, all of these proposed 
changes at least arguably further the purpose of the statute.   
 
However, since the resolution defines being “present” at a dogfight to include “view[ing] the 
event, or any part thereof, by video or other means of electronically transmitting images from 
one location to another,” it should be disapproved.  This definition would extend to someone 
viewing a video of a dogfight on YouTube.  While dogfighting is clearly a problem, the statute at 
issue focuses on spectators who are at least physically present, and who thus provide the 
“market” for dogfighting events.  Extending the spectator crime to include passive internet 
viewers goes beyond this purpose, and implicates the First Amendment rights of those viewers. 
 
This resolution would affect Penal Code section 1203.4. 
 
This resolution is similar to AB 2281 (Nava), currently pending before the Assembly. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 597.5 to read as follows: 
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§597.5. 1 
 (a) Any person who does any of the following is guilty of a felony and is punishable by  2 
imprisonment in a the state prison for 16 months, or two or three years, or by a fine not to 3 
exceed fifty thousand dollars ($50,000), or by both such fine and imprisonment: 4 
  (1) Owns, possesses, keeps, or trains any dog, with the intent that the dog shall be 5 
engaged in an exhibition of fighting with another dog, animal, or human being. 6 
  (2) For amusement or gain, causes any dog to fight with another dog, animal, or human 7 
being. or causes any dogs to injure each other. 8 
  (3) Permits any act in violation of paragraph (1) or (2) to be done on any premises 9 
under his or her charge or control, or aids or abets that act. 10 
 (4) In the presence of a minor under his or her care, is knowingly present, as a 11 
spectator, facilitator or participant at any place, building, or tenement where preparations 12 
are being made for an exhibition of the fighting of dogs, with the intent to be present at 13 
those preparations, or, in the presence of a minor under his or her care, is knowingly 14 
present at that exhibition or at any other fighting or injuring as described in paragraph (2) 15 
of subdivision (a), with the intent to be present at that exhibition, fighting, or injuring. 16 
 (5) Notwithstanding any expungement pursuant to Penal Code section 1203.4 or 17 
1203.4(a), any person having previously been convicted of any act covered in this section, 18 
or equivalent act in a foreign state or of the United States, who is knowingly present, as a 19 
spectator, facilitator or participant at any place, building, or tenement where preparations 20 
are being made for an exhibition of the fighting of dogs, with the intent to be present at 21 
those preparations, or is knowingly present at that exhibition or at any other fighting or 22 
injuring as described in paragraph (2) of subdivision (a), with the intent to be present at 23 
that exhibition, fighting, or injuring. 24 
 (6) Knowingly transports dogs intended for fighting. 25 
 (7)  Promotes, conducts, carries on, advertises, collects money for or in any other 26 
manner assists or aids in the presentation for purposes of sport, wagering or entertainment 27 
of any show, exhibition, program or other activity involving a fight between 2 or more 28 
dogs or any another dog, animal, or human being, or the intentional killing or injuring of 29 
any dog. 30 
 (b) Except as set forth in subdivision (a), aAny person who is knowingly present, as a 31 
spectator, facilitator or participant at any place, building, or tenement where preparations 32 
are being made for an exhibition of the fighting of dogs, with the intent to be present at 33 
those preparations, or is knowingly present at that exhibition or at any other fighting or 34 
injuring as described in paragraph (2 ) of subdivision (a), with the intent to be present at 35 
that exhibition, fighting, or injuring, is  guilty of a misdemeanor subject to imprisonment in 36 
a county jail for one year or in the state prison, or by a fine not to exceed fifty thousand 37 
dollars ($50,000), or by both fine and imprisonment.  38 
 39 
 (1)  For purposes of this section, a person is present at an exhibition or other fighting or 40 
injuring as described in paragraph (2) of subdivision (a) if such person is physically 41 
present at such exhibition or other fighting or injuring, or if such person views the event, or 42 
any part thereof, by video or other means of electronically transmitting images from one 43 
location to another or if such event, or any part thereof, is viewed on recorded media of 44 
any kind whatsoever. 45 
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 (c)  A person commits the crime of possessing dogfighting paraphernalia if the person 46 
owns or possesses dogfighting paraphernalia with the intent that the paraphernalia be used 47 
to train a dog as a fighting dog or be used in the furtherance of dogfighting. 48 
 (1)  “Dogfighting paraphernalia” means a breaking stick, cat mill, springpole, weighted 49 
or unweighted chain collar weighing 10 pounds or more, leather or mesh collar with a strap 50 
more than two inches in width, fighting pit or unprescribed veterinary medicine. 51 
 52 
 (2) “Breaking stick” means a device designed for insertion behind the molars of a 53 
dog for the purpose of breaking the dog’s grip on another animal or object. 54 
 (3) “Cat mill” means a device that rotates around a central support with one arm 55 
designed to secure a dog and one arm designed to secure a cat, rabbit or other small animal 56 
beyond the grasp of the dog. 57 
 (4) “Dogfight” means a fight, arranged by any one or more persons, between a dog 58 
and another dog, animal, or human being the purpose or probable result of which is the 59 
infliction of injury upon one or more dogs, or other animals, or human beings. 60 
 (5) “Fighting dog” means a dog that is intentionally bred or trained to be used in, or 61 
that is actually used in, a dogfight.  A dog does not constitute a fighting dog solely on 62 
account of its breed. 63 
 (6) “Springpole” means a biting surface attached to a stretchable device, suspended 64 
at a height sufficient to prevent a dog from reaching the biting surface while touching the 65 
ground. 66 
 (d)   “Any person who commits the crime of possessing dogfighting paraphanalia is 67 
subject to imprisonment [in a county jail for one year or in the state prison, or by a fine not 68 
to exceed fifty thousand dollars ($50,000), or by both fine and imprisonment. 69 
 70 
 (e) A court must order a person convicted of any offense under this section to not 71 
own or possess animals of any species for a period of not less than five years nor more 72 
than ten years. 73 
 (f)  Nothing in this section shall prohibit any of the following: 74 
 (1) The use of dogs in the management of livestock, as defined by Section 14205 of the 75 
Food and Agricultural Code, by the owner of the livestock or his or her employees or 76 
agents or other persons in lawful custody thereof. 77 
 (2) The use of dogs in hunting as permitted by the Fish and Game Code, including, but 78 
not limited to, Sections 3286, 3509, 3510, 4002, and 4756, and by the rules and regulations 79 
of the Fish and Game Commission. 80 
 (3) The training of dogs or the use of equipment in the training of dogs for any purpose 81 
not prohibited by law. 82 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS; 
 
Existing Law: Current law under the Fighting Dogs statute provides that one who owns a dog 
with the intention of exhibition dog fighting or causes that dog to fight with other dogs is guilty 



02-02-4 
 

 

of a felony; it further proscribes as a misdemeanor attendance at such an exhibition dog fight.  It 
does not provide for increased punishment for such things as taking a child to observe an 
exhibition dog fight nor does it allowing prosecution as a separate crime the possession of dog 
fighting paraphernalia. 
 
This Resolution: Proscribes the possession of dog fighting paraphernalia with the intent to 
further dog fighting, as well as providing prosecutorial discretion in assessing whether to 
prosecute as a felony or misdemeanor bringing a minor to observe an exhibition dog fight.  
 
The Problem: Since 2005, more than 450 cases of dogfighting have been reported in the United 
States, according to pet-abuse.com, a website tracking dogfighting citations.  
  
Dogfighting is illegal in all 50 states, and it is illegal to be a spectator in 48. the site estimates 
that more than 40,000 people are involved in organized dogfighting, and that more than 250,000 
dogs die annual from the cruel sport.  Spectators finance dogfights through admission fees and 
gambling, and California’s law is deficient in handling these people who cheer and enable this 
cruelty. 
  
California law is not in step with surrounding states in the prosecution of dog fighting. Most 
states have, or are in the process of, providing for felony punishment for exhibition dog fighting.  
All of the states surrounding California provide for or are considering legislation providing for 
felony punishment for spectators.  Loopholes under existing law permit not only possession but 
even the manufacture of dog fighting paraphernalia.  Taking a child to observe a dog fight, not 
separately punishable under existing law, teaches not only violence against animals but strongly 
correlates and leads to domestic violence and other aggressive behavior.  
  
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jeffrey B. Hayden, 333 Bradford Street, 
Suite 130, Redwood City, California, 94063, telephone (650) 368-5700, fax (650) 368-5736, e-
mail hayden@yourcriminaldefender.com. 
 
RESPONSIBLE FLOOR DELEGATE: Jeff Hayden 
COUNTERARGUMENT 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
The Bar Association of San Francisco loves dogs but opposes this resolution.  Prosecutors 
already have the authority to obtain felony convictions against individuals who are the main 
actors in dog fighting exhibitions or competitions, those that cause and economically benefit 
from such dog fights, or own or train fighting dogs.  This proposal seeks to elevate from 
misdemeanor level to felony those who are observers, advertisers, and persons who would be 
guilty due to their “presence” at a dog fight, even by watching it on a TV in a location where 
minors are also present.  One can imagine investigations designed to end in highly publicized 
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police sweeps, where spectators rather than insiders are arrested and subjected to “perp walks” so 
that they could be subject to felony prosecution.  We believe that prosecutorial and police 
resources are better spent on apprehension and conviction of those who comprise the inside 
structure of dog fighting conspiracies, the infrastructure of the dog fight industry, not those on 
the periphery as spectators.  We are reluctant to tempt prosecutors and police with a statute broad 
in scope enabling sweeps and claims of “victory” over this evil by the spectacle of mass 
prosecutions of spectators.  Law enforcement efforts should be focused on those who are the 
organizers of dog fights.  
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RESOLUTION 02-03-2008 
 
DIGEST 
Finding of Factual Innocence: Extends Availability to the Wrongfully Convicted 
Amends Penal Code section 851.8 to allow a filing by the wrongfully convicted, and for this 
finding to be binding on all other California bodies. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 851.8 to allow a filing by the wrongfully convicted, 
and for this finding to be binding on all other California bodies.   This resolution should be 
approved in principle because it will provide relief to those who are factually innocent and who 
have heretofore been unable to apply for this finding (since those who are convicted, even 
wrongfully, are foreclosed from it); and it will prevent the re-litigation of the issue of factual 
innocence for those making claims for compensation for time spent incarcerated. 
 
The resolution allows those who were convicted despite being factually innocent to obtain a 
record that reflects their factual innocence.  Penal Code section 851.8 is the most comprehensive 
relief available to those who have been arrested and subsequently vindicated either by way of a 
dismissal of criminal charges prior to trial or an acquittal at trial.  This section calls for the 
sealing and destruction of arrest records, court records and Department of Justice records.  Penal 
Code section 851.8 provides relief to those who have had their cases dismissed prior to trial or 
who have been acquitted at trial.  However, relief has not been offered to those whose 
convictions are overturned as the result of DNA or other forensic evidence, or to those who were 
convicted following constitutional violations or where new evidence has surfaced which 
convinces the prosecution that the person convicted is factually innocent.  The proposed 
amendment provides the relief to the factually innocent and also provides that a judicial finding 
of factual innocence under section 851.8 will be binding on all other California executive, 
administrative, legislative and judicial bodies.  This will prevent the unnecessary re-litigation of 
these issues for those making claims for compensation due to their wrongful imprisonment. 
 
This resolution is similar to AB 2937 (Solorio.) 
 
TEXT OF RESOLUTION  
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Penal Code section 851.8 to read as follows: 
 

§851.8 1 
(a) In any case where a person has been arrested and no accusatory pleading has 2 

been filed, or a person has been convicted of a crime and that conviction has been 3 
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vacated or set aside by a state or federal court due to (i) DNA or other forensic evidence 4 
exoneration, (ii) insufficient evidence so as to merit a directed verdict under Penal Code 5 
§1118.1, or (iii) constitutional violations that prejudiced defendant’s ability to present 6 
exculpatory evidence where such evidence would more likely than not have exonerated 7 
the person, or the person has been convicted and new evidence which was not presented 8 
at trial has convinced the prosecuting attorney that the person convicted is factually 9 
innocent of the crime(s) for which the person was convicted, the person arrested or 10 
previously convicted may petition the law enforcement agency having jurisdiction over 11 
the offense to destroy its records of the arrest. A copy of the petition shall be served upon 12 
the prosecuting attorney of the county or city having jurisdiction over the offense. The 13 
law enforcement agency having jurisdiction over the offense, upon a determination that 14 
the person arrested is factually innocent, shall, with the concurrence of the prosecuting 15 
attorney, seal its arrest records, and the petition for relief under this section for three 16 
years from the date of the arrest and thereafter destroy its arrest records and the petition. 17 
The law enforcement agency having jurisdiction over the offense shall notify the 18 
Department of Justice, and any law enforcement agency that arrested the petitioner or 19 
participated in the arrest of the petitioner for an offense for which the petitioner has been 20 
found factually innocent under this subdivision, of the sealing of the arrest records and 21 
the reason therefor. The Department of Justice and any law enforcement agency so 22 
notified shall forthwith seal their records of the arrest and the notice of sealing for three 23 
years from the date of the arrest, and thereafter destroy their records of the arrest and the 24 
notice of sealing. The law enforcement agency having jurisdiction over the offense and 25 
the Department of Justice shall request the destruction of any records of the arrest which 26 
they have given to any local, state, or federal agency or to any other person or entity. 27 
Each agency, person, or entity within the State of California receiving the request shall 28 
destroy its records of the arrest and the request, unless otherwise provided in this section.  29 

(b) If, after receipt by both the law enforcement agency and the prosecuting 30 
attorney of a petition for relief under subdivision (a), the law enforcement agency and 31 
prosecuting attorney do not respond to the petition by accepting or denying the petition 32 
within 60 days after the running of the relevant statute of limitations or within 60 days 33 
after receipt of the petition in cases where the statute of limitations has previously lapsed, 34 
then the petition shall be deemed to be denied. In any case where the petition of an 35 
arrestee a person authorized by subdivision (a) to submit a petition to the law 36 
enforcement agency to have an arrest record destroyed is denied, petition may be made to 37 
the superior court that would have had territorial jurisdiction over the matter. A copy of 38 
the petition shall be served on the law enforcement agency and the prosecuting attorney 39 
of the county or city having jurisdiction over the offense, and the Department of Justice, 40 
at least 10 days prior to the hearing thereon. The petitioner, prosecuting attorney and the 41 
law enforcement agency through the district attorney, and the Department of Justice, may 42 
present evidence to the court at the hearing. Notwithstanding Section 1538.5 or 1539, any 43 
judicial determination of factual innocence made pursuant to this section may be heard 44 
and determined upon declarations, affidavits, police reports, or any other evidence 45 
submitted by the parties which is material, relevant and reliable. A finding of factual 46 
innocence and an order for the sealing and destruction of records pursuant to this section 47 
shall not be made unless the court finds that no reasonable cause exists to believe that the 48 
arrestee petitioner committed the offense for which the arrest was made. In any court 49 
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hearing to determine the factual innocence of a party, the initial burden of proof shall rest 50 
with the petitioner to show that no reasonable cause exists to believe that the arrestee 51 
petitioner committed the offense for which the arrest was made. If the court finds that this 52 
showing of no reasonable cause has been made by the petitioner, then the burden of proof 53 
shall shift to the respondent to show that a reasonable cause exists to believe that the 54 
petitioner committed the offense for which the arrest was made. If the court finds the 55 
arrestee petitioner to be factually innocent of the charges for which the arrest was made 56 
or for which the petitioner suffered conviction(s), then the court shall order the law 57 
enforcement agency having jurisdiction over the offense, the Department of Justice, and 58 
any law enforcement agency which arrested the petitioner or participated in the arrest and 59 
conviction(s), if any, of the petitioner for an offense or offenses for which the petitioner 60 
has been found factually innocent under this section, and any clerk of any court who 61 
maintains records of the arrest or conviction(s), if any, to seal their records of the arrest 62 
and conviction(s), if any, and the court order to seal and destroy the records, for three 63 
years from the date of the arrest and thereafter to destroy their records of the arrest and 64 
conviction(s), if any, and the court order to seal and destroy such records. The court shall 65 
also order the law enforcement agency having jurisdiction over the offense and the 66 
Department of Justice to request the destruction of any records of the arrest and 67 
conviction(s), if any, which they have given to any local, state, or federal agency, person 68 
or entity. Each state or local agency, person or entity within the State of California 69 
receiving such a request shall destroy its records of the arrest and conviction(s), if any 70 
and the request to destroy the records, unless otherwise provided in this section. The 71 
court shall give to the petitioner a copy of any court order concerning the destruction of 72 
the arrest  records of arrest and conviction(s), if any.  73 

(c) In any case where a person has been arrested, and an accusatory pleading has 74 
been filed, but where no conviction has occurred, the defendant may, at any time after 75 
dismissal of the action, petition the court that dismissed the action for a finding that the 76 
defendant is factually innocent of the charges for which the arrest was made. A copy of 77 
the petition shall be served on the prosecuting attorney of the county or city in which the 78 
accusatory pleading was filed at least 10 days prior to the hearing on the petitioner's 79 
factual innocence. The prosecuting attorney may present evidence to the court at the 80 
hearing. The hearing shall be conducted as provided in subdivision (b). If the court finds 81 
the petitioner to be factually innocent of the charges for which the arrest was made, then 82 
the court shall grant the relief as provided in subdivision (b).  83 

(d) In any case where a person has been arrested and an accusatory pleading has 84 
been filed, but where no conviction has occurred, the court may, with the concurrence of 85 
the prosecuting attorney, grant the relief provided in subdivision (b) at the time of the 86 
dismissal of the accusatory pleading.  87 

(e) Whenever any person is acquitted of a charge and it appears to the judge 88 
presiding at the trial at which the acquittal occurred that the defendant was factually 89 
innocent of the charge, the judge may grant the relief provided in subdivision (b).  90 

(f) In any case where a person who has been arrested is granted relief pursuant to 91 
subdivision (a) or (b), the law enforcement agency having jurisdiction over the offense or 92 
court shall issue a written declaration to the arrestee or wrongfully convicted person 93 
stating that it is the determination of the law enforcement agency having jurisdiction over 94 
the offense or of the court that the arrestee or wrongfully convicted person is factually 95 
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innocent of the charges for which the person was arrested or convicted and that the 96 
arrestee or wrongfully convicted person is thereby exonerated. Thereafter, the arrest and 97 
conviction(s), if any, shall be deemed not to have occurred, except as provided by 98 
subsection (i) below and in any proceedings by the petitioner seeking compensation for 99 
the wrongful conviction(s) pursuant to Penal Code sections 4900 et seq., or otherwise, 100 
and the person may answer accordingly any question relating to its occurrence.  101 

(g) The Department of Justice shall furnish forms to be utilized by persons 102 
applying for the destruction of their arrest records and for the written declaration that one 103 
person was found factually innocent under subdivisions (a) and (b).  104 

(h) Documentation of arrest records destroyed pursuant to subdivision (a), (b), (c), 105 
(d), or (e) that are contained in investigative police reports shall bear the notation 106 
“Exonerated” whenever reference is made to the arrestee or wrongfully convicted person. 107 
The arrestee or wrongfully convicted person shall be notified in writing by the law 108 
enforcement agency having jurisdiction over the offense of the sealing and destruction of 109 
the arrest records and records of conviction(s), if any pursuant to this section.  110 

(i) Any finding that an arrestee or wrongfully convicted person is factually 111 
innocent pursuant to subdivision (a), (b), (c), (d), or (e) shall not be admissible as 112 
evidence in any action. A finding and order by a state or federal court of factual 113 
innocence which is final shall be res judicata and binding upon any California executive, 114 
administrative, legislative or judicial body.  115 

(j) Destruction of records of arrest pursuant to subdivision (a), (b), (c), (d), or (e) 116 
shall be accomplished by permanent obliteration of all entries or notations upon the 117 
records pertaining to the arrest, and the record shall be prepared again so that it appears 118 
that the arrest never occurred. However, where (1) the only entries on the record pertain 119 
to the arrest and (2) the record can be destroyed without necessarily affecting the 120 
destruction of other records, then the document constituting the record shall be physically 121 
destroyed. 122 

(k) No records shall be destroyed pursuant to subdivision (a), (b), (c), (d), or (e) if 123 
the arrestee or a codefendant has filed a civil action against the peace officers or law 124 
enforcement jurisdiction which made the arrest or instituted the prosecution and if the 125 
agency which is the custodian of the records has received a certified copy of the 126 
complaint in the civil action, until the civil action has been resolved. Any records sealed 127 
pursuant to this section by the court in the civil actions, upon a showing of good cause, 128 
may be opened and submitted into evidence. The records shall be confidential and shall 129 
be available for inspection only by the court, jury, parties, counsel for the parties and any 130 
other person authorized by the court. Immediately following the final resolution of the 131 
civil action, records subject to subdivision (a), (b), (c), (d), or (e) shall be sealed and 132 
destroyed pursuant to subdivision (a), (b), (c), (d), or (e).  133 

(l) For arrests occurring on or after January 1, 1981, and for accusatory pleadings 134 
filed on or after January 1, 1981, petitions for relief under this section may be filed up to 135 
two years from the date of the arrest or filing of the accusatory pleading, whichever is 136 
later, or in the case of conviction(s), petitions for relief under this section may be filed up 137 
to two years from the date of a court order vacating or setting aside a conviction(s), if 138 
later. Until January 1, 1983, petitioners can file for relief under this section for arrests 139 
which occurred or accusatory pleadings which were filed up to five years prior to the 140 
effective date of the statute. Any time restrictions on filing for relief under this section 141 
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may be waived upon a showing of good cause by the petitioner and in the absence of 142 
prejudice.  143 

(m) Any relief which is available to a petitioner under this section for an arrest 144 
shall also be available for an arrest which has been deemed to be or described as a 145 
detention under Section 849.5 or 851.6.  146 

(n) This section shall not apply to any offense which is classified as an infraction.  147 
(o)  (1) This section shall be repealed on the effective date of a final judgment 148 

based on a claim under the California or United States Constitution holding that evidence 149 
that is relevant, reliable, and material may not be considered for purposes of a judicial 150 
determination of factual innocence under this section. For purposes of this subdivision, a 151 
judgment by the appellate division of a superior court is a final judgment if it is published 152 
and if it is not reviewed on appeal by a court of appeal. A judgment of a court of appeal is 153 
a final judgment if it is published and if it is not reviewed by the California Supreme 154 
Court.  155 

     (2) Any decision referred to in this subdivision shall be stayed pending appeal. 156 
     (3) If not otherwise appealed by a party to the action, any decision referred to 157 

in this subdivision which is a judgment by the appellate division of the superior court 158 
shall be appealed by the Attorney General.  159 

(p) A judgment of the court under subdivision (b), (c), (d), or (e) is subject to the 160 
following appeal path:  161 

     (1) In a felony case, appeal is to the court of appeal.  162 
     (2) In a misdemeanor case, or in a case in which no accusatory pleading was 163 

filed, appeal is to the appellate division of the superior court.  164 
 

(Proposed language underlined; language to be deleted stricken) 
 
PROPONENT: Bar Association of San Francisco  
 
STATEMENT OF REASONS: 
  
Existing Law: Existing statutory law (Penal Code §§4900-4906) provides a mechanism for a 
person convicted of a felony, imprisoned as a result, and subsequently exonerated, to initiate a 
claim for compensation from the state.  The claim is heard by the Victim Compensation And 
Government Claims Board.  Under the current statutory scheme, to qualify for compensation, the 
claimant/exoneree must prove that he did not commit the offense and also did not contribute in 
any culpable way to his/her own arrest or conviction.  This statutory definition of “factual 
innocence” differs from the definition in Penal Code §851.8, which currently permits 
expungement of an arrest if “the court finds that no reasonable cause exists to believe that the 
arrestee committed the crime for which the arrest was made,” or regardless of lack of probable 
cause if the District Attorney concurs in the request.  Thus, a person found factually innocent 
pursuant to Penal Code §851.8 may not be deemed innocent enough to receive compensation 
under §4900 et seq.  
 
This Resolution: Would create a single and simple statutory mechanism for an exoneree released 
from prison to be declared innocent, released from the penalties and disabilities associated with 
wrongful conviction, AND compensated for the wrongful incarceration.  Further, once a person 
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has obtained a final order and finding of factual innocence, compensation should be automatic 
and the use of res judicata in subsection (i) will implement that concept and will end the current 
practice of relitigation by the Attorney General’s Office under §4900 et seq. of innocence claims.  
 
The Problem: The statutory scheme for compensating exonerees with up to $100 per day for the 
months and years they were wrongly imprisoned is flawed due to the lack of a simple and single 
procedure for a finding of factual innocence. Penal Code section 851.8 does not explicitly 
provide relief for a person who has been erroneously convicted and subsequently exonerated. 
People v. McCann (2006) 141 Cal.App.4th 353 held that an appellate reversal of a felony 
conviction based on insufficient evidence was the functional equivalent of an acquittal for 
section 851.8 purposes, but in People v. Adair (2003) 29 Cal.4th 895, 909, the Supreme Court 
reversed a trial court that found an acquitted murder defendant factually innocent under section 
851.8 because the substantial evidence test used by the lower court proved only that the case 
presented reasonable doubts, but did not negate all reasonable cause for having arrested and 
charged the defendant.  
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Fax: (415) 982-7495; Email: Frank@LeidmanLaw.com  
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman  
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RESOLUTION 02-04-2008 
 
DIGEST 
Sex Offender Registration: Elimination of Certain Misdemeanors  
Amends California Penal Code section 290 to eliminate lifetime sex offender registration for 
certain misdemeanor sex offenses. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 290, to read as follows: 
 

§ 290 1 

  (a)   Sections 290 to 290.023, inclusive, shall be known and may be cited as the Sex 2 

Offender Registration Act. All references to "the Act" in those sections are to the Sex 3 

Offender Registration Act. 4 

  (b)  Every person described in subdivision (c), for the rest of his or her life while 5 

residing in California, or while attending school or working in California, as described in 6 

Sections 290.002 and 290.01, shall be required to register with the chief of police of the 7 

city in which he or she is residing, or the sheriff of the county if he or she is residing in an 8 

unincorporated area or city that has no police department, and, additionally, with the chief 9 

of police of a campus of the University of California, the California State University, or 10 

community college if he or she is residing upon the campus or in any of its facilities, 11 

within five working days of coming into, or changing his or her residence within, any city, 12 

county, or city and county, or campus in which he or she temporarily resides, and shall be 13 

required to register thereafter in accordance with the Act. 14 

    (c) The following persons shall be required to register: 15 

   Any person who, since July 1, 1944, has been or is hereafter convicted in any court in 16 

this state or in any federal or military court of a violation of Section 187 committed in the 17 

perpetration, or an attempt to perpetrate, rape or any act punishable under Section 18 

286, 288, 288a, or 289, Section 207 or 209 committed with intent to violate Section 261, 19 

286, 288, 288a, or 289, Section 220, except assault to commit mayhem, any felony 20 

violation of Section 243.4, paragraph (1), (2), (3), (4), or (6) of subdivision (a) of Section 21 

261, paragraph (1) of subdivision (a) of Section 262 involving the use of force or violence 22 

for which the person is sentenced to the state prison, Section 264.1, any felony violation of 23 

Sections  266, or 266c, subdivision (b) of Section 266h, subdivision (b) of Section 266i, 24 

Section 266j, 267, 269, 285, 286 (except misdemeanor violations of subdivision (e)), 288 25 

(except misdemeanor violations of subdivision (c)(2)), subdivisions (b)(2), (c), (d) and (f) 26 

of Section 288a, 288.3, 288.4, 288.5, 288.7, 289, or 311.1, subdivision (b), (c), or (d) of 27 

Section 311.2, Section 311.3, 311.4, 311.10, 311.11, or subdivisions (b), (c) and (d) of 28 

Section 647.6, former Section 647a, subdivision (c) of Section 653f, subdivision 1 or 2 of 29 

Section 314, any offense involving lewd or lascivious conduct under Section 272, or any 30 

felony violation of Section 288.2; any statutory predecessor that includes all elements of 31 

one of the above-mentioned offenses; or any person who since that date has been or is 32 
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hereafter convicted of the attempt or conspiracy to commit any of the above-mentioned 33 

offenses as felonies. 34 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires persons convicted of the enumerated sexually-related crimes to register 
with law enforcement as sexual offenders for their lifetime,  annually within 5 days of their 
birthday OR within 5 days of moving their residence OR every 30 days if they are homeless 
 
This Resolution:  Eliminates the lifetime registration requirement for certain misdemeanor 
sexually-related crimes. 
 
The Problem:  Thousands of Californians are registered sex offenders.  While it is true that many 
of them have been convicted of extremely serious and violent felony crimes, such as child 
molestation and rape, a very large number have also been convicted of  misdemeanor crimes that 
are basically non-violent in nature, such as indecent exposure.  The significance of the conviction 
of any sexually-related crime in California is that there is a requirement to register with law 
enforcement as a sexual offender for life, if the crime for which the individual is convicted is 
enumerated in the list of crimes in Penal Code section 290, regardless of (1) whether the crime is 
a felony or a misdemeanor and (2) however distantly in the past the crime has been committed.   
The invasion of privacy of those convicted is obvious.  Besides having regularly to report their 
address to law enforcement, registered sexual offenders are listed by name, address and 
photograph on internet-accessible law enforcement databases.  The stigma associated with being 
a registered sex offender is great, having many collateral consequences, not the least of which is 
physical danger to the registrant from citizens who have found their personal information of law 
enforcement websites.  As well, there have been numerous instances where registered individuals 
are subject to protests from other citizens and hounded from their residences by the knowledge 
of their neighbors that they are “sexual offenders”.   
 This resolution would revise Penal Code Section 290 to eliminate misdemeanor 
violations of these various statutes from the requirement of lifetime registration.  In addition, the 
resolution eliminates from registration any violations of Penal Code Section 314 (indecent 
exposure), 311 (possession of “child pornography”) and former Penal Code Section 647a (lewd 
conduct, which was often used to punish consensusal sexual acts between same-sex partners).  It 
is inappropriate for persons convicted of misdemeanor crimes, or the other crimes listed in this 
paragraph. 
 
IMPACT STATEMENT: 
 
This resolution would affect the statutes calling for registration of convicted offenders that have 
been eliminated from the list by this resolution, but not any other law, statute or rule.  
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AUTHOR AND/OR PERMANENT CONTACT:  Henry Doering, San Francisco Public 
Defender’s Office, 555 Seventh Street, San Francisco, CA  94103, (415) 553-9314, fax  (415) 
553-9810, h2d3sf@comcast.net  
 
RESPONSIBLE FLOOR DELEGATE:  Henry Doering 
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RESOLUTION 02-05-2008 
 
DIGEST 
Death Penalty: Elimination of Certain Special Circumstances 
Amends California Penal Code section 190.2 to limit the availability of the death penalty to those 
previously convicted of first degree murder or who commit multiple murders. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Penal Code section 190.2 to limit the availability of the death 
penalty to those previously convicted of first degree murder or who commit multiple murders. 
This resolution should be approved in principle because if we are to have a death penalty at all, it 
should be reserved for the “worst of the worst.”  
 
Current law allows for execution as a sentencing alternative in virtually every first degree murder 
case in California, including 12 felony murder special circumstances cases.  These felony murder 
special circumstances cases allow for executions under an accomplice liability theory, even 
where the convicted person did not intend that any killing occur.  
 
Death is being sought without uniformity from county to county; in fact, this disparity is one of 
the primary reasons for the California Commission on the Fair Administration of Justice.  This 
resolution would decrease the number of death-eligible cases, thus reducing the disparity that 
exists from county to county. 
 
Additionally, the number of death row exonerees as the result of DNA testing and other 
evidentiary advances suggests that many may have been wrongfully sentenced to die.  While it is 
known that there have been over one hundred DNA exonerations from death row around the 
country, it is not known how many have been wrongfully executed since the implementation of 
the death penalty.  By reducing the number of offenses that trigger the death sentence, some 
innocent lives will be spared. 
 
The California Commission on the Fair Administration of Justice has held a series of public 
hearings and considered this issue.  Its report (jointly authored and supported by those often at 
odds in the criminal justice system (e.g., prosecutors, defense lawyers, law enforcement 
agencies, and public policy advocates,) is due in June 2008. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Penal Code section 190.2 to read as follow 
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§190.2. 1 
 (a) The penalty for a defendant who is found guilty of murder in the first 2 
degree is death or imprisonment in the state prison for life without the possibility of 3 
parole if one or more of the following special circumstances has been found under 4 
Section 190.4 to be true: 5 
 (1)  The murder was intentional and carried out for financial gain. 6 

(21)  The defendant was convicted previously of murder in the first or second 7 
degree. For the purpose of this paragraph, an offense committed in another jurisdiction, 8 
which if committed in California would be punishable as first or second degree murder, 9 
shall be deemed murder in the first or second degree. 10 

(32)  The defendant, in this proceeding, has been convicted of more than one 11 
offense of murder in the first or second degree. 12 

(4)  The murder was committed by means of a destructive device, bomb, or 13 
explosive planted, hidden, or concealed in any place, area, dwelling, building, or 14 
structure, and the defendant knew, or reasonably should have known, that his or her act or 15 
acts would create a great risk of death to one or more human beings. 16 

(5)  The murder was committed for the purpose of avoiding or preventing a 17 
lawful arrest, or perfecting or attempting to perfect, an escape from lawful custody. 18 

(6)  The murder was committed by means of a destructive device, bomb, or 19 
explosive that the defendant mailed or delivered, attempted to mail or deliver, or caused 20 
to be mailed or delivered, and the defendant knew, or reasonably should have known, that 21 
his or her act or acts would create a great risk of death to one or more human beings. 22 

(7)  The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 23 
830.31, 830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 24 
830.11, or 830.12, who, while engaged in the course of the performance of his or her 25 
duties, was intentionally killed, and the defendant knew, or reasonably should have 26 
known, that the victim was a peace officer engaged in the performance of his or her 27 
duties; or the victim was a peace officer, as defined in the above-enumerated sections, or 28 
a former peace officer under any of those sections, and was intentionally killed in 29 
retaliation for the performance of his or her official duties. 30 

(8) The victim was a federal law enforcement officer or agent who, while 31 
engaged in the course of the performance of his or her duties, was intentionally killed, 32 
and the defendant knew, or reasonably should have known, that the victim was a federal 33 
law enforcement officer or agent engaged in the performance of his or her duties; or the 34 
victim was a federal law enforcement officer or agent, and was intentionally killed in 35 
retaliation for the performance of his or her official duties. 36 

(9) The victim was a firefighter, as defined in Section 245.1, who, while 37 
engaged in the course of the performance of his or her duties, was intentionally killed, 38 
and the defendant knew, or reasonably should have known, that the victim was a 39 
firefighter engaged in the performance of his or her duties. 40 

(10) The victim was a witness to a crime who was intentionally killed for the 41 
purpose of preventing his or her testimony in any criminal or juvenile proceeding, and the 42 
killing was not committed during the commission or attempted commission, of the crime 43 
to which he or she was a witness; or the victim was a witness to a crime and was 44 
intentionally killed in retaliation for his or her testimony in any criminal or juvenile 45 
proceeding. As used in this paragraph, “juvenile proceeding” means a proceeding brought 46 
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pursuant to Section 602 or 707 of the Welfare and Institutions Code. 47 
(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor 48 

or assistant prosecutor of any local or state prosecutor's office in this or any other state, or 49 
of a federal prosecutor's office, and the murder was intentionally carried out in retaliation 50 
for, or to prevent the performance of, the victim's official duties. 51 

(12) The victim was a judge or former judge of any court of record in the local, 52 
state, or federal system in this or any other state, and the murder was intentionally carried 53 
out in retaliation for, or to prevent the performance of, the victim's official duties. 54 

(13) The victim was an elected or appointed official or former official of the 55 
federal government, or of any local or state government of this or any other state, and the 56 
killing was intentionally carried out in retaliation for, or to prevent the performance of, 57 
the victim's official duties. 58 

(14) The murder was especially heinous, atrocious, or cruel, manifesting 59 
exceptional depravity. As used in this section, the phrase “especially heinous, atrocious, 60 
or cruel, manifesting exceptional depravity” means a conscienceless or pitiless crime that 61 
is unnecessarily torturous to the victim. 62 

(15) The defendant intentionally killed the victim by means of lying in wait. 63 
(16) The victim was intentionally killed because of his or her race, color, 64 

religion, nationality, or country of origin. 65 
(17) The murder was committed while the defendant was engaged in, or was an 66 

accomplice in, the commission of, attempted commission of, or the immediate flight after 67 
committing, or attempting to commit, the following felonies: 68 
 (A) Robbery in violation of Section 211 or 212.5. 69 
 (B) Kidnapping in violation of Section 207, 209, or 209.5. 70 
 (C) Rape in violation of Section 261. 71 
 (D)  Sodomy in violation of Section 286. 72 
 (E)  The performance of a lewd or lascivious act upon the person of a child 73 
under the age of 14 years in violation of Section 288. 74 
 (F)  Oral copulation in violation of Section 288a. 75 
 (G)  Burglary in the first or second degree in violation of Section 460. 76 
 (H) Arson in violation of subdivision (b) of Section 451. 77 
 (I) Train wrecking in violation of Section 219. 78 
 (J)  Mayhem in violation of Section 203. 79 
 (K) Rape by instrument in violation of Section 289. 80 
 (L) Carjacking, as defined in Section 215. 81 
 (M) To prove the special circumstances of kidnapping in subparagraph (B), or 82 
arson in subparagraph (H), if there is specific intent to kill, it is only required that there 83 
be proof of the elements of those felonies. If so established, those two special 84 
circumstances are proven even if the felony of kidnapping or arson is committed 85 
primarily or solely for the purpose of facilitating the murder. 86 

(18)  The murder was intentional and involved the infliction of torture 87 
(19) The defendant intentionally killed the victim by the administration of 88 

poison. 89 
(20)  The victim was a juror in any court of record in the local, state, or federal 90 

system in this or any other state, and the murder was intentionally carried out in 91 
retaliation for, or to prevent the performance of, the victim's official duties. 92 
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(21)  The murder was intentional and perpetrated by means of discharging a 93 
firearm from a motor vehicle, intentionally at another person or persons outside the 94 
vehicle with the intent to inflict death. For purposes of this paragraph, “motor vehicle” 95 
means any vehicle as defined in Section 415 of the Vehicle Code. 96 

(22) The defendant intentionally killed the victim while the defendant was an 97 
active participant in a criminal street gang, as defined in subdivision (f) of Section 98 
186.22, and the murder was carried out to further the activities of the criminal street gang. 99 
 (b) Unless an intent to kill is specifically required under subdivision (a) for a 100 
special circumstance enumerated therein, an actual killer, as to whom the special 101 
circumstance has been found to be true under Section 190.4, need not have had any intent 102 
to kill at the time of the commission of the offense which is the basis of the special 103 
circumstance in order to suffer death or confinement in the state prison for life without 104 
the possibility of parole. 105 
 (c) Every person, not the actual killer, who, with the intent to kill, aids, abets, 106 
counsels, commands, induces, solicits, requests, or assists any actor in the commission of 107 
murder in the first degree shall be punished by death or imprisonment in the state prison 108 
for life without the possibility of parole if one or more of the special circumstances 109 
enumerated in subdivision (a) has been found to be true under Section 190.4. 110 
 (d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 111 
reckless indifference to human life and as a major participant, aids, abets, counsels, 112 
commands, induces, solicits, requests, or assists in the commission of a felony 113 
enumerated in paragraph (17) of subdivision (a) which results in the death of some person 114 
or persons, and who is found guilty of murder in the first degree therefor, shall be 115 
punished by death or imprisonment in the state prison for life without the possibility of 116 
parole if a special circumstance enumerated in paragraph (17) of subdivision (a) has been 117 
found to be true under Section 190.4. 118 
 The penalty shall be determined as provided in this section and Sections 190.1, 119 
190.3, 190.4, and 190.5. 120 

 
 PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Penal Code section 190.2 currently includes thirty-three separately enumerated 
special circumstances that render a first-degree murderer death-eligible, including twelve felony 
murder special circumstances.  
 
This Resolution: Would limit the availability of the death penalty to murder cases in two 
situations, and would reserve “life without parole” or LWOP as the maximum punishment in all 
other murder cases.  The death penalty would only be authorized in cases in which the defendant 
is perceived due to his/her conduct to be among the “worst of the worst” of murderers.  Those 
two situations are (i) where the defendant has previously been convicted of first degree murder 
and is alleged to have committed another first degree murder; and (ii) where the defendant is 
alleged to have committed multiple murders. 
 
The Problem: As made evident in hearings conducted by the California Commission on the Fair 



02-05-5 

Administration of Justice (“CCFAJ”) in 2008, the state of California is unable to administer 
fairly a death penalty system which makes the death penalty available in virtually any murder 
committed in this state.  Due to the explosion of the number of “special circumstances” which 
have been added to the law, the system is broken and the cost of fixing it is prohibitive.  There 
appears to be no political will to fix the system, based upon the Governor’s vetos of three bills 
last year which had been recommended by the CCFAJ and endorsed by this Conference.  (Those 
bills involved improvements to three areas of the law identified by the CCFAJ as the source of 
greatest error leading to wrongful convictions in capital cases: misidentification; false 
confession; and false testimony by jailhouse informants.)  Even if there were the political will to 
pass such legislation and begin to fix the criminal justice system in these areas, the “cost of 
repair” is considered prohibitive, and many argue that cost alone in a state suffering a $14 Billion 
deficit makes it clear that it would be inappropriate to do so in light of other more appropriate 
expenditures.  The solution is to - at the very least - “pare down” the types of cases in which the 
death penalty is authorized to those involving defendants who are the “worst of the worst.” 
 To quote Professor Larry Marshall of Stanford University, the “death penalty is a luxury 
we cannot afford.”  If we are to have a death penalty at all, we must and can limit its applicability 
to the “worst of the worst.”   
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION 02-06-2008 
 
DIGEST 
Prostitution: Legalization 
Repeals Penal Code sections 647f, 315, 316, 266h, 653.20, 653.22, 653.23, and 653.24; amends 
Penal Code sections 647, 647.1, 318, 266i and 11225; and adds Health and Safety Code section 
429.13 to decriminalize prostitution and adopt safer sex practices.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 03-07-2007, which was approved. 
 
Reasons: 
This resolution Repeals Penal Code sections 647f, 315, 316, 266h, 653.20, 653.22, 653.23, and 
653.24; amends Penal Code sections 647, 647.1, 318, 266i and 11225; and adds Health and 
Safety Code section 429.13 to decriminalize prostitution and adopt safer sex practices.  This 
resolution should be approved in principle for the public health and safety benefits to those 
engaged in prostitution, their clients, and the public at large. 
 
Efforts to legislate “lifestyle” issues have a history of failure. See, for example, the Volstead Act 
(prohibition).  The behaviors continue, usually underground and therefore unregulated. 
Decriminalizing prostitution and establishing regulations concerning the safer sex practices of 
those engaged in prostitution will have a positive impact upon the public health.  A 1993 study 
found no reported cases of prostitution-related HIV/AIDS in Nevada where brothels have been 
licensed in any county with a population of fewer than 400,000.  (Albert, Warner, et. al., 
Condom Use among Female Commercial Sex Workers in Nevada’s Legal Brothels, Am J Public 
Health 1995 November; 85(11):1514-1520.) 
 
Regulation of prostitution also would reduce violence and other associated criminal behavior.  
Prostitutes are at risk of violent attacks from their customers as well as those who engage in 
other criminal activity often found in conjunction with prostitution.  Decriminalization of 
prostitution will help to separate sexual behavior from these and other illegal activities.  
Legitimizing prostitution will allow those involved to benefit from labor rights available in other 
industries.  Moreover, revenue generated for the state will offset costs associated with health and 
licensing issues. This resolution will keep intact all of the laws which prohibit forced prostitution 
as well as protection of minors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to repeal Penal Code sections 647f, 315, 316, 266h, 653.20, 653.22, 
653.23 and 653.24; to amend Penal Code sections 647, 647.1, 318, 266i and 11225; and to add 
Health and Safety Code section 429.13 to read as follows:: 
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§ 647 1 
Every person who commits any of the following acts is guilty of disorderly conduct, a 2 
misdemeanor: 3 
 (a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct 4 
in any public place or in any place open to the public or exposed to public view. 5 
 (b) Who solicits or who agrees to engage in or who engages in any act of 6 
prostitution.  A person agrees to engage in an act of prostitution when, with specific 7 
intent to so engage, he or she manifests an acceptance of an offer or solicitation to so 8 
engage, regardless of whether the offer or solicitation was made by a person who also 9 
possessed the specific intent to engage in prostitution.  No agreement to engage in an act 10 
of prostitution shall constitute a violation of this subdivision unless some act, in addition 11 
to the agreement, is done within this state in furtherance of the commission of an act of 12 
prostitution by the person agreeing to engage in that act.  As used in this subdivision, 13 
"prostitution" includes any lewd act between persons for money or other consideration. 14 
 (c) (b) Who accosts other persons in any public place or in any place open to the 15 
public for the purpose of begging or soliciting alms. 16 
 (d) (c) Who loiters in or about any toilet open to the public for the purpose of 17 
engaging in or soliciting any lewd or lascivious or any unlawful act. 18 
 (e) (d) Who loiters or wanders upon the streets or from place to place without 19 
apparent reason or business and who refuses to identify himself or herself and to account 20 
for his or her presence when requested by any peace officer so to do, if the surrounding 21 
circumstances would indicate to a reasonable person that the public safety demands this 22 
identification. 23 
 (f) (e) Who is found in any public place under the influence of intoxicating liquor, 24 
any drug, controlled substance, toluene, or any combination of any intoxicating liquor, 25 
drug, controlled substance, or toluene, in a condition that he or she is unable to exercise 26 
care for his or her own safety or the safety of others, or by reason of his or her being 27 
under the influence of intoxicating liquor, any drug, controlled substance, toluene, or any 28 
combination of any intoxicating liquor, drug, or toluene, interferes with or obstructs or 29 
prevents the free use of any street, sidewalk, or other public way. 30 
 (g) (f) When a person has violated subdivision (f), a peace officer, if he or she is 31 
reasonably able to do so, shall place the person, or cause him or her to be placed, in civil 32 
protective custody.  The person shall be taken to a facility, designated pursuant to Section 33 
5170 of the Welfare and Institutions Code, for the 72-hour treatment and evaluation of 34 
inebriates. 35 
 36 
§ 647f 37 
 In any accusatory pleading charging a violation of subdivision (b) of  Section 647, 38 
if the defendant has been previously convicted one or more times of a violation of that 39 
subdivision or of any other offense listed in subdivision (d) of Section 1202.1, and in 40 
connection with one or more of those convictions a blood test was administered pursuant 41 
to Section 1202.1 or 1202.6 with positive test results, of which the defendant was 42 
informed, the previous conviction and positive blood test results, of which the defendant 43 
was informed, shall be charged in the accusatory pleading.  If the previous conviction and 44 
informed test results are found to be true by the trier of fact or are admitted by the 45 
defendant, the defendant is guilty of a felony. 46 
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 47 
§ 647.1 48 

In addition to any fine assessed under Section 647, the judge may assess a fine not 49 
to exceed seventy dollars ($70) against any person who violates subdivision (a) or (b) of 50 
Section 647, or, if the offense involves intravenous use of a controlled substance, 51 
subdivision (f) of Section 647, with the proceeds of this fine to be used in accordance 52 
with Section 1463.23. 53 

The court shall, however, take into consideration the defendant's ability to pay 54 
and no defendant shall be denied probation because of his or her inability to pay the fine 55 
permitted under this section. 56 
 57 
§ 315.  58 
 Every person who keeps a house of ill-fame in this state, resorted to for the 59 
purposes of prostitution or lewdness, or who willfully resides in such house, is guilty of a 60 
misdemeanor;  and in all prosecutions for keeping or resorting to such a house common 61 
repute may be received as competent evidence of the character of the house, the purpose 62 
for which it is kept or used, and the character of the women inhabiting or resorting to it. 63 
 64 
§ 316. 65 
 Every person who keeps any disorderly house, or any house for the purpose of 66 
assignation or prostitution, or any house of public resort, by which the peace, comfort, or 67 
decency of the immediate neighborhood is habitually disturbed, or who keeps any inn in 68 
a disorderly manner;  and every person who lets any apartment or tenement, knowing that 69 
it is to be used for the purpose of assignation or prostitution, is guilty of a misdemeanor. 70 
 71 
§ 318.  72 
 Whoever, through invitation or device, prevails upon any person to visit any 73 
room, building, or other places kept for the purpose of illegal gambling or prostitution, is 74 
guilty of a misdemeanor, and, upon conviction thereof, shall be confined in the county 75 
jail not exceeding six months, or fined not exceeding five hundred dollars ($500), or be 76 
punished by both that fine and imprisonment. 77 
 78 
§ 266h.  79 
  (a) Except as provided in subdivision (b), any person who, knowing another 80 
person is a prostitute, lives or derives support or maintenance in whole or in part from the 81 
earnings or proceeds of the person's prostitution, or from money loaned or advanced to or 82 
charged against that person by any keeper or manager or inmate of a house or other place 83 
where prostitution is practiced or allowed, or who solicits or receives compensation for 84 
soliciting for the person, is guilty of pimping, a felony, and shall be punishable by 85 
imprisonment in the state prison for three, four, or six years. 86 
 (b) Any person who, knowing another person is a prostitute, lives or derives 87 
support or maintenance in whole or in part from the earnings or proceeds of the person's 88 
prostitution, or from money loaned or advanced to or charged against that person by any 89 
keeper or manager or inmate of a house or other place where prostitution is practiced or 90 
allowed, or who solicits or receives compensation for soliciting for the person, when the 91 
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prostitute is a minor, is guilty of pimping a minor, a felony, and shall be punishable as 92 
follows: 93 
 (1) If the person engaged in prostitution is a minor over the age of 16 years, the 94 
offense is punishable by imprisonment in the state prison for three, four, or six years. 95 
 (2) If the person engaged in prostitution is under 16 years of age, the offense is 96 
punishable by imprisonment in the state prison for three, six, or eight years. 97 
 98 
§ 266i.  99 
 (a) Except as provided in subdivision (b), Any person who does any of the 100 
following with a minor is guilty of pandering, a felony, and shall be punishable by 101 
imprisonment in the state prison for three, four, or six years: 102 
 (1) Procures another person for the purpose of prostitution. 103 
 (2) By promises, threats, violence, or by any device or scheme, causes, induces, 104 
persuades or encourages another person to become a prostitute. 105 
 (3) Procures for another person a place as an inmate in a house of prostitution or 106 
as an inmate of any place in which prostitution is encouraged or allowed within this state. 107 
 (4) By promises, threats, violence or by any device or scheme, causes, induces, 108 
persuades or encourages an inmate of a house of prostitution, or any other place in which 109 
prostitution is encouraged or allowed, to remain therein as an inmate. 110 
 (5) By fraud or artifice, or by duress of person or goods, or by abuse of any 111 
position of confidence or authority, procures another person for the purpose of 112 
prostitution, or to enter any place in which prostitution is encouraged or allowed within 113 
this state, or to come into this state or leave this state for the purpose of prostitution. 114 
 (6) Receives or gives, or agrees to receive or give, any money or thing of value 115 
for procuring, or attempting to procure, another person for the purpose of prostitution, or 116 
to come into this state or leave this state for the purpose of prostitution. 117 
 (7) Derives or receives support from prostitution. 118 
 (b) Any person who does any of the acts described in subdivision (a) with another 119 
person who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 120 
 (1) If the other person is a minor over the age of 16 years, the offense is 121 
punishable by imprisonment in the state prison for three, four, or six years. 122 
 (2) If the other person is under 16 years of age, the offense is punishable by 123 
imprisonment in the state prison for three, six, or eight years. 124 
 125 
§ 11225.  126 
 (a) Every building or place used for the purpose of illegal gambling as defined by 127 
state law or local ordinance, lewdness, assignation, or prostitution, and every building or 128 
place in or upon which acts of illegal gambling as defined by state law or local ordinance, 129 
lewdness, assignation, or prostitution, are held or occur, is a nuisance which shall be 130 
enjoined, abated, and prevented, and for which damages may be recovered, whether it is a 131 
public or private nuisance. 132 

Nothing in this subdivision shall be construed to apply the definition of a nuisance 133 
to a private residence where illegal gambling is conducted on an intermittent basis and 134 
without the purpose of producing profit for the owner or occupier of the premises. 135 

(b) Every building or place used as a bathhouse which as a primary activity 136 
encourages or permits conduct that according to the guidelines of the federal Centers for 137 
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Disease Control can transmit AIDS, including, but not limited to, anal intercourse, oral 138 
copulation, or vaginal intercourse, is a nuisance which shall be enjoined, abated, and 139 
prevented, and for which damages may be recovered, whether it is a public or private 140 
nuisance. 141 

For purposes of this subdivision, a "bathhouse" means a business which, as its 142 
primary purpose, provides facilities for a spa, whirlpool, communal bath, sauna, steam 143 
bath, mineral bath, mud bath, or facilities for swimming. 144 
 145 
§ 653.20.  146 
 For purposes of this chapter, the following definitions apply: 147 
 (a) "Commit prostitution" means to engage in sexual conduct for money or other 148 
consideration, but does not include sexual conduct engaged in as a part of any stage 149 
performance, play, or other entertainment open to the public. 150 
 (b) "Public place" means an area open to the public, or an alley, plaza, park, 151 
driveway, or parking lot, or an automobile, whether moving or not, or a building open to 152 
the general public, including one which serves food or drink, or provides entertainment, 153 
or the doorways and entrances to a building or dwelling, or the grounds enclosing a 154 
building or dwelling. 155 
 (c) "Loiter" means to delay or linger without a lawful purpose for being on the 156 
property and for the purpose of committing a crime as opportunity may be discovered. 157 
 158 
§ 653.22. 159 
  (a) It is unlawful for any person to loiter in any public place with the intent to 160 
commit prostitution.  This intent is evidenced by acting in a manner and under 161 
circumstances which openly demonstrate the purpose of inducing, enticing, or soliciting 162 
prostitution, or procuring another to commit prostitution. 163 
 (b) Among the circumstances that may be considered in determining whether a 164 
person loiters with the intent to commit prostitution are that the person: 165 
 (1) Repeatedly beckons to, stops, engages in conversations with, or attempts to 166 
stop or engage in conversations with passersby, indicative of soliciting for prostitution. 167 
 (2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, 168 
waving arms, or making any other bodily gestures, or engages or attempts to engage the 169 
drivers or passengers of the motor vehicles in conversation, indicative of soliciting for 170 
prostitution. 171 
 (3) Has been convicted of violating this section, subdivision (a) or (b) of  Section 172 
647, or any other offense relating to or involving prostitution, within five years of the 173 
arrest under this section. 174 
 (4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 175 
attempts to contact or stop pedestrians or other motorists, indicative of soliciting for 176 
prostitution. 177 
 (5) Has engaged, within six months prior to the arrest under this section, in any 178 
behavior described in this subdivision, with the exception of paragraph (3), or in any 179 
other behavior indicative of prostitution activity. 180 
 (c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 181 
circumstances set forth in subdivision (b) should be considered particularly salient if they 182 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 183 
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may be considered in determining whether a person has the requisite intent.  Moreover, 184 
no one circumstance or combination of circumstances is in itself determinative of intent.  185 
Intent must be determined based on an evaluation of the particular circumstances of each 186 
case. 187 
 188 
§ 653.23.  189 
 (a) It is unlawful for any person to do either of the following: 190 
 (1) Direct, supervise, recruit, or otherwise aid another person in the commission 191 
of a violation of subdivision (b) of Section 647 or subdivision (a) of Section 653.22. 192 
 (2) Collect or receive all or part of the proceeds earned from an act or acts of 193 
prostitution committed by another person in violation of subdivision (b) of Section 647. 194 
 (b) Among the circumstances that may be considered in determining whether a 195 
person is in violation of subdivision (a) are that the person does the following: 196 
 (1) Repeatedly speaks or communicates with another person who is acting in 197 
violation of subdivision (a) of Section 653.22. 198 
 (2) Repeatedly or continuously monitors or watches another person who is acting 199 
in violation of subdivision (a) of Section 653.22. 200 
 (3) Repeatedly engages or attempts to engage in conversation with pedestrians or 201 
motorists to solicit, arrange, or facilitate an act of prostitution between the pedestrians or 202 
motorists and another person who is acting in violation of subdivision (a) of Section 203 
653.22. 204 
 (4) Repeatedly stops or attempts to stop pedestrians or motorists to solicit, 205 
arrange, or facilitate an act of prostitution between pedestrians or motorists and another 206 
person who is acting in violation of subdivision (a) of Section 653.22. 207 
 (5) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 208 
attempts to contact or stop pedestrians or other motorists to solicit, arrange, or facilitate 209 
an act of prostitution between the pedestrians or motorists and another person who is 210 
acting in violation of subdivision  (a) of Section 653.22. 211 
 (6) Receives or appears to receive money from another person who is acting in 212 
violation of subdivision (a) of Section 653.22. 213 
 (7) Engages in any of the behavior described in paragraphs (1) to (6), inclusive, in 214 
regard to or on behalf of two or more persons who are in violation of subdivision (a) of 215 
Section 653.22. 216 
 (8) Has been convicted of violating this section, subdivision (a) or (b) of  Section 217 
647, subdivision (a) of Section 653.22, Section 266h, or 266i, or any other offense 218 
relating to or involving prostitution within five years of the arrest under this section. 219 
 (9) Has engaged, within six months prior to the arrest under subdivision (a), in 220 
any behavior described in this subdivision, with the exception of paragraph (8), or in any 221 
other behavior indicative of prostitution activity. 222 
 (c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 223 
circumstances set forth in subdivision (b) should be considered particularly salient if they 224 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 225 
may be considered.  Moreover, no one circumstance or combination of circumstances is 226 
in itself determinative.  A violation of subdivision (a) shall be determined based on an 227 
evaluation of the particular circumstances of each case. 228 
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 (d) Nothing in this section shall preclude the prosecution of a suspect for a 229 
violation of Section 266h or 266i or for any other offense, or for a violation of this 230 
section in conjunction with a violation of Section 266h or 266i or any other offense. 231 
 232 
§ 653.24. 233 
If any section, subdivision, sentence, clause, phrase, or portion of this chapter is for any 234 
reason held invalid or unconstitutional by any court of competent jurisdiction, that 235 
portion shall be deemed a separate, distinct, and independent provision, and that holding 236 
shall not affect the validity of the remaining portion of the chapter. 237 
 238 
§ 429.13  239 
Operators of Businesses of Prostitution must adopt and promote safer sex practices – 240 
 (1) Every operator of a business of prostitution must – 241 
 (a)  Take all reasonable steps to give health information (whether oral or written) 242 
to sex workers and clients; and 243 
 (b)  If the person operates a brothel, display health information prominently in 244 
that brothel; and 245 

(c)  Not state or imply that a medical examination of a sex worker means the sex        246 
worker is not infected, or likely to be infected, with a sexually transmissible         247 
infection; and  248 
 (d)  The owner and operator of a businesses of prostitution must not discourage 249 
the  use of prophylactics in the course of the business. 250 
 (2) The obligations in this section apply only in relation to commercial sexual 251 
services provided for the business and to sex workers and clients in connection with those 252 
services. 253 
 (3) In this section, health information means information on safer sex practices 254 
and on services for the prevention and treatment of sexually transmissible infections. 255 
 (4) The director of the Health Services Department may implement suitable 256 
regulations to enforce the above. 257 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:    Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Current law makes providing sexual services a crime.  It is also a crime to 
maintain a place where sexual services are provided (disorderly house), and to derive income 
from one who provides sexual services. 
 
This Resolution: Incorporates legislation which has been enacted in New Zealand with positive 
experience. 
 
The Problem:   People have bought and sold sexual services throughout history.  Historically, 
prostitution has been regulated and criminalized in keeping with varying moral perspectives.  
Current condemnation and criminal prohibitions have not abated the prostitution, but rather,  
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have been harmful to sex workers and to the general public as prostitution is driven underground.  
The underground nature of the prostitution business creates dangers and vulnerabilities for sex 
workers and their clients and negatively impacts public health and safety.  This illegal status 
makes it easier for predators to commit acts or violence against prostitutes including human 
trafficking.  Prohibitions make regulation impossible. 
 By bringing sex work into daylight, we will: 
 1.  Reduce violence.  Legal sex work creates environments in which oversight is possible 
which protects prostitutes and clients from violence including rape, robbery, battery, extortion, 
etc. 
 2. Reduce trafficking in human beings in the sex trade.  This measure will provide a 
lawful environment for the sexual service industry, shifting enforcement resources to actual 
incidences of abuse rather than consensual commercial sex in general. 
 3. Promote public health.  Current research reflects that prostitutes have a rate of sexually 
transmitted disease infections that is equal to other comparable segments of the population.  
Openness in the sex industry will support sexual health educational initiatives including safe sex 
practices and access to medical services for sex workers. 
 4. Promote labor rights and OSHA standards in the sex industry.  Workers in the sex 
industry deserve the same rights as workers in any other trade, including the right to legal 
protection from crimes such as on the job harassment, as well as wage and hour laws.  Legal sex 
industry businesses can be regulated as are other industries applying OSHA and other standard 
business regulations. 
 5. Promote positive community relations.  A legal sex industry provides support for 
community feedback addressing issues of zoning, traffic, advertising and public health. 
 This section retains Penal Code Sections 266, 266 a, 2666 e, and 266 f.  These sections 
punish procurement of minors, procurement by force or fraud, acquiring a prostitute, and selling 
a prostitute.  The penalties for these offenses remain quite severe. 
 The prohibition of pimping a minor has been transferred from Penal Code Section 266 h 
to Penal Code Section 266 i.  It carries a punishment of between three and eight years. 
 This proposal also enacts Health and Safety Code Section 429.13, allowing for 
enforcement of safe sex practices in the business of prostitution. 
 
IMPACT STATEMENT: 
 
Civil Code Sections 798.56(c)(1) and 799.70(d) provide remedies to a landlord if a resident is 
convicted of prostitution.  These will have to be addressed. 
 
AUTHOR AND/OR PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard 
Street, Suite 310, San Francisco, CA 94105, p (415) 957-1717, f (415) 957-1777, 
Bigelaw@ix.netcom.com; Margaret Grover, Haight Brown & Bonesteel LLP, 71 Stevenson 
Street, 20th Floor, San Francisco, CA 94105, p (415) 546-7500, p (415) 546-7505, 
mgrover@hbblaw.com 
 
 
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen 
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RESOLUTION 02-07-2008 
 
DIGEST 
Wrongfully Convicted: Right to Equal Access to Services  
Amends Penal Code section 1203.8 to require community reentry services for exonerees equal to 
those provided to convicted individuals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 1203.8 to require community reentry services for 
exonerees equal to those provided to convicted individuals.  This resolution should be approved 
in principle because those wrongfully imprisoned have the same need for support on reentry to 
society as do the justly convicted. 
 
Current law authorizes interested counties to develop a multi-agency plan to prepare and enhance 
non-violent felony offenders’ successful reentry into the community following their term in 
custody.  There is no similar right to such assessment, programs, and services for those persons 
released following a determination that they were wrongfully convicted. 
 
Persons who are vindicated following a custodial sentence that is wrongfully imposed are no less 
deserving of services to assist in their community reentry than those properly convicted.  
Programs that currently exist to help the wrongfully convicted rely solely on individual 
donations, have little foundation support, and no state or federal grant money.  This resolution 
would merely provide parity between the rightfully and wrongfully convicted. 
 
TEXT OF RESOLUTION  
 
RESOLVED that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Section 1203.8 of the Penal Code, as follows:  
 

§1203.8  1 
 (a) A county may develop a multi-agency plan to prepare and enhance nonviolent 2 
felony offenders’ successful reentry into the community. The plan shall be developed by, 3 
and have the concurrence of, the presiding judge, the chief probation officer, the district 4 
attorney, the local custodial agency, and the public defender, or their designees, and shall 5 
be submitted to the board of supervisors for its approval. The plan shall provide that when 6 
a report prepared pursuant to Section 1203.10 recommends a state prison commitment, the 7 
report shall also include, but not be limited to, the offender’s treatment, literacy, and 8 
vocational needs. Any sentence imposed pursuant to this section shall include a 9 
recommendation for completion while in state prison, all relevant programs to address 10 
those needs identified in the assessment. 11 



02-07-2 

 (b) The Department of Corrections and Rehabilitation is authorized to enter into an 12 
agreement with up to three counties to implement subdivision (a) and to provide funding 13 
for the purpose of the probation department carrying out the assessment. The Department 14 
of Corrections and Rehabilitation, to the extent feasible, shall provide to the offender all 15 
programs pursuant to the court’s recommendation. 16 
 (c) Any county that develops a multi-agency plan pursuant to subdivision (a),  and 17 
enters into an agreement with the Department of Corrections and Rehabilitation pursuant 18 
to subdivision (b) for funding, shall also in its multi-agency plan provide for the 19 
assessment of wrongfully convicted persons and their successful reentry into the 20 
community, and, upon application by a wrongfully convicted person, shall furnish to the 21 
wrongfully convicted person to no lesser degree than is provided to a nonviolent felony 22 
offender a report of assessment as well as access to services for successful reentry into the 23 
community. 24 
 (d) To the extent that the Department of Corrections and Rehabilitation enters into 25 
an agreement with a county pursuant to subdivision (b), it shall provide funding for the 26 
purpose of the probation department carrying out the assessment of a wrongfully convicted 27 
person who makes application pursuant to subdivision (c) and shall furnish to the 28 
wrongfully convicted person to no lesser degree than is provided to a nonviolent felony 29 
offender access to services for successful reentry into the community. 30 
 (e) As used in this statute, a “wrongfully convicted person” is a person who was 31 
convicted in the state of California of a felony offense, who was later determined to be 32 
factually innocent of the offense, and who served at least six months in a state prison 33 
facility as a result of that conviction. A person has been determined to be “factually  34 
innocent” when one of the following have occurred: (1) a court has issued a factual finding 35 
of innocence; (2) the Governor has issued a pardon based on actual innocence; or (3) the 36 
conviction has been vacated or reversed by a state or federal court and the service agency 37 
designated by the board of supervisors has determined based on objective, established 38 
criteria that the conviction was vacated or reversed due to actual innocence.  39 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco  
 
STATEMENT OF REASONS  
 
Existing Law: Authorizes interested counties to develop a multi-agency plan to prepare and 
enhance non-violent felony offenders’ successful reentry into the community, and further 
authorizes the Department of Corrections and Rehabilitation to enter into agreements with up to 
three counties to provide funding for the purpose of the probation department carrying out 
assessments.  Existing law also authorizes the Department of Corrections and Rehabilitation to 
provide programs and services to address needs of non-violent felony offenders while in prison 
and on parole in order to prepare and enhance their successful reentry into the community. 
Existing law provides no equal right to such assessment and programs and services to wrongfully 
convicted persons released from California prisons.  
 
This Resolution: Would establish that the state has an equal responsibility to assist wrongfully 
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convicted persons in their transition back into society, and mandates that counties and the 
Department of Corrections and Rehabilitation which deliver services to non-violent felony 
offenders provide equal services to people who were wrongfully convicted and imprisoned 
because these wrongfully convicted individuals should have the right to equal access to reentry 
services as are provided to non-violent felony prisoners and paroled offenders.  This bill would 
mandate that a county, which develops a multi- agency plan to enhance a non-violent felony 
offenders successful reentry into the community, include wrongfully convicted persons’ needs in 
its multi-agency plan, and require that the Department of Corrections and Rehabilitation fund 
counties’ needs assessments and its own programs on equal footing for non-violent felony 
offenders and wrongfully convicted persons by funding programs and services developed by the 
counties and in its own programs and services, both in prisons and its Parole division.  
 
The Problem: The exonerated in California have no funding for delivery systems for needs 
assessments and needed programs and services to facilitate their successful reentry into society 
after release from prison.  Programs that exist to help the exonerated, such as The Life After 
Exoneration Program in Berkeley, California, rely on individual donations, and have little 
foundation support and no state or federal grant money.  This bill would expand on the pilot 
programs developed in San Diego and San Francisco for non-violent felony offenders which 
have been developed since the passage of SB 618 in 2005 (now codified in Penal Code §1203.8).  
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com  

 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman  
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RESOLUTION 02-08-2008 
 
DIGEST 
Juror Disqualification: Opposition to the Death Penalty. 
Amends Code of Civil Procedure section 229 to remove opposition to capital punishment as a 
basis for juror disqualification.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 229 to remove opposition to capital 
punishment as a basis for juror disqualification. This resolution should be approved in principle 
because so-called “death qualified” juries create a bias in favor of the prosecution, and opinions 
about the death penalty may still support a challenge for cause where they would interfere with 
factual determinations related to the guilt phase. 
 
Capital cases are bifurcated into two separate proceedings: the guilt phase, where the jury 
determines whether or not the prosecution has met its burden of proof; if so, and a guilty verdict 
is returned, the case proceeds to the penalty phase, where the jury determines whether the 
convicted defendant will be executed or sentenced to prison for the remainder of his or her life 
without the possibility of parole. 
 
Current law allows for “death qualification” of a jury panel, which means that all those who 
indicate that they are opposed to the death penalty in all circumstances are excused. (Those 
removed after the death qualification are referred to as “Witherspoon-excludables” after the U.S. 
Supreme Court case, Witherspoon v. Illinois (1968) 391 U.S. 510, which authorized the use of 
this practice.)  However, a variety of social science studies support the conclusion that the 
removal for cause of Witherspoon-excludables resulted in "conviction-prone" juries. (Lockhart v. 
McCree (1986) 476 U.S. 162, 168.) 
 
The proposed amendment serves to ensure that the playing field is level and that conviction-
prone juries are not empanelled, while maintaining the ability to challenge for cause those jurors 
whose views would impact their ability to make factual determinations during the guilt phase. 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure Section 229 to read as follows:  
 

§229  1 
A challenge for implied bias may be taken for one or more of the following causes, 2 

and for no other:  3 
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(a) Consanguinity or affinity within the fourth degree to any party, to an officer of a 4 
corporation which is a party, or to any alleged witness or victim in the case at bar.  5 

(b) Standing in the relation of, or being the parent, spouse, or child of one who 6 
stands in the relation of, guardian and ward, conservator and conservatee, master and 7 
servant, employer and clerk, landlord and tenant, principal and agent, or debtor and 8 
creditor, to either party or to an officer of a corporation which is a party, or being a 9 
member of the family of either party; or a partner in business with either party; or surety on 10 
any bond or obligation for either party, or being the holder of bonds or shares of capital 11 
stock of a corporation which is a party; or having stood within one year previous to the 12 
filing of the complaint in the action in the relation of attorney and client with either party 13 
or with the attorney for either party. A depositor of a bank or a holder of a savings account 14 
in a savings and loan association shall not be deemed a creditor of that bank or savings and 15 
loan association for the purpose of this paragraph solely by reason of his or her being a 16 
depositor or account holder.  17 

(c) Having served as a trial or grand juror or on a jury of inquest in a civil or 18 
criminal action or been a witness on a previous or pending trial between the same parties, 19 
or involving the same specific offense or cause of action; or having served as a trial or 20 
grand juror or on a jury within one year previously in any criminal or civil action or 21 
proceeding in which either party was the plaintiff or defendant or in a criminal action 22 
where either party was the defendant.  23 

(d) Interest on the part of the juror in the event of the action, or in the main question 24 
involved in the action, except his or her interest as a member or citizen or taxpayer of a 25 
county, city and county, incorporated city or town, or other political subdivision of a 26 
county, or municipal water district.  27 

(e) Having an unqualified opinion or belief as to the merits of the action founded 28 
upon knowledge of its material facts or of some of them.  29 

(f) The existence of a state of mind in the juror evincing enmity against, or bias 30 
towards, either party.  31 

(g) That the juror is party to an action pending in the court for which he or she is 32 
drawn and which action is set for trial before the panel of which the juror is a member. 33 

(h) If the offense charged is punishable with death, the entertaining of such 34 
conscientious opinion as would preclude the juror finding the defendant guilty; in which 35 
case the juror may neither be permitted nor compelled to serve having an opinion in favor 36 
of or against the death penalty which is so strong as would preclude the juror from 37 
deliberating fairly upon and determining the issue of guilt or innocence.  However, having 38 
an opinion in favor of or against the imposition of the death penalty, no matter how 39 
strongly held, shall not be considered sufficient cause for disqualification under this 40 
section if it would only affect deliberations at the penalty phase of the case, if there was a 41 
determination of guilt during the guilt phase.  42 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco  
 
STATEMENT OF REASONS  
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Existing Law:  Permits unlimited disqualifications for cause of potential jurors because of their 
opposition to the death penalty. See People v. Cash (2002) 28 Cal.4th 703.  
 
This Resolution: Will remove opposition to capital punishment as a basis for excusing a juror for 
cause from capital cases if such opposition will not interfere with the juror’s guilt phase 
deliberations. 
 
The Problem: While the Supreme Court has authorized the states to permit the use of death-
qualified juries (Witherspoon v. Illinois (1968) 391 U.S. 510, 20 L.Ed. 2d 776, 88 S.Ct. 1770), 
death-qualified juries are not mandated and their use in California is up to the Legislature. 
 The death-qualification of a capital jury creates bias in favor of the prosecution.  As 
recognized in Lockhart v. McCree, (1968) 476 U.S. 162, 90 L.Ed. 2d 137, 106 S.Ct. 1758, 
empirical studies have demonstrated that death-qualified juries are more likely to convict.  (See 
e.g., D.N. Bersoff, American Psychologist v. 2(1), 52-58 (1987); C.L. Cowan, et al., Law & 
Human Behavior, v. 8, 53-80 (1984).)  The process of death qualifying a jury prejudicially 
affects the jurors who end up on a capital jury.  (See e.g., Craig Haney, “On the Selection of 
Capital Juries,” Law and Human Behavior, v.8, No. 1 / 2, 121-33 (1980); Craig Haney, 
“Examining Death Qualification; Further Analysis of the Process Effect,” Law and Human 
Behavior, v.8, No. 1 /2, 133-151 (1984).) 
 Under this Resolution, inquiries into potential jurors’ opinions about the death penalty 
will still be permitted and jurors will be dismissed for cause if their opinions against the death 
penalty would interfere with their factual determinations at the guilt phase.  However, 
prosecutors will no longer be permitted unlimited cause challenges based on opposition to the 
death penalty that fails to interfere with guilt phase determinations. 
 This is as it should be.  Jurors must consider all mitigating factors at the penalty stage, 
including personal moral convictions against the death penalty. (Morgan v. Illinois (1992) 504 
U.S. 719, 119 L.Ed.2d 492, 112 S.Ct. 2222; Hitchcock v. Dugger (1987) 481 U.S. 393, 95 
L.Ed.2d 347, 107 S.Ct. 1821; Eddings v. Oklahoma (1982) 455 U.S. 104, 71 L.Ed.2d 1455, 102 
S.Ct. 869;  Lockett v. Ohio (1978) 438 U.S. 586, 57 L.Ed.2d 973, 98 S.Ct. 2954.)  A juror may 
refuse to vote for a death verdict based on strongly held moral convictions against the death 
penalty.  (Id.)  A capital juror should be as open to potential punishment as to potential 
guilt/innocence verdicts.  (Morgan, 504 U.S. at pp. 726-727; Witherspoon, 391 U.S. at p. 521; 
see also Thompson v. Kentucky, 862 S.W.2d 871, 875 (Ky 1993); see also Maddux v. Texas, 862 
S.W.2d 590 (Tx. Cr. App. 1993).) 
 For more than a century, “any bias” has included penalty bias, including a bias which 
would prevent a juror from considering a penalty less than death after a murder conviction.  
(Connors v. United States (1895) 158 U.S, 408, 39 L. Ed. 1033, 15 S. Ct. 951.)  Under Perry v. 
Lynaugh, (1989) 492 U.S. 302, 109 L. Ed. 2d 256, 109 S. Ct. 2934, jurors at the penalty phase 
must give “meaningful consideration” to mitigation evidence at the penalty phase.  We should 
not eliminate jurors who would both obey this law as well as be guided by personal convictions 
against the death penalty. 
 
IMPACT STATEMENT: 
 
This resolution does not impact any other law, statute, or rule.  
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AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com  
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman  
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RESOLUTION 02-09-2008 
 
DIGEST 
Marijuana and Concentrated Marijuana: Possession Offenses Reduced. 
Amends Health and Safety Code section 11357 to decriminalize the possession of less than 28.5 
grams of marijuana, or 7.125 grams of concentrated cannabis.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 03-08-2007, which was withdrawn. 
 
Reasons: 
This resolution amends Health and Safety Code section 11357 to decriminalize possession of 
less than 28.5 grams of marijuana, or 7.125 grams of concentrated cannabis.  This resolution 
should be approved in principle because (1) it eliminates the current disparity in treatment 
between those who possess plant cannabis and those who possess a smaller amount of 
concentrated cannabis, and (2) it will save time, money, and already scarce law enforcement 
resources that can be better used elsewhere. 
 
Current law provides for disparate treatment of those who possess marijuana versus those who 
possess concentrated cannabis, also known as “hashish.”  The proposed resolution equates 
hashish with marijuana on a ratio of 1:4, meaning that the criminal exposure of one who 
possesses less than 28.5 grams of marijuana will be equal to the criminal exposure of one who 
possesses less than 7.125 grams of hashish.  Under this resolution, the possession of less than the 
proscribed amount of either substance would not constitute a crime. 
 
While the difference between the two substances is noted, they should be treated similarly under 
law.  As the proponent points out, the Compassionate Use Act provides for equal treatment by 
not distinguishing between marijuana and concentrated cannabis that are used for medicinal 
reasons.  (Health & Saf. Code, § 11362.5.) 
 
The criminal exposure therefore should be made consistent and proportionate as well.  This 
resolution also would result in significant financial savings for California.  In 2002, the 
Legislative Analyst’s office estimated that treating hashish possession as a misdemeanor would 
save California $4.8 million annually. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health & Safety Code Section 11357 to read as follows: 
 

§11357 1 
(a) Except as authorized by law, every person who possesses any concentrated 2 

cannabis shall be punished by imprisonment in the county jail for a period of not more than 3 
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one year or by a fine of not more than five hundred dollars ($500), or by both such fine and 4 
imprisonment, or shall be punished by imprisonment in the state prison. 5 

(ba) Except as authorized by law, every A person who possesses not more than 6 
28.5 grams of marijuana, other than or 7.125 grams of concentrated cannabis, is not guilty 7 
of a misdemeanor any offense and shall be punished by a fine of not more than one 8 
hundred dollars ($100.  Notwithstanding other provisions of law, if such person has been 9 
previously convicted three or more times of an offense described in this subdivision during 10 
the two-year period immediately preceding the date of commission of the violation to be 11 
charged, the previous convictions shall also be charged in the accusatory pleading and, if 12 
found to be true by the jury upon a jury trial or by the court upon a court trial or if admitted 13 
by the person, the provisions of Sections 1000.1 and 1000.2 of the Penal Code shall be 14 
applicable to him, and the court shall divert and refer him for education, treatment, or 15 
rehabilitation, without a court hearing or determination or the concurrence of the district 16 
attorney, to an appropriate community program which will accept him.  If the person is so 17 
diverted and referred he shall not be subject to the fine specified in this subdivision.  If no 18 
community program will accept him, the person shall be subject to the fine specified in this 19 
subdivision.  In any case in which a person is arrested for a violation of this subdivision 20 
and does not demand to be taken before a magistrate, such person shall be released by the 21 
arresting officer upon presentation of satisfactory evidence of identity and giving his 22 
written promise to appear in court, as provided in Section 853.6 of the Penal Code, and 23 
shall not be subjected to booking. 24 
   (cb) Except as authorized by law, every person who possesses more than 28.5 25 
grams of marijuana, other than or 7.125 grams of concentrated cannabis, shall be punished 26 
by imprisonment in the county jail for a period of not more than six months or by a fine of 27 
not more than five hundred dollars ($500), or by both such fine and imprisonment. 28 

(dc) Except as authorized by law, every person 18 years of age or over who 29 
possesses not more than 28.5 grams of marijuana, other than or 7.125 grams of 30 
concentrated cannabis, upon the grounds of, or within, any school providing instruction in 31 
kindergarten or any of grades 1 through 12 during hours the school is open for classes or 32 
school-related programs is guilty of a misdemeanor and shall be punished by a fine of not 33 
more than five hundred dollars ($500), or by imprisonment in the county jail for a period 34 
of not more than 10 days, or both. 35 

(ed) Except as authorized by law, every person under the age of 18 who possesses 36 
not more than 28.5 grams of marijuana, other than or 7.125 grams of concentrated 37 
cannabis, upon the grounds of, or within, any school providing instruction in kindergarten 38 
or any of grades 1 through 12 during hours the school is open for classes or school-related 39 
programs is guilty of a misdemeanor and shall be subject to the following dispositions: 40 

(1) A fine of not more than two hundred fifty dollars ($250), upon a finding that a 41 
first offense has been committed.  42 

(2) A fine of not more than five hundred dollars ($500), or commitment to a 43 
juvenile hall, ranch, camp, forestry camp, or secure juvenile home for a period of not more 44 
than 10 days, or both, upon a finding that a second or subsequent offense has been 45 
committed. 46 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law provides that, possession of any amount of concentrated cannabis, 
(hashish) is a “wobbler” chargeable as either a misdemeanor or a felony. Existing law also 
provides that, except as authorized by law, every person who possesses not more than 28.5 grams 
of marijuana, other than concentrated cannabis, is guilty of a misdemeanor, punishable by a fine 
of not more than $100, and if that person has been previously convicted 3 or more times of that 
offense during the previous 2 years and has been found guilty of the current offense after a trial, 
or has admitted guilt, the person is eligible for diversion. 
 
This Resolution: The proposed amendments equate concentrated cannabis with marijuana on a 
ratio of 1 to 4, provide that every person who possesses not more than 28.5 grams of marijuana, 
or 7.125 grams of concentrated cannabis, is not guilty of any crime.  
 
The Problem: The distinction between concentrated cannabis possession and plant marijuana 
possession is obsolete. The active ingredient is the same. The effect is the same. Concentrated 
cannabis is not distinguished from marijuana under the medical marijuana law. (Health & Safety 
Code §11362.5) The Legislative Analyst’s analysis of the 2002 budget estimated that treating 
hashish possession just as a misdemeanor would save the State $4.8 million annually. 
Decriminalization of possession of small amounts of cannabis will save time, money and law 
enforcement resources which can be better spent elsewhere. A number of California cities have 
adopted resolutions mandating that local law enforcement agencies give the lowest enforcement 
priority to marijuana offenses. Criminalization of possession of small amounts of marijuana 
creates incentives for selective arrests and prosecution for conduct which attracts the attention of 
law enforcement but which is otherwise completely innocent. There is no reason not to 
decriminalize such conduct.  
 

The war on drugs has been a colossal failure. It is time to drop the “war” metaphor. The 
prisoners of the war should be released. Those who are functionally impaired by their drug 
dependencies should be treated if they wish and the rest of the population should be left alone to 
indulge in private. 
 
IMPACT STATEMENT 
 
Conforming amendments would need to be made to Vehicle Code Section 23222. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.543.5443; fax: 510.525.5517; e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian 
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RESOLUTION 02-10-2008 
 
DIGEST 
Criminal Law: Crimes Against Humanity 
Adds Penal Code section 418, which creates a new criminal offense of Crimes against Humanity. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 418, which creates a new criminal offense of Crimes 
against Humanity. This resolution should be disapproved because the proposed statute, while 
laudable in its intent, is vague, overbroad, and the proposed punishment is at odds with 
California sentencing law. 
  
This resolution proposes to define a new substantive crime of “crimes against humanity,” by 
articulating a list of criminal acts which are committed as part of a “widespread or systematic 
attack directed against any civilian population.”  The rationale for the proposal is twofold: 1) that 
by creating a substantive state law addressing crimes against humanity, it may prevent the 
assertion of jurisdiction by the International Criminal Court (which will not act if a case has been 
the subject of a genuine investigation or prosecution before a competent domestic court); and 2) 
that crimes against humanity should be identified as unacceptable everywhere, including 
California. 
 
The International Criminal Court (ICC) is an independent, permanent court that tries persons 
accused of the most serious crimes of international concern, namely genocide, crimes against 
humanity and war crimes.   The ICC is based on a treaty, joined by 105 countries (though the 
United States is not one of them).  The jurisdiction of the ICC is complementary to national 
courts, which means that the ICC will only act when countries themselves are unable or 
unwilling to investigate or prosecute.   
 
While creating a new substantive California crime of crimes against humanity may further the 
policy of the ICC in deferring to domestic prosecutions, and while crimes against humanity are 
indeed unacceptable anywhere in the world, including California, the proposed language of the 
statute contains language that is ill-defined, vague, and overbroad.  The punishment section of 
the proposed statute does not comport with California’s established determinate and 
indeterminate sentencing structure.  As such, it should, in its present form, be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add California Penal Code section 418, to read as follows: 
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§418 1 
(a) Whoever, as part of a widespread or systematic attack directed against any 2 

civilian population, with knowledge of the attack, commits: 3 
(1) murder; 4 
(2) extermination; 5 
(3) enslavement; 6 
(4) the deportation or forcible transfer of population; 7 
(5) unlawful imprisonment or other severe deprivation of physical liberty in 8 

violation of fundamental rules of international law; 9 
(6) torture; 10 
(7) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced 11 

sterilization, or any other form of sexual violence of comparable gravity; 12 
(8) persecution against any identifiable group or collectivity on political, racial, 13 

national, ethnic, cultural, religious, gender, or other grounds that are universally 14 
recognized as impermissible under international law; 15 

(9) enforced disappearance of persons; or 16 
(10) other inhumane acts of a similar character intentionally causing great 17 

suffering, or serious injury to body or to mental or physical health; 18 
or any attempts to commit these acts, shall be punished as provided in subsection (c). 19 

(b) Whoever directly or indirectly incites another to violate subsection (a) shall be 20 
fined not more than $1,000,000 or imprisoned for not more than ten (10) years, or both. 21 

(c) The punishment for an offense under subsection (a) is (1) a fine of not more 22 
than $1,000,000 or (2) imprisonment life or a lesser term, or both a fine and imprisonment. 23 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS: William Aceves, Parounag Astourian, T. Sean Butler, Mariam Chivitchian, 
Nicholas Connon, Adam Jaffe, Aren Kavcioglu, Russell Kerr, Constance Kim, Martin Perlberger 
 
STATEMENT OF REASONS: 
 
Existing Law: Neither the federal government nor California has codified crimes against 
humanity, although there are some similarities to both RICO and CCE crimes. 
 
This Resolution: Would make crimes against humanity a crime that can be prosecuted by state or 
local authorities. This resolution would add a new penal code section to include crimes against 
humanity, currently a crime under international law, as a crime under California law. The acts 
which are part of the systematic or widespread attack on a civilian population are mostly crimes 
now, and this resolution would add a different penalty for the separate crime of committing those 
acts as part of a widespread or systematic attack on a civilian population, much like the RICO 
statute adds different penalties than the underlying “predicate acts.” 
 
The Problem: Crimes against humanity are among the most serious of crimes against the 
international community, require that the criminal conduct be part of a widespread or systematic 
attack on a civilian population, and many terrorist acts fall within the definition of crimes against 
humanity, but can’t be prosecuted in state courts. Also, crimes against humanity are within the 
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subject matter jurisdiction of the International Criminal Court. One of the policies of the 
International Criminal Court is to promote domestic prosecutions in courts that should normally 
assert jurisdiction. This policy is found in the “complementary” jurisdiction of the International 
Criminal Court. A case is “inadmissible” before the International Criminal Court if there is or 
has been a genuine investigation and/or prosecution before a competent domestic court. The 
International Criminal Court is supposed to be court that will act only when national courts fail 
to prosecute individuals accused of the most serious of crimes against the international 
community. 

Allowing prosecution of crimes against humanity in California courts promotes the 
policy of domestic prosecutions first, with the International Criminal Court acting only when 
national courts fail. It also demonstrates the policy of California that crimes against humanity 
should not go unpunished, and that those who are involved in the commission of crimes against 
humanity must be held accountable. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: T. Sean Butler, 11835 West Olympic 
Boulevard, Suite 1090, Los Angeles, CA 90064, (310) 473-0777, fax (310) 477-1312, email 
tsbummer@msn.com 
 
RESPONSIBLE FLOOR DELEGATE: T. Sean Butler 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
The Bar Association of San Francisco is concerned that local District Attorneys could use the 
proposed statute, which is clearly well intentioned, in unintended ways.  With the lure of 
draconian penalties provided by the proposed statute, we are concerned about use of this statute 
in lieu of more traditional statutes in order to obtain leverage against defendants in traditional 
domestic crimes involving organized crime, such as prostitution rings engaged in international 
human trafficking or international gambling rings.  We can not ignore the severity of the 
proposed harsh penalties when reviewing a statute that could become “the darling of the 
prosecutor’s nursery,” to paraphrase the description of the RICO statute nearly thirty years ago 
due to its then substantial ratcheting up of penalties and expansive jurisdictional reach.  Further, 
although this proposal may be well-intentioned, it may never be used as intended for practical 
reasons.  If used as intended to prosecute crimes abroad going under-prosecuted in international 
forums, investigation and prosecution expenses would be prohibitive.  Therefore practical 
budgetary limitations would likely deter any local DA from devoting scarce resources to the 
prosecution of, say, the Chinese leadership for their Tibetan atrocities or spo6nsorship of 
genocide in Darfur.  Yet, the statute’s lure, with “darling” penalties designed for the punishment 
of such defendants such as the Chinese leadership might well be too tempting for prosecutors to 
eschew.  We envision creativity by prosecutors … bent on misuse of the statute as a bludgeon 
against perpetrators of traditional domestic crimes.  We would hope for a re-draft of this 
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proposal to limit its use against unintended targets; further, a re-draft would have to identify 
funding sources for the investigations and prosecutions of the intended heinous perpetrators 
abroad. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved because every crime listed, if committed in this state, is 
covered in the Penal Code of the State of California. In addition, every crime is already covered 
in the Penal Code if it originated in the state. Also, all these crimes are addressed, if they are 
perpetrated in every other state - in laws of those states.  It is not clear in this resolution why 
there is a need to codify these crimes in state law. These crimes, if committed in or outside the 
United States, are already covered under Federal as well as International law. 
 
The proponent states the crimes against humanity are within the subject matter jurisdiction of the 
International Criminal Court. The policy is to promote domestic prosecution where the court 
should normally assert jurisdiction. Federal as well as state law already provides for these 
prosecutions. Even if the International Criminal Court refuses to take jurisdiction, there is 
already sufficient Federal and state law that does have jurisdiction. This is absolutely a 
duplication of law which lacks the teeth of international and Federal law. 
 
In addition, state law lacks the enforcement mechanisms of treaties or trade embargos which 
serve to back up the force of international and federal law. Even if you allow these resolutions to 
become law there would not be sufficient resources to make them effective. While this resolution 
is admirable in its intent, it raises serious jurisdictional issues that threaten to cloud what is really 
being attempted. These crimes need the real strength of international and Federal law. They 
should be left to those who carry the most effective force. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would make crimes against humanity punishable by state or local authorities.  
Although crimes against humanity are among the most serious crimes against the international 
community, they are already punishable under international law.  Moreover, both the state and 
federal governments have ample laws within their penal codes to deal with murder, slavery, 
torture, rape, etc.  It is possible that this resolution, which would give state and local authorities a 
vehicle by which to prosecute foreign (and perhaps domestic) governments and heads of states 
for conduct outside California’s jurisdiction, would be determined to be unconstitutional.   
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RESOLUTION 02-11-2008 
 
DIGEST 
Criminal Law: Include Crime of Genocide 
Adds Penal Code section 422.9, which creates a new California criminal offense of genocide. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 422.9, which creates a new criminal offense of 
genocide.  This resolution should be disapproved because the proposed statute, while laudable in 
its intent, is vague, overbroad, and the proposed punishment is at odds with California 
sentencing law.  
 
This resolution proposes to define a new substantive crime of “genocide,” by articulating a list of 
criminal acts which are committed “with the intent to destroy, in whole or in substantial part, a 
national, ethnic, racial or religious group.”  The rationale for the proposal is twofold: 1) that by 
creating a substantive state law addressing genocide, it may prevent the assertion of jurisdiction 
by the International Criminal Court (which will not act if a case has been the subject of a genuine 
investigation or prosecution before a competent domestic court); and 2) that genocide should be 
identified as unacceptable everywhere, including California. 
 
The International Criminal Court (ICC) is an independent, permanent court that tries persons 
accused of the most serious crimes of international concern, namely genocide, crimes against 
humanity and war crimes.   The ICC is based on a treaty, joined by 105 countries (though the 
United States is not one of them).  The jurisdiction of the ICC is complementary to national 
courts, which means that the ICC will only act when countries themselves are unable or 
unwilling to investigate or prosecute.   
 
While creating a new substantive California crime of genocide may further the policy of the ICC 
in deferring to domestic prosecutions, and while genocide is indeed unacceptable anywhere in 
the world, including California, the proposed language of the statute contains language that is ill-
defined, vague, and overbroad.  The punishment section of the proposed statute does not comport 
with California’s established determinate and indeterminate sentencing structure.  As such, it 
should, in its present form, be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add California Penal Code section 422.9, to read as follows: 
 

§422.9 1 
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(a) Whoever, with the intent to destroy, in whole or in substantial part, a national, 2 
ethnic, racial, or religious group, as such: 3 

(1) kills members of that group; 4 
(2) causes serious bodily harm or injury to members of that group; 5 
(3) causes permanent impairmant of the mental faculties of members of the group; 6 
(4) subjects the group to conditions of life that are intended to cause the physical 7 

destruction of the group in whole or in part; 8 
(5) imposes measures intended to prevent births within the group; or 9 
(6) transfers by force children of the group to another group;  10 

or any attempts to commit these acts, shall be punished as provided in subsection (c). 11 
(b) Whoever directly or indirectly incites another to violate subsection (a) shall be 12 

fined not more than $1,000,000 or imprisoned for not more than ten (10) years, or both. 13 
(c) The punishment for an offense under subsection (a) is (1) a fine of not more 14 

than $1,000,000 or (2) imprisonment life or a lesser term, or both a fine and imprisonment. 15 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENTS: William Aceves, Parounag Astourian, T. Sean Butler, Mariam Chivitchian, 
Nicholas Connon, Adam Jaffe, Aren Kavcioglu, Russell Kerr, Constance Kim, Martin Perlberger  
 
STATEMENT OF REASONS: 
 
Existing Law: The United States became a party to the Genocide Convention November 25, 
1988, and 18 USC Section 1091 is the implementing legislation, adding the crime of genocide as 
a federal crime. Genocide is among the most serious of crimes against the international 
community. If the federal government did not prosecute an individual accused of genocide, there 
is no reason a state could not bring charges against the accused, if the conduct has been made a 
crime in that state. 
 
This Resolution: Would make genocide a crime that can be prosecuted by state or local 
authorities pursuant to state law. This resolution would add a new penal code section to include 
genocide, currently a crime under international law, as a crime under California law. The acts 
which are committed with the requisite element of intent are mostly crimes now, and this 
resolution would add a different penalty for the separate crime of committing those acts with the 
intent to destroy, in whole or in part, a national, ethnic, racial or religious group, much like the 
RICO statute adds different penalties than the underlying “predicate acts.” 
 
The Problem: Genocides continue this year, in various locations. Genocide is perhaps the 
paradigm of an international crime. The difference between genocide and the underlying acts is 
the element of intent with respect to a national, ethnic, racial or religious group. But if one were 
accused of committing genocide, and either the perpetrator was found in California, or one of the 
victims was from California, there is no current state law which makes genocide a crime in 
California. 

Genocide is also a crime within the subject matter jurisdiction of the International 
Criminal Court. One of the policies of the International Criminal Court is to promote domestic 
prosecutions in courts that should normally assert jurisdiction. This policy is found in the 
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“complementary” jurisdiction of the International Criminal Court. A case is “inadmissible” 
before the International Criminal Court if there is or has been a genuine investigation and/or 
prosecution before a competent domestic court. The International Criminal Court is supposed to 
be court that will act only when national courts fail to prosecute individuals accused of the most 
serious of crimes against the international community. 

Allowing prosecution of genocide in California courts promotes the policy of domestic 
prosecutions first, with the International Criminal Court acting only when national courts fail. It 
also demonstrates the policy of California and the United States that genocide should never 
occur again, but if and when it does, those who are involved must be held accountable. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: T. Sean Butler, 11835 West Olympic 
Boulevard, Suite 1090, Los Angeles, CA 90064, (310) 473-0777, fax (310) 477-1312, email 
tsbummer@msn.com 
 
RESPONSIBLE FLOOR DELEGATE: T. Sean Butler 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved because every crime listed, if committed in this state, is 
covered in the Penal Code of the State of California. In addition, every crime is already covered 
in the Penal Code if it originated in the state. Also, all these crimes are addressed, if they are 
perpetrated in every other state - in laws of those states.  It is not clear in this resolution why 
there is a need to codify these crimes in state law. These crimes, if committed in or outside the 
United States, are already covered under Federal as well as International law. 
 
The proponent states the crimes against humanity are within the subject matter jurisdiction of the 
International Criminal Court. The policy is to promote domestic prosecution where the court 
should normally assert jurisdiction. Federal as well as state law already provides for these 
prosecutions. Even if the International Criminal Court refuses to take jurisdiction, there is 
already sufficient Federal and state law that does have jurisdiction. This is absolutely a 
duplication of law which lacks the teeth of international and Federal law. 
 
In addition, state law lacks the enforcement mechanisms of treaties or trade embargos which 
serve to back up the force of international and federal law. Even if you allow these resolutions to 
become law there would not be sufficient resources to make them effective. While this resolution 
is admirable in its intent, it raises serious jurisdictional issues that threaten to cloud what is really 
being attempted. These crimes need the real strength of international and Federal law. They 
should be left to those who carry the most effective force. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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This resolution would make genocide a crime that can be prosecuted by state or local authorities. 
 Although genocide is among the most serious crimes against the international community, it are 
already punishable under federal and international law.  Moreover, California has ample laws 
within its penal codes to enhance the underlying genocide offenses when they are targeted at 
specific ethnic, religious, and/or racial groups.  It is possible that this resolution, which would 
give state and local authorities a vehicle by which to prosecute foreign (and perhaps domestic) 
governments and heads of states for conduct outside California’s jurisdiction, would be 
determined to be unconstitutional. 
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RESOLUTION 02-12-2008 
DIGEST 
Criminal Fines:  Increase in Credit Per Day of Custody 
Amends Penal Code section 2900.5 to change the rate of credit for incarceration against criminal 
fines. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 2900.5 to change the rate of credit for incarceration 
against criminal fines.  This resolution should be approved in principle because it represents a 
reasonable increase in the credit to account for inflation.   
A criminal defendant may choose or be ordered to serve jail time in lieu of paying a criminal 
crime.  Current law credits a fine being “paid off” pay serving jail time at the rate of thirty 
dollars per day, and this statute would increase the credit to ninety-six dollars per day.  The thirty 
dollar per day credit was established 32 years ago, and has never been increased.  According to a 
Consumer Price Index Calculator available at the website of the Federal Reserve Bank of 
Minneapolis, $30.00 in 1976 is worth approximately $113.67 today.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 2900.5 to read as follows: 
 

§2900.5 1 
 (a) In all felony and misdemeanor convictions, either by plea or by verdict, when 2 
the defendant has been in custody, including, but not limited to, any time spent in a jail, 3 
camp, work furlough facility, halfway house, rehabilitation facility, hospital, prison, 4 
juvenile detention facility, or similar residential institution, all days of custody of the 5 
defendant, including days served as a condition of probation in compliance with a court 6 
order, and including days credited to the period of confinement pursuant to Section 4019, 7 
shall be credited upon his or her term of imprisonment, or credited to any fine on a 8 
proportional basis, including, but not limited to, base fines and restitution fines, which may 9 
be imposed, at the rate of not less than thirty dollars ($30) ninety-six dollars ($96) per day, 10 
or more, in the discretion of the court imposing the sentence. If the total number of days in 11 
custody exceeds the number of days of the term of imprisonment to be imposed, the entire 12 
term of imprisonment shall be deemed to have been served. In any case where the court 13 
has imposed both a prison or jail term of imprisonment and a fine, any days to be credited 14 
to the defendant shall first be applied to the term of imprisonment imposed, and thereafter 15 
the remaining days, if any, shall be applied to the fine on a proportional basis, including, 16 
but not limited to, base fines and restitution fines. 17 
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 (b) For the purposes of this section, credit shall be given only where the custody to 18 
be credited is attributable to proceedings related to the same conduct for which the 19 
defendant has been convicted. Credit shall be given only once for a single period of 20 
custody attributable to multiple offenses for which a consecutive sentence is imposed. 21 
 (c) For the purposes of this section, "term of imprisonment" includes any period of 22 
imprisonment imposed as a condition of probation or otherwise ordered by a court in 23 
imposing or suspending the imposition of any sentence, and also includes any term of 24 
imprisonment, including any period of imprisonment prior to release on parole and any 25 
period of imprisonment and parole, prior to discharge, whether established or fixed by 26 
statute, by any court, or by any duly authorized administrative agency. 27 
 (d) It shall be the duty of the court imposing the sentence to determine the date or 28 
dates of any admission to, and release from, custody prior to sentencing and the total 29 
number of days to be credited pursuant to this section. The total number of days to be 30 
credited shall be contained in the abstract of judgment provided for in Section 1213. 31 
 (e) It shall be the duty of any agency to which a person is committed to apply the 32 
credit provided for in this section for the period between the date of sentencing and the 33 
date the person is delivered to the agency. 34 
 (f) If a defendant serves time in a camp, work furlough facility, halfway house, 35 
rehabilitation facility, hospital, juvenile detention facility, similar residential facility, or 36 
home detention program in lieu of imprisonment in a county jail, and the statute under 37 
which the defendant is sentenced requires a mandatory minimum period of time in jail, the 38 
time spent in these facilities or programs shall qualify as mandatory time in jail. 39 
 (g) Notwithstanding any other provision of this code as it pertains to the sentencing 40 
of convicted offenders, nothing in this section is to be construed as authorizing the 41 
sentencing of convicted offenders to any of the facilities or programs mentioned herein. 42 
 (h) This section shall become operative on January 1, 1999. 43 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: A criminal defendant may either choose or be ordered to serve jail time in lieu of 
paying a criminal fine. The statute presently converts the fine to jail time at the rate of not less 
than $30 per day or more in the discretion of the court.  
 
This Resolution: Increases the fine to jail conversion to not less than $96 per day or more in the 
discretion of the court. 
 
The Problem: The $30 fine-to-jail figure was adopted in 1976, and has never been changed. The 
CPI has gone up at least 350% over the intervening years (actually, it is probably closer to 
370%). That means that $30 in 1976 is worth at least $105 today. Another way of looking at it is 
that the minimum wage in California in 1976 was $2.50/hr. That means that $30 was equivalent 
to working 12 hours at minimum wage. The minimum wage in California is now $8/hr. 12 hours 
of work at minimum wage is now worth $96. 
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 Fines and add-ons, particularly the penalty assessment, have increased astronomically 
since 1976. In 1976 the penalty assessment added 25% to a fine. The Legislature thus intended in 
1976 that a base fine of $120, which would then be $150 with the 25% penalty assessment, 
would be fully satisfied by 5 days in custody at $30/day. However, the penalty assessment is now 
240% (an increase of almost 1,000%). That same $120 fine would now total $408, and would 
take 14 days to fully satisfy at $30/day, almost three times longer.  
 It hardly makes sense that the Legislature actually intended in 1976 that prisoners in the 
future should be subjected to what is effectively an ever-decreasing financial credit for time in 
custody, or should have to spend three times longer in custody to satisfy the same fine. By every 
measure, it is clear that to adhere to the intention of the Legislature a substantially larger credit 
than $30/day should be given. It is therefore a lot fairer, and in accordance with the intent of the 
Legislature in 1976, that a defendant now be given credit for $96. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, (213) 974-3066, 
fax (213) 626-3519, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 02-13-2008 
                                            

DIGEST 
Child Pornography: Enhancement of Sentence for Amount of Unlawful Matter 
Adds Penal Code section 12022.96 to enhance the sentence for certain amounts of child 
pornography matter. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 12022.96 to enhance the sentence for certain amounts of 
child pornography matter. This resolution should be disapproved because the enhanced sentences 
are based on the quantity of images without regard to the number of victims. 
 
Multiple images of a single victim do not make necessarily for a more serious crime or a greater 
threat of harm. The resolution provides for enhanced punishment based merely on the quantity of 
the material and not the nature of the material. It would enhance the punishment of a teenager 
who posts obscene images of himself on MySpace the same as an individual who posts images of 
an 8-year old child. Judges should be afforded as much sentencing flexibility as possible. If this 
resolution were enacted into law, a judge would be prevented from giving an 18-year old 
probation for posting images of his 17-year old girlfriend.   
 
People v. Hertiz (2007) 156 Cal.App.4th 398, cited by the proponent, prohibits multiple 
convictions based solely upon the number of images. The decision does not indicate that the 
quantity of images or the age of the victims of the images could not be utilized in aggravation 
under the current sentencing structure. If it is believed that these sentences are inadequate, then 
the sentencing ranges could be reviewed, rather than adding a mandatory enhancement.  In 
addition, the sentences for these crimes already exceed those of drug dealers. 
 
Unnecessary sentence enhancements increase the ever-growing pressures on the state prison 
population. Maintaining the present prison population and the need to create more prisons 
already seriously threaten the state budget.  Addressing the problem of child pornography is 
important, but we must assure that individuals serve the proper time for their crime and no more 
and that our limited prison space is reserved for those situations in which it is most needed.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 12022.96 to read as follows: 
 

§12022.96 1 
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(a) Any person convicted of a violation of section 311.1, 311.2(b), 311.2(c), 2 
311.2(d), 311.3, or 311.11 shall receive an enhancement of 5 years in the state prison, in 3 
addition to the sentence provided for the felony conviction, when the number of the 4 
unlawful obscene matter pursuant to section 311.4 exceeds 20.   5 

(b) Any  person convicted of a violation of section 311.1, 311.2(b), 311.2(c), 6 
311.2(d), 311.3, or 311.11 shall receive an enhancement of 10 years in the state prison in 7 
addition to the sentence provided for the felony conviction when the number of unlawful 8 
obscene matter pursuant to 311.4 exceeds 100. 9 

(c) Unlawful obscene matter includes, but is not limited to, any film, filmstrip, 10 
photograph, negative, slide, photocopy, videotape, video laser disc, computer hardware, 11 
computer software, computer floppy disc, data storage media, CD-ROM, or computer-12 
generated equipment or any other computer-generated image that contains or incorporates 13 
in any manner, any film or filmstrip, the production of which involves the use of a person 14 
under the age of 18 years personally engaging in or simulating sexual conduct. 15 

(d) The existence of any fact which would bring a person under this section shall be 16 
alleged in the information or indictment and either admitted by the defendant in open 17 
court, or found to be true by the jury trying the issue of guilt or by the court where guilt is 18 
established by plea of guilty or nolo contendere or by trial by the court sitting without a 19 
jury. 20 

(e) The court shall not strike a finding which would bring a defendant within the 21 
provisions of this section. 22 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: For a conviction of Penal Code section 311.11 provides a sentence of 1 year in 
county jail or state prison.  The state prison range for this offense is 16 months, 2 years, or 3 
years.  In the case People v. Hertzig (Oct. 2007) 156 Cal.App.4th 398, the court held that the 
defendant who was in possession of 30 video images of child pornography was subject to only 
one conviction for possession of child pornography. 
 
This Resolution: Would prohibit a court from granting probation to a defendant who possessed 
more than 20 images of child pornography and would require the courts to impose additional 
time in state prison when a jury finds that the defendant had possessed the specific number of 
unlawful images. 
 
The Problem: Under Hertzig, it doesn’t matter whether an individual possessed 10,000 images of 
child pornography.  The maximum sentence is 3 years in state prison.  The Hertzig court 
compared child pornography to a large quantity of marijuana, as well as possession of numerous 
blank checks.  When the court made it’s ruling, it also did not take into consideration that the 
pornography possessed depicted different victims.  It is a miscarriage of justice to have a 
sentencing scheme for this type of offense that does not consider quantity.  If the courts are not 
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going to allow separate counts for separate images of child pornography, then the legislature 
should amend the code to provide a sentencing enhancement for excessive amounts.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Donna L. Hollingsworth, Office of the Los 
Angeles County District Attorney, 150 West Commonwealth Avenue, Alhambra, CA 91801, 
(626)308-5434, fax (626)281-4724, e-mail dholling@da.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Donna L. Hollingsworth 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution would increase the sentences for convictions of possession of child pornography.  
No one believes that child pornography is anything but evil.  However, California’s prisons are 
currently overflowing and the prison health care system is under federal court receivership.  The 
cost of maintaining our prisons and building new ones is overwhelming the strained budget of 
the state and causing reductions in much needed programs of benefit of California’s citizens 
regarding education, health care, and infrastructure, among others.  In the absence of some 
genuine and critical need for enhanced prison sentences, the Conference should oppose this and 
other resolutions that will have the effect of adding population to our over-crowded prisons.  
Further, this resolution attempts to shift the balance of power between prosecutors and the courts 
by making the allegation of the enhancement strike-proof by the court.  This power shift is 
unjustified.  If a prosecutor wishes to stack up sentences, a defendant can be charged with a 
crime for each image possessed; but a judge at sentencing should have the power to determine if 
consecutive sentences are appropriate. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved because it seeks to add enhanced punishment merely 
based upon the quantity of the obscene matter without regard for the character of the matter or 
the attendant circumstances of the underlying offense. The proposed enhancement does not 
permit a case by case analysis that should be made by a sentencing judge on all of the facts. 
Mandatory state prison may not be the just result under all circumstances. For instance, the court 
would be forced to enhance the sentence of an 18 year old who possessed 21 digital obscene 
photos of his 17 year old girlfriend the same as the individual who distributed 99 obscene photos 
of multiple children across the internet.  
 
No one is making light of the seriousness of the problem of child pornography particularly in a 
digital age, but sentencing flexibility is necessary to promote justice. 
People v. Hertiz (2007) 156 Cal. App. 4th 398, cited by the proponent, only prohibited multiple 
convictions based upon the number of images. The decision did not suggest that quantity or 
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number of victims or age of the victims were not proper factors which could be considered in 
aggravation under the present sentencing scheme. If it is felt that the punishment for these 
offenses is inadequate, then the sentencing ranges of the section 311 series should be revisited 
rather than the addition of a mandatory enhancement. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This proposal confuses multiplicity of victims with multiplicity of images.  That is particularly 
important now that it is trivial to multiply images in the digital world.  According to this 
resolution, a single act of molestation (which could result in hundreds of individual images) 
would be punished more severely than the possession of 5 individual images, each of which is 
evidence of a molestation of a separate victim.  That seems fundamentally unfair.  At present, we 
are punishing perversity of the possessor.  This proposal changes that fundamental theory to 
punishment based on a commercial accomplice theory.  The theory is that the child pornography 
trade exists because people buy or trade the material.  Without customers the trade does not 
exist;  in a way the customers “cause” the trade.  To get new material to trade, new victims must 
be found and molested allowing the creation of many discrete images from a single vile act.    
 
Rather than changing the fundamental theory sub voce it would be better to address the issue in 
the open.  Declaring child pornography unlawful because it is the recorded evidence of a crime 
makes the theory clear.  Increasing punishment for increasing numbers of victims and criminal 
incidents is obviously fair and just.  While the names of the victims may be forever unknown it is 
not difficult to distinguish the separate victims or incidents within any particular set of material.   
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RESOLUTION 02-14-2008 
 

DIGEST 
Automobile Dealers:  Restrictions on Dealers Deciding Recreational Vehicle Disputes 
Amends Vehicle Code sections 3050, 3050.7 and 3066 to bar dealer-members of the New Motor 
Vehicle Board from hearing manufacturer-dealer disputes regarding recreational vehicles. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Vehicle Code sections 3050, 3050.7 and 3066 to bar dealer-members of 
the New Motor Vehicle Board from hearing manufacturer-dealer disputes regarding recreational 
vehicles.  This resolution should be approved in principle because it appears to conform to the 
intent of the Legislature in establishing the restrictions on dealer members hearing manufacturer-
dealer disputes.   
 
The New Motor Vehicle Board hears disputes between automobile dealers and manufacturers.  
When the Board was established, the Legislature provided by statute that members of the Board 
that are car dealers or all-terrain vehicle dealers could not hear disputes involving either car 
dealers or all-terrain vehicle dealers.  The apparent purpose of this bar was to avoid the 
appearance of impropriety or bias in the Board’s decisions.  When the statute was amended to 
place recreational vehicle dealers under the jurisdiction of the Board, no similar restriction was 
made for dealer Board members hearing disputes involving recreational vehicle dealers. 
 
Despite the current lack of any statutory restriction on dealer-members hearing disputes 
involving recreational vehicles, the Board has voluntarily established an informal restriction on 
involvement in such disputes by dealer Board members that own recreational vehicle 
dealerships.  But it addresses only part of the potential conflict: 

 
Dealer members of the Board will participate in, hear, comment, or advise other 
members upon, or decide protests between RV dealers and franchisors, unless a 
Dealer Member also has an interest in an RV dealership in which case the dealer 
member will recuse himself or herself from participation in the matter, unless the 
parties stipulate to such participation. 

 
(NMVB Newsletter, January 2008 <http://www.nmvb.ca.gov/newsletter/2008/jan08.pdf>.)  
However, the current statutory scheme makes no distinction between, for example, Board 
members that are car dealers and Board members that are all-terrain vehicle dealers:  neither may 
hear disputes involving either car dealers or all-terrain vehicle dealers.  There does not appear to 
be any justification for the Board’s current policy, which treats recreational vehicle dealers 
differently from car dealers and all-terrain vehicle dealers.  The change proposed by the 
resolution would rationalize the statute, so that no dealer Board member would hear any dispute 
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involving a dealer, whether car, all-terrain vehicle or recreational vehicle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Vehicle Code sections 3050, 3050.7 and 3066 to read as 
follows: 
 

§3050 1 
 The board shall do all of the following: 2 
 (a) Adopt rules and regulations in accordance with Chapter 3.5 (commencing with 3 
Section 11340) of Part 1 of Division 3 of Title 2 of the Government Code governing those 4 
matters that are specifically committed to its jurisdiction. 5 
 (b) Hear and determine, within the limitations and in accordance with the procedure 6 
provided, an appeal presented by an applicant for, or holder of, a license as a new motor 7 
vehicle dealer, manufacturer, manufacturer branch, distributor, distributor branch, or 8 
representative when the applicant or licensee submits an appeal provided for in this chapter 9 
from a decision arising out of the department. 10 
 (c) Consider any matter concerning the activities or practices of any person 11 
applying for or holding a license as a new motor vehicle dealer, manufacturer, 12 
manufacturer branch, distributor, distributor branch, or representative pursuant to Chapter 13 
4 (commencing with Section 11700) of Division 5 submitted by any person.  A member of 14 
the board who is a new motor vehicle dealer may not participate in, hear, comment, advise 15 
other members upon, or decide any matter considered by the board pursuant to this 16 
subdivision that involves a dispute between a franchisee and franchisor.  After that 17 
consideration, the board may do any one or any combination of the following: 18 
 (1) Direct the department to conduct investigation of matters that the board deems 19 
reasonable, and make a written report on the results of the investigation to the board within 20 
the time specified by the board. 21 
 (2) Undertake to mediate, arbitrate, or otherwise resolve any honest difference of 22 
opinion or viewpoint existing between any member of the public and any new motor 23 
vehicle dealer, manufacturer, manufacturer branch, distributor branch, or representative. 24 
 (3) Order the department to exercise any and all authority or power that the 25 
department may have with respect to the issuance, renewal, refusal to renew, suspension, 26 
or revocation of the license of any new motor vehicle dealer, manufacturer, manufacturer 27 
branch, distributor, distributor branch, or representative as that license is required under 28 
Chapter 4 (commencing with Section 11700) of Division 5. 29 
 (d) Hear and decide, within the limitations and in accordance with the procedure 30 
provided, a protest presented by a franchisee pursuant to Section 3060, 3062, 3064, 3065, 31 
or 3065.1, 3070, 3072, 3074, 3075 or 3076.  A member of the board who is a new motor 32 
vehicle dealer may not participate in, hear, comment, advise other members upon, or 33 
decide, any matter involving a protest filed pursuant to Article 4 (commencing with 34 
Section 3060) or Article 5 (commencing with Section 3070), unless all parties to the 35 
protest stipulate otherwise. 36 
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 (e) Notwithstanding subdivisions (c) and (d), the courts have jurisdiction over all 37 
common law and statutory claims originally cognizable in the courts.  For those claims, a 38 
party may initiate an action directly in any court of competent jurisdiction. 39 
 40 
§3050.7 41 
 (a) The board may adopt stipulated decisions and orders, without a hearing 42 
pursuant to Section 3066, to resolve one or more issues raised by a protest or petition filed 43 
with the board. Whenever the parties to a protest or petition submit a proposed stipulated 44 
decision and proposed order of the board, a copy of the proposed stipulated decision and 45 
order shall be transmitted by the executive director of the board to each member of the 46 
board.  The proposed stipulated decision and order shall be deemed to be adopted by the 47 
board unless a member of the board notifies the executive director of the board of an 48 
objection thereto within 10 days after that board member has received a copy of the 49 
proposed stipulated decision and order. 50 
 (b) If the board adopts a stipulated decision and order to resolve a protest filed 51 
pursuant to Sections 3060 or 3070 in which the parties stipulate that good cause exists for 52 
the termination of the franchise of the protestant, and the order provides for a conditional 53 
or unconditional termination of the franchise of the protestant, subdivision (b) of Section 54 
3060 and subdivision (a)(2) of Section 3070, which requires a hearing to determine 55 
whether good cause exists for termination of the franchise, is  are inapplicable to the 56 
proceedings. If the stipulated decision and order provides for an unconditional termination 57 
of the franchise, the franchise may be terminated without further proceedings by the board. 58 
If the stipulated decision and order provides for the termination of the franchise, 59 
conditioned upon the failure of a party to comply with specified conditions, the franchise 60 
may be terminated upon a determination, according to the terms of the stipulated decision 61 
and order, that the conditions have not been met. If the stipulated decision and order 62 
provides for the termination of the franchise conditioned upon the occurrence of specified 63 
conditions, the franchise may be terminated upon a determination, according to the terms 64 
of the stipulated decision and order, that the stipulated conditions have occurred. 65 
 66 
§3066 67 

(a) Upon receiving a notice of protest pursuant to Section 3060, 3062, 3064, 3065, 68 
3065.1, 3070, 3072, 3074, 3075, or 3076, the board shall fix a time within 60 days of the 69 
order, and place of hearing, and shall send by registered mail a copy of the order to the 70 
franchisor, the protesting franchisee, and all individuals and groups that have requested 71 
notification by the board of protests and decisions of the board.  Except in a case involving 72 
a franchisee who deals exclusively in motorcycles, the board or its executive director may, 73 
upon a showing of good cause, accelerate or postpone the date initially established for a 74 
hearing, but the hearing may not be rescheduled more than 90 days after the board's initial 75 
order.  For the purpose of accelerating or postponing a hearing date, "good cause" includes, 76 
but is not limited to, the effects upon, and any irreparable harm to, the parties or interested 77 
persons or groups if the request for a change in hearing date is not granted.  The board or 78 
an administrative law judge designated by the board shall hear and consider the oral and 79 
documented evidence introduced by the parties and other interested individuals and 80 
groups, and the board shall make its decision solely on the record so made.  Chapter 4.5 81 
(commencing with Section 11400) of Part 1 of Division 3 of Title 2 of the Government 82 
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Code and Sections 11507.3, 11507.6, 11507.7, 11511, 11511.5, 11513, 11514, 11515, and 83 
11517 of the Government Code apply to these proceedings. 84 
 (b) In a hearing on a protest filed pursuant to Section 3060, 3062, 3070, or 3072, 85 
the franchisor shall have the burden of proof to establish that there is good cause to 86 
modify, replace, terminate, or refuse to continue a franchise.  The franchisee shall have the 87 
burden of proof to establish that there is good cause not to enter into a franchise 88 
establishing or relocating an additional motor vehicle dealership. 89 
 (c) In a hearing on a protest alleging a violation of, or filed pursuant to, Section 90 
3064, 3065, 3065.1, 3074, 3075, or 3076, the franchisee shall have the burden of proof, but 91 
the franchisor has the burden of proof to establish that a franchisee acted with intent to 92 
defraud the franchisor where that issue is material to a protest filed pursuant to Section 93 
3065, 3065.1, 3075, or 3076. 94 
 (d) A member of the board who is a new motor vehicle dealer may not participate 95 
in, hear, comment, or advise other members upon, or decide, a matter involving a protest 96 
filed pursuant to this article Articles 4 or 5 of Division 2, Chapter 6 of the Vehicle Code 97 
unless the parties to the protest stipulate otherwise. 98 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Section 3050(d) of the California Vehicle Code gives the New Motor Vehicle 
Board of the California Department of Motor Vehicles “specific and limited jurisdiction” to hear 
and resolve certain disputes between manufacturers and dealers of “new motor vehicles” (i.e., 
cars, motorcycles and all-terrain vehicles).  Hardin Oldsmobile v. New Motor Vehicle Board 
(1997) 52 Cal.App.4th 585, 597-98.  The Board is appointed by the Governor, the Senate Rules 
Committee and the Speaker of the Assembly, and is composed of four new motor vehicle dealers 
and five public persons.  Numerous California appellate court decisions overturned the Board’s 
decisions on the grounds that manufacturers were disadvantaged in the Board’s proceedings due 
to (1) the mandate that dealers sit on the Board and (2) the lack of any counterbalancing 
representation by manufacturers on the Board.  The Legislature amended the Vehicle Code in 
1985 to provide that dealer members may not participate in any dispute resolution unless the 
parties to the dispute stipulate to the dealer members’ involvement.  Vehicle Code § 3050.7 also 
provides that dealer termination disputes may be resolved by stipulated decision and order 
entered by the Board.  Effective January 1, 2004, the Legislature amended the Vehicle Code in 
an effort to give the Board jurisdiction over disputes between dealers and manufacturers of “new 
recreational vehicles.”  See Vehicle Code §§ 3070, et seq. (“Article 5”).   
 
This Resolution:  Would (1) amend the Board’s enabling statute to ensure that the Board action 
under Article 5 is enforceable, (2) amend the Vehicle Code to provide that disputes involving 
new recreational vehicle manufacturers may be resolved by stipulated decisions and orders of the 
Board, and (3) amend the Vehicle Code to ensure that bias-protections afforded to new motor 
vehicle manufacturers in Board proceedings are extended to manufacturers of new recreational 
vehicles.  



02-14-5 

 
The Problem:  When adding Article 5 to the Vehicle Code, the Legislature failed to amend §§ 
3050, 3050.7 and 3066 of the Vehicle Code to provide the same procedures and protections for 
resolving disputes between recreational vehicle manufacturers and dealers, or to ensure that the 
Board’s actions are enforceable in light of its limited and specific jurisdiction.  The legislative 
history of Article 5 does not indicate that the Legislature intended any difference between the 
procedure for new motor vehicle and new recreational vehicle dispute resolution.  Further, 
recreational vehicle manufacturers are disadvantaged in Board proceedings by the mandatory 
participation of dealer members in their disputes and by their inability to resolve termination 
cases by stipulated decision and order of the Board. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John J. Leonard, Baker & Hostetler LLP, 
12100 Wilshire Boulevard, 15th Floor, Los Angeles, CA 90025-7120, (310) 442-8809, fax (310) 
820-8859, e-mail jleonard@bakerlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: John J. Leonard 
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RESOLUTION 02-15-2008 
 

DIGEST 
Criminal Law: Prevention of Cruelty to Animals 
Adds Penal Code section 599g to provide a general anti-animal cruelty statute. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 599g to provide a general anti-animal cruelty statute. 
This resolution should be disapproved because it is vague, overbroad and ambiguous. 
 
The subdivisions that address animal cruelty in Penal Code section 599 are very specific and 
particularly spell out the prohibited behavior.  By contrast, this resolution is impossibly vague.  It 
does not define what cruelty is.  It does not define what constitutes an animal’s basic physical 
and psychological needs.  What is a farm animal?  Is this an animal such as a cow, horse or goat, 
or does this also include the family dog or cat or any animal that happens to live on a farm?  
What types of experimentation and testing are cruel and unnecessary?  How would second and/or 
subsequent violations be punished?  What if a family pet is accidentally left out on a warm 
night?  What if a dog owner forgot for one night to give medication to his pet?  If a pet owner 
walks her dog for too long on a hot day and the dog gets sick, would that be cruelty?  What about 
horse racing: Could a trainer be held responsible if a horse is well cared for, but still suffers a 
serious injury while racing?  These are only some examples of the relevant and important 
questions and situations that this resolution does not address. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add California Penal Code Section 599g as follows: 
 

§599g 1 
(a) Animals are sentient beings. 2 
(b) It shall be unlawful to exploit, neglect, abuse or treat cruelly any animal. 3 
(c) Farm animals shall be provided with an environment that satisfies their basic 4 

physical and psychological needs. 5 
(d) Animals shall be freed from cruel and unnecessary experimentation and testing. 6 
(e) A first offense of cruelty to an animal or animals shall be punishable as a 7 

misdemeanor by a fine of up to $1,000.00 and or up to one year in jail.  A second or 8 
subsequent offense may be at the discretion of the Court punishable as either a 9 
misdemeanor or a felony with the imposition of a fine of $1,000.00 or more and or a jail 10 
sentence of one year or more.11 

 



02-15-2 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing Law: Currently, only code sections dealing with very specific acts of animal cruelty 
such as fighting or mistreatment of horses or dogs owned by peace officers exist. 
 
This Resolution: Would add a general anti-animal cruelty statute. 
 
The Problem:  It is difficult to press other malicious and willful acts of cruelty into any of those 
categories.  A general anti-animal cruelty is needed to prohibit heinous acts against animals. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite 
K, Santa Barbara, California  93101; 805/963-8621; FAX 805/962-9981; BtJpps@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Betty L. Jeppesen 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
The Bar Association of San Francisco opposes this resolution for the same reason it opposes 
Resolution 02-13.  In addition, vagueness issues pervade the resolution. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved for several reasons.  
 
It is unnecessary because the subject matter is adequately covered by Penal Code sections 597 
and 599b. 
 
While the sentiment behind this resolution is laudable, the proposed language is also vague and 
ambiguous. Is a farm animal any animal that lives on a farm? Is the farmer’s pet gerbil included 
within this category of animals? If so, what might its basic psychological needs be? What types 
of experimentation and testing are cruel and unnecessary?  
 
Finally, as a matter of statutory draftsmanship, the resolution confusingly combines the policy 
considerations of subdivisions (a), (c) and (d) with the statement of  the charging offense in 
subdivision (b). 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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In seeking to generally protect against cruelty to animals, this resolution is extremely broad and, 
at the same time, limiting.  It appears to provide for the prevention of cruelty to animals on a 
general scale while other laws currently in place protect only cruelty to horses or dogs owned by 
peace officers.  However, this resolution fails to adequately define “animal,” so as to eliminate 
ambiguity as to whom this law would apply.  Further, this resolution is vague as to the 
punishment for a second and/or subsequent offense. As this resolution touches on an important 
trend in common culture (prevention of heinous and cruel acts to animals) and attempts to 
provide needed protection for all animals as opposed to just horses and dogs owned by peace 
officers, the SDCBA may reconsider its support if the resolution is amended to more fully define 
“animal” or the “animals” sought to be protected and is revised to provide a definitive 
punishment for second or subsequent offenses as opposed to a discretionary punishment as 
currently drafted. 
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RESOLUTION 02-16-2008 

DIGEST 
Criminal Conspiracy:  Repeal of Statute 
Repeals Penal Code section 182, the criminal conspiracy statute. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 

History: 
This resolution is identical to 05-10-2000 and 06-13-2001, both of which were disapproved. 

Reasons: 
This resolution repeals Penal Code section 182, the criminal conspiracy statute.  This resolution 
should be approved in principle because inchoate conspiracy does not create social harm, denies 
due process, and does not prevent crime. 
 
Penal Code section 182 punishes “inchoate” conspiracy — that is, agreeing to commit a crime 
that never happens.  Most crimes are punished because they cause harm to society.  By contrast, 
inchoate conspiracy is not punished because it is itself socially harmful, but because it evidences 
an intent to do a socially harmful act.  (See, e.g., Martin J. King, Criminal Speech:  Inducement 
and the First Amendment, FBI Law Enforcement Bulletin (April 2008) [“the proscribed conduct 
in an inchoate offense is not prohibited because of its harmful effect but because it sufficiently 
demonstrates a purpose to act in furtherance of a criminal intent.”]).  This punishment of 
unfulfilled intent reveals a fundamental flaw that goes to the heart of criminalizing inchoate 
conspiracy:  it denies the possibility of changing one’s mind.  Criminal culpability depends on an 
assumption of free will, that the defendant actually chose to commit the crime (or at the very 
least to attempt it).  Conspiracy, by contrast, punishes even a defendant who ultimately would 
have decided not to go through with, or even attempt, the planned crime. 
 
Inchoate conspiracy also raises serious notice and due process concerns, given that what one 
“conspirator” believes is a harmless conversation with a third party can be converted into 
“conspiracy” by the overt act of that third party — even if that act is legal, and even if the 
defendant never knew about it.  Indeed, Justice Jackson once described the crime of inchoate 
conspiracy as “so vague that it almost defies definition,” and warned that “loose practice as to 
this offense constitutes a serious threat to fairness in our administration of justice.”  (Krulewitch 
v. United States (1949) 36 U.S. 440, 445-46  (Jackson, J., concurring)). 
 
Finally, the inchoate conspiracy statute does not make us safer or prevent crime.  A common 
argument in support of conspiracy is that certain crimes present a danger so imminent as to 
create a need to address them before they are even attempted.  But such high-risk situations are 
better addressed by identifying those concerns than by creating an inchoate version of every 
crime in the Penal Code.  This is how other jurisdictions address imminent harm, including most 
European countries.  It is also how California has addressed it:  The Legislature has criminalized 
specific behaviors that present a great risk of crime — such as, for example, possessing an 
unregistered firearm or a bomb — so that criminals can be apprehended before they commit 
further, violent crimes. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to repeal Penal Code §182: 
 

§182 1 
 (a) If two or more persons conspire: 2 
 (1) To commit any crime. 3 
 (2) Falsely and maliciously to indict another for any crime, or to procure another to 4 
be charged or arrested for any crime. 5 
 (3) Falsely to move or maintain any suit, action or proceeding. 6 
 (4) To cheat and defraud any person of any property, by any means which are in 7 
themselves criminal, or to obtain money or property by false pretenses or by false promises 8 
with fraudulent intent not to perform such promises. 9 
 (5) To commit any act injurious to the public health, to public morals, or to pervert 10 
or obstruct justice, or the due administration of the laws. 11 
 (6) To commit any crime against the person of the President or Vice President of 12 
the United States, the governor of any state or territory, any United States justice or judge, 13 
or the secretary of any of the executive departments of the United States. 14 
 They are punishable as follows: 15 
 When they conspire to commit any crime against the person of any official 16 
specified in paragraph (6), they are guilty of a felony and are punishable by imprisonment 17 
in the state prison for five, seven, or nine years. 18 
 When they conspire to commit any other felony, they shall be punishable in the 19 
same manner and to the same extent as is provided for the punishment of that felony.  If 20 
the felony is one for which different punishments are prescribed for different degrees, the 21 
jury or court which finds the defendant guilty thereof shall determine the degree of the 22 
felony defendant conspired to commit.  If the degree is not so determined, the punishment 23 
for conspiracy to commit the felony shall be that prescribed for the lesser degree, except in 24 
the case of conspiracy to commit murder, in which case the punishment shall be that 25 
prescribed for murder in the first degree. 26 
 If the felony is conspiracy to commit two or more felonies which have different 27 
punishments and the commission of those felonies constitute but one offense of 28 
conspiracy, the penalty shall be that prescribed for the felony which has the greater 29 
maximum term. 30 
 When they conspire to do an act described in paragraph (4), they shall be 31 
punishable by imprisonment in the state prison, or by imprisonment in the county jail for 32 
not more than one year, or by a fine not exceeding ten thousand dollars ($10,000), or both. 33 
 When they conspire to do any of the other acts described in this section, they shall 34 
be punishable by imprisonment in the county jail for not more than one year, or in the state 35 
prison, or by a fine not exceeding ten thousand dollars ($10,000) or both that imprisonment 36 
and fine. When they receive a felony conviction for conspiring to commit identity theft, as 37 
defined in Section 530.5, the court may impose a fine of up to twenty-five thousand dollars 38 
($25,000). 39 
 All cases of conspiracy may be prosecuted and tried in the superior court of any 40 
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county in which any overt act tending to effect such conspiracy shall be done. 41 
 (b) Upon a trial for conspiracy, in a case where an overt act is necessary to 42 
constitute the offense, the defendant cannot be convicted unless one or more overt acts are 43 
expressly alleged in the indictment or information, nor unless one of the acts alleged is 44 
proved; but other over acts not alleged may be given in evidence. 45 

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: National Lawyers Guild, Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing law:  Creates an additional crime of conspiracy when two or more persons conspire to 
do the acts enumerated in paragraphs 1 through 6 of paragraph (a) of Penal Code §182. 
 
This Resolution:  Will repeal Penal Code §182 and abolish the crime of conspiracy in California. 
 
The Problem:  The conspiracy charge in California is not needed for any legitimate purpose.  If a 
supposed conspirator has truly committed any real crime, the "conspirator" can be readily 
punished under other and fairer statutes.  Our laws are very broad as to definition of a principal 
in any criminal activity.  Further, we have very adequate and reasonable laws punishing even an 
attempt to commit any real crime, and punishing solicitation to commit a crime. 
 Conspiracy is an anticipatory, inchoate, non-crime type of criminal charge, subject to 
heavy abuse.  It is often used to punish mere speech and thought, and is used largely where 
actual criminality cannot be charged or proved.  No more is required than a supposed agreement, 
often an implied one, to commit a criminal act, plus an overt act in its furtherance (typically non-
criminal, such as making a telephone call or buying a plane ticket).  Moreover, when conspiracy 
is charged, each defendant is held responsible and can be found guilty for the actions and speech 
of each co-conspirator in asserted furtherance of the conspiracy.  Obviously, the evidentiary 
objection of hearsay becomes laughably irrelevant, and all the defendants can readily be sent 
sliding down the slippery slope to conviction. 
 Traditionally, conspiracy charges have been used often to damage or destroy free speech 
and popular movements.  For many years strikes by trade unions in England were regarded as 
criminal conspiracies.  All too readily, American prosecutors could, and often did, accuse 
unpopular political movements or persons of conspiring to overthrow the government. 
 Indeed, a conspiracy to commit any crime, even a misdemeanor or infraction, can be 
charged and punished to bootstrap a minor crime into a felony; and the minor crime itself need 
not be committed. 
 Clarence Darrow has said: 
 "Now, there is one beauty about a conspiracy case, there is one thing that made it 
valuable to ancient tyrants, and that makes it equally valuable to modern tyrants, and that is that 
you do not need much of any theory to carry it on, and this makes it possible for (the prosecutor) 
to try the case. 
 ". . . If there happens to be someone you are after, then you make a charge of conspiracy, 
and you are allowed to prove what the defendant said, and did, and what everyone else said and 
did over any length of time that you see fit . . . and there you get your conspiracy. 
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 "Conspiracy is the child of the Star Chamber Court of England, and it has come down to 
us, like most bad things ... from the remote past, without much modification. 
 ". . . (W)henever a political disturber was in someone's way, then they brought a charge 
of conspiracy". 
 
IMPACT STATEMENT: 
 
This proposed resolution will make Penal Code §§182.5, 183 and 184 moot and does not affect 
any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lawrence W. Steinberg, 10573 W. Pico 
Boulevard, #210, Los Angeles, CA 90064, (310) 451-9077, Lawsteinberg@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Tina Rasnow 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution proposes to eliminate Penal Code section 182, the crime of conspiracy.  The 
current statute serves a legitimate purpose in that it deters criminal activity, especially the type of 
criminal conduct that typically involves planning and sophistication.  The statute allows law 
enforcement to make an arrest prior to the offense reaching completion, thus potentially saving 
lives and preventing injuries to people and property.  The statute also seeks to ensure that those 
who plan to carry out an overt criminal act will not escape prosecution if no other criminal act 
was committed in the course of the conspiracy.   
 
Currently, if co-conspirators are found to be planning a terrorist attack, potentially endangering 
many lives, law enforcement can intervene to make arrests before any harm can be done.  
Eliminating this statute from our laws would put the citizens of California at greater risk of 
becoming victims of criminal activity.   



02-17-1 

RESOLUTION 02-17-2008 

DIGEST 
Nonambulatory Livestock:  Increased Penalties for Repeat Offense 
Amends Penal Code section 599f to exempt slaughterhouses from a ban on trading 
nonambulatory animals, and enhances penalties for repeatedly mistreating those animals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code section 599f to exempt slaughterhouses from a ban on 
trading nonambulatory animals, and enhances penalties for repeatedly mistreating those animals.  
This resolution should be disapproved because it would exempt slaughterhouses from any 
penalties for buying, selling or receiving nonambulatory animals, while keeping those penalties 
for stockyards and auctions, which would run counter to the statute’s purpose of prohibiting such 
trafficking. 
 
This resolution is similar to AB 2098, currently pending in the Assembly.  AB 2098, however, 
does not remove slaughterhouses from the ban on buying selling or receiving nonambulatory 
animals.  Rather, it removes a restriction that limited the ban to only those slaughterhouses “not 
inspected by the United States Department of Agriculture.”  If the strikethrough of the word 
“slaughterhouse” in this resolution was in error, and the intent of the deletion in this resolution is 
to similarly remove that restriction, the resolution should still be disapproved because it would 
subject the statute to preemption by federal regulation.  Current USDA regulations found at 
9 Code of Federal Regulations parts 309, 310, and 318 (“Prohibition of the Use of Specified Risk 
Materials for Human Food and Requirements for the Disposition of Non-Ambulatory Disabled 
Cattle; Prohibition of the Use of Certain Stunning Devices Used”) indicate the USDA’s intent to 
command the field of regulating the use and treatment of non-ambulatory cattle.  Although the 
scope of Penal Code section 599f is broader than “cattle,” it seems likely that the language in 
section 599f limiting its scope to those slaughterhouses “not inspected by the United States 
Department of Agriculture” is meant to avoid such preemption. 
 
This resolution is similar to AB No. 2098 (Krekorian) now pending in the Assembly. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Penal Code Section 599f to read as follows: 
 

§599f 1 
(a) No slaughterhouse that is not inspected by the United States Department of 2 

Agriculture, stockyard, or auction shall buy, sell, or receive a nonambulatory animal. 3 
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 (b) No slaughterhouse, stockyard, auction, market agency, or dealer shall hold a 4 
nonambulatory animal without taking immediate action to humanely euthanize the animal 5 
or to humanely remove the animal from the premises. 6 
 (c) While it is in transit or on the premises of a stockyard, auction, market agency, 7 
dealer, or slaughterhouse, a nonambulatory animal may not be dragged at any time, or 8 
pushed with equipment at any time, but shall be moved with a sling or on a stoneboat or 9 
other sled-like or wheeled conveyance. 10 
 (d) A first violation of this section is a misdemeanor punishable by a fine of up to 11 
$1,000.00 and imprisonment of up to one year. Second or subsequent violations may at the 12 
discretion of the Court be punishable as a misdemeanor or a felony with fines in excess of 13 
$1,000.00 per occurrence and imprisonment of in excess of one year. 14 
 (e) As used in this section, “nonambulatory” means unable to stand and walk 15 
without assistance. 16 
 (f) As used in this section, “animal” means live cattle, swine, sheep, or goats. 17 
 (g) As used in this section, “humanely euthanized” means to kill by a mechanical, 18 
chemical, or electrical method that rapidly and effectively kills and renders the animal 19 
insensitive to pain. 20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Currently, the law provides only a misdemeanor designation concerning 
transacting in “downed” or nonambulatory animals. There are no specification as to punishment 
and the current law is not a sufficient deterrent to such activity.   
 
This Resolution: Further defines prohibited acts and resulting punishment. 
 
The Problem:  Transacting in any manner with “downed” or nonambulatory animals is inherently 
cruel.  Unless sold at the moment of birth, such an animal has already been injured and is 
therefore unable to stand.  To handle or trade such an animal in any manner will cause 
unnecessary pain and is by definition cruel.  In addition, merely rendering an animal insensitive 
to pain is not sufficient.  It is, for example, cruel to cut off limbs in preparation for food 
consumption prior to the animal actually being dead even though that animal may be 
anesthetized and thus “insensitive to pain” which could be found to comply with the current 
statute.  It is therefore necessary to further define prohibited acts and resulting punishment 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite 
K, Santa Barbara, California  93101; 805/963-8621; FAX 805/962-9981; BtJpps@aol.com  
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RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
Bar Association of San Francisco is not yet persuaded that this resolution has identified a 
problem statewide which requires a solution.  Further, if there is a problem, and therefore a 
solution is required, BASF is unpersuaded that increasing criminal penalties is the correct 
solution.  We see proposals to increase penalties for crimes as popular, but not necessarily most 
effective.  We would disapprove and hope that alternative “solutions” if truly necessary would be 
considered.  BASF recommends swift and sure investigation, apprehension, and conviction, with 
commensurate swift and sure punishment, as the appropriate solution if there truly is a problem.  
Throwing “felony” at a problem may be the easy response, but it is rarely the correct answer. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
In seeking to generally protect against cruelty to animals, this resolution is extremely broad and, 
at the same time, limiting.  It appears to provide for the prevention of cruelty to animals on a 
general scale while other laws currently in place protect only cruelty to horses or dogs owned by 
peace officers.  However, this resolution fails to adequately define “animal,” so as to eliminate 
ambiguity as to whom this law would apply.  Further, this resolution is vague as to the 
punishment for a second and/or subsequent offense. As this resolution touches on an important 
trend in common culture (prevention of heinous and cruel acts to animals) and attempts to 
provide needed protection for all animals as opposed to just horses and dogs owned by peace 
officers, the SDCBA may reconsider its support if the resolution is amended to more fully define 
“animal” or the “animals” sought to be protected and is revised to provide a definitive 
punishment for second or subsequent offenses as opposed to a discretionary punishment as 
currently drafted.  
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RESOLUTION 02-18-2008 
 

DIGEST 
Corrections: Establishment of  Sentencing Commission 
Adds Penal Code section 1171 to establish a sentencing commission. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.   
 
Reasons:  
This resolution adds Penal Code section 1171 to establish a sentencing commission. This 
resolution should be approved in principle because California needs a regulatory body that bears 
primary responsibility for collecting and analyzing statewide sentencing data, and for developing 
statewide sentencing policies.  
 
In 1976, California enacted the Determinate Sentencing Law which provides that sentencing is 
punishment, rather than rehabilitation. The law divides crimes into categories with each category 
setting a low, middle, and high sentence. Judges setting the middle term could then apply 
mitigating and aggravating factors to sentence the low or high terms. The law also provides for 
the mandatory parole of felons. The result has been an overcrowded prison system, too many 
prisoners and too few correctional officers, racial inequalities, high recidivism among parolees, 
and out-of-control spending. 
 
The purpose of the sentencing commission is to improve the collection and analysis of 
sentencing data.  It is also to ensure that California sentencing is based on sound, data-driven, 
and rational sentencing policy, and to assist lawmakers in dealing with the correctional budget. 
In addition, the sentencing commission should also be tasked with dealing with the parole 
revocation system, the high number of people who return to prison on parole violations, and the 
lack of openness in the process. 
 
Twenty-two states have sentencing commissions, as does the federal government and the District 
of Columbia.  California has consistently refused to implement sentencing commissions with 
three vetoes by governors and rejection from four legislative committees.  In the meantime, the 
federal government has taken over the prison medical system, is overseeing the parole revocation 
system, and is threatening to put a cap on the prison population.  A sentencing commission is an 
opportunity to address our sentencing structure and take back control of our prison system. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add sections 1171, 1171.1, 1171.2, 1171.3, 1171.4 and 1171.5 to the 
Penal Code to read as follows: 
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§1171.   1 
There is hereby established in state government the  California Sentencing Commission.  2 
The commission shall consist of 16 members, one of whom the Governor shall appoint as 3 
chairperson.  4 
 (a) The following four members are ex officio members:  5 
 (1) The Attorney General.  6 
 (2) The Director of Corrections.  7 
 (3) The Director of Finance.  8 
 (4) The State Public Defender.  9 
 (b) The Governor shall appoint six members as follows:  10 
 (1) One prosecuting attorney.  11 
 (2) One chief of police or sheriff.  12 
 (3) One public member who is not and has not ever been an attorney, judge, or law 13 
enforcement officer.  14 
 (4) One person who is serving as an adult parole or probation officer, or who has 15 
served in that capacity.  16 
 (5) One retired member of the California Supreme Court or a California Court of 17 
Appeal.  18 
 (6) One public member.  19 
 (c) The Speaker of the Assembly shall appoint three members as follows:  20 
 (1) One public member who is not and has not ever been an  21 
attorney, judge, or law enforcement officer.  22 
 (2) One prosecuting attorney.  23 
 (3) One public member who is currently active in criminology research or academia 24 
in California.  25 
 (d) The Senate Committee on Rules shall appoint three members as follows:  26 
 (1) One public member who is not and has not ever been an attorney, judge, or law 27 
enforcement officer.  28 
 (2) One public defender.  29 
 (3) One faculty member of a law school within this state.  30 
 (e) All members of the commission, except ex officio members,  shall serve terms 31 
of four years and until their successors are  appointed and confirmed.  However, of the 32 
initial members, those  designated in paragraphs (1) and (2) of subdivision (b), paragraph  33 
(1) of subdivision (c), and paragraph (1) of subdivision (d) shall be  appointed for terms of 34 
four years; those designated in paragraphs  (3) and (4) of subdivision (b), paragraph (2) of 35 
subdivision (c), and  paragraph (2) of subdivision (d) shall be appointed for terms of  three 36 
years; and those designated in paragraphs (4) and (5) of  subdivision (b), paragraph (3) of 37 
subdivision (c), and paragraph (3)  of subdivision (d) shall be appointed for terms of two 38 
years.  39 
 (f) The members of the commission shall be reimbursed for travel and other 40 
expenses actually and necessarily incurred by them in the performance of their duties 41 
under this article.  In addition, each member of the commission shall receive in 42 
compensation the amount of $2,000.00 per meeting actually attended.  Said compensation 43 
is for attendance, preparation and travel to and from such meeting.  If the member is a full-44 
time employee of a public agency and is compensated for participation in the work of the 45 
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commission, the compensation described herein shall be paid to his or her public agency 46 
employer.  47 
 (g) There shall also be a Judicial Advisory Committee, composed of  four superior 48 
court judges and two appellate court judges to be  appointed by the Judicial Council.  The 49 
advisory committee shall  assist the commission in such ways as the commission 50 
determines.  51 
  52 
1171.1.  53 
The commission shall appoint an executive director and a  chief of research both of whom 54 
shall be exempt from civil service  classification.  The commission shall employ a full-time 55 
staff, who  shall be civil service employees.  The staff shall be of sufficient size and with 56 
sufficient resources to accomplish the duties of the  commission.  57 
 58 
1171.2. 59 
 (a) The commission shall devise sentencing guidelines.  60 
 (b) The commission shall review the history of determinate and  indeterminate 61 
sentencing in this state, including constitutional  questions that have been considered by 62 
the courts, and shall consider  an expansion of the use of indeterminate sentencing for 63 
violent  offenders.  The commission shall also review and and establish a committee to 64 
study a full  indeterminate sentencing scheme. 65 
 (c) The commission shall use existing minimum terms as a guideline for setting 66 
new minimums.  67 
 (d) The commission shall devise a system of granting and rescinding sentence 68 
credits based upon individual inmate treatment plans.  69 
 (e) The commission shall regularly monitor and conduct studies on  the prison 70 
system's present and future capacity, and make these  reports available to the Legislature, 71 
the Governor, and the public.  The commission shall take prison system capacity into 72 
account as one  of the factors in devising its sentencing guidelines, and shall  accompany 73 
any reports or recommendations to the Legislature on  sentencing guidelines with figures 74 
on the impact they will have on  prison population and prison capacity.  75 
 (f) The commission shall analyze legislation that would modify sentencing and 76 
provide data and recommendations to the Legislature.  77 
 78 
1171.3.  79 
By January 1, 2010, the commission shall submit to the  Legislature a report containing the 80 
sentencing guidelines developed  pursuant to subdivision (a) of Section 1171.2.  In 81 
preparing the report, the commission may hold hearings and shall consider the  comments 82 
of legislators and members of the public.  Every two years  the commission may 83 
recommend to the Legislature revisions or  modifications to the sentencing guidelines.  If 84 
implementation would  result in exceeding the capacity of the correctional facilities, then  85 
the commission shall accompany its recommendations with additional  revisions and 86 
modifications that are consistent with the capacity of  the correctional facilities. 87 
 88 
1171.4.  89 
The sentencing guidelines of the commission shall not apply retrospectively.  90 
 91 
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1171.5.  92 
Each county may form a sentencing commission for the purpose of establishing sentencing 93 
guidelines for county jail sentences for misdemeanors.94 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Current California law, the Determinate Sentencing Act of 1976, has led the state 
into a dysfunctional and inequitable application of sentencing for criminal offenses. 
 
This Resolution: Establishes a Sentencing Commission to help gather information about 
California’s sentencing structure. 
 
The Problem: California's prison system is in a state of crisis. 
 
While there are many reasons for this crisis, a major factor is California's Determinate 
Sentencing Law, passed in 1976, which reduced judicial discretion in sentencing for various 
criminal acts. 
 
Over the last three decades, the California legislature has added changes and enhancements to 
determinate sentencing.  Those changes have created a complex, inconsistent and expensive 
sentencing structure. 
 
The sentences given as a result of determinate sentencing along with the appetite of legislators 
and the public for increasingly long fixed sentences, exemplified by the three-strikes law, have 
led to severe overcrowding in state prisons. 
 
As part of his effort to resolve the budget crisis of 2008, Governor Schwarznegger has proposed 
early release of 22,000 prisoners convicted of non-violent crimes.  In considering this proposed 
release, it raises the question as to whether the initial sentences were too long. 
 
A sentencing commission could help with that question by gathering information about 
California's sentencing structure.  After that information has been collected and analyzed, the 
commission can make proposals to ensure that sentences for criminal actions in California are 
both rational and based on empirical evidence. 
 
There have been several attempts to create a sentencing commission over the last 15 years, all of 
which have been vetoed by the governor at the time.  The Little Hoover Commission in 2006 
recommended such a commission.  Governor Schwarznegger has also joined in that 
recommendation.   
 
With this support and because of the budget crisis and overcrowding in prisons, the state is now 
ready to move towards a sentencing commission. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR: Richard P. Koch, 760 Market Street, #524, San Francisco, CA 94102, voice 415-
397-1060, fax 415-397-3077, email message: rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch  
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RESOLUTION 02-19-2008 
 

DIGEST 
Misdemeanor Diversion: Statewide Application 
Amends Penal Code section 1001.2 to make misdemeanor diversion uniformity available 
statewide. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 03-04-04 and 03-17-07, both of which were approved. 
 
Reasons: 
This resolution amends Penal Code section 1001.2 to make misdemeanor diversion available 
statewide. This resolution should be approved in principle because of the need for fairness in the 
availability and application of misdemeanor diversion. 
  
Diversion is the process in which prosecution of a misdemeanor offense can be postponed at any 
point in the proceeding from the charge to adjudication. While there are specific eligibility 
criteria, each county has the option of adopting diversion by ordinance. Even if the county adopts 
diversion, diversion can only be approved by the district attorney. The law does not allow the 
defendant a statutory right to diversion. 
 
Current law allows the district attorney in each county to approve any diversion program used in 
that county.  This results in some counties having no diversion program at all while a contiguous 
county has such a program.  For example, in San Francisco County, almost all first offense 
misdemeanants are presumptively diversion-eligible.  In the neighboring county of San Mateo, 
diversion is generally not available. The result is that a defendant in one county may receive a 
fine or jail sentence while another defendant in an adjacent county, arrested for the same 
misdemeanor under similar factual circumstances, is eligible for diversion.  
 
While the courts have ruled that this diversity does not violate equal protection or the separation 
of powers (Davis v. Municipal Court (1988) 46 Cal.3d 64), fairness requires the equal and 
consistent application of diversion throughout the state. This resolution would eliminate the 
district attorney’s ability to disapprove of diversion programs in his or her county, which is a 
present impediment to statewide implementation. This uniform application of a statewide statute 
is necessary in order to provide equal protection under the law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Penal Code section 1001.2 to read as follows: 
 

§  1001.2 1 
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 (a) This chapter shall not apply to any pretrial diversion or post trial programs for 2 
the treatment of problem drinking or alcoholism utilized for persons convicted of one or 3 
more offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code 4 
or to pretrial diversion programs established pursuant to Chapter 2.5 (commencing with 5 
Section 1000) of this title nor shall this chapter be deemed to authorize any pretrial 6 
diversion or post trial programs for persons alleged to have committed violation of Section 7 
23152 or 23153 of the Vehicle Code. 8 
  (b) The district attorney of each county shall review annually any diversion 9 
program established pursuant to this chapter, and no program shall continue without the 10 
approval of the district attorney. 11 

No person shall be diverted under a program unless it has been approved by the 12 
district attorney. Nothing in this subdivision shall authorize the prosecutor to determine 13 
whether a particular defendant shall be diverted.14 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Under existing law, local prosecutors must approve programs for misdemeanor 
diversion.  Some counties have no misdemeanor diversion programs whatsoever.  For example, a 
first offense of shoplifting ban in San Francisco will result in diversion.  Such an offense, if 
committed on the other side of the street in San Mateo County results in conviction with possible 
penalties of fine and imprisonment. 
 
This Resolution:   This resolution makes misdemeanor diversion available statewide.   
 
The Problem: This is simply a matter of equal protection of the laws. 
 This resolution was passed twice previously by the Conference of Delegates in presently 
this form.  It was not presented adequately to the legislation.  Thus, we renew. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
  
AUTHOR AND PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, fax: (415) 957-1777, e-mail:  
Bigelaw@ix.netcom.com. 
 
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen 
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RESOLUTION 02-20-2008 

DIGEST 
Animal Abuse: Enhancement of Penalties for Non-Canine Animal Fighting 
Amends Penal Code sections 597b and 597c, and adds section 597ca, to increase penalties for 
involvement with animal fighting and provide for forfeiture of involved property. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 597b and 597c, and adds section 597ca, to increase 
penalties for involvement with animal fighting and provide for forfeiture of involved property.  
This resolution should be disapproved because it changes these statutes to treat spectators the 
same as those who participate actively in the animal fighting.   
 
The existing statute punishes participation in an animal fight as a one-year misdemeanor (Pen. 
Code, § 597b), and observing an animal fight as a six-month misdemeanor (Pen. Code, § 597c).  
(See Pen. Code, § 19 [except where different punishment prescribed by statute, misdemeanor 
carries six-month maximum].)  This resolution treats both the same, providing that observing an 
animal fight shall be “punishable in the same manner as a violation of section 597b,” as either a 
one-year misdemeanor or a felony.  The resolution also deletes a section of 597b that clarifies 
that aiding and abetting a violation of the statute must “consist of something more than merely 
being present or a spectator at a place where a violation of this section is occurring.”  In other 
words, under the resolution, a spectator not only receives the same punishment as a participant, 
but may simply be prosecuted as a participant.  More culpable parties should instead be punished 
more severely. 
 
In addition, the resolution provides for a one-year “enhancement” for each minor accompanying 
a person charged as a spectator.  An “enhancement” is an additional term added to the base term 
of a felony under the Determinate Sentencing Law.  (Cal. Rules of Court, rule 4.405(3)).  It is 
unclear how such an enhancement could be applied if the spectator offense is charged as a 
misdemeanor.  
 
The resolution also removes the court’s discretion to depart downward from a 2-, 3- or 4-year 
felony sentence for repeat violations “in unusual circumstances in which the interests of justice 
would be better served by the imposition of a lesser sentence.”  It is unclear why removing the 
court’s sentencing discretion would be justified.  Finally, the resolution provides for forfeiture of 
property involved in an animal fight in a way that would conflict with the existing forfeiture 
statute for such property, Penal Code section 597aa. 
 
TEXT OF LEGISLATION 

 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
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legislation be sponsored to amend Penal Code sections 597b and 597c and to add Penal Code 
section 597ca to read as follows: 
 

§597b 1 
 (a)  Except as provided in subdivisions (b) and (c), any person who, for 2 
amusement or gain, causes any bull, bear, or other animal, not including any dog, to fight 3 
with like kind of animal or creature, or causes any animal, including any dog, to fight with 4 
a different kind of animal or creature, or with any human being, or who, for amusement or 5 
gain, worries or injures any bull, bear, dog, or other animal, or causes any bull, bear, or 6 
other animal, not including any dog, to worry or injure each other, or any person who 7 
permits the same to be done on any premises under his or her charge or control, or any 8 
person who aids or abets the fighting or worrying of an animal or creature, is guilty of a 9 
misdemeanor a public offense punishable by imprisonment in a county jail for a period not 10 
to exceed one year, or by imprisonment in the state prison, by a fine not to exceed five 11 
thousand dollars ($5,000), or by both that imprisonment and fine. 12 
 (b)  Any person who, for amusement or gain, causes any cock to fight with 13 
another cock or with a different kind of animal or creature or with any human being; or 14 
who, for amusement or gain, worries or injures any cock, or causes any cock to worry or 15 
injure another animal; and any person who permits the same to be done on any premises 16 
under his or her charge or control, and any person who aids or abets the fighting or 17 
worrying of any cock is guilty of a misdemeanor a public offense punishable by 18 
imprisonment in a county jail for a period not to exceed one year, or by imprisonment in 19 
the state prison, by a fine not to exceed five thousand dollars ($5,000), or by both that 20 
imprisonment and fine. 21 
 (c)  A second or subsequent conviction of this section is a misdemeanor or a 22 
felony punishable by imprisonment in a county jail for a period not to exceed one year or 23 
the state prison for 16 months, two, or three, or four years, and by a fine not to exceed 24 
twenty-five thousand dollars ($25,000), or by both that imprisonment and fine., except in 25 
unusual circumstances in which the interests of justice would be better served by the 26 
imposition of a lesser sentence. 27 
 (d)  For the purposes of this section, aiding and abetting a violation of this section 28 
shall also consist of something more than merely include being present or a spectator at a 29 
place where a violation of this section is occurring. 30 
 31 
§597c 32 
 (a)  Any person who is knowingly present as a spectator at any place, building, or 33 
tenement for an exhibition of animal fighting, or who provides, or arranges to provide, or 34 
who makes available, any place, building, or tenement for an exhibition of animal fighting, 35 
or who is knowingly present at that exhibition or is knowingly present where preparations 36 
are being made for the acts described in subdivision (a) or (b) of Section 597b, is guilty of 37 
a misdemeanor. a public offense punishable in the same manner as a violation of section 38 
597b. 39 
 (b)  Any person who is knowingly present as a spectator at any place, building, or 40 
tenement for an exhibition of animal fighting is intended to occur or is occurring, and who, 41 
at such time, has a minor in his or her care and custody at the place, building, or tenement 42 
where an exhibition of animal fighting is intended to occur or is occurring, shall receive, in 43 
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addition to the sentence imposed by the court, a one-year enhancement for each such 44 
minor.  This enhancement shall be in addition to any other enhancement the court is 45 
required to impose. 46 
 (c)  All property, real or personal, used in connection with a violation of section 47 
597b, shall be subject to forfeiture to the state.  The district attorney shall prosecute a 48 
forfeiture action in the county in which the crime occurred.  A conviction, whether by plea 49 
of guilty or no contest, or after trial, shall be conclusive in a forfeiture action against the 50 
person convicted, and the court in which the plea or judgment of conviction was entered 51 
shall enter summary judgment accordingly.  If the forfeiture action is brought against a 52 
person other than, or in addition to, a person convicted of violating section 597b, such 53 
forfeiture action shall proceed in the same manner as a forfeiture action brought under 54 
Division 10, Chapter 8, commencing with section 11469, of the Health and Safety Code. 55 
 56 
§597ca 57 
 (a)  Any person who manufactures, possesses, gives away, lends, or imports into 58 
this state any paraphernalia intended to be used or used in connection with the fighting of 59 
animals, either between animals, or between animals and human beings, or both, shall be 60 
guilty of a felony and shall be punished by imprisonment in the state prison for sixteen 61 
months, two years, or three years, or by a fine not to exceed twenty-five thousand dollars 62 
($25,000), or both that imprisonment and fine. 63 
 (b)  For the purpose of this section, “paraphernalia” shall include any hardware, 64 
instrument, or device of any kind that is attached or affixed to one or more animals or 65 
human beings for the purpose of facilitating a fight between such animals, or between any 66 
animal or animals and human beings, where the intentional infliction on another animal or 67 
animals of any pain, injury, mutilation, or death is involved.68 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Current law makes it unlawful for any person, for amusement or gain, to cause 
animals, except dogs, to fight, punishable as a misdemeanor for a first conviction.  A second 
conviction can be a misdemeanor or felony.  The law also makes it punishable as a misdemeanor 
for spectators to be present at an exhibition of animal fighting. 
 
This Resolution:   The proposed legislation would make a violation of the statute punishable as a 
misdemeanor or felony a first conviction.  It would also provide an enhancement if minors are 
present.  The proposed legislation would also subject property used in connection with animal 
fighting events to forfeiture to the state. 
 
The Problem: Gladiator animal fights always resulting in severe pain and death to one or more of 
the animals for amusement are on the rise nationally.  To many in our society, such animals are 
nothing more than personal property and entitled to be treated no differently than any other kind 
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of property one might use for enjoyment and simply discard.  The fact that these animals are 
subjected to extreme pain and death enhances the enjoyment of these predators. 
 On February 28, 2008, in San Mateo County, two people were arrested on animal cruelty 
charges when it was discovered that they had promoted cockfighting exhibitions.  Paraphernalia 
of the “sport” was confiscated, which included razors, syringes, and drugs used to enhance the 
fighting abilities of these animals.  One of those arrested was a juvenile.  This case is set for a 
preliminary hearing on March 10, 2008. 
 Unless statutory protections of animals are expanded to reach and address the increasing 
problem of human exploitation of animals that always results in unnecessary and extreme pain 
and death to the animals as pure enjoyment to the spectator, the problem will only worsen. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Paul M. Davis, Esq., 448 Ignacio Blvd. 
#201, Novato, California 94949.  Telephone:  (650) 349-0700 or email 
pmd@davislawoffice.com.. 
 
RESPONSIBLE FLOOR DELEGATE: Paul M. Davis 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
The Bar Association of San Francisco opposes Resolution 02-20 for the same reasons it opposes 
Resolutions 02-13 and 02-15. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution seeks to increase the punishment for a crime that occurred in San Mateo.  Passing 
laws because of a particular instance, as suggested by the proponents here, has created 
unworkable laws with unforeseen negative consequences.  Creating new felonies when there is 
no room in state prison for any new felons is disingenuous at best.  As a practical matter, the 
cases will remain misdemeanors.  There is no showing that the present law is inadequate for its 
intended purpose. 
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RESOLUTION 02-21-2008 
 

DIGEST 
Death Penalty: Elimination 
Amends Penal Code sections 37, 128, 190.2, 219 and 4500 and Military and Veterans Code 
section 1672 to eliminate the death penalty as a sentencing alternative in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 04-03-03 and 03-06-07, both of which were approved. 
 
Reasons: 
This resolution amends Penal Code sections 37, 128, 190.2, 219 and 4500 and Military and 
Veterans Code section 1672 to eliminate the death penalty as a sentencing alternative in criminal 
cases. The resolution should be approved in principle because of the risks of a wrongful 
conviction, failure of any deterrent effect of a death penalty, and the burden on the state in the 
administration of executions. 
 
It is apparent in the criminal justice system that innocent people will be convicted.  The National 
Council to Abolish the Death Penalty has reported that at least 120 people on death row have 
been released, based on findings of factual innocence.  Once a life is taken in an execution, it is 
too late to correct a mistaken conviction.  The legitimacy of the system is vastly undermined 
where a miscarriage of justice occurs.   
 
It has never been illustrated that the death penalty is a deterrent.  A 1996 study by Radelet & 
Akers, as reported by the Death Penalty Information Center, indicated that 84% of leading 
academic criminologists reject the proposition that the death penalty deters crime.  No state that 
imposes and carries out executions has demonstrated that the death penalty deters homicides.  In 
fact, studies have consistently failed to demonstrate that the death penalty deters crime any more 
than any other type of sentence.  The death penalty’s only benefit would appear to be its 
satisfaction of the natural desire for retribution. 
 
The costs to California of administering the death penalty are high.  The costs to the state of 
seeking, imposing, and enforcing the death penalty may be as high as $2,000,000 for each 
execution, which figure includes the costs of a trial, incarceration on death row, appeals and the 
actual carrying out of the penalty.  A 2005 study by the Los Angeles Times reported that the cost 
of housing an inmate on death row is approximately $90,000 per year. This cost is far greater 
than the housing cost of a prisoner not on death row, which has been estimated by the California 
Department of Corrections & Rehabilitation to be only some $28,000 per year. 
 
It should be noted that the word “death” has apparently been inadvertently stricken at lines 30 
and 40 of the resolution. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code sections 37, 128, 190.2, 219 and 4500, and Military and 
Veterans Code section 1672 to read as follows: 
 

§ 37 1 
 (a) Treason against this state consists only in levying war against it, adhering to its enemies, or 2 
giving them aid and comfort, and can be committed only by persons owing allegiance to the state. The 3 
punishment of treason shall be death or  life imprisonment without possibility of parole. The penalty 4 
shall be determined pursuant to Sections 190.3 and 190.4. 5 
 (b) Upon a trial for treason, the defendant cannot be convicted unless upon the testimony of 6 
two witnesses to the same overt act, or upon confession in open court; nor, except as provided in 7 
Sections 190.3 and 190.4, can evidence be admitted of an overt act not expressly charged in the 8 
indictment or information; nor can the defendant be convicted unless one or more overt acts be 9 
expressly alleged therein. 10 
 11 
§  128. 12 
 Every person who, by willful perjury or subornation of perjury procures the conviction and 13 
execution of any innocent person, is punishable by death or  life imprisonment without possibility of 14 
parole. The penalty shall be determined pursuant to Sections 190.3 and 190.4. 15 
 16 
§  190.2. 17 
 (a) The penalty for a defendant who is found guilty of murder in the first degree is death or 18 
imprisonment in the state prison for life without the possibility of parole if one or more of the 19 
following special circumstances has been found under Section 190.4 to be true: 20 
 (1) The murder was intentional and carried out for financial gain. 21 
 (2) The defendant was convicted previously of murder in the first or second degree. For the 22 
purpose of this paragraph, an offense committed in another jurisdiction, which if committed in 23 
California would be punishable as first or second degree murder, shall be deemed murder in the first 24 
or second degree. 25 
 (3) The defendant, in this proceeding, has been convicted of more than one offense of murder 26 
in the first or second degree. 27 
 (4) The murder was committed by means of a destructive device, bomb, or explosive planted, 28 
hidden, or concealed in any place, area, dwelling, building, or structure, and the defendant knew, or 29 
reasonably should have known, that his or her act or acts would create a great risk of death to one or 30 
more human beings. 31 
 (5) The murder was committed for the purpose of avoiding or preventing a lawful arrest, or 32 
perfecting 33 
or attempting to perfect, an escape from lawful custody. 34 
country of origin. 35 
 36 
 (6) The murder was committed by means of a destructive device, bomb, or explosive that 37 
the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed or 38 
delivered, and the defendant knew, or reasonably should have known, that his or her act or acts 39 
would create a great risk of death to one or more human beings. 

 
40 
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 (7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 41 
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 830.12, 42 
who, while engaged in the course of the performance of his or her duties, was intentionally killed, 43 
and the defendant knew, or reasonably should have known, that the victim was a peace officer 44 
engaged in the performance of his or her duties; or the victim was a peace officer, as defined in 45 
the above-enumerated sections, or a former peace officer under any,of those sections, and was 46 
intentionally killed in retaliation for the performance of his or her official duties. 47 
 (8) The victim was a federal law enforcement officer or agent who, while engaged in the 48 
course of the performance of his or her duties, was intentionally killed, and the defendant knew, 49 
or reasonably should have known, that the victim was a federal law enforcement officer or agent 50 
engaged in the performance of his or her duties; or the victim was a federal law enforcement 51 
officer or agent, and was intentionally killed in retaliation for the performance of his or her 52 
official duties. 53 
 (9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in the 54 
course of the performance of his or her duties, was intentionally killed, and the defendant knew, 55 
or reasonably should have known, that the victim was a firefighter engaged in the performance of 56 
his or her duties. 57 
 (10) The victim was a witness to a crime who was intentionally killed for the purpose of 58 
preventing his or her testimony in any criminal or juvenile proceeding, and the killing was not 59 
committed during the commission or attempted commission, of the crime to which he or she was 60 
a witness; or the victim was a witness to a crime and was intentionally killed in retaliation for his 61 
or her testimony in any criminal or juvenile proceeding. As used in this paragraph, "juvenile 62 
proceeding" means a proceeding brought pursuant to Section 602 or 707 of the Welfare and 63 
Institutions Code. 64 
 (11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or 65 
assistant prosecutor of any local or state prosecutor's office in this or any other state, or of a 66 
federal prosecutor's office, and the murder was intentionally carried out in retaliation for, or to 67 
prevent the performance of, the victim's official duties. 68 
 (12) The victim was a judge or former judge of any court of record in the local, state, or 69 
federal system in this or any other state, and the murder was intentionally carried out in retaliation 70 
for, or to prevent the performance of, the victim's official duties. 71 
 (13) The victim was an elected or appointed official or former official of the federal 72 
government, or of any local or state government of this or any other state, and the killing was 73 
intentionally carried out in retaliation for, or to prevent the performance of, the victim's official 74 
duties. 75 
 (14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional 76 
depravity. As used in this section, the phrase "especially heinous, atrocious, or cruel, manifesting 77 
exceptional depravity" means a conscienceless or pitiless crime that is unnecessarily torturous to 78 
the victim. 79 
 (15) The defendant intentionally killed the victim by means of lying in wait. 80 
 (16) The victim was intentionally killed because of his or her race, color, religion, 81 
 (17) The murder was committed while the defendant was engaged in, or was an 82 
accomplice in, the commission of, attempted commission of, or the immediate flight after 83 
committing, or attempting to commit, the following felonies: 84 
 (A) Robbery in violation of Section 211 or 212.5. 85 
 (B) Kidnapping in violation of Section 207, 209, or 209.5. 86 
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 (C) Rape in violation of Section 261. 87 
 (D) Sodomy in violation of Section 286. 88 
 (E) The performance of a lewd or lascivious act upon the person of a child under the age 89 
of 14 years in violation of Section 288. 90 
 (F) Oral copulation in violation of Section 288a. 91 
 (G) Burglary in the first or second degree in violation of Section 460. 92 
 (H) Arson in violation of subdivision (b) of Section 451. 93 
 (I) Train wrecking in violation of Section 219. 94 
 (J) Mayhem in violation of Section 203. 95 
 (K) Rape by instrument in violation of Section 289. 96 
 (L) Carjacking, as defined in Section 215. 97 
 (M) To prove the special circumstances of kidnapping in subparagraph (B), or arson in 98 
subparagraph (H), if there is specific intent to kill, it is only required that there be proof of the 99 
elements of those felonies. If so established, those two special circumstances are proven even if 100 
the felony of kidnaping or arson is committed primarily or solely for the purpose of facilitating 101 
the murder. 102 
 (18) The murder was intentional and involved the infliction of torture. 103 
 (19) The defendant intentionally killed the victim by the administration of poison. 104 
 (20) The victim was a juror in any court of record in the local, state, or federal system in 105 
this or any other state, and the murder was intentionally carried out in retaliation for, or to prevent 106 
the performance of, the victim's official duties. 107 
 (21) The murder was intentional and perpetrated by means of discharging a firearm from a 108 
motor vehicle, intentionally at another person or persons outside the vehicle with the intent to 109 
inflict death. For purposes of this paragraph, "motor vehicle" means any vehicle as defined in 110 
Section 415 of the Vehicle Code. 111 
 (22) The defendant intentionally killed the victim while the defendant was an active 112 
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the 113 
murder was carried out to further the activities of the criminal street gang. 114 
 (b) Unless an intent to kill is specifically required under subdivision (a) for a special 115 
circumstance enumerated therein, an actual killer, as to whom the special circumstance has been 116 
found to be true under Section 190.4, need not have had any intent to kill at the time of the 117 
commission of the offense which is the basis of the special circumstance in order to suffer death 118 
or confinement in the state prison for life without the possibility of parole. 119 
  (c) Every person, not the actual killer, who, with the intent to kill, aids, abets, counsels, 120 
commands, induces, solicits, requests, or assists any actor in the commission of murder in the first 121 
degree shall be punished by death or imprisonment in the state prison for life without the 122 
possibility of parole if one or more of the special circumstances enumerated in subdivision (a) has 123 
been found to be true under Section 190.4. 124 
  (d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 125 
reckless indifference to human life and as a major participant, aids, abets, counsels, commands, 126 
induces, solicits, requests, or assists in the commission of a felony enumerated in paragraph (17) 127 
of subdivision (a) which results in the death of some person or persons, and who is found guilty 128 
of murder in the first degree therefor, shall be punished by death or imprisonment in the state 129 
prison for life without the possibility of parole if a special circumstance enumerated in paragraph 130 
(17) of subdivision (a) has been found to be true under Section 190.4. 131 
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The penalty shall be determined as provided in this section and Sections 190.1, 190.3, 190.4, and 132 
190.5. 133 
 134 
§ 219.  135 
  Every person who unlawfully throws out a switch, removes a rail, or places any 136 
obstruction on any railroad with the intention of derailing any passenger, freight or other train, car 137 
or engine and thus derails the same, or who unlawfully places any dynamite or other explosive 138 
material or any other obstruction upon or near the track of any railroad with the intention of 139 
blowing up or derailing any such train, car or engine and thus blows up or derails the same, or 140 
who unlawfully sets fire to any railroad bridge or trestle over which any such train, car or engine 141 
must pass with the intention of wrecking such train, car or engine, and thus wrecks the same, is 142 
guilty of a felony and punishable with death or imprisonment in the state prison for life without 143 
possibility of parole in cases where any person suffers death as a proximate result thereof, or 144 
imprisonment in the state prison for life with the possibility of parole, in cases where no person 145 
suffers death as a proximate result thereof. The penalty shall be determined pursuant to Sections 146 
190.3 and 190.4. 147 
 148 
§ 4500.  149 
  Aggravated assault by life prisoner; Punishment; Assault outside prison 150 
Every person while undergoing a life sentence, who is sentenced to state prison within this state, 151 
and who, with malice aforethought, commits an assault upon the person of another with a deadly 152 
weapon or instrument, or by any means of force likely to produce great bodily injury is 153 
punishable with death or life imprisonment without possibility of parole. The penalty shall be 154 
determined pursuant to the provisions of Sections 190.3 and 190.4; however, in cases in which 155 
the person subjected to such assault does not die within a year and a day after such assault as a 156 
proximate result thereof, the punishment shall be imprisonment in the state prison for life without 157 
the possibility of parole for nine years. 158 
  For the purpose of computing the days elapsed between the commission of the assault 159 
and the death of the person assaulted, the whole of the day on which the assault was committed 160 
shall be counted as the first day. 161 
  Nothing in this section shall be construed to prohibit the application of this section when 162 
the assault was committed outside the walls of any prison if the person committing the assault 163 
was undergoing a life sentence and was serving a sentence to a state prison at the time of the 164 
commission of the assault and was not on parole, on probation, or released on bail pending an 165 
appeal. 166 
 167 
§  1672 168 
  Any person who is guilty of violating Section 1670 or 1671 is punishable as follows: 169 
  (a) If his act or failure to act causes the death of any person, he is punishable by death or 170 
imprisonment in the state prison for life without possibility of parole. The penalty shall be 171 
determined pursuant to the provisions of Sections 190.3 and 190.4 of the Penal Code. If the act or 172 
failure to act causes great bodily injury to any person, a person violating this section is punishable 173 
by life imprisonment without possibility of parole. 174 
  (b) If his act or failure to act does not cause the death of, or great bodily injury to, any 175 
person, he is punishable by imprisonment in the state prison for not more than 20 years, or a fine 176 
of not more than ten thousand dollars ($ 10,000), or both. However, if such person so acts or so 177 
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fails to act with the intent to hinder, delay, or interfere with the preparation of the United States or 178 
of any state for defense or for war, or with the prosecution of war by the United States, or with the 179 
rendering of assistance by the United States to any other nation in connection with the nation's 180 
defense, the minimum punishment shall be imprisonment in the state prison for not less than one 181 
year, and the maximum punishment shall be imprisonment in the state prison for not more than 182 
20 years, or by a fine of not more than ten thousand dollars ($ 10,000), or both. 183 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: The Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Current law allows persons convicted of certain specified crimes to be executed at the 
hands of the law. 
 
This Resolution: This resolution will eliminate State sponsored murder. 
 
The Problem: There are currently over four hundred people waiting to be executed in California. The death 
penalty has always been applied unevenly and freakishly. The death penalty is barbaric. It can never be 
applied fairly. There is no relief of law whatever is a penalty of death is executed unfairly, 
c.f. Penal Code 128. 
  This body has always opposed the death penalty. It is suitable to renew our stand. 
 
IMPACT STATEMENT:   
 
Many statutes and regulations implement the death penalty. Some of these are: 
 
CALIFORNIA PENAL CODE 
3605, 3600 et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 3602, 190, 190.3, 
190.2, 190etseq., 190, 190.3, 190.2, 1193, 1219, 1218,3700, 1218, 1018, 1286,987.9, 1193, 1227, 1218, 
1193, 190.3,3701 et seq., 1190.1, 190.4,859, 190.2, 1903, 1376, 3604, 190.5, 190.4, 3605, 190.3, 128, 799, 
3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 190.9, 190.3, 190.1, 190.4, 1193, 190.8, 1240.1, 190.7. 
1193, 3605, 190.1, 190.4, 3700.5 et seq., 1202a, 1170, 190.2, 190.1, 190.4,790, 190.2. 190.1, 190.4, 1218,799, 
15, 1243, 1227.5, 3700 et seq., 3705, 3706, 190.9, 1218, 1227, 3600 et seq., 3704, 3605, 3700, 1193, 1227, 3605, 
190.2, 3702, 1193, 1243, 190.6, 190.8,4500, 190.3, 1240, 1239, 1254, 190.6 et seq, 190.4, 1270.5, 1286, 190.1, 
190.3, 1240.1,2625, 3605, 1217, 190.3, 1240, 987, 987.9, 987 et seq., 1018, 686, 686.1, 190.9, 1285. 3607, 3600 et 
seq, 1376, 1054.9, 3701 et seq., 3604, 1903, 1243, 1193, 1227, 1227.5 
 
GENERAL RULES OF COURT 
34, 36, 36.3, 36.1, 34, 36.2, 35.2, 36.1, 35.1, 34.1, 35.3, 34.2. 34.1, 35-35.2, 36.3, 34.0, 36, 4.117, 76.3, 34.2, 
11.7, 36.1, 36.2, 76.6, 36.1, 35.2, 35.1. 35.3, 34.2, 34, 34.2, 35.3, 35,35.2,35.1,36.3,4.315 
All of these statutes and regulations will have to be repealed as well. They are not spelled well for the sake 
of economy. 
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AUTHOR AND PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard Street, Suite 310, 
San Francisco, CA 94105, (415) 957-1717, (415) 957-1777 (fax), Bigelaw@ix.netcom.com 
 
RESPONSIBLE FLOOR DELEGATE:   David Michael Bigeleisen 
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RESOLUTION 02-22-2008 
 

DIGEST 
Prisoner Rights: Maintenance of Hormone Replacement Therapy for Transgender Inmates 
Adds Penal Code section 2658 to maintain a transgender inmate’s medically-prescribed hormone 
replacement therapy. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 2658 to maintain a transgender inmate’s medically-
prescribed hormone replacement therapy. This resolution should be approved in principle 
because it would prevent the cruel and unusual punishment of denying to the prisoner medically 
necessary care. 
 
The treatment of prisoners for gender identity disorder is an issue faced by a number of prisons 
in the country.  The United States Bureau of Prisons allows prisoners who were undergoing 
treatment involving hormone replacement prior to incarceration to continue to do so at the same 
level during incarceration with the approval of the Medical Director.  Meanwhile, the California 
Department of Corrections and Rehabilitation (CDCR) has a policy to provide medical services 
which are based on medical necessity. (15 Cal. Code Regs., § 3350.1(d).) 
 
The courts have not recognized an absolute right to hormone therapy for transgender inmates, 
but have recognized the need in some particular circumstances.  The United States District Court 
in Pennsylvania has ruled that a transgender inmate could bring a section 1983 civil rights claim 
where their hormone therapy was discontinued and they suffered physical injury.  (Wolfe v. Horn 
(E.D.Pa. 2001) 130 F. Supp. 2d 648.)  In another federal case, the Northern District of New York 
held that it did not matter if the hormone therapy was begun at a different prison as long as the 
treatment was based on sound medical judgment.  (Brooks v. Berg (N.D.N.Y. 2003) 270 
F.Supp.2d 302, 312.)   

In California, the Department of Corrections and Rehabilitation policy to provide medical 
services is not uniformly followed, and there is no statutory requirement to continue an inmate’s 
medical treatment as begun before incarceration.  The reasons for this may be animosity toward 
transgender inmates, retaliation for complaints, or saving money due to the cost of non-generic 
drugs.   

Transgender inmates who are denied hormone replacement therapy can suffer serious side 
effects, some severe enough to constitute cruel and unusual punishment.  This resolution would 
prevent such a result.   
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2658 as follows: 
 

§ 2658.   1 
(a)  A transgender person sentenced to incarceration or who is being held pursuant 2 

to a pending criminal matter in a California state correctional facility, county or city jail, or 3 
other county or city custodial correctional facility, who is receiving hormone replacement 4 
therapy prescribed by a licensed physician or other health care provider at the time the 5 
transgender person is incarcerated, shall not have his or her hormone replacement therapy 6 
reduced or terminated while he or she is incarcerated without a medical evaluation and the 7 
approval of a licensed physician familiar with transgender health issues through the 8 
process identified in § 2656. 9 

(b)  A transgender person sentenced to incarceration or who is being held pursuant 10 
to a pending criminal matter in a California state correctional facility, county or city jail, or 11 
other county or city custodial correctional facility, who initiated hormone replacement 12 
therapy subsequent to incarceration, shall not have his or her hormone replacement therapy 13 
curtailed or terminated while he or she incarcerated without a medical evaluation and the 14 
approval of a licensed physician familiar with transgender health issues through the 15 
process identified in § 2656. 16 

(c)  A transgender person sentenced to incarceration or who is being held pursuant 17 
to a pending criminal matter in a California state correctional facility, county or city jail, or 18 
other county or city custodial correctional facility, who is receiving hormone replacement 19 
therapy while incarcerated, shall receive a mandatory medical evaluation of the effects of 20 
their hormone replacement therapy.  This evaluation shall follow established medical 21 
guidelines for the care and treatment of transgender individuals and shall take place 22 
according to the following schedule: 23 

(1)  Every six months for one year, if the individual initiated hormone replacement 24 
therapy while incarcerated or within a year prior to incarceration; 25 

(2)  Annually thereafter while in the custody and control of the California state 26 
correctional facility, county or city jail, or other county or city custodial correctional 27 
facility.28 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 

STATEMENT OF REASONS: 

Existing Law:  Does not address the issue of provision of hormone therapy to transgender 
inmates. 

This Resolution:  Would require prison medical providers to maintain a transgender inmate’s 
medically-prescribed hormone replacement therapy during the inmate’s incarceration if such 
hormone replacement therapy was prescribed prior to or during incarceration. 

The Problem:  Transgender inmates incarcerated in California state, city, or county correctional 
facilities are having their hormone replacement therapy interrupted, reduced, or in some 
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egregious cases terminated by prison physicians who are unfamiliar or uncaring as to the 
consequences of the cessation of such therapy.  California transgender inmates are being given a 
variety of reasons for this cruel and dangerous medical manipulation of their health, including 
that hormone replacement therapy is a “lifestyle” drug that is not medically necessary; that 
prison medical staff are unfamiliar with transgender health issues and thus cannot prescribe 
controlled substances such as hormones and steroids; and that further medical evaluation is 
necessary in the form of the approval of a “transgender specialist.”  But, there is no such 
specialist on staff.  In some cases, transgender inmates are provided with only partial dosages of 
their hormone replacement therapy under the justification that the California Department of 
Corrections and Rehabilitation medical system is in receivership, and the cost of maintaining 
hormone replacement therapy for transgender inmates is “too expensive.”  As a result of this 
denial of care, many transgender inmates suffer severe hormonal withdrawal symptoms 
including fever, nausea, migraine headaches, hair loss, skin reactions, and mood imbalances.  
Additionally, transgender inmates who have been undergoing hormone replacement therapy for 
many years may no longer be able to produce the hormone associated with their birth sex, 
creating vulnerability to a wide variety of health issues including osteoporosis in female-to-male 
transgender inmates. 

IMPACT STATEMENT: 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT:  Matt Wood, HoenningerLaw, 2358 Market 
Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Matt@HLawSF.com with a copy to statebar@balif.org.  Kelly McCown, c/o BALIF, 1800 
Market Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, 
Email: statebar@balif.org. 

RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 02-23-2008 

DIGEST 
Inmate Medical Care: Prescriptions, Hormone Therapy and Durable Medical Equipment 
Adds Penal Code section 2655 to provide for inmates to receive prescribed medicines, hormones 
and medical equipment, and to specify review procedures in case of a denial. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code section 2655, to provide for inmates to receive prescribed 
medicines, hormones and medical equipment, and to specify review procedures in case of a 
denial.  This resolution should be approved in principle because it remedies a problem with 
inmate medical care and the review process.   
 
Inmates in California who are denied prescribed medicines, hormone therapy or durable medical 
devices are required to appeal the denial using the general inmate appeal form, which involves a 
lengthy internal administrative review.  This long process is incompatible with an appropriate 
medical timeline for inmate health concerns.  The resolution provides a detailed but speedy 
review process, culminating in an expedited review by the superior court.  These changes make it 
more likely that inmates will receive required medical care, and that unjustified denials of 
medical care, if any, will be remedied quickly.   
 
The resolution probably will need a clarifying amendment, however, so that the language in the 
suggested form provided in section 2655, subdivision (f) conforms to the language in the balance 
of the resolution.  The phrase “medicines, hormone therapy, or durable medical devices” is used 
consistently throughout most of the resolution.  However, subdivision (f), which provides the 
form an inmate uses to petition the superior court, does not use this language.  Rather, the form 
describes a request for “the resumption of hormone therapy, namely, ______ (description of 
prescription drug, hormone therapy, or durable medical device),” and provides space for the 
“[s]ignature or mark of prisoner making request for resumption of prescription drug or hormone 
therapy.”  Because different terms in a statute are presumed to have different meanings (Briggs 
v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 1106, 1117), this resolution should 
be amended to use a consistent phrase throughout, particularly in the form to be submitted to a 
court, which is the portion of the statute most likely to be subject to judicial scrutiny. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code section 2655 as follows: 
 

§ 2655.   1 
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 (a) A person sentenced to incarceration or who is being held pursuant to a pending 2 
criminal matter in a county or city jail, or other county or city custodial correctional facility 3 
shall not be deprived of prescription drugs, hormone therapy, or a durable medical device 4 
without review, if such prescription drugs, hormone therapy, or durable medical device has 5 
been prescribed by a physician either before or during the term of incarceration. 6 
 (b) If such prescription drugs, hormone therapy, or a durable medical device is 7 
denied or if the prescription for medications, hormone therapy or a durable medical device 8 
is not renewed, the prisoner shall be examined by a different physician within 24 hours 9 
after such denial or refusal to renew.  If the examining physician determines that the denial 10 
of or failure to renew prescription drugs, hormone therapy, or a durable medical device is 11 
or will be injurious to the health or safety of the prisoner, the examining physician shall 12 
immediately so inform the prisoner and the medical director of the facility.   13 
 (c) Upon receipt of the examining physician's opinion, the medical director of the 14 
facility shall cause the prescription drugs, hormone therapy, or the provision of a durable 15 
medical device to be resumed within 24 hours, unless he or she determines that the refusal 16 
or failure to renew was based on a legitimate medical reason.   17 
 (d)  If the medical director does not agree that the prescription drugs, hormone 18 
therapy, or provision of a durable medical device should be resumed, the medical director 19 
shall promptly provide the prisoner with a form, as specified in subdivision (f) of this 20 
section, by which the prisoner may petition the superior court of the county in which the 21 
facility is located for resumption of the prescription drugs, hormone therapy or provision 22 
of a durable medical device.  23 
 (e) Upon petition by the prisoner, the court shall either order resumption of the 24 
prescription drugs hormone therapy, or durable medical device within five judicial days 25 
after the petition is filed or receive evidence relevant to the granting or denial of the 26 
petition.  When evidence is received, the court shall consider the opinion of the physician 27 
who examined the prisoner and the opinion of the medical director of the facility and all 28 
other evidence it deems relevant.  A decision shall be promptly made as to whether the 29 
denial of prescription drugs, durable medical device, or hormone treatment was 30 
permissible. 31 
 (f) The form for a request for resumption of prescription drugs, hormone therapy, 32 
or durable medical devices as required in subdivision (d) of this section shall be 33 
substantially as follows: 34 
 35 
    (Name of the facility) ____ day of ____ 19__ 36 
    I, ____ (medical director of the facility), have today received a request for the 37 
resumption of hormone therapy, namely, ____ (description of prescription drug, hormone 38 
therapy, or durable medical device) from the undersigned prisoner. 39 
 40 
                             _______________________________ 41 
                             Signature or mark of prisoner 42 
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                              making request for resumption of  43 
  prescription drug or hormone therapy 44 
 45 
 When the prisoner has signed or made his mark upon such form, the medical 46 
director of the facility shall promptly file the completed form with the superior court.47 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not address the issue of provision of prescription drugs, hormone therapy, 
or durable medical devices. 
 
This Resolution:  Would require prison medical providers to provide prescription medicines or 
hormone therapies or durable medical devices or provide a mechanism by which the denial of 
such medicines and therapies can be reviewed by a court of law.  
 
The Problem:  Increasingly, inmates in California prisons are being denied medicines, hormone 
therapies, and durable medical devices necessary to maintain their health.  Currently, there is no 
mechanism that allows for a timely and medically-informed review of arbitrary denials of 
medicines, hormone therapies, or durable medical devices.  Instead, inmates who have been 
denied medicines, hormone therapy, or durable medical devices currently are required to submit 
an Inmate/Parolee Appeal Form 602, a general appeal form used to appeal any policy, action, or 
decision which has “had a significant adverse affect” on the inmate.  The inmate appeal is 
thereafter reviewed in a two-level, four-step process:  an informal written review, followed by a 
formal written review consisting of a three-level evaluation.  The informal review is often 
conducted by the prison official who made or authorized the initial denial.  The three-step formal 
review is conducted by an unspecified Division Head at the institution, followed by the 
institution’s Warden or Superintendent, and the Director of Corrections.  This process can take 
many months and is unsuitable for medical appeals.  It is dangerously time-consuming and the 
officials involved often lack medical training or expertise.  As a result, inmate health is 
compromised and the need for future more serious medical care is increased.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jo Hoenninger, HoenningerLaw, 2358 
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com with a copy to statebar@balif.org.  Kelly McCown, c/o BALIF, 1800 Market 
Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, Email: 
statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE:   
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RESOLUTION 02-24-2008 
 

DIGEST 
Criminal Law:  Compensation for Wrongfully Convicted Persons 
Amends Penal Code sections 4900, 4901, 4903, and 4904 and Code of Regulations, Title Two, 
section 641, to simplify the requirements for a wrongfully convicted person to be compensated. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Penal Code sections 4900, 4901, 4903, and 4904 and Code of 
Regulations, Title Two, section 641, to simplify the requirements for a wrongfully convicted 
person to be compensated. This resolution should be approved in principle because it would 
allow more wrongfully convicted persons to be properly compensated. 

For a wrongfully convicted person to be compensated, such person must prove that he or she did 
not commit the offense and also that he or she did not contribute in any way to his or her own 
arrest or conviction. (Pen. Code, §§ 4903, 4904, 4905.)  This is more onerous than establishing 
such person’s factual innocence under Penal Code section 851.8.  Penal Code section 851.8 
provides that a person’s arrest record may be expunged “if the court finds that no reasonable 
cause exists to believe that the arrestee committed the crime for which the arrest was made” 
(Pen. Code, § 851.8(a), (b), (c), and (e)), or, regardless of a lack of probable cause, if the district 
attorney concurs in the request (Pen. Code, § 851.8(d).)  Thus, under existing law, a person 
found factually innocent pursuant to section 851.8 may not be deemed innocent enough to 
receive compensation from the state under sections 4900 et seq.  This is what happened to John 
Tennison, who in 2003 had his conviction vacated, but was denied compensation in 2007 
because the court determined that the finding of factual innocence was not binding.  (Tennison v. 
Calif. Victim Comp. and Gov’t Claims Bd. (2007) 152 Cal.App 4th 1164.) 
 
Missing from current law is a single statutory mechanism for a wrongfully convicted person to 
be declared innocent, released from the penalties and disabilities associated with the wrongful 
conviction, and compensated for the wrongful incarceration.  This gap in the law has resulted in 
the unjust denial of compensation to persons who are factually innocent and have been deemed 
so by a court.  This resolution would make it easier for wrongfully convicted persons to be 
compensated and would reconcile the competing statutory schemes.  
 
The state legislature is currently dealing with related aspects of this problem, in pending bill AB 
2937.  Passage of that bill would not, however, resolve the problems addressed in this resolution.  
In fact, the provisions of this resolution would appear to be necessary in order to carry into effect 
the intent of pending AB 2937. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Sections 4900, 4901, 4903, and 4904 of the Penal Code 
and Section 641 of Title Two of the California Code of Regulations, as follows: 
 

§4900.  1 
 Any person who, having been convicted of any crime against the state amounting 2 
to a felony and imprisoned in the state prison for that conviction, obtains a final finding 3 
and order of factual innocence pursuant to Penal Code 851.8, is granted a pardon by the 4 
Governor for the reason that the crime with which he or she was charged was either not 5 
committed at all or, if committed, was not committed by him or her, or who, being 6 
innocent of the crime with which he or she was charged for either any of the foregoing 7 
reasons, shall have served the term or any part thereof for which he or she was imprisoned, 8 
may, under the conditions provided under this chapter, present a claim against the state to 9 
the California Victim Compensation and Government Claims Board for the pecuniary 10 
injury sustained by him or her through the erroneous conviction and imprisonment. 11 
 12 
§4901.  13 
 A claim under Section 4900, accompanied by a statement of the facts constituting 14 
the claim, verified in the manner provided for the verification of complaints in civil 15 
actions, must be presented by the claimant to the California Victim Compensation and 16 
Government Claims Board within a period of six months two years after judgment of 17 
acquittal or discharge given, or after pardon granted, or after release from imprisonment, or 18 
the effective date of this legislation, whichever is latest, and at least four months prior to 19 
the next meeting of the Legislature and no claim not so presented shall be considered 20 
California Victim Compensation and Government Claims Board. 21 
 22 
§4903.  23 
 On such hearing the claimant shall introduce evidence in support of the claim, and 24 
the Attorney General may introduce evidence in opposition thereto.  Claimant’s 25 
introduction into evidence of a final finding and order of factual innocence obtained 26 
pursuant to Penal Code §851.8 shall be given res judicata effect and determinative.  In the 27 
absence of a final finding and order of factual innocence obtained pursuant to Penal Code 28 
§851.8, Tthe claimant must prove no reasonable cause exists to believe that the claimant 29 
committed the offense(s) for which claimant was convicted the facts set forth in the 30 
statement constituting the claim, including the fact that the crime with which he was 31 
charged was either not committed at all, or, if committed, was not committed by him, the 32 
fact that he did not, by any act or omission on his part, either intentionally or negligently, 33 
contribute to the bringing about of his arrest or conviction for the crime with which he was 34 
charged, and the pecuniary injury sustained by him through his erroneous conviction and 35 
imprisonment. 36 
 37 
§4904. 38 
 If the evidence shows that the crime with which the claimant was charged was 39 
either not committed at all, or, if committed, was not committed by the claimant, and that 40 
the claimant did not, by any act or omission either intentionally or negligently, contribute 41 
to the bringing about of his or her arrest or conviction, and that the claimant has sustained 42 
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pecuniary injury through his or her erroneous conviction and imprisonment, the California 43 
Victim Compensation and Government Claims Board shall report the facts of the case and 44 
its conclusions to the next Legislature, with a recommendation that an appropriation be 45 
made by the Legislature for the purpose of indemnifying the claimant for the pecuniary 46 
injury. The amount of the appropriation recommended shall be a sum equivalent to one 47 
hundred dollars ($100) per day of incarceration served subsequent to the claimant's 48 
conviction and that appropriation shall not be treated as gross income to the recipient under 49 
the Revenue and Taxation Code. 50 
 51 
§641.   52 
 (a)  In reaching its determination of the merits of the claim pursuant to Penal Code 53 
§§4900 - 4906, a final finding and order of factual innocence obtained pursuant to Penal 54 
Code §851.8 shall be given res judicata effect and determinative in favor of Claimant. 55 
 (b) In the absence of a final finding and order of factual innocence obtained 56 
pursuant to Penal Code §851.8, claimant’s Claimant’s mere denial of commission of the 57 
crime for which he was convicted; reversal of the judgment of conviction on appeal; 58 
acquittal of claimant on retrial; or, the failure of the prosecuting authority to retry claimant 59 
for the crime, may be considered by the Board but will not be deemed sufficient evidence 60 
to warrant the Board’s recommendation that claimant be indemnified in the absence of 61 
substantial independent corroborating evidence that claimant is innocent of the crime 62 
charged.  Testimony of witnesses claimant had an opportunity to cross-examine, and 63 
evidence to which claimant had an opportunity to object, admitted in prior proceedings 64 
relating to the claimant and the crime with which he was charged, may be considered by 65 
the Board as substantive evidence. The Board may also consider any other information that 66 
it may deem relevant to the issue before it. 67 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Does not provide a simple, single standard for findings of “factual innocence,” 
requires an exoneree who has been found “factually innocent” pursuant to Penal Code §851.8 to 
relitigate the issue in administrative proceedings to obtain compensation under Penal Code 
§4900 et seq. and, further, to prove he/she did not intentionally or negligently cause his/her own 
arrest and conviction.   Further, requires an exoneree to file a compensation claim within six 
months of release from incarceration. 
 
This Resolution: Would permit the use for res judicata purposes of “factual innocence” findings 
and end the incongruous result of denial of compensation to exonerees, remove the burden on a 
claimant having to prove that he/she did not cause his/her own arrest, and extend to two years the 
period for submitting claims for compensation.  
 
The Problem:  The case of San Francisco exoneree John Tennison tragically yet aptly illustrates 
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the unjust result wrought by the failure of the applicable statutes to work in harmony. 
 In 1990 Tennison was found guilty for the shooting murder of Roderick Shannon in a 
jury trial in the San Francisco Superior Court. (Tennison v. California Victim Compensation and 
Government Claims Board (2007) 152 Cal. App 4th, 1164, 1169).  During the pendency of a 
federal habeas petition, Tennison obtained exculpatory evidence not available at trial, including 
the confession of another man to shooting Shannon, and testimony of two other witnesses 
corroborating the confessor’s story. (Id. at 1170.)  In 2003, the federal court vacated Tennison’s 
conviction, finding prosecutors and police knowingly suppressed exculpatory evidence.  (Id.)  
Tennison then petitioned the San Francisco Superior Court for a finding of factual innocence 
under §851.8, and received it.  (Id. at 1171.)  
 Tennison petitioned the Board for compensation under Penal Code §4900.  The Attorney 
General opposed.  An Administrative Law Judge concluded Tennison “failed to establish by a 
preponderance of evidence that he is entitled to compensation,” and denied his claim. (Id. at 
1172).  On review, the Board stated the previous “factual innocence” finding was “not binding,” 
refused to give it preclusive effect, and found Tennison had failed to carry his burden in the 
administrative proceeding and denied his claim.  (Id. at 1173).  On appeal, the Superior Court’s 
appellate division and the Court of Appeals affirmed.  Penal Code §§851.8 and 4900 et. seq. 
worked in tandem to deny statutory compensation for Tennison’s years in prison for a murder for 
which he was factually innocent by a “no reasonable cause” standard.   
 Amending §851.8 will remove the non-binding and non-evidentiary status of “factually 
innocent” findings, and thereby expand the pool of eligible claimants like Tennison – deserving 
exonerees who have been wrongly incarcerated.  Amending §§4900, 4901, 4903, and 4904 of the 
Penal Code and §641 of Title Two of the California Code of Regulations, to harmonize with 
amended §851.8 will remove the necessity for relitigation, remove the bizarre requirement that a 
claimant prove he/she did not cause his/her own arrest, and permit sufficient time for submitting 
claims.  The “no reasonable cause” standard of §851.8 is the appropriate standard, and there is no 
reason to require relitigation after a Superior Court has already exonerated a wrongfully 
convicted individual. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION 03-01-2008 
 

DIGEST  
Waiver of Attorney-Client Privilege: Expands Scope of Waiver  
Amends Evidence Code section 912 to expand the scope of waiver to include non-disclosed 
documents on the same subject matter. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Evidence Code section 912 to expand the scope of waiver to include 
non-disclosed documents on the same subject matter.  This resolution should be disapproved 
because it does not solve the problem it seeks to correct, and because the proposed language is 
too vague. 
 
Evidence Code section 912 currently states that privileged communications are waived when a 
“significant part” of the communication has been waived without coercion.  However, the statute 
is silent as to the scope of the waiver, inadvertent disclosures, and party-proposed protective 
orders.  Although the resolution seeks to clarify the scope of waiver, the proposed language is 
too vague and seeks to do too much.  Lines 12 – 15 attempt to define the scope of waiver as all 
“undisclosed communication or information concerning the same subject matter” if “fairness” 
dictates that the undisclosed information be “considered together with the disclosed 
communication.”  This proposed language does not create a clear definition.  Rather, the parties 
will have to litigate over the issues of fairness and same subject matter, just as the parties, under 
the current standard, must litigate over the issue of whether a “significant part” of the privileged 
communication was waived.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 912 of the Evidence Code to read as follows: 
 

§912 1 
 (a) Except as otherwise provided in this section, the right of any person to claim a 2 
privilege provided by Section 954 (lawyer-client privilege), 980 (privilege for confidential 3 
marital communications), 994 (physician-patient privilege), 1014 (psychotherapist-patient 4 
privilege), 1033 (privilege of penitent), 1034 (privilege of clergyman), 1035.8 (sexual 5 
assault counselor-victim privilege), or 1037.5 (domestic violence counselor-victim 6 
privilege) is waived with respect to a communication protected by the privilege if any 7 
holder of the privilege, without coercion, has disclosed a significant part of the 8 
communication or has consented to disclosure made by anyone. Consent to disclosure is 9 
manifested by any statement or other conduct of the holder of the privilege indicating 10 
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consent to the disclosure, including failure to claim the privilege in any proceeding in 11 
which the holder has the legal standing and opportunity to claim the privilege.  Waiver of 12 
the privilege extends to an undisclosed communication or information concerning the same 13 
subject matter only if that undisclosed communication or information ought in fairness to 14 
be considered together with the disclosed communication. 15 
 [Subdivisions (b) through (d) remain unchanged.] 16 
 (e) An inadvertent disclosure made in connection with an action or proceeding or  17 
administrative proceeding is not a waiver of the privilege if the holder of the privilege took 18 
reasonable precautions to prevent disclosure and took reasonably prompt measures, once 19 
the holder knew or should have known of the disclosure, to rectify the error, including 20 
notifying any party that received the information of the privilege claim and the basis for it, 21 
and requesting prompt return of the privileged material. 22 
 (f) A disclosure made pursuant to an order entered in connection with an action or 23 
proceeding or administrative proceeding that provides that the privilege shall not be 24 
waived as a result of disclosure, is not a waiver of the privilege. 25 

26  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Current law is uncertain as to (a) whether and when waiver of the privilege as to a 
privileged communication extends to undisclosed communications concerning the same subject 
matter (i.e., the scope of subject matter waiver), (b) whether and when the inadvertent disclosure 
of privileged material waives the privilege, and (c) whether a court order entered in a pending 
action which expressly provides for non-waiver is valid and enforceable. 
 
This Resolution: Amends Evidence Code section 912 in three respects: it (1) limits subject 
matter waiver only to those situations where further disclosure “ought in fairness” to be required 
in order to protect against a misrepresentation that might arise from the previous disclosure; (2) 
provides that an inadvertent disclosure should not constitute a waiver if the holder of the 
privilege took reasonable precautions to prevent disclosure and took reasonably prompt 
measures, once the holder know or should have known of the disclosure, to rectify the error; and 
(3) permits parties to actions or proceedings to protect against the consequences of waiver by 
seeking a confidentiality order from the court or administrative agency.  This Resolution is 
intended to incorporate into California law salient provisions from the Proposed Rule 502 of the 
Federal Rules of Evidence which was submitted by the Judicial Conference to the Congress on 
September 27, 2007, endorsed by the ABA on December 7, 2007, and introduced as S. 2540 by 
Senators Leahy and Spector on December 11, 2007. 
 
The Problem: This proposed statutory amendment is intended to address several related 
uncertainties in the law applicable to waiver of the attorney-client privilege.  California law is 
unclear as to the scope of any subject matter waiver which flows from (for example) voluntary 
disclosure of a privileged document  – i.e., what non-disclosed documents or communications 
relating to the same subject matter must also be disclosed.  There is also a question as to 
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treatment of inadvertently disclosed documents in the context of large-document, business 
litigation cases: the case law has alternative approaches (immediate waiver upon disclosure [i.e., 
the “cat-is-out-of-the bag”]); waiver only where producing party was negligent; and waiver only 
where producing party truly intended to waive the privilege).  This resolution opts for the middle 
ground approach (i.e., waiver only if producing party was negligent).  Finally, California law 
does not affirmatively sanction party-proposed protective orders which provide for non-waiver in 
the context of a large-document, business litigation, and “claw-back” of improperly produced 
documents.  This resolution follows the lead of Proposed Rule 502, and if both Rule 502 and the 
resolution are enacted, would lead to consistent resolution of the privilege issues in state and 
federal forums.  
 
IMPACT STATEMENT: 
 
This resolution affects the various Evidence Code provisions relating to privilege referenced 
therein but does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Howard S Fredman, FREDMAN�LIEBERMAN 
LLP, 1875 Century Park East, Suite 2200, Los Angeles, CA 90067, voice (310) 226-6796, fax 
(310) 226-6797, e-mail hsflawyer@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Howard S Fredman 
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RESOLUTION 03-02-08  
  
DIGEST  
Civil Procedure: Venue Restrictions in Franchise Agreements 
Amends Business and Professions Code section 20040.5 to remove arbitration provisions in 
franchise agreements from prohibition against out of state venue restrictions. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends Business and Professions Code section 20040.5 to remove arbitration 
provisions in franchise agreements from prohibition against out of state venue restrictions.  This 
resolution should be approved in principle because it would clarify that dispute resolution 
provisions mandating venue outside of California would be void if they do not involve 
arbitration while making it clear that such provisions are unenforceable in the context of 
arbitrations.  
 
The current statute invalidates provisions in franchise agreements for franchise businesses 
operating in California which require that venue for actions under such agreements be restricted 
to out of state forums. The Ninth Circuit has held, in Bradley v Harris Research, Inc. [(2001) 
275 F.3d 884], that the federal Arbitration Act (9 U.S.C.A. section 1, et seq.) preempts such 
prohibitions with respect to arbitrations. This resolution would amend the statute to conform to 
the limitation imposed by federal law. 
 
This resolution should be approved in principle because it conforms the statute to existing law 
and thereby eliminates a prospective “trap” for the unwary. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Business & Professions Code section 20040.5 to read as follows: 
 

§20040.5 1 
 A Any dispute resolution provision not involving arbitration in a franchise 2 
agreement restricting venue to a forum outside this state is void with respect to any claim 3 
arising under or relating to a franchise agreement involving a franchise business operating 4 
within this state. 5 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of Northern San Diego County 
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STATEMENT OF REASONS: 
 
Existing Law:  Business & Professions Code section 20040.5 provides that any provision  
franchise agreement involving a California franchisee that restricts venue to an out of state forum 
is void.  However, in Bradley v. Harris Research, Inc. (2001) 275 F.3d 884, the Ninth Circuit 
Court of Appeals held this provision to be unenforceable in the context of arbitrations, as being 
preempted by the Federal Arbitration Act (9 U. S. C. A. §§1, et seq.) 
 
This Resolution: Would clarify that dispute resolution provisions mandating venue outside of 
California would still be void if they do not involve arbitration.   
 
The Problem:  It is obvious the Legislature had a concern that California franchisees would 
execute franchise agreements with out of state franchisors which would provide for venue in 
exotic, or at least foreign jurisdictions, such that such franchisees would be deprived of the 
responsibilities and benefits of California law.  Courts have already acknowledged that 
frequently these agreements are contracts of adhesion.  Please see, e.g., Bolter v. Superior Court 
(2001) 87 Cal.App.4th 900.  This resolution would alert franchisees to the legal reality that 
section 20040.5 does not apply to arbitration clauses. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 434-6787 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 03-03-08  
  
DIGEST  
Code of Civil Procedure: Civil Action-Related Mediation 
Amends Code of Civil Procedure sections 1775, 1775.8, 1775.13 and 1775.14 to make a pilot 
mediation project permanent, and provide for compensation of mediators. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found. [Resolution 4-05-07, which was withdrawn, sought to revoke 
eligibility for DRPA funding for Court-ordered mediation].  
  
Reasons:  
This resolution amends Code of Civil Procedure sections 1775, 1775.8, 1775.13 and 1775.14 to 
make a pilot mediation project permanent, and provide for compensation of mediators.  This 
resolution should be approved in principle because mediation is a proven, trusted, highly valued 
method of  resolving litigated cases; the pilot project has been highly successful and should be 
made permanent; and the existing statutes are silent as to who is to bear the cost of mediation in 
stipulated mediations in court cases.  
 
The proposed amendments are applicable only to courts in Los Angeles County and such other 
counties that elect to participate in the former “pilot” mediation project. 
These amendments provide that the parties who stipulate to mediation of their cases without 
being ordered by a court to do so, are to pay the costs thereof, including the compensation of 
mediators, in such manner as they may determine among themselves.  As recommended by the 
National Standards for Court-Connected Mediation Programs, the courts will make available for 
indigents and those with limited means, pro bono or reduced price mediation services provided 
by mediators in accordance with the provisions of California Rules of Court, rule 10.781(b)(2). 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Code of Civil Procedure sections 1775, 1775.8, 
1775.13, and 1775.14 to read as follows: 
 

§1775 1 
 The Legislature finds and declares that: 2 
 (a) The peaceful resolution of disputes in a fair, timely, appropriate, and cost-3 
effective manner is an essential function of the judicial branch of state government under 4 
Article VI of the California Constitution. 5 
 (b) In the case of many disputes, litigation culminating in a trial is costly, time 6 
consuming, and stressful for the parties involved.  Many disputes can be resolved in a fair 7 
and equitable manner through less formal processes. 8 
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 (c) Alternative processes for reducing the cost, time, and stress of dispute 9 
resolution, such as mediation, have been effectively used in California and elsewhere.  In 10 
appropriate cases mediation provides parties with a simplified and economical procedure 11 
for obtaining prompt and equitable resolution of their disputes and a greater opportunity to 12 
participate directly in resolving these disputes. 13 
 Mediation may also assist to reduce the backlog of cases burdening the judicial 14 
system. It is in the public interest for mediation to be encouraged and used where 15 
appropriate by the courts. 16 
 (d) Mediation and similar alternative processes can have the greatest benefit for 17 
the parties in a civil action when used early, before substantial discovery and other 18 
litigation costs have been incurred.  Where appropriate, participants in disputes should be 19 
encouraged to utilize ediation and other alternatives to trial for resolving their differences 20 
in the early stages of a civil action. 21 
 (e) As a pilot project iIn Los Angeles County and in other counties which elect to 22 
apply this title, courts should be able to refer cases to appropriate dispute resolution 23 
processes such as judicial arbitration and mediation as an alternative to trial, consistent 24 
with the parties' right to obtain a trial if a dispute is not resolved through an alternative 25 
process. 26 
 (f) The purpose of this title is to encourage the use of court-annexed alternative 27 
dispute resolution methods in general, and mediation in particular.  It is estimated that the 28 
average cost to the court for processing a civil case of the kind described in Section 1775.3 29 
through judgment is three thousand nine hundred forty-three dollars ($3,943) for each 30 
judge day, and that a substantial portion of this cost can be saved if these cases are resolved 31 
before trial. 32 
 The Judicial Council, through the Administrative Office of the Courts, shall 33 
conduct a survey to determine the number of cases resolved by alternative dispute 34 
resolution authorized by this title, and shall estimate the resulting savings realized by the 35 
courts and the parties.  The results of the survey shall be included in the report submitted 36 
pursuant to Section 1775.14.  The programsauthorized by this title shall be deemed 37 
successful if they result in estimated savings of at least two hundred fifty thousand dollars 38 
($250,000) to the courts and corresponding savings to the parties. 39 
 40 
§1775.8 41 
 (a) The compensation of court-appointed mediators, for cases where the court 42 
has power to order and orders into mediation pursuant to section 1775.3,  shall be the same 43 
as the compensation of arbitrators pursuant to Section 1141.18, except that no 44 
compensation shall be paid prior to the filing of a statement of nonagreement by the 45 
mediator pursuant to Section 1775.9 or prior to settlement of the action by the parties. 46 
 (b) All administrative costs of mediation ordered pursuant to Section 1775.3, 47 
including compensation of mediators, shall be paid in the same manner as for arbitration 48 
pursuant to Section 1141.28.  Funds allocated for the payment of arbitrators under the 49 
judicial arbitration program shall be equally available for the payment of mediators under 50 
this title. 51 

(c)  In any proceeding where mediation is not ordered pursuant to section 1775.3 52 
and the parties stipulate to mediation, the parties will bear the cost of mediation, including 53 
the compensation of mediators. The parties will determine how the costs of mediation are 54 
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shared.  The court shall take steps to make mediation available to parties with limited 55 
means as set forth in the rules adopted by the Judicial Council, concerning trial courts 56 
alternative dispute resolution programs. The court shall establish the eligibility 57 
requirements for parties to receive, and the application process for the parties to request, 58 
mediation service on a pro bono or modest-means basis.   59 
 60 
§1775.13  61 
 It is the intent of the Legislature that nothing in this title be construed to preempt 62 
other current or future alternative dispute resolution programs operating in the trial courts, 63 
except for programs pursuant to this Title 11.6. 64 
 65 
§1775.14 66 
 (a) On or before January 1, 1998, the Judicial Council shall submit a report to the 67 
Legislature concerning court alternative dispute resolution programs. This report shall 68 
include, but not be limited to, a review of programs operated in Los Angeles County and 69 
other courts that have elected to apply this title, and shall examine, among other things, the 70 
effect of this title on the judicial arbitration programs of courts that have participated in 71 
that program. 72 
 (b) The Judicial Council shall, by rule, require that each court applying this title 73 
file with the Judicial Council data that will enable the Judicial Council to submit the report 74 
required by subdivision (a).75 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Existing law was a pilot project to encourage greater use of mediation in the Civil 
Courts of Los Angeles County and Counties who choose to adopt the Title.  The existing law is 
silent as to who will bear the cost of mediation in any proceeding where the parties are not court 
ordered and stipulate to mediation. 
 
This Resolution:   This amendment will require the parties, who are not ordered by the court to 
mediation, to share the costs of mediation as agreed upon by the parties.   It also provides that if  
parties  lack the means to  share in the cost of  mediation,  mediation services may be provided 
on a pro bono or modest means basis as presently set forth in California Rule of Court 
10.781(b)(2).    
 
The Problem:  There is no set law as to who will pay the cost of mediation if the parties choose 
to stipulate to mediation.  In Los Angeles Superior Court, [where it is mandated to follow  CCP 
section 1775]  the parties, who are not court ordered, are afforded three hours of mediation at no 
cost by the LASC ADR Court-annexed program,  despite the parties’ financial means. 
 Riverside County Superior Court has adopted CCP section 1775 and sections 1141.10 et. 
seq.(Judicial Arbitration).   However, there is no local rule specifying who bears the cost of 
mediation in cases that are not court ordered and the parties stipulate to mediation.   
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 Other counties, such as Orange County and San Diego County, which have not elected to 
adopt CCP section 1775 have adopted a program where the parties who stipulate to mediation 
fund their own mediation in all cases whether limited or unlimited jurisdiction.  For those parties 
who stipulate to mediation but cannot afford to pay for mediation, these courts have a provision, 
consistent with California Rule of Court 10.781(b)(2), to  provide mediation services for 
indigents and those with limited means.  
 Whether or not the courts have elected to apply CCP section 1775, there are no set 
provisions as to compensation of mediators in cases where the parties have not been court 
ordered and have stipulated to mediation.    It is time that there is one consistent provision 
regarding compensation of mediators where parties are not court ordered and have stipulated to 
mediation.   
 This provision will not be a burden on any party and will ensure that all parties have 
access to Justice.   The National Standards for Court-Connected Mediation Programs recognizes 
that  where a court suggests (rather than orders) mediation, it should take steps to make 
mediation available to indigent parties through encouraging mediators to provide a portion of 
their services on a free or reduced fee basis.  This proposed amendment will require that 
mediators provide pro bono services as set forth in California Rule of Court 10.781(b)(2).  The 
courts will maintain a mediator roster for those parties with limited means who cannot afford to 
share in the cost of mediation.  For those parties who can afford it, they will obtain their own 
private mediator and use the commercial market of mediators.   
 
IMPACT STATEMENT: 
 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Elizabeth A. Moreno,  6080 Center Drive, 
Ste. 600, Los Angeles, CA  90045, 310.444.3804, emoreno@eampc.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael White 
 
COUNTERARGUMENTS 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The statutes being amended by this resolution were enacted to govern a pilot mediation program 
in Los Angeles County; they are not suitable for all counties, or for on-going permanent law.  
The resolution would require expenditures of time and money by the Judicial Council, by the 
courts, and by the persons who serve as mediators, which may not be feasible or acceptable.  The 
Conference should have the benefit of the Judicial Council report to the Legislature, required by 
section 1775.14, before adding amendments to the statutes governing this pilot program. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
The proposed new language would require both parties to share the cost of a mediator.  This 
proposed amendment would permit one or the other party to pay the full cost, where they 
determine such an arrangement is appropriate: 
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§ 1775.8(c) 
 
In any proceeding where mediation is not ordered pursuant to section 1775.3 and the parties 
stipulate to mediation, the parties will bear the cost of mediation, including the compensation of 
the mediators.  The parties will determine how the costs of mediation are shared borne.  The 
court shall take steps to make mediation available to parties with limited means as set forth in the 
rules adopted by the Judicial Council concerning trial courts’ alternative dispute resolution 
programs. The court shall establish the eligibility requirements for parties to receive, and the 
application process for the parties to request, mediation service on a pro bono or modest-means 
basis. 
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RESOLUTION 03-04-2008 
 

DIGEST  
Discovery: Automatic Discovery Sanctions 
Amends Code of Civil Procedure sections 2023.030, subdivision (a), 2030.290, subdivision (c), 
2030.300, subdivision (d), 2030.310, subdivision (d), 2031.300, subdivision (c), 2031.310, 
subdivision (d), 2031.320, subdivision (b), and 2033.290, subdivision (d) to divest the court of 
discretion in imposing monetary sanctions on unsuccessful parties compelling discovery. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
Similar to 04-11-07, which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 2023.030, subdivision (a), 2030.290, 
subdivision (c), 2030.300, subdivision (d), 2030.310, subdivision (d), 2031.300, subdivision (c), 
2031.310, subdivision (d), 2031.320, subdivision (b), and 2033.290, subdivision (d) to divest the 
court of discretion in imposing monetary sanctions on unsuccessful parties compelling discovery. 
This resolution should be disapproved because it strips the court of all discretion concerning 
whether to impose monetary sanctions, and it draws an arbitrary distinction between written and 
non-written discovery. 
 
Each of these Code of Civil Procedure sections state that the court shall impose monetary 
sanctions against a party or attorney making an unsuccessful motion to compel, unless the court 
finds that there is “substantial justification or that other circumstances make the imposition of the 
sanction unjust.”  This resolution would deprive the court of all discretionary authority, even in 
circumstances that the court found did not warrant sanctions.  The author’s rationale is that 
written discovery is often abused by parties, and that a mandatory imposition of sanctions will 
deter such abuse.  However, this is not entirely true.  There are many situations where a party 
must legitimately file a motion to compel because the other party refuses to properly and/or 
completely respond to legitimate discovery requests.  If monetary sanctions on unsuccessful 
motions are mandatory, with absolutely no discretion, it will deter parties who do not abuse the 
discovery system from filing legitimate motions to compel for fear that they will be sanctioned.  
This means that on all “close calls,” a non-abusing party must risk being sanctioned to bring a 
motion to compel because he or she has the burden of proof.  While it is true that some parties 
and attorneys misuse the discovery system, this resolution does not solve the problem. 
 
Also, the resolution makes an arbitrary distinction between written and non-written discovery.  
Parties who are predisposed to abuse the discovery process will not do so only with written 
discovery, but also with other discovery mechanisms.  Therefore, this resolution will not be able 
to stop the discovery abuses it seeks to curb. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend the Civil Discovery Act as follows: 
 

§ 2023.030 1 
 (a) The court may impose a monetary sanction ordering that one engaging in the 2 
misuse of the discovery process, or any attorney advising that conduct, or both pay the 3 
reasonable expenses, including attorney's fees, incurred by anyone as a result of that 4 
conduct. The court may also impose this sanction on one unsuccessfully asserting that 5 
another has engaged in the misuse of the discovery process, or on any attorney who 6 
advised that assertion, or on both. If a monetary sanction is authorized by any provision of 7 
this title, the court shall impose that sanction unless it finds that the one subject to the 8 
sanction acted with substantial justification or that other circumstances make the 9 
imposition of the sanction unjust. 10 
 11 
§ 2030.290 12 
 (c) The court shall impose a monetary sanction under Chapter 7 (commencing with 13 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 14 
opposes a motion to compel a response to interrogatories unless it finds that the one subject 15 
to the sanction acted with substantial justification or that other circumstances make the 16 
imposition of the sanction unjust. If a party then fails to obey an order compelling answers, 17 
the court may make those orders that are just, including the imposition of an issue sanction, 18 
an evidence sanction, or a terminating sanction under Chapter 7 (commencing with Section 19 
2023.010). In lieu of or in addition to that sanction, the court may impose a monetary 20 
sanction under Chapter 7 (commencing with Section 2023.010). 21 
 22 
§ 2030.300 23 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 24 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 25 
opposes a motion to compel a further response to interrogatories, unless it finds that the 26 
one subject to the sanction acted with substantial justification or that other circumstances 27 
make the imposition of the sanction unjust. 28 
 29 
§ 2030.310 30 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 31 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 32 
opposes a motion to deem binding an initial answer to an interrogatory, unless it finds that 33 
the one subject to the sanction acted with substantial justification or that other 34 
circumstances make the imposition of the sanction unjust. 35 
 36 
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§ 2031.300 37 
 (c) The court shall impose a monetary sanction under Chapter 7 (commencing with 38 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 39 
opposes a motion to compel a response to an inspection demand, unless it finds that the 40 
one subject to the sanction acted with substantial justification or that other circumstances 41 
make the imposition of the sanction unjust. If a party then fails to obey the order 42 
compelling a response, the court may make those orders that are just, including the 43 
imposition of an issue sanction, an evidence sanction, or a terminating sanction under 44 
Chapter 7 (commencing with Section 2023.010). In lieu of or in addition to this sanction, 45 
the court may impose a monetary sanction under Chapter 7 (commencing with Section 46 
2023.010). 47 
 48 
§ 2031.310 49 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 50 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 51 
opposes a motion to compel further response to an inspection demand, unless it finds that 52 
the one subject to the sanction acted with substantial justification or that other 53 
circumstances make the imposition of the sanction unjust. 54 
 55 
§ 2031.320 56 
 (b) The court shall impose a monetary sanction under Chapter 7 (commencing with 57 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 58 
opposes a motion to compel compliance with an inspection demand, unless it finds that the 59 
one subject to the sanction acted with substantial justification or that other circumstances 60 
make the imposition of the sanction unjust. 61 
 62 
§ 2033.290 63 
 (d) The court shall impose a monetary sanction under Chapter 7 (commencing with 64 
Section 2023.010) against any party, person, or attorney who unsuccessfully makes or 65 
opposes a motion to compel further response, unless it finds that the one subject to the 66 
sanction acted with substantial justification or that other circumstances make the 67 
imposition of the sanction unjust. 68 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Contra Costa County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Allows courts discretion to refrain from imposing a monetary sanction on the 
unsuccessful party or attorney involved with a motion to compel concerning written discovery 
where the court finds substantial justification or other circumstances. 
 
This Resolution:  Eliminates such discretion by requiring courts to impose a monetary sanction 
on the unsuccessful party to a motion to compel concerning written discovery in all cases.  
Courts would still be free to set the appropriate amount of such a sanction, and to determine who, 
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if anyone, is the unsuccessful party.  This change would not apply to motions concerning 
protective orders, depositions, or physical or mental examinations. 
 
The Problem:  Written discovery in civil litigation is often misused, both offensively and 
defensively by parties, and abuse of the discovery rules is widespread.  In order to deter such 
abuses, under the current law, courts are supposed to impose a monetary sanction on the 
unsuccessful party or attorney involved in a motion to compel, unless there are exceptional 
circumstances that apply.  In other words, imposition of a monetary sanction on the losing party 
is supposed to be the norm, not the exception.  In practice, courts rarely impose a sanction for 
anything but the worst practices. 
 
This resolution seeks to curb abuses of written discovery by restoring the original intent of the 
rules.  Imposition of a monetary sanction would now be mandatory in all cases of motions to 
compel involving written discovery.  However, courts would retain the discretion to set the 
appropriate amount of such a sanction, which undoubtedly would involve taking into account the 
justification or other circumstances that led to the motion.  Courts would also retain the 
discretion to determine who, if anyone, is the unsuccessful party. 
The law on motions concerning protective orders, depositions, or physical or mental 
examinations would not be changed because special circumstances often apply to those particular 
discovery tools. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Stephen C. Steinberg, Morgan Miller Blair, 
1331 N. California Blvd., Suite 200, Walnut Creek, CA, 94596, Phone:  (925) 979-3321, Fax:  
(925) 274-7521, ssteinberg@mmblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
We share the proponent’s frustration with the reluctance of some trial courts to impose sanctions 
in obvious cases of discovery abuse.  However, removing all discretion from judges is not the 
answer.  If the discovery statutes were amended as the proponent suggests, the only discretion 
the court would retain would be as to the amount of the sanctions.  Although a court could 
impose nominal sanctions in lesser instances of abuse, the resolution does not make that clear. 
Litigants and judges should have better guidance from discovery statutes than simply an 
unspoken hint that nominal amounts, instead of potentially ruinous sanctions, could be awarded.  
The statutes maintain a proper balance in their present form and should not be amended as this 
resolution proposes. 
 
ORANGE COUNTY BAR ASSOCIATION 
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The Resolution fails in principle and on its own terms.  It assumes that some party to a discovery 
dispute should be punished, even where there was substantial justification for the non-prevailing 
party's position.  Although the Resolution purports to be aimed at discovery abuses, it instead 
targets something different: substantially justified advocacy.  As a matter of principle, neither a 
party nor counsel should be sanctioned for taking a substantially justified position; likewise, 
sanctions should not be mandated where the totality of circumstances renders the imposition of 
sanctions unjust.  The Resolution would place a lawyer in an intolerable dilemma:  breach his or 
her duty to his client by not taking a position that had substantial justification or face the 
possibility of mandatory sanctions for doing so.  The Resolution is intended to have a chilling 
effect on advocacy, and should be rejected in principle. 
 
The Resolution also fails on its own terms.  Notwithstanding its stated intent to make sanctions 
mandatory, the Resolution does not actually place the courts under a mandate to issue 
meaningful sanctions.  The Statement of Reasons indicates that the Resolution would vest the 
courts with the discretion to decide the amount of sanctions, allowing courts to award nominal 
sanctions, which likely would not have a deterrent effect.  Even more fundamentally, the 
Statement of Reasons indicates the courts would have discretion to decide "who, if anyone, is the 
unsuccessful party," allowing a court to rule that neither party was the unsuccessful party and 
subject to sanctions.  Judges currently unwilling to issue sanctions will do nothing more than 
award nominal sanctions, or make a determination that there was no unsuccessful party. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Sanctions are not appropriate in every case.  The Courts must retain the discretion to decide 
when a sanction is proper.  Imposing the risk of mandatory sanctions on any party who brings or 
opposes a motion to compel will only discourage and chill the assertion of positions attorneys 
believe in good faith are meritorious, are warranted under the law, and should be taken in the 
interest of their clients.  Losing a discovery motion, in and of itself, should not be a sufficient 
basis for the award of sanctions. 



03-05-1 

RESOLUTION 03-05-2008 
 
DIGEST  
Consumer Notice:  Applicable To All Production Requests 
Amends Code of Civil Procedure section 1985.3 to require consumer notice for all civil 
document requests. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
DISAPPROVE 
 
History 
Similar to 01-01-03, 01-03-03, and 04-08-04, which were respectively approved, withdrawn, and 
disapproved.  Substantially identical to 11-09-05, which was withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to require consumer notice for 
all civil document requests.  The resolution should be disapproved because it would create an 
inherent conflict in current law and would impose an undue and unfair burden on litigating 
parties. 
 
Since this resolution is substantially identical to Resolution 11-09-05 which was disapproved and 
later withdrawn, and it remains unduly burdensome, it should again be disapproved. 
 
In litigation, propounding parties often do not know whose records will be responsive to 
document requests.  Thus it is the duty of a party responding to objectionable records to protect 
non-parties from unfair and unlawful disclosures.  (Valley Bank of Nevada v. Superior Ct. (1975) 
15 Cal.3d 653.)  Evident throughout the rules of discovery are assurances that third parties are to 
receive protection from disclosures of confidential information even within the context of 
litigation.  (See, e.g., Code Civ. Proc. §§ 1985, 2025.210.)  Amending discovery rules to require 
litigating parties to prepare notices to consumers for all document requests would unfairly 
require propounding parties to send notices to consumers with every document request that may 
seek consumer’s records even though the responding party often has the sole knowledge of 
which consumer’s documents are responsive to the requests.  Since this resolution imposes an 
undue burden on propounding parties, it should be disapproved. 
 
This resolution is similar to resolution 03-06-08 which seeks to amend Code of Civil Procedure 
section 1985.6. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 
 

§ 1985.3 1 
 (a) For purposes of this section, the following definitions apply: (1) “Personal 2 
records” means the original, any copy of books, documents, other writings, or electronic 3 
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data pertaining to a consumer and which are maintained by any “witness” which is a 4 
physician, dentist, ophthalmologist, optometrist, chiropractor, physical therapist, 5 
acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary clinic, pharmacist, 6 
pharmacy, hospital, medical center, clinic, radiology or MRI center, clinical or diagnostic 7 
laboratory, state or national bank, state or federal association (as defined in Section 5102 8 
of the Financial Code), state or federal credit union, trust company, anyone authorized by 9 
this state to make or arrange loans that are secured by real property, security brokerage 10 
firm, insurance company, title insurance company, underwritten title company, escrow 11 
agent licensed pursuant to Division 6 (commencing with Section 17000) of the Financial 12 
Code or exempt from licensure pursuant to Section 17006 of the Financial Code, 13 
attorney, accountant, institution of the Farm Credit System, as specified in Section 2002 14 
of Title 12 of the United States Code, or telephone corporation which is a public utility, 15 
as defined in Section 216 of the Public Utilities Code, or psychotherapist, as defined in 16 
Section 1010 of the Evidence Code, or a private or public preschool, elementary school, 17 
secondary school, or postsecondary school as described in Section 76244 of the 18 
Education Code.  19 

(2) “Consumer” means any individual, partnership of five or fewer persons, 20 
association, or trust which has transacted business with, or has used the services of, the 21 
witness or for whom the witness has acted as agent or fiduciary. 22 

(3) “Subpoenaing Requesting party” means the person or persons causing a 23 
subpoena duces tecum, a request for identification and production of documents under 24 
Code of Civil Procedure Section 2031, or a deposition notice, accompanied by a request 25 
to produce documents, under Code of Civil Procedure Section 2030 to be issued or 26 
served in connection with any civil action or proceeding pursuant to this code.  27 
“Requesting party”, but shall not include the state or local agencies described in Section 28 
7465 of the Government Code, or any entity provided for under Article VI of the 29 
California Constitution in any proceeding maintained before an adjudicative body of that 30 
entity pursuant to Chapter 4 (commencing with Section 6000) of Division 3 of the 31 
Business and Professions Code. 32 

(4) “Document request” means a subpoena duces tecum, a request for 33 
identification and production of documents under Code of Civil Procedure Section 2031, 34 
or a deposition notice, accompanied by a request to produce documents, under Code of 35 
Civil Procedure Section 2030. 36 

(45) “Deposition officer” means a person who meets the qualifications specified 37 
in paragraph (3) of subdivision (d) of Section 2020. 38 

(b) Prior to the date called for in the subpoena duces tecumdocument request for 39 
the production of personal records, the subpoenaing partyrequesting party shall serve or 40 
cause to be served on the consumer whose records are being sought a copy of the 41 
subpoena duces tecumdocument request, of the affidavit supporting the issuance of the 42 
subpoena, if any, and of the notice described in subdivision (e), and proof of service as 43 
indicated in paragraph (1) of subdivision (c).  This service shall be made as follows:  44 

(1) To the consumer personally, or at his or her last known address, or in 45 
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if 46 
he or she is a party, to his or her attorney of record.  If the consumer is a minor, service 47 
shall be made on the minor’s parent, guardian, conservator, or similar fiduciary, or if one 48 
of them cannot be located with reasonable diligence, then service shall be made on any 49 
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person having the care or control of the minor or with whom the minor resides or by 50 
whom the minor is employed, and on the minor if the minor is at least 12 years of age. 51 

(2) Not less than 10 days prior to the date for production specified in the subpoena 52 
duces tecumdocument request, plus the additional time provided by Section 1013 if 53 
service is by mail. 54 

(3) At least five days prior to service upon the custodian of the records, plus the 55 
additional time provided by Section 1013 if service is by mail. 56 
(c) Prior to the production of the records, the subpoenaing partyrequesting party shall do 57 
either of the following:  58 

(1) Serve or cause to be served upon the witness a proof of personal service or of 59 
service by mail attesting to compliance with subdivision (b). 60 

(2) Furnish the witness a written authorization to release the records signed by the 61 
consumer or by his or her attorney of record.  The witness may presume that any attorney 62 
purporting to sign the authorization on behalf of the consumer acted with the consent of 63 
the consumer, and that any objection to release of records is waived. 64 
 (d) A subpoena duces tecumdocument request for the production of personal 65 
records shall be served in sufficient time to allow the witness a reasonable time, as 66 
provided in paragraph (1) of subdivision (d) of Section 2020, to locate and produce the 67 
records or copies thereof. 68 
 (e) Every copy of the subpoena duces tecumdocument request and affidavit, if 69 
any, served on a consumer or his or her attorney in accordance with subdivision (b) shall 70 
be accompanied by a notice, in a typeface designed to call attention to the notice, 71 
indicating that (1) records about the consumer are being sought from the witness named 72 
on the document requestsubpoena; (2) if the consumer objects to the witness furnishing 73 
the records to the party seeking the records, the consumer must file papers with the court 74 
or serve a written objection as provided in subdivision (g) prior to the date specified for 75 
production on the subpoenadocument request; and (3) if the party who is seeking the 76 
records will not agree in writing to cancel or limit the subpoenadocument request, an 77 
attorney should be consulted about the consumer’s interest in protecting his or her  rights 78 
of privacy.  If a notice of taking of deposition is also served with a subpoena duces 79 
tecum, that other notice may be set forth in a single document with the notice required by 80 
this subdivision. 81 
 (f) A subpoena duces tecumdocument request for personal records maintained by 82 
a telephone corporation which is a public utility, as defined in Section 216 of the Public 83 
Utilities Code, shall not be valid or effective unless it includes a consent to release, 84 
signed by the consumer whose records are requested, as required by Section 2891 of the 85 
Public Utilities Code. 86 
 (g) Any consumer whose personal records are sought by a subpoena duces 87 
tecumdocument request and who is a party to the civil action in which this subpoena 88 
duces tecumdocument request is served may, prior to the date for production, bring a 89 
motion under Section 1987.1 to quash or modify the subpoena duces tecumdocument 90 
request.  Notice of the bringing of that motion shall be given to the witness and 91 
deposition officer at least five days prior to production.  The failure to provide notice to 92 
the deposition officer shall not invalidate the motion to quash or modify the subpoena 93 
duces tecumdocument request but may be raised by the deposition officer as an 94 
affirmative defense in any action for liability for improper release of records.  Any other 95 
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consumer or nonparty whose personal records are sought by a subpoena duces 96 
tecumdocument request may, prior to the date of production, serve on the subpoenaing 97 
partyrequesting party the witness, and the deposition officer, a written objection that cites 98 
the specific grounds on which production of the personal records should be prohibited.  99 
No witness or deposition officer shall be required to produce personal records after 100 
receipt of notice that the motion has been brought by consumer, or after receipt of a 101 
written objection from a nonparty consumer, except upon order of the court in which the 102 
action is pending or by agreement of the parties, witnesses, and consumers affected.  The 103 
party requesting a consumer’s personal records may bring a motion under Section 1987.1 104 
to enforce the document requestsubpoena within 20 days of service of the written 105 
objection.  The motion shall be accompanied by a declaration showing a reasonable and 106 
good faith attempt at informal resolution of the dispute between the party requesting the 107 
personal records and the consumer or the consumer’s attorney. 108 
 (h) Upon good cause shown and provided that the rights of witnesses and 109 
consumers are preserved, a subpoenaing partyrequesting party shall be entitled to obtain 110 
an order shortening the time for service of a subpoena duces tecumdocument request or 111 
waiving the requirements of subdivision (b) where due diligence by the subpoenaing 112 
partyrequesting party has been shown.  113 
 (i) Nothing contained in this section shall be construed to apply to any subpoena 114 
duces tecumdocument request which does not request the records of any particular 115 
consumer or consumers and which requires a custodian of records to delete all 116 
information which would in any way identify any consumer whose records are to be 117 
produced. 118 
 (j) This section shall not apply to proceedings conducted under Division 1 119 
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 120 
4.5 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200) 121 
of the Labor Code. 122 
 (k) Failure to comply with this section shall be sufficient basis for the witness to 123 
refuse to produce the personal records sought by a subpoena duces tecumdocument 124 
request. 125 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires parties who obtain consumer records records to give notice to the 
consumer whose records are sought if the party issues a subpoena duces tecum to obtain the 
records. 
 
This Resolution:  Requires parties who obtain consumer records to give notice to the consumer 
whose records are sought if the party obtains the records through a subpoena duces tecum, such 
as a request for identification and production of documents under Code of Civil Procedure 
Section 2031 or a deposition notice, accompanied by a request to produce documents, under 
Code of Civil Procedure Section 2030. 
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The Problem:  Consumers expect that their records are confidential.  California Code of Civil 
Procedure Section 1985.3 acknowledges the confidential nature of these records and provides 
consumers with notice, and an opportunity to object, when a third party is seeking their records 
in litigation.  That right arises, however, only when the party seeking the documents uses a 
subpoena duces tecum.  When the entity holding the records is a party to the lawsuit, typically 
the records are produced without the consumer receiving notice or having any right to protect 
their privacy.  The individual’s right of privacy should not rise and fall upon the method of 
discovery chosen.  This bill would close that loophole by requiring that consumers receive notice 
whenever their records are being sought.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This proposed Amendment renders an already cumbersome process even more cumbersome by 
requiring the party serving a request for production of documents to a party employer to also 
give notice to any employee who might be affected by it.  The problem is that the propounding 
party often will not know the identity of the consumer whose records might be included in the 
production, much less the address to which notice must be given.  If an employee has placed his 
or her confidential records in the hands of his or her employer, the employee’s expectation is that 
the employer will maintain that confidentiality and any concomitant rights of privacy.  Counsel 
for the party employer can do so by simply objecting to the production of those records on 
privacy grounds.  This does not unduly burden the employer, while the proposed amendment will 
significantly burden the propounding party.  The proposed amendment is simply not needed. 
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RESOLUTION 03-06-2008 
 
DIGEST:  
Consumer Notice: Applicable to All Production Requests for Employee Records 
Amends Code of Civil Procedure section 1985.6 to require notice to consumers for production 
requests seeking employee records. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
DISAPPROVE 
History: 
Similar to 01-03-03 and 04-07-04 which were respectively approved and disapproved.  
Substantially identical to 11-12-05, which was withdrawn.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.6 to require notice to consumers 
for production requests seeking employee records.  This resolution should be disapproved 
because it unduly burdens litigants and creates an inherent conflict in discovery laws.   
 
This resolution imposes an undue burden on parties seeking employee records insofar as it 
requires requesting parties to guess at whose records might be contained within a response to a 
subpoena.  It is more appropriate for the burden to be on responding parties to raise appropriate 
objections and protect employees and former employees.  The idea of the burden resting on 
responding parties is consistent with existing law as well as related discovery rules protecting 
third-parties.  The underlying policy behind these protections is clear – litigants are expected to 
be vigilant and mindful of privacies extended to third-parties. 
 
This resolution is similar to resolution 03-05-08 which seeks to amend Code of Civil Procedure 
section 1985.3. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.6 to read as follows: 
 

§1985.6 1 
 (a) For purposes of this section, the following definitions apply:  2 

(1) “Deposition officer” means a person who meets the qualifications specified in 3 
paragraph (3) of subdivision (d) of Section 2020. 4 

(2) “Employee” means any individual who is or has been employed by a witness 5 
subject to a subpoena duces tecumdocument request.  “Employee” also means any 6 
individual who is or has been represented by a labor organization that is a witness subject 7 
to a subpoena duces tecumdocument request.  8 

(3) “Employment records” means the original or any copy of books, documents, 9 
other writings, or electronic data pertaining to the employment of any employee 10 
maintained by the current or former employer of the employee, or by any labor 11 
organization that has represented or currently represents the employee. 12 
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(4) “Labor organization” has the meaning set forth in Section 1117 of the Labor 13 
Code.  14 

(5) “Subpoenaing partyRequesting party” means the person or persons causing a 15 
subpoena duces tecum, a request for identification and production of documents under 16 
Code of Civil Procedure Section 2031, or a deposition notice, accompanied by a request 17 
to produce documents, under Code of Civil Procedure Section 2030 to be issued or 18 
served in connection with any civil action or proceeding.  Requesting party shall , but 19 
does not include the state or local agencies described in Section 7465 of the Government 20 
Code, or any entity provided for under Article VI of the California Constitution in any 21 
proceeding maintained before an adjudicative body of that entity pursuant to Chapter 4 22 
(commencing with Section 6000) of Division 3 of the Business and Professions Code. 23 

(6) “Document request” means a subpoena duces tecum, a request for 24 
identification and production of documents under Code of Civil Procedure Section 2031, 25 
or a deposition notice, accompanied by a request to produce documents, under Code of 26 
Civil Procedure Section 2030. 27 

(7) “Deposition officer” means a person who meets the qualifications specified in 28 
paragraph (3) of subdivision (d) of Section 2020. 29 
 (b) Prior to the date called for in the subpoena duces tecumdocument request of 30 
the production of employment records, the subpoenaing partyrequesting party shall serve 31 
or cause to be served on the employee whose records are being sought a copy of:  the 32 
subpoena duces tecumdocument request; the affidavit supporting the issuance of the 33 
subpoena, if any; and the notice described in subdivision (e), and proof of service as 34 
provided in paragraph (1) of subdivision (c).  This service shall be made as follows:  35 

(1) To the employee personally, or at his or her last known address, or in 36 
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if 37 
he or she is a party, to his or her attorney of record.  If the employee is a minor, service 38 
shall be made on the minor’s parent, guardian, conservator, or similar fiduciary, or if one 39 
of them cannot be located with reasonable diligence, then service shall be made on any 40 
person having the care or control of the minor, or with whom the minor resides, and on 41 
the minor if the minor is at least 12 years of age. 42 

(2) Not less than 10 days prior to the date for production specified in the subpoena 43 
duces tecumdocument request, plus the additional time provided by Section 1013 if 44 
service is by mail. 45 

(3) At least five days prior to service upon the custodian of the employment 46 
records, plus the additional time provided by Section 1013 if service is by mail. 47 
 (c) Prior to the production of the records, the subpoenaing partyrequesting party 48 
shall either: 49 

(1) Serve or cause to be served upon the witness a proof of personal service or of 50 
service by mail attesting to compliance with subdivision (b). 51 

(2) Furnish the witness a written authorization to release the records signed by the 52 
employee or by his or her attorney of record.  The witness may presume that the attorney 53 
purporting to sign the authorization on behalf of the employee acted with the consent of 54 
the employee, and that any objection to release of records is waived.   55 
 (d) A subpoena duces tecumdocument request for the production of employment 56 
records shall be served in sufficient time to allow the witness a reasonable time, as 57 
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provided in paragraph (1) of subdivision (d) of Section 2020, to locate and produce the 58 
records or copies thereof. 59 
 (e) Every copy of the subpoena duces tecumdocument request and affidavit 60 
served on an employee or his or her attorney in accordance with subdivision (b) shall be 61 
accompanied by a notice, in a typeface designed to call attention to the notice, indicating 62 
that (1) employment records about the employee are being sought from the witness 63 
named on the subpoenadocument request; (2) the employment records may be protected 64 
by a right of privacy; (3) if the employee objects to the witness furnishing the records to 65 
the party seeking the records the employee shall file papers with the court prior to the 66 
date specified for production on the subpoenadocument request; and (4) if the 67 
subpoenaing partyrequesting party does not agree in writing to cancel or limit the 68 
subpoenadocument request, an attorney should be consulted about the employee’s 69 
interest in protecting his or her rights of privacy.  If a notice of taking of deposition is 70 
also served with a subpoena duces tecum, that other notice may be set forth in a single 71 
document with the notice required by this subdivision. 72 
 (f) Any employee whose employment records are sought by a subpoena duces 73 
tecumdocument request may, prior to the date for production, bring a motion under 74 
Section 1987.1 to quash or modify the subpoena duces tecumdocument request.  Notice 75 
of the bringing of that motion shall be given to the witness and the deposition officer at 76 
least five days prior to production.  The failure to provide notice to the deposition officer 77 
does not invalidate the motion to quash or modify the subpoena duces tecumdocument 78 
request but may be raised by the deposition officer as an affirmative defense in any action 79 
for liability for improper release of records.   80 

Any nonparty employee whose employment records are sought by a subpoena 81 
duces tecumdocument request may, prior to the date of production, serve on the 82 
subpoenaing partyrequesting party, and the deposition officer, the witness a written 83 
objection that cites the specific grounds on which production of the employment records 84 
should be prohibited.  No witness or deposition officer shall be required to produce 85 
employment records after receipt of notice that the motion has been brought by an 86 
employee, or after receipt of a written objection from a nonparty employee, except upon 87 
order of the court in which the action is pending or by agreement of the parties, 88 
witnesses, and employees affected.   89 

The party requesting an employee’s employment records may bring a motion 90 
under subdivision (c) of Section 1987 to enforce the subpoena within 20 days of service 91 
of the written objection.  The motion shall be accompanied by a declaration showing a 92 
reasonable and good faith attempt at informal resolution of the dispute between the party 93 
requesting the employment records and the employee or the employee’s attorney. 94 
 (g) Upon good cause shown and provided that the rights of witnesses and 95 
employees are preserved, a subpoenaing partyrequesting party shall be entitled to obtain 96 
an order shortening the time for service of a subpoena duces tecumdocument request or 97 
waiving the requirements of subdivision (b) where due diligence by the subpoenaing 98 
partyrequesting party has been shown. 99 
 (h) This section may not be construed to apply to any subpoena duces 100 
tecumdocument request which does not request the records of any particular employee or 101 
employees and which requires a custodian of records to delete all information which 102 
would in any way identify any employee whose records are to be produced. 103 
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 (i) This section does not apply to proceedings conducted under Division 1 104 
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 105 
4.5 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200) 106 
of the Labor Code.  107 
 (j) Failure to comply with this section shall be sufficient basis for the witness to 108 
refuse to produce the employment records sought by subpoena duces tecumdocument 109 
request. 110 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires parties who obtain consumer records records to give notice to the 
employee whose records are sought if the party issues a subpoena duces tecum to obtain the 
records. 
 
This Resolution:  Requires parties who obtain employee records to give notice to the employee 
whose records are sought if the party obtains the records through a subpoena duces tecum, a 
request for identification and production of documents under Code of Civil Procedure Section 
2031 or a deposition notice, accompanied by a request to produce documents, under Code of 
Civil Procedure Section 2030. 
 
The Problem:  Employees expect that their personnel records are confidential.  California Code 
of Civil Procedure Section 1985.6 acknowledges the confidential nature of these records and 
provides employees with notice, and an opportunity to object, when a third party is seeking their 
records in litigation.  That right arises, however, only when the party seeking the documents uses 
a subpoena duces tecum.  When the entity holding the records is a party to the lawsuit, typically 
the records are produced without the employee receiving notice or having any right to protect 
their privacy.  The individual’s right of privacy should not rise and fall upon the method of 
discovery chosen.  This bill would close that loophole by requiring that employees receive notice 
whenever their records are being sought.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
 
ORANGE COUNTY BAR ASSOCIATION 
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This proposed Amendment renders an already cumbersome process even more cumbersome by 
requiring the party serving a request for production of documents to a party employer to also 
give notice to any employee who might be affected by it.  The problem is that the propounding 
party often will not know the identity of the consumer whose records might be included in the 
production, much less the address to which notice must be given.  If an employee has placed his 
or her confidential records in the hands of his or her employer, the employee’s expectation is that 
the employer will maintain that confidentiality and any concomitant rights of privacy.  Counsel 
for the party employer can do so by simply objecting to the production of those records on 
privacy grounds.  This does not unduly burden the employer, while the proposed amendment will 
significantly burden the propounding party.  The proposed amendment is simply not needed.  
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RESOLUTION 03-07-2008 
 

DIGEST 
Evidentiary Privileges: Proceedings and Records of Attorney Peer Review Committees 
Adds Evidence Code section 1161 to establish a privilege for law firm peer review committees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Evidence Code section 1161 to establish a privilege for law firm peer 
review committees. This resolution should be disapproved because the resolution is too broad 
and vague as to the scope and exact nature of the privilege.   
 
Many law firms have established voluntary, internal peer review systems in which a panel 
composed of a number of employees and a small number of management representatives 
convenes and reviews internal firm operations.  However, law firm peer review committees 
typically lack the specific guidelines and procedures that govern medical peer review 
committees.  This resolution does not define what a peer review committee is, or the scope of the 
privilege to be established; and would apparently cover the discussion of numerous matters as to 
which no privilege should be provided. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Evidence Code Section 1161, to read as follows: 
 

§1161                                                                                                                                      1 
 (a) Neither the proceedings nor the records of an organized peer review committee 2 
of a law firm, having the sole responsibility of evaluating and improving the quality of 3 
legal services rendered by the law firm, shall be subject to discovery.  As used in this 4 
Section, “law firm” means any general partnership, limited liability partnership, law 5 
corporation or limited liability company entitled to practice law in the State of California.6 
 (b) No person in attendance at a meeting of any such peer review committee shall 7 
be required to testify as to what transpired at a committee meeting. 8 
 (c) The prohibition relating to discovery or testimony does not apply if any person 9 
serves upon the peer review committee when his or her own conduct or practice is being 10 
reviewed. 11 
 (d) Evidence otherwise admissible or subject to discovery outside of a peer review 12 
committee shall not be or become inadmissible or protected from disclosure solely by 13 
reason of its presentation to or consideration by a peer review committee. 14 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The internal proceedings and records of law firm committees designated 
variously as “loss prevention,” malpractice prevention,” “counsel committee,” and “professional 
conduct” committees are not protected from discovery absent the firm’s representation by 
independent counsel.  Court decisions have rejected the assertion of an attorney-client privilege 
for internal investigations that relate to a firm’s representation of a client. 
 
This Resolution: The proposed statute establishes a privilege for the internal proceedings and 
records of law firm peer review committees established solely for the purpose of evaluating and 
improving the quality of legal services, provided that no committee member’s conduct or 
practice is being reviewed by the committee.   
 
The Problem:  Peer review is an essential element of quality control and improvement in 
professional organizations.  Recognizing the beneficial effects of candid, thorough, and objective 
peer review, an extensive statutory framework already protects peer review committees 
established by health care providers to evaluate and improve the quality of care.  (Evidence Code 
§1156 et seq.)  No such privilege, however, exists for peer review committees established by 
attorneys to evaluate and improve the quality of legal services provided to clients.    
 
The American Bar Association notes that the legal profession “has made a number of ‘false 
starts’ in its effort to develop some form of a model peer review system” and that members of 
“the Bar now recognize the need for some form of self-assessment and this form of risk 
management is also being promoted within the insurance industry.”  One major reason that firms 
are reluctant to implement effective peer review is their concern that records of the peer review 
committee will be used as evidence against the firms in legal malpractice claims.  The proposed 
evidentiary privilege for law firm peer review committees ameliorates this concern by affording 
to lawyers the same protections afforded to health care providers, while preserving a client’s 
right to obtain through discovery relevant documents generated independently of the peer review 
process.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Randall Kiser, DecisionSet, 550 Hamilton 
Avenue, Palo Alto, CA 94301, 650-838-0148, rkiser@decisionset.com. 
 
RESPONSIBLE FLOOR DELEGATE: Randall Kiser 
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RESOLUTION 03-08-2008 
 
DIGEST 
Dispute Resolution Programs: Exclusion of District Attorneys’ Offices as Grantees  
Amends Business and Professions Code section 467.1 to exclude District Attorneys’ offices from 
receiving Dispute Resolution Program Act grants. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code section 467.1 to exclude District 
Attorneys’ offices from receiving Dispute Resolution Program Act grants.  This resolution 
should be approved in principle because it excludes an entity that is neither neutral nor primarily 
formed for dispute resolution.   
 
One of the goals of the Dispute Resolution Program Act (“DRPA”) is to encourage courts, 
prosecuting authorities, law enforcement agencies, and other governmental agencies to use 
alternative dispute resolution programs.  The statute allows counties to establish a program to 
grant DRPA funds to public entities and nonpartisan nonprofits.  The program is administered by 
county boards of supervisors and is regulated at the state level by the Department of Consumer 
Affairs, which has promulgated regulations. 
 
A grantee agency must be a definitive unit of a governmental entity with a separate and 
identifiable annual budget.  (16 Cal. Code Regs., § 3605.)  Along with its grant application, a 
grantee must describe its organizational structure and that of its parent or sponsoring 
organization.  Dispute resolution must be its primary purpose as evidenced by the program, 
project or entity devoting a minimum of 51% of its budget to dispute resolution services.  
Section 3620 of the regulations requires that neutral persons provide the services.  (16 Cal. Code 
Regs., § 3620.)  Section 3632 makes allowances for a grantee agency to provide disputants with 
information on other entities which provide dispute resolution services.  (16 Cal. Code Regs., 
§ 3632.)   
 
Dispute resolution programs associated with District Attorneys’ (“DA’s”) offices present several 
major problems that may produce results contrary to the purpose of dispute resolution.  First, the 
primary purpose of DAs’ offices is prosecution, not dispute resolution.  As such, some 
community members are not likely to use dispute resolution services offered by these offices.  
Though DA’s offices may have a desire to provide dispute resolution services, the perception of 
partiality should exclude them.  Contrary to the Judicial Counsel’s assertion, Business & 
Professions Code section 467.7 suggests participation in, not establishment of dispute resolution 
programs by DA’s offices Finally, DA’s offices may have an unfair advantage in getting 
approval for DRPA funds over other non-public entities due to their connection as county 
employees.  
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The DRPA statutes and regulations specifically refer to providing services in cases involving 
criminal charges.  For the charged or potentially charged person, the District Attorney’s dispute 
resolution program is not likely to be perceived as a neutral and unbiased forum. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to amend Business & Professions Code Section 467.1 as follows: 
 
 

§467.1 1 
 (a) A program funded pursuant to this chapter shall be operated pursuant to 2 
contract with the county and shall comply with all of the requirements of this chapter and 3 
the rules and regulations of the advisory council. 4 
 (b) Counties may establish a program of grants to public entities, specifically 5 
excluding District Attorneys' offices, and to nonpartisan nonprofit corporations for the 6 
establishment and continuance of programs to be operated under the requirements of this 7 
chapter and the standards developed by the advisory council. The board of supervisors of a 8 
county in which, because of the county's size, the distribution authorized by Section 470.5 9 
is insufficient to establish a county program may enter into an agreement with the board of 10 
supervisors of one or more other such counties to establish a program authorized by this 11 
chapter on a regional basis. 12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law allows counties to allocate the Dispute Resolution Program Act 
(DRPA) money collected from court filing fees, and distributed to the counties by the 
Administrative Office of the Courts, to "public entities" and nonprofits to provide mediation and 
arbitration services to the community on a sliding scale basis.  
 
This Resolution: Would modify existing law by excluding District Attorneys' offices from the 
definition of "public entities" that may receive DRPA funding to establish and operate dispute 
resolution programs. 
 
The Problem: Counties typically provide dispute resolution services through local non-profits 
that are devoted to alternative dispute or conflict resolution, or through public entities such as 
consumer affairs departments.  However, in some counties (e.g., Ventura County), the dispute 
resolution service is located within the District Attorney's Office.  This may occur, for example, 
when the District Attorney has significant political clout with the county board of supervisors, 
and seeks to have the DRPA funding allocated for dispute resolution services directed to the 
Office of the District Attorney. 
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Locating the dispute resolution service in a District Attorney's Office creates a particular 
problem when a person seeking dispute resolution services is a current or former criminal 
defendant and does not feel comfortable seeking assistance in the office that is or was 
prosecuting him or her. 
 
IMPACT STATEMENT: 
 
This proposed resolution affects Business & Professions Code Section 467.2. 
 
AUTHORS AND/OR PERMANENT CONTACT: Lisa Jaskol and Tina L. Rasnow, Ventura 
County Superior Court, Self-Help Legal Access Center, 800 South Victoria Avenue, Room 400, 
Ventura, CA 93009/(805)654-3879, tina.rasnow@ventura.courts.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Tina L. Rasnow  
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RESOLUTION 03-09-2008 
 

DIGEST  
Civil Discovery: Service of Deposition Notice 
Amends Code of Civil Procedure section 2025.240 to require service of deposition notices on 
parties who have not yet appeared, if the deposition notice seeks the non-appearing party’s 
information or records.      
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE (with Recommended Amendments) 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2025.240 to require service of 
deposition notices on parties who have not yet appeared, if the deposition notice seeks the non-
appearing party’s information or records.  This resolution should be approved in principle with 
recommended amendments because it closes a loophole in the law where plaintiffs can seek third 
party discovery on defendants without serving a notice to consumer on the same defendant. 
 
For clarification purposes, Line 4 of the proposed resolution should be amended to read as 
follows:  “. . . a party who has been served but has not yet appeared . . . .”   
 
The current state of the law is such that a plaintiff can serve deposition notices twenty days after 
serving the summons on, or appearance by, any defendant.  (Code Civ. Proc., § 2025.210, subd. 
(b).)  Code of Civil Procedure section 2025.240, subdivision (a) only requires the plaintiff to 
serve deposition notices on a “party who has appeared in the action.”  However, most defendants 
do not appear on a matter within twenty days of receiving the summons because they have thirty 
days, after service of the summons, to file their responsive pleading.  (Code Civ. Proc., §§ 
430.10 and 430.40, subd. (a).)  Therefore, a plaintiff can serve any defendant with the summons, 
wait twenty days, and then serve deposition notices on third parties, such as banks, schools, etc. 
seeking information on any defendant, without serving the as-of-yet-non-appearing defendant(s) 
with a notice to consumer.  This creates an unfair situation where the plaintiff can procure 
personal information about the defendant, without any notice to the defendant, just because the 
defendant is preparing his or her responsive pleading within the statutory thirty-day window.  
Had plaintiff served the very same deposition notices on third parties after the defendant 
appeared, the plaintiff would have to give notice to the defendant and file a notice to consumer.   
 
This resolution would remedy the situation where a plaintiff can gain unfair advantage over a 
defendant, even though the defendant is acting diligently within the statutory time limits.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure Section 2025.240 as follows: 
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§ 2025.240 1 
 (a)  The party who prepares a notice of deposition shall give the notice to every 2 
other party who has appeared in the action.  If the deposition is for the purpose of 3 
obtaining information or records concerning a party who has not yet appeared and whose 4 
default has not yet been entered, the party preparing the notice of deposition shall also give 5 
notice to such non-appearing party.  The deposition notice, or the accompanying proof of 6 
service, shall list all the parties or attorneys for parties on whom it is served. 7 
 (b) If, as defined in subdivision (a) of Section 1985.3 or subdivision (a) of Section 8 
1985.6, the party giving notice of the deposition is a subpoenaing party, and the deponent 9 
is a witness commanded by a deposition subpoena to produce personal records of a 10 
consumer or employment records of an employee, the subpoenaing party shall serve on 11 
that consumer or employee all of the following: 12 
  (1) A notice of the deposition. 13 
  (2) The notice of privacy rights specified in subdivision (e) of Section 1985.3 or in 14 
subdivision (e) of Section 1985.6. 15 
  (3) A copy of the deposition subpoena. 16 
 (c) If the attendance of the deponent is to be compelled by service of a deposition 17 
subpoena under Chapter 6 (commencing with Section 2020.010), an identical copy of that 18 
subpoena shall be served with the deposition notice. 19 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  ORANGE COUNTY BAR ASSOCIATION 
 
STATEMENT OF REASONS: 
 
Existing Law: Permits a ten day loophole for a Plaintiff to issue a Deposition Subpoena to a third 
party without providing notice to any defendant.  Specifically, pursuant to CCP §2025.210(b), a 
plaintiff may serve a deposition notice on any date that is 20 days after service of the summons 
on, or appearance by, any defendant.  Section 2025.240(a) presently requires the plaintiff to 
provide notice of the Deposition Subpoena only to those parties who have appeared.  “The party 
who prepares a notice of deposition shall give the notice to every other party who has appeared 
in the action.”   
 
This Resolution:  Ensures that a party who has not had the opportunity to appear and who is not 
in default shall have the opportunity to protect their privacy interests.  It also ensures that at least 
one adverse party has the opportunity to protect adversarial interests in the event all parties have 
been served, but none have yet made an appearance. 
 
The Problem:  Under existing law, a plaintiff can obtain confidential records and documents 
from third parties if a defendant has been named, but not yet served, or has been served but has 
not yet appeared.  More particularly, in cases involving multiple defendants, under CCP 
§2025.210(b) a plaintiff may serve the summons and complaint on defendant 1, wait 20 days, 
and then serve a Deposition Subpoena on a third party seeking production of defendant 2’s 
confidential records.  Under the current statute, the plaintiff is not required to provide defendant 
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1 or defendant 2 with notice because no defendants have actually appeared.  Further, this 
problem is not alleviated in cases involving multiple defendants who are adverse to one another 
if the plaintiff serves defendant 1 (who has then made an appearance), but not defendant 2 (who 
has been served but the deadline to appear has not yet expired).  In such case, plaintiff and 
defendant 1 may be advantaged by a third party’s production of records pertaining to defendant 
2, and defendant 2, who may have every intention of vigorously defending itself, will not have 
any opportunity to object.  This is particularly problematic when the documents sought from the 
third party are bank records or tax records of a defendant which is a corporation or organization.  
The plaintiff is not required to provide any Notice to Consumer under CCP §1985.3 to a party 
that is a corporation or organization.  Therefore, unless the third party notifies the defendant that 
their records are being sought, the plaintiff is able to conduct third party discovery without any 
notice of any kind. 

The opportunity to conduct ex parte third party discovery is in direct contravention of the 
California Supreme Court’s holding in California Shellfish, Inc. v. United Shellfish Co. (1997) 
56 Cal. App. 4th 16 which holds that the discovery statutes are designed to “ensur[e] that no 
discovery is conducted unless some adverse party has notice of the litigation, and of the 
particular discovery proceeding, and the opportunity to protect adversarial interests.”  Id. at 23.    
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR OR PERMANENT CONTACT:  M. Candice Bryner, Law Offices of M. Candice 
Bryner, APC, 2102 Business Center Drive, Suite 149, Irvine, CA  92612, (949) 253-4615, 
candice@brynerlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
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RESOLUTION 03-09-2008 
 

DIGEST  
Civil Discovery: Service of Deposition Notice 
Amends Code of Civil Procedure section 2025.240 to require service of deposition notices on 
parties who have not yet appeared, if the deposition notice seeks the non-appearing party’s 
information or records.      
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2025.240 to require service of 
deposition notices on parties who have not yet appeared, if the deposition notice seeks the non-
appearing party’s information or records.  This resolution should be approved in principle with 
recommended amendments because it closes a loophole in the law where plaintiffs can seek third 
party discovery on defendants without serving a notice to consumer on the same defendant. 
 
The current state of the law is such that a plaintiff can serve deposition notices twenty days after 
serving the summons on, or appearance by, any defendant.  (Code Civ. Proc., § 2025.210, subd. 
(b).)  Code of Civil Procedure section 2025.240, subdivision (a) only requires the plaintiff to 
serve deposition notices on a “party who has appeared in the action.”  However, most defendants 
do not appear on a matter within twenty days of receiving the summons because they have thirty 
days, after service of the summons, to file their responsive pleading.  (Code Civ. Proc., §§ 
430.10 and 430.40, subd. (a).)  Therefore, a plaintiff can serve any defendant with the summons, 
wait twenty days, and then serve deposition notices on third parties, such as banks, schools, etc. 
seeking information on any defendant, without serving the as-of-yet-non-appearing defendant(s) 
with a notice to consumer.  This creates an unfair situation where the plaintiff can procure 
personal information about the defendant, without any notice to the defendant, just because the 
defendant is preparing his or her responsive pleading within the statutory thirty-day window.  
Had plaintiff served the very same deposition notices on third parties after the defendant 
appeared, the plaintiff would have to give notice to the defendant and file a notice to consumer.   
 
This resolution would remedy the situation where a plaintiff can gain unfair advantage over a 
defendant, even though the defendant is acting diligently within the statutory time limits.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure Section 2025.240 as follows: 
 

§ 2025.240 1 



03-09-2 

 (a) The party who prepares a notice of deposition shall give the notice to every 2 
other party who has appeared in the action. If the deposition is for the purpose of obtaining 3 
information or records concerning a party who has been served but has not yet appeared 4 
and whose default has not yet been entered, the party preparing the notice of deposition 5 
shall also give notice to such non-appearing party. The deposition notice, or the 6 
accompanying proof of service, shall list all the parties or attorneys for parties on whom it 7 
is served. 8 
 (b) If, as defined in subdivision (a) of Section 1985.3 or subdivision (a) of Section 9 
1985.6, the party giving notice of the deposition is a subpoenaing party, and the deponent 10 
is a witness commanded by a deposition subpoena to produce personal records of a 11 
consumer or employment records of an employee, the subpoenaing party shall serve on 12 
that consumer or employee all of the following: 13 
  (1) A notice of the deposition. 14 
  (2) The notice of privacy rights specified in subdivision (e) of Section 1985.3 or in 15 
subdivision (e) of Section 1985.6. 16 
  (3) A copy of the deposition subpoena. 17 
 (c) If the attendance of the deponent is to be compelled by service of a deposition 18 
subpoena under Chapter 6 (commencing with Section 2020.010), an identical copy of that 19 
subpoena shall be served with the deposition notice. 20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  ORANGE COUNTY BAR ASSOCIATION 
 
STATEMENT OF REASONS: 
 
Existing Law: Permits a ten day loophole for a Plaintiff to issue a Deposition Subpoena to a third 
party without providing notice to any defendant.  Specifically, pursuant to CCP §2025.210(b), a 
plaintiff may serve a deposition notice on any date that is 20 days after service of the summons 
on, or appearance by, any defendant.  Section 2025.240(a) presently requires the plaintiff to 
provide notice of the Deposition Subpoena only to those parties who have appeared.  “The party 
who prepares a notice of deposition shall give the notice to every other party who has appeared 
in the action.”   
 
This Resolution:  Ensures that a party who has not had the opportunity to appear and who is not 
in default shall have the opportunity to protect their privacy interests.  It also ensures that at least 
one adverse party has the opportunity to protect adversarial interests in the event all parties have 
been served, but none have yet made an appearance. 
 
The Problem:  Under existing law, a plaintiff can obtain confidential records and documents 
from third parties if a defendant has been named, but not yet served, or has been served but has 
not yet appeared.  More particularly, in cases involving multiple defendants, under CCP 
§2025.210(b) a plaintiff may serve the summons and complaint on defendant 1, wait 20 days, 
and then serve a Deposition Subpoena on a third party seeking production of defendant 2’s 
confidential records.  Under the current statute, the plaintiff is not required to provide defendant 
1 or defendant 2 with notice because no defendants have actually appeared.  Further, this 
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problem is not alleviated in cases involving multiple defendants who are adverse to one another 
if the plaintiff serves defendant 1 (who has then made an appearance), but not defendant 2 (who 
has been served but the deadline to appear has not yet expired).  In such case, plaintiff and 
defendant 1 may be advantaged by a third party’s production of records pertaining to defendant 
2, and defendant 2, who may have every intention of vigorously defending itself, will not have 
any opportunity to object.  This is particularly problematic when the documents sought from the 
third party are bank records or tax records of a defendant which is a corporation or organization.  
The plaintiff is not required to provide any Notice to Consumer under CCP §1985.3 to a party 
that is a corporation or organization.  Therefore, unless the third party notifies the defendant that 
their records are being sought, the plaintiff is able to conduct third party discovery without any 
notice of any kind. 

The opportunity to conduct ex parte third party discovery is in direct contravention of the 
California Supreme Court’s holding in California Shellfish, Inc. v. United Shellfish Co. (1997) 
56 Cal. App. 4th 16 which holds that the discovery statutes are designed to “ensur[e] that no 
discovery is conducted unless some adverse party has notice of the litigation, and of the 
particular discovery proceeding, and the opportunity to protect adversarial interests.”  Id. at 23.    
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR OR PERMANENT CONTACT:  M. Candice Bryner, Law Offices of M. Candice 
Bryner, APC, 2102 Business Center Drive, Suite 149, Irvine, CA  92612, (949) 253-4615, 
candice@brynerlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
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RESOLUTION 03-10-2008 
 

DIGEST  
Evidentiary Privileges: Communications Made as Part of a 12-Step Program 
Adds Evidence Code section 1034.5, which makes communications in any 12-step program 
subject to the same privilege as the penitent-clergy privilege.    
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution adds Evidence Code section 1034.5, which makes communications in any 12-
step program subject to the same privilege as the penitent-clergy privilege.  This resolution 
should be disapproved because it fails to sufficiently define the proposed privilege. 
 
The resolution seeks to create an entirely new brand of privileged communications without 
properly defining the parameters or identifying the privilege holders.  The author states that the 
resolution is fashioned after the penitent-clergy privilege.  However, unlike the penitent-clergy 
privilege, the resolution fails to define the proposed privilege.  Evidence Code section 1030 
defines who the “member[s] of the clergy” are to whom the penitent-clergy privilege applies.  
Evidence Code section 1031 defines who the “penitent” person is in the penitent-clergy privilege 
context.  Evidence Code section 1032 explains the term “penitential communication.”  Evidence 
Code section 3033 makes clear that the “penitent” person can exercise the privilege.  And 
Evidence Code section 1034 extends the same privilege to “member[s] of the clergy.”   
 
The proposed resolution is a far cry from the above-referenced sections.  The resolution merely 
states that members of a 12-step program can prevent others from disclosing communications 
learned as part of the program, and that participants in a 12-step program can refuse to disclose 
the same communication.  While society may recognize a public policy in favor of encouraging 
free and open communications in 12 step programs, this resolution fails to adequately define 
what constitutes a qualifying 12-step program, a participant, or a confidential communication.   
 
TEXT OF RESOLUTION 

 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add California Evidence Code section 1034.5 as follows: 
 

§ 1034.5 1 
 (a) Subject to Section 912, a member of a Twelve Step Program, whether or not a 2 
party, who has made disclosures as a part of the Twelve Step Program has a privilege to 3 
refuse to disclose, and to prevent another from disclosing, such communications to the 4 
same extent as a penitent under Evidence Code section 1033, if he or she claims the 5 
privilege. 6 
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 (b) Subject to Section 912, a member of a Twelve Step Program, whether or not a 7 
party, who is the recipient of a communication made by a participant in a Twelve Step 8 
Program as a part of a Twelve Step Program, may refuse to disclose such communication 9 
if he or she claims the privilege to the same extent as a member of the clergy may claim a 10 
privilege against disclosure pursuant to Evidence Code section 1034. 11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  CONTRA COSTA COUNTY BAR ASSOCIATION 
 
STATEMENT OF REASONS 

 
Existing Law:  Existing Law provides no protection to a person who, in the course of 
participation in a Twelve Step Program, receives communication from another member of a 
Twelve Step Program which is intended to constitute required participation in the Twelve Step 
Program. 
 
This Resolution:  Protects and causes such communications to be privileged to the same extent as 
the Penitent – Clergy privilege. 
 
The Problem:  There are currently approximately 58 Twelve Step groups which base their 
programs on the Twelve Steps of Recovery initially set forth by the program Alcoholics 
Anonymous.  All such groups who have adopted the Twelve Steps of Recovery, recognize in 
some fashion the following steps (taken from Alcoholics Anonymous): 
 
 4 Made a searching and fearless moral inventory of ourselves. 
 5 Admitted to God, to ourselves, and to another human being the exact nature of our 
  wrongs. 
 
 Presently, the disclosure to “another human being” is not protected by any sort of 
privilege.  Accordingly, a party may subpoena a person who receives the communication under 
steps 4 and 5 to court to testify as to the substance of the “inventory.”  This may result in persons 
who are participating in a Twelve Step Program being deterred from making the type of full and 
complete disclosure necessary to participate in the program. 
 The courts and the legal profession have recognized the value of Twelve Step Programs 
in addressing problems of alcoholism and addiction.  In many cases, courts require that persons 
arrested for alcohol related offenses attend meetings of Alcoholics Anonymous or other Twelve 
Step Programs as a condition of their release pending disposition of their case.  The social value 
in protecting these communications outweighs any evidentiary value to be gained in compelling 
the testimony of a member of a Twelve Step Program. 
 California Law recognizes the beneficial affect of protecting certain types of 
communications between people, by recognizing various privileges, such as the physician-
patient, husband-wife, psychotherapist-patient, clergy-penitent, sexual assault 
counselor/domestic violence counselor-victim, and human trafficking case worker-victim. 
 
IMPACT STATEMENT: 
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This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Ronald P. Rives, Rives & Littorno, 2211 
Railroad Ave., Pittsburg, CA, 94565, Phone:  (925) 432-3511, Fax:  (925) 432-3516, 
riveslaw@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
It is well-established that privileges must be applied "only to the very limited extent that 
permitting a refusal to testify or excluding relevant evidence has a public good transcending the 
normally predominant principal of utilizing all rational means for ascertaining truth . . . 
exceptions to the demand for ‘every man’s evidence’ are not to be lightly created nor 
expansively construed for they are in derogation of the search for truth." (People v. Thompson 
(1982) 133 Cal.App.3d 419, 427-428, quoting United States v. Bryan (1950) 339 U.S. 323, 331 
(emphasis added).) Creating a new and absolute privilege to apply to any "Twelve Step 
Program," no matter how formal or informal the program, and regardless of the number of 
people in attendance at the meeting, would be a vast expansion of privilege law that would 
effectively wipe out any balance between the need for excluding evidence vs. the search for truth 
in a legal proceeding. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is overly broad. 
 

• What is the definition of a “twelve step program”? It could be a dance. 
• Once defined, when does the privilege start or end?  After meeting someone in such a 

program, are all my communications considered confidential from that time forward?  Do 
breaks count?  How about conversations held in the parking lot after a formal meeting? 

• What constitutes membership?  Many are voluntary.  If one owes fees, is one still a 
member? 

• What about meetings held in prisons or jails? 
• There is no notice requirement.  Lawyers, medical personnel, and clergy are all trained in 

this.  There is nothing comparable for the participants.   
• Will passage of this imply an actionable right upon violation of confidentiality? 
• This standard is broader than the psychotherapist privilege which requires a warning if 

there is a potential danger.   
 
Such programs are beneficial.  The author may consider a more concise resolution granting a 
privilege only in meetings conducted by a licensed practitioner, with that individual or licensed 
designee present and only after a statutory warning has been acknowledged by all participants.  
The California Court of Appeal (Fifth Circuit), in Farrell L v. Superior Court (1988) 203 Cal 
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App.3d 521 already held that such a privilege exists (finding communications made by patient to 
others participating in a group therapy session to come within the psychotherapiest-patient 
privilege and, based on the facts of the case, no good cause shown to override the privilege/to 
justify discovery of the sought-after, privileged information).  Notwithstanding this holding, such 
a privilege for those who are in custody or involuntarily institutionalized may not be best for 
society. 
 
WOMEN LAWYERS OF SACRAMENTO 
 
The benefit this resolution provides to penitent recovering substance abusers is not outweighed 
by the harmful impact it will have on the victims of crimes committed by the substance abusers.  
For instance, in 2005, as part of his Twelve Step Program, a Virginia man confessed and 
apologized to a woman he had raped 20 years earlier.  Following his confession, the woman 
reported her attacker to the police.  As a result, the man received an 18 month prison sentence.  
According to the woman, the apology “[was] not a substitute for punishment.”  Moreover, the 
apology traumatized the woman all over again by making her relive the attack.  

The proposed resolution would prevent victims such as the woman described above from 
obtaining the justice they deserve.  In addition, while their perpetrators moved on, the victims 
would be forced to relive the crime committed against them in silence.  In short, victims’ rights 
should outweigh those of the individuals who commit crimes against them, despite their 
professed remorse. 
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RESOLUTION 03-11-2008 
 
DIGEST 
Consumer Records:  Remedies for Improper Production 
Amends Code of Civil Procedure section 1985.3 to impose sanctions against a witness 
responding to a subpoena duces tecum, if the consumer disagrees with the manner, time, or scope 
of the production. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to 11-09-05 and 11-12-05, which were both withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to impose sanctions against a 
witness responding to a subpoena duces tecum, if the consumer disagrees with the manner, time, 
or scope of the production.  This resolution should be disapproved because it imposes penalties 
against a witness who inadvertently produces more personal information than is being sought 
pursuant to a subpoena duces tecum. 
 
This resolution adds two subdivisions.  Subdivision (m) grants a consumer the right to move for 
sanctions against a responding entity that produces personal records prior to a court’s ruling on 
the consumer’s objection, produces personal records in violation of the law or court order, or 
produces personal records not identified in the subpoena duces tecum.  Subdivision (n) specifies 
the types of sanctions the court may impose against the responding entity. 
 
The proposed language “produces personal records not identified in the subpoena duces tecum” 
is problematic because a producing witness who in good faith attempts to respond to a subpoena 
for a category of documents can be sanctioned if the consumer asserts that the documents were 
not specifically “identified” in the subpoena.  This will create a situation where the producing 
entities will make it a blanket policy not to produce any documents to avoid the possibility of 
sanctions.  This is poor public policy because it will increase the cost of litigation in general, and 
discovery in particular. 
 
This resolution is similar to 03-13-08 which seeks to amend section 1985.5. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1985.3 to read as follows: 
 

§ 1985.3 1 
 (a) For purposes of this section, the following definitions apply: 2 
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 (1) "Personal records" means the original, any copy of books, documents, other 3 
writings, or electronic data pertaining to a consumer and which are maintained by any 4 
"witness" which is a physician, dentist, ophthalmologist, optometrist, chiropractor, 5 
physical therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary 6 
clinic, pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center, 7 
clinical or diagnostic laboratory, state or national bank, state or federal association (as 8 
defined in Section 5102 of the Financial Code), state or federal credit union, trust 9 
company, anyone authorized by this state to make or arrange loans that are secured by 10 
real property, security brokerage firm, insurance company, title insurance company, 11 
underwritten title company, escrow agent licensed pursuant to Division 6 (commencing 12 
with Section 17000) of the Financial Code or exempt from licensure pursuant to Section 13 
17006 of the Financial Code, attorney, accountant, institution of the Farm Credit System, 14 
as specified in Section 2002 of Title 12 of the United States Code, or telephone 15 
corporation which is a public utility, as defined inSection 216 of the Public Utilities 16 
Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a private 17 
or public preschool, elementary school, secondary school, or postsecondary school as 18 
described in Section 76244 of the Education Code. 19 
 (2) "Consumer" means any individual, partnership of five or fewer persons, 20 
association, or trust which has transacted business with, or has used the services of, the 21 
witness or for whom the witness has acted as agent or fiduciary. 22 
 (3) "Subpoenaing party" means the person or persons causing a subpoena duces 23 
tecum to be issued or served in connection with any civil action or proceeding pursuant to 24 
this code, but shall not include the state or local agencies described in Section 7465 of the 25 
Government Code, or any entity provided for under Article VI of the California 26 
Constitution in any proceeding maintained before an adjudicative body of that entity 27 
pursuant to Chapter 4 (commencing with Section 6000) of Division 3 of the Business and 28 
Professions Code. 29 
 (4) "Deposition officer" means a person who meets the qualifications specified 30 
in Section 2020.420. 31 
 (b) Prior to the date called for in the subpoena duces tecum for the production 32 
of personal records, the subpoenaing party shall serve or cause to be served on the 33 
consumer whose records are being sought a copy of the subpoena duces tecum, of the 34 
affidavit supporting the issuance of the subpoena, if any, and of the notice described in 35 
subdivision (e), and proof of service as indicated in paragraph (1) of subdivision (c). This 36 
service shall be made as follows: 37 
 (1) To the consumer personally, or at his or her last known address, or in 38 
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if 39 
he or she is a party, to his or her attorney of record. If the consumer is a minor, service 40 
shall be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one 41 
of them cannot be located with reasonable diligence, then service shall be made on any 42 
person having the care or control of the minor or with whom the minor resides or by 43 
whom the minor is employed, and on the minor if the minor is at least 12 years of age. 44 
 (2) Not less than 10 days prior to the date for production specified in the 45 
subpoena duces tecum, plus the additional time provided by Section 1013 if service is by 46 
mail. 47 
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 (3) At least five days prior to service upon the custodian of the records, plus the 48 
additional time provided by Section 1013 if service is by mail. 49 
 (c) Prior to the production of the records, the subpoenaing party shall do either 50 
of the following:  51 
 (1) Serve or cause to be served upon the witness a proof of personal service or 52 
of service by mail attesting to compliance with subdivision (b). 53 
 (2) Furnish the witness a written authorization to release the records signed by 54 
the consumer or by his or her attorney of record. The witness may presume that any 55 
attorney purporting to sign the authorization on behalf of the consumer acted with the 56 
consent of the consumer, and that any objection to release of records is waived. 57 
 (d) A subpoena duces tecum for the production of personal records shall be 58 
served in sufficient time to allow the witness a reasonable time, as provided in Section 59 
2020.410, to locate and produce the records or copies thereof. 60 
 (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a 61 
consumer or his or her attorney in accordance with subdivision (b) shall be accompanied 62 
by a notice, in a typeface designed to call attention to the notice, indicating that (1) 63 
records about the consumer are being sought from the witness named on the subpoena; 64 
(2) if the consumer objects to the witness furnishing the records to the party seeking the 65 
records, the consumer must file papers with the court or serve a written objection as 66 
provided in subdivision (g) five days prior to the date specified for production on the 67 
subpoena; and (3) if the party who is seeking the records will not agree in writing to 68 
cancel or limit the subpoena, an attorney should be consulted about the consumer's 69 
interest in protecting his or her rights of privacy. If a notice of taking of deposition is also 70 
served, that other notice may be set forth in a single document with the notice required by 71 
this subdivision. 72 
 (f) A subpoena duces tecum for personal records maintained by a telephone 73 
corporation which is a public utility, as defined in Section 216 of the Public Utilities 74 
Code, shall not be valid or effective unless it includes a consent to release, signed by the 75 
consumer whose records are requested, as required by Section 2891 of the Public Utilities 76 
Code. 77 
 (g) Any consumer whose personal records are sought by a subpoena duces 78 
tecum and who is a party to the civil action in which this subpoena duces tecum is served 79 
may, prior to the date for production, bring a motion under Section 1987.1 to quash or 80 
modify the subpoena duces tecum. Notice of the bringing of that motion shall be given to 81 
the witness and deposition officer at the locations identified in the subpoena duces tecum 82 
at least five days prior to production. The failure to provide notice to the deposition 83 
officer shall not invalidate the motion to quash or modify the subpoena duces tecum but 84 
may be raised by the deposition officer as an affirmative defense in any action for 85 
liability for improper release of records. 86 
 Any other consumer or nonparty whose personal records are sought by a 87 
subpoena duces tecum may, at least five days prior to the date of production, serve on the 88 
subpoenaing party, the witness, and the deposition officer at the locations identified in the 89 
subpoena duces tecum, a written objection that cites the specific grounds on which 90 
production of the personal records should be prohibited. 91 
 No witness or deposition officer shall be required to produce personal records 92 
prior to the date of production or after receipt of notice that the motion has been brought 93 
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by a consumer, or after receipt of a written objection from a nonparty consumer, except 94 
upon order of the court in which the action is pending or by agreement of the parties, 95 
witnesses, and consumers affected. 96 
 The party requesting a consumer's personal records may bring a motion under 97 
Section 1987.1 to enforce the subpoena within 20 days of service of the written objection. 98 
The motion shall be accompanied by a declaration showing a reasonable and good faith 99 
attempt at informal resolution of the dispute between the party requesting the personal 100 
records and the consumer or the consumer's attorney. 101 
 (h) Upon good cause shown and provided that the rights of witnesses and 102 
consumers are preserved, a subpoenaing party shall be entitled to obtain an order 103 
shortening the time for service of a subpoena duces tecum or waiving the requirements of 104 
subdivision (b) 105 
where due diligence by the subpoenaing party has been shown. 106 
 (i) Nothing contained in this section shall be construed to apply to any subpoena 107 
duces tecum which does not request the records of any particular consumer or consumers 108 
and which requires a custodian of records to delete all information which would in any 109 
way identify any consumer whose records are to be produced. 110 
 (j) This section shall not apply to proceedings conducted under Division 1 111 
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 112 
4.5 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200), 113 
of the Labor Code. 114 
 (k) Failure to comply with this section shall be sufficient basis for the witness to 115 
refuse to produce the personal records sought by a subpoena duces tecum. 116 
 (l) If the subpoenaing party is the consumer, and the consumer is the only 117 
subject of the subpoenaed records, notice to the consumer, and delivery of the other 118 
documents specified in subdivision (b) to the consumer, is not required under this section. 119 
 (m) If the witness produces personal records (a) in violation of this section, (b) 120 
prior to the court ruling on a motion pursuant to section 1987.1, (c) that are not identified 121 
in the subpoena duces tecum, or (d) in violation of a court order, then the consumer may 122 
file a motion against the witness in the action in which the records were produced as 123 
provided by subdivision (n). section. 124 
  (n) The court may impose a sanction for violation of subdivision (m) which 125 
consists of, or includes, (a) directives of a nonmonetary value, including all such relief 126 
that the court deems appropriate to remedy such violation, (b) an order directing payment 127 
to the movant of some or all of the reasonable attorney’s fees and other expenses incurred 128 
as a direct result of the violation, and (c) an order to pay a penalty into court in an amount 129 
sufficient to deter repetition of the violation of this section or comparable conduct.130 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Although Code of Civil Procedure section 1985.3 creates a procedure to restrict 
the production of a consumer’s personal records, it does not substantively restrict or otherwise 



03-11-5 

impose a penalty upon a witness for arbitrarily producing these records without statutory 
authorization.  There is currently no remedy available to a consumer if its rights are violated by a 
witness. 
 
This Resolution: Would modify section 1985.3 by (a) barring a witness from prematurely 
producing documents, (b) barring a witness from producing documents while a motion that was 
filed under section 1987.1 remains pending and (c) creating a statutory remedy if the witness 
violates this section, as modified. 
 
The Problem: The proposed Amendment is ripe at this time as the legislative modifications were 
invited by the Court of Appeal in Foothill Federal Credit Union v. Superior Court (2007) 155 
Cal.App.4th 632.  In that case, the court granted Foothill Federal’s writ petition and sustained its 
demurrer to the consumer’s cause of action for invasion of privacy and intentional infliction of 
emotional distress based on the litigation privilege.   
  In a concurring opinion, Justice Earl Johnson Jr. wrote: 
  “I concur in the judgment and write separately for the sole purpose of urging the 
Legislature to provide an effective means capable of enforcing the provisions it enacted which 
purport to require financial institutions to protect the privacy interests of consumers.  Although 
many or most such institutions may elect to voluntarily abide by Code of Civil Procedure section 
1985.3, after this opinion they will feel no compulsion to do so.  The parties and their lawyers 
involved in the litigation itself are subject to various unpleasant consequences – such as 
monetary or evidentiary sanctions – for unlawful behavior in the litigation context.  But financial 
institutions which violate section 1985.3 face no such possibilities. 
 As there is “no right without a remedy,” there is no legal duty without a sanction for 
ignoring that duty.  Otherwise the duty is only a moral duty, the violator of which risks nothing 
but a guilty conscience.  Thus, I urge the Legislature to create – or recreate – the sanction and the 
remedy for this important aspect of the right to privacy in California.” 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence M. Burek, 550 North Parkcenter 
Drive, Suite 204, Santa Ana, California 92705, (714) 564-9033, lburek@lsblawyers.com 
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
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RESOLUTION 03-12-2008 
 

DIGEST  
Notice to Consumer:  Expanding Definition of Consumer 
Amends Code of Civil Procedure section 1985.3 to expand the definition of “consumer” to 
include corporations and companies or partnerships with more than five persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE  
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to expand the definition of 
“consumer” to include corporations and companies or partnerships with more than five persons.  
This resolution should be disapproved because it unnecessarily protects large corporations and 
partnerships. 
 
Code of Civil Procedure section 1985.3, subdivision (a)(2) defines “consumer” as “any 
individual, partnership of five or fewer persons, association, or trust which has transacted 
business with, or has used the services of, the witness for whom the witness has acted as agent or 
fiduciary.”  All of the above-defined persons or entities are entitled to notice when a party seeks 
their personal information from a third party.  (Code Civ. Proc., § 1985.3, subd. (b).)  They also 
have the right to object to the release of any information sought by the subpoena.  (Code Civ. 
Proc., § 1985.3, subd. (g).)   
 
This resolution seeks to afford the same rights and protections to large corporations.  There is no 
good policy reason for extending the protection that the Legislature put in place to protect small 
businesses to mega corporations, which have more resources than a small business or 
partnership.  This resolution is unnecessary and it does not serve any great public need. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure Section 1985.3 as follows: 
 

§ 1985.3 1 
 (a) For purposes of this section, the following definitions apply: 2 
 (1) "Personal records" means the original, any copy of books, documents, other 3 
writings, or electronic data pertaining to a consumer and which are maintained by any 4 
"witness" which is a physician, dentist, ophthalmologist, optometrist, chiropractor, 5 
physical therapist, acupuncturist, podiatrist, veterinarian, veterinary hospital, veterinary 6 
clinic, pharmacist, pharmacy, hospital, medical center, clinic, radiology or MRI center, 7 
clinical or diagnostic laboratory, state or national bank, state or federal association (as 8 
defined in Section 5102 of the Financial Code, state or federal credit union, trust 9 
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company, anyone authorized by this state to make or arrange loans that are secured by 10 
real property, security brokerage firm, insurance company, title insurance company, 11 
underwritten title company, escrow agent licensed pursuant to Division 6 (commencing 12 
with Section 17000) of the Financial code or exempt from licensure pursuant to Section 13 
17006 of the Financial Code, attorney, accountant, institution of the Farm Credit System, 14 
as specified in Section 2002 of Title 12 of the United States Code, or telephone 15 
corporation which is a public utility, as defined in Section 216 of the Public Utilities 16 
Code, or psychotherapist, as defined in Section 1010 of the Evidence Code, or a private 17 
or public preschool, elementary school, secondary school, or postsecondary school as 18 
described in Section 76244 of the Education Code. 19 
 (2) "Consumer" means any individual, partnership, association, limited liability 20 
company, corporation, or trust which has transacted business with, or has used the 21 
services of, the witness or for whom the witness has acted as agent or fiduciary. 22 
 (3) "Subpoenaing party" means the person or persons causing a subpoena duces 23 
tecum to be issued or served in connection with any civil action or proceeding pursuant to 24 
this code, but shall not include the state or local agencies described in Section 7465 of the 25 
Government Code, or any entity provided for under Article VI of the California 26 
Constitution in any proceeding maintained before an adjudicative body of that entity 27 
pursuant to Chapter 4 (commencing with Section 6000) of Division 3 of the Business and 28 
Professions Code.  29 
 (4) "Deposition officer" means a person who meets the qualifications specified in 30 
Section 2020.420. 31 
 (b) Prior to the date called for in the subpoena duces tecum for the production of 32 
personal records, the subpoenaing party shall serve or cause to be served on the consumer 33 
whose records are being sought a copy of the subpoena duces tecum, of the affidavit 34 
supporting the issuance of the subpoena, if any, and of the notice described in subdivision 35 
(e), and proof of service as indicated in paragraph (1) of subdivision (c). This service 36 
shall be made as follows: 37 
 (1) To the consumer personally, or at his or her last known address, or in 38 
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 3, or, if 39 
he or she is a party, to his or her attorney of record. If the consumer is a minor, service 40 
shall be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one 41 
of them cannot be located with reasonable diligence, then service shall be made on any 42 
person having the care or control of the minor or with whom the minor resides or by 43 
whom the minor is employed, and on the minor if the minor is at least 12 years of age. 44 
 (2) Not less than 10 days prior to the date for production specified in the subpoena 45 
duces tecum, plus the additional time provided by Section 1013 if service is by mail. 46 
 (3) At least five days prior to service upon the custodian of the records, plus the 47 
additional time provided by Section 1013 if service is by mail. 48 
 (c) Prior to the production of the records, the subpoenaing party shall do either of 49 
the following: 50 
 (1) Serve or cause to be served upon the witness a proof of personal service or of 51 
service by mail attesting to compliance with subdivision (b). 52 
 (2) Furnish the witness a written authorization to release the records signed by the 53 
consumer or by his or her attorney of record. The witness may presume that any attorney 54 
purporting to sign the authorization on behalf of the consumer acted with the consent of 55 
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the consumer, and that any objection to release of records is waived. 56 
 (d) A subpoena duces tecum for the production of personal records shall be served 57 
in sufficient time to allow the witness a reasonable time, as provided in Section 2020.410, 58 
to locate and produce the records or copies thereof. 59 
 (e) Every copy of the subpoena duces tecum and affidavit, if any, served on a 60 
consumer or his or her attorney in accordance with subdivision (b) shall be accompanied 61 
by a notice, in a typeface designed to call attention to the notice, indicating that (1) 62 
records about the consumer are being sought from the witness named on the subpoena; 63 
(2) if the consumer objects to the witness furnishing the records to the party seeking the 64 
records, the consumer must file papers with the court or serve a written objection as 65 
provided in subdivision (g) prior to the date specified for production on the subpoena; 66 
and (3) if the party who is seeking the records will not agree in writing to cancel or limit 67 
the subpoena, an attorney should be consulted about the consumer's interest in protecting 68 
his or her rights of privacy. If a notice of taking of deposition is also served, that other 69 
notice may be set forth in a single document with the notice required by this subdivision. 70 
 (f) A subpoena duces tecum for personal records maintained by a telephone 71 
corporation which is a public utility, as defined in Section 216 of the Public Utilities 72 
Code, shall not be valid or effective unless it includes a consent to release, signed by the 73 
consumer whose records are requested, as required by Section 2891 of the Public Utilities 74 
Code. 75 
 (g) Any consumer whose personal records are sought by a subpoena duces tecum 76 
and who is a party to the civil action in which this subpoena duces tecum is served may, 77 
prior to the date for production, bring a motion under Section 1987.1 to quash or modify 78 
the subpoena duces tecum. Notice of the bringing of that motion shall be given to the 79 
witness and deposition officer at least five days prior to production. The failure to 80 
provide notice to the deposition officer shall not invalidate the motion to quash or modify 81 
the subpoena duces tecum but may be raised by the deposition officer as an affirmative 82 
defense in any action for liability for improper release of records. 83 
 Any other consumer or nonparty whose personal records are sought by a 84 
subpoena duces tecum may, prior to the date of production, serve on the subpoenaing 85 
party the witness, and the deposition officer, a written objection that cites the specific 86 
grounds on which production of the personal records should be prohibited. 87 
 No witness or deposition officer shall be required to produce personal records 88 
after receipt of notice that the motion has been brought by consumer, or after receipt of a 89 
written objection from a nonparty consumer, except upon order of the court in which the 90 
action is pending or by agreement of the parties, witnesses, and consumers affected. 91 
 The party requesting a consumer's personal records may bring a motion under 92 
Section 1987.1 to enforce the subpoena within 20 days of service of the written objection. 93 
The motion shall be accompanied by a declaration showing a reasonable and good faith 94 
attempt at informal resolution of the dispute between the party requesting the personal 95 
records and the consumer or the consumer's attorney. 96 
 (h) Upon good cause shown and provided that the rights of witnesses and 97 
consumers are preserved, a subpoenaing party shall be entitled to obtain an order 98 
shortening the time for service of a subpoena duces tecum or waiving the requirements of 99 
subdivision (b) where due diligence by the subpoenaing party has been shown. 100 
 (i) Nothing contained in this section shall be construed to apply to any subpoena 101 
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duces tecum which does not request the records of any particular consumer or consumers 102 
and which requires a custodian of records to delete all information which would in any 103 
way identify any consumer whose records are to be produced. 104 
 (j) This section shall not apply to proceedings conducted under Division 1 105 
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 106 
4.5 (commencing with Section 6100), or Division 4.7 (commencing with Section 6200) 107 
of the Labor Code. 108 
 (k) Failure to comply with this section shall be sufficient basis for the witness to 109 
refuse to produce the personal records sought by a subpoena duces tecum. 110 
 (l) If the subpoenaing party is the consumer, and the consumer is the only subject 111 
of the subpoenaed records, notice to the consumer, and delivery of the other documents 112 
specified in subdivision (b) to the consumer, is not required under this section. 113 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Defines “Consumer” as any individual, partnership of five or fewer persons, 
association, or trust.”  Under the existing law, if a party seeks personal records of a consumer 
from any witness, the party must first provide the consumer with notice and an opportunity to 
object.  
 
This Resolution: Ensures that corporations and limited liability companies whose personal 
records are being sought shall have notice and the opportunity to protect their privacy interests. 
 
The Problem: Under the existing law, a party can obtain documents and information, including a 
corporation, limited liability company or partnership of greater than five person’s (hereinafter 
business entity) confidential banking, accounting, tax and legal records without providing any 
notice of any kind to the business entity. 
 However, California law recognizes that business entities, including corporations, limited 
liability companies, and partnerships have privacy rights concerning sensitive financial, 
proprietary and trade secret information, as well as tax records.  Notably, a business entity’s 
banking and accounting records may reveal trade secret information regarding the identity of 
customers, vendors, and pricing.  (Evid. Code, § 1060; Bridgestone/Firestone, Inc. v. Superior 
Court (1992) 7 Cal.App.4th 1384, 1393; Ameri-Medical Corp. v. Workers’ Comp. Appeals Bd. 
(1996) 42 Cal.App.4th 1260, 1289.)  Likewise, the taxpayer’s privilege and the attorney-client 
privilege also extend to business entities.  The fact that a corporation or limited liability is not a 
“consumer” within the current definition of the Code should not deprive the entity of the 
opportunity to protect highly sensitive and privileged information regarding its business and 
finances. 
 Under the current legislation, the opportunity for tremendous abuse exists, especially 
where a business entity is not even a party to the pending litigation.  In such case, any competitor 
who is a party to litigation may obtain banking records, accounting records or legal records of a 
third party competitor which is a business entity without providing any notice of any kind to the 
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business entity simply by serving a subpoena on the competitor’s banking institution or 
accounting firm. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR OR PERMANENT CONTACT:  M. Candice Bryner, Law Offices of M. Candice 
Bryner, APC, 2102 Business Center Drive, Suite 149, Irvine, CA  92612, (949) 253-4615, 
Candice@brynerlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would be impractical and unwieldy.  There is no distinction between public and 
non-public or closely held corporations.  Corporations do not have a right to privacy.  Other legal 
mechanisms, procedures and resources exist for business entities to protect their private, 
proprietary and/or trade secret information.  Finally, these entities are just not “consumers,” such 
as this statute was designed to protect. 
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RESOLUTION 03-13-2008 
 

DIGEST  
Employee Records:  Remedies for Improper Production 
Amends Code of Civil Procedure section 1985.6 to impose sanctions against a witness 
responding to a subpoena duces tecum, if the employee disagrees with the manner, time, or scope 
of the production. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to 11-09-05 and 11-12-05, which were both withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1985.3 to impose sanctions against a 
witness responding to a subpoena duces tecum, if the employee disagrees with the manner, time, 
or scope of the production.  This resolution should be disapproved because it imposes penalties 
against a witness who inadvertently produces more personal information than is being sought 
pursuant to a subpoena duces tecum.  
 
This resolution adds two subdivisions.  Subdivision (l) grants an employee the right to move for 
sanctions against a responding entity that produces personal records prior to a court’s ruling on 
the employee’s objection, produces personal records in violation of the law or court order, or 
produces personal records not identified in the subpoena duces tecum.  Subdivision (m) specifies 
the types of sanctions the court may impose against the responding entity. 
 
The proposed language, “produces personal records not identified in the subpoena duces tecum,” 
is problematic because a producing witness who in good faith attempts to respond to a subpoena 
for a category of documents, can be sanctioned if the employee asserts that the documents were 
not specifically “identified” in the subpoena.  This will create a situation where the producing 
entities will make it a blanket policy not to produce any documents to avoid the possibility of 
sanctions.  This is poor public policy because it will increase the cost of litigation in general, and 
discovery in particular. 
 
This resolution is similar to 03-11-08 which seeks to amend section 1985.3. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend Code of Civil Procedure section 1985.6 to read as follows: 
 

§1985.6.   1 
 (a) For purposes of this section, the following terms have the following 2 
meanings: 3 
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 (1) "Deposition officer" means a person who meets the qualifications specified in 4 
Section 2020.420. 5 
 (2) "Employee" means any individual who is or has been employed by a witness 6 
subject to a subpoena duces tecum.  "Employee" also means any individual who is or has 7 
been represented by a labor organization that is a witness subject to a subpoena duces 8 
tecum. 9 
 (3) "Employment records" means the original or any copy of books, documents, 10 
other writings, or electronic data pertaining to the employment of any employee 11 
maintained by the current or former employer of the employee, or by any labor 12 
organization that has 13 
represented or currently represents the employee. 14 
 (4) "Labor organization" has the meaning set forth in Section 1117 15 
of the Labor Code. 16 
 (5) "Subpoenaing party" means the person or persons causing a subpoena duces 17 
tecum to be issued or served in connection with any civil action or proceeding, but does 18 
not include the state or local agencies described in Section 7465 of the Government Code, 19 
or any entity provided for under Article VI of the California Constitution in any 20 
proceeding maintained before an adjudicative body of that entity pursuant to Chapter 4 21 
(commencing with Section 6000) of 22 
Division 3 of the Business and Professions Code. 23 
 (b) Prior to the date called for in the subpoena duces tecum of the production of 24 
employment records, the subpoenaing party shall serve or cause to be served on the 25 
employee whose records are being sought a copy of: the subpoena duces tecum; the 26 
affidavit supporting 27 
the issuance of the subpoena, if any; the notice described in subdivision (e); and proof of 28 
service as provided in paragraph (1) of subdivision (c). This service shall be made as 29 
follows: 30 
  (1) To the employee personally, or at his or her last known address, or in 31 
accordance with Chapter 5 (commencing with Section 1010) of Title 14 of Part 2, or, if he 32 
or she is a party, to his or her attorney of record. If the employee is a minor, service shall 33 
be made on the minor's parent, guardian, conservator, or similar fiduciary, or if one of 34 
them cannot be located with reasonable diligence, then service shall be made on any 35 
person having the care or control of the minor, or with whom the minor resides, and on the 36 
minor if the minor is at least 12 years of age. 37 
 (2) Not less than 10 days prior to the date for production specified in the 38 
subpoena duces tecum, plus the additional time provided by Section 1013 if service is by 39 
mail. 40 
 (3) At least five days prior to service upon the custodian of the employment 41 
records, plus the additional time provided by Section 1013 if service is by mail. 42 
 (c) Prior to the production of the records, the subpoenaing party shall either: 43 
 (1) Serve or cause to be served upon the witness a proof of personal service or of 44 
service by mail attesting to compliance with subdivision (b). 45 
 (2) Furnish the witness a written authorization to release the records signed by 46 
the employee or by his or her attorney of record. 47 
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 The witness may presume that the attorney purporting to sign the authorization 48 
on behalf of the employee acted with the consent of the employee, and that any objection 49 
to the release of records is waived. 50 
 (d) A subpoena duces tecum for the production of employment records shall be 51 
served in sufficient time to allow the witness a reasonable time, as provided in Section 52 
2020.410, to locate and produce the records or copies thereof. 53 
  (e) Every copy of the subpoena duces tecum and affidavit served on an employee 54 
or his or her attorney in accordance with subdivision (b) shall be accompanied by a notice, 55 
in a typeface designed to call attention to the notice, indicating that (1) employment 56 
records about 57 
the employee are being sought from the witness named on the subpoena; (2) the 58 
employment records may be protected by a right of privacy; (3) if the employee objects to 59 
the witness furnishing the records to the party seeking the records, the employee shall file 60 
papers with the court five days prior to the date specified for production on the subpoena; 61 
and (4) if the subpoenaing party does not agree in writing to cancel or limit the subpoena, 62 
an attorney should be consulted about the employee's interest in protecting his or her rights 63 
of privacy. If a notice of taking of deposition is also served, that other notice may be set 64 
forth in a single document with 65 
the notice required by this subdivision. 66 
 (f) (1) Any employee whose employment records are sought by a subpoena duces 67 
tecum may, prior to the date for production, bring a motion under Section 1987.1 to quash 68 
or modify the subpoena duces tecum. Notice of the bringing of that motion shall be given 69 
to the 70 
witness and the deposition officer at the locations identified in the subpoena duces tecum 71 
at least five days prior to production. The failure to provide notice to the deposition officer 72 
does not invalidate the motion to quash or modify the subpoena duces tecum but may be 73 
raised by the deposition officer as an affirmative defense in any action for liability for 74 
improper release of records. 75 
 (2) Any nonparty employee whose employment records are sought by a subpoena 76 
duces tecum may, at least five days prior to the date of production, serve on the 77 
subpoenaing party, the deposition officer, and the witness at the locations identified in the 78 
subpoena duces tecum a written objection that cites the specific grounds on which 79 
production of the employment records should be prohibited. 80 
 (3) No witness or deposition officer shall be required to produce employment 81 
records after prior to the date of production or receipt of notice that the motion has been 82 
brought by an employee, or after receipt of a written objection from a nonparty employee, 83 
except upon order of the court in which the action is pending or by agreement of the 84 
parties, witnesses, and employees affected. 85 
 (4) The party requesting an employee's employment records may bring a motion 86 
under subdivision (c) of Section 1987 to enforce the subpoena within 20 days of service of 87 
the written objection. The motion shall be accompanied by a declaration showing a 88 
reasonable and 89 
good faith attempt at informal resolution of the dispute between the party requesting the 90 
employment records and the employee or the employee's attorney. 91 
 (g) Upon good cause shown and provided that the rights of witnesses and 92 
employees are preserved, a subpoenaing party shall be entitled to obtain an order 93 
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shortening the time for service of a subpoena duces tecum or waiving the requirements of 94 
subdivision (b) if due diligence by the subpoenaing party has been shown. 95 
 (h) This section may not be construed to apply to any subpoena duces tecum that 96 
does not request the records of any particular employee or employees and that requires a 97 
custodian of records to delete all information that would in any way identify any employee 98 
whose records are to be produced. 99 
 (i) This section does not apply to proceedings conducted under Division 1 100 
(commencing with Section 50), Division 4 (commencing with Section 3200), Division 4.5 101 
(commencing with Section 6100), or Division 4.7 (commencing with Section 6200), of the 102 
Labor Code.  103 
 (j) Failure to comply with this section shall be sufficient basis for the witness to 104 
refuse to produce the employment records sought by subpoena duces tecum. 105 
 (k) If the subpoenaing party is the employee, and the employee is the only subject 106 
of the subpoenaed records, notice to the employee, and delivery of the other documents 107 
specified in subdivision (b) to the employee, are not required under this section. 108 
 (l) If the witness produces employee records (a) in violation of this section, (b) 109 
prior to the court ruling on a motion pursuant to section 1987.1, (c) that are not identified 110 
in the subpoena duces tecum, or (d) in violation of a court order, then the consumer may 111 
file a motion against the witness in the action in which the records were produced as 112 
provided by subdivision (m).  113 
 (m) The court may impose a sanction for violation of subdivision (l) which consists 114 
of, or includes, (a) directives of a nonmonetary value, including all such relief that the 115 
court deems appropriate to remedy such violation, (b) an order directing payment to the 116 
movant of some or all of the reasonable attorney’s fees and other expenses incurred as a 117 
direct result of the violation, and (c) an order to pay a penalty into court in an amount 118 
sufficient to deter repetition of the violation of this section or comparable conduct.119 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Although Code of Civil Procedure section 1985.6 creates a procedure to restrict 
the production of an employee’s personal records, it does not substantively restrict or otherwise 
impose a penalty upon a witness for arbitrarily producing these records without statutory 
authorization.  There is currently no remedy available to a consumer if its rights are violated by a 
witness. 
 
This Resolution:  Would modify section 1985.6 by (a) barring a witness from prematurely 
producing documents, (b) barring a witness from producing documents while a motion that was 
filed under section 1987.1 remains pending and (c) creating a statutory remedy if the witness 
violates this section, as modified. 
 
The Problem:  The proposed Amendment is ripe at this time as the legislative modifications were 
invited by the Court of Appeals in Foothill Federal Credit Union v. Superior Court (2007) 155 
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Cal.App.4th 632.  In that case, the court granted Foothill Federal’s writ petition and sustained its 
demurrer to the consumer’s cause of action for invasion of privacy and intentional infliction of 
emotional distress based on the litigation privilege.   
 
In a concurring opinion, Justice Earl Johnson Jr. wrote: 
 
“I concur in the judgment and write separately for the sole purpose of urging the Legislature to 
provide an effective means capable of enforcing the provisions it enacted which purport to 
require financial institutions to protect the privacy interests of consumers.  Although many or 
most such institutions may elect to voluntarily abide by Code of Civil Procedure section 1985.3, 
after this opinion they will feel no compulsion to do so.  The parties and their lawyers involved 
in the litigation itself are subject to various unpleasant consequences – such as monetary or 
evidentiary sanctions – for unlawful behavior in the litigation context.  But financial institutions 
which violate section 1985.3 face no such possibilities. 
 
As there is “no right without a remedy,” there is no legal duty without a sanction for ignoring 
that duty.  Otherwise the duty is only a moral duty, the violator of which risks nothing but a 
guilty conscience.  Thus, I urge the Legislature to create – or recreate – the sanction and the 
remedy for this important aspect of the right to privacy in California.” 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence M. Burek, 550 North Parkcenter 
Drive, Suite 204, Santa Ana, California 92705, (714) 564-9033, lburek@lsblawyers.com 
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
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RESOLUTION 03-14-08 
 

DIGEST 
Accord and Satisfaction:  Full Payment Checks 
Repeals Civil Code section 1526 to restore the common law rule of full payment checks. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Same as Resolution 07-08-04, which was withdrawn. 
 
Reasons: 
This resolution repeals Civil Code section 1526 to restore the common law rule of full payment 
checks.  This resolution should be approved in principle because it would remove a present 
conflict in the law, and would provide certainty with respect to the consequences of negotiating a 
check offered in full payment of a disputed amount. 
 
California common law has historically provided that where a good faith dispute exists as to the 
amount of a debt or obligation, the debtor may tender a check containing the notation that it is 
being tendered as “payment in full”; the creditor’s negotiation of the check would constitute the 
creditor’s acceptance of the check as payment in full of the disputed amount, and as a binding 
accord and satisfaction between the parties.  Civil Code section 1526, which was enacted in 
1987, abrogated this common law rule.  Subsequently, in 1992, Commercial Code section 3311 
was enacted and codified the common law rule.  Commercial Code section 3311 applies to all 
negotiable instruments, e.g. checks.  The two statutes overlap and directly conflict with one 
another in the majority of disputed account situations.  Two California courts have found that 
Civil Code section 1526 and Commercial Code section 3311 cannot be reconciled; have given 
effect to the later-enacted of the two statutes; and have indirectly found Civil Code section 1526 
to be inoperative.  (Woolridge v. J.F.L. Electric, Inc. (2002) 96 Cal.App.4th Supp. 52; Directors 
Guild of America v. Harmony Pictures (C.D.Cal. 1998) 32 F. Supp.2d 1184.)  If no longer 
operative, Civil Code section 1526 should be repealed. 
 
The common law rule produces a fair result and encourages informal dispute resolution.  If a 
debtor offers an amount of money to a creditor on the condition that it be accepted as full 
payment, the creditor should not be permitted to keep the offered amount and still claim that 
more money is due. 
 
Subdivisions (b), (c) and (d) of Civil Code section 1526 deal with situations involving an 
agreement between the parties to accept an amount tendered as resolution of a debt.  These 
situations are more appropriately dealt with by the specific terms of the parties’ agreement, and 
do not require a statute to control how payments are to be made or the consequences of accepting 
the payments made. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to repeal Civil Code section 1526 as follows: 
 

§ 1526  1 
 (a) Where a claim is disputed or unliquidated and a check or draft is tendered by the 2 
debtor in settlement thereof in full discharge of the claim, and the words “payment in full” 3 
or other words of similar meaning are notated on the check or draft, the acceptance of the 4 
check or draft does not constitute an accord and satisfaction if the creditor protests against 5 
accepting the tender in full payment by striking out or otherwise deleting that notation or if 6 
the acceptance of the check or draft was inadvertent or without knowledge of the notation. 7 
 (b) Notwithstanding subdivision (a), the acceptance of a check or draft constitutes 8 
an accord and satisfaction if a check or draft is tendered pursuant to a composition or 9 
extension agreement between a debtor and its creditors, and pursuant to that composition 10 
or extension agreement, all creditors of the same class are accorded similar treatment, and 11 
the creditor receives the check or draft with knowledge of the restriction. 12 
 A creditor shall be conclusively presumed to have knowledge of the restriction if a 13 
creditor either: 14 
 (1) Has, previous to the receipt of the check or draft, executed a written consent to 15 
the composition or extension agreement. 16 
 (2) Has been given, not less than 15 days nor more than 90 days prior to receipt of 17 
the check or draft, notice, in writing, that a check or draft will be tendered with a restrictive 18 
endorsement and that acceptance and cashing of the check or draft will constitute an accord 19 
and satisfaction. 20 
 (c) Notwithstanding subdivision (a), the acceptance of a check or draft by a creditor 21 
constitutes an accord and satisfaction when the check or draft is issued pursuant to or in 22 
conjunction with a release of a claim. 23 
 (d) For the purposes of paragraph (2) of subdivision (b), mailing the notice by first-24 
class mail, postage prepaid, addressed to the address shown for the creditor on the debtor's 25 
books or such other address as the creditor may designate in writing constitutes notice. 26 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law: Contains a conflict with regard to the consequences of negotiating a “full payment” 
check.  California common law historically provided that where a good faith dispute existed to 
the amount due, a debtor could tender a check with a restrictive notation to the effect of 
“payment in full” as a proposed accord and satisfaction, and the creditor’s negotiation of the 
check was deemed a binding acceptance not withstanding any reservation of rights by the 
creditor.  Civil Code section 1526, enacted in 1987, changed the common law and allows a 
creditor to negotiate the “full payment” check without prejudicing its right to the disputed 
balance by expressly reserving its rights.  Uniform Commercial Code section 3311, however, 
continues to follow the common law rule. 
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This Resolution: Seeks to resolve the conflict of laws by deleting Civil Code section 1526.  
 
The Problem: The current conflict in the law.  Reported decisions that address the interplay of 
sections 1526 and  3311 have concluded that the provisions are irreconcilable.  (See Directors 
Guild of America v. Harmony Pictures, Inc. (C.D. Cal. 1998) 32 F.Supp.2d 1184; Woolridge v. 
J.F.L. Electric, Inc. (2002) 96 Cal.App.4th Supp. 52.)  An amendment to harmonize the statutes, 
for example that § 3311 applies only to commercial transactions, does not seem justified by any 
public policy or legislative intent.  Action needs to be taken to resolve the conflict and settle the 
law so Californians can know the state of the law and adjust their conduct accordingly.   
 
IMPACT STATEMENT: 
 
This resolution will not affect any other statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Autumn D. Spaeth, 650 Town Center Drive, 
Suite 950, Costa Mesa, CA 92626; phone (714) 966-1000; fax (714) 966-1002; 
aspaeth@wgllp.com 
 
RESPONSIBLE FLOOR DELEGATE: Autumn Spaeth 
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RESOLUTION 03-15-2008 
 
DIGEST 
Arbitration:  Right to Appeal Order Compelling Arbitration 
Amends Code of Civil Procedure section 1294 to allow appeal of an order compelling 
arbitration.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1294 to allow appeal of an order 
compelling arbitration.  This resolution should be disapproved because it is contrary to the intent 
and purpose of the Federal Arbitration Act.  
 
The Federal Arbitration Act (“FAA”), and the corresponding state law incorporated in the 
California Arbitration Act, reflect a strong public policy in favor of the resolution of disputes in a 
speedy and inexpensive way, and are intended to provide for dispute resolution with minimal 
court intervention.  An order to arbitrate represents the beginning of the alternative dispute 
resolution process, requires further proceedings, and thus lacks the finality needed for an appeal.   
 
The policy of excluding an order granting a petition to compel arbitration from appealable orders 
has been the rule of law since at least the 1940’s and has been heavily litigated.  The result 
remains the same.  In each case, the court has stressed the public policy behind arbitrations and 
has reaffirmed the rule.  (See Sjoberg v. H.C. Hastorf (1948) 33 Cal.2d 116, 119 (order granting 
arbitration is an interlocutory order, and not appealable) and Vivid Video, Inc. v. Playboy 
Entertainment Group, Inc. (2007) 147 Cal.App.4th 434, 442 (appealable arbitration orders 
require finality, and thus an order compelling arbitration is not appealable).)  
 
The right to an immediate appeal is properly available only to the denial of a motion to compel 
arbitration.  The FAA operates from the premise that the parties have validly contracted to 
arbitrate, and the court will not question the adequacy of the consideration given for formation of 
the contract.  A decision by a court to relieve the parties of their duties under the contract would 
be a final disposition of that issue, and subject to appeal.   
 
One opposed to an order granting arbitration may file a writ of prohibition, or upon receipt of the 
arbitration award, appeal under Code of Civil Procedure section 1287.4.  Once the arbitration 
award is made a final judgment, the scope of appeal includes the validity of the motion to compel 
arbitration.   
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ALTERNATE DISPUTE RESOLUTION 
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DISAPPROVE 
 
The State Bar of California’s Committee on Alternative Dispute Resolution (ADR Committee) 
opposes this resolution.  
 
The ADR Committee has discussed the statement of reasons submitted in support of this 
resolution, and has considered arguments for and against amending Code of Civil Procedure 
Section 1294 as proposed, to make appealable an order granting a petition to compel arbitration.  
On balance, the ADR Committee believes that California’s public policy in favor of arbitration 
justifies giving appellate review of the denial of a petition to compel arbitration preference over 
review of an order granting a petition.  Thus, the ADR Committee supports the present state of 
the law whereby CCP Section 1294 makes the former appealable and relegates the latter to 
review by writ. 
 
California’s public policy in favor of arbitration as an alternative dispute resolution process was 
established by the enactment of Code of Civil Procedure Sections 1280, et seq., making written 
agreements to arbitrate specifically enforceable and limiting judicial review of arbitration 
awards.  This public policy has been reiterated and reinforced in any number of appellate 
decisions. 
 
CCP Section 1281 limits defenses to enforcement of an arbitration agreement to those available 
against enforcement of contracts in general, to wit, incompetency, fraud and unconscionability. 
 
Assertion of incompetency to enter into an arbitration agreement and claims that agreement to 
arbitration was induced by fraud are relatively rare, and California courts have demonstrated 
sensitivity to the issue of unconscionability.  Thus, error in ordering arbitration is less like than 
error in denying a petition to compel, and proponents of this resolution have not offered any data 
to the contrary. 
 
Given the greater likelihood of error in denial of a petition to compel than in granting one, 
making the latter appealable would frustrate a significant part of the justification for agreeing to 
arbitration instead of litigation, to wit, the potential for saving time and expense between the 
time a dispute arises and its resolution.  Allowing appeals to be taken from orders granting 
petitions to compel arbitration would result in significant delay. 
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute 
Resolution.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1294 to read as follows: 
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§ 1294 1 
 An aggrieved party may appeal from: 2 
 (a) An order dismissing, or denying, or granting a petition to compel arbitration. 3 
 (b) An order dismissing a petition to confirm, correct vacate an award. 4 
 (c) An order vacating an award unless a rehearing in arbitration is ordered. 5 
 (d) A judgment entered pursuant to this title. 6 
 (e) A special order after final judgment.” 7 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Section 1294 allows a right to appeal where a petition to compel arbitration is 
denied.  Conversely, an order granting that same petition is not appealable.  (Medeiros v. 
Superior Court (2007) 146 Cal.App.4th 1008, 1014 fn. 7.)  Plaintiff’s only remedies are to 
proceed to arbitration or file a petition for writ of prohibition.  (Id.)  The writ is discretionary, 
carries a higher burden, presents a different standard of review, and is rarely granted.  Hence, the 
chips are stacked against a plaintiff facing an order to arbitrate. 
 
This Resolution:  Levels the playing field by creating a mutual right to appeal when a petition to 
compel arbitration is granted or denied.   
 
The Problem: The law gives unfair advantage to a litigant seeking appellate review of an order 
denying a motion to compel arbitration over a litigant ordered to arbitration.   
 Once a motion to compel is denied the order can be immediately appealed.  A large 
litigant relying on a standard arbitration provision in a consumer contract (such as an insurance 
policy or employment agreement) can appeal, creating substantial delay.  The defendant does not 
have to contend with overcoming the burden of establishing the right to seek relief by a writ of 
prohibition.  Finally, the defendant is afforded all rights commensurate with an appeal, e.g., 
submission of two appellate briefs, a three-judge panel who deliberates on the issues, oral 
argument, and an appellate opinion with the appellate court’s rationale. 
 
 The plaintiff has no such rights.  If plaintiffs proceed to arbitration, they are forced to 
litigate in a forum in which they did not agree, giving up their constitutional right to a jury.  
Once an arbitration award is entered, the plaintiff will have no further recourse to challenge the 
existence of a valid, enforceable arbitration agreement.  (See Code Civ. Proc., § 1286.2)    
 If plaintiffs decide to file a writ of prohibition, they must overcome a significant 
procedural obstacle—the right to writ relief.  Plaintiffs have a higher burden and face different 
standards of review.  The writs are discretionary and rarely granted.  Thus, plaintiffs are not 
afforded the same rights on an appeal taken from an appealable order. 
 Recent appellate law sheds light on this issue.  (Medeiros v. Superior Court (2nd Dist. 
2007) 146 Cal.App.4th 1008, 1014 fn. 7.)  The Medeiros court stated “we believe any arbitration 
compelled in the absence of a valid, enforceable arbitration agreement is an unduly time 
consuming and expensive proposition.”  (Id.)  Thus, by giving a litigant the mutual right to 
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appeal an order granting a motion to compel arbitration he or she will be given the same right to 
have their appeal heard in the same manner and at the same stage in the litigation.  This “would 
avoid having parties try a case in a forum where they do not belong, only to have to do it all over 
again in the appropriate forum.”  (Id.)   
 This resolution balances litigants’ rights to challenge an order on a motion to compel 
arbitration at a litigation stage where fundamental rights are at stake. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Dan E. Heck, Pedersen Law & Dispute 
Resolution Corporation, 17910 Skypark Circle, Ste. 105, Irvine, CA  92614; O: 949-260-1181; 
F: 949-260-1185. 
 
RESPONSIBLE FLOOR DELEGATE:  Dan Heck 
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RESOLUTION 03-16-08 
 

DIGEST 
Arbitration: Enforcement of Subpoenas 
Amends Code of Civil Procedure section 1283.05 to add contempt of court as a means of 
enforcing a subpoena issued in an arbitration proceeding. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 1283.05 to add contempt of court as a 
means of enforcing a subpoena issued in an arbitration proceeding.  This resolution should be 
disapproved because it would adversely impact the speed, informality and cost-savings purposes 
of arbitration; and the purported problem is not sufficiently likely to occur to warrant a change in 
universally applicable law. 
 
This resolution’s remedy of contempt is not limited to instances of disobedience by non-parties, 
but includes disobedience by the parties and their affiliates as well.  Requesting an order of 
contempt from a court involves opening a civil court action and first appearance fees by all 
parties wishing to appear and be heard, and would therefore add unacceptable delay and cost for 
the parties and any third parties involved.  Would this trigger appeal rights by the parties and/or 
the third parties – of the contempt order, of the court’s refusal to grant the contempt order, and/or 
of the arbitration award itself?  These issues are not addressed. 
 
There is not sufficient detriment under existing law to warrant the negative consequences that 
would follow this resolution’s enactment.  The instances in which evidence so critical as to 
determine the outcome of an arbitration proceeding exists only in the hands of some third party 
must be assumed to be extremely rare.  In those rare instances, there is already a remedy, a civil 
action for a penalty and damages against the third party under Civil Code section 1992. 
 
This resolution seeks a similar result as Resolution 03-17-08 by the same author. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1283.05 to read as follows: 
 

§1283.05 1 
To the extent provided in Section 1283.1 depositions may be taken and discovery 2 

obtained in arbitration proceedings as follows: 3 
(a) After the appointment of the arbitrator or arbitrators, the parties to the 4 

arbitration shall have the right to take depositions and to obtain discovery regarding the 5 
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subject matter of the arbitration, and, to that end, to use and exercise all of the same rights, 6 
remedies, and procedures, and be subject to all of the same duties, liabilities, and 7 
obligations in the arbitration with respect to the subject matter thereof, as provided in 8 
Chapter 2 (commencing with Section 1985) of Title 3 of Part 4, and in Title 4 9 
(commencing with Section 2016.010) of Part 4, as if the subject matter of the arbitration 10 
were pending before a superior court of this state in a civil action other than a limited civil 11 
case, subject to the limitations as to depositions set forth in subdivision (e) of this section. 12 

(b) The arbitrator or arbitrators themselves shall have power, in addition to the 13 
power of determining the merits of the arbitration, to enforce the rights, remedies, 14 
procedures, duties, liabilities, and obligations of discovery by the imposition of the same 15 
terms, conditions, consequences, liabilities, sanctions, and penalties as can be or may be 16 
imposed in like circumstances in a civil action by a superior court of this state under the 17 
provisions of this code, except the power to order the arrest or imprisonment of a person. 18 

(c) The arbitrator or arbitrators may consider, determine, and make such orders 19 
imposing such terms, conditions, consequences, liabilities, sanctions, and penalties, 20 
whenever necessary or appropriate at any time or stage in the course of the arbitration, and 21 
such orders shall be as conclusive, final, and enforceable as an arbitration award on the 22 
merits, if the making of any such order that is equivalent to an award or correction of an 23 
award is subject to the same conditions, if any, as are applicable to the making of an award 24 
or correction of an award. 25 

(d) For the purpose of enforcing the duty to make discovery, to produce evidence or 26 
information, including books and records, and to produce persons to testify at a deposition 27 
or at a hearing, and to impose terms, conditions, consequences, liabilities, sanctions, and 28 
penalties upon a party for violation of any such duty, such party shall be deemed to include 29 
every affiliate of such party as defined in this section.  For such purpose: 30 

(1) The personnel of every such affiliate shall be deemed to be the officers, 31 
directors, managing agents, agents, and employees of such party to the same degree as 32 
each of them, respectively, bears such status to such affiliate; and  33 

(2) The files, books, and records of every such affiliate shall be deemed to be in the 34 
possession and control of, and capable of production by, such party.  As used in this 35 
section, “affiliate” of the party to the arbitration means and includes any party or person for 36 
whose immediate benefit the action or proceeding is prosecuted or defended, or an officer, 37 
director, superintendent, member, agent, employee, or managing agent of such party or 38 
person.  39 

(e) Depositions for discovery shall not be taken unless leave to do so is first granted 40 
by the arbitrator or arbitrators. 41 

(f) Disobedience of a subpoena issued pursuant to Title 4 (commencing with 42 
Section 2016.010) of Part 4 may be punished as contempt by a court having jurisdiction in 43 
the county where the arbitration is pending, as provided in subdivision (e) of Section 44 
2023.030, without the necessity of a prior order of court directing compliance by the 45 
witness.46 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
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STATEMENT OF REASONS: 
 
Existing Law:  Section 1283.05, subdivision (b) provides that arbitrators have the power to 
enforce the rights, remedies, procedures, duties, liabilities, and obligations of discovery by 
imposing the same sanctions and penalties as could be imposed in similar circumstances in a 
civil action by a superior court under the provisions of the Code of Civil Procedure.  This Section 
makes clear, however, that arbitrators do not have the power of contempt.  No procedure exists 
in the Code to enforce deposition subpoenas issued in arbitration pursuant to title 4 (commencing 
with section 2016.010) of part 4. 
 
This Resolution:  Would add language to section 1283.05 to permit a court in the county where 
the arbitration is pending to punish disobedience to a subpoena issued in arbitration pursuant to 
title 4 (commencing with section 2016.010) of part 4.   
 
The Problem:  A third party subpoenaed to testify or produce documents in a deposition in an 
arbitration proceeding can disobey the subpoena without risk of significant consequences 
because arbitrators do not have the power of contempt, and the Code does not provide the 
remedy of contempt for disobedience to a deposition subpoena issued in arbitration.  Thus, third 
parties subpoenaed in arbitration to testify or produce documents in a deposition are assured that 
they will not be punished by contempt for disobeying the subpoena.  Without a meaningful 
enforcement procedure, a party in arbitration thus may be deprived of important evidence.  
Because the grounds on which a party may seek to vacate an arbitration award are narrow, a 
party deprived of evidence in the possession of a third party who disobeys the subpoena is 
irreversibly prejudiced.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa Dulac, Morrison & Foerster LLP, 
19900 MacArthur Boulevard, 12th Floor, Irvine, California, 92612; voice (949) 251-7500; fax 
(949) 251-0900; email mdulac@mofo.com.   
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would adversely impact the speed, informality and cost-savings purposes of 
arbitration.  Requesting an order of contempt from a court involves opening a civil court action, 
and first appearance fees by all parties wishing to appear and be heard.  This would add 
unacceptable delay and cost for the parties and any third parties involved. This resolution would 
allow for contempt proceedings to be brought against a party as well as against a nonparty, and 
may involve the right to appeal the court’s order or the final arbitration award. 
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RESOLUTION 03-17-08 
 

DIGEST 
Arbitration: Enforcement of Subpoenas 
Amends Code of Civil Procedure section 1991 to add contempt of court as a means of enforcing 
a subpoena issued in an arbitration proceeding. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 1991 to add contempt of court as a 
means of enforcing a subpoena issued in an arbitration proceeding.  This resolution should be 
disapproved because it would adversely impact the speed, informality and cost-savings purposes 
of arbitration; and the purported problem is not sufficiently likely to occur to warrant a change in 
universally applicable law. 
 
This resolution’s remedy of contempt is not limited to instances of disobedience by non-parties, 
but includes disobedience by the parties and their affiliates as well.  Requesting an order of 
contempt from a court involves opening a civil court action and first appearance fees by all 
parties wishing to appear and be heard, and would therefore add unacceptable delay and cost for 
the parties and any third parties involved.  Would this trigger appeal rights by the parties and/or 
the third parties – of the contempt order, of the court’s refusal to grant the contempt order, and/or 
of the arbitration award itself?  These issues are not addressed. 
 
There is not sufficient detriment under existing law to warrant the negative consequences that 
would follow this resolution’s enactment.  The instances in which evidence so critical as to 
determine the outcome of an arbitration proceeding exists only in the hands of some third party 
must be assumed to be extremely rare.  In those rare instances, there is already a remedy, a civil 
action for a penalty and damages against the third party under Civil Code section 1992. 
 
This resolution is similar to Resolution 03-16-08, which seeks to add contempt as a means of 
enforcement of a subpoena issued in an arbitration proceeding, but under a different statute, and 
pursuant to different defined statutory procedures.  This resolution and Resolution 03-16-08 
would lead to the same unacceptable consequences, and should be disapproved for the same 
reasons. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1991 to read as follows: 
 

§ 1991 1 
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Disobedience to a subpoena, or a refusal to be sworn, or to answer as a witness, or 2 
to subscribe an affidavit or deposition when required, may be punished as a contempt by 3 
the court issuing the subpoena, or, in the case of a subpoena issued pursuant to Section 4 
1282.6, by a court in the county where the arbitration is pending. 5 

When the subpoena, in any such case, requires the attendance of the witness before 6 
an officer or commissioner out of court, it is the duty of the officer or commissioner to 7 
report any disobedience or refusal to be sworn or to answer a question or to subscribe an 8 
affidavit or deposition when required, to the court issuing the subpoena.  The witness shall 9 
not be punished for any refusal to be sworn or to answer a question or to subscribe an 10 
affidavit or deposition, unless, after a hearing upon notice, the court orders the witness to 11 
be sworn, or to so answer or subscribe and then only for disobedience to the order. 12 

Any judge, justice, or other officer mentioned in subdivision (c) of Section 1986, 13 
may report any disobedience or refusal to be sworn or to answer a question or to subscribe 14 
an affidavit or deposition when required to the superior court of the county in which 15 
attendance 16 
was required; and the court thereupon has power, upon notice, to order the witness to 17 
perform the omitted act, and any refusal or neglect to comply with the order may be 18 
punished as a contempt of court. 19 

In lieu of the reporting of the refusal as hereinabove provided, the party seeking to 20 
obtain the deposition or to have the deposition or affidavit signed, at the time of the refusal 21 
may request the officer or commissioner to notify the witness that at a time stated, not less 22 
than five days nor more than 20 days from the date of the refusal, he or she will report the 23 
refusal of the witness to the court and that the party will, at that time, or as soon thereafter 24 
as he or she may be heard, apply to the court for an order directing the witness to be sworn, 25 
or to answer as a witness, or subscribe the deposition or affidavit, as the case may be, and 26 
that the witness is required to attend that session of the court. 27 

The officer or commissioner shall enter in the record of the proceedings an exact 28 
transcription of the request made of him or her that he or she notify the witness that the 29 
party will apply for an order directing the witness to be sworn or to answer as a witness or 30 
subscribe the deposition or affidavit, and of his or her notice to the witness, and the 31 
transcription shall be attached to his or her report to the court of the refusal of the witness.  32 
The report shall be filed by the officer with the clerk of the court issuing the subpoena, or, 33 
in the case of a subpoena issued pursuant to Section 1282.6, by the clerk of a court in the 34 
county where the arbitration is pending, and the witness shall attend that session of the 35 
court, and for failure or refusal to do so may be punished for contempt. 36 

At the time so specified by the officer, or at a subsequent time to which the court 37 
may have continued the matter, if the officer has theretofore filed a report showing the 38 
refusal of the witness, the court shall hear the matter, and without further notice to the 39 
witness, may order the witness to be sworn or to answer as a witness or subscribe the 40 
deposition or affidavit, as the case may be, and may in the order specify the time and place 41 
at which compliance shall be made or to which the taking of the deposition is continued.  42 
Thereafter if the witness refuses to comply with the order he or she may be punished for 43 
contempt. 44 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Section 1282.6, subdivision (c) provides that subpoenas issued in arbitration are 
to be enforced in accordance with chapter 2 (commencing with section 1985) of title 3 of part 4 
of the Code of Civil Procedure.  The contempt statute within chapter 2, section 1991, as currently 
written, allows a court to punish disobedience to a subpoena issued by that court.   
 
This Resolution:  Would add language to section 1991 to permit a court in the county where the 
arbitration is pending to punish disobedience to a subpoena issued in arbitration pursuant to 
section 1282.6.   
 
The Problem:  A third party subpoenaed to testify or produce documents in an arbitration 
proceeding can disobey the subpoena without risk of significant consequences because 
arbitrators do not have the power of contempt, and the contempt statute, as currently written, 
applies only to subpoenas issued by a court.  Thus, third parties subpoenaed in arbitration are 
assured that they will not be punished by contempt for disobeying the subpoena.  Without a 
meaningful enforcement procedure, a party in arbitration thus may be deprived of important 
evidence.  Because the grounds on which a party may seek to vacate an arbitration award are 
narrow, a party deprived of evidence in the possession of a third party who disobeys the 
subpoena is irreversibly prejudiced.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Melissa Dulac, Morrison & Foerster LLP, 
19900 MacArthur Boulevard, 12th Floor, Irvine, California, 92612; voice (949) 251-7500; fax 
(949) 251-0900; email mdulac@mofo.com.   
 
RESPONSIBLE FLOOR DELEGATE:  John Ott 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would adversely impact the speed, informality and cost-savings purposes of 
arbitration.  Requesting an order of contempt from a court involves opening a civil court action, 
and first appearance fees by all parties wishing to appear and be heard.  This would add 
unacceptable delay and cost for the parties and any third parties involved. This resolution would 
allow for contempt proceedings to be brought against a party as well as against a nonparty, and 
may involve the right to appeal the court’s order or the final arbitration award. 
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RESOLUTION 03-18-2008 
 

DIGEST  
Attorney Fee Awards: Pecuniary and Non-Pecuniary Interest 
Amends Code of Civil Procedure section 1021.5 to limit attorneys’ fees solely to prevailing 
parties that have a pecuniary interest or non-pecuniary interest rooted in economic gain. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1021.5 to limit attorneys’ fees solely to 
prevailing parties that have a pecuniary interest or non-pecuniary interest rooted in economic 
gain.  This resolution should be disapproved because it does not adequately resolve the problem 
it seeks to solve. 
 
Code of Civil Procedure section 1021.5 awards attorneys’ fees to a “successful party” which 
results in the enforcement of an important right affecting the public interest, if (a) it benefits the 
public or a large class of persons, (b) the financial burden of private enforcement makes the 
award appropriate, and (c) the fees should not be paid out of the recovery in the interest of 
justice.  This resolution attempts to limit item (b) by strictly limiting what the court may consider 
in determining an individual’s “stake” or financial burden.  An individual’s stake would be 
strictly confined to an individual’s pecuniary interest or non-pecuniary interest, but only if it is 
“rooted in a prospect for an economic gain that reasonably can be estimated in dollars.”  The 
phrase “rooted in a prospect for an economic gain” is nebulous, at best.  The proposed language 
does not add any clarity to the current statute.   
 
Also, the resolution would preclude individuals with a significant non-pecuniary interest in a 
case from being awarded attorneys’ fees.  There are moral, ethical, and other non-financial 
reasons for filing suit.  This resolution would deny attorneys’ fees to the successful party in such 
cases merely because the currency of their interest is not easily converted to dollars and cents.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends 
that legislation be sponsored to amend Code of Civil Procedure section 1021.5 to read as 
follows: 
 

§ 1021.5   1 
 (a)  Upon motion, a court may award attorneys’ fees to a successful party against 2 
one or more opposing parties in any action which has resulted in the enforcement of an 3 
important right affecting the public interest if:  (a1) a significant benefit, whether pecuniary 4 
or nonpecuniary, has been conferred on the general public or a large class of persons, (b2) 5 
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the necessity and financial burden of private enforcement, or of enforcement by one public 6 
entity against another public entity, are such as to make the award appropriate, and (c3) 7 
such fees should not in the interest of justice be paid out of the recovery, if any. 8 
 (b)  In determining whether the financial burden of private enforcement is such as 9 
to make the award appropriate, the court must determine whether the financial burden is 10 
out of proportion to the applicant's individual stake in the matter.  In determining the 11 
applicant's individual stake in the matter, the court may consider only (1) pecuniary 12 
interests and (2) nonpecuniary interests that are rooted in a prospect for an economic gain 13 
that reasonably can be estimated in dollars or in preventing an economic loss that 14 
reasonably can be estimated in dollars.   15 
 (c)  With respect to actions involving public entities, this section applies to 16 
allowances against, but not in favor of, public entities, and no claim shall be required to be 17 
filed therefor, unless one or more successful parties and one or more opposing parties are 18 
public entities, in which case no claim shall be required to be filed therefor under Part 3 19 
(commencing with Section 900) of Division 3.6 of Title 1 of the Government Code.   20 
 (d)  Attorneys’ fees awarded to a public entity pursuant to this section shall not be 21 
increased or decreased by a multiplier based upon extrinsic circumstances, as discussed in 22 
Serrano v.  Priest, 20 Cal.3d 25, 49.23 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides for public benefit attorney fees on terms most of which are explicitly 
described in Code of Civil Procedure section 1021.5.  One of those terms is that the necessity 
and burden of private enforcement are such as to make the award appropriate.  The necessity 
criterion is straightforward: the applicant must not have been a free rider on some other agency 
or party's action.  (Ciani v. San Diego Trust & Savings Bank (1994) 25 Cal.App.4th 563.)  Part 
of the burden criterion is straightforward and long settled: it is met when the financial burden is 
"'out of proportion to [the party's] individual stake in the matter.'" (Woodland Hills Residents 
Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 941.)  But what may constitute a stake is 
subject to conflicting authorities.  (Compare, Press v. Lucky Stores, Inc. (1983) 34 Cal.3d 311, 
321, Baggett v. Gates (1982) 32 Cal.3d 128, 143, Phipps v. Saddleback Valley Unified School 
Dist. (1988) 204 Cal.App.3d 1110, 1122-1123, and Washburn v. City of Berkeley (1987) 195 
Cal.App.3d 578, 585 with Punsly v. Ho (2003) 105 Cal.App.4th 102, 113-114, and Families 
Unafraid to Uphold Rural El Dorado County v. Board of Supervisors (2000) 79 Cal.App.4th 505, 
516, but see, Families Unafraid, at pp. 527-528 (dis. opn. of Sims, J.).)  
 The California Supreme Court granted review to resolve the conflict in In re Adoption of 
Joshua (1/24/08, S138169) __ Cal.4th ___ [2008 Cal. LEXIS 785].  But in the end it only noted 
the conflict and decided the case on an unrelated and unremarkable ground. 
 
This Resolution:  Codifies the settled law of proportionality of financial burden and individual 
stake and then defines stake in unmistakably economic terms.  A stake counts only if it is money 
or it is subject to reasonable estimation in dollars. 
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The Problem:  A party's nonpecuniary interest should not be considered in determining whether a 
section 1021.5 award is financially appropriate unless that interest reasonably can be estimated in 
dollars.  That is true because the Legislature so intended when it adopted section 1021.5 on 
recommendation of the State Bar in 1977.  It is true because the California Supreme Court's 
definitive and relatively contemporaneous interpretation in Press so recognized.  And it is true 
because disqualifying applicants on account of unquantifiable nonpecuniary interests makes 
public interest litigation infeasible and thereby defeats the core purpose of section 1021.5. 
(Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 565.)  Many lawyers will take such 
cases only if at the inception they know their fees will not depend on subjective hindsight 
judgments about the motivational value of clients' nonpecuniary interests. 
 The conflict of authorities itself is intolerable and must be resolved.  Decisions that create 
doubt about recovering attorney fees in public benefit cases defeat the policy encouraging that 
litigation and frustrate the laws that need public benefit litigation to be effectively enforced.  
(Flannery v. Prentice (2001) 26 Cal.4th 572, 583, fn. 12.) 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other laws or statutes. 
 
AUTHOR AND/OR PERMANENT CONTACT: Charles A. Bird; Luce, Forward, Hamilton 
& Scripps, LLP; 600 West Broadway, Suite 2600; San Diego, California, 92101; (619) 699-2406 
voice; (619) 645-5360 fax; cbird@luce.com. 
 
RESPONSIBLE FLOOR DELEGATE: Charles A. Bird 
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RESOLUTION 03-18-2008 
 

DIGEST  
Attorney Fee Awards: Pecuniary and Non-Pecuniary Interest 
Amends Code of Civil Procedure section 1021.5 to limit attorneys’ fees solely to prevailing 
parties that have a pecuniary interest or non-pecuniary interest rooted in economic gain. 
 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends 
that legislation be sponsored to amend Code of Civil Procedure section 1021.5 to read as 
follows: 
 

1021.5   1 
 (a)  Upon motion, a court may award attorneys’ fees to a successful party against 2 
one or more opposing parties in any action which has resulted in the enforcement of an 3 
important right affecting the public interest if:  (a1) a significant benefit, whether pecuniary 4 
or nonpecuniary, has been conferred on the general public or a large class of persons, (b2) 5 
the legal services for which the applicant seeks an award were a substantial factor in 6 
conferring the benefit, (3) the necessity and financial burden of private enforcement, or of 7 
enforcement by one public entity against another public entity, are such as to make the 8 
award appropriate is out of proportion to the applicant’s financial stake in the matter, if 9 
any, and (c4) such fees should not in the interest of justice be paid out of the recovery, if 10 
any.  “Financial stake” may consist only of (1) money and (2) interests found by the court 11 
to have a specific monetary value based on evidence sufficient to support a money 12 
judgment in the amount found by the court.   13 
 (b)  With respect to actions involving public entities, this section applies to 14 
allowances against, but not in favor of, public entities, and no claim shall be required to be 15 
filed therefor, unless one or more successful parties and one or more opposing parties are 16 
public entities, in which case no claim shall be required to be filed therefor under Part 3 17 
(commencing with Section 900) of Division 3.6 of Title 1 of the Government Code.   18 
 (c)  Attorneys’ fees awarded to a public entity pursuant to this section shall not be 19 
increased or decreased by a multiplier based upon extrinsic circumstances, as discussed in 20 
Serrano v. Priest, 20 Cal.3d 25, 49. 21 

 
(Proposed new language underlined, language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides for public benefit attorney fees on terms most of which are explicitly 
described in Code of Civil Procedure section 1021.5.  One of those terms is that the necessity 
and burden of private enforcement are such as to make the award appropriate.  The necessity 
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criterion is straightforward: the applicant must not have been a free rider on some other agency 
or party's action.  (Ciani v. San Diego Trust & Savings Bank (1994) 25 Cal.App.4th 563.)  Part 
of the burden criterion is straightforward and long settled: it is met when the financial burden is 
"'out of proportion to [the party's] individual stake in the matter.'" (Woodland Hills Residents 
Assn., Inc. v. City Council (1979) 23 Cal.3d 917, 941.)  But what may constitute a stake is 
subject to conflicting authorities.  (Compare, Press v. Lucky Stores, Inc. (1983) 34 Cal.3d 311, 
321, Baggett v. Gates (1982) 32 Cal.3d 128, 143, Phipps v. Saddleback Valley Unified School 
Dist. (1988) 204 Cal.App.3d 1110, 1122-1123, and Washburn v. City of Berkeley (1987) 195 
Cal.App.3d 578, 585 with Punsly v. Ho (2003) 105 Cal.App.4th 102, 113-114, and Families 
Unafraid to Uphold Rural El Dorado County v. Board of Supervisors (2000) 79 Cal.App.4th 505, 
516, but see, Families Unafraid, at pp. 527-528 (dis. opn. of Sims, J.).)  
 The California Supreme Court granted review to resolve the conflict in In re Adoption of 
Joshua (1/24/08, S138169) __ Cal.4th ___ [2008 Cal. LEXIS 785].  But in the end it only noted 
the conflict and decided the case on an unrelated and unremarkable ground. 
 
This Resolution:  Codifies the settled law of proportionality of financial burden and individual 
stake and then defines stake in unmistakably economic terms.  A stake counts only if it is money 
or it is subject to reasonable estimation in dollars. 
 
The Problem:  A party's nonpecuniary interest should not be considered in determining whether a 
section 1021.5 award is financially appropriate unless that interest reasonably can be estimated in 
dollars.  That is true because the Legislature so intended when it adopted section 1021.5 on 
recommendation of the State Bar in 1977.  It is true because the California Supreme Court's 
definitive and relatively contemporaneous interpretation in Press so recognized.  And it is true 
because disqualifying applicants on account of unquantifiable nonpecuniary interests makes 
public interest litigation infeasible and thereby defeats the core purpose of section 1021.5. 
(Graham v. DaimlerChrysler Corp. (2004) 34 Cal.4th 553, 565.)  Many lawyers will take such 
cases only if at the inception they know their fees will not depend on subjective hindsight 
judgments about the motivational value of clients' nonpecuniary interests. 
 The conflict of authorities itself is intolerable and must be resolved.  Decisions that create 
doubt about recovering attorney fees in public benefit cases defeat the policy encouraging that 
litigation and frustrate the laws that need public benefit litigation to be effectively enforced.  
(Flannery v. Prentice (2001) 26 Cal.4th 572, 583, fn. 12.) 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other laws or statutes. 
 
AUTHOR AND/OR PERMANENT CONTACT: Charles A. Bird; Luce, Forward, Hamilton 
& Scripps, LLP; 600 West Broadway, Suite 2600; San Diego, California, 92101; (619) 699-2406 
voice; (619) 645-5360 fax; cbird@luce.com. 
 
RESPONSIBLE FLOOR DELEGATE: Charles A. Bird 
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RESOLUTION 03-19-08 
 

DIGEST 
Enforcement of Judgments: Amendment of Judgment 
Adds Code of Civil Procedure section 670.5 to provide a procedure to amend a judgment to add 
additional names used by a judgment debtor. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution adds Code of Civil Procedure section 670.5 to provide a procedure to amend a 
judgment to add additional names used by a judgment debtor.  This resolution should be 
disapproved because amendment of a judgment to add additional names used by a judgment 
debtor would be better accomplished by amending existing Code of Civil Procedure section 
680.135, and amendment to add the name of a revocable trust is not appropriate. 
 
Code of Civil Procedure section 680.135 provides for an “affidavit of identity,” which can be 
filed with a request for issuance of a writ of execution or an abstract of judgment; based thereon, 
the court clerk can issue a writ or an abstract in the original and any additional names used by the 
judgment debtor which are properly attested to therein.  No court motion is required.  An 
amended judgment could be added to this code section as a third document which can be issued 
by the clerk in additional names, based upon an affidavit of identity. 
 
This resolution seeks to include the name of a revocable trust settled by a judgment debtor as an 
additional name of the judgment debtor.  This directly contradicts the language at lines 8 through 
11 of the resolution, which provides that the amendment shall not include “any legal entities not 
separately named in the judgment . . . .” 
 
Under existing law, a judgment can be enforced against the judgment debtor’s interest in any 
trust, by motion made to the court pursuant to Code of Civil Procedure sections 695.030 and 
709.010.  This is the appropriate procedure.  It reaches any judgment debtor’s interest in a trust, 
even where the judgment debtor is not the settlor or is not the sole settlor, and even where the 
judgment debtor is not the sole beneficiary.  A vast body of law controls what trust property can 
be reached to satisfy a judgment against a judgment debtor’s interest in a trust.  This resolution 
would ignore and contravene this body of law.   
 
This resolution seeks to achieve the same result as Resolution 03-23-08. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 670.5 to read as follows: 
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§670.5 1 

The court may, at any time after judgment, upon motion by a party, amend the 2 
name of any party to include both the correct legal name and the actually used name or 3 
names of that party. The motion shall set forth the name of the judgment debtor stated in 4 
the judgment, the additional name or names by which the judgment debtor is known and 5 
may include the name of a revocable trust of which the judgment debtor is the settlor, and 6 
the facts upon which the judgment creditor has relied in obtaining the judgment debtor's 7 
additional name or names. The amendment shall not include the name or names of persons, 8 
including any corporations, partnerships, or any legal entities not separately named in the 9 
judgment in which the judgment debtor is a partner, shareholder, or member, other than the 10 
judgment debtor. 11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides a procedure for amending a judgment to add additional names used by a 
judgment debtor, but only in the Small Claims Act. 
 
This Resolution: Would create a new section with the same provision applicable to all courts. 
 
The Problem: Current practice requires resort to the general provision of Code of Civil Procedure 
§187 to amend a Judgment in the Superior Court. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would permit a judgment creditor to proceed against a trust settled by a judgment 
debtor by all the same means and methods as are provided by law for the enforcement of 
judgments against judgment debtors themselves.  It makes no exception for and does not address 
the common situation in which the judgment debtor is not a sole settlor. 
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Under existing law, a judgment can be enforced against the judgment debtor’s interest in any 
trust, by motion made to the court pursuant to Code of Civil Procedure sections 695.030 and 
709.010.  This is the appropriate procedure.  It reaches any judgment debtor’s interest in a trust, 
even where the judgment debtor is not the settlor, and even where the judgment debtor is not the 
sole beneficiary.  A vast body of law controls what trust property can be reached to satisfy a 
judgment against a trust beneficiary.  This resolution would ignore and contravene this body of 
law.   
 
The intent of this resolution, amendment of a judgment to add additional names used by a 
judgment debtor, would be better accomplished by amending existing Code of Civil Procedure 
section 680.135. Amendment to add the name of a revocable trust to a judgment entered against 
its “settlor” is not appropriate, makes the proposed statute self-contradictory, and contravenes the 
spirit, intent and rationale of a vast body of existing law. 
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    RESOLUTION 03-20-08 
 
DIGEST 
Enforcement of Judgments: Examination of Judgment Debtors and Third Parties 
Amends Code of Civil Procedure sections 708.110, 708.120 and 708.130, and adds section 
708.040, to change the method for the conduct of post-judgment examinations of debtors and 
third parties.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 708.110, 708.120 and 708.130, and 
adds section 708.040, to change the method for the conduct of post-judgment examinations of 
debtors and third parties.  This resolution should be disapproved because the methods proposed 
are in conflict with existing statutes, which conflict outweighs the benefits of the proposed 
resolution.  
 
The addition of subdivision (f) to Code of Civil Procedure section 708.110, which provides 
penalties for less than complete compliance with an order to testify, makes the statute 
inconsistent both internally (cf., subdivision (e) notice provides sanctions “may” be imposed 
while subdivision (f) provides that they “shall” be imposed) and with existing Code of Civil 
Procedure section 708.170.  The sanctions within the statutory scheme should be consistent.   
 
The proposed new sanctions include making mandatory a finding of contempt of court 
committed outside the presence of the court.  As contempt of court is a quasi-criminal 
proceeding requiring admissible evidence, that sanction should be left to the judge’s discretion.  
Additionally, the sanctions proposed expand the attorneys’ fees and costs imposed on the debtor 
to include those “incurred in otherwise determining the information sought,” rather than simply 
the attorneys’ fees and costs “incurred in the examination proceeding,” as set forth in existing 
section 708.170(a)(2). 
 
The amendment to section 708.120 expands the third parties who are subject to a court-ordered 
examination to include persons with information about the judgment debtor’s assets and 
liabilities or the whereabouts of the judgment debtor or spouse.  This is a reasonable expansion 
of that statute.  However, the Mandatory Judicial Council Form for Application and Order for 
Appearance and Examination (AT-128, EJ-125) should be, but has not been, also amended to 
reflect the proposed new topics on which third parties may be called to answer.   
 
The deletion of section 708.130 subdivision (a), which currently provides that witnesses shall 
testify in the same manner as at trial, would eliminate both the debtor’s and third parties’ rights 
under the Evidence Code.  This change is made without sufficient justification, as it would 
include a waiver of all privileges, including Fifth Amendment rights. 
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New section 708.040 provides that “an examinee,” an undefined term impliedly including both 
the debtor and third parties, may be compelled to produce documents pursuant to Code of Civil 
Procedure section 1985, et seq.  Existing law requires a third party to produce documents 
pursuant to that section, however the judgment debtor is required to produce documents pursuant 
to Code of Civil Procedure section 708.030(a), which refers to section 2031.010, et seq.  Section 
708.030(a) has not been amended, resulting in an inconsistent statutory scheme for the 
production of documents by judgment debtors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 708.110, 708.120, and 
708.130, and to add Code of Civil Procedure section 708.040, to read as follows: 
 

§708.110 1 
(a) The judgment creditor may apply to the proper court for an order requiring the 2 

judgment debtor to appear before the court, or before a referee appointed by the court, at a 3 
time and place specified in the order, to furnish information to aid in enforcement of the 4 
money judgment. 5 

(b) If the judgment creditor has not caused the judgment debtor to be examined 6 
under this section during the preceding 120 days, the court shall make the order upon ex 7 
parte without notice application of the judgment creditor. 8 

(c) If the judgment creditor has caused the judgment debtor to be examined under 9 
this section during the preceding 120 days, the court shall make the order if the judgment 10 
creditor by affidavit or otherwise shows good cause for the order. The application shall be 11 
made on noticed motion if the court so directs or a court rule so requires. Otherwise, it may 12 
be made ex parte. 13 

(d) The judgment creditor shall personally serve a copy of the order on the 14 
judgment debtor not less than 10 days before the date set for the examination. Service shall 15 
be made in the manner specified in Section 415.10. Service of the order creates a lien on 16 
the personal property of the judgment debtor for a period of one year from the date of the 17 
order unless extended or sooner terminated by the court. 18 

(e) The order shall contain the following statement in 14-point boldface type if 19 
printed or in capital letters if typed: "NOTICE TO JUDGMENT DEBTOR. If you fail to 20 
appear at the time and place specified in this order, you may be subject to arrest and 21 
punishment for contempt of court and the court may make an order requiring you to pay 22 
the reasonable attorney's fees incurred by the judgment creditor in this proceeding." 23 

(f) Failure of a judgment debtor to testify, or false testimony by a judgment debtor 24 
shall subject the judgment debtor to liability, including, but not limited to: 25 

(1) Costs and reasonable attorney’s fees incurred by the judgment creditor in 26 
otherwise determining the information about which the judgment debtor has falsely 27 
testified ; and 28 

(2) Punishment of the judgment debtor for contempt of court. 29 
 30 
§708.120 31 
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(a) Upon ex parte application by a judgment creditor who has a money judgment 32 
and proof by the judgment creditor by affidavit or otherwise to the satisfaction of the 33 
proper court that a third person has (1) possession or control of property in which the 34 
judgment debtor has an interest; or (2) is indebted to the judgment debtor in an amount 35 
exceeding two hundred fifty dollars ($250), ; or (3) has knowledge or information about 36 
the judgment debtor’s assets, liabilities, income or expenses or about the whereabouts of 37 
the judgment debtor or spouse, if any, the court shall make an order directing the third 38 
person to appear before the court, or before a referee appointed by the court, at a time and 39 
place specified in the order, to answer, under oath concerning such property or debt, or to 40 
provide such information as the third person may have about the judgment debtor’s assets, 41 
liabilities, income, expenses or the whereabouts of the judgment debtor or the spouse of 42 
the judgment debtor or of someone who has information regarding the foregoing. The 43 
affidavit in support of the judgment creditor's application may be based on the affiant's 44 
information and belief. 45 

(b) Not less than 10 days prior to the date set for the examination, a copy of the 46 
order shall be: 47 

(1) Served personally on the third person. Service shall be made in the manner 48 
specified in section 415.10 Code of Civil Procedure. 49 

(2) Served personally or by mail on the judgment debtor. 50 
(c) If the property in the third person's possession or control in which the judgment 51 

debtor has an interest or the debt owed by the third person to the judgment debtor is 52 
described in the affidavit or application for an order under subdivision (a) in a manner 53 
reasonably adequate to permit it to be identified, service of the order on the third person 54 
creates a lien on the judgment debtor's interest in the property or on the debt for a period of 55 
one year from the date of the order unless extended or sooner terminated by the court. 56 

(d) The judgment debtor may claim that all or any portion of the property or debt is 57 
exempt from enforcement of a money judgment by application to the court on noticed 58 
motion, filed with the court and personally served on the judgment creditor not later than 59 
three days before the date set for the examination. The judgment debtor shall execute an 60 
affidavit in support of the application that includes all of the matters set forth in 61 
subdivision (b) of Section 703.520. If a claim of exemption is made pursuant to this 62 
section, a notice of opposition to the claim of exemption is not required. The court shall 63 
determine any claim of exemption made pursuant to this section. Failure of the judgment 64 
debtor to make a claim of exemption does not preclude the judgment debtor from later 65 
claiming the exemption unless the property or debt is described in the order in a manner 66 
reasonably adequate to permit it to be identified and the judgment debtor receives notice of 67 
the examination proceeding at least 10 days before the date set for the examination. 68 

(e) An order made pursuant to subdivision (a) shall contain the following 69 
statements in 14-point boldface type if printed or in capital letters if typed: 70 

(1) "NOTICE TO PERSON SERVED. If you fail to appear at the time and place 71 
specified in this order, you may be subject to arrest and punishment for contempt of court 72 
and the court may make an order requiring you to pay the reasonable attorney's fees 73 
incurred by the judgment creditor in this proceeding." 74 

(2) "NOTICE TO JUDGMENT DEBTOR. The person in whose favor the 75 
judgment was entered in this action claims that the person to be examined pursuant to this 76 
order has possession or control of property which is yours or owes you a debt. This 77 
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property or debt is as follows: (Description of property or debt). If you claim that all or any 78 
portion of this property or debt is exempt from enforcement of the money judgment, you 79 
must file your exemption claim in writing with the court and personally serve a copy on 80 
the judgment creditor not later than three days before the date set for the examination. You 81 
must appear at the time and place set for this examination to establish your claim of 82 
exemption or your exemption may be waived." 83 

(f) An order made pursuant to subdivision (a) is not effective unless, at the time it is 84 
served on the third person, the person serving the order tenders to the third person fees for 85 
the mileage necessary to be traveled from the third person's residence to the place of 86 
examination. The mileage fees shall be in the same amount generally provided for 87 
witnesses when legally required to attend civil proceedings in the court where the 88 
examination proceeding is to be conducted.   89 
 90 
§708.130 91 

(a) Witnesses may be required to appear and testify before the court or referee in an 92 
examination proceeding under this article in the same manner as upon the trial of an issue. 93 

(b) The privilege prescribed by Article 4 (commencing with Section 970) of 94 
Chapter 4 of Division 8 of the Evidence Code does not apply in an examination proceeding 95 
under this article. 96 
 97 
§708.040 98 

For any proceeding pursuant to §708.110 or §708.120 an examinee may be 99 
compelled to provide documents pursuant to Code of Civil Procedure Part Four, Title 3, 100 
Chapter 2, commencing with §1985, and Code of Civil Procedure, Part Four, Title 4, 101 
commencing with §2016.010.102 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Allows examinations of witnesses by a subpoena process but the circumstances 
under which they may be brought before the court are unclear. 
 
This Resolution: The purpose of these amendments to sections 708.110, 708.120 and 708.130 is 
to clean up these procedures. The purpose of the new section 708.040 is to clear up the use of 
subpoenas in examination proceedings. 
 
The Problem: Existing law requires clarification of the circumstances under which subpoenaed 
witnesses may be brought before the court. Additionally current law does not clearly spell out 
any liability for a judgment debtor or a third party who refuses to testify or who testifies falsely. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 03-21-08 
 
DIGEST 
Enforcement of Judgments: Foreclosure on Partnership Interests 
Amends Corporations Code sections 16504 and 17302 to specify the manner of conducting a 
foreclosure sale on interest in partnership or LLC to satisfy a judgment. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Corporations Code sections 16504 and 17302 to specify the manner of 
conducting a foreclosure on an interest in a partnership or LLC to satisfy a judgment.  This 
resolution should be approved in principle because it clarifies the procedure by including 
reference to the appropriate Code of Civil Procedure section applicable to foreclosure sales. 
 
Code of Civil Procedure section 701.510, et seq. is the section which sets forth the means of sale 
and collection of property subject to execution to satisfy a judgment.  The addition of the citation 
to the appropriate Code of Civil Procedure section in the Corporations Code sections makes this 
procedure clear. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code sections 16504 and 17302 to read as 
follows: 
 

§16504 1 
(a) On application by a judgment creditor of a partner or of a partner's transferee, a 2 

court having jurisdiction may charge the transferable interest of the judgment debtor to 3 
satisfy the judgment. The court may appoint a receiver of the share of the distributions due 4 
or to become due to the judgment debtor in respect of the partnership and make all other 5 
orders, directions, accounts, and inquiries the judgment debtor might have made or that the 6 
circumstances of the case may require. 7 

(b) A charging order constitutes a lien on the judgment debtor's transferable interest 8 
in the partnership. The court may order a foreclosure of the interest subject to the charging 9 
order at any time. The purchaser at the foreclosure sale has the rights of a transferee. 10 
A foreclosure sale shall be conducted by a levying officer pursuant to Title 9, Division 2, 11 
Chapter 3, Article 6 of the Code of Civil Procedure commencing with §701.510. 12 

(c) At any time before foreclosure, an interest charged may be redeemed in any of 13 
the following manners: 14 

(1) By the judgment debtor. 15 
(2) With property other than partnership property, by one or more of the other 16 
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partners. 17 
(3) With partnership property, by one or more of the other partners with the consent 18 

of all of the partners whose interests are not so charged. 19 
(d) This chapter does not deprive a partner of a right under exemption laws with 20 

respect to the partner's interest in the partnership. 21 
(e) This section provides the exclusive remedy by which a judgment creditor of a 22 

partner or partner's transferee may satisfy a judgment out of the judgment debtor's 23 
transferable interest in the partnership. 24 
 25 
§17302 26 

(a) On application by a judgment creditor of a member or of a member's assignee, a 27 
court having jurisdiction may charge the assignable membership interest of the judgment 28 
debtor to satisfy the judgment. The court may appoint a receiver of the share of the 29 
distributions due or to become due to the judgment debtor in respect to the limited liability 30 
company and may make all other orders, directions, accounts, and inquiries that the 31 
judgment debtor might have made or that the circumstances of the case may require. 32 

(b) A charging order constitutes a lien on the judgment debtor's assignable 33 
membership interest. The court may order a foreclosure on the membership interest subject 34 
to the charging order at any time. The purchaser at the foreclosure sale has the rights of an 35 
assignee. 36 

A foreclosure sale shall be conducted by a levying officer pursuant to Title 9, 37 
Division 2, Chapter 3, Article 6 of the Code of Civil Procedure commencing with 38 
§701.510. 39 

(c) At any time before foreclosure, a membership interest charged may be 40 
redeemed in any of the following manners: 41 

(1) By the judgment debtor. 42 
(2) With property other than property of the limited liability company by one or 43 

more of the other members. 44 
(3) With property of the limited liability company by one or more of the other 45 

members with the consent of all of the members whose membership interests are not so 46 
charged. 47 

(d) This section does not deprive any member or assignee of a membership interest 48 
of the benefit of any exemption laws applicable to the membership interest in the limited 49 
liability company. 50 

(e) This section provides the exclusive remedy by which a judgment creditor of a 51 
member or of a member's assignee may satisfy a judgment out of the judgment debtor's 52 
membership interest in the limited liability company. 53 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Allows for the foreclosure of a judgment debtor’s interest in a partnership, a 
limited partnership, a limited liability company or a limited liability partnership, under certain 
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conditions. 
 
This Resolution: Is meant to provide the same method of sale of such an interest under a 
foreclosure as would be used by a levying officer in a sale under a levy of a writ of execution. 
 
The Problem: Nothing in the current law explains how such foreclosure sale of a judgment 
debtor’s interest in a partnership, a limited partnership, a limited liability company or a limited 
liability partnership is to be accomplished. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 03-22-08 
 

DIGEST 
Enforcement of Judgments: Service by Mail and Turnover Orders to Third Parties 
Amends Code of Civil Procedure sections 699.030 and 699.040 to permit service of turnover 
orders by mail and to permit turnover order on personal property of third party. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure sections 699.030 and 699.040 to permit service 
of turnover orders by mail and to permit turnover order on personal property of third party.  This 
resolution should be disapproved because it does not adequately protect the property interests of 
third parties and it is inconsistent with procedures in other related statutes regarding service on 
third parties.  
 
Initially, it is important to note that this resolution at Code of Civil Procedure section 699.030, 
subdivision (a), at lines 5-8, includes four new references to “or third party,” which are not 
contained in the existing statute and therefore should have been underlined. 
 
This resolution would provide for turnover orders regarding personal property located in private 
places to be issued to third parties, in addition to judgment debtors.  Although the proponent 
states that there is no provision for the turning over of property in the possession of a third party, 
to the contrary Code of Civil Procedure sections 701.010 and 701.020 set forth the duties and 
liability of a third party who is in possession of personal property that has been levied upon.  
Those sections require delivery of the property by the third party unless the third party has good 
cause for failure to so act.  In balancing the interests of the judgment creditor and the third party 
in possession, these sections do not provide for the issuance of a turnover order to the third party.  
(Office Depot, Inc. v. Zuccarini (N.D.Cal. 2007) 488 F.Supp.2d 920, 922.)  The proposed 
resolution, however, fails to balance the rights of the parties, because it does not give the third 
party in possession an opportunity to object before the property is seized.  Thus, the proposed 
resolution would not adequately protect the potential property interests of the third party in 
possession.  Furthermore, sections 701.010 and 701.020 provide for adequate compensation for 
the judgment creditor in the event that the third party does not deliver the property being levied 
upon and cannot show good cause for failing to deliver the property.  Therefore, the proposed 
resolution is unnecessary.    
 
This resolution also amends section 699.040, former subsection (c), new subsection (d), to 
permit the turnover order to be served on judgment debtors and third persons by certified mail or 
other delivery service which requires a signature showing delivery to the person served.  In 
contrast, personal service on third persons and judgment debtors before seizing property is 
required by many other statutes. (See, e.g., Code Civ. Proc., §§ 700.060 (bailed goods not 



03-22-2 

covered by negotiable document), 700.100 (chattel paper in possession of third person), 700.110 
(instrument in possession of third person), 700.120 (negotiable document in possession of third 
person), 700.140 (financial institution deposit account), 700.150 (financial institution safe 
deposit box); Code Civ. Proc., § 482.080 (requiring personal service of a turnover order on a 
judgment debtor after the issuance of a writ of attachment).)  (See also Code Civ. Proc., 
§§ 512.010-514.050, regarding procedures for levying on writs of possession.)  This resolution is 
therefore inconsistent with the personal service required before property may be seized under 
these statutes and does not provide any reason why writs of execution should be treated 
differently.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure sections 699.030 and 699.040 to read 
as follows: 
 

§699.030 1 
If personal property sought to be levied upon is located in a private place of the 2 

judgment debtor or in a private place of a third party: 3 
(a) The levying officer making the levy shall demand delivery of the property by 4 

the judgment debtor or third party and shall advise the judgment debtor or third party that 5 
the judgment debtor or third party may be liable for costs and attorney's fees incurred in 6 
any further proceedings to obtain delivery of the property. If the judgment debtor or third 7 
party does not deliver the property, the levying officer shall make no further effort to 8 
obtain custody of the property and shall promptly notify the judgment creditor of the 9 
failure to obtain custody of the property. 10 

(b) The judgment creditor may apply to the court ex parte, or on noticed motion if 11 
the court so directs or a court rule so requires, for an order directing the levying officer to 12 
seize the property in the private place. The application may be made whether or not a writ 13 
has been issued and whether or not demand has been made pursuant to subdivision (a). The 14 
application for the order shall describe with particularity both the property sought to be 15 
levied upon, and the place where it is to be found, according to the best knowledge, 16 
information, and belief of the judgment creditor. The court may not issue the order unless 17 
the judgment creditor establishes that there is probable cause to believe that property 18 
sought to be levied upon is located in the place described. The levying officer making the 19 
levy, at the time delivery of the property pursuant to the order is demanded, shall announce 20 
his or her identity, purpose, and authority. If the property is not voluntarily delivered, the 21 
levying officer may cause the building or enclosure where the property is believed to be 22 
located to be broken open in such manner as the levying officer reasonably believes will 23 
cause the least damage, but if the levying officer reasonably believes that entry and seizure 24 
of the property will involve a substantial risk of death or serious bodily harm to any 25 
person, the levying officer shall refrain from entering and shall promptly make a return to 26 
the court setting forth the reasons for believing that the risk exists. In such a case, the court 27 
shall make such orders as may be appropriate. 28 
 29 
§699.040 30 
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(a) If a writ of execution is issued, the judgment creditor may apply to the court ex 31 
parte, or on noticed motion if the court so directs or a court rule so requires, for an order 32 
directing the judgment debtor or a third party to transfer to the levying officer either or 33 
both of the following: 34 

(1) Possession of the property sought to be levied upon if the property is sought to 35 
be levied upon by taking it into custody. 36 

(2) Possession of documentary evidence of title to property of or a debt owed to the 37 
judgment debtor that is sought to be levied upon. An order pursuant to this paragraph may 38 
be served when the property or debt is levied upon or thereafter. 39 

(b) The court may issue an order pursuant to this section upon a showing of need 40 
for the order. 41 

(c) The order may be applied to property under control of the judgment debtor or a 42 
third party regardless of the location of the property. 43 

(cd) The order shall be personally served, or served by certified mail or other 44 
delivery service which requires a signature showing delivery to the person served on the 45 
judgment debtor or upon the third party and shall contain a notice to the judgment debtor 46 
that failure to comply with the order may subject the judgment debtor person or entity 47 
served with the order to arrest and punishment for contempt of court. 48 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides for the turnover of possession of property or title to property in the hands 
of the judgment debtor. 
 
This Resolution: Makes clear that property being held by a third party, or in a revocable trust is 
also subject to such an order. 
 
The Problem: There is no provision for property being held by a third party. It is not uncommon 
for an officer of a defunct corporation, or a member of a defunct LLC, or a former partner of a 
defunct partnership to have property of that entity stored in a personal storage locker or garage. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 03-23-2008 
 
DIGEST 
Enforcement of Judgments: Levy on Revocable Trust 
Amends Probate Code section 18200 and Code of Civil Procedure section 680.135 to permit 
enforcement of a judgment against the revocable trust of a judgment debtor, based upon an 
affidavit of identity for purposes of a writ of execution.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 18200 and Code of Civil Procedure section 
680.135 to permit enforcement of a judgment against the revocable trust of a judgment debtor, 
based upon an affidavit of identity for purposes of a writ of execution.  This resolution should be 
disapproved because it makes numerous changes to existing law, some of which are too 
ambiguous and would invite further litigation without resolving current problems. 
 
Current law does not specify what methods of levy shall be used by a levying officer to reach 
property in a revocable trust.  This resolution purports to provide for such levy, namely by 
allowing a levy in the name of the revocable trust even where the name of the trust does not 
appear in the writ of execution, so long as there is a declaration filed that the judgment debtor is 
the settlor of the revocable trust. 
 
Unfortunately the proposed legislation is unclear as to what the substance of such a declaration 
must be, so that there is no vehicle by which to evaluate whether such a declaration is sufficient.  
Without such clarity, the amendment would simply invite litigation. 
 
Further, modification of Code of Civil Procedure section 680.135 proposes to clarify that an 
“affidavit of identity” may include the name of a revocable trust.  This single change appears to 
meet the drafter’s intent without anything further being needed. 
 
Finally, a subdivision (b) of Section 680.135 is proposed which would allow the modified 
“affidavit of identity” to be used “with any other motion or application … for any other method 
of enforcement.”  This appears to be too broad and lacks necessary specificity. 
 
This resolution seeks to achieve the same result as Resolution 03-19-08. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 18200 and Code of Civil Procedure 
section 680.135 to read as follows: 
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§18200 1 

If the settlor retains the power to revoke the trust in whole or in part, the trust 2 
property is subject to the claims of creditors of the settlor to the extent of the power of 3 
revocation during the lifetime of the settlor. A judgment creditor may enforce a judgment 4 
against such property in the name of the revocable trust pursuant to any of the methods of 5 
enforcement provided in Code of Civil Procedure Part II, Title 9, commencing with 6 
§680.010. A levying officer shall levy upon such property in the name of the revocable 7 
trust pursuant to the methods of levy provided in Code of Civil Procedure Part II, Title 9, 8 
Division 2, Chapter 3, Article 4, commencing with §700.010 even if the name of the trust 9 
does not appear on the writ of execution so long as there is a declaration filed with the 10 
levying officer which shall also be delivered to the person upon whom the levy is made at 11 
the time of levy that the judgment debtor is the settlor of the revocable trust. 12 
 13 
§680.135 14 

(a) "Affidavit of Identity" means an affidavit or declaration executed by a judgment 15 
creditor, under penalty of perjury, that is filed with the clerk of the court in which the 16 
judgment is entered at the time the judgment creditor files for a writ of execution or an 17 
abstract of judgment or is filed in conjunction with any other motion or application to 18 
enforce the judgment. The affidavit of identity shall set forth the case name and number, 19 
the name of the judgment debtor stated in the judgment, the additional name or names by 20 
which the judgment debtor is known and may include the name of a revocable trust of 21 
which the judgment debtor is the settlor, and the facts upon which the judgment creditor 22 
has relied in obtaining the judgment debtor's additional name or names. The affidavit of 23 
identity shall not include the name or names of persons, including any corporations, 24 
partnerships, or any legal entities not separately named in the judgment in which the 25 
judgment debtor is a partner, shareholder, or member, other than the judgment debtor. 26 

(b) An affidavit of identity may also be used in conjunction with any other motion 27 
or application to enforce the judgment for any other method of enforcement provided for 28 
under the Enforcement of Judgments Law, Code of Civil Procedure, Title 9 commencing 29 
with §680.010.30 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides that property in a revocable trust is subject to enforcement of a money 
judgment. Existing law says a trust is revocable unless it says to the contrary in the body of the 
trust, but there is no provision for any designation in the name of the trust, thereby creating 
confusion between revocable and irrevocable trusts. 
 
This Resolution: Clarifies revocable and irrevocable trusts, provides references to reach property 
held in a revocable trust, and provides a method of having the revocable trust’s name appear 
upon a Writ of Execution and an Abstract of Judgment or in an Assignment Order or Turnover 
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Order. 
 
The Problem: Current law does not specify what methods of levy shall be used by a levying 
officer to reach property in a revocable trust. Also, existing law does not provide a method of 
reaching property held by a revocable trust by non levy procedures such as by an assignment 
order. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would direct a levying officer to levy on property in a revocable trust without a 
court order to do so.  Such levy could easily reach property of a co-settlor of the trust.  A 
declaration by a judgment creditor to the effect that the declarant believes that the judgment 
debtor has a certain power of revocation under a trust and is the settlor thereof is not sufficient. 
 
The proposed amendments to Code of Civil Procedure section 680.135 might be acceptable if the 
new language at lines 21-22, providing that the name of a revocable trust may be added as an 
additional name of the judgment debtor, were to be deleted. 
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RESOLUTION 03-24-08 
 

DIGEST 
Enforcement of Judgments: Liability of Third Persons  
Adds Code of Civil Procedure section 684.115 to provide the manner of service of an order 
requiring a third person to deliver property or money and amends Code of Civil Procedure 
section 701.020 to provide for liability of third persons for noncompliance with levy. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Code of Civil Procedure section 684.115 to provide the manner of service of 
an order requiring a third person to deliver property or money and amends Code of Civil 
Procedure section 701.020 to provide for liability of third persons for noncompliance with levy.  
This resolution should be disapproved because proposed Code of Civil Procedure section 
684.115 permits service by mail on third persons, while personal service on third persons is 
required by other statutes in the statutory scheme. (See, e.g., Code Civ. Proc., §§ 700.060 (bailed 
goods not covered by negotiable document), 700.100 (chattel paper in possession of third 
person), 700.110 (instrument in possession of third person), 700.120 (negotiable document in 
possession of third person), 700.140 (financial institution deposit account), 700.150 (financial 
institution safe deposit box).) 
 
The amendment of section 701.020, standing alone, bolsters the rights of the judgment creditor 
to collect from a third party, who, without good cause, acts to defeat the judgment creditor’s 
rights against the judgment debtor’s property.  However, when combined with the proposed new 
section 684.115, permitting service by mail, it could expose third party entities to liability for the 
amount required to satisfy the judgment, together with attorneys’ fees and costs incurred by the 
creditor, without actual notice to the third party. 
 
This resolution creates more problems than it resolves, as it leaves the existing statutory scheme 
internally inconsistent and lacking adequate notice to unsophisticated third parties. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 684.115 and amend Code of 
Civil Procedure section 701.020 to read as follows: 
 

§684.115 1 
Service of any order requiring a third person to deliver property or money shall be 2 

by personal service, certified mail or other delivery service which requires a signature 3 
showing delivery. 4 
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 5 
§701.020 6 

(a) If a third person is required by any provision of this article Title 9 of the Code 7 
of Civil Procedure to deliver property to the levying officer, or to any other person or 8 
entity pursuant to court order, or to make payments to the levying officer, or to any other 9 
person or entity pursuant to court order, and the third person fails or refuses without good 10 
cause to do so or defers or accelerates any payment to a judgment debtor with the intent to 11 
defeat or diminish the judgment creditor's rights under the levy being made, the third 12 
person is liable to the judgment creditor for whichever of the following is the lesser 13 
amount: 14 

(1) The value of the judgment debtor's interest in the property or the amount of the 15 
payments required to be made. 16 

(2) The amount required to satisfy the judgment pursuant to which the levy is 17 
made. 18 

(b) The third person's liability continues until the earliest of the following times: 19 
(1) The time when the property levied upon is delivered to the levying officer or the 20 

payments are made to the levying officer. 21 
(2) The time when the property levied upon is released pursuant to Section 22 

699.060. 23 
(3) The time when the judgment is satisfied or discharged. 24 
(c) The third person’s liability may be established by noticed motion of the 25 

judgment creditor, by a civil action against the third party or by any other applicable 26 
method. If the third person's liability is established, the court that determines the liability 27 
may, in its discretion, require the third person to pay the costs and reasonable attorney's 28 
fees incurred by the judgment creditor in establishing the liability.29 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Only explicitly provides for liability of third persons for failure to comply when 
served with a levy. Current law also provides for penalties against an employer for attempting to 
interfere with a levy under an earnings withholding order. 
 
This Resolution: Makes it clear that there can be third party liability for failure to comply with 
any order properly directed to the third party. This amendment brings the sanctions provided for 
under the earning withholding order sections to a general garnishment. 
 
The Problem: Current law does not make it clear that there can be third party liability for failure 
to comply with any order properly directed to that third party. Although an employer may be 
penalized for attempting to interfere with a levy under an earnings withholding order, there is no 
similar provision for a garnishee who interferes with a levy under a general garnishment. 
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IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 03-25-08 
 
DIGEST 
Enforcement of Judgments: Extension of Judgment Lien on Real Property 
Amends Code of Civil Procedure section 683.180 to provide for service by mail of the extension 
of a judgment lien on the transferee of real property.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 683.180 to provide for service by mail 
of the extension of a judgment lien on the transferee of real property.  This resolution should be 
approved in principle because it is consistent with existing law for service of writ and a notice of 
levy on any third person in whose name the judgment debtor's interest in the real property stands 
upon the records of the county.  
 
Code of Civil Procedure section 684.010, et seq. provides for manner of service.  Code of Civil 
Procedure section 700.015 permits either personal service or service by mail for writ and notice 
of levy on any third person in whose name the judgment debtor's interest in the real property 
stands upon the records of the county.  It permits service on the third person by mail, sent to the 
person at the address shown in the records of the county tax where the real property is located or, 
if no address is shown, to the person at the return address used by the county recorder on the 
instrument creating the interest of the third person in the property. 
 
This resolution identifies a problem and proposes a solution which is consistent with existing law 
for service of notice on third persons with an interest in the real property.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 683.180 to read as follows: 
 

§683.180 1 
(a) If a judgment lien on an interest in real property has been created pursuant to a 2 

money judgment and the judgment is renewed pursuant to this article, the duration of the 3 
judgment lien is extended until 10 years from the date of the filing of the application for 4 
renewal if, before the expiration of the judgment lien, a certified copy of the application for 5 
renewal is recorded with the county recorder of the county where the real property subject 6 
to the judgment lien is located. 7 

(b) A judgment lien on an interest in real property that has been transferred subject 8 
to the lien is not extended pursuant to subdivision (a) if the transfer was recorded before 9 
the application for renewal was filed unless both of the following requirements are 10 
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satisfied: 11 
(1) A copy of the application for renewal is personally served on the transferee by 12 

mailing the copy of the application to the address provided to the county tax assessor for 13 
the mailing of property tax statements. 14 

(2) Proof of such service is filed with the court clerk within 90 days after the filing 15 
of the application for renewal. 16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Requires that when a judgment is being renewed, if the property has been 
transferred the application for renewal must be personally served upon the transferee of record. 
 
This Resolution: Allows service on the transferee by mail at the address to which the property 
tax bills are mailed. 
 
The Problem: Requiring personal service upon a transferee of record can create any of several 
problems. The addressee of the transferee may not be known or shown on any of the recorded 
documents. The transferee should have taken the property subject to the existing lien and should 
not be able to avoid it by providing no address for personal service. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 03-26-08  
 

DIGEST 
Enforcement of Judgments: Transfer of Judgment 
Amends Code of Civil Procedure section 673 to specify that the assignment of a judgment may 
be made in any manner applicable to other personal property.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 673 to specify that the assignment of a 
judgment may be made in any manner applicable to other personal property.  This resolution 
should be disapproved, as it does not identify any problem to be corrected.   
 
The resolution strikes subdivision (d), which provides that, “This section is in addition to, and 
does not limit or restrict, any other means by which an assignee may become an assignee of 
record,” and adds subdivision (a) to provide that, “A judgment may be transferred by any method 
of transfer applicable to other personal property,” which, taken together, does not make any 
substantive change in the statute.  
 
The modification of subdivision (c) to delete that an acknowledgement of assignment of 
judgment shall be made in the manner of a conveyance of real property, and replace it to provide 
that it may be executed by the judgment creditor and notarized, creates an unaddressed change to 
the provisions of Civil Code section 954.5, subdivisions (b) and (c), which cross-refer to Code of 
Civil Procedure section 673 for the manner of acknowledgment of assignment of judgment.  This 
resolution could create new problems in determining who has priority as between bona fide 
assignees of the same right for value without notice.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 673 to read as follows: 
 

§673 1 
(a) A judgment may be transferred by any method of transfer applicable to other 2 

personal property. An assigneetransferee of a right represented by a judgment may become 3 
an assignee of record only by filing with the clerk of the court which entered the judgment 4 
an acknowledgment of assignment of judgment. 5 

(b) An acknowledgment of assignment of judgment shall contain all of the 6 
following: 7 

(1) The title of the court where the judgment is entered and the cause and number 8 
of the action. 9 
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(2) The date of entry of the judgment and of any renewals of the judgment and 10 
where entered in the records of the court. 11 

(3) The name and address of the judgment creditor and name and last known 12 
address of the judgment debtor. 13 

(4) A statement describing the right represented by the judgment that is assigned to 14 
the assignee. 15 

(5) The name and address of the assignee. 16 
(c) The acknowledgment of assignment of judgment shall be: 17 
(1) Made in the manner of an acknowledgment of a conveyance of real property. 18 
 (1) if transferred other than by Court order, be Eexecuted and acknowledged by the 19 

judgment creditor or by the prior assignee of record if there is one, and notarized; or 20 
(2) if transferred by Court order, a certified copy of the Court order shall be 21 

attached to the acknowledgment. 22 
(d) This section is in addition to, and does not limit or restrict, any other means by 23 

which an assignee may become an assignee of record. 24 
(d) To enforce a judgment one must be the original judgment creditor or an 25 

assignee of record.26 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Provides, in section 673(d) that there may be alternative methods of becoming an 
assignee of record than by following the procedure specified in the rest of the statute. This does 
not address the correct issue. 
 
This Resolution: This amendment addresses the issues enumerated in “The Problem” paragraph 
below. 
 
The Problem: Significant issues are how a judgment may be transferred, and how the transferee 
then becomes the Assignee of Record and, as such, the person who has the right to enforcement 
of the judgment. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
 
COUNTERARGUMENT 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
The statute as written provides a clear means by which an assignee of a judgment can become 
the assignee of record.  The proponent has neither described nor fixed any problem with existing 
law.  The resolution does not clarify how a judgment may be transferred, which the proponent 
says is a “problem.” 
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RESOLUTION 03-27-08 
 

DIGEST 
Enforcement of Judgments: Bench Warrants for Failure to Appear  
Amends Code of Civil Procedure section 708.170 to provide for a statewide system for 
enforcement of bench warrants issued for persons who fail to appear for post-judgment oral 
examinations.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 708.170 to provide for a statewide 
system for enforcement of bench warrants issued for persons who fail to appear for post-
judgment oral examinations.  This resolution should be disapproved because a similar statewide 
system already exists and counties should not be required to participate in the system if they do 
not have the financial resources to do so.   
 
A similar statewide computerized system under the supervision of the California Attorney 
General already exists.  The California Law Enforcement Telecommunications System 
(“CLETS”) was created by the enactment of Government Code section 15150, et seq., in 1965.  
However, participation in CLETS is upon the application of and at the separate expense of each 
local law enforcement agency.  (Gov. Code, § 15163.)  CLETS replaced the prior system, which 
was at state expense.  (Code Civ. Proc., § 15150(b).)   
 
Without any statutory provisions for funding, this resolution would mandate the expenditure of 
funds by each California county for the purpose of identifying, arresting and transporting 
judgment debtors or third persons who fail to appear for post-judgment oral exams.  Under the 
existing system, each local law enforcement department independently determines which 
warrants to prioritize for entry into the CLETS system.   
 
To effect this resolution, all local law enforcement agencies would need to modernize their 
computer systems and increase their staffing of data entry employees to handle the additional 
volume of bench warrants entered into CLETS.  At a time when the California Department of 
Corrections and Rehabilitation reports that there are approximately 2.5 million unserved warrants 
in California (2.2 million misdemeanor and 283,000 felony) (California Board of Corrections, 
Facilities Standards and Operations Division “Jail Profile Survey Annual Report 2004,” pp. 17-
18,  www.cdcr.ca.gov/Divisions_Boards/CSA/FSO/Docs/2004_JPS_Annual_Report.pdf), most 
counties will not have adequate fiscal or human resources to comply with this mandate.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
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legislation be sponsored to amend Code of Civil Procedure section 708.170 to read as follows: 
 

§708.170 1 
(a) If an order requiring a person to appear for an examination was served by a 2 

sheriff, marshal, a person specially appointed by the court in the order, or a registered 3 
process server, and the person fails to appear: 4 

(1) The court may do either of the following: 5 
(A) Pursuant to a warrant, have the person brought before the court to answer for 6 

the failure to appear and may punish the person for contempt. 7 
(B) Issue a warrant for the arrest of the person who failed to appear as required by 8 

the court order, pursuant to Section 1993. 9 
(2) If the person's failure to appear is without good cause, the judgment creditor 10 

shall be awarded reasonable attorney's fees incurred in the examination proceeding. 11 
Attorney's fees awarded against the judgment debtor shall be added to and become part of 12 
the principal amount of the judgment. 13 

(b) A person who willfully makes an improper service of an order for an 14 
examination which subsequently results in the arrest pursuant to subdivision (a) of the 15 
person who fails to appear is guilty of a misdemeanor. 16 

(c) Upon issuance and transmittal of the warrant to the law enforcement agency 17 
charged with executing said warrants, the existence of the warrant shall be immediately 18 
inputted by said agency into a statewide system so that any law enforcement agency 19 
stopping the person against whom the warrant is issued shall see said warrant information 20 
when checking for outstanding warrants. Law enforcement may not remove said warrant 21 
from a local or statewide system unless the warrant has been successfully executed or upon 22 
recall by or other order of a court. 23 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides for the issuance of a bench warrant in various circumstances including 
the failure of a judgment debtor to appear at a judgment debtor examination or the failure of a 
witness under a subpoena to appear at a trial. There are multiple methods of enforcing such 
bench warrants, each with different fees. Under current law, warrants are sent to County Sheriffs 
where the debtor lives or works. 
 
This Resolution: Clarifies which method shall be used for the arrest of a judgment debtor on a 
bench warrant issued for a failure to appear at the examination. This amendment requires a study 
to determine if the California Highway Patrol, a statewide law enforcement agency will be better 
equipped to execute the warrants on a uniform statewide basis. 
 
The Problem: Sending warrants to the offices of County Sheriffs where the debtor lives or works 
as prescribed by current law often causes the execution of said warrants in various non-uniform 
ways, sometimes including the failure to execute the warrants. 
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IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jerome J. Blum, Herzlich & Blum LLP, 
15760 Ventura Boulevard, Suite 2024, Encino, CA 91436-3002, (818) 783-8891, fax (818) 783-
6682, jerry@herzlich-blum.com; and Richard L. Enkelis: (Deceased) 
 
RESPONSIBLE FLOOR DELEGATE: Phyllis Kupferstein 
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RESOLUTION 04-01-2008 
 
DIGEST 
Joint Tenancy: Restriction to Natural Persons 
Amends Civil Code section 683 to require that only natural persons may hold title in joint 
tenancy with right of survivorship. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 683 to require that only natural persons may hold title 
in joint tenancy with right of survivorship.  This resolution should be approved in principle 
because allowing an entity, which will never die and always be the survivor, to join in joint 
tenancies with a right of survivorship, defeats the purpose of this form of ownership.   
 
Joint tenancies are an ancient form of real property ownership, created by the common law, 
before modern entities existed.  Entities which do not die are a more modern creation.  Because 
an entity will never die, it will always be “the survivor” of joint tenancies, and thus creates a trap 
for the unwary.  Current California law as to the participants in a joint tenancy is uncertain, as 
this issue has never been adjudicated, and this resolution will clarify the law. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 683 to read as follows:  
 

§ 683.   1 
(a) A joint interest is one owned only by two or more natural persons in equal shares, 2 

by a title created by a single will or transfer, when expressly declared in the will or transfer 3 
to be a joint tenancy, or by transfer from a sole owner to himself or herself and others, or 4 
from tenants in common or joint tenants to themselves or some of them, or to themselves 5 
or any of them and others, or from a husband and wife, when holding title as community 6 
property or otherwise to themselves or to themselves and others or to one of them and to 7 
another or others, when expressly declared in the transfer to be a joint tenancy, or when 8 
granted or devised to executors or trustees as joint tenants. A joint tenancy in personal 9 
property may be created by a written transfer, instrument, or agreement. 10 

(b) Provisions of this section do not apply to a joint account in a financial institution if 11 
Part 2 (commencing with Section 5100) of Division 5 of the Probate Code applies to such 12 
account. 13 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The right of survivorship is considered the single most important feature of a joint 
tenancy that distinguishes it from other forms of cotenancy.  Estate of Propst (1990) 50 Cal.3d 
448. Under existing California law, however, the term "person" is generally construed to include 
legal entities, including corporations. Since the perpetual life of a corporation would prevent a 
cotenant of the corporation from holding any meaningful survivorship rights, it appears 
inconsistent with the concept of a joint tenancy to allow a corporation to be a joint tenant. 
However, the literal language of Civil Code section 683 suggests that a corporation or other 
entity could be a joint tenant. Although this problem was recognized more than 50 years ago in a 
California appellate decision, Bank of America v. Long Beach Federal Savings and Loan Ass'n. 
(1956)141 Cal App. 2d 618, it has never been resolved. 
  
This Resolution: Would clarify that legal entities may not be joint tenants.  
 
The Problem: Under current law, a person who reads Civil Code section 683 may conclude that a 
joint tenant could include a legal entity. This legislation will clarify the law and remove a "trap 
for the unwary" that may exist under the current statute. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Arthur M. Wilcox, Jr., Esq., 530 B Street, 
Suite 1410, San Diego, California 92101; voice: (619) 696-6788; fax: (619) 696-8685; e-mail: 
awilcox@1410lawoffices.com. 
 
RESPONSIBLE FLOOR DELEGATE: Art Wilcox 
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RESOLUTION 04-02-2008 
 
DIGEST 
Probate:  Jurisdiction for Elder Abuse Actions 
Amends Welfare & Institutions Code section 15657.3 to give the probate departments of trial 
courts initial jurisdiction of elder abuse cases. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Welfare & Institutions Code section 15657.3 to give the probate 
departments of trial courts initial jurisdiction of elder abuse cases.  This resolution should be 
disapproved because sending cases to a “probate department” versus a “civil department” is 
ambiguous and an inappropriate legislative management of the judiciary.   
 
The essence of the proposed change is to allow probate departments, versus civil departments, to 
have initial jurisdiction of elder abuse cases under Welfare & Institutions Code section 15600, et 
seq.   The nature of the department in which a case is heard depends on the nature of the case 
itself.  There is no hard division under the law for probate departments and civil departments.  
Accordingly, this determination is better left to the trial court to be made on a case-by-case basis.   
Another proposed change by this resolution would purport to transfer jurisdiction to “probate 
departments” if a “conservator of the person and/or estate has been appointed for the plaintiff 
and has qualified prior to the initiation of the action for abuse….”  It is unclear why such a 
conservator must have been appointed previously or what “qualification” they must have had. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS AND ESTATES SECTION 
DISAPPROVE 
 
This resolution would modify Welfare & Institutions Code §15657.3 to provide that the Probate 
Court has concurrent jurisdiction over all elder abuse actions and that such actions “shall” be 
transferred to the Probate Court where there is a pending conservatorship, where the conservator 
has been appointed prior the elder abuse action, or where no good cause is shown to keep the 
matter in civil court. 
 
This resolution should be disapproved, because as written there could be significant unintended 
consequences in terms of assignments between courts.  The designation “Probate Court” is more 
a matter of form than substance; legally, it is simply part of the Civil Court, so the presiding 
judge in a court has authority to decide where a case is assigned.  In addition, the direction that 
the matter “shall” be transferred to the Probate Court is too restrictive as there are times when, 
even with the existence of a conservatorship, it may be desirable to have the action outside of the 
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probate court and the plaintiff should have the option to stay in civil court.  Specifying 
concurrent jurisdiction in the probate court would enable the action to remain in probate, should 
that be the more appropriate venue, even if there is not a currently pending conservatorship.  If 
the resolution were considered, it should at a minimum, delete new section (b), thus allowing 
permissive filing in probate court but not mandating it.  
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that Welfare & Institutions Code 
section 15657.3 be amended as follows:  
 

§15657.3. 1 
 (a) The department of the superior court having jurisdiction over probate 2 
conservatorships shall also have concurrent jurisdiction over civil all actions and 3 
proceedings involving a claim for relief arising out of the abduction, as defined in Section 4 
15610.06, or the abuse of an elderly or dependent adult, if a conservator has been 5 
appointed for plaintiff prior to the initiation of the action for abuse. under the "Elder Abuse 6 
and Dependent Adult Civil Protection Act" (EADACPA), pursuant to Welfare & 7 
Institutions Code section 15600 et seq.   8 
 (b)When a civil action has been filed which cites EADACPA, that action shall be 9 
transferred to the department of the superior court having jurisdiction over probate 10 
conservatorships for litigation if either of the following apply:  11 
 (1)  A conservator of the person and/or estate has been appointed for the plaintiff 12 
and has qualified prior to the initiation of the action for abuse, or  13 
 (2) No good cause is shown to retain the action in the Civil Court.   14 
 (b) (c) The department of the superior court having jurisdiction over probate 15 
conservatorships shall not grant relief under this article if the court determines that the 16 
matter should be determined in a civil action, but shall instead transfer the matter to the 17 
general civil calendar of the superior court. The court need not abate any proceeding for 18 
relief pursuant to this article if the court determines that the civil action was filed for the 19 
purpose of delay. 20 
 (c) (d)  The death of the elder or dependent adult does not cause the court to lose 21 
jurisdiction of any claim for relief for abuse of an elder or dependent adult. 22 
 (d) (e) Upon petition, after the death of the elder or dependent adult, the right to 23 
maintain an action shall be transferred to the personal representative of the decedent, or if 24 
none, to the person or persons entitled to succeed to the decedent's estate. 25 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides that the Probate Division has concurrent jurisdiction for purposes of 
actions brought under the Elder Abuse statutes shall be in the Probate Division only where a 
conservatorship has been filed.    
 
This Resolution:  Would clarify that any action brought pursuant to EADACPA, shall be filed 
and heard in the Probate Department of the Superior Court, unless good cause exists to transfer 
the action to the civil division.  
 
The Problem:  Actions brought under EADACPA come in a variety of forms including, 
abduction, physical abuse, and financial abuse.  Under existing statutes such actions may be 
brought in the Probate Division only where there is a current conservatorship action on file.  
Where no such conservatorship action is on file, abuse actions are typically brought in the civil 
court.  However, there are a large number of EADACPA actions which involve claims for elder 
abuse which also involve claims under the Probate Code for return of a deceased elder's property 
or in connection with elder abuse in connection with a Trust.  Decedent's claims and Trust claims 
come under the exclusive jurisdiction of the Probate Department, but do not appear to be 
permitted in the Probate Department under this section of  EADACPA.  The clarification would 
permit all EADACPA actions to be brought or transferred to the Probate Division, which is 
uniquely suited to dealing with matters relating to Elder Abuse.  
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statue or rule.  
 
AUTHOR AND PERMANENT CONTACT:  Mary V. J. Cataldo, 1917 Palomar Oaks Way, 
Ste. 300, Carlsbad, CA  92008 (760) 931-9700 
 
RESPONSIBLE FLOOR DELEGATE:  Mary Cataldo 
 
COUNTERARGUMENT 
 
WOMEN LAWYERS OF SACRAMENTO 
 
Most elder abuse and dependent adult cases arise from physical injuries and financial fraud 
inflicted on the elder and/or dependent adult.  The Civil Division of the Superior Court has long 
been used to determine personal injury actions and fraud and is as suited, if not more suited, than 
the Probate Division to deal with such matters.  
 
By forcing all EADACPA claims into the Probate Division, the proposed amendment to Welfare 
& Institutions Code § 15657.3 will deprive elders and dependent adults of their right to a jury 
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trial.  In probate proceedings, there is no right to a jury trial absent an express provision in the 
code.  Instead, the Probate Court decides, in its discretion, whether a particular case or issues in a 
case should be permitted to go to a jury.  [Estate of Beach (1975) 15 Cal.3d 623; Heiser v. 
Superior Court (1979) 88 Cal.App.3d 276.]   
 
Moreover, many civil attorneys are not familiar with probate procedures and rules and, in the 
interests of avoiding potential legal malpractice, may not be willing to pursue EADACPA cases 
in the Probate Division.  These civil attorneys provide a valuable resource to elders and 
dependent adults, working on a contingency fee basis and advancing the costs necessary to 
litigate EADACPA cases.  The proposed amendment could deprive elders and dependent adults 
of the services of these attorneys.   
 
Those cases which are more suited to the Probate Division will most likely be directed there in 
any event by the court or the attorney handling the case, since a trust and estates attorney will be 
more comfortable in that forum and a civil attorney may not risk handling probate issues which 
are outside his or her area of expertise. 
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RESOLUTION 04-03-2008 
 
DIGEST 
Probate: Termination of Deposit of Estate Planning Documents 
Amends Probate Code section 732 to provide for the transfer of estate planning documents to the 
court clerk when an attorney in active practice terminates the deposit of the documents.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 732 to provide for the transfer of estate planning 
documents to the court clerk when an attorney in active practice terminates the deposit of the 
documents.  This resolution should be disapproved because the cost involved seemingly 
outweighs the limited benefit.   
 
Under existing law, attorneys have a duty to take reasonable steps to safeguard client estate 
planning documents deposited with the attorney. The deposit can only be terminated as provided 
for by statute.  Current statutory law allows a deposit to be terminated if the attorney mails notice 
to reclaim the documents to the depositor at the depositor’s last known address and the depositor 
fails to do so within 90 days.  However, there is no current requirement that the documents 
thereafter be preserved.   
 
This resolution recommends a process by which documents which would otherwise be destroyed 
be preserved indefinitely by the court clerk of the county of the depositor’s last known domicile.  
The benefit of the change would be that documents which would otherwise be lost forever would 
now remain accessible pursuant to the suggested change.  The detriment in the process is that 
there could be a significant cost associated with the storage and indexing of the great number of 
records which this change would require.  On balance, the utility of a few useful documents 
being preserved indefinitely by the county clerk would appear to be outweighed by the 
significant cost of storing, maintaining and accessing a large number of documents that will very 
seldom be used.  
 
Without compelling evidence that the significant cost of this change would be worth the effort, 
the resolution should be disapproved at this time. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS AND ESTATES SECTION 
APPROVE IN PRINCIPLE 
 
This resolution would allow an active attorney wishing to terminate a deposit of estate planning 
documents to deposit those documents with the clerk of the court if the client could not be 



04-03-2 

located.  Under present law, where an attorney is deceased or inactive, estate planning 
documents can be deposited with the court clerk.  Where the attorney is active, the only current 
option is to transfer the documents to another attorney.   Allowing the deposit to the court clerk 
even by an active attorney does seem to improve client protection by making it easier to locate 
documents.   
 
There are potential significant issues, however.  First, this could turn into a de facto will registry 
and be a burden on the courts. Second, there are a number of issues to be resolved on what 
constitutes an “estate planning document”.  Finally, the cost of making the deposit and who 
should bear the cost needs to be determined. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
  
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of the Delegates of California Bar Associations recommends 
that legislation be sponsored to amend Section 732 of the Probate Code, as follows: 
 

§732 1 
 (a) An attorney may terminate a deposit under this section if the attorney has 2 
mailed notice to reclaim the document to the depositor's last known address and the 3 
depositor has failed to reclaim the document within 90 days after the mailing. The 4 
document shall be transferred to the clerk of the superior court of the county of the 5 
depositor's last known domicile.  The attorney shall advise the clerk that the document is 6 
being transferred pursuant to Section 732. 7 
 (b) Subject to subdivision (f), an attorney may terminate a deposit under this 8 
section by transferring the document to another attorney. All documents transferred under 9 
this subdivision shall be transferred to the same attorney. 10 
 (c) Subject to subdivision (f), if an attorney is deceased, lacks legal capacity, or is 11 
no longer an active member of the State Bar, a deposit may be terminated under this 12 
section by transferring the document to the clerk of the superior court of the county of the 13 
depositor's last known domicile.  The attorney shall advise the clerk that the document is 14 
being transferred pursuant to Section 732. 15 
 (d) An attorney may not accept a fee or compensation from a transferee for 16 
transferring a document under this section.  An attorney may charge a fee for receiving a 17 
document under this section. 18 
 (e) Transfer of a document by an attorney under this section is not a waiver or 19 
breach of any privilege or confidentiality associated with the document, and is not a 20 
violation of the rules of professional conduct.  If the document is privileged under Article 3 21 
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(commencing with Section 950) of Chapter 4 of Division 8 of the Evidence Code, the 22 
document remains privileged after the transfer. 23 
 (f) If the document is a will and the attorney has actual notice that the depositor has 24 
died, the attorney may terminate a deposit only as provided in Section 734. 25 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides means for termination of a deposit of estate planning documents with an 
attorney. The statute provides that a deceased, incapacitated or inactive attorney may transfer the 
documents to the court clerk. An active attorney may not do so.  
 
This Resolution: Amends Probate code Section 732(a) to provide that when an attorney notifies 
the depositor to reclaim a document and the depositor fails to do so, the deposit is terminated by 
the attorney’s transferring the document to the court clerk of the depositor’s last known 
domicile. 
 
The Problem: Under existing law, attorneys have a duty to take reasonable steps to safeguard 
client estate planning documents deposited with the attorney. The deposit can only be terminated 
as provided in the statutes. The existing statute allows a deposit to be terminated if the attorney 
mails notice to reclaim the document to the depositor at the depositor’s last known address and 
the depositor fails to do so within 90 days. There is no requirement that the document be 
preserved. Other provisions of the statute allow an attorney who dies, is incapacitated or 
becomes inactive to terminate a deposit by transferring the document to the clerk of the superior 
court of the depositor’s domicile. Client protection would be enhanced by adding a provision 
allowing transfer of the document to the superior court clerk after the depositor is given notice 
and fails to reclaim the document. 
 
IMPACT STATEMENT: 
  
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.543.5443; fax: 510.525.5517; e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proposed change would require a significant amount of time and resources to facilitate the 
storage of documents at a time when the State Court system's resources are already stretched. To 
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facilitate this resolution, the State would be required to find existing or create new storage 
facilities in which to store the original documents. Because the state would be storing original 
documents, these facilities would need to be state of the art environmentally controlled storage 
facilities. Such facilities are difficult to find and very expensive to maintain. The State would 
also be required to create an index / retrieval system and to develop new regulations and 
protocols for the storage and retrieval of these original documents. These requirements would no 
doubt be labor intensive, thus adding additional costs. On a daily basis we are bombarded with 
news of budget cut and mandatory spending requirements. The Court’s budgets are stretched to 
the maximum with many unfunded mandates which are paralyzing it. Now is not the time to add 
to that burden. 
 
The measure also seeks to relieve attorneys of their duties to their clients at the expense of the 
taxpayers. The state of the law in this area is clear, as are the duties of an attorney who chooses 
to maintain such original documents. Maintenance of these original documents is not a 
requirement and is actually discouraged by many insurance carriers due to concerns over future 
liability. For a variety of reasons, some attorneys choose to do so anyway. The best course to 
resolve the problems created by the alleged non compliance with the law is for the attorney to 
not agree to safeguard the originals in the first place. The small benefits of this proposal are far 
outweighed by the enormous costs of establishing and maintaining this system. 
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RESOLUTION 04-04-2008 
 
DIGEST 
Probate:  Civil Standard of Proof for Determining Felonious and Intentional Killing 
Amends Probate Code section 254 to change the civil standard of proof for “felonious and 
intentional killing” to clear and convincing evidence and adds Probate Code section 254.1 to 
appoint defense counsel in such cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 254 to change the civil standard of proof for 
“felonious and intentional killing” to clear and convincing evidence and adds Probate Code 
section 254.1 to appoint defense counsel in such cases.  This resolution should be approved in 
principle because it provides valuable procedural protections to a person accused of a “felonious 
and intentional killing” that are currently lacking in probate proceedings.   
 
In a criminal action, the accused has a panoply of protections, including the right to counsel and 
proof beyond a reasonable doubt.  Even in a wrongful death suit, the accused has the right to a 
jury trial.  By contrast, in probate court, an heir accused of killing the decedent has no right to a 
jury trial or counsel and may be found culpable based only on a preponderance of the evidence.  
Raising the standard of proof is justified as a procedural protection.  This resolution would 
provide the benefit of appointed counsel, where appropriate.  The cost of defense counsel is not 
at the expense of the state, but at the expense of the estate.   
 
SECTION/COMMITTEE SECTION 
 
TRUSTS AND ESTATES SECTION 
DISAPPROVE 
 
The issue raised by the proponent is that, prior to any criminal finding of a felonious killing, the 
probate court can make a determination which would deprive the accused of rights in the probate 
estate using only a preponderance of the evidence standard and that, in light of the far higher 
standard in criminal law, this standard should be increased.   TEXCOM believes that the right of 
which the accused is being deprived here is a property right and therefore there is no reason to 
have a higher standard than for any other tort.  In addition, the proposal for appointment of 
counsel is likely to create significant burdens by using public defenders in cases where the 
disinheritance is upheld. 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
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Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 254.1 and to amend Probate Code section 254 to read as 
follows: 
 

§ 254.  1 
 (a) A final judgment of conviction of felonious and intentional killing is conclusive 2 
for purposes of this part. 3 
 (b) In the absence of a final judgment of conviction of felonious and intentional 4 
killing, the court may determine by a preponderance of clear and convincing evidence 5 
whether the killing was felonious and intentional for purposes of this part.  The burden of 6 
proof is on the party seeking to establish that the killing was felonious and intentional for 7 
the purposes of this part.  8 
 9 
§ 254.1. 10 
 (a) The court may appoint a public defender or private legal counsel for an accused 11 
person in any proceeding under this division if the court determines the accused person is 12 
indigent, not otherwise represented by legal counsel and that the appointment would be 13 
helpful to the resolution of the matter or is necessary to protect the accused person's 14 
interests. 15 
 (b) If a person is furnished legal counsel under this section, the court shall, upon 16 
conclusion of the matter, fix a reasonable sum for compensation and expenses of counsel. 17 
The sum may, in the discretion of the court, include compensation for services rendered, 18 
and expenses incurred, before the date of the order appointing counsel. 19 
 (c) Compensation determined in (b) shall be paid first from any estate assets 20 
transferred from the decedent to the defendant and then from any assets of the defendant 21 
including but not limited to, assets owned jointly with the decedent or assets represented 22 
by a partial interest in assets owned by the decedent. 23 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing law:  Section 254 of the Probate Code, provides that a surviving spouse or joint tenant 
may, without criminal proceeding and by a preponderance of the evidence presented, be deemed 
to have feloniously and intentionally caused the death of the deceased spouse or joint tenant. 
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This Resolution:  This resolution would change the standard of determination by the Probate 
court to “clear and convincing evidence” when considering motions under Section 254, and 
thereby make the Probate Code standard for determining felonious action commensurate with the 
standard of the Penal Code for determining such action.  
 
The problem:  The standard under the Probate Code for determining that a person has feloniously 
and intentionally killed another is too low.  The problem is best demonstrated by a hypothetical 
scenario.  Assume that a husband dies and leaves joint/community property assets. A party with 
an interest in the estate of the husband can bring a motion under Section 254 to have the probate 
court declare that the wife feloniously and intentionally caused the death of the husband, and the 
standard of proof to convince the court of this is by the preponderance of the evidence.  The 
moving party only needs to convince a single mind that it is a 51% possibility that the wife 
committed the killing.  Once a determination of a felonious and intentional killing is made, the 
wife may be barred from inheriting the husband’s interest in any community property.  This then 
has the effect of tying up any community assets and most likely preventing the wife from 
utilizing such assets to fend off the accusation that she killed her husband.  Without the 
additional safeguard of having to convince an entire jury, the standard of a preponderance of 
evidence is simply too low.  
 
By setting a higher standard of proof, and allowing the court discretion to appoint counsel if 
necessary, a motion under Section 254 can no longer be used as an “end run” around the Penal 
Code and the presumption of innocence.  
 
IMPACT STATEMENT 
 
This Resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Carter Glahn, Law Offices of Ronald H. 
Severaid, 1805 Tribute Rd., Suite H, Sacramento CA 95815.  (916) 929-8383 voice, (916) 925-
4763 fax.  cglahn@sbcglobal.net 
  
RESPONSIBLE FLOOR DELEGATE: Carter Glahn 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution would not only raise the burden of proof for demonstration of felonious death 
from preponderance of the evidence to clear and convincing, but would also add a provision that 
the person alleged to have caused the death be defended at the expense of the Decedent.  Thus, 
instead of affording a Decedent's heirs an expeditious way to disinherit the wrongdoer for the 
felonious murder of the Decedent, the Resolution would punish them through no fault of their 
own by having them pay for the wrongdoer's defense of the action.  The amendment proposed by 
this Resolution would encourage the bad actor to prolong litigation, thereby depriving Decedent's 
heirs of prompt full distribution. 
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RESOLUTION 04-05-2008 
 
DIGEST 
Probate: Appointment of Temporary Trustee During Appeal of Probate Order 
Amends Probate Code section 1310 to add temporary trustees to the list of court-appointed 
persons allowed on appeal of a probate order and that a bond may be paid from the trust estate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Probate Code section 1310 to add temporary trustees to the list of court-
appointed persons allowed on appeal of a probate order and that a bond may be paid from the 
trust estate.  This resolution should be approved in principle because the basic thrust of the 
resolution, adding to the effectiveness of “temporary trustees,” is a good idea, and the resolution 
effects this purpose in an appropriately narrow manner.   
 
The resolution makes minimal changes to existing law to create the possibility of temporary 
trustees being appointed, and being able to act, during the course of an appeal, when the probate 
court has determined that the trustee must be removed due to, for instance, incompetence or 
dishonesty.  Under current law, the court has discretion to appoint temporary fiduciaries for 
guardianships, conservatorships, and probate estates in similar circumstances, but not for trusts.   
This change would allow the court flexibility in cases involving trusts, while not requiring this 
procedure if the court determines it is not necessary. 
 
The resolution also appropriately adds that payment for a bond on appeal may be made from the 
trust estate at issue. 
 
SECTION/COMMITTEE REPORTS 
 
TRUSTS AND ESTATES SECTION 
APPROVE IN PRINCIPLE 
 
This position is only that of the TRUSTS and ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar’s Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUSTS and ESTATES SECTION is voluntary and funding for 
section activities, including all legislative activities, is obtained entirely from voluntary 
sources. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code section 1310 to read as follows: 
 

§1310 1 
(a) Except as provided in subdivisions (b), (c), (d), and (e), an appeal pursuant to 2 

Chapter 1 (commencing with Section 1300) stays the operation and effect of the judgment 3 
or order. 4 

(b) Notwithstanding that an appeal is taken from the judgment or order, for the 5 
purpose of preventing injury or loss to a person or property, the trial court may direct the 6 
exercise of the powers of the fiduciary, or may appoint a temporary guardian or 7 
conservator of the person or estate, or both, or special administrator, or temporary trustee, 8 
to exercise the powers, from time to time, as if no appeal were pending. All acts of the 9 
fiduciary pursuant to the directions of the court made under this subdivision are valid, 10 
irrespective of the result of the appeal. An appeal of the directions made by the court under 11 
this subdivision shall not stay these directions. 12 

(c) In proceedings for guardianship of the person, Section 917.7 of the Code of 13 
Civil Procedure shall apply. 14 

(d) An appeal shall not stay the operation and effect of the judgment or order if the 15 
court requires an undertaking, as provided in Section 917.9 of the Code of Civil Procedure, 16 
and the undertaking is not given. 17 

(e) An appeal shall not stay the operation and effect of a judgment for money or an 18 
order directing payments of money, unless one of the following applies: 19 
 (1) A bond is posted as provided in Section 917.1 of the Code of Civil Procedure. 20 
 (2) The payment is to be made from a decedent’s estate being administered under 21 
Division 7 (commencing with Section 7000) or from the estate of a person who is subject 22 
to a guardianship or conservatorship of the estate under Division 4 (commencing with 23 
Section 1400) or from a trust estate under the jurisdiction of the court. However, a court 24 
may require bond as provided in subdivision (d). 25 

 
(Proposed new language underlined; language to be deleted stricken.) 

  
PROPOSED BY: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Probate Code section 1310 applies to stays on appeal of a probate order.  As is 
true for most civil appeals, the appeal of a probate order or judgment stays the decision in most 
cases.  However, recognizing that removal of a dishonest or incompetent fiduciary should not be 
stayed, subsection (b) provides for trial court appointment of a temporary fiduciary for 
guardianships, conservatorships and probate estates.   
 
This Resolution: The resolution expands the exceptions to stays on appeal by adding “temporary 
trustee” to expand the covered fiduciaries to trustees and by expanding the discretion of the court 
to require the posting of bond for a money judgment.    
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The Problem:  With the continued growth of living trusts as a testamentary disposition avoiding 
probate, there are many trust administrations which are the equivalent of a probate estate 
administration without court supervision.  In some of those cases, the trustee who acts after death 
of a settler may be incompetent or dishonest.  In those cases where the matter has been litigated 
and the court has found the trustee must be removed, it is usually because of a need to protect the 
trust estate and beneficiaries.  By the time of judgment, substantial damage may have already 
occurred.  To continue to allow the incompetent or dishonest fiduciary to act pending the appeal 
(especially without the safeguard of posting bond) would compound the damage.  The provisions 
of Probate Code section 1310 apply to court-supervised fiduciaries, but the potential for damage 
is greater in the case of trustees who are not court-supervised fiduciaries.  The same 
considerations occur for trusts other than living trusts.  Ongoing trusts are established to protect 
beneficiaries and that purpose is frustrated if the court is without discretion to appoint a 
temporary trustee during appeal or to require the posting of bond.  Probate Code section 1310 
does not apply to appointment of a temporary trustee of a trust, thus allowing the “bad” trustee to 
stay in office during the pendency of the appeal.  Moreover, there does not even seem to be a 
power in the trial judge to require the posting of a bond for a payment of money from a trust 
estate during the pendency of an appeal. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, rule or statute. 
 
AUTHOR AND/OR PERMANENT CONTACT: Valerie J. Merritt, Calleton, Merritt, De 
Francisco & Real-Salas, LLP, 131 North El Molino Avenue, Suite 300, Pasadena, CA 91101, 
(626) 395-0860, fax (626) 395-0865, Valerie@cmdrlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Valerie J. Merritt 
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RESOLUTION 05-01-08  
  
DIGEST  
Revenue and Tax Code: Tax Credits for Use of Public Transportation and Ridesharing 
Adds Revenue and Tax Code section 22000 to provide a 35% tax credit to employers and 
employees for the cost of using public transportation and ridesharing. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found. 
  
Reasons:  
This resolution adds Revenue and Tax Code section 22000 to provide a 35% tax credit to 
employers and employees for the cost of using public transportation and ridesharing.  This 
resolution should be approved in principle because it encourages the use of public transportation 
, and is better for the environment. 
 
This resolution also allows employees a 35% tax credit for the amount employees receive as 
reimbursements from their employers.  It also allows the credits, if unused, to carry over to 
subsequent tax years.  The purpose of the credits is to provide incentives to employers and 
employees to establish and utilize employer-sponsored “qualified transportation commuting” 
expense reimbursement programs, which encourages the use of public transportation, 
ridesharing, use of electric, fuel cell, or other zero carbon emission vehicles, including bicycles. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Revenue & Tax Code section 22000 to read as follows: 
 

§22000 1 
 (a) For each taxable year beginning on or after the effective date of this legislation, 2 
there shall be allowed as a credit against the amount of "net tax" (as defined in Section 3 
17039 of the Revenue & Tax Code) an amount equal to the amount determined in 4 
subdivisions (b) and (c). 5 
 (b) The amount of the credit allowed to the employer by this division shall be as 6 
follows: 7 
 (1) The credit shall be thirty-five percent of the cost paid or incurred by an 8 
employer in reimbursing employees for qualified transportation commuting expenses, as 9 
defined in this division, as part of an employer-sponsored qualified transportation 10 
commuting incentive program for employees. 11 
 (2) The credit provided in this subdivision shall be claimed in the state income tax 12 
return for the taxable year in which those qualified transportation commuting expenses are 13 
reimbursed to the employees. 14 
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 (c) The amount of the credit allowed to the employee by this division shall be as 15 
follows: 16 
 (1) The credit shall be thirty-five percent of the amount received by the employee 17 
from their employer as a reimbursement for qualified transportation commuting expenses, 18 
as defined in this division, as part of an employer-sponsored qualified transportation 19 
commuting incentive program for employees. 20 
 (2) The credit provided in this subdivision shall be claimed in the state income tax 21 
return for the taxable year in which those qualified transportation commuting expenses are 22 
received. 23 
 (d) If an employer and employee elect to receive the credits allowed in subdivisions 24 
(b) and (c), they shall do all of the following: 25 
 (1) The employee shall keep a contemporaneous log of qualifying transportation 26 
commuting information.  The log information shall include, but not be limited to, dates and 27 
times qualified transportation was used in commuting, the type of transportation used, the 28 
miles traveled while ridesharing if ridesharing, as defined in this division, and any 29 
expenses incurred by the employee in using such qualified transportation. 30 
 (2) The employee shall turn over the information required by paragraph (d)(1) to 31 
their employer at some time before the state income tax return for the taxable year in which 32 
the qualified transportation commuting expenses were incurred is due.  The date of receipt 33 
of the employee's log shall be decided by the employer, and the employer shall give notice 34 
to the employee of such date of receipt.  35 
 (3) The employer shall review the information required by paragraph (d)(1) and 36 
reimburse the employee for all qualified transportation commuting expenses, as defined in 37 
this division.  The employer shall keep a record of all such reimbursements. 38 
 (4) Both the employer and the employee shall retain a copy of the information 39 
required by paragraph (d)(1) and shall provide such information upon the request of the 40 
Franchise Tax Board. 41 
 (e) In the case where the credit allowed by this section exceeds the "net tax," the 42 
excess may be carried over to reduce the "net tax" in the following years and succeeding 43 
years if necessary, until the credit has been exhausted. 44 
 (f) For purposes of this section: 45 
 (1) "Employer" means a taxpayer for whom services are performed by an 46 
employee. 47 
 (2) "Employee" means an individual who performs services for an employer for 48 
more than 10 hours per week for remuneration, and who commutes to and from work using 49 
Qualified Transportation at least three days a week or 15 days per month during any one or 50 
more months of the year.   51 
 (3) "Employer-sponsored qualified transportation commuting incentive program for 52 
employees" is a program an employer can elect to provide for employees as an incentive to 53 
conserve energy, prevent pollution and reduce carbon emissions by using Qualified 54 
Transportation while commuting to the employer's place of business to provide services as 55 
an employee. 56 
 (4) "Qualified transportation commuting expenses" mean any expenses incurred by 57 
an employee commuting to or from the employer's place of business to provide services as 58 
an employee while using qualified transportation, as defined in this division.  The allowed 59 
expense for transportation by ridesharing and zero carbon emission vehicles, including 60 
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bicycle, shall be the per mile allowed business expense deduction for business travel miles 61 
by automobile for the applicable tax year as determined by the Federal Internal Revenue 62 
Code. 63 
 (5) "Qualified Transportation" includes public transportation and ridesharing, as 64 
both are defined in this division, use of an electric, fuel cell or other zero carbon emission 65 
vehicle, or use of a bicycle. 66 
 (6) "Public transportation" means a public bus system, train, tram, trolley, or any 67 
other public transportation the Franchise Tax Board deems acceptable. 68 
 (7) "Ridesharing" means 2 or more employees sharing a trip in a motor vehicle. 69 
(g) This section shall remain in effect until the Federal Internal Revenue Code is amended 70 
to provide a business expense deduction to employers and an exclusion from taxable 71 
income for employees for reimbursement of qualified transportation commuting expenses 72 
by an employer, or a credit substantially comparable to the credit under this section to 73 
employers and employees, and as of that date this division shall be reviewed and phased 74 
out, or repealed, as is deemed necessary by the legislature.  However, any unused credit 75 
may continue to be carried forward, as provided in subdivision (e), until the credit has been 76 
exhausted. 77 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Provides no incentive for the use of public transportation and/or ridesharing.   
 
This Resolution: Adds a tax credit to promote the use of public transportation and/or  
ridesharing. 
 
The Problem: The reduction of carbon emissions is a worldwide issue.  Employers need a direct 
and tangible incentive to encourage workers to use public transportation and/or ridesharing.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Esq., Blanchard, 
Krasner & French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice:  (858) 551-
2440; email:  bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Bob Blanchard 
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RESOLUTION 05-02-2008 
 
DIGEST:  
Corporations: Definition of “Conforms to Law” 
Amends Corporations Code sections 109, 202, 401, 1103, 1110, and 1113, and adds sections 912 
and 1161, to eliminate substantial review of corporate filings by the Secretary of State. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
DISAPPROVE  
 
History: 
Similar to 08-01-2007, which was disapproved.   
 
Reasons: 
This resolution amends Corporations Code sections 109, 202, 401, 1103, 1110, and 1113, and 
adds sections 912 and 1161, to eliminate substantial review of corporate filings by the Secretary 
of State.  This resolution should be disapproved because current law assures that procedural and 
substantive conformance in corporate filings is achieved.   
 
Currently, employees in the office of the Secretary of State are responsible for providing an 
initial review of all corporate filings for California.  Review for conformance of statutes setting 
forth what is to be included in each filing does not generally require legal analysis.  However, 
when there are questions, employees within the Secretary of State’s office can rely on the 
guidance and expertise provided by Staff Counsel to address substantive questions that exceed 
the purview of procedural conformance.     
 
Proponents argue that review should be limited to procedural conformance only.  This could 
effectively eliminate a more detailed review of filings, which may be necessary to identify shell 
or unlawful corporations. Thus, this resolution would have unintended consequences.  By 
enabling Staff Counsel to work with employees to assure procedural and substantive compliance 
with the law, the interests of the public, fairness and equity are best protected. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code sections 109, 202, 401, 1103, 1110, and 
1113, and to add sections 912 and 1161, to read as follows: 
 

§ 109 1 
 (a) Any agreement, certificate or other instrument relating to a domestic or 2 
foreign corporation filed pursuant to this division may be corrected with respect to any 3 
misstatement of fact contained therein, any defect in the execution thereof or any other 4 
error or defect contained therein, by filing a certificate of correction entitled "Certificate 5 
of Correction of ____ (insert here the title of the agreement, certificate or other 6 
instrument to be corrected and name(s) of corporation or corporations)"; provided, 7 
however, that no such certificate of correction shall alter the wording of any resolution or 8 
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written consent which was in fact adopted by the board or the shareholders or effect a 9 
corrected amendment of articles which amendment as so corrected would not in all 10 
respects have complied with the requirements of this division at the time of filing of the 11 
agreement, certificate, or other instrument being corrected. 12 
 (b) If the certificate of correction corrects original articles, the certificate of 13 
correction shall be either an officers' certificate or a certificate signed and verified by the 14 
incorporators, or a majority of them.  If the certificate of correction corrects an agreement 15 
of merger or an officers' certificate accompanying an agreement of merger, the certificate 16 
of correction shall be an officers' certificate of the surviving corporation only.  In all other 17 
instances, the certificate of correction shall be either an officer's certificate or a certificate 18 
signed and verified as provided in this division with respect to the agreement, certificate 19 
or other instrument being corrected. 20 
 (c) A certificate of correction shall set forth the following: 21 
 (1) The name or names of the corporation or corporations. 22 
 (2) The date the agreement, certificate or other instrument being corrected was 23 
filed. 24 
 (3) The provision in the agreement, certificate or other instrument as corrected 25 
and, if the execution was defective, wherein it was defective. 26 
 (4) If applicable, that the certificate does not alter the wording of any resolution or 27 
written consent which was in fact adopted by the board or the shareholders. 28 
 (d) A provision of the articles, amended articles, restated articles, or certificate of 29 
determination being corrected by a certificate of correction shall be identified in the 30 
certificate of correction in accordance with subdivision (a) of Section 907. 31 
 (e) The filing of the certificate of correction shall not alter the effective time of 32 
the agreement, certificate or instrument being corrected, which shall remain as its original 33 
effective time, and such filing shall not affect any right or liability accrued or incurred 34 
before such filing, except that any right or liability accrued or incurred by reason of the 35 
error or defect being corrected shall be extinguished by such filing if the person having 36 
that right has not detrimentally relied on the original instrument. 37 
 (f) A certificate of correction that conforms to the requirements of this Section 38 
conforms to law for the purposes of Section 110. 39 
 40 
§ 110 41 
 (a) Upon receipt of any instrument by the Secretary of State for filing pursuant to 42 
this division, if it conforms to law, it shall be filed by, and in the office of, the Secretary 43 
of State and the date of filing endorsed thereon.  Except for instruments filed pursuant to 44 
Section 1502, the date of filing shall be the date the instrument is received by the 45 
Secretary of State unless withheld from filing for a period of time pursuant to a request 46 
by the party submitting it for filing or unless in the judgment of the Secretary of State the 47 
filing is intended to be coordinated with the filing of some other corporate document 48 
which cannot be filed.  The Secretary of State shall file a document as of any requested 49 
future date not more than 90 days after its receipt, including a Saturday, Sunday, or legal 50 
holiday, if the document is received in the Secretary of State' s office at least one business 51 
day prior to the requested date of filing.  An instrument does not fail to conform to law 52 
because it is not accompanied by the full filing fee if the unpaid portion of the fee does 53 
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not exceed the limits established by the policy of the Secretary of State for extending 54 
credit in these cases. 55 
 (b) If the Secretary of State determines that an instrument submitted for filing or 56 
otherwise submitted does not conform to law and returns it to the person submitting it, 57 
the instrument may be resubmitted accompanied by a written opinion of the member of 58 
the State Bar of California submitting the instrument, or representing the person 59 
submitting it, to the effect that the specific provision of the instrument objected to by the 60 
Secretary of State does conform to law and stating the points and authorities upon which 61 
the opinion is based.  The Secretary of State shall rely, with respect to any disputed point 62 
of law (other than the application of Sections 201, 2101, and 2106), upon that written 63 
opinion in determining whether the instrument conforms to law.  The date of filing in that 64 
case shall be the date the instrument is received on resubmission. 65 
 (c) Any instrument filed with respect to a corporation (other than original articles) 66 
may provide that it is to become effective not more than 90 days subsequent to its filing 67 
date.  In case such a delayed effective date is specified, the instrument may be prevented 68 
from becoming effective by a certificate stating that by appropriate corporate action it has 69 
been revoked and is null and void, executed in the same manner as the original 70 
instrument and filed before the specified effective date.  In the case of a merger 71 
agreement, the certificate revoking the earlier filing need only be executed on behalf of 72 
one of the constituent corporations.  If no revocation certificate is filed, the instrument 73 
becomes effective on the date specified. 74 
 75 
§ 202 76 
The articles of incorporation shall set forth: 77 
 (a) The name of the corporation; provided, however, that in order for the 78 
corporation to be subject to the provisions of this division applicable to a close 79 
corporation (Section 158), the name of the corporation must contain the word 80 
"corporation", "incorporated" or "limited" or an abbreviation of one of such words. 81 
 (b) (1) The applicable one of the following statements: 82 
 (i) The purpose of the corporation is to engage in any lawful act or activity for 83 
which a corporation may be organized under the General Corporation Law of California 84 
other than the banking business, the trust company business or the practice of a 85 
profession permitted to be incorporated by the California Corporations Code; or 86 
 (ii) The purpose of the corporation is to engage in the profession of ____ (with the 87 
insertion of a profession permitted to be incorporated by the California Corporations 88 
Code) and any other lawful activities (other than the banking or trust company business) 89 
not prohibited to a corporation engaging in such profession by applicable laws and 90 
regulations. 91 
 (2) In case the corporation is a corporation subject to the Banking Law, the 92 
articles shall set forth a statement of purpose which is prescribed in the applicable 93 
provision of the Banking Law. 94 
 (3) In case the corporation is a corporation subject to the Insurance Code as an 95 
insurer, the articles shall additionally state that the business of the corporation is to be an 96 
insurer. 97 
 (4) If the corporation is intended to be a "professional corporation" within the 98 
meaning of the Moscone-Knox Professional Corporation Act (Part 4 (commencing with 99 
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Section 13400) of Division 3), the articles shall additionally contain the statement 100 
required by Section 13404. 101 
  The articles shall not set forth any further or additional statement with respect to the 102 
purposes or powers of the corporation, except by way of limitation or except as expressly 103 
required by any law of this state other than this division or any federal or other statute or 104 
regulation (including the Internal Revenue Code and regulations thereunder as a 105 
condition of acquiring or maintaining a particular status for tax purposes). 106 
 (c) The name and address in this state of the corporation's initial agent for service 107 
of process in accordance with subdivision (b) of Section 1502. 108 
 (d) If the corporation is authorized to issue only one class of shares, the total 109 
number of shares which the corporation is authorized to issue. 110 
 (e) If the corporation is authorized to issue more than one class of shares, or if any 111 
class of shares is to have two or more series: 112 
 (1) The total number of shares of each class the corporation is authorized to issue, 113 
and the total number of shares of each series which the corporation is authorized to issue 114 
or that the board is authorized to fix the number of shares of any such series; 115 
 (2) The designation of each class, and the designation of each series or that the 116 
board may determine the designation of any such series; and 117 
 (3) The rights, preferences, privileges and restrictions granted to or imposed upon 118 
the respective classes or series of shares or the holders thereof, or that the board, within 119 
any limits and restrictions stated, may determine or alter the rights, preferences, 120 
privileges and restrictions granted to or imposed upon any wholly unissued class of 121 
shares or any wholly unissued series of any class of shares.  As to any series the number 122 
of shares of which is authorized to be fixed by the board, the articles may also authorize 123 
the board, within the limits and restrictions stated therein or stated in any resolution or 124 
resolutions of the board originally fixing the number of shares constituting any series, to 125 
increase or decrease (but not below the number of shares of such series then outstanding) 126 
the number of shares of any such series subsequent to the issue of shares of that series.  In 127 
case the number of shares of any series shall be so decreased, the shares constituting such 128 
decrease shall resume the status which they had prior to the adoption of the resolution 129 
originally fixing the number of shares of such series. 130 
 (f) Articles that conform to the requirements of subdivisions (a) through (d) and 131 
paragraphs (1) and (2) of subdivision (e) of this Section conform to law for the purposes 132 
of Section 110. 133 
 134 
§ 401 135 
 (a) Before any corporation issues any shares of any class or series of which the 136 
rights, preferences, privileges, and restrictions, or any of them, or the number of shares 137 
constituting any series or the designation of the series, are not set forth in its articles but 138 
are fixed in a resolution adopted by the board pursuant to authority given by its articles, 139 
an officers' certificate  shall be executed and filed, setting forth:  (1) a copy of the 140 
resolution; (2) the number of shares of the class or series; and (3) that none of the shares 141 
of the class or series has been issued. 142 
 (b) After any certificate of determination has been filed, but before the 143 
corporation issues any shares of the class or series covered thereby, the board may alter 144 
or revoke any right, preference, privilege, or restriction fixed or determined by the 145 
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resolution set forth therein by the adoption of another resolution appropriate for that 146 
purpose and the execution and filing of an officers' certificate setting forth a copy of the 147 
resolution, and stating that none of the shares of the class or the series affected has been 148 
issued. 149 
 (c) After any certificate of determination has been filed, the board may, if 150 
authorized in the articles pursuant to subdivision (e) of Section 202, increase or decrease 151 
the number of shares constituting any series, by the adoption of another resolution 152 
appropriate for that purpose and the execution and filing of an officers' certificate setting 153 
forth a copy of the resolution, the number of shares of the series then outstanding and the 154 
increase or decrease in the number of shares constituting the series.  If any certificate of 155 
determination has been incorporated in restated articles filed pursuant to Section 910, the 156 
action authorized by this subdivision may, notwithstanding Section 902, be accomplished 157 
by an amendment of the articles approved by the board alone. 158 
 (d) After shares of a class or series have been issued, the provisions of the 159 
resolution set forth in a certificate of determination may be amended only by the adoption 160 
and approval of an amendment in accordance with Section 902, 903, or 904 and the filing 161 
of a certificate of amendment in accordance with Sections 905 and 908.  Notwithstanding 162 
the preceding sentence, a certificate to increase or decrease the number of shares of a 163 
series also may be filed as permitted by subdivision (c). 164 
 (e) A provision in a certificate of determination being amended pursuant to 165 
subdivision (b), (c), or (d) shall be identified in the amendment in accordance with 166 
subdivision (a) of Section 907. 167 
 (f) If a certificate is filed pursuant to subdivision (c) to decrease the number of 168 
shares of a series to zero, the certificate of determination whereby the series was 169 
established is thereupon no longer in force and the series is no longer an authorized series 170 
of the corporation. 171 
 (g) If the rights, preferences, privileges, and restrictions of the class or series 172 
contain a supermajority vote provision, as defined in subdivision (b) of Section 710, 173 
subject to Section 710, the officers' certificate shall also state that the provision has been 174 
approved by the shareholders in accordance with subdivision (c) of Section 710. 175 
 (h) A certificate that conforms to the requirements of this Section conforms to law 176 
for the purposes of Section 110. 177 
 178 
§ 912 179 
 A certificate that conforms to the requirements of this Chapter conforms to law 180 
for the purposes of Section 110. 181 
 182 
§ 1103 183 
 After approval of a merger by the board and any approval of the outstanding 184 
shares (Section 152) required by Chapter 12 (commencing with Section 1200), the 185 
surviving corporation shall file a copy of the agreement of merger with an officers' 186 
certificate of each constituent corporation attached stating the total number of outstanding 187 
shares of each class entitled to vote on the merger, that the principal terms of the 188 
agreement in the form attached were approved by that corporation by a vote of a number 189 
of shares of each class which equaled or exceeded the vote required, specifying each 190 
class entitled to vote and the percentage vote required of each class, or that the merger 191 
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agreement was entitled to be and was approved by the board alone under the provisions 192 
of Section 1201. If equity securities of a parent of a constituent corporation are to be 193 
issued in the merger, the officers' certificate of that constituent corporation shall state 194 
either that no vote of the shareholders of the parent was required or that the required vote 195 
was obtained. A certificate that conforms to the requirements of this Section conforms to 196 
law for the purposes of Section 110.  The merger and any amendment of the articles of 197 
the surviving corporation contained in the merger agreement shall thereupon be effective 198 
(subject to subdivision (c) of Section 110 and subject to the provisions of Section 1108) 199 
and the several parties thereto shall be one corporation.  The Secretary of State may 200 
certify a copy of the merger agreement separate from the officers' certificates attached 201 
thereto. 202 
 203 
§ 1110 204 
 (a) If a domestic corporation owns all the outstanding shares, or owns less than all 205 
the outstanding shares but at least 90 percent of the outstanding shares of each class, of a 206 
corporation or corporations, domestic or foreign, the merger of the subsidiary corporation 207 
or corporations into the parent corporation or the merger into the subsidiary corporation 208 
of the parent corporation and any other subsidiary corporation or corporations, may be 209 
effected by a resolution or plan of merger adopted and approved by the board of the 210 
parent corporation and the filing of a certificate of ownership as provided in subdivision 211 
(e). The resolution or plan of merger shall provide for the merger and shall provide that 212 
the surviving corporation assumes all the liabilities of each disappearing corporation and 213 
shall include any other provisions required by this section. 214 
 (b) If the parent corporation owns less than all the outstanding shares but at least 215 
90 percent of the outstanding shares of each class of the subsidiary corporation that is a 216 
party to the merger, the resolution or plan of merger also shall set forth the securities, 217 
cash, property, or rights to be issued, paid, delivered, or granted upon surrender of each 218 
outstanding share of the subsidiary corporation not owned by the parent corporation and 219 
the entire resolution or plan of merger as well as the consideration to be received for each 220 
share of the subsidiary corporation not owned by the parent corporation, shall be 221 
approved by the board of that subsidiary corporation. 222 
 (c) If the parent corporation is to be merged into one of its subsidiary 223 
corporations, the resolution or plan of merger also shall provide for the pro rata 224 
conversion of the outstanding shares of the parent corporation into shares of the surviving 225 
subsidiary corporation. In this case, the entire resolution or plan of merger shall be 226 
approved by the board of the surviving subsidiary corporation and, if the merger, but for 227 
the operation of this section, would be a merger reorganization (Section 181) the 228 
principal terms of which would be required to be approved by the outstanding shares 229 
(Section 152) of any class of the parent corporation pursuant to subdivision (d) of Section 230 
1201, the principal terms of the resolution or plan of merger shall be approved by the 231 
outstanding shares (Section 152) of that same class of the parent corporation. 232 
 (d) In any merger pursuant to this section, the resolution or plan of merger may 233 
provide for the amendment of the articles of the surviving corporation to change its name, 234 
subject to Section 201, regardless of whether the name so adopted is the same as or 235 
similar to that of one of the disappearing corporations. The provision shall establish the 236 
wording of the amendment pursuant to paragraph (2) of subdivision (a) of Section 907 237 
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and the resolution or plan of merger shall not provide for the amendment of the articles of 238 
the surviving corporation other than to change its name. 239 
 (e) After the required approval or approvals of the resolution or plan of merger, a 240 
certificate of ownership consisting of an officers' certificate of the parent corporation 241 
shall be filed, and a copy thereof for each domestic subsidiary corporation and qualified 242 
foreign disappearing subsidiary corporation which is a party to the merger shall also be 243 
filed. The certificate of ownership shall: 244 
 (1) Identify the parent and subsidiary corporation or corporations. 245 
 (2) Set forth the share ownership by the parent corporation of each subsidiary 246 
corporation as 100 percent of the outstanding shares or as at least 90 percent of the 247 
outstanding shares of each class, as the case may be. 248 
 (3) Set forth the resolution or plan of merger. 249 
 (4) Set forth approval of the resolution or plan of merger by the board of the 250 
parent corporation. 251 
 (5) Set forth other approvals of the resolution or plan of merger as required under 252 
subdivision (b) or (c), if applicable.  A certificate that conforms to the requirements of 253 
this subdivision conforms to law for the purposes of Section 110. 254 
 (f) Upon the filing of the certificate of ownership, the merger shall be effective 255 
and any amendment of the articles of the surviving corporation set forth in the certificate 256 
shall be effective. 257 
 (g) A merger pursuant to this section may be effected if the parent corporation is a 258 
foreign corporation and if at least one subsidiary corporation is a domestic corporation 259 
but in such a case the certificate of ownership prepared as in subdivision (e) or the 260 
document required by subdivision (d) of Section 1108 shall be filed as to each domestic 261 
and qualified foreign subsidiary corporation, but no filing shall be made as to the foreign 262 
parent corporation. No merger into or with a foreign corporation may be effected as 263 
provided by this section unless the laws of the state or place of its incorporation permit 264 
that action. 265 
 (h) In the event all of the outstanding shares of a subsidiary domestic corporation 266 
party to a merger effected under this section are not owned by the parent corporation 267 
immediately prior to the merger, the parent corporation shall, at least 20 days before the 268 
effective date of the merger, give notice to each shareholder of such subsidiary 269 
corporation that the merger will become effective on or after a specified date. The notice 270 
shall contain a copy of the resolution or plan of merger and the information required by 271 
subdivision (a) of Section 1301. The notice shall be sent by mail addressed to the 272 
shareholder at the address of the shareholder as it appears on the records of the 273 
corporation.  The shareholder shall have the right to demand payment of cash for the 274 
shares of the shareholder pursuant to Chapter 13 (commencing with Section 1300). 275 
 (i) If an agreement of merger is entered into between a parent corporation and one 276 
or more of its subsidiary corporations and the share ownership requirements of 277 
subdivision (a) are met, the agreement of merger may be filed as a plan of merger with a 278 
certificate of ownership in accordance with the requirements of this section, in which 279 
case Sections 1101, 1102, 1103, 1200, 1201, and 1202 shall not apply; or the agreement 280 
of merger may be filed pursuant to Section 1103, in which case this section shall not 281 
apply. 282 
 283 
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§ 1113. 284 
 (a) Any one or more corporations may merge with one or more other business 285 
entities (Section 174.5).  One or more domestic corporations (Section 167) not organized 286 
under this division and one or more foreign corporations (Section 171) may be parties to 287 
the merger. Notwithstanding the provisions of this section, the merger of any number of 288 
corporations with any number of other business entities may be effected only if: 289 
 (1) In a merger in which a domestic corporation not organized under this division 290 
or a domestic other business entity is a party, it is authorized by the laws under which it is 291 
organized to effect the merger. 292 
 (2) In a merger in which a foreign corporation is a party, it is authorized by the 293 
laws under which it is organized to effect the merger. 294 
 (3) In a merger in which a foreign other business entity is a party, it is authorized 295 
by the laws under which it is organized to effect the merger. 296 
 (b) Each corporation and each other party which desires to merge shall approve, 297 
and shall be a party to, an agreement of merger. Other persons, including a parent party 298 
(Section 1200), may be parties to the agreement of merger.  The board of each 299 
corporation which desires to merge, and, if required the shareholders, shall approve the 300 
agreement of merger. The agreement of merger shall be approved on behalf of each party 301 
by those persons required to approve the merger by the laws under which it is organized. 302 
The agreement of merger shall state: 303 
 (1) The terms and conditions of the merger. 304 
 (2) The name and place of incorporation or organization of each party to the 305 
merger and the identity of the surviving party. 306 
 (3) The amendments, if any, subject to Sections 900 and 907, to the articles of the 307 
surviving corporation, if applicable, to be effected by the merger. If any amendment 308 
changes the name of the surviving corporation, if applicable, the new name may be, 309 
subject to subdivision (b) of Section 201, the same as or similar to the name of a 310 
disappearing party to the merger. 311 
 (4) The manner of converting the shares of each constituent corporation into 312 
shares, interests, or other securities of the surviving party. If any shares of any constituent 313 
corporation are not to be converted solely into shares, interests or other securities of the 314 
surviving party, the agreement of merger shall state (i) the cash, rights, securities, or other 315 
property which the holders of those shares are to receive in exchange for the shares, 316 
which cash, rights, securities, or other property may be in addition to or in lieu of shares, 317 
interests or other securities of the surviving party, or (ii) that the shares are canceled 318 
without consideration. 319 
 (5) Any other details or provisions required by the laws under which any party to 320 
the merger is organized, including, if a public benefit corporation or a religious 321 
corporation is a party to the merger, Section 6019.1, or, if a mutual benefit corporation is 322 
a party to the merger, Section 8019.1, or, if a consumer cooperative corporation is a party 323 
to the merger, Section 12540.1, or, if a domestic limited partnership is a party to the 324 
merger, Section 15678.2 or 15911.12, or, if a domestic partnership is a party to the 325 
merger, Section 16911, or, if a domestic limited liability company is a party to the 326 
merger, Section 17551. 327 
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 (6) Any other details or provisions as are desired, including, without limitation, a 328 
provision for the payment of cash in lieu of fractional shares or for any other arrangement 329 
with respect thereto consistent with the provisions of Section 407. 330 
 (c) Each share of the same class or series of any constituent corporation (other 331 
than the cancellation of shares held by a party to the merger or its parent, or a wholly 332 
owned subsidiary of either, in another constituent corporation) shall, unless all 333 
shareholders of the class or series consent and except as provided in Section 407, be 334 
treated equally with respect to any distribution of cash, rights, securities, or other 335 
property. Notwithstanding paragraph (4) of subdivision (b), the unredeemable common 336 
shares of a constituent corporation may be converted only into unredeemable common 337 
shares of a surviving corporation or a parent party (Section 1200) or unredeemable equity 338 
securities of a surviving party other than a corporation if another party to the merger or its 339 
parent owns, directly or indirectly, prior to the merger shares of that corporation 340 
representing more than 50 percent of the voting power of that corporation, unless all of 341 
the shareholders of the class consent and except as provided in Section 407. 342 
 (d) Notwithstanding its prior approval, an agreement of merger may be amended 343 
prior to the filing of the agreement of merger or the certificate of merger, as is applicable, 344 
if the amendment is approved by the board of each constituent corporation and, if the 345 
amendment changes any of the principal terms of the agreement, by the outstanding 346 
shares (Section 152), if required by Chapter 12 (commencing with Section 1200), in the 347 
same manner as the original agreement of merger. If the agreement of merger as so 348 
amended and approved is also approved by each of the other parties to the agreement of 349 
merger, the agreement of merger as so amended shall then constitute the agreement of 350 
merger. 351 
 (e) The board of a constituent corporation may, in its discretion, abandon a 352 
merger, subject to the contractual rights, if any, of third parties, including other parties to 353 
the agreement of merger, without further approval by the outstanding shares (Section 354 
152), at any time before the merger is effective. 355 
 (f) Each constituent corporation shall sign the agreement of merger by its 356 
chairperson of the board, president or a vice president and also by its secretary or an 357 
assistant secretary acting on behalf of their respective corporations. 358 
 (g) (1) If the surviving party is a corporation or a foreign corporation, or if a 359 
public benefit corporation (Section 5060), a mutual benefit corporation (Section 5059), a 360 
religious corporation (Section 5061), or a corporation organized under the Consumer 361 
Cooperative Corporation Law (Section 12200) is a party to the merger, after required 362 
approvals of the merger by each constituent corporation through approval of the board 363 
(Section 151) and any approval of the outstanding shares (Section 152) required by 364 
Chapter 12 (commencing with Section 1200) and by the other parties to the merger, the 365 
surviving party shall file a copy of the agreement of merger with an officers' certificate of 366 
each constituent domestic and foreign corporation attached stating the total number of 367 
outstanding shares or membership interests of each class entitled to vote on the merger 368 
(and identifying any other person or persons whose approval is required), that the 369 
agreement of merger in the form attached or its principal terms, as required, were 370 
approved by that corporation by a vote of a number of shares or membership interests of 371 
each class that equaled or exceeded the vote required, specifying each class entitled to 372 
vote and the percentage vote required of each class and, if applicable, by that other 373 
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person or persons whose approval is required, or that the merger agreement was entitled 374 
to be and was approved by the board alone (as provided in Section 1201, in the case of 375 
corporations subject to that section). If equity securities of a parent party (Section 1200) 376 
are to be issued in the merger, the officers' certificate of that controlled party shall state 377 
either that no vote of the shareholders of the parent party was required or that the required 378 
vote was obtained. In lieu of an officers' certificate, a certificate of merger, on a form 379 
prescribed by the Secretary of State, shall be filed for each constituent other business 380 
entity. The certificate of merger shall be executed and acknowledged by each domestic 381 
constituent limited liability company by all managers of the limited liability company 382 
(unless a lesser number is specified in its articles of organization or operating agreement) 383 
and by each domestic constituent limited partnership by all general partners (unless a 384 
lesser number is provided in its certificate of limited partnership or partnership 385 
agreement) and by each domestic constituent general partnership by two partners (unless 386 
a lesser number is provided in its partnership agreement) and by each foreign constituent 387 
limited liability company by one or more managers and by each foreign constituent 388 
general partnership or foreign constituent limited partnership by one or more general 389 
partners, and by each constituent reciprocal insurer by the chairperson of the board, 390 
president, or vice president, and by the secretary or assistant secretary, or, if a constituent 391 
reciprocal insurer has not appointed those officers, by the chairperson of the board, 392 
president, or vice president, and by the secretary or assistant secretary of the constituent 393 
reciprocal insurer's attorney-in-fact, and by each other party to the merger by those 394 
persons required or authorized to execute the certificate of merger by the laws under 395 
which that party is organized, specifying for that party the provision of law or other basis 396 
for the authority of the signing persons. The certificate of merger shall set forth, if a vote 397 
of the shareholders, members, partners, or other holders of interests of the constituent 398 
other business entity was required, a statement setting forth the total number of 399 
outstanding interests of each class entitled to vote on the merger and that the agreement 400 
of merger in the form attached or its principal terms, as required, were approved by a vote 401 
of the number of interests of each class that equaled or exceeded the vote required, 402 
specifying each class entitled to vote and the percentage vote required of each class, and 403 
any other information required to be set forth under the laws under which the constituent 404 
other business entity is organized, including, if a domestic limited partnership is a party 405 
to the merger, subdivision (a) of Section 15678.4 or subdivision (a) of Section 15911.14, 406 
if a domestic partnership is a party to the merger, subdivision (b) of Section 16915, and, 407 
if a domestic limited liability company is a party to the merger, subdivision (a) of Section 408 
17552.  The certificate of merger for each constituent foreign other business entity, if 409 
any, shall also set forth the statutory or other basis under which that foreign other 410 
business entity is authorized by the laws under which it is organized to effect the merger. 411 
The merger and any amendment of the articles of the surviving corporation, if applicable, 412 
contained in the agreement of merger shall be effective upon filing of the agreement of 413 
merger with an officer's certificate of each constituent domestic and foreign corporation 414 
and a certificate of merger for each constituent other business entity, subject to 415 
subdivision (c) of Section 110 and subject to the provisions of subdivision (j), and the 416 
several parties thereto shall be one entity. If a domestic reciprocal insurer organized after 417 
1974 to provide medical malpractice insurance is a party to the merger, the agreement of 418 
merger or certificate of merger shall not be filed until there has been filed the certificate 419 
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issued by the Insurance Commissioner approving the merger pursuant to Section 1555 of 420 
the Insurance Code. The Secretary of State may certify a copy of the agreement of merger 421 
separate from the officers' certificates and certificates of merger attached thereto. 422 
 (2) If the surviving entity is an other business entity, and no public benefit 423 
corporation (Section 5060), mutual benefit corporation (Section 5059), religious 424 
corporation (Section 5061), or corporation organized under the Consumer Cooperative 425 
Corporation Law (Section 12200) is a party to the merger, after required approvals of the 426 
merger by each constituent corporation through approval of the board (Section 151) and 427 
any approval of the outstanding shares (Section 152) required by Chapter 12 428 
(commencing with Section 1200) and by the other parties to the merger, the parties to the 429 
merger shall file a certificate of merger in the office of, and on a form prescribed by, the 430 
Secretary of State. The certificate of merger shall be executed and acknowledged by each 431 
constituent domestic and foreign corporation by its chairperson of the board, president or 432 
a vice president and also by its secretary or an assistant secretary and by each domestic 433 
constituent limited liability company by all managers of the limited liability company 434 
(unless a lesser number is specified in its articles of organization or operating agreement) 435 
and by each domestic constituent limited partnership by all general partners (unless a 436 
lesser number is provided in its certificate of limited partnership or partnership 437 
agreement) and by each domestic constituent general partnership by two partners (unless 438 
a lesser number is provided in its partnership agreement) and by each foreign constituent 439 
limited liability company by one or more managers and by each foreign constituent 440 
general partnership or foreign constituent limited partnership by one or more general 441 
partners, and by each constituent reciprocal insurer by the chairperson of the board, 442 
president, or vice president, and by the secretary or assistant secretary, or, if a constituent 443 
reciprocal insurer has not appointed those officers, by the chairperson of the board, 444 
president, or vice president, and by the secretary or assistant secretary of the constituent 445 
reciprocal insurer's attorney-in-fact. The certificate of merger shall be signed by each 446 
other party to the merger by those persons required or authorized to execute the 447 
certificate of merger by the laws under which that party is organized, specifying for that 448 
party the provision of law or other basis for the authority of the signing persons. The 449 
certificate of merger shall set forth all of the following: 450 
 (A) The name, place of incorporation or organization, and the Secretary of State's 451 
file number, if any, of each party to the merger, separately identifying the disappearing 452 
parties and the surviving party. 453 
 (B) If the approval of the outstanding shares of a constituent corporation was 454 
required by Chapter 12 (commencing with Section 1200), a statement setting forth the 455 
total number of outstanding shares of each class entitled to vote on the merger and that 456 
the principal terms of the agreement of merger were approved by a vote of the number of 457 
shares of each class entitled to vote and the percentage vote required of each class. 458 
 (C) The future effective date or time, not more than 90 days subsequent to the 459 
date of filing of the merger, if the merger is not to be effective upon the filing of the 460 
certificate of merger with the office of the Secretary of State. 461 
 (D) A statement, by each party to the merger which is a domestic corporation not 462 
organized under this division, a foreign corporation, or an other business entity, of the 463 
statutory or other basis under which that party is authorized by the laws under which it is 464 
organized to effect the merger. 465 
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 (E) Any other information required to be stated in the certificate of merger by the 466 
laws under which each party to the merger is organized, including, if a domestic limited 467 
liability company is a party to the merger, subdivision (a) of Section 17552, if a domestic 468 
partnership is a party to the merger, subdivision (b) of Section 16915, and, if a domestic 469 
limited partnership is a party to the merger, subdivision (a) of Section 15678.4 or 470 
subdivision (a) of Section 15911.14. 471 
 (F) Any other details or provisions that may be desired. 472 
 Unless a future effective date or time is provided in a certificate of merger, in 473 
which event the merger shall be effective at that future effective date or time, a merger 474 
shall be effective upon the filing of the certificate of merger in the office of the Secretary 475 
of State and the several parties thereto shall be one entity. The surviving other business 476 
entity shall keep a copy of the agreement of merger at its principal place of business 477 
which, for purposes of this subdivision, shall be the office referred to in Section 17057 if 478 
a domestic limited liability company, at the business address specified in paragraph (5) of 479 
subdivision (a) of Section 17552 if a foreign limited liability company, at the office 480 
referred to in subdivision (a) of Section 16403 if a domestic general partnership, at the 481 
business address specified in subdivision (f) of Section 16911 if a foreign partnership, at 482 
the office referred to in subdivision (a) of Section 15614 or in subdivision (a) of Section 483 
15901.14 if a domestic limited partnership, or at the business address specified in 484 
paragraph (5) of subdivision (a) of Section 15678.4 or paragraph (3) of subdivision (a) of 485 
Section 15909.02 if a foreign limited partnership. Upon the request of a holder of equity 486 
securities of a party to the merger, a person with authority to do so on behalf of the 487 
surviving other business entity shall promptly deliver to that holder, a copy of the 488 
agreement of merger. A waiver by that holder of the rights provided in the foregoing 489 
sentence shall be unenforceable. If a domestic reciprocal insurer organized after 1974 to 490 
provide medical malpractice insurance is a party to the merger the agreement of merger 491 
or certificate of merger shall not be filed until there has been filed the certificate issued 492 
by the Insurance Commissioner approving the merger in accordance with Section 1555 of 493 
the Insurance Code. 494 
 (h) (1) A copy of an agreement of merger certified on or after the effective date by 495 
an official having custody thereof has the same force in evidence as the original and, 496 
except as against the state, is conclusive evidence of the performance of all conditions 497 
precedent to the merger, the existence on the effective date of the surviving party to the 498 
merger and the performance of the conditions necessary to the adoption of any 499 
amendment to the articles, if applicable, contained in the agreement of merger. 500 
 (2) For all purposes for a merger in which the surviving entity is a domestic other 501 
business entity and the filing of a certificate of merger is required by paragraph (2) of 502 
subdivision (g), a copy of the certificate of merger duly certified by the Secretary of State 503 
is conclusive evidence of the merger of the constituent corporations, either by themselves 504 
or together with the other parties to the merger, into the surviving other business entity. 505 
 (i) (1) Upon a merger pursuant to this section, the separate existences of the 506 
disappearing parties to the merger cease and the surviving party to the merger shall 507 
succeed, without other transfer, to all the rights and property of each of the disappearing 508 
parties to the merger and shall be subject to all the debts and liabilities of each in the 509 
same manner as if the surviving party to the merger had itself incurred them. 510 
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 (2) All rights of creditors and all liens upon the property of each of the constituent 511 
corporations and other parties to the merger shall be preserved unimpaired, provided that 512 
those liens upon property of a disappearing party shall be limited to the property affected 513 
thereby immediately prior to the time the merger is effective. 514 
 (3) Any action or proceeding pending by or against any disappearing corporation 515 
or disappearing party to the merger may be prosecuted to judgment, which shall bind the 516 
surviving party, or the surviving party may be proceeded against or substituted in its 517 
place. 518 
 (4) If a limited partnership or a general partnership is a party to the merger, 519 
nothing in this section is intended to affect the liability a general partner of a disappearing 520 
limited partnership or general partnership may have in connection with the debts and 521 
liabilities of the disappearing limited partnership or general partnership existing prior to 522 
the time the merger is effective. 523 
 (j) (1) The merger of domestic corporations with foreign corporations or foreign 524 
other business entities in a merger in which one or more other business entities is a party 525 
shall comply with subdivision (a) and this subdivision. 526 
 (2) If the surviving party is a domestic corporation or domestic other business 527 
entity, the merger proceedings with respect to that party and any domestic disappearing 528 
corporation shall conform to the provisions of this section.  If the surviving party is a 529 
foreign corporation or foreign other business entity, then, subject to the requirements of 530 
subdivision (c), and of Section 407 and Chapter 12 (commencing with Section 1200) and 531 
Chapter 13 (commencing with Section 1300), and, if applicable, corresponding 532 
provisions of the Nonprofit Corporation Law or the Consumer Cooperative Corporation 533 
Law, with respect to any domestic constituent corporations, Chapter 13 (commencing 534 
with Section 17600) of Title 2.5 with respect to any domestic constituent limited liability 535 
companies, Article 6 (commencing with Section 16601) of Chapter 5 of Title 2 with 536 
respect to any domestic constituent general partnerships, and Article 7.6 (commencing 537 
with Section 15679.1) of Chapter 3, and Article 11.5 (commencing with Section 538 
15911.20) of Chapter 5.5 of Title 2 with respect to any domestic constituent limited 539 
partnerships, the merger proceedings may be in accordance with the laws of the state or 540 
place of incorporation or organization of the surviving party. 541 
 (3) If the surviving party is a domestic corporation or domestic other business 542 
entity, the certificate of merger or the agreement of merger with attachments shall be 543 
filed as provided in subdivision (g) and thereupon, subject to subdivision (c) of Section 544 
110 or paragraph (2) of subdivision (g), as is applicable, the merger shall be effective as 545 
to each domestic constituent corporation and domestic constituent other business entity. 546 
 (4) If the surviving party is a foreign corporation or foreign other business entity, 547 
the merger shall become effective in accordance with the law of the jurisdiction in which 548 
the surviving party is organized, but, except as provided in paragraph (5), the merger 549 
shall be effective as to any domestic disappearing corporation as of the time of 550 
effectiveness in the foreign jurisdiction upon the filing in this state of a copy of the 551 
agreement of merger with an officers' certificate of each constituent foreign and domestic 552 
corporation and a certificate of merger of each constituent other business entity attached, 553 
which officers' certificates and certificates of merger shall conform to the requirements of 554 
paragraph (1) of subdivision (g). If one or more domestic other business entities is a 555 
disappearing party in a merger pursuant to this subdivision in which a foreign other 556 
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business entity is the surviving entity, a certificate of merger required by the laws under 557 
which that domestic other business entity is organized, including subdivision (a) of 558 
Section 15678.4, subdivision (a) of Section 15911.14, subdivision (b) of Section 16915, 559 
or subdivision (a) of Section 17552, as is applicable, shall also be filed at the same time 560 
as the filing of the agreement of merger. 561 
 (5) If the date of the filing in this state pursuant to this subdivision is more than 562 
six months after the time of the effectiveness in the foreign jurisdiction, or if the powers 563 
of a domestic disappearing corporation are suspended at the time of effectiveness in the 564 
foreign jurisdiction, the merger shall be effective as to the domestic disappearing 565 
corporation as of the date of filing in this state. 566 
 (6) In a merger described in paragraph (3) or (4), each foreign disappearing 567 
corporation that is qualified for the transaction of intrastate business shall by virtue of the 568 
filing pursuant to this subdivision, subject to subdivision (c) of Section 110, 569 
automatically surrender its right to transact intrastate business in this state. The filing of 570 
the agreement of merger or certificate of merger, as is applicable, pursuant to this 571 
subdivision, by a disappearing foreign other business entity registered for the transaction 572 
of intrastate business in this state shall, by virtue of that filing, subject to subdivision (c) 573 
of Section 110, automatically cancels the registration for that foreign other business 574 
entity, without the necessity of the filing of a certificate of cancellation. 575 
 (k)  A certificate that conforms to the requirements of this Section conforms to 576 
law for the purposes of Section 110. 577 
 578 
§ 1161 579 
 A certificate of conversion that conforms to the requirements of this Chapter 580 
conforms to law for the purposes of Section 110. 581 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Section 110(a) of the General Corporation Law (GCL) requires the Secretary of 
State (SoS) to file an instrument submitted for filing only if the instrument “conforms to law.”  
The GCL does not define the phrase “conforms to law.” 
 
This Resolution: The proposed amendments provide that a given instrument “conforms to law” if 
the instrument satisfies the requirements for the form of the instrument. 
 
The Problem:  Reviewing the substance of corporate instruments (substantive review) is 
expensive for the State of California, expensive for California businesses, fails to promote public 
policy, undermines the California General Corporation Law, and does not protect California 
shareholders. 
 
Expensive for California.  In 2005, thirty-four SoS staff members (9 attorneys, 16 document 
examiners, and 8 additional filers) were trained to review corporate filings. 
 
Expensive for California Businesses.  A corporation with complex articles is likely to have to 
submit amendments to its articles of incorporation multiple times to address SoS staff objections.  
SoS staff objections are often trivial, regularly increase the filer’s legal expenses, and delay 
closing of funding transactions and mergers. 
 
Does Not Promote Public Policy.  No legislator, academician, or commentator claims (a) that 
incorrectly drafted corporate instruments represent a serious social problem; (b) that a corporate 
instrument can prevail in a conflict with the GCL; or (c) that the courts are not an adequate 
remedy when conflicts arise.  The leading treatise on the GCL, Marsh’s California Corporation 
Law, includes extensive discussions of the public policies underlying different provisions of the 
GCL, but contains no discussion of substantive review. 
 
Undermines the California GCL.  Substantive review undermines the California GCL by 
encouraging California businesses to incorporate in other states (most notably Delaware).  Many 
if not most California corporate attorneys for corporations with multiple classes of stock would 
rather incorporate their clients in Delaware than risk the expense and embarrassment of delay 
associated with substantive review. 
 
Does Not Protect Shareholders.  The SoS routinely files corporate instruments that strip preferred 
shareholders of their liquidation preferences and dilute the holdings of common shareholders to a 
pittance.  The SoS makes no inquiry as to whether these actions are appropriate, or as to whether 
the corporation’s Board of Directors has satisfied its fiduciary obligations in approving the 
changes. 
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Not a Service.  Substantive review is not a government service.  The fact that the SoS has agreed 
to file a corporate document does not mean that the document does not violate the GCL.  The 
SoS’s findings are not binding on any court and have no value as precedent, even with respect to 
the SoS itself.  The SoS staff routinely objects to language it previously approved for filing. 
 
No Unintended Consequences.  No jurisdiction other than California reviews corporate 
instruments for substantive conformity to law.  There are no reports of problems arising in these 
other jurisdictions that substantive review solves at a reasonable cost.  There are no movements 
in other jurisdictions to implement substantive review. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACTS: Nelson D. Crandall, Enterprise Law 
Group, Inc. 4400 Bohannon Dr., Suite 280, Menlo Park, CA 94025-1041, 650-462-4700, 
ncrandall@enterpriselaw.com; Nina Yablok, 1313 N. Milpitas Blvd. Suite 155, Milpitas, CA 
95035, 408-955-9100, nina@buslaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Nelson D. Crandall 
 
COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
First, the resolution is unnecessary because the General Corporation Law, (and the Nonprofit 
Corporation Law, the Consumer Cooperative Corporation Law and the Limited Liability 
Company Law for that matter) has statutory procedures for filing documents when the submitter 
disagrees with the Secretary of State's determination that a document does not comply with law.  
Any document returned by the Secretary of State for non-compliance with law may be 
resubmitted to the Secretary of State accompanied by a written opinion of a member of The State 
Bar of California setting forth the reasons the document does comply with law and the Secretary 
of State is required to rely on the points and authorities in that opinion in its legal review.  
 
This issue is not new.  The express statutory duty of legal review by the Secretary of State was 
added to the law in 1929.  In 1977, the business corporation law was significantly revised and the 
legislative drafting committee considered removing statutory substantive review for many of the 
same reasons noted by the Proponent.  However, the drafting committee decided to retain the 
express duty of legal review and established the procedure described above.  Contrary to the 
Proponent's contention, the leading treatise on the General Corporation Law, Marsh’s California 
Corporations, contains several pages of discussion on this issue and the history of legal review 
by the Secretary of State.   
 
Second, substantive legal review of business entity documents submitted to the Secretary of State 
actually saves money for business and the state. As the Proponent points out, the Courts are the 
remedy when conflicts arise. Consider the increased cost of litigation to corporations, 
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shareholders and even the courts in litigating disputes that could have been avoided by 
substantive review by the Secretary of State. Having a handful of Secretary of State attorneys 
and document reviewers review the documents and provide detailed comments on problems prior 
to filing is far more cost-effective.   It is important to note that a very large percentage of the 
business entity documents received at the Secretary of State are drafted by laypersons and they 
benefit significantly from the legal review and comments included when a document is returned 
unfiled. To a lesser degree, attorneys benefit from the substantive review and comment as well.  
Many future problems are averted by substantive legal review.  
 
Lastly, Proponent's argument that substantive review of business entity documents undermines 
the General Corporation Law by encouraging businesses to incorporate in other states does not 
make sense.  The General Corporation is undermined, however, when we don't require or expect 
documents submitted to the Secretary of State to comply with that law.  By effectively 
eliminating substantive review of documents submitted under California law, this resolution 
itself would undermine California laws governing business entities.     
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RESOLUTION 05-03-08  
  
DIGEST  
Professional Corporations: Employee Stock Option Plan Trustees as Share Owners 
Amends Corporations Code sections 13406 and 13407 to allow professionally licensed trustees 
of Employee Stock Option Plans to own shares in professional corporations.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
Similar to Resolution 02-07-02, which was approved. 
  
Reasons:  
This resolution amends Corporations Code sections 13406 and 13407 to allow professionally 
licensed trustees of Employee Stock Option Plans to own shares in professional corporations.  
This resolution should be approved in principle because it would permit professional 
corporations to utilize Employee Stock Ownership Plans to obtain the same tax benefits in 
connection with the purchase of shares of deceased or retiring shareholders, as afforded other 
corporations. 
 
This resolution would add subdivision (d) to Corporations Code section 13406 and reference the 
same in section 13407, to allow for the issuance and transfer of shares in Professional 
Corporations to licensed professional persons serving as trustees of qualified Employee Stock 
Option Plan trusts, created to hold shares of the professional corporation.  The beneficiaries of 
the trusts, in order to qualify for the federal tax benefits, would all be employees of the 
professional corporation, including non-licensed and non-professional employees. Under Internal 
Revenue Code section 409, subdivision (e)(3), the voting power of such beneficiaries are limited 
to corporate mergers, consolidations, sales of all or substantially all of the corporation’s assets, 
recapitalizations, reclassifications, liquidations, and dissolutions. The day-to-day operations and 
activities of the professional corporations would still be conducted and governed only by 
licensed professionals. 
 
This resolution would allow non-licensed and non-professional persons to be owners of  shares 
in licensed professional corporations, but would limit their stockholder voting rights to matters 
that do not interfere with or lessen the protections afforded the public by the current professional 
licensing statutes, rules, and regulations. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code sections 13406 and 13407 to read as 
follows: 
 

§ 13406 1 
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 (a) Subject to the provisions of subdivision (b) and (d), shares of capital stock in 2 
a professional corporation may be issued only to a licensed person or to a person who is 3 
licensed to render the same professional services in the jurisdiction or jurisdictions in 4 
which the person practices, and any shares issued in violation of this restriction shall be 5 
void.  Unless there is a public offering of securities by a professional corporation or by a 6 
foreign professional corporation in this state, its financial statements shall be treated by the 7 
Commissioner of Corporations as confidential, except to the extent that such statements 8 
shall be subject to subpoena in connection with any judicial or administrative proceeding, 9 
and may be admissible in evidence therein.  No shareholder of a professional corporation 10 
or of a foreign professional corporation qualified to render professional services in this 11 
state shall enter into a voting trust, proxy, or any other arrangement vesting another person 12 
(other than another person who is a shareholder of the same corporation) with the authority 13 
to exercise the voting power of any or all of his or her shares, and any such purported 14 
voting trust, proxy or other arrangement shall be void. 15 
 (b) A professional law corporation may be incorporated as a nonprofit public 16 
benefit corporation under the Nonprofit Public Benefit Corporation Law under either of the 17 
following circumstances: 18 
 (1) The corporation is a qualified legal services project or a qualified support 19 
center within the meaning of subdivisions (a) and (b) of Section 6213 of the Business and 20 
Professions Code. 21 
 (2) The professional law corporation otherwise meets all of the requirements and 22 
complies with all of the provisions of the Nonprofit Public Benefit Corporation Law, as 23 
well as all of the following requirements: 24 
 (A) All of the members of the corporation, if it is a membership organization as 25 
described in the Nonprofit Corporation Law, are persons licensed to practice law in 26 
California. 27 
 (B) All of the members of the professional law corporation's board of directors 28 
are persons licensed to practice law in California. 29 
 (C) Seventy percent of the clients to whom the corporation provides legal 30 
services are lower income persons as defined in Section 50079.5 of the Health and Safety 31 
Code, and to other persons who would not otherwise have access to legal services. 32 
 (D) The corporation shall not enter into contingency fee contracts with clients. 33 
 (c) A professional law corporation incorporated as a nonprofit public benefit 34 
corporation that is a recipient in good standing as defined in subdivision (c) of 35 
Section 6213 of the Business and Professions Code shall be deemed to have satisfied all of 36 
the filing requirements of a professional law corporation under Sections 6161.1, 6162, and 37 
6163 of the Business and Professions Code. 38 
 (d)  Shares of capital stock in a professional corporation may be issued to a 39 
trustee, who is a licensed person or a person who is licensed to render the same 40 
professional services in the jurisdiction or jurisdictions in which the person practices, of a 41 
trust created to hold share of the professional corporation pursuant to an employee stock 42 
ownership plan meeting the requirements of Sections 401 and 409 of the Internal Revenue 43 
Code, as amended; provided all voting rights with respect to such shares, subject to the 44 
limitation set forth in Section 409(e)(3) of the Internal Revenue Code, as amended, shall be 45 
exercised in the sole discretion of a licensed person or a person who is licensed to render 46 
the same professional services in the jurisdiction or jurisdictions in which the person 47 
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practices and no person who is not a licensed person or a person who is licensed to render 48 
the same professional services in the jurisdiction or jurisdictions in which the person 49 
practices shall be entitled to any distribution of shares of capital stock of the professional 50 
corporation from any such trust. 51 
 52 
§ 13407 53 
 Shares in a professional corporation or a foreign professional corporation 54 
qualified to render professional services in this state may be transferred only to a licensed 55 
person, to a shareholder of the same corporation, to a person licensed to practice the same 56 
profession in the jurisdiction or jurisdictions in which the person practices, to a trustee 57 
permitted under subdivision (d) of section 13406 of the Corporations Code, or to a 58 
professional corporation, and any transfer in violation of this restriction shall be void, 59 
except as provided herein.   60 
 A professional corporation may purchase its own shares without regard to any 61 
restrictions provided by law upon the repurchase of shares, if at least one share remains 62 
issued and outstanding. 63 
 If a professional corporation or a foreign professional corporation qualified to 64 
render professional services in this state shall fail to acquire all of the shares of a 65 
shareholder who is disqualified from rendering professional services in this state or of a 66 
deceased shareholder who was, on his or her date of death, licensed to render professional 67 
services in this state, or if such a disqualified shareholder or the representative of such a 68 
deceased shareholder shall fail to transfer said shares to the corporation, to another 69 
shareholder of the corporation, to a person licensed to practice the same profession in the 70 
jurisdiction or jurisdictions in which the person practices, or to a licensed person, within 90 71 
days following the date of disqualification, or within six months following the date of 72 
death of the shareholder, as the case may be, then the certificate of registration of the 73 
corporation may be suspended or revoked by the governmental agency regulating the 74 
profession in which the corporation is engaged. In the event of such a suspension or 75 
revocation, the corporation shall cease to render professional services in this state. 76 
 Notwithstanding any provision in this part, upon the death or incapacity of a 77 
dentist, any individual named in subdivision (a) of Section 1625.3 of the Business and 78 
Professions Code may employ licensed dentists and dental assistants and charge for their 79 
professional services for a period not to exceed 12 months from the date of death or 80 
incapacity of the dentist. The employment of licensed dentists and dental assistants shall 81 
not be deemed the practice of dentistry within the meaning of Section 1625 of the Business 82 
and Professions Code, provided that all of the requirements of Section 1625.4 of the 83 
Business and Professions Code are met. If an individual listed in Section 1625.3 of the 84 
Business and Professions Code is employing licensed persons and dental assistants, then 85 
the shares of a deceased or incapacitated dentist shall be transferred as provided in this 86 
section no later than 12 months from the date of death or incapacity of the dentist. 87 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law:  Restricts ownership of shares of a professional corporation to licensed persons in 
the profession for which the corporation was formed. 
 
This Resolution:  Authorizes share ownership by an employee stock ownership plan (ESOP) 
trust where the trustees are licensed persons and distributions to non-licensed person are required 
to be in cash. 
 
The Problem:  Current state law makes the considerable benefits of an ESOP authorized under 
Federal tax law unavailable to owners and employees of professional corporations.  These 
benefits include providing tax deferred retirement income to all employees and facilitating 
ownership succession by providing a tax advantaged mechanism to purchase shares of the 
corporation from retiring owners.  This resolution would extend to professionals the same 
benefits currently available to owners of other types of businesses.  Professional corporations 
would continue to only be under the control of licensed persons and only licensed persons would 
be entitled to receive distributions in the form of stock.  All distributions to non-licensed persons 
would be made solely in cash.   
 
Under current law, funds used by a professional corporation to repurchase shares of a retiring 
shareholder are not deductible as a business expense.  As a consequence, monies earned to 
repurchase shares from a retiring shareholder are first taxed at the corporate level and then 
subject to tax again upon receipt by the retiring shareholder.  Amounts contributed to an ESOP to 
purchase shares from a retiring shareholder are tax deductible to the corporation.  Under Federal 
Internal Revenue Code section 409(e)(3), a plan may limit the right of participants to direct the 
voting of plan shares to only corporate mergers, consolidations, sales of all or substantially all of 
the corporation's assets, recapitalizations, reclassifications, liquidations, and dissolutions.  Thus, 
trustees who would be limited to licensed persons, would exercise sole and absolute control over 
the election of directors and all aspects of running the professional business. 
 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Blanchard, Krasner 
& French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice:  (858) 551-2440; 
fax: (858) 551-2434; email:  bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Bob Blanchard 
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RESOLUTION 05-04-2008 
 
DIGEST:  
Business & Professions Code: Funeral Services Interest Charges 
Amends Business & Professions Code section 7685 to require written disclosure of the terms of 
interest charges where funerals are paid for in installments. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.  
 
Reasons: 
This resolution amends Business & Professions Code section 7685 to require written disclosure 
of the terms of interest charges where funerals are paid for in installments.  This resolution 
should be approved in principle because state consumer protection interests favor disclosure of 
credit and financing terms.   
 
Federal Truth in Lending Laws require the disclosure of credit terms according to a standard 
formula so that consumers can compare different credit sources directly.  Regulation Z, the 
regulation promulgated pursuant to the Truth in Lending Act (TILA), requires disclosure of “any 
charge payable directly or indirectly by the consumer and imposed directly or indirectly by the 
creditor as an incident to or condition of the extension of credit.”  If a funeral home charges for 
the extension of credit over a period of installments, TILA disclosures must be made under 
federal law.  However, proponents argue that funeral establishments do not comply with federal 
disclosure laws and state laws regulating the funeral industry fail to specifically require 
disclosure of funeral financing interest charges to consumers.   
 
Because adoption of the proposed resolution would protect consumers from confusion as to what 
charges are involved in financing funerals, Section 7685 should be amended to require 
disclosure.  For all these reasons, this resolution should be approved in principle. 
 
This resolution is related to 05-05-2008. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend the California Business and Professions Code § 7685 to read as follows: 
 

§ 7685 1 
 (a) Every funeral director shall provide to any person, upon beginning discussion 2 
of prices or of the funeral goods and services offered, a written or printed list containing, 3 
but not necessarily limited to, the price for professional services offered, which may  4 
include the funeral director's services, the preparation of the body, the use of facilities, 5 
and the use of automotive equipment. All services included in this price or prices shall 6 



be enumerated. A written notice shall be provided to the person that interest may be added 7 
to the funeral services contract for the services offered if the funeral services contract if 8 
paid in installment payments.  The interest rate shall be enumerated over the course of the 9 
installment contract. 10 
 (b) The list shall also include a statement indicating that the survivor of the 11 
deceased who is handling the funeral arrangements, or the responsible party, is entitled to 12 
receive, prior to the drafting of any contract, a copy of any preneed agreement that has 13 
been signed and paid for, in full or in part, by or on behalf of the deceased, and that is in 14 
the possession of the funeral establishment. 15 
 (c) The funeral director shall also provide a statement on that list that gives the 16 
price range for all caskets offered for sale. 17 

The funeral director shall also provide a written statement or list that, at a 18 
minimum, specifically identifies a particular casket or caskets by price and by thickness of 19 
metal, or type of wood, or other construction, interior and color, in addition to other casket 20 
identification requirements under Title 16, Code of Federal Regulations, Part 453 and any 21 
subsequent version of this regulation, when a request for specific information on a casket 22 
or caskets is made in person by any individual. Prices of caskets and other identifying 23 
features such as thickness of metal, or type of wood, or other construction, interior and 24 
color, in addition to other casket identification requirements required to be given over the 25 
telephone by Title 16, Code of Federal Regulations, Part 453 and any subsequent version 26 
of this regulation, shall be provided over the telephone, if requested. 27 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: San Fernando Valley Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: There is no notice that interest charges may be added to a pre-need funeral 
services contract or to a funeral services contract if paid in installment payments.  
 
This Resolution: This resolution would provide for a structure wherein the consumer would be 
notified, in writing, that interest charges would be added to a funeral services contract if the 
funeral services contract is paid in installment payments.  This resolution would educate the 
consumer as to the interest rate over the course of the funeral services contract.    
 
The Problem: Currently, funeral services contracts itemize the costs for: funeral director’s 
funeral director's time and services, the use of the facilities, the preparation of the body and other 
professional services, the use of automotive and other necessary equipment to move and 
transport the body, the casket, the outside receptacle, clothing if necessary, or to dress the body, 
flowers, cemetery or crematory charges, newspaper notices, clergy honorarium, transcripts, 
telegrams, long distance telephone calls, and  music.   However, there is no requirement that 
interest charges, if applicable, be made aware to the consumer.   Often, funeral services contracts 
have a listing of the items purchased and then a grand total with a payment plan for those who 
cannot afford to pay the entire balance in full.  However, there is no indication as to any interest 
charged or the interest rate charged, nor is it required to indicate so on the funeral services 
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contract.  Consumers may not even be aware that they are paying interest over the course of the 
funeral services contract.   This resolution would require that a notice be provided to the 
consumer to advise that interest may be added to the funeral services contract and what rate may 
be charged for the interest. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patricia L. McCabe, Law Offices of Patricia 
L. McCabe, 7100 Hayvenhurst Avenue, Suite 314, Van Nuys, CA 91406, plmccabe@aol.com 
(818) 907-9726. 
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 05-05-2008 
 
DIGEST 
Business & Professions Code: Funeral Services Interest Charges 
Amends Business & Professions Code section 7685.2 to require written disclosure of the terms 
of interest charges where a funeral services contract is paid in installments. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History 
No similar resolution found.   
 
Reasons 
This resolution amends Business & Professions Code section 7685.2 to require written disclosure 
of the terms of interest charges where a funeral services contract is paid in installments.  This 
resolution should be approved in principle because truth in lending and consumer protection laws 
favor disclosure of credit and financing terms.   
 
Truth in Lending Laws require the disclosure of credit terms according to a standard formula so 
that consumers can compare different credit sources directly.  Regulation Z, the regulation 
promulgated pursuant to the Truth in Lending Act (TILA), requires disclosure of “any charge 
payable directly or indirectly by the consumer and imposed directly or indirectly by the creditor 
as an incident to or condition of the extension of credit.”  If a funeral home charges for the 
extension of credit over a period of installments, under TILA disclosures must be made under 
federal law.  However, proponents argue that laws regulating the funeral industry fail to 
specifically require disclosure of interest and charges connected with financing funeral services.   
 
Adoption of this proposed resolution would protect consumers from confusion as to what 
charges are involved in financing funeral services, by amending Section 7685.2 to require 
disclosure of the same.   
 
This resolution is related to 05-04-2008. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommend that legislation be sponsored to 
amend the California Business and Professions Code § 7685.2 to read as follows: 
 

§ 7685.2 1 
 (a) No funeral director shall enter into a contract for furnishing services or 2 
property in connection with the burial or other disposal of human remains until he or she 3 
has first submitted to the potential purchaser of those services or property a written or 4 
printed memorandum containing the following information, provided that information is 5 
available at the time of execution of the contract:  6 
 (1) The total charge for the funeral director's services and the use of his or her 7 
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facilities, including the preparation of the body and other professional services, and the 8 
charge for the use of automotive and other necessary equipment.  9 
 (2) An itemization of charges for the following merchandise as selected: the casket, 10 
an outside receptacle, and clothing.  11 
 (3) An itemization of fees or charges and the total amount of cash advances made 12 
by the funeral director for transportation, flowers, cemetery or crematory charges, 13 
newspaper notices, clergy honorarium, transcripts, telegrams, long distance telephone calls, 14 
music, and any other advances as authorized by the purchaser.  15 
 (4) An itemization of all interest charges and fees which will be added to bill of 16 
sale or which will be added to the total charges not otherwise indicated in the funeral 17 
contract. 18 
 (4)(5) An itemization of any other fees or charges not included above.  19 
 (5)(6) The total of the amount specified in paragraphs (1) to (4) (6), inclusive.  20 
 If the charge for any of the above items is not known at the time the contract is 21 
entered into, the funeral director shall advise the purchaser of the charge therefor, within a 22 
reasonable period after the information becomes available. All prices charged for items 23 
covered under §§ 7685 and 7685.1 shall be the same as those given under such sections.  24 

[Subdivisions (b) – (c) remain unchanged.]25 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: San Fernando Valley Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: There is no law governing any itemization of any interest charges for funeral 
services contract. 
 
This Resolution: This resolution would provide for a structure wherein the interest charges added 
to a funeral services contract would be itemized so that the consumer is aware of the total 
amount to be paid over the lifetime of the contract.    
 
The Problem: Currently, funeral services contracts itemize the costs for: funeral director’s 
funeral director's time and services, the use of the facilities, the preparation of the body and other 
professional services, the use of automotive and other necessary equipment to move and 
transport the body, the casket, the outside receptacle, clothing if necessary, or to dress the body, 
flowers, cemetery or crematory charges, newspaper notices, clergy honorarium, transcripts, 
telegrams, long distance telephone calls, and  music.   However, there is no requirement that 
interest charges, if applicable, be made aware to the consumer.   Often, funeral services contracts 
have a listing of the items purchased and then a grand total with a payment plan for those who 
cannot afford to pay the entire balance in full.  However, there is no indication as to any interest 
charged or the interest rate charged, nor is it required to indicate so on the funeral services 
contract.   This resolution would require that the funeral services contract list any interest or fees 
added to the contract. 
 
IMPACT STATEMENT: 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patricia L. McCabe, Law Offices of Patricia 
L. McCabe, 7100 Hayvenhurst Avenue, Suite 314, Van Nuys, CA 91406, plmccabe@aol.com 
(818) 907-9726. 
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 06-01-08 
  
DIGEST 
Small Claims Court:  Attorney’s Fees on Appeal 
Amends Code of Civil Procedure section 116.780 to increase the maximum amount of attorney’s 
fees which may be awarded by the Superior Court on an appeal from a Small Claims Court 
judgment from $150 to $1000. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
Similar to Resolution 9-07-03, recommending an increase in the jurisdiction of Small Claims 
courts to $10,000, which was approved. 
  
Reasons:  
This resolution amends Code of Civil Procedure section 116.780 to increase the maximum 
amount of attorney’s fees awarded on appeal from a Small Claims Court judgment. This 
resolution should be approved in principle because this code section has not been amended since 
1991 and in order to serve the purpose for which it is intended, the allowable amount should be 
increased. 
 
The amount of attorney’s fees which the Superior Court may currently award on an appeal from 
a Small Claims Court judgment is $150.  This resolution would increase that amount to $1,000.  
Since the cost of attorney services has risen a great deal in the last 17 years, and $1,000 might 
only pay for a few hours of attorney time, this is a reasonable increase. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 116.780 to read as follows: 
 

§116.780 1 
 (a) The judgment of the superior court after a hearing on appeal is final and not 2 
appealable. 3 
 (b) Article 6 (commencing with Section 116.610) on judgments of the small claims 4 
court applies to judgments of the superior court after a hearing on appeal, except as 5 
provided in subdivisions (c) and (d). 6 
 (c) For good cause and where necessary to achieve substantial justice between the 7 
parties, the superior court may award a party to an appeal reimbursement of (1) attorney's 8 
fees actually and reasonably incurred in connection with the appeal, not exceeding one 9 
hundred fifty dollars ($150) one thousand dollars ($1000), and (2) actual loss of earnings 10 
and expenses of transportation and lodging actually and reasonably incurred in connection 11 
with the appeal, not exceeding one hundred fifty dollars ($150). 12 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:  Code of Civil Procedure section 116.780, subdivision (c) provides that a 
prevailing party on a small claims appeal is eligible, upon a finding by the court of good cause 
and if necessary to achieve substantial justice, the sum of one hundred fifty dollars ($150) for 
attorney’s fees actually and reasonably incurred in connection with the appeal.  Wow! $150. 
 
This Resolution: Would increase the maximum amount of attorney’s fees available to a 
prevailing party in a small claims appeal to one thousand dollars.   
 
The Problem:  In 1991, some sixteen years ago, the Legislature increased the attorney’s fees 
available to a prevailing party on a small claims appeal from fifteen dollars (yes, $15) to one 
hundred fifty dollars ($150).  There has been no change since then.  Proponent submits that 
regardless of jurisdiction, $150 is simply not a reasonable maximum for representation of a 
litigant in a small claims appeal, as it represents two thirds to one half of a plausible hourly rate 
for an attorney in general practice in California, and preparation for and appearance at a small 
claims hearing could easily consume two to four hours of attorney time.  Recognizing that the 
general goal is to have litigants represent themselves, if the intention is to provide relief for the 
necessity of obtaining counsel on appeal, that relief should be meaningful.   
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Deborah F. Bayus, 1901 Camino Vida Roble, 
Suite 110, Carlsbad, CA 92008 (760) 918-9283 
 
RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 06-02-08 
  
DIGEST 
Rules of Court:  Service of Two-Sided Copies 
Amends rule 2.102 of the California Rules of Court to permit service of two-sided copies of 
documents. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution recommends amendment of rule 2.102 of the California Rules of Court to permit 
service of two-sided copies of documents.  This resolution should be approved in principle 
because it would save paper and allow for more environmentally conscious use of resources.  
 
Rule 2.102 of the California Rules of Court presently requires that all papers served or filed in 
trial court proceedings must be printed or reproduced on one-sided pages.  This resolution would 
continue to require that all documents filed with a court be printed only on one-sided pages, but 
would permit service copies of said documents to be printed on both sides of each page.  In fact, 
at present, many Judicial Council form documents are preprinted on two-sides of each page. 
 
This change will conserve substantial amounts of paper, storage and filing space, to say nothing 
of trees, and will be of great benefit to the environment. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council of California amend California Rules of Court, rule 2.102 to read as follows: 
 

Rule 2.102 1 
 On papers filed with the court, only one side of each page may be used.  On papers 2 
served on other parties or their counsel of record, copies may be made so as to use both 3 
sides of each page.4 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires all “papers” served or filed in trial court proceedings to be printed or 
reproduced on one-sided copies. 
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This Resolution:  Would permit parties to save paper by serving double-sided copies on other 
parties and counsel. 
 
The Problem:  Litigation practice is consuming far too much paper.  In most cases, the bulk of 
paper is used on service copies.  In cases with multiple parties, the problem grows 
proportionately.  Many actions, such as toxic tort litigation or class actions, have dozens of 
involved parties and law firms and require voluminous filings and discovery documents, leading 
in turn to even greater wastes of paper.  Moreover, many law firms simply do not have sufficient 
space in their files to maintain all these documents. 
 
The simple solution is to halve the amount of paper needed for service copies by allowing 
service copies to be double-sided.  This is a sure-fire means of reducing paper consumption and 
preserving filing space.  Virtually any copying machine can make two-sided copies.  However, 
for those practices that do not have double-sided copying means available, the provision would 
be permissive rather than mandatory. 
 
IMPACT STATEMENT: 
 
This resolution would not affect any other rule, statute, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office, 2370 
Market Street • No. 133, San Francisco, CA 94114, telephone (415) 682-9785, fax (866) 640-
3918, email appeals [at] jimweixel.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION 06-03-08 
  
DIGEST 
Rules of Court:  Courtesy Copy to Court of Documents to be Judicially Noticed 
Amends rule 3.1306 of California Rules of Court to require courtesy copies of large documents 
of which judicial notice is sought to be provided to the court. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution recommends that the Judicial Council amend rule 3.1306 of California Rules of 
Court to require courtesy copies of large documents of which judicial notice is sought to be 
provided to the court.  This resolution should be approved in principle because it will make the 
work of the state trial courts more efficient by providing the reviewing judge with hard copies of 
large documents of which it is being requested to take judicial notice. 
  
California Rules of Court, rule 3.1306, presently requires that courtesy copies be furnished to the 
court only of those documents which are not part of a file in the court in which the matter is 
being heard. This resolution would require courtesy copies also be furnished the court of any 
document exceeding 25 pages or exhibits that exceed 50 pages.  
 
This change is necessary in order to provide courts with sufficient hard copies of documents 
under consideration which are or may be impractical to understand or comprehend if available 
solely online as will occur upon the further implementation of the statewide California Case 
Management System (“CCMS”).  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend Rule 3.1306 of the California Rules of Court, to read as follows:  
 

§ 3.1306 1 
 (a) Restrictions on oral testimony.  Evidence received at a law and motion hearing 2 
must be by declaration or request for judicial notice without testimony or cross-3 
examination, unless the court orders otherwise for good cause shown.  4 
 (b) Request to present oral testimony.  A party seeking permission to introduce oral 5 
evidence, except for oral evidence in rebuttal to oral evidence presented by the other party, 6 
must file, no later than three court days before the hearing, a written statement stating the 7 
nature and extent of the evidence proposed to be introduced and a reasonable time estimate 8 
for the hearing. When the statement is filed less than five court days before the hearing, the 9 
filing party must serve a copy on the other parties in a manner to assure delivery to the 10 
other parties no later than two days before the hearing.  11 
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 (c) Judicial notice.  A party requesting judicial notice of material under Evidence 12 
Code Sections 452 or 453 must provide the court and each party with a copy of the 13 
material, if the material is not part of a file in the court in which the matter is being heard.  14 
If the material is part of a file in the court in which the matter is being heard, and is a 15 
document exceeding 25 pages, or exhibits that exceed 50 pages, the party must: 16 
  (1) Specify in writing the part of the court file sought to be judicially noticed; and 17 
 (2) Make arrangements with the clerk to have the file in the courtroom at the time 18 
of the hearing. Provide a courtesy copy to the judge. 19 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing law: A party requesting judicial notice of material under Evidence Code Sections 452 or 
453 must provide each party with a copy of the material, unless if the material is part of a file in 
the court in which the matter is being heard.  In that case, the party need not provide the court 
with a copy, but must specify in writing the part of the court file sought to be judicially noticed; 
and  make arrangements with the clerk to have the file in the courtroom at the time of the 
hearing.  
 
This Resolution: Would minimize the distinction between documents which are already part of a 
court file and other judicially noticeable documents, which are not part of the court file, by 
requiring the party requesting judicial notice to provide courtesy copies of large documents of 
which it requests judicial notice to the court. 
 
The Problem: The Administrative Office of the Courts is implementing a new, uniform, 
statewide California Case Management System (“CCMS”).  Among the changes being 
implemented are the elimination of hard copies of documents and court files.  All civil case 
documents filed with a court are being scanned into the computer database and will be accessible 
to the court and the public only as electronic versions.  The hard copies are discarded, after 
scanning. 
 Two trial courts have been selected as “guinea pigs” to be the first in the state to  
implement the CCMS system.  The Sacramento Superior Court is one of the two courts first 
implementing CCMS.   
 There are occasions, for example a motion for reconsideration of an order on a motion for 
summary adjudication, when the documents in the court’s computer  “file”, of which judicial 
notice is requested, are voluminous, as they include long briefs and bulky exhibits.   Even a dual 
screen computer for the judge and court staff, lacks sufficient space to simultaneously refer to the 
earlier filed motion, opposition, reply, separate statements and supporting evidence.  Scanned 
documents lack the required exhibit tabs, which simplify the court’s initial review of bulky 
exhibits.   
 This proposed amendment is based upon the local rule in the U.S.D.C. for the Eastern 
District of California, which is already paperless, which requires courtesy copies be provided for 
the judge of all documents which exceed 25 pages, or exhibits that exceed 50 pages.   
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 This proposed amendment would make the work of the state trial courts more efficient, 
by requiring that a courtesy copy of voluminous court documents, of which judicial notice is 
requested, be submitted by counsel to the court with the request for judicial notice. 
 
IMPACT STATEMENT: 
 
This Resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: Joan A. Jernegan, Sacramento Superior Court, 
720 Ninth Street, Sacramento, California 95814 (916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan 
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RESOLUTION 06-04-2008 
 
DIGEST 
Small Claims Services: Prohibit from County District Attorneys’ Offices 
Amends Code of Civil Procedure section 116.940 to prohibit small claims advisory services from 
being located in or provided by District Attorneys’ offices. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 116.940 to prohibit small claims 
advisory services from being located in or provided by District Attorneys’ offices.  This 
resolution should be approved in principle because it discourages the appearance of any conflicts 
of interest between a small claims litigant who was or is a criminal defendant prosecuted by the 
same District Attorney’s office. 
 
While this situation is rare, by locating a small claims advisory services office within a District 
Attorney’s Office, it may pose a hardship or barrier for potential small claims litigants who may 
seek those services from the same District Attorney’s office that was or is prosecuting that 
litigant in a criminal matter.  Existing law specifies that the services be administered in a manner 
that avoids creating an actual or perceived conflict of interest (Code Civ. Proc. §116.940 (d)) but 
does not provide guidance in any situation that might give rise to such a real or perceived 
conflict.  Most small claims advisory services are located in the county court or the county 
department of consumer affairs, practices that are more likely to avoid the appearance of any 
such conflict. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to amend Code of Civil Procedure Section 116.940 as follows: 
 

§116.940. 1 
 (a) Except as otherwise provided in this section or in rules adopted by the Judicial 2 
Council, which are consistent with the requirements of this section, the characteristics of 3 
the small claims advisory service required by Section 116.260 shall be determined by each 4 
county in accordance with local needs and conditions. 5 
 (b) Each advisory service shall provide the following services: 6 
 (1) Individual personal advisory services, in person or by telephone, and by any 7 
other means reasonably calculated to provide timely and appropriate assistance. The topics 8 
covered by individual personal advisory services shall include, but not be limited to, 9 
preparation of small claims court filings, procedures, including procedures related to the 10 
conduct of the hearing, and information on the collection of small claims court judgments. 11 
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 (2) Recorded telephone messages may be used to supplement the individual 12 
personal advisory services, but shall not be the sole means of providing advice available in 13 
the county. 14 
 (3) Adjacent counties may provide advisory services jointly. 15 
 (c) In any county in which the number of small claims actions filed annually is 16 
1,000 or less as averaged over the immediately preceding two fiscal years, the county may 17 
elect to exempt itself from the requirements set forth in subdivision (b). This exemption 18 
shall be formally noticed through the adoption of a resolution by the board of supervisors. 19 
If a county so exempts itself, the county shall nevertheless provide the following minimum 20 
advisory services in accordance with rules adopted by the Judicial Council: 21 
 (1) Recorded telephone messages providing general information relating to small 22 
claims actions filed in the county shall be provided during regular business hours. 23 
 (2) Small claims information booklets shall be provided in the court clerk's office 24 
of each superior court, the county administrator' s office, other appropriate county offices, 25 
and in any other location that is convenient to prospective small claims litigants in the 26 
county. 27 
 (d) The advisory service shall operate in conjunction and cooperation with the 28 
small claims division, and shall be administered so as to avoid the existence or appearance 29 
of a conflict of interest between the individuals providing the advisory services and any 30 
party to a particular small claims action or any judicial officer deciding small claims 31 
actions.  The advisory service shall not be located in, or provided by, a District Attorney’s 32 
office. 33 
  (e) Advisers may be volunteers, and shall be members of the State Bar, law 34 
students, paralegals, or persons experienced in resolving minor disputes, and shall be 35 
familiar with small claims court rules and procedures. Advisers may not appear in court as 36 
an advocate for any party. 37 
 (f) Advisers, including independent contractors, other employees, and volunteers 38 
have the immunity conferred by Section 818.9 of the Government Code with respect to 39 
advice provided as a public service on behalf of a court or county to small claims litigants 40 
and potential litigants under this chapter. 41 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild: Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law requires that counties provide small claims advisory services to 
the public, and further requires that the services be administered in a manner that avoids creating 
the existence or appearance of a conflict of interest.  However, the existing law does not specify 
any situation that would create a real or apparent conflict of interest. 
 
This Resolution: Would modify existing law by prohibiting District Attorneys' offices from 
providing or housing small claims advisory services. 
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The Problem: In most counties, the small claims advisor is part of the court or a county 
department of consumer affairs.  However, in rare instances (e.g., Ventura County), the small 
claims advisor is located within the District Attorney’s office.  This may occur, for example, 
when the District Attorney has significant political clout with the county board of supervisors, 
and seeks to have the funding allocated for the small claims advisor (a portion of all small claims 
court filing fees within the county) directed to the Office of the District Attorney. 
 
Locating the small claims advisor in a District Attorney's office creates a particular problem 
when the small claims litigant is a current or former criminal defendant and does not feel 
comfortable seeking assistance in the office that is or was prosecuting him or her. 
  
IMPACT STATEMENT: 
 
This proposed resolution affects Code of Civil Procedure Section 116.260, Government Code 
Section 818.9 and Rule 3.2120 of the California Rules of Court. 
 
AUTHORS AND/OR PERMANENT CONTACT: Author:  Lisa Jaskol and Tina L. Rasnow, 
Ventura County Superior Court, Self-Help Legal Access Center, 800 South Victoria Avenue, 
Room 400, Ventura, CA 93009/(805)654-3879, tina.rasnow@ventura.courts.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Tina L. Rasnow  
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RESOLUTION 06-05-2008 
 
 
 
 
 
 
 
 
 
 

 
 

WITHDRAWN 
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RESOLUTION 06-06-08 
  
DIGEST 
Rules of Court: Timely Filing by Overnight Delivery of Documents in Writ Proceedings. 
Amends California Rules of Court, rule 8.25 to provide that overnight delivery of documents in 
original appellate proceedings is timely, except as the court may otherwise direct. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends California Rules of Court, rule 8.25 to provide that overnight delivery of 
documents in original appellate proceedings is timely, except as the court may otherwise direct.  
This resolution should be approved in principle because it makes the rule permitting overnight 
delivery for the filing of documents in original appellate proceedings consistent with the rule 
governing other appellate filings.  
  
California Rules of Court, rule 3.1306, presently allows as timely filed appellate briefs, rehearing 
petitions and answers to rehearing petitions which are sent by priority or express mail or 
delivered to an overnight delivery service before the time to file has expired. This resolution 
would expand that rule to include any document permitted or required to be filed in original 
proceedings in appellate courts, other than the initial filing. It also allows the court to direct 
otherwise on a case by case basis.  
 
There is no reason to continue to treat filings of subsequent documents in writ proceedings in 
appellate courts differently from appellate proceedings. 
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON APPELLATE COURTS 
APPROVE IN PRINCIPLE 

 
Under rule 8.25(b) of the California Rules of Court, an appellate brief, a petition for rehearing, 
an answer to a petition for rehearing, a petition for review, an answer to a petition for review, or 
a reply to an answer to a petition for review is timely if the time to file it has not expired on the 
date of a) its mailing by priority or express mail as shown on the postmark or the postal receipt; 
or b) its delivery to a common carrier promising overnight delivery as shown on the carrier's 
receipt.  Rule 8.25(b)(4) currently provides that these provisions do not apply to original 
proceedings.  Under this resolution, the provisions would apply to any document permitted or 
required to be filed in an original proceeding, other than the initial filing, except as the court may 
otherwise direct.  The State Bar of California’s Committee on Appellate Courts supports this 
resolution for the reasons articulated by the proponent. 
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This position is only that of the State Bar of California’s Committee on Appellate Courts.  
This position has not been adopted by the State Bar’s Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Rules of Court, rule 8.25 as follows: 
 

Rule 8.25. Service and filing 1 
 (a) Service 2 
 (1) Before filing any document , a party must serve, by any method permitted by 3 
the Code of Civil Procedure, one copy of the document on the attorney for each party 4 
separately represented, on each unrepresented party, and on any other person or entity 5 
when required by statute or rule. 6 
 (2) The party must attach to the document presented for filing a proof of service 7 
showing service on each person or entity required to be served under (1). The proof must 8 
name each party represented by each attorney served. 9 
 (b) Filing 10 
 (1) A document is deemed filed on the date the clerk receives it. 11 
 (2) Except as provided in (3) and (4), a filing is not timely unless the clerk receives 12 
the document before the time to file it expires. 13 
 (3) A brief, a petition for rehearing, an answer to a petition for rehearing, a petition 14 
for review, an answer to a petition for review, or a reply to an answer to a petition for 15 
review is timely if the time to file it has not expired on the date of: 16 
 (A) Its mailing by priority or express mail as shown on the postmark or the postal 17 
receipt; or, 18 
 (B) Its delivery to a common carrier promising overnight delivery as shown on the 19 
carrier's receipt. 20 
 (4)  Any document permitted or required to be filed in an original proceeding, other 21 
than the initial filing, is timely as provided in subdivision (3) except as the court may 22 
otherwise direct. 23 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing law: Under rule 8.25, California Rules of Court, an appellate brief is timely if it is sent 
by priority or express mail or delivered to an overnight delivery service before the time to file the 
brief has expired.  The rule applies to rehearing petitions and answers to rehearing petitions, 
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petitions for review in the California Supreme Court, answers to petitions for review and replies 
to answers to petitions for review.  Any of these documents is timely filed if sent by priority or 
express mail or delivered to an overnight carrier on the day it is due in the clerk’s office. 
 
This resolution: Would amend the rule to include filings in original appellate proceedings—for 
example, a preliminary opposition to a writ petition, return to an OSC or alternative writ or a 
reply to a return.  The amendment would not apply to a writ petition or other initial filing in an 
original appellate proceeding, which would still have to be physically filed with the appellate 
court clerk within the allowed time.  The amendment would permit the court to require physical 
delivery to the clerk by a specific date. 
 
The problem: Under rule 8.25, briefs and similar documents are considered timely filed if sent by 
priority or express mail or delivered to an overnight service, such as UPS or Federal Express on 
or before the date when the document is due.  The rule does not, however, apply to documents 
filed in original appellate proceedings, such as a petition for writ of mandate or prohibition.  A 
preliminary opposition, return to an order to show cause or alternative writ, or a reply to a return, 
must still be physically delivered to the clerk’s office on or before the due date. 
 There is good reason to require the initial document in original appellate proceeding, 
usually a petition for extraordinary writ, to be physically filed with the clerk within the time 
allowed.  Filing a writ petition is akin to filing a notice of appeal.  Just as a notice of appeal must 
be physically filed before expiration of the time to appeal, so should a writ petition be physically 
filed before expiration of any time provided by statute or rule. 
 But, if the court agrees to hear the petition, there is no apparent justification for not 
allowing parties to file subsequent documents the same way that briefs may be filed in an appeal, 
sending the document on the due date by priority or express mail or delivering it to an overnight 
service. 
 The proposed amendment cures this anomalous treatment of documents filed in appellate 
writ proceedings. 
 In cases where the appellate court must act very quickly, it may be appropriate to require 
actual physical delivery to the clerk by the due date.  The proposed amendment, therefore, order 
actual delivery to the clerk, providing that a document may be filed by priority or express mail or 
delivery to an overnight service “except as the court may otherwise direct.” 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 980 Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 
441-5810 fax.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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RESOLUTION 06-07-2008 
DIGEST 
Judicial Nominees: Mandatory Disclosure of Not Qualified Rating 
Amends Government Code section 12011.5 to require the State Bar, when the Governor has 
appointed a judge who has been found not qualified, to make that fact public. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 12011.5 to require the State Bar, when the 
Governor has appointed a judge who has been found not qualified, to make that fact public.  This 
resolution should be disapproved because it could unfairly harm a candidate for judicial office by 
not allowing him or her to bow out of an appointment based on a “not qualified” finding. 
 
The resolution appears to assume that potential appointees know their ratings before they are 
appointed, but the language of the statute does not bear this assumption out.  The current statute 
requires a “designated agency” of the State Bar to review potential judicial appointees, and to 
provide the Governor with a confidential rating of a candidate as “exceptionally well qualified,” 
“well qualified,” “qualified” or “not qualified.”  But the statute requires that the rating be kept 
confidential, and disclosed only to the Governor.  While the statute allows the designated agency 
to disclose to the potential appointee “the subject matter of substantial and credible adverse 
allegations received regarding the candidate’s health, physical or mental condition, or moral 
turpitude” (subdivision (e)), it does not make any provision for disclosure of the rating to the 
potential appointee.  Rather, the only notice occurs in subdivision (f), which allows (but does not 
require) the State Bar to make public the “not qualified” rating of a person “the Governor has 
appointed” (i.e., someone no longer merely a “potential appointee”).  Subdivision (f) allows this 
disclosure, however, only after the State Bar has provided “due notice” to the appointee of its 
intention to do so.  In effect, this allows an appointee to bow out and avoid potential public 
humiliation. 
 
This resolution would make such disclosures mandatory, and would eliminate the notice 
provision.  Because the statute does not provide a potential appointee with any other notice of his 
or her rating, this means the potential appointee would find out about his or her “not qualified” 
rating only once it was made public.  If there is a real concern that the State Bar may choose not 
to make public the fact that an appointee has been rated “not qualified” for political or 
professional reasons, the statute should be amended so that the designated agency of the State 
Bar can disclose to any “potential appointees” the fact that they have been rated “not qualified.”  
If the potential appointee then chooses to remain in the running despite this notice and is 
appointed by the Governor, mandatory disclosure of the “not qualified” rating would be justified. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12011.5 to read as follows: 
 

§12011.5 1 
(a) In the event of a vacancy in a judicial office to be filled by appointment of the 2 

Governor, or in the event that a declaration of candidacy is not filed by a judge and the 3 
Governor is required under subdivision (d) of Section 16 of Article VI of the Constitution 4 
to nominate a candidate, the Governor shall first submit to a designated agency of the 5 
State Bar of California the names of all potential appointees or nominees for the judicial 6 
office for evaluation of their judicial qualifications. 7 

(b) The membership of the designated agency of the State Bar responsible for 8 
evaluation of judicial candidates shall consist of attorney members and public members 9 
with the ratio of public members to attorney members determined, to the extent practical, 10 
by the ratio established in Sections 6013.4 and 6013.5 of the Business and Professions 11 
Code. It is the intent of this subdivision that the designated agency of the State Bar 12 
responsible for evaluation of judicial candidates shall be broadly representative of the 13 
ethnic, gender, and racial diversity of the population of California and composed in 14 
accordance with Sections 11140 and 11141 of the Government Code. The further intent 15 
of this subdivision is to establish a selection process for membership on the designated 16 
agency of the State Bar responsible for evaluation of judicial candidates under which no 17 
member of that agency shall provide inappropriate, multiple representation for purposes 18 
of this subdivision. 19 

(c) Upon receipt from the Governor of the names of candidates for judicial office 20 
and their completed personal data questionnaires, the State Bar shall employ appropriate 21 
confidential procedures to evaluate and determine the qualifications of each candidate 22 
with regard to his or her ability to discharge the judicial duties of the office to which the 23 
appointment or nomination shall be made. Within 90 days of submission by the Governor 24 
of the name of a potential appointee for judicial office, the State Bar shall report in 25 
confidence to the Governor its recommendation whether the candidate is exceptionally 26 
well qualified, well qualified, qualified, or not qualified and the reasons therefor, and 27 
may report, in confidence, other information as the State Bar deems pertinent to the 28 
qualifications of the candidate. 29 

(d) In determining the qualifications of a candidate for judicial office, the State 30 
Bar shall consider, among other appropriate factors, his or her industry, judicial 31 
temperament, honesty, objectivity, community respect, integrity, health, ability, and legal 32 
experience. The State Bar shall consider legal experience broadly, including, but not 33 
limited to, litigation and nonlitigation experience, legal work for a business or nonprofit 34 
entity, experience as a law professor or other academic position, legal work in any of the 35 
three branches of government, and legal work in dispute resolution. 36 

(e) The State Bar shall establish and promulgate rules and procedures regarding 37 
the investigation of the qualifications of candidates for judicial office by the designated 38 
agency. These rules and procedures shall establish appropriate, confidential methods for 39 
disclosing to the candidate the subject matter of substantial and credible adverse 40 
allegations received regarding the candidate's health, physical or mental condition, or 41 
moral turpitude which, unless rebutted, would be determinative of the candidate's 42 
unsuitability for judicial office. No provision of this section shall be construed as 43 
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requiring that any rule or procedure be adopted that permits the disclosure to the 44 
candidate of information from which the candidate may infer the source, and no 45 
information shall either be disclosed to the candidate nor be obtainable by any process 46 
that would jeopardize the confidentiality of communications from persons whose opinion 47 
has been sought on the candidate's qualifications. 48 

(f) All communications, written, verbal, or otherwise, of and to the Governor, the 49 
Governor's authorized agents or employees, including, but not limited to, the Governor's 50 
Legal Affairs Secretary and Appointments Secretary, or of and to the State Bar in 51 
furtherance of the purposes of this section are absolutely privileged from disclosure and 52 
confidential, and any communication made in the discretion of the Governor or the State 53 
Bar with a candidate or person providing information in furtherance of the purposes of 54 
this section shall not constitute a waiver of the privilege or a breach of confidentiality. 55 

(g) If the Governor has appointed a person to a trial court who has been found not 56 
qualified by the designated agency, the State Bar may shall promptly make public this 57 
fact after due notice to the appointee of its intention to do so, but that notice or disclosure 58 
shall not constitute a waiver of privilege or breach of confidentiality with respect to 59 
communications of or to the State Bar concerning the qualifications of the appointee. 60 

(h) If the Governor has nominated or appointed a person to the Supreme Court or 61 
court of appeal in accordance with subdivision (d) of Section 16 of Article VI of the 62 
California Constitution, the Commission on Judicial Appointments may invite, or the 63 
State Bar's governing board or its designated agency may submit to the commission its 64 
recommendation, and the reasons therefor, but that disclosure shall not constitute a 65 
waiver of privilege or breach of confidentiality with respect to communications of or to 66 
the State Bar concerning the qualifications of the nominee or appointee. 67 

(i) No person or entity shall be liable for any injury caused by any act or failure to 68 
act, be it negligent, intentional, discretionary, or otherwise, in the furtherance of the 69 
purposes of this section, including, but not limited to, providing or receiving any 70 
information, making any recommendations, and giving any reasons therefor. As used in 71 
this section, the term "State Bar" means its governing board and members thereof, the 72 
designated agency of the State Bar and members thereof, and employees and agents of 73 
the State Bar. 74 

(j) At any time prior to the receipt of the report from the State Bar specified in 75 
subdivision (c) the Governor may withdraw the name of any person submitted to the 76 
State Bar for evaluation pursuant to this section. 77 

(k) No candidate for judicial office may be appointed until the State Bar has 78 
reported to the Governor pursuant to this section, or until 90 days have elapsed after 79 
submission of the candidate's name to the State Bar, whichever occurs earlier. The 80 
requirement of this subdivision shall not apply to any vacancy in judicial office occurring 81 
within the 90 days preceding the expiration of the Governor' s term of office, provided, 82 
however, that with respect to those vacancies and with respect to nominations pursuant to 83 
subdivision (d) of Section 16 of Article VI of the California Constitution, the Governor 84 
shall be required to submit any candidate's name to the State Bar in order to provide an 85 
opportunity, if time permits, to make an evaluation. 86 

(l) Nothing in this section shall be construed as imposing an additional 87 
requirement for an appointment or nomination to judicial office, nor shall anything in this 88 
section be construed as adding any additional qualifications for the office of a judge. 89 
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(m) The Board of Governors of the State Bar shall not conduct or participate in, or 90 
authorize any committee, agency, employee, or commission of the State Bar to conduct 91 
or participate in, any evaluation, review, or report on the qualifications, integrity, 92 
diligence, or judicial ability of any specific justice of a court provided for in Section 2 or 93 
3 of Article VI of the California Constitution without prior review and statutory 94 
authorization by the Legislature, except an evaluation, review, or report on potential 95 
judicial appointees or nominees as authorized by this section. 96 

The provisions of this subdivision shall not be construed to prohibit a member of 97 
the State Bar from conducting or participating in an evaluation, review, or report in his or 98 
her individual capacity. 99 

(n) (1) Notwithstanding any other provision of this section, on or before March 1, 100 
2007, and on or before March 1 of each year thereafter, all of the following shall occur: 101 

(A) The Governor shall collect and release, on an aggregate statewide basis, all of 102 
the following: 103 

(i) Demographic data provided by all judicial applicants relative to ethnicity, race, 104 
and gender. 105 

(ii) Demographic data relative to ethnicity, race, and gender as provided by all 106 
judicial applicants, both as to those judicial applicants who have been and those who 107 
have not been submitted to the State Bar for evaluation. 108 

(iii) Demographic data relative to ethnicity, race, and gender of all judicial 109 
appointments or nominations as provided by the judicial appointee or nominee. 110 

(B) The designated agency of the State Bar responsible for evaluation of judicial 111 
candidates shall collect and release both of the following on an aggregate statewide basis: 112 

(i) Statewide demographic data provided by all judicial applicants reviewed 113 
relative to ethnicity, race, gender, and areas of legal practice and employment. 114 

(ii) The statewide summary of the recommendations of the designated agency of 115 
the State Bar by ethnicity, race, gender, and areas of legal practice and employment. 116 

(C) The Administrative Office of the Courts shall collect and release the 117 
demographic data provided by justices and judges described in Article VI of the 118 
California Constitution relative to ethnicity, race, and gender, by specific jurisdiction. 119 

(2) Any demographic data disclosed or released pursuant to this subdivision shall 120 
disclose only aggregated statistical data and shall not identify any individual applicant, 121 
justice, or judge. 122 

(o) If any provision of this section other than a provision relating to or providing 123 
for confidentiality or privilege from disclosure of any communication or matter, or the 124 
application of the provision to any person or circumstances, is held invalid, the remainder 125 
of this section to the extent it can be given effect, or the application of the provision to 126 
persons or circumstances other than those as to which it is held invalid, shall not be 127 
affected thereby, and to this extent the provisions of this section are severable. If any 128 
other act of the Legislature conflicts with the provisions of this section, this section shall 129 
prevail. 130 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
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STATEMENT OF REASONS: 
 
Existing Law: Makes a disclosure of the “not qualified” rating of a person appointed to a trial 
court discretionary with the State Bar Board of Governors. This creates the possibility of non-
disclosure based on political considerations or personal regard for the appointee. 
 
This Resolution: Would require disclosure in all instances, in the public interest. Inasmuch as the 
discretion would be removed from the Board of Governors, a forewarning to the appointee 
would serve no purpose inasmuch as dissuasion would no longer be a possibility. Such a change 
would foreseeably deter the offering of such appointments by the Governor’s Office or the 
acceptance of such appointments by candidates. It would remove the prospect of political 
bargaining with the State Bar for conferring of benefits in exchange for non-disclosure. 
 
The Problem: Whether the State Bar reveals that a person who has been appointed by the 
governor to a Superior Court judgeship was rated “not qualified” by the Commission on Judicial 
Nominees Evaluation is left to chance, whim, or varying attitudes of Board of Governors’ 
members from year to year. The board might also be subject to pressures in some instances not to 
make a public disclosure which, in all instances, would be detrimental to the governor. At a time 
when the Legislature has passed a dues bill and it is before the governor for signature or veto, 
displeasing the governor might seem politically unwise. Disclosure would, however, deter the 
making of bad appointments, and maintaining a judiciary of a high caliber should not be 
influenced by political considerations. The public interest would in all instances be served by 
disclosure, while the current law creates discretion which could in some instances be exercised to 
keep secret from the public that which it should know. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jo-Ann W. Grace, 210 South Spring Street, 
Los Angeles, CA 90012, (213) 628-4384, fax (213) 680-9467, jo-ann@mnc.net 
 
RESPONSIBLE FLOOR DELEGATE: Jo-Ann W. Grace 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The mandatory disclosure rule of a "not qualified" rating could be extremely detrimental to a 
judicial nominee.  As presently structured, the nomination process allows a nominee to appeal a 
determination of "not qualified," and allows the State Bar the flexibility to reconsider a 
determination as to the nominee's qualifications based upon evidence received in the appeal.  
This resolution should be disapproved because it fails to provide adequate protection to judicial 
nominees in the event of an error in the initial decision of the individual's qualifications.   
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RESOLUTION 07-01-2008 
 
DIGEST 
Sex Equity in Education: Reporting Requirements.  
Adds Education Code section 253.1 to require school superintendents to submit an annual report 
on 20 school districts reviewed for compliance with the Sex Equity in Education Act.    
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Education Code section 253.1 to require school superintendents to submit 
an annual report on 20 school districts reviewed for compliance with the Sex Equity in Education 
Act.  This resolution should be disapproved because the statute already provides for an annual 
report of each district’s compliance with the Act, and an additional report would waste scarce 
department resources. 
 
Under the Sex Equity in Education Act (Education Code section 250, et seq.), school districts 
must submit to the State Department of Education annual compliance reports.  Section 253, 
subdivision (a) of the Code requires documentation of compliance in the annual Coordinated 
Compliance Review Manual completed by the Superintendent of Public Instruction and provided 
to the school district.  Subdivision (b) requires the superintendent to annually review 20 school 
districts for compliance as specified in subdivision (a).  The results of the 20 school district 
review must be included in the Annual Coordinated Compliance Review Manual.  To require the 
superintendent to provide a separate report is ill-advised, given budgetary constraints already 
facing the Department of Education. 
 
As written, section 253, subdivision (c) already provides that the superintendent and the 
department shall only be required to implement the provisions of section 253 in fiscal years in 
which sufficient funds have been appropriated for those purposes.  This resolution would 
therefore deplete rather than save Department of Education resources without producing a 
comparable benefit. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 253.1 of the Education Code to read as follows: 
 

§253.1 1 
 Following the Superintendent of Public Instruction’s annual review of 20 school 2 
districts, the Superintendent shall submit a written report to the Office of Equity within the 3 
Department of Education.  The written report shall describe whether each school district 4 
reviewed was in compliance with the Sex Equity in Education Act.  In the event the school 5 
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district was out of compliance, the report shall specify the areas that were out of 6 
compliance. 7 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento. Co-Sponsors include: California Women 
Lawyers, Orange County Women Lawyers Association and Sacramento County Bar Association. 
  
STATEMENT OF REASONS:  
 
Existing Law:  The Sex Equity in Education Act (Education Code sections 221.5 et. seq. and 
sections 66250 et. seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary schools (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport.  Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities.   
  
Compliance with the Sex Equity in Education Act (“Act”) is left to the individual school 
districts.  Section 253 of the Education Code requires Superintendents of schools to conduct an 
annual review of 20 school districts.   
 
This Resolution: This resolution would require Superintendents to report findings of their annual 
review of 20 school districts as to the Sex Equity in Education Act to the Office of Equity. 
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement.  Currently, section 253 of the Education Code requires that 
superintendents review 20 school districts on an annual basis regarding compliance with sex 
discrimination laws.  This resolution simply adds the requirement that superintendents report 
their findings relating to compliance with the Sex Equity in Education Act to the Office of 
Equity within the Department of Education (“Department”).  This resolution would save 
substantial Department resources, time and effort.  The Office of Equity could use the 
information to assist specific school districts with compliance issues.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, (916) 441-2430, 
fax: (916) 442-6664, mlewis@wilkefleury.com . 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis  



07-01-1 

RESOLUTION 07-01-2008 
 
DIGEST 
Sex Equity in Education: Reporting Requirements.  
Adds Education Code section 253.1 to require school superintendents to submit an annual report 
on 20 school districts reviewed for compliance with the Sex Equity in Education Act.    
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 253.1 of the Education Code to read as follows: 
 

§253.1 1 
 Pursuant to the provisions of Section 253, the Superintendent of Public 2 
Instruction’s Annual Coordinated Compliance Review Manual shall describe whether each 3 
school district reviewed was in compliance with the Sex Equity in Education Act, and 4 
where a district is out of compliance, state specifically the areas that were out of 5 
compliance.  A copy of the Annual Coordinated Compliance Review Manual shall be 6 
provided to an appropriate designee within the Department of Education. 7 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento. Co-Sponsors include: California Women 
Lawyers, Orange County Women Lawyers Association and Sacramento County Bar Association. 
  
STATEMENT OF REASONS:  
 
Existing Law:  The Sex Equity in Education Act (Education Code sections 221.5 et. seq. and 
sections 66250 et. seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary schools (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport.  Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities.   
  
Compliance with the Sex Equity in Education Act (“Act”) is left to the individual school 
districts.  Section 253 of the Education Code requires Superintendents of schools to conduct an 
annual review of 20 school districts.   
 
This Resolution: This resolution would require Superintendents to report findings of their annual 
review of 20 school districts as to the Sex Equity in Education Act to the Office of Equity. 
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement.  Currently, section 253 of the Education Code requires that 
superintendents review 20 school districts on an annual basis regarding compliance with sex 
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discrimination laws.  This resolution simply adds the requirement that superintendents report 
their findings relating to compliance with the Sex Equity in Education Act to the Office of 
Equity within the Department of Education (“Department”).  This resolution would save 
substantial Department resources, time and effort.  The Office of Equity could use the 
information to assist specific school districts with compliance issues.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, (916) 441-2430, 
fax: (916) 442-6664, mlewis@wilkefleury.com . 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis  
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RESOLUTION 07-02-2008 
 
DIGEST 
Legislators: Reform of Term Limits 
Amends Article IV, Section 2 of the California Constitution to provide a mechanism whereby 
legislators may return to the Legislature four years after the completion of their last term.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 05-13-06 and 05-14-06, and same as resolution 05-11-06. 
 
Reasons: 
This resolution amends Article IV, Section 2 of the California Constitution to provide a 
mechanism whereby legislators may return to the Legislature four years after the completion of 
their last term.  This resolution should be approved in principle because it gives citizens the 
option of voting to return good, termed-out persons to the Legislature. 
 
Term limits enacted by Proposition 140 were intended to break the hold of career politicians on 
the Legislature and to stimulate more citizens to run for office.  It was intended to limit the 
disproportionate accumulation of power based on longevity.  The measure instituted a lifetime 
ban after a Senator served 8 years, and a member of the Assembly served 6 years.  One 
unintended consequence of term limits is that it deprives the state of the knowledge and 
experience of good legislators.  
 
Since 1992, fifteen states have enacted term limits: six of those states, including California, with  
lifetime term limits; and nine of those states with consecutive term limits.  Since that time, six of 
those same states have eliminated their term limits altogether.  Most states with consecutive term 
limits allow service for a number of years in one chamber before the legislator may serve in the 
other.  After a set period, the clock resets, and the member can run again.  This resolution seeks 
to convert California’s lifetime ban to a consecutive term limit.  The member would have to wait 
four years before seeking re-election. 
 
Requiring legislators to wait four years before seeking re-election breaks the hold of career 
politicians and allows new citizens to run for office.  This resolution would help diversify the 
level of experience in the Legislature by allowing seasoned lawmakers to return to the 
Legislature after four years.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Association recommends 
that the California Constitution, Article IV, Section 2 be amended to read as follows: 
 

Article IV, §2 1 



 (a)  The Senate has a membership of 40 Senators elected for 4-year terms, 20 to 2 
begin every 2 years.  No Senator may serve more than 2 consecutive terms.  The Assembly 3 
has a membership of 80 members elected for 2-year terms.  No member of the Assembly 4 
may serve more than 3 consecutive terms.  No person who has served 14 consecutive years 5 
in the Legislature shall be again eligible for membership in either the Senate or the 6 
Assembly until the passage of four years from the completion of the last term to which that 7 
person was elected. 8 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Imposes a lifetime ban on any person who serves three terms in the Assembly or 
two terms in the Senate from ever serving in that body again. 
 
This Resolution: Provides a mechanism for interested individuals to return to the Legislature.  
Term limits were enacted to break the hold of incumbents on re-election.  This proposal requires 
legislators to sit out the length of a full term in the Senate before being eligible to run for the 
Legislature.   
 
The Problem: No other state goes as far as our state, and it is likely California voters did not 
intend a lifetime ban on former members seeking election when they enacted term limits..  As a 
result, there is a constant turnover in the makeup of the Legislature and a loss of institutional 
memory.  Governance of the largest state in the nation is continuously placed in the hands of 
amateurs.   
 
This Resolution was approved in principle by the CDCBA in 2006 as Resolution 05-11-06, but a 
clerical error on the web site identified it as withdrawn. 
 
IMPACT STATEMENT: 
 
This resolution does not affect other laws, statutes or rules of procedure. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Howard Wayne, 110 West A Street, Suite 
1100, San Diego, California 92101, p: 619-525-4244; f: 619-645-2012 email: 
Howard.Wayne@doj.ca.gov. 
 
RESPONSIBLE FLOOR DELEGATE: Howard Wayne 
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RESOLUTION 07-03-2008 
 
DIGEST 
Torture and Abuse: Enforcement of Prohibitions 
Encourages U.S. adherence to existing laws against using torture. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution encourages U.S. adherence to existing laws against using torture.  This resolution 
should be approved in principle because it is consistent with the duty of each member of 
CDCBA to support and defend the Constitution of the United States and the principles on which 
it is founded. 
 
This resolutions urges the California Congressional Delegation to “memorialize and advise the 
United States Senate, and the House of Representatives, and appropriate persons and agencies 
within the Executive Branch” that we must honor the words and meaning of the Constitution of 
the United States, the Geneva Conventions, the Convention Against Torture and the Uniform 
Declaration of Human Rights.  While there are some who have interpreted the words of the 
Constitution and the other enumerated documents to allow “a little torture” or “torture in limited 
circumstances,” generally speaking, “We, the people” are against torture in any of its forms.  
Simple humanity requires no less.  As attorneys who have sworn (or affirmed) to support and 
defend the Constitution, it is our responsibility to remind our leaders that it is not acceptable to 
abandon the law “a little” or “under limited circumstances.” 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates urges the California Congressional Delegation to 
memorialize and advise the United States Senate, and the House of Representatives, and 
appropriate persons and agencies within the Executive Branch, that the Conference urges 
America faithfully and broadly so enforce the letter and spirit of all American constitutional and 
statutory provisions, and all international treaties and conventions, prohibiting torture and abuse 
against all detainees anywhere. 
 
PROPONENT: National Lawyers Guild, Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
This Resolution: This resolution seeks to eliminate captive torture and abuse, but not by 
changing any of the terms of our Constitution, the Geneva Conventions, the Convention Against 
Torture, or any other enactment.  Rather, we must turn our country back toward actual and 
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conscientious enforcement and administration of these same salutary enactments, and away from 
lapses and failures of the past several years.   
 We have condoned and even required extreme and excessive interrogative pressures on 
powerless captives.  These are virtually unprecedented.  Our government should be urged to seek 
full enforcement of cited laws. 
   
Existing Law: A number of sturdy legal enactments on torture exist.  These cover interrogations 
of detainees in connection with our Middle Eastern activities. 
 (1)  High among these is our Constitution’s Eighth Amendment against inflicting cruel 
and unusual punishment; and 
 (2)  The Geneva Conventions, especially common article III outlawing, for all persons 
captured in an armed conflict, “cruel treatment, torture [and] outrages upon personal dignity, in 
particular, humiliation and degrading treatment;” and 
 (3)  The international Convention against Torture, entered into by America, banning 
similar conduct; and 
 (4)  The United States Torture Statute, 18 U.S.C., Section 2340, a codification of the 
Convention Against Torture; and  
 (5)  The United States Code of Military Justice, forbidding inter alia cruelty and 
mistreatment. 
 Despite all of these, there has been substantial torture and abuse in interrogation of 
prisoners held by Americans in the Iraq and Afghanistan conflicts. 
 
The Problem: Our laws against torture are all too often unenforced. 
 America suffers thereby in stature and world repute.  Its military men and women suffer 
too, and are in danger of retaliation or capture.  
For our present (but then only prospective) attorney general to say, as he did before the Judiciary 
Committee, that he could not determine if waterboarding was torture, was at best disingenuous. 
 Other tortures and abuses of detainees, usually in combination, include physical assaults; 
prolonged sleep deprivation; enforced nakedness; continuous extreme loud noises and grating 
music; use of threatening dogs; exposure to cold; stress positions; condoned rape; sexual 
humiliation and death threats to detainees or family; and on and on.  High level denials or 
redefining torture become insignificant in light of contrary facts and directives within 
government documents. 
 The American Bar Association, as early as 2004, takes a strong position against torture, 
which 
 “…condemns any use of torture or other cruel, inhuman or degrading treatment or 
punishment upon persons within the custody or under the physical control of the United States 
government (including its contractors)….” The Torture Papers (Cambridge University Press), 
edited by Karen Goldberg and Joshua Dratel, 1132, 1132-1164 (ABA resolution and useful 
report). 
 Many hundreds of detainees appear to have been tortured and abused. 
 Torture is not only legally and morally wrong, but generally valueless or detrimental in 
interrogation.  The CIA itself has said that patient reasonable questioning works better.  Many 
detainees know no secrets anyhow; and that most people under torture will give much 
information, of intense unreliability. 
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IMPACT STATEMENT: 
 
The laws, statutes and rules affected by this resolution are: U.S. Constitution; Eight Amendment; 
Convention against Torture; Geneva Convention; Common  Article III; U.S. Torture Statute – 18 
U.S.C. Section 2340; U.S. Code of Military Justice.  None of the laws would need to be changed.  
The impact would be entirely positive, as the resolution seeks to advance better and stronger 
administration and enforcement of these anti-torture laws by the United States government. 
 
AUTHOR AND/OR PERMANENT CONTACT: Larry Steinberg, 10573 W. Pico Boulevard, 
#210, Los Angeles, CA 90064, (310) 451-9077, Lawsteinberg@yahoo.com. 
 
RESPONSIBLE FLOOR DELEGATE: Larry Steinberg and Tina Louise Rasnow 
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RESOLUTION 07-04-2008 
 
DIGEST 
Damages: Victims of Torture 
Adds Civil Code section 52.6 to allow monetary damages for victims of torture. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Civil Code section 52.6 to allow monetary damages for victims of torture.  
This resolution should be disapproved because it targets government agents and employees who 
are immunized from such claims while serving in their official capacities, it is overly broad in its 
scope and reach, and it fails to address properly the idea of providing a civil remedy for criminal 
conduct. 
 
This resolution focuses on the “consent or acquiescence of a public official or other person 
acting in an official capacity” in “an act by which severe pain or suffering, whether physical or 
mental, is intentionally inflicted on a person for such purposes as obtaining [ ] information or a 
confession….”  In doing so, the resolution fails to provide a realistic civil remedy related to 
criminal conduct.  The resolution does not take into account the immunity of such employees of 
the government.  Moreover, the breadth and scope of the resolution make it unmanageable.  By 
defining the tortious conduct so broadly, the proponent’s effort to target agents of the Central 
Intelligence Agency and other government officials misses its objective and may be interpreted 
also to include local, state and federal law enforcement and agency personnel, subjecting 
potentially hundreds of thousands of people to the risk of being sued under this resolution. 
 
While the idea of providing a civil remedy born of criminal conduct is consistent with California 
jurisprudence, this resolution is not crafted to likely accomplish that purpose. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code section 52.6 to read as follows: 
 

§52.6  1 
 (a) A victim of torture, as defined as any act by which severe pain or suffering, 2 
whether physical or mental, is intentionally inflicted on a person for such purposes as 3 
obtaining from him or her or a third person information or a confession, punishing him for 4 
an act he or she or a third person has committed or is suspected of having committed, or 5 
intimidating or coercing him or a third person, or for any reason based on discrimination of 6 
any kind, when such pain or suffering is inflicted by or at the instigation of or with the 7 
consent or acquiescence of a public official or other person acting in an official capacity, 8 
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may bring a civil action for actual damages, compensatory damages, punitive damages, 9 
injunctive relief, any combination of those, or any other appropriate relief. A prevailing 10 
plaintiff may also be awarded attorney's fees and costs.  11 
 (b) In addition to the remedies specified herein, in any action under subdivision (a), 12 
the plaintiff may be awarded up to three times his or her actual damages or twenty-five 13 
thousand dollars ($25,000) per act of torture, whichever is greater. In addition, punitive 14 
damages may also be awarded upon proof of the defendant's malice, oppression, fraud, or 15 
duress in committing the act of torture.  16 
 (c) An action brought pursuant to this section shall be commenced within seven 17 
years of the date of the last act of torture, or if the victim was a minor when the last act of 18 
torture against the victim occurred, within eight years after the date the plaintiff attains the 19 
age of majority.  20 
 (d) If a person entitled to sue is under a disability at the time the cause of action 21 
accrues, so that it is impossible or impracticable for him or her to bring an action, then the 22 
time of the disability is not part of the time limited for the commencement of the action. 23 
Disability will toll the running of the statute of limitation for this action.  24 
 (1) Disability includes being a minor, insanity, imprisonment, or other incapacity or 25 
incompetence.  26 
 (2) The statute of limitations shall not run against an incompetent or minor plaintiff 27 
simply because a guardian ad litem has been appointed. A guardian ad litem's failure to 28 
bring a plaintiff's action within the applicable limitation period will not prejudice the 29 
plaintiff's right to do so after his or her disability ceases.  30 
 (3) A defendant is estopped to assert a defense of the statute of limitations when the 31 
expiration of the statute is due to conduct by the defendant inducing the plaintiff to delay 32 
the filing of the action, or due to threats made by the defendant causing duress upon the 33 
plaintiff.  34 
 (4) The suspension of the statute of limitations due to disability, lack of knowledge, 35 
or estoppel applies to all other related claims arising out of the torture situation. 36 
  (5) The running of the statute of limitations is postponed during the pendency of 37 
any criminal proceedings against the victim. 38 
  (e) The running of the statute of limitations may be suspended where a person 39 
entitled to sue could not have reasonably discovered the cause of action due to 40 
circumstances resulting from the torture, such as psychological trauma, cultural and 41 
linguistic isolation, and the inability to access services. 42 
  (f) A prevailing plaintiff may also be awarded reasonable attorney's fees and 43 
litigation costs including, but not limited to, expert witness fees and expenses as part of the 44 
costs. 45 
  (g) Any restitution paid by the defendant to the victim shall be credited against any 46 
judgment, award, or settlement obtained pursuant to this section. Any judgment, award, or 47 
settlement obtained pursuant to an action under this section shall be subject to the 48 
provisions of Section 13963 of the Government Code. 49 
  (h) Any civil action filed under this section shall be stayed during the pendency of 50 
any criminal action arising out of the same occurrence in which the claimant is the victim. 51 
As used in this section, a “criminal action” includes investigation and prosecution, and is 52 
pending until a final adjudication in the trial court, or dismissal. 53 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Currently, a victim of torture may only bring traditionally common law causes of 
action, such as battery, assault, or false imprisonment. There is no cause of action specifically 
addressing torture nor is there any cause of action which provides specific damages in a situation 
where damages will often be difficult, if not impossible to quantify.  
 
Additionally, the current definition of torture, as set forth in CA Penal Code § 206, is under 
inclusive. It is inadequate in that it requires “great bodily injury” which means “a substantial 
physical injury and ignores the mental and emotional suffering that may be inflicted on victims 
of torture. The definition of torture included in this statute conforms to the definition used in the 
United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment. In other words, this definition conforms to international law. 
 
This Resolution: Would create a private cause of action in California against any individual who 
participates in torturing any person 
 
The Problem: This statute is necessary because it has become apparent that agents of the Central 
Intelligence Agency and other government officials have engaged in the torture of foreign 
detainees and others through the use of “waterboarding” and similar intolerable and horrific 
methods. The Department of Justice and even the President of the United States have refused to 
categorize this conduct as illegal activity or, for that matter, take any action to address or remedy 
this embarrassment to our nation. We are a society of laws and when an intolerable situation 
such as this arises, we, as lawyers, must act to create legislation which will prevent and remedy 
these atrocities.  
 
The United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment forbids torture under any circumstances and does not allow the 
prohibition to be derogated even in conditions of national emergency. The United States is a 
signatory to this Convention and it has been ratified by the US Senate. Under the United States 
Constitution, treaties ratified by the Senate are considered law.  
 
Individuals have a duty to refuse to engage in any illegal activity, even if they are agents of the 
government and ordered by a superior to do so. This statute will hold those individuals liable for 
a breach of this fundamentally important duty to refuse to participate in activity that is both 
illegal and shocking to the national conscience. It will provide these individuals a financial 
deterrent to participating in the torturing of another human being, which may prove to be 
effective where a criminal deterrent has not been. 
 
IMPACT STATEMENT 
 
This resolution will not affect any other law, statute or rule.   
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AUTHOR AND/OR PERMANENT CONTACT:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; 415-453-4740 phone; 
415-453-3740 fax; e-mail; larryaorgan@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Simply put, this resolution would impose treble damages up to twenty-five thousand dollars 
($25,000) against a public official in his/her individual capacity if the official obtained a 
“confession” by the use of “severe pain or suffering whether physical or mental”.   This 
resolution makes no attempt to define “severe pain or suffering” but makes it clear that the pain 
can be exclusively “mental” pain.  On this basis alone it should be rejected.     
 
The author of this resolution states that it “will not affect any other law, statue or rule.”  
However, it seems clear that this resolution will affect the laws and rules regarding the 
interrogation of suspects by local law enforcement.   Local law enforcement routinely questions 
suspects during the course of the investigation.  The law allows police officers to “trick” the 
suspects into making a confession.  These tricks often take the form of representations that they 
have been identified by witnesses as the perpetrator, that scientific evidence links them to the 
crime, and that it will go easier on them if they confess.  If this resolution were enacted it would 
be ripe for all prisoners who confessed to bring civil suits against the interrogating officers.  The 
proposed penalty of treble damages up to twenty five thousand dollars ($25,000), along with the 
prospect of having to hire their own counsel, realistically may have a chilling effect on legitimate 
law enforcement efforts.  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution should be disapproved because it is vague and overbroad both as to what 
constitutes torture and who may enforce the remedies included in the statute.  Read literally, the 
resolution authorizes the remedy to be pursued for actual and punitive damages in the California 
courts, even though those actions have no relationship to the State of California.  It also purports 
to include a wide range of claims that are not torture, and are more appropriately addressed 
through existing remedies, i.e., assault and battery.  Not only would the proposed resolution 
impose a substantial economic burden upon the California courts, but it may well discourage 
companies or individuals from entering California or doing business in the State, for fear of 
becoming subject to this ambiguous statute.   
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
Although our delegation certainly does not condone torture, neither can it support this proposed 
addition to the Civil Code, for the following reasons: 
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Proposed Section 52.6 is vague: The proposed statute does not define what would constitute 
“severe mental pain or suffering.”  It is unclear whether this would this be equivalent to the 
“severe emotional distress” required for an intentional infliction of emotional distress claim, or 
whether some other standard is contemplated.  Because the conduct that will violate the statute 
has not been carefully defined, treble damages or a $25,000.00 penalty is too harsh. 
 
Proposed Section 52.6 is duplicative of existing law that provides for civil penalties: To the 
extent the proposed statute attempts to redress discriminatory violence or threats, this is already 
covered by other civil rights statutes (Civil Code sections 51.7 and 52.1), as is interference with 
constitutionally protected rights through threats, intimidation, or coercion (Civil Code section 
52.1). 
 
The seven-year statute of limitations is unnecessary: It is unclear why the seven-year limitations 
period is needed, since the Tort Claims Act would often control, as most cases would proceed 
against public entity or public employee defendants. 
 
Proposed Section 52.6 would not allow suits against federal agents, as the Statement of Reasons 
seems to suggest: Federal employees are generally immune from state tort liability for torts 
committed within the scope of their employment.  See 28 U.S.C. § 2679(b)(1).  Thus, the 
proposed statute would not provide a financial deterrent to individual federal agents. 
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RESOLUTION 07-05-2008 
DIGEST 
Gender Identity:  Change of Gender on Birth Certificate 
Amends Health & Safety Code section 103425 to eliminate surgical treatment as a requirement 
for change of gender and name on a birth certificate. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health & Safety Code section 103425 to eliminate surgical treatment as a 
requirement for change of gender and name on a birth certificate.  This resolution should be 
disapproved because this change would lessen society’s ability to ensure privacy and security of 
its citizens. 
 
Health & Safety Code section 103425 currently ensures privacy and security in public places by 
requiring applicants to prove complete transformation to the opposite sex by means of verified 
surgical procedures.  Applicants must secure a declaration from a physician documenting the 
surgical treatments used to accomplish the gender change.  These safeguards are necessary to 
ensure the privacy and safety of citizens in hospitals, public restrooms, schools, and correctional 
facilities, and to strengthen the nation’s ability to verify identity. Additional safeguards are 
needed to guard against abuse of the process as it affects numerous activities and regulated 
behavior, including amateur and professional sports. 
 
Transgender advocates estimate the cost of reassignment surgery and related services to be as 
much as $50,000.  Though this cost may exclude many citizens, ensuring privacy and safety in 
public facilities is an important public policy and outweighs the cost associated with requiring 
surgical treatment for this change.  Eliminating the surgery requirement could additionally 
exacerbate the nation’s current struggle to streamline identification methods and complicate 
homeland security systems.    
 
The use of the phrase “licensed medical professional” is vague and could result, for example, in a 
respiratory care therapist acting as the licensed medical professional verifying the change.  
Expanding the list of professionals who can attest to the legitimacy of the gender change would 
complicate the verification process, and would require amendments to generally accepted 
standards of care and treatment methods. 
 
Although the problems sought to be addressed here are appreciated, the lack of safeguards and 
the lack of definition of the triggering event which would constitute a gender change, require 
disapproval. 
 
TEXT OF RESOLUTION 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Health & Safety Code Section 103425 to read as 
follows: 

 
§ 103425 1 

Whenever a person born in this state has been found by a psychologist, psychiatrist, 2 
physician, or other licensed medical professional to legitimately identify as a member of 3 
the opposite sex and therefore to require a change of gender on his or her birth certificate, 4 
undergone surgical treatment for the purpose of altering his or her sexual characteristics to 5 
those of the opposite sex, a new birth certificate may be prepared for the person reflecting 6 
the change of gender and any change of name accomplished by an order of a court of this 7 
state, another state, the District of Columbia, or any territory of the United States.  A 8 
petition for the issuance of a new birth certificate in those cases shall be filed with the 9 
superior court of the county where the petitioner resides, and such superior court shall not 10 
require any proof whatsoever that such person has undergone any surgical treatment 11 
whatsoever to alter his or sexual characteristics to those of the opposite sex in order to 12 
grant such petition for the issuance of the new birth certificate.13 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law: The law currently imposes an onerous, impractical and discriminatory requirement 
that a person identifying as a member of the opposite gender undergo surgical treatment to alter 
his or her sexual characteristics in order to obtain a simple new birth certificate reflecting that 
person’s legitimate gender self-identity.  
 
The Resolution: This resolution would delete the requirement in Health & Safety Code Section 
103425 that a person identifying as a member of the opposite gender obtain surgery in order to 
obtain a gender change in that person’s birth certificate. 
 
The Problem: The law currently requires a person to undergo expensive surgical operations in 
order to simply obtain a letter change (e.g., “M” to “F” or “F” to “M”) in that person’s birth 
certificate to conform to that person’s legitimate gender self-identity.  Some people are unable to 
undergo surgery because they cannot afford access to these health care options, and the Health & 
Safety Code unfairly discriminates between those who can afford to have these operations and 
those who cannot when it implies that such surgical operations are a legitimate pre-requisite to 
obtaining conformance of one’s birth certificate to one’s own gender identity.   
 The resolution solves this problem by providing that a much less expensive finding from a 
licensed psychologist, psychiatrist, physician or other licensed medical professional that a 
petitioner legitimately identifies as a member of the opposite sex and requires a change of gender 
on his or her birth certificate can form the basis for a petition for issuance of a new birth 
certificate reflecting this change.  Moreover, this resolution eliminates any need by any superior 
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court to require any proof whatsoever that a petitioner has undergone any surgery whatsoever in 
order to grant a petition for issuance of a new birth certificate. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & 
McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 
989-5900, Fax: (415) 989-0932, E-mail: sgilmore@cbmlaw.com with a copy to 
statebar@balif.org. Kelly McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 
94102, Phone: (415) 865-5620, Fax: (415) 520-0708, Email: statebar@balif.org 
 
RESPONSIBLE FLOOR DELEGATE:   
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The law allows those persons who have had a sex change operation to have the sex on their birth 
certificates changed.  This resolution seeks to allow those persons who have not had a sex 
change operation to change the sex designation on their birth certificates if a “licensed medical 
professional” finds that they “legitimately identify as a member of the opposite sex”.   This 
resolution does not require that the medical professional have any specific training in the area of 
transgender issues.  A nurse or dentist could qualify as the “licensed medical professional”.  
Allowing those persons who have all of the physical attributes to claim to be a member of the 
opposite sex will cause chaos in certain sectors.  Once a birth certificate is changed, that person 
would clearly have the right to the use of public restrooms and locker rooms designated for 
persons of the sex on their birth certificates.  Athletics often divides competitions based upon the 
participants’ sex.  Generally, this compensates for the fact that men and women have different 
athletic abilities.  It would be wrong to allow a person who has all the physical attributes of a 
man to compete in athletic events in women’s events.   Our penal system also divides our 
population according to sex.   If a person is physically “male” but that person’s birth certificate 
has been changed to state “female”, into which prison population should the law assign such a 
person?   Where a birth certificate is changed after a surgical procedure, there is some sense of 
finality.  If the standard is only that a medical professional found that the person “identified as a 
member of the opposite sex”, however, such a finding could be repeatedly be changed.  A birth 
certificate should reflect the physical attributes of the person whether achieved naturally or via 
surgery. 



 07-05-1 

RESOLUTION 07-05-2008 
DIGEST 
Gender Identity:  Change of Gender on Birth Certificate 
Amends Health & Safety Code section 103425 to eliminate surgical treatment as a requirement 
for change of gender and name on a birth certificate. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Health & Safety Code Section 103425 to read as 
follows: 

 
§ 103425 1 

Whenever a person born in this state (1) has been diagnosed as identifying as a 2 
member of a sex other than the sex of his or her birth by a psychologist, psychiatrist, 3 
physician, or other licensed medical professional qualified under the Harry Benjamin 4 
standards of care (promulgated by World Professional Association for Transgender Health) 5 
to render such an opinion or (2) has undergone surgical treatment for the purpose of 6 
altering his or her sexual characteristics to those of the opposite sex a sex other than the 7 
sex of his or her birth, a new birth certificate may be prepared for the person reflecting the 8 
change of gender and any change of name accomplished by an order of a court of this state, 9 
another state, the District of Columbia, or any territory of the United States.  A petition for 10 
the issuance of a new birth certificate in those cases shall be filed with the superior court. 11 
of the county where the petitioner resides. 12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law: The law currently imposes an onerous, impractical and discriminatory requirement 
that a person identifying as a member of the opposite gender undergo surgical treatment to alter 
his or her sexual characteristics in order to obtain a simple new birth certificate reflecting that 
person’s legitimate gender self-identity.  
 
The Resolution: This resolution would delete the requirement in Health & Safety Code Section 
103425 that a person identifying as a member of the opposite gender obtain surgery in order to 
obtain a gender change in that person’s birth certificate. 
 
The Problem: The law currently requires a person to undergo expensive surgical operations in 
order to simply obtain a letter change (e.g., “M” to “F” or “F” to “M”) in that person’s birth 
certificate to conform to that person’s legitimate gender self-identity.  Some people are unable to 
undergo surgery because they cannot afford access to these health care options, and the Health & 
Safety Code unfairly discriminates between those who can afford to have these operations and 
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those who cannot when it implies that such surgical operations are a legitimate pre-requisite to 
obtaining conformance of one’s birth certificate to one’s own gender identity.   
 The resolution solves this problem by providing that a much less expensive finding from a 
licensed psychologist, psychiatrist, physician or other licensed medical professional that a 
petitioner legitimately identifies as a member of the opposite sex and requires a change of gender 
on his or her birth certificate can form the basis for a petition for issuance of a new birth 
certificate reflecting this change.  Moreover, this resolution eliminates any need by any superior 
court to require any proof whatsoever that a petitioner has undergone any surgery whatsoever in 
order to grant a petition for issuance of a new birth certificate. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & 
McDonough LLP, 44 Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 
989-5900, Fax: (415) 989-0932, E-mail: sgilmore@cbmlaw.com with a copy to 
statebar@balif.org. Kelly McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 
94102, Phone: (415) 865-5620, Fax: (415) 520-0708, Email: statebar@balif.org 
 
RESPONSIBLE FLOOR DELEGATE:   
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RESOLUTION 08-01-2008 
 
DIGEST  
Homeowner Associations: Notice Requirements for Disciplinary Proceedings 
Amends Civil Code section 1363 to require homeowner associations to permit responses to 
mailed notices of disciplinary proceedings as set forth in Code of Civil Procedure section 1013.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1363 to require homeowner associations to permit 
responses to mailed notices of disciplinary proceedings as set forth in Code of Civil Procedure 
section 1013.  This resolution should be approved in principle because it assures that due process 
rights are protected within the homeowner association dispute context.  
 
As proponents have highlighted, there is no predictability as to when a homeowner may receive 
written notice of homeowner association disciplinary proceedings by mail.  However, in the 
absence of statutory guidance, practitioners can only look to notice requirements set forth in 
section 1013 to determine what constitutes fair notice by mail.  If adopted, this resolution would 
effectively address the lack of clear guidance in existing law and lend clarity to the issue of due 
process and notice requirements under section 1363.  Therefore, this resolution resolves notice 
issues which are inherent in existing law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1363 to read as follows:  
 

§ 1363.   1 
(a) A common interest development shall be managed by an association that may be 2 

incorporated or unincorporated. The association may be referred to as a community 3 
association. 4 

(b) An association, whether incorporated or unincorporated, shall prepare a budget 5 
pursuant to Section 1365 and disclose information, if requested, in accordance with 6 
Section 1368. 7 

(c) Unless the governing documents provide otherwise, and regardless of whether the 8 
association is incorporated or unincorporated, the association may exercise the powers 9 
granted to a nonprofit mutual benefit corporation, as enumerated in Section 7140 of the 10 
Corporations Code, except that an unincorporated association may not adopt or use a 11 
corporate seal or issue membership certificates in accordance with Section 7313 of the 12 
Corporations Code. 13 

The association, whether incorporated or unincorporated, may exercise the powers 14 
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granted to an association in this title. 15 
(d) Meetings of the membership of the association shall be conducted in accordance 16 

with a recognized system of parliamentary procedure or any parliamentary procedures the 17 
association may adopt. 18 

(e) Notwithstanding any other provision of law, notice of meetings of the members 19 
shall specify those matters the board intends to present for action by the members, but, 20 
except as otherwise provided by law, any proper matter may be presented at the meeting 21 
for action. 22 

(f) Members of the association shall have access to association records, including 23 
accounting books and records and membership lists, in accordance with Article 3 24 
(commencing with Section 8330) of Chapter 13 of Part 3 of Division 2 of Title 1 of the 25 
Corporations Code. The members of the association shall have the same access to the 26 
operating rules of the association as they have to the accounting books and records of the 27 
association. 28 

(g) If an association adopts or has adopted a policy imposing any monetary penalty, 29 
including any fee, on any association member for a violation of the governing documents 30 
or rules of the association, including any monetary penalty relating to the activities of a 31 
guest or invitee of a member, the board of directors shall adopt and distribute to each 32 
member, by personal delivery or first-class mail, a schedule of the monetary penalties that 33 
may be assessed for those violations, which shall be in accordance with authorization for 34 
member discipline contained in the governing documents. The board of directors shall not 35 
be required to distribute any additional schedules of monetary penalties unless there are 36 
changes from the schedule that was adopted and distributed to the members pursuant to 37 
this subdivision. 38 

(h) When the board of directors is to meet to consider or impose discipline upon a 39 
member, the board shall notify the member in writing, by either personal delivery or first-40 
class mail, at least 10 days prior to the meeting. The notification given pursuant to this 41 
paragraph shall be subject to the provisions of Code of Civil Procedure section 1013 and 42 
shall contain, at a minimum, the date, time, and place of the meeting, the nature of the 43 
alleged violation for which a member may be disciplined, and a statement that the member 44 
has a right to attend and may address the board at the meeting. The board of directors of 45 
the association shall meet in executive session if requested by the member being 46 
disciplined. 47 

If the board imposes discipline on a member, the board shall provide the member a 48 
written notification of the disciplinary action, by either personal delivery or first-class 49 
mail, within 15 days following the action. A disciplinary action shall not be effective 50 
against a member unless the board fulfills the requirements of this subdivision. 51 

(i) Whenever two or more associations have consolidated any of their functions under a 52 
joint neighborhood association or similar organization, members of each participating 53 
association shall be (1) entitled to attend all meetings of the joint association other than 54 
executive sessions, (2) given reasonable opportunity for participation in those meetings, 55 
and (3) entitled to the same access to the joint association's records as they are to the 56 
participating association's records. 57 

(j) Nothing in this section shall be construed to create, expand, or reduce the authority 58 
of the board of directors of an association to impose monetary penalties on an association 59 
member for a violation of the governing documents or rules of the association. 60 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Under California law, absent a provision incorporating such an extension, the time 
periods for responding to mailed notices given pursuant to the Civil Code are not subject to the 
extension authorized by Code of Civil Procedure section 1013 for mailed notices.  Colyear v. 
Tobriner (1936) 7 Cal.2d 735. Therefore, the time to respond to a notice given pursuant to Civil 
Code section1363 subdivision (h) is not subject to extension if the notice is mailed. 
  
This Resolution:  Would allow a homeowner the extension authorized by Code of Civil 
Procedure section 1013 if the association mails notice to a member of a meeting to consider or 
impose discipline upon the member. 
 
The Problem: Under current law, a homeowners association can meet to impose discipline on a 
member upon ten (10) days notice, but does not afford an extension to the homeowner if the 
notice is mailed. If the owner is located out of state, or the notice is mailed during a long holiday 
period such as Thanksgiving, or even over a long weekend, the notice to the homeowner can be 
so short that it becomes impossible for the homeowner to respond effectively. Disputes between 
homeowners and associations are rarely of such a nature as to justify that the association has to 
act on short notice.  It is only fair that before a homeowner is subjected to discipline, that the 
homeowner have reasonable opportunity to respond to the charges.  The extensions provided by 
Code of Civil Procedure section 1013 will afford an extension of the notice period which is 
generally presumed reasonable in California. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Arthur M. Wilcox, Jr., Esq., 530 B Street, 
Suite 1410, San Diego, California 92101; voice: (619) 696-6788; fax: (619) 696-8685; e-mail: 
awilcox@1410lawoffices.com. 
 
RESPONSIBLE FLOOR DELEGATE: Art Wilcox 
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RESOLUTION 08-01-2008 
 
DIGEST  
Homeowner Associations: Notice Requirements for Disciplinary Proceedings 
Amends Civil Code section 1363 to require homeowner associations to permit responses to 
mailed notices of disciplinary proceedings as set forth in Code of Civil Procedure section 1013.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1363 to require homeowner associations to permit 
responses to mailed notices of disciplinary proceedings as set forth in Code of Civil Procedure 
section 1013.  This resolution should be approved in principle because it assures that due process 
rights are protected within the homeowner association dispute context.  
 
As proponents have highlighted, there is no predictability as to when a homeowner may receive 
written notice of homeowner association disciplinary proceedings by mail.  However, in the 
absence of statutory guidance, practitioners can only look to notice requirements set forth in 
section 1013 to determine what constitutes fair notice by mail.  If adopted, this resolution would 
effectively address the lack of clear guidance in existing law and lend clarity to the issue of due 
process and notice requirements under section 1363.  Therefore, this resolution resolves notice 
issues which are inherent in existing law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1363 to read as follows:  
 

§ 1363.   1 
(a) A common interest development shall be managed by an association that may be 2 

incorporated or unincorporated. The association may be referred to as a community 3 
association. 4 

(b) An association, whether incorporated or unincorporated, shall prepare a budget 5 
pursuant to Section 1365 and disclose information, if requested, in accordance with 6 
Section 1368. 7 

(c) Unless the governing documents provide otherwise, and regardless of whether the 8 
association is incorporated or unincorporated, the association may exercise the powers 9 
granted to a nonprofit mutual benefit corporation, as enumerated in Section 7140 of the 10 
Corporations Code, except that an unincorporated association may not adopt or use a 11 
corporate seal or issue membership certificates in accordance with Section 7313 of the 12 
Corporations Code. 13 

The association, whether incorporated or unincorporated, may exercise the powers 14 
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granted to an association in this title. 15 
(d) Meetings of the membership of the association shall be conducted in accordance 16 

with a recognized system of parliamentary procedure or any parliamentary procedures the 17 
association may adopt. 18 

(e) Notwithstanding any other provision of law, notice of meetings of the members 19 
shall specify those matters the board intends to present for action by the members, but, 20 
except as otherwise provided by law, any proper matter may be presented at the meeting 21 
for action. 22 

(f) Members of the association shall have access to association records, including 23 
accounting books and records and membership lists, in accordance with Article 3 24 
(commencing with Section 8330) of Chapter 13 of Part 3 of Division 2 of Title 1 of the 25 
Corporations Code. The members of the association shall have the same access to the 26 
operating rules of the association as they have to the accounting books and records of the 27 
association. 28 

(g) If an association adopts or has adopted a policy imposing any monetary penalty, 29 
including any fee, on any association member for a violation of the governing documents 30 
or rules of the association, including any monetary penalty relating to the activities of a 31 
guest or invitee of a member, the board of directors shall adopt and distribute to each 32 
member, by personal delivery or first-class mail, a schedule of the monetary penalties that 33 
may be assessed for those violations, which shall be in accordance with authorization for 34 
member discipline contained in the governing documents. The board of directors shall not 35 
be required to distribute any additional schedules of monetary penalties unless there are 36 
changes from the schedule that was adopted and distributed to the members pursuant to 37 
this subdivision. 38 

(h) When the board of directors is to meet to consider or impose discipline upon a 39 
member, the board shall notify the member in writing, by either personal delivery or first-40 
class mail, at least 10 days prior to the meeting. The notification given pursuant to this 41 
paragraph shall be extended 5 calendar days upon service by mail and shall contain, at a 42 
minimum, the date, time, and place of the meeting, the nature of the alleged violation for 43 
which a member may be disciplined, and a statement that the member has a right to attend 44 
and may address the board at the meeting. The board of directors of the association shall 45 
meet in executive session if requested by the member being disciplined. 46 

If the board imposes discipline on a member, the board shall provide the member a 47 
written notification of the disciplinary action, by either personal delivery or first-class 48 
mail, within 15 days following the action. A disciplinary action shall not be effective 49 
against a member unless the board fulfills the requirements of this subdivision. 50 

(i) Whenever two or more associations have consolidated any of their functions under a 51 
joint neighborhood association or similar organization, members of each participating 52 
association shall be (1) entitled to attend all meetings of the joint association other than 53 
executive sessions, (2) given reasonable opportunity for participation in those meetings, 54 
and (3) entitled to the same access to the joint association's records as they are to the 55 
participating association's records. 56 

(j) Nothing in this section shall be construed to create, expand, or reduce the authority 57 
of the board of directors of an association to impose monetary penalties on an association 58 
member for a violation of the governing documents or rules of the association. 59 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Under California law, absent a provision incorporating such an extension, the time 
periods for responding to mailed notices given pursuant to the Civil Code are not subject to the 
extension authorized by Code of Civil Procedure section 1013 for mailed notices.  Colyear v. 
Tobriner (1936) 7 Cal.2d 735. Therefore, the time to respond to a notice given pursuant to Civil 
Code section1363 subdivision (h) is not subject to extension if the notice is mailed. 
  
This Resolution:  Would allow a homeowner the extension authorized by Code of Civil 
Procedure section 1013 if the association mails notice to a member of a meeting to consider or 
impose discipline upon the member. 
 
The Problem: Under current law, a homeowners association can meet to impose discipline on a 
member upon ten (10) days notice, but does not afford an extension to the homeowner if the 
notice is mailed. If the owner is located out of state, or the notice is mailed during a long holiday 
period such as Thanksgiving, or even over a long weekend, the notice to the homeowner can be 
so short that it becomes impossible for the homeowner to respond effectively. Disputes between 
homeowners and associations are rarely of such a nature as to justify that the association has to 
act on short notice.  It is only fair that before a homeowner is subjected to discipline, that the 
homeowner have reasonable opportunity to respond to the charges.  The extensions provided by 
Code of Civil Procedure section 1013 will afford an extension of the notice period which is 
generally presumed reasonable in California. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Arthur M. Wilcox, Jr., Esq., 530 B Street, 
Suite 1410, San Diego, California 92101; voice: (619) 696-6788; fax: (619) 696-8685; e-mail: 
awilcox@1410lawoffices.com. 
 
RESPONSIBLE FLOOR DELEGATE: Art Wilcox 
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RESOLUTION 08-02-2008 
 
DIGEST:  
California Solar Initiative: Energy Saving Requirements for New Construction 
Amends Public Resources Code section 25780 to mandate solar energy and other non-fossil fuel 
energy systems immediately in new construction.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
APPROVE IN PRINCIPLE 
 
History: 
Similar to 02-02-04 and 01-01-07 which were approved.   
 
Reasons: 
This resolution amends Public Resources Code section 25780 to mandate solar energy systems 
and other non-fossil fuel energy systems immediately in new construction.  The resolution 
should be approved in principle because it would result in new construction incorporating 
California’s longstanding interests in reducing its ecological footprint. 
 
Current law reflects an effort by our state legislature to impose certain assurances that 
construction plans promote energy efficiency over a ten-year period.  However, competing 
interests of time, expense and convenience threaten to push compliance requirements back for 
years.  This resolution seeks to impose requirements for new construction to incorporate plans 
for energy-saving systems now while not penalizing construction plans currently underway.   
 
Most would agree, the effects of global warming are a pressing and immediate concern.  This 
resolution would further these important state interests.. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Public Resources Code section 25780 and add Public 
Resources Code section 25785 to read as follows: 
 

§ 25780 1 
 The Legislature finds and declares both of the following: 2 
 (a) It is the goal of the state to install solar energy systems with a generation 3 
capacity equivalent of 3,000 megawatts, to establish a self-sufficient solar industry in 4 
which solar energy systems are a viable mainstream option for both homes and businesses 5 
in 10 years, and to place solar energy systems on 50 percent of new homes in 13 years. 6 
 (b) A solar initiative should be a cost-effective investment by ratepayers in peak 7 
electricity generation capacity where ratepayers recoup the cost of their investment through 8 
lower rates as a result of avoiding purchases of electricity at peak rates, with additional 9 
system reliability and pollution reduction benefits. 10 
 11 
§ 25785  12 
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 The Legislature finds and declares that evidence of global warming is becoming 13 
more pronounced, and the need to limit construction of new structures that add to the 14 
problem through the use of fossil fuel-based energy needs should be curtailed.  Therefore, 15 
the Legislature intends to supersede prior scheduling for installation of solar energy 16 
systems, such as, but not limited to, that found at Public Resources Code section 25780, 17 
and intends the following new provisions to control all future construction of any 18 
structures that use power in the state. 19 
 (a) Beginning as of the effective date of this law, all new construction of structures 20 
in this state, without regard to size, both public and private, that require power during their 21 
lifetime shall be required to provide sufficient generation of power onsite for their own 22 
needs to the maximum extent feasible.  Power generation shall be provided, to the 23 
maximum extent feasible, by photo-voltaic systems, co-generation, or by any other 24 
sustainable source that does not derive its power from fossil fuels, as approved by the state 25 
or any local governmental agency overseeing land development. 26 
 (b) To the extent there is insufficient room onsite for new structures to provide for 27 
their own power needs, the owner of the proposed structure shall provide the equivalent of 28 
the balance of their power needs through any of the following measures: 29 
 (1) Promote environmental justice by implementing conservation measures in areas 30 
deemed needy by the state or any local governmental agency overseeing land development; 31 
 (2) Install additional photo-voltaic or other approved sustainable power generation 32 
devises on a facility approved for such purposes by the state or any local governmental 33 
agency overseeing land development; 34 
 (3) Through any other reasonable means proposed by the applicant that enhances 35 
conservation or sustainable energy which the state or any local governmental agency 36 
overseeing land development approves. 37 
 (c) Any structure with a useful life under ten years is excepted from the provisions 38 
herein. 39 
 (d) As used in this chapter only, "structure" shall be defined broadly and shall 40 
include any building, residential, commercial, industrial, or other, of any size and for any 41 
type of use whatsoever whenever there will be energy demands associated with the new 42 
structure. As used herein, building is not intended to be read as restrictively as defined 43 
under Public Resources Code section 25411(b), nor is "structure" intended to be read as 44 
restrictively as under Public Resources Code section 25492. Structure also shall be defined 45 
to include the addition to any existing structure such as the remodeling of an existing 46 
building, but only where there is a 25% or more increase in the footprint or volume of the 47 
space added to a building.  Structure is also defined to include all structures where part is 48 
required to be rebuilt after loss or destruction, such as fire loss or earthquake. 49 
 (e) This section applies to all new structures in which vested rights have not yet 50 
accrued under the rule of Avco Community Developers, Inc. v. South Coast Regional 51 
Commission (1976) 17 Cal.3d 785.52 

    
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law:  Provides a ten year goal for establishing a self-sufficient solar industry in which 
solar energy systems are a viable mainstream option for both homes and businesses and a 
thirteen year goal for placing solar energy systems on 50 percent of new homes.   
 
This Resolution: Would expand and accelerate the required use of solar systems and other 
sustainable, non-fossil fuel energy systems, to all new structures effective immediately, unless 
their intended use is less than ten years. 
 
The Problem: The UN Intergovernmental Panel on Climate Change (IPCC), consisting of 
thousands of scientists from 140 countries, has issued increasingly alarming and urgent calls for 
action due to mounting evidence that global warming is occurring faster than expected.  
 By AB 32 (California Global Warming Solutions Act of 2006, Health & Safety Code 
sections 38500, et seq.) and other laws, California has taken the lead on an ambitious path to 
more efficient and cleaner energy use.  Through AB 32, greenhouse gas (GHG) must be reduced 
about 25% to the 1990 levels by 2020, and 80% below 1990 levels by 2050.     
 While the California Air Resources Board and Public Utilities Commission work 
feverishly to decide how to cut bigger producers of GHG and implement interim measures, most 
local governments are dragging their feet and allowing development that will exacerbate the 
problem.  New structures will last 30, 50, 70, maybe 100 years, and add new long-term fossil 
fuel demands. 
 Attaining AB 32's goal is further compounded by our state's swelling population, roughly 
37 million residents today, with 60 million predicted by 2050.  State law should plug a senseless 
leak and require all new construction to be part of the solution. 
 
IMPACT STATEMENT: 
 
The resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves; Law Offices of John H. 
Reaves, APC; 550 West C Street, Suite 930; San Diego, CA 92101; phone: (619) 525-0035; fax: 
(619) 525-0077; e-mail: lawreaves@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: John Reaves 
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RESOLUTION 08-03-2008 
 
DIGEST  
California Solar Initiative: Energy Saving Requirements for New Fireplace Construction 
Amends Public Resources Code section 25786 to require that construction of fireplaces in all 
new structures use natural gas, unless unavailable.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to 02-02-04 and 01-01-07 which were approved.  
 
Reasons: 
This resolution amends Public Resources Code section 25786 to require that construction of 
fireplaces in all new structures use natural gas, unless unavailable.  This resolution should be 
disapproved because there are alternatives to natural gas that may be more environmentally 
conscious for new fireplace construction.  
 
Similar to resolutions 08-02-08 and 08-04-08, this resolution aims to provide an immediate 
solution for assuring that new structures are as environmentally conscious as possible.  However, 
proponents offer no points or authorities as to why natural gas (as opposed to ethanol, propane, 
pot belly stoves, improved combustibility of fireplaces, or other non-fossil fuel energy 
alternatives) would be more environmentally conscious than others.  In light of a failure by 
proponents to address the viability of why other fuel alternatives should not be considered in new 
fireplace construction, this resolution should be disapproved.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Resources Code section 25786 to read as follows: 
 

§ 25786 1 
 Beginning as of the effective date of this law, fireplaces in all new structures in this 2 
state, both public and private, shall be designed to use natural gas, unless natural gas is not 3 
available. 4 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Does not prohibit wood-burning fireplaces. 
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This Resolution: Would require all new fireplaces use natural gas, which burns cleaner than 
wood, effective immediately. 
 
The Problem: The UN Intergovernmental Panel on Climate Change (IPCC), consisting of 
thousands of scientists from 140 countries, has issued increasingly alarming and urgent calls for 
action due to mounting evidence that global warming is occurring faster than expected.   
  
By AB 32 (California Global Warming Solutions Act of 2006, Health & Safety Code sections 
38500, et seq.) and other laws, California has taken the lead on an ambitious path to more 
efficient and cleaner energy use.  Through AB 32, greenhouse gas (GHG) must be reduced about 
25% to the 1990 levels by 2020, and 80% below 1990 levels by 2050.     
 
While the California Air Resources Board and Public Utilities Commission work feverishly to 
decide how to cut bigger producers of GHG and implement interim measures, most local 
governments are dragging their feet and allowing development that will exacerbate the problem.  
New structures will last 30, 50, 70, maybe 100 years, and add new long-term fossil fuel 
demands.  
 
Attaining AB 32's goal is further compounded by our state's swelling population, roughly 37 
million residents today, with 60 million predicted by 2050.  State law should plug a senseless 
leak and require all new construction that includes fireplaces to use natural gas unless infeasible. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves; Law Offices of John H. 
Reaves, APC; 550 West C Street, Suite 930; San Diego, CA 92101; phone: (619) 525-0035; fax: 
(619) 525-0077; e-mail: lawreaves@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: John Reaves 
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RESOLUTION 08-03-2008 
 
DIGEST  
California Solar Initiative: Energy Saving Requirements for New Fireplace Construction 
Amends Public Resources Code section 25786 to require that construction of fireplaces in all 
new structures use natural gas, unless unavailable.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Resources Code section 25786 to read as follows: 
 

§ 25786 1 
 Beginning as of the effective date of this law, fireplaces in all new structures in this 2 
state, both public and private, shall be designed to use natural gas, or the best available 3 
alternative fuel that achieves the lowest greenhouse gas emissions, rather than wood, 4 
unless such natural gas or alternative fuel is not a feasible alternative fuel for the fireplace. 5 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Does not prohibit wood-burning fireplaces. 
 
This Resolution: Would require all new fireplaces use natural gas, which burns cleaner than 
wood, effective immediately. 
 
The Problem: The UN Intergovernmental Panel on Climate Change (IPCC), consisting of 
thousands of scientists from 140 countries, has issued increasingly alarming and urgent calls for 
action due to mounting evidence that global warming is occurring faster than expected.   
  
By AB 32 (California Global Warming Solutions Act of 2006, Health & Safety Code sections 
38500, et seq.) and other laws, California has taken the lead on an ambitious path to more 
efficient and cleaner energy use.  Through AB 32, greenhouse gas (GHG) must be reduced about 
25% to the 1990 levels by 2020, and 80% below 1990 levels by 2050.     
 
While the California Air Resources Board and Public Utilities Commission work feverishly to 
decide how to cut bigger producers of GHG and implement interim measures, most local 
governments are dragging their feet and allowing development that will exacerbate the problem.  
New structures will last 30, 50, 70, maybe 100 years, and add new long-term fossil fuel 
demands.  
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Attaining AB 32's goal is further compounded by our state's swelling population, roughly 37 
million residents today, with 60 million predicted by 2050.  State law should plug a senseless 
leak and require all new construction that includes fireplaces to use natural gas unless infeasible. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves; Law Offices of John H. 
Reaves, APC; 550 West C Street, Suite 930; San Diego, CA 92101; phone: (619) 525-0035; fax: 
(619) 525-0077; e-mail: lawreaves@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: John Reaves 
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RESOLUTION 08-04-2008 
 
DIGEST  
California Solar Initiative: Energy Saving Requirements for [Heated] Swimming Pools  
Amends Public Resources Code section 25787 to mandate that all new [heated] swimming pool 
construction include solar and other non-fossil fuel energy systems.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
APPROVE IN PRINCIPLE (With Recommended Amendments) 
 
History: 
Similar to 02-02-04 and 01-01-07 which were approved.  
 
Reasons: 
This resolution amends Public Resources Code section 25787 to mandate that all new [heated] 
swimming pool construction include solar and other non-fossil fuel energy systems.  This 
resolution should be approved as amended to clarify that it applies to new heated swimming pool 
construction because the benefits of mandating practical environmentally conscious construction 
outweigh the burdens inherent in compliance.  
 
This resolution aims to provide an immediate and feasible solution for assuring that new pool 
construction is as environmentally conscious as possible.  By requiring that any swimming pool 
construction that includes plans for a heating system incorporate a solar or other sustainable, 
non-fossil fuel energy system, California can assure state interests in decreasing its ecological 
footprint.  As the economic costs inherent to imposing immediate compliance with this proposed 
resolution are not likely to financially overburden developers and homeowners, this resolution 
should be approved as amended. 
 
To clarify that this legislation is intended to impact only new heated swimming pool 
construction, on line 1, following the words “swimming pool” the following language should be 
inserted: “with a heating system”. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Resources Code section 25787 to read as follows: 
 

§ 25787 1 
 Beginning as of the effective date of this law, all new swimming pools must be 2 
heated and powered by solar energy systems or other sustainable energy system that does 3 
not use fossil fuels unless deemed infeasible by any local governmental agency overseeing 4 
land development. 5 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
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STATEMENT OF REASONS: 
 
Existing Law: Does not mandate how swimming pools are to be heated or powered.   
 
This Resolution: Would expand and accelerate the required use of solar systems and other 
sustainable, non-fossil fuel energy systems, to all new pools effective immediately. 
 
The Problem: The UN Intergovernmental Panel on Climate Change (IPCC), consisting of 
thousands of scientists from 140 countries, has issued increasingly alarming and urgent calls for 
action due to mounting evidence that global warming is occurring faster than expected.   
  
By AB 32 (California Global Warming Solutions Act of 2006, Health & Safety Code sections 
38500, et seq.) and other laws, California has taken the lead on an ambitious path to more 
efficient and cleaner energy use.  Through AB 32, greenhouse gas (GHG) must be reduced about 
25% to the 1990 levels by 2020, and 80% below 1990 levels by 2050.     
 
While the California Air Resources Board and Public Utilities Commission work feverishly to 
decide how to cut bigger producers of GHG and implement interim measures, most local 
governments are dragging their feet and allowing development that will exacerbate the problem.  
New structures will last 30, 50, 70, maybe 100 years, and add new long-term fossil fuel 
demands.  
 
Attaining AB 32's goal is further compounded by our state's swelling population, roughly 37 
million residents today, with 60 million predicted by 2050.  State law should plug a senseless 
leak and require all new pools be powered by solar systems.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves; Law Offices of John H. 
Reaves, APC; 550 West C Street, Suite 930; San Diego, CA 92101; phone: (619) 525-0035; fax: 
(619) 525-0077; e-mail: lawreaves@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: John Reaves 
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RESOLUTION 08-04-2008 
 
DIGEST  
California Solar Initiative: Energy Saving Requirements for [Heated] Swimming Pools  
Amends Public Resources Code section 25787 to mandate that all new [heated] swimming pool 
construction include solar and other non-fossil fuel energy systems.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
APPROVE IN PRINCIPLE  
 
History: 
Similar to 02-02-04 and 01-01-07 which were approved.  
 
Reasons: 
This resolution amends Public Resources Code section 25787 to mandate that all new [heated] 
swimming pool construction include solar and other non-fossil fuel energy systems.  This 
resolution should be approved as amended to clarify that it applies to new heated swimming pool 
construction because the benefits of mandating practical environmentally conscious construction 
outweigh the burdens inherent in compliance.  
 
This resolution aims to provide an immediate and feasible solution for assuring that new pool 
construction is as environmentally conscious as possible.  By requiring that any swimming pool 
construction that includes plans for a heating system incorporate a solar or other sustainable, 
non-fossil fuel energy system, California can assure state interests in decreasing its ecological 
footprint.  As the economic costs inherent to imposing immediate compliance with this proposed 
resolution are not likely to financially overburden developers and homeowners, this resolution 
should be approved as amended. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Public Resources Code section 25787 to read as follows: 
 

§ 25787 1 
 Beginning as of the effective date of this law, all new swimming pools must be 2 
powered by solar energy systems or other sustainable energy system that does not use 3 
fossil fuels unless deemed infeasible by any local governmental agency overseeing land 4 
development. All new swimming pools that are heated must be heated by solar energy 5 
systems or other sustainable energy system that does not use fossil fuels. 6 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law: Does not mandate how swimming pools are to be heated or powered.   
 
This Resolution: Would expand and accelerate the required use of solar systems and other 
sustainable, non-fossil fuel energy systems, to all new pools effective immediately. 
 
The Problem: The UN Intergovernmental Panel on Climate Change (IPCC), consisting of 
thousands of scientists from 140 countries, has issued increasingly alarming and urgent calls for 
action due to mounting evidence that global warming is occurring faster than expected.   
  
By AB 32 (California Global Warming Solutions Act of 2006, Health & Safety Code sections 
38500, et seq.) and other laws, California has taken the lead on an ambitious path to more 
efficient and cleaner energy use.  Through AB 32, greenhouse gas (GHG) must be reduced about 
25% to the 1990 levels by 2020, and 80% below 1990 levels by 2050.     
 
While the California Air Resources Board and Public Utilities Commission work feverishly to 
decide how to cut bigger producers of GHG and implement interim measures, most local 
governments are dragging their feet and allowing development that will exacerbate the problem.  
New structures will last 30, 50, 70, maybe 100 years, and add new long-term fossil fuel 
demands.  
 
Attaining AB 32's goal is further compounded by our state's swelling population, roughly 37 
million residents today, with 60 million predicted by 2050.  State law should plug a senseless 
leak and require all new pools be powered by solar systems.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: John H. Reaves; Law Offices of John H. 
Reaves, APC; 550 West C Street, Suite 930; San Diego, CA 92101; phone: (619) 525-0035; fax: 
(619) 525-0077; e-mail: lawreaves@pacbell.net 
 
RESPONSIBLE FLOOR DELEGATE: John Reaves 
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RESOLUTION 08-05-2008 
 
DIGEST  
Real Property: Withdrawal of Condemned Property Deposited Funds 
Amends Code of Civil Procedure section 1255.260 to provide for an exception to waivers when 
monies withdrawn from a condemned property deposit are withdrawn by a lienholder.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 1255.260 to provide for an exception to 
waivers when monies withdrawn from a condemned property deposit are withdrawn by a 
lienholder.  This resolution should be approved in principle because an amendment would assure 
against unfair “waivers” that occur beyond the control of a property owner.   
 
Code of Civil Procedure section 1255.260 provides that in the event money deposited during a 
condemnation proceeding is withdrawn, the receipt of such money shall constitute a legal waiver 
of claims and only claims for greater compensation are so preserved.  As proponents highlight, 
when property owners are involved in condemnation cases they often lack the resources and stop 
paying the mortgage in favor of assuring alternative housing.  Thus deposit monies become a 
viable source for lenders and other lienholders to secure ready and available funds – which in 
turn forces a waiver of claims by which the owner is then prejudiced. 
 
By providing an exception to waiver, this resolution enables courts to examine the special 
circumstances that could result in a withdrawal of deposit monies and subsequent legal waiver 
that would otherwise not exist.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 1255.260 to read as follows: 
 

§ 1255.260 1 
 If any portion of the money deposited pursuant to this chapter is withdrawn, the 2 
receipt of any such money shall constitute a waiver by operation of law of all claims and 3 
defenses in favor of the persons receiving such payment except a claim for greater 4 
compensation.  Such waiver shall not be operative where a lienholder, of its own accord, 5 
withdraws the money to satisfy the lien. 6 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
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STATEMENT OF REASONS: 
 
Existing Law:  Provides that the waiver of the right to take challenge is operative upon “receipt” 
of money deposited in exchange for early possession of condemned property.  Recent court 
rulings, including Redevelopment Agency of San Diego v. Mesdaq (2007) 154 Cal.App.4th 1111 
have defined "receipt" as the withdrawal of any money by a lienholder. 
 
This Resolution:  Would clarify that money is not automatically received when a lienholder 
withdraws funds on deposit. 
 
The Problem:  When early possession is sought in a condemnation case, the property owner is 
nearly always placed in the position of having no choice but to stop paying on the mortgage.  If 
the condemnation is residential, the owner will have to pay for replacement housing and will not 
often be able to pay for the condemned house as well.  If the condemnation is commercial, the 
income from the property will cease and so will the income stream that paid the mortgage.  Once 
the owner stops paying the mortgage, the lender will either initiate foreclosure or withdraw the 
money owed from the deposit.  Obviously, the easiest source of income is the money on deposit.  
The owner does not benefit from this because he or she no longer has use of the property.  
Foreclosure would not impact the owner because he or she no longer has use of the property.  It 
is unjust under these circumstances to force the owner to be penalized for the lienholder's act. 
 
IMPACT STATEMENT: 
 
This resolution does not impact any other law, statute, or regulation. 
 
AUTHOR OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta McGuire, 
2550 Fifth Avenue, Suite 1100, San Diego, CA 92101, phone: 619-236-9363, fax: 619-236-
9653, email: FROSTROM@tbmlawyers.com. 
 
RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom.   



08-06-1 

RESOLUTION 08-06-2008 
 
DIGEST  
Real Property: Mandatory Compliance with Subdivision Map Act 
Amends Government Code section 66499.30 to create a legal presumption that all real property 
offers and contracts are irrevocably conditioned on compliance with the Subdivision Map Act.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 66499.30 to create a legal presumption that all 
real property offers and contracts are irrevocably conditioned on compliance with the 
Subdivision Map Act.  This resolution should be approved in principle because it addresses an 
inconsistency in current law that permits ambiguities as to whether parties are required to comply 
with the Subdivision Map Act (“SMA”) to void real property contracts and offers.   
 
The SMA requires the conditioning of all real property transactions for sale, lease, financing, or 
improvement of a parcel of land on the approval and filing of a final subdivision or parcel map.  
However, a real property contract or offer can inadvertently or expressly contain language such 
that compliance with the SMA is optional.  (See, e.g., Black Hills Investments, Inc. v. Albertsons, 
Inc. (2007) 146 Cal.App. 4th 883; see also Anthony v. Snyder (2004) 116 Cal.App.4th 643.)   
 
This resolution attempts to avoid the unintended consequences caused by ambiguous or 
inadvertent excuses to real property contracts and offers that can arise out of compliance with the 
SMA.  If approved, this resolution assures that all real property transactions are presumed to 
require compliance with the SMA by the parties [unless otherwise expressly and specifically 
bargained for by the parties].  In favor of equity, judicial economy, and fairness, approval in 
principle of this resolution is recommended.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 66499.30 to read as follows: 
 

§ 66499.30 1 
 (a) No person shall sell, lease, or finance any parcel or parcels of real property or 2 
commence construction of any building for sale, lease or financing thereon, except for 3 
model homes, or allow occupancy thereof, for which a final map is required by this 4 
division or local ordinance, until the final map thereof in full compliance with this division 5 
and any local ordinance has been filed for record by the recorder of the county in which 6 
any portion of the subdivision is located. 7 
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 (b) No person shall sell, lease or finance any parcel or parcels of real property or 8 
commence construction of any building for sale, lease or financing thereon, except for 9 
model homes, or allow occupancy thereof, for which a parcel map is required by this 10 
division or local ordinance, until the parcel map thereof in full compliance with this 11 
division and any local ordinance has been filed for record by the recorder of the county in 12 
which any portion of the subdivision is located. 13 
 (c) Conveyances of any part of a division of real property for which a final or 14 
parcel map is required by this division or local ordinance shall not be made by parcel or 15 
block number, initial or other designation, unless and until the final or parcel map has been 16 
filed for record by the recorder of the county in which any portion of the subdivision is 17 
located. 18 
 (d) Subdivisions (a), (b), and (c) do not apply to any parcel or parcels of a 19 
subdivision offered for sale or lease, contracted for sale or lease, or sold or leased in 20 
compliance with or exempt from any law (including a local ordinance), regulating the 21 
design and improvement of subdivisions in effect at the time the subdivision was 22 
established. 23 
 (e) Nothing contained in subdivisions (a) and (b) shall be deemed to prohibit an 24 
offer or contract to sell, lease, or finance real property or to construct improvements 25 
thereon where the sale, lease, or financing, or the commencement of construction, is 26 
expressly conditioned upon the approval and filing of a final subdivision map or parcel 27 
map, as required under this division.  Unless otherwise specifically and expressly provided 28 
in the contract, any offer or contract to sell, lease, or finance real property or to construct 29 
improvements thereon shall be by this statute irrevocably conditioned upon the approval 30 
and filing of a final subdivision map or parcel map, as required under this division, on or 31 
before the date established in such offer or contract for any party to sell, lease, or finance 32 
real property or to construct improvements thereon. 33 
 (f) Nothing in subdivisions (a) to (e), inclusive, shall in any way modify or affect 34 
Section 11018.2 of the Business and Professions Code. 35 
 (g) For purposes of this section, the limitation period for commencing an action, 36 
either civil or criminal, against the subdivider or an owner of record at the time of a 37 
violation of this division or of a local ordinance enacted pursuant to this division, shall be 38 
tolled for any time period during which there is no constructive notice of the transaction 39 
constituting the violation, because the owner of record, at the time of the violation or at 40 
any time thereafter, failed to record a deed, lease, or financing document with the county 41 
recorder. 42 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Requires that offers and contracts be expressly conditioned upon compliance with 
the Subdivision Map Act or be void. 
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This Resolution:  Provides that all offers and contracts are by law conditioned on compliance 
with the Subdivision Map Act. 
 
The Problem:  Current law requires that a contract or the sale of a parcel not yet subdivided be 
expressly, and by case law, irrevocably, conditioned upon compliance with the Subdivision Map 
Act.  As a result, contracts that may be conditioned on compliance are nonetheless found void 
because of general provisions allowing parties to waive conditions.  This resolution clarifies that 
every offer or contract relating to a parcel not yet subdivided is irrevocably conditioned upon 
compliance with the Subdivision Map Act. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Blanchard, Krasner 
& French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice:  (858) 551-2440; 
fax: (858) 551-2434; email:  bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Bob Blanchard 
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RESOLUTION 08-07-2008 
 
DIGEST 
Real Property: Commercial Use Restrictions 
Amends Civil Code sections 888.010, 888.020, 888.030, and 888.040 to require parties enforcing 
use restrictions to prove that proposed uses have a greater competitive benefit than 
anticompetitive effect.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code sections 888.010, 888.020, 888.030, and 888.040 to require 
parties enforcing use restrictions to prove that proposed uses have a greater competitive benefit 
than anticompetitive effect. This resolution should be approved in principle because it favors a 
balancing of community interests that is not required in existing law.   
 
As California’s population grows, the availability of real property for commercial usage 
diminishes.  Thus national chain outlets such as Wal-Mart and Costco have an unfair advantage 
over independent retailers in challenging contractual use restrictions.  In arguing that by mere 
scale, larger retailers can more favorably benefit communities, an anticompetitive outcome 
results that disfavors ‘mom and pop’ vendors.  To address this legal gap, proponents point out 
that the “big box” retailers should be required to also measure the potential anticompetitive effect 
of their proposed commercial usage in a community to affect a balancing of interests that would 
more likely “level the playing field” when competing with smaller and more specific business 
usages.   
 
Adoption of this resolution would require those seeking to enforce contractual use restrictions to 
consider not only the potential economic benefits, but also the anticompetitive impacts of their 
presence in communities.  The balancing of interests this resolution forces is not currently 
required by existing law and for this reason, it should be approved in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code sections 888.010, 888.020, 888.030 and 888.040 to 
read as follows: 
 

§ 888.010 1 
 For purposes of this chapter, "restriction" shall have the meaning of the word 2 
restriction as defined in Section 784 of the Civil Code, which section is incorporated herein 3 
by reference. 4 
 5 
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§ 888.020 6 
 No restriction on the commercial use of real property shall be enforceable which 7 
would prohibit a use otherwise permitted by any zoning ordinance applicable to such 8 
property unless the party enforcing the restriction establishes by a preponderance of the 9 
evidence that the restriction has a greater competitive benefit in the geographic market in 10 
which the real property is located than the anticompetitive effect of the restriction; 11 
provided the foregoing shall not prohibit an exclusive use provision in a lease of real 12 
property in favor of a tenant operating a business from a single location of not more than 13 
10,000 square feet.  Tenant shall mean any person together with any other persons 14 
controlled by, controlling or under common control with such person. 15 
 16 
§ 888.030 17 
 Restrictions permitted by subdivision (a) of § 888.020 shall expire on the date 20 18 
years after created, or preserved as provided in this section, unless within the six month 19 
period prior to such date, notice to preserve the restriction is given by a person entitled to 20 
enforce such restriction to each owner of real property effected by the restriction and 21 
recorded of record in the official records of the county in which the real property restricted 22 
is located.  For purposes of this section, restrictions created prior to the date of the 23 
enactment of this section shall be deemed created on the date of enactment of this section. 24 
 25 
§ 888.040 26 
 This chapter shall be effective for any restrictions created, renewed or extended 27 
after the effective date of this statute. 28 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  Is vague and inconsistently interpreted by courts as it applies to use restrictions 
affecting real property. 
 
This Resolution:  Clarifies that use restrictions on commercial property are not enforceable 
unless the party seeking to enforce the restriction proves by a preponderance of the evidence that 
the restriction has a greater competitive benefit in the geographic market in which the real 
property is located than the anticompetitive effect of the restriction. 
 
The Problem:  So-called big box retailers and national chain outlets seek to monopolize regional 
markets through contractual use restrictions.  These use restrictions not only have an 
anticompetitive effect, but also are discriminatory, by prohibiting minority and locally owned 
businesses that the national tenants find "incompatible" with their business.  The types of 
business permitted in an area should be governed by zoning laws and unrestricted supply and 
demand economic forces. 
 
IMPACT STATEMENT: 
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This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Robert W. Blanchard, Blanchard, Krasner 
& French, 800 Silverado Street, 2nd Floor, La Jolla, California 92037; voice:  (858) 551-2440; 
fax: (858) 551-2434; email:  bblanchard@bkflaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Bob Blanchard 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution appears to be intended to prevent shopping center landlords from agreeing to 
restrict the uses in the balance of the center for the benefit of a lessee who is engaged in a 
specific business and is concerned about the effect of direct competition in the same shopping 
center.  This Resolution should be disapproved because developers of such centers should have 
the freedom to prescribe compatible uses consistent with the theme of the center, and the parties 
should have the freedom to negotiate their own lease terms.  A lessee has the freedom to either 
accept such restrictions, or reject them and do business elsewhere.  This Resolution would do 
nothing more than create a trap for the unwary, given its specific renewal requirements, and 
permit lessees to institute uses detrimental to the other lessees, without properly contracting for 
the same. 
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RESOLUTION 08-08-2008 
 
DIGEST:  
Real Property: Termination of Tenancy Notices On Foreclosed Property  
Amends Code of Civil Procedure section 1161 to require 60-day termination notice for tenants of 
foreclosed manufactured, mobile, or floating homes for more than one year. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
The resolution seeks to amend Code of Civil Procedure section 1161 to require 60-day 
termination notice for tenants of foreclosed manufactured, mobile or floating homes for more 
than one year.  This resolution should be approved in principle because the notice requirements 
would conform to those provided in Civil Code section 1946.1 to similarly situated tenants. 
 
The current notice requirements for termination of tenancy on foreclosed properties provide for 
only 30-day notices to tenants who have resided in manufactured, mobile, or floating homes for 
more than one year.  As proponents highlight, there are significant problems inherent in requiring 
families to move and locate alternative housing with only 30-days’ notice.  By extending notice 
requirements to 60 days, the burden imposed on unsuspecting tenants who are forced to move 
due to foreclosure would be lessened. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Code of Civil Procedure section 1161a to read as 
follows: 
 

§1161a 1 
 (a) As used in this section: 2 
 (1) “Manufactured home” has the same meaning as provided in Section 18007 of 3 
the Health and Safety Code. 4 
 (2) “Mobilehome” has the same meaning as provided in Section 18008 of the 5 
Health and Safety Code. 6 
 (3) “Floating home” has the same meaning as provided in subdivision (d) of 7 
Section 18075.55 of the Health and Safety Code. 8 
 (b) In any of the following cases, a person who holds over and continues in 9 
possession of a manufactured home, mobilehome, floating home, or real property after a 10 
three-day written notice to quit the property has been served upon the person, or if there is 11 
a subtenant in actual occupation of the premises, also upon such subtenant, as prescribed in 12 
Section 1162, may be removed therefrom as prescribed in this chapter: 13 
 (1) Where the property has been sold pursuant to a writ of execution against such 14 
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person, or a person under whom such person claims, and the title under the sale has been 15 
duly perfected.\ 16 
 (2) Where the property has been sold pursuant to a writ of sale, upon the 17 
foreclosure by proceedings taken as prescribed in this code of a mortgage, or under an 18 
express power of sale contained therein, executed by such person, or a person under whom 19 
such person claims, and the title under the foreclosure has been duly perfected. 20 
 (3) Where the property has been sold in accordance with Section 2924 of the Civil 21 
Code, under a power of sale contained in a deed of trust executed by such person, or a 22 
person under whom such person claims, and the title under the sale has been duly 23 
perfected. 24 
 (4) Where the property has been sold by such person, or a person under whom such 25 
person claims, and the title under the sale has been duly perfected. 26 
 (5) Where the property has been sold in accordance with Section 18037.5 of the 27 
Health and Safety Code under the default provisions of a conditional sale contract or 28 
security agreement executed by such person, or a person under whom such person claims, 29 
and the title under the sale has been duly perfected. 30 
 c) Notwithstanding the provisions of subdivision (b), a tenant or subtenant in 31 
possession of a rental housing unit which has been sold by reason of any of the causes 32 
enumerated in subdivision (b), who rents or leases the rental housing unit either on a 33 
periodic basis from week to week, month to month, or other interval, or for a fixed period 34 
of time, shall be given written notice to quit pursuant to Section 1162, at least as long as 35 
the term of hiring itself but not exceeding 30 days, before the tenant or subtenant may be 36 
removed therefrom as prescribed in this chapter.  37 
 If the tenant or subtenant has resided in the dwelling for more than one year, then a 38 
written 60-day notice to quit pursuant to Section 1162 shall be given before the tenant or 39 
subtenant may be removed therefrom as prescribed in this chapter. 40 
 (d) For the purpose of subdivision (c), “rental housing unit” means any structure or 41 
any part thereof which is rented or offered for rent for residential occupancy in this state.42 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Fernando Valley Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Under the existing law, a tenant or subtenant is given only a 30-day notice to 
vacate when the former landlord’s interest in the residential real property has been foreclosed. 
 
This Resolution:  Would increase the written notice given to a tenant or subtenant of the 
foreclosed residential property from 30 to 60 days if the tenant or subtenant has resided in the 
dwelling for more than one year. This increase time would conform with CC § 1946.1(c). 
 
The Problem: The tenant or subtenant is an innocent victim of the foreclosure process. The 
former owner is not in possession and, therefore, only the tenant is subject to eviction upon only 
a 30-day written notice. The way the CCP § 1161.1 currently reads is that a tenant may be 
evicted from his or her foreclosed rented home with only a 30-day notice, no matter the length of 
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the tenancy. Tenants who have resided on foreclosed properties for more than one year should be  
entitled to the same 60-day notice period as other similar tenants pursuant to Civil Code § 
1946.1(c).  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: Roger Franklin, 16000 Ventura Blvd., Suite 908, 
Encino, California 91436; (818) 986-5253; email: rogerfranklin@prodigy.net 
 
RESPONSIBLE FLOOR DELEGATE: Roger Franklin 
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RESOLUTION 08-09-2008 
 
DIGEST:  
Real Property: Right to Pay Disputed Sums Under Protest 
Amends Civil Code section 1365.1 to permit payment of homeowner fees under protest and to 
preserve rights to dispute fees. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION:   
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1365.1 to permit payment of homeowner fees under 
protest and to preserve rights to dispute fees.  This resolution should be approved in principle 
because it would clarify an ambiguity in the current law concerning whether homeowners have 
the right to dispute fees they have paid to avoid penalties. 
 
At issue here is an ambiguity created by a 2005 legislative amendment which did not identify 
whether protesting homeowners would have the right to dispute fees and assert their protest 
while making payment to avoid other penalties.  The principle behind the resolution is in step 
with that of AB2846 (Feuer), currently pending before the State Assembly, in that it would allow 
homeowners to remain current with their fee obligations while retaining the ability to judicially 
resolve their disputes.  The Judicial Council has submitted a letter of support regarding AB2846.  
 
TEXT OF RESOLUTION 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to amend Civil Code Section 1365.1 to read as follows: 
 

§1365.1. 1 
 (a) The association shall distribute the written notice described in subdivision (b) 2 
to each member of the association during the 60-day period immediately preceding the 3 
beginning of the association's fiscal year. The notice shall be printed in at least 12-point 4 
type. An association distributing the notice to an owner of an interest that is described in 5 
Section 11212 of the Business and Professions Code that is not otherwise exempt from this 6 
section pursuant to subdivision (a) of Section 11211.7, may delete from the notice 7 
described in subdivision (b) the portion regarding meetings and payment plans. 8 
 (b) The notice required by this section shall read as follows: 9 
 “NOTICE ASSESSMENTS AND FORECLOSURE 10 
 This notice outlines some of the rights and responsibilities of owners of property 11 
in common interest developments and the associations that manage them. Please refer to 12 
the sections of the Civil Code indicated for further information. A portion of the 13 
information in this notice applies only to liens recorded on or after January 1, 2003.  You 14 
may wish to consult a lawyer if you dispute an assessment. 15 
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 ASSESSMENTS AND FORECLOSURE 16 
 Assessments become delinquent 15 days after they are due, unless the governing 17 
documents provide for a longer time.  The failure to pay association assessments may 18 
result in the loss of an owner's property through foreclosure.  Foreclosure may occur either 19 
as a result of a court action, known as judicial foreclosure or without court action, often 20 
referred to as nonjudicial foreclosure. For liens recorded on and after January 1, 2006, an 21 
association may not use judicial or nonjudicial foreclosure to enforce that lien if the 22 
amount of the delinquent assessments or dues, exclusive of any accelerated assessments, 23 
late charges, fees, attorney's fees, interest, and costs of collection, is less than one thousand 24 
eight hundred dollars ($1,800). For delinquent assessments or dues in excess of one 25 
thousand eight hundred dollars ($1,800) or more than 12 months delinquent, an association 26 
may use judicial or nonjudicial foreclosure subject to the conditions set forth in Section 27 
1367.4 of the Civil Code. When using judicial or nonjudicial foreclosure, the association 28 
records a lien on the owner's property. The owner's property may be sold to satisfy the lien 29 
if the amounts secured by the lien are not paid. (Sections 1366, 1367.1, and 1367.4 of the 30 
Civil Code) 31 
 In a judicial or nonjudicial foreclosure, the association may recover assessments, 32 
reasonable costs of collection, reasonable attorney's fees, late charges, and interest. The 33 
association may not use nonjudicial foreclosure to collect fines or penalties, except for 34 
costs to repair common areas damaged by a member or a member's guests, if the governing 35 
documents provide for this. (Sections 1366 and 1367.1 of the Civil Code) 36 
 The association must comply with the requirements of Section 1367.1 of the 37 
Civil Code when collecting delinquent assessments. If the association fails to follow these 38 
requirements, it may not record a lien on the owner's property until it has satisfied those 39 
requirements. Any additional costs that result from satisfying the requirements are the 40 
responsibility of the association. (Section 1367.1 of the Civil Code) 41 
 At least 30 days prior to recording a lien on an owner's separate interest, the 42 
association must provide the owner of record with certain documents by certified mail, 43 
including a description of its collection and lien enforcement procedures and the method of 44 
calculating the amount. It must also provide an itemized statement of the charges owed by 45 
the owner. An owner has a right to review the association's records to verify the debt. 46 
(Section 1367.1 of the Civil Code) 47 
 If a lien is recorded against an owner's property in error, the person who recorded 48 
the lien is required to record a lien release within 21 days, and to provide an owner certain 49 
documents in this regard. (Section 1367.1 of the Civil Code) 50 
 The collection practices of the association may be governed by state and federal 51 
laws regarding fair debt collection. Penalties can be imposed for debt collection practices 52 
that violate these laws. 53 
 PAYMENTS 54 
 Owners may, but are not obligated to, pay under protest any disputed charge or 55 
sum, including but not limited to assessments, fines, penalties, late fees and collection 56 
costs, and by so doing, specifically reserve the right to contest the disputed charge or sum 57 
in court or otherwise. When an owner makes a payment, he or she may request a receipt, 58 
and the association is required to provide it. On the receipt, the association must indicate 59 
the date of payment and the person who received it. The association must inform owners of 60 
a mailing address for overnight payments. (Section 1367.1 of the Civil Code) 61 
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 An owner may dispute an assessment debt by submitting a written request for 62 
dispute resolution to the association as set forth in Article 5 (commencing with Section 63 
1368.810) of Chapter 4 of Title 6 of Division 2 of the Civil Code. In addition, an 64 
association may not initiate a foreclosure without participating in alternative dispute 65 
resolution with a neutral third party as set forth in Article 2 (commencing with Section 66 
1369.510) of Chapter 7 of Title 6 of Division 2 of the Civil Code, if so requested by the 67 
owner. Binding arbitration shall not be available if the association intends to initiate a 68 
judicial foreclosure. 69 
 An owner is not liable for charges, interest, and costs of collection, if it is 70 
established that the assessment was paid properly on time, including payments made under 71 
protest. (Section 1367.1 of the Civil Code) 72 
 MEETINGS AND PAYMENT PLANS 73 
 An owner of a separate interest that is not a timeshare may request the association 74 
to consider a payment plan to satisfy a delinquent assessment. The association must inform 75 
owners of the 76 
standards for payment plans, if any exist.  (Section 1367.1 of the Civil Code) 77 
 The board of directors must meet with an owner who makes a proper written 78 
request for a meeting to discuss a payment plan when the owner has received a notice of a 79 
delinquent assessment. These payment plans must conform with the payment plan 80 
standards of the association, if they exist. (Section 1367.1 of the Civil Code)" 81 
 (c) A member of an association may provide written notice by  facsimile 82 
transmission or United States mail to the association of a secondary address. If a secondary 83 
address is provided, the association shall send any and all correspondence and legal notices 84 
required pursuant to this article to both the primary and the secondary address. 85 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Prior to 2005 the Davis-Stirling Common Interest Development Act ("Act") 
recognized a homeowner's right to pay disputed sums under protest, and specifically required 
that homeowners pay disputed sums under protest before invoking their right to alternative 
dispute resolution. In 2005 the Act was amended to remove the requirement to pay under protest, 
but in so doing, the legislature inadvertently removed the statutory right to pay disputed sums 
under protest when it removed that language from the Act. This leaves the common law right to 
pay under protest, which is only recognized in circumstances of coercion or duress, both of 
which are difficult and often impossible to establish. 
 
This Resolution: Would amend the Act by restoring the right, but not the obligation, to pay 
disputed charges or sums under protest.  
 
The Problem: Often the collection costs, late fees, penalties, and attorney's fees multiply well 
beyond the initial disputed charge. It is not unusual for these additional collection costs to exceed 
$1,000 on an original disputed charge of less than $100. In order to keep these additional costs 
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from accruing, homeowners need to be able to pay disputed sums under protest, reserving their 
right to contest those charges in small claims court, superior court, or through alternative dispute 
resolution.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT: Author: Tina L. Rasnow 
w/ Permanent Contact: Tina L. Rasnow, Ventura County Superior Court, Self-Help Legal Access 
Center, 800 South Victoria Avenue, Room 400, Ventura, CA 93009; (805)654-3879, 
tina.rasnow@ventura.courts.ca.gov 
  
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
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RESOLUTION 08-10-2008 
 
DIGEST  
Real Property:  Protections for Renters During Foreclosure 
Amends Civil Code section 2924.8 to provide 180 days’ termination notice to tenants in the 
event of foreclosure and requires foreclosing entities to honor landlord obligations.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 2924.8 to provide 180 days’ termination notice to 
tenants in the event of a foreclosure and requires foreclosing entities to honor landlord 
obligations.  This resolution should be disapproved because it places an undue restriction on the 
use of property.   
 
A 180-day notice requirement exceeds any notice provision in this area of law.   
Managing rental property in light of existing landlord obligations and within these proposed 
notice requirements would likely create a procedural and legal nightmare that would have the 
unintended consequences of a judicial backlog arising from tenant disputes related to these 
extraordinary notice requirements.  Because this resolution fails to take into consideration the 
potential procedural and substantive impacts this amendment would have in practice, it should be 
disapproved.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 2924.8 to the Civil Code to read as follows: 
 

§2924.8. 1 
 (a) Upon filing a notice of sale  pursuant to Section 2924f  , a mortgagee, trustee, 2 
servicer, or beneficiary shall also mail, at the same time, a notice addressed to the tenant 3 
occupying the property. 4 
 (b) The outside of the envelope shall prominently state in English and the 5 
languages described in Section 1632: "IMPORTANT: Information contained in this letter 6 
may affect your right to live in this property." 7 
 (c) The notice shall state the following in the same languages required on the 8 
outside of the envelope: "Foreclosure process has begun on this property, which may affect 9 
your right to continue to live in this property. Twenty days or more after the date of this 10 
notice, this property may be sold at foreclosure. The new property owner may either give 11 
you a new lease or provide you with a 180-day eviction notice. However, other laws may 12 
prohibit an eviction in this circumstance or provide you with a longer notice before 13 



08-10-2 

eviction. You may wish to contact a lawyer or your local legal aid or credit counseling 14 
organization to discuss any rights you may have."  15 
 (d) In the event of a foreclosure upon the property, the tenants shall have 180 days 16 
after the notification of foreclosure to vacate the property.  17 
 (e) Owners of the property after foreclosure shall have the same rights and 18 
responsibilities concerning return of security deposits to the tenants as did the owners of 19 
the property at the time the residents moved in. 20 
 (f) This section shall only apply to loans secured by residential real property.   21 
 (g) This section shall remain in effect only until January 1, 2013, and as of that date 22 
is repealed, unless a later enacted statute, that is enacted before January 1, 2013, deletes or 23 
extends that date.24 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Existing law governs the termination of tenancies and generally requires 30 days' 
notice of the termination thereof, except under specified circumstances. Existing law also 
establishes the criteria for determining when a tenant is guilty of unlawful detainer. 
 
This Resolution: In the event of foreclosure, would give a tenant 180 days to find new housing.  
It would also require the owners by way of foreclosure to adhere to the same requirements for 
returning security deposits as for the original owners when the tenants moved in. 
 
The Problem: With the rise of subprime mortgages over the last several years, there has been a 
substantial increase in property bought as an investment.  Much of that investment has been 
through adjustable rate mortgages. 
 Much of that investment property has been rented to provide income to pay mortgages.  
As the adjustable rates on the mortgages change, many owners find themselves facing 
foreclosures. 
 The tenants in those properties who have paid rent and provided security deposits are 
suddenly forced out of their homes with little or no advance warning. 
 Their rights in defense of eviction are minimal.  Renters are subject to state law, which 
generally requires 30 days notice. A foreclosure usually invalidates an existing lease. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 760 Market Street, #524, 
San Francisco, CA 94102, voice 415-397-1060, fax 415-397-3077, email message: 
rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch 
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COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
A tenant should not gain greater rights than he/she/it already has, merely because the original 
landlord loses the property to a lender through the non-judicial foreclosure process.  Further, 
lenders should not be placed in the position of monitoring the disposition of tenant deposits held 
by the original landlord.  By definition, a non-judicial foreclosure automatically extinguishes the 
rights of junior interests in the chain of title.  This Resolution would serve to do nothing but 
confer a windfall de facto six month lease on a tenant who happens to be occupying a property 
which is foreclosed.  It might make sense to have a formal requirement that rental properties be 
posted with the Notice of Default and Notice of Trustee’s Sale to assure that tenants have notice 
that their deposit and tenancy may be affected by the foreclosure, but any additional 
requirements placed on lenders will serve no purpose other than to increase the likelihood they 
will decline to make loans on properties subject to being rented to third parties. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
The subject Resolution proposes to engraft onto the foreclosure procedure provisions of 
California Civil Code Section 2924 a new section 2924.8 requiring that any tenant of a 
foreclosed property be given ONE HUNDRED EIGHTY (180) days to vacate the  property and 
to have the same right of return of security deposit funds as provided in the underlying original 
rental agreement.  
 
The proponent of Resolution 08-10-08 has failed to consider the provisions of California CCP 
1161a, subsections (a)(2) and (c) which require a tenant or subtenant "who rents or leases the 
rental housing unit either on a periodic basis from week to week, month to month, or other 
interval, or for a fixed period of time, to be given written notice to quit  
…at least as long as the term of hiring itself but NOT exceeding THIRTY (30) DAYS, before the 
tenant or subtenant my be removed therefrom..."(emphasis added.)  
 
It should also be noted that under CCP 744 the new owners of the foreclosed property cannot 
take possession until the foreclosure procedure is completed. The time frame for notice of the 
foreclosure sale must be posted on the property for at least TWENTY (20) DAYS prior to the 
date of sale and no more than FIFTEEN(15) DAYS to record title change.  
 
The tenant or subtenant seems to have sufficient time under present law to find new housing.  
 
Our opposition to Resolution 08-10-08 is based on the above reasons. 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This resolution is making a change in the law to remedy a temporary symptom of the current real 
estate market.  Section 2924f of the Civil Code (“2924f”) already requires that notice of a 
trustee’s sale of a property must be sent to the owner of the property and posted at the property 
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20 days before a sale may take place.  Posting the notice at the property gives any occupant 
notice of the impending trustee’s sale.   
 
The real problem with this resolution is in its imposing on any new owner of the property a stay 
of eviction of any tenants for 6 months following the foreclosure.  Giving a tenant of a foreclosed 
property the ability to effectively hold that property stagnant for 6 months after a foreclosure will 
only weigh down the property’s value as security for the debt and  the decreased foreclosure 
value of property as collateral will put California at a competitive disadvantage in regard to real 
estate financing.  In addition, any buyers who are looking to foreclosure properties as an 
opportunity to purchase a residence for themselves will be unlikely to want to buy a property 
which they will have to wait 6 months to occupy.   
 
A better alternative to the resolution might be to amend section 2924b of the Civil Code to 
require that the Notice of Default, which begins the foreclosure process, be mailed to the 
occupant of the property as well as the owner.  Such requirement would automatically give any 
occupant 110 days notice of a possible sale.  There is neither need nor call for the imposition of a 
6 month post-foreclosure waiting period to be able to occupy or market such properties.  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would restrict the alienability of the foreclosed property, hamper the transfer of 
property to a purchaser at the time of foreclosure sale, and increase administrative costs and 
burdens placed upon foreclosing parties.  For instance, prospective purchasers of tenant-occupied 
foreclosed properties would be forced to consider that, despite their purchase, they could not 
possess the property for six months.  Moreover, the resolution fails to provide a sound reason 
why tenants who happen to rent a property being foreclosed upon should receive greater notice 
protections than other tenants throughout California.  Generally, landlords are required to give at 
least 30-days notice and, in certain circumstances, 60-days notice to tenants to vacate.  Requiring 
that a tenant receive 180-days notice to vacate (3-6 times the amount of notice afforded tenants 
generally) just because that tenant happened to rent a property which became involved in 
foreclosure would unfairly benefit that tenant. 
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RESOLUTION 08-11-2008 
 
DIGEST  
Real Property: Release Upon Disclosure of Known Payments 
Amends Civil Code section 2941 to allow lien release upon disclosure of amounts and dates of 
payments that are “known.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION   
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 2941 to allow lien release upon disclosure of amounts 
and dates of payments that are “known.”  This resolution should be approved in principle 
because it would address apparent confusion in existing law.  
 
Proponents have identified specific, compelling examples of circumstances under which a title 
company may not realistically be aware of payments made.  These circumstances underscore a 
need for title companies to have the ability to release liens when the title company itself is fully 
satisfied that the financial obligation has in actuality been satisfied.  Current law, however, does 
not provide title companies with this discretion.  Since this resolution addresses an apparent error 
in existing law, it should be approved in principle. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 2941 to read as follows: 
 

§2941 1 
 (a) Within 30 days after any mortgage has been satisfied, the mortgagee or the 2 
assignee of the mortgagee shall execute a certificate of the discharge thereof, as provided 3 
in Section 2939, and shall record or cause to be recorded in the office of the county 4 
recorder in which the mortgage is recorded. The mortgagee shall then deliver, upon the 5 
written request of the mortgagor or the mortgagor' s heirs, successors, or assignees, as the 6 
case may be, the original note and mortgage to the person making the request. 7 
 (b) (1) Within 30 calendar days after the obligation secured by any deed of trust 8 
has been satisfied, the beneficiary or the assignee of the beneficiary shall execute and 9 
deliver to the trustee the original note, deed of trust, request for a full reconveyance, and 10 
other documents as may be necessary to reconvey, or cause to be reconveyed, the deed of 11 
trust. 12 
 (A) The trustee shall execute the full reconveyance and shall record or cause it to 13 
be recorded in the office of the county recorder in which the deed of trust is recorded 14 
within 21 calendar days after receipt by the trustee of the original note, deed of trust, 15 
request for a full reconveyance, the fee that may be charged pursuant to subdivision (e), 16 
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recorder's fees, and other documents as may be necessary to reconvey, or cause to be 17 
reconveyed, the deed of trust. 18 
 (B) The trustee shall deliver a copy of the reconveyance to the beneficiary, its 19 
successor in interest, or its servicing agent, if known. The reconveyance instrument shall 20 
specify one of the following options for delivery of the instrument, the addresses of 21 
which the recorder has no duty to validate: 22 
 (i) The trustor or successor in interest, and that person's last known address, as the 23 
person to whom the recorder will deliver the recorded instrument pursuant to Section 24 
27321 of the Government Code. 25 
 (ii) That the recorder shall deliver the recorded instrument to the trustee's address. 26 
If the trustee's address is specified for delivery, the trustee shall mail the recorded 27 
instrument to the trustor or the successor in interest to the last known address for that 28 
party. 29 
 (C) Following execution and recordation of the full reconveyance, upon receipt of 30 
a written request by the trustor or the trustor's heirs, successors, or assignees, the trustee 31 
shall then deliver, or caused to be delivered, the original note and deed of trust to the 32 
person making that request. 33 
 (D) If the note or deed of trust, or any copy of the note or deed of trust, is 34 
electronic, upon satisfaction of an obligation secured by a deed of trust, any electronic 35 
original, or electronic copy which has not been previously marked solely for use as a 36 
copy, of the note and deed of trust, shall be altered to indicate that the obligation is paid 37 
in full. 38 
 (2) If the trustee has failed to execute and record, or cause to be recorded, the full 39 
reconveyance within 60 calendar days of satisfaction of the obligation, the beneficiary, 40 
upon receipt of a written request by the trustor or trustor's heirs, successor in interest, 41 
agent, or assignee, shall execute and acknowledge a document pursuant to Section 2934a 42 
substituting itself or another as trustee and issue a full reconveyance. 43 

(3) If a full reconveyance has not been executed and recorded pursuant to either 44 
paragraph (1) or paragraph (2) within 75 calendar days of satisfaction of the obligation, 45 
then a title insurance company may prepare and record a release of the obligation. 46 
However, at least 10 days prior to the issuance and recording of a full release pursuant to 47 
this paragraph, the title insurance company shall mail by first-class mail with postage 48 
prepaid, the intention to release the obligation to the trustee, trustor, and beneficiary of 49 
record, or their successor in interest of record, at the last known address. 50 
 (A) The release shall set forth: 51 
 (i) The name of the beneficiary. 52 
 (ii) The name of the trustor. 53 

The recording reference to the deed of trust. 54 
A recital that the obligation secured by the deed of trust has been paid in full. 55 
The date and amount of payment, if known. 56 
(B) The release issued pursuant to this subdivision shall be entitled to 57 

recordation and, when recorded, shall be deemed to be the equivalent of a reconveyance 58 
of a deed of trust. 59 
 (4) Where an obligation secured by a deed of trust was paid in full prior to July 1, 60 
1989, and no reconveyance has been issued and recorded by October 1, 1989, then a 61 
release of obligation as provided for in paragraph (3) may be issued. 62 
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 (5) Paragraphs (2) and (3) do not excuse the beneficiary or the trustee from 63 
compliance with paragraph (1). Paragraph (3) does not excuse the beneficiary from 64 
compliance with paragraph (2). 65 
 (6) In addition to any other remedy provided by law, a title insurance company 66 
preparing or recording the release of the obligation shall be liable to any party for 67 
damages, including attorney's fees, which any person may sustain by reason of the 68 
issuance and recording of the release, pursuant to paragraphs (3) and (4). 69 
 (7) A beneficiary may, at its discretion, in accordance with the requirements and 70 
procedures of Section 2934a, substitute the title company conducting the escrow through 71 
which the obligation is satisfied for the trustee of record, in which case the title company 72 
assumes the obligation of a trustee under this subdivision, and may collect the fee 73 
authorized by subdivision (e). 74 
 (8) In lieu of delivering the original note and deed of trust to the trustee within 30 75 
days of loan satisfaction, as required by paragraph (1) of subdivision (b), a beneficiary 76 
who executes and delivers to the trustee a request for a full reconveyance within 30 days 77 
of loan satisfaction may, within 120 days of loan satisfaction, deliver the original note 78 
and deed of trust to either the trustee or trustor. If the note and deed of trust are delivered 79 
as provided in this paragraph, upon satisfaction of the note and deed of trust, the note and 80 
deed of trust shall be altered to indicate that the obligation is paid in full. Nothing in this 81 
paragraph alters the requirements and obligations set forth in paragraphs (2) and (3). 82 
 (c) For the purposes of this section, the phrases "cause to be recorded" and "cause 83 
it to be recorded" include, but are not limited to, sending by certified mail with the United 84 
States Postal Service or by an independent courier service using its tracking service that 85 
provides documentation of receipt and delivery, including the signature of the recipient, 86 
the full reconveyance or certificate of discharge in a recordable form, together with 87 
payment for all required fees, in an envelope addressed to the county recorder's office of 88 
the county in which the deed of trust or mortgage is recorded. Within two business days 89 
from the day of receipt, if received in recordable form together with all required fees, the 90 
county recorder shall stamp and record the full reconveyance or certificate of discharge. 91 
Compliance with this subdivision shall entitle the trustee to the benefit of the 92 
presumption found in Section 641 of the Evidence Code. 93 
 (d) The violation of this section shall make the violator liable to the person 94 
affected by the violation for all damages which that person may sustain by reason of the 95 
violation, and shall require that the violator forfeit to that person the sum of five hundred 96 
dollars ($500). 97 
 (e) (1) The trustee, beneficiary, or mortgagee may charge a reasonable fee to the 98 
trustor or mortgagor, or the owner of the land, as the case may be, for all services 99 
involved in the preparation, execution, and recordation of the full reconveyance, 100 
including, but not limited to, document preparation and forwarding services rendered to 101 
effect the full reconveyance, and, in addition, may collect official fees. This fee may be 102 
made payable no earlier than the opening of a bona fide escrow or no more than 60 days 103 
prior to the full satisfaction of the obligation secured by the deed of trust or mortgage. 104 
 (2) If the fee charged pursuant to this subdivision does not exceed forty-five 105 
dollars ($45), the fee is conclusively presumed to be reasonable. 106 
 (3) The fee described in paragraph (1) may not be charged unless demand for the 107 
fee was included in the payoff demand statement described in Section 2943. 108 
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 (f) For purposes of this section, "original" may include an optically imaged 109 
reproduction when the following requirements are met: 110 
 (1) The trustee receiving the request for reconveyance and executing the 111 
reconveyance as provided in subdivision (b) is an affiliate or subsidiary of the beneficiary 112 
or an affiliate or subsidiary of the assignee of the beneficiary, respectively. 113 
 (2) The optical image storage media used to store the document shall be 114 
nonerasable write once, read many (WORM) optical image media that does not allow 115 
changes to the stored document. 116 
 (3) The optical image reproduction shall be made consistent with the minimum 117 
standards of quality approved by either the National Institute of Standards and 118 
Technology or the Association for Information and Image Management. 119 
 (4) Written authentication identifying the optical image reproduction as an 120 
unaltered copy of the note, deed of trust, or mortgage shall be stamped or printed on the 121 
optical image reproduction. 122 
 (g) No fee or charge may be imposed on the trustor in connection with, or relating 123 
to, any act described in this section except as expressly authorized by this section. 124 
 (h) The amendments to this section enacted at the 1999-2000 Regular Session 125 
shall apply only to a mortgage or an obligation secured by a deed of trust that is satisfied 126 
on or after January 1, 2001. 127 
 (i) (1) In any action filed before January 1, 2002, that is dismissed as a result of 128 
the amendments to this section enacted at the 2001-02 Regular Session, the plaintiff shall 129 
not be required to pay the defendant's costs. 130 
 (2) Any claimant, including a claimant in a class action lawsuit, whose claim is 131 
dismissed or barred as a result of the amendments to this section enacted at the 2001-02 132 
Regular Session, may, within 6 months of the dismissal or barring of the action or claim, 133 
file or refile a claim for actual damages occurring before January 1, 2002, that were 134 
proximately caused by a time lapse between loan satisfaction and the completion of the 135 
beneficiary's obligations as required under paragraph (1) of subdivision (b). In any action 136 
brought under this section, the defendant may be found liable for actual damages, but 137 
may not be found liable for any civil penalty authorized by Section 2941. 138 
 (j) Notwithstanding any other penalties, if a beneficiary collects a fee for 139 
reconveyance and thereafter has knowledge, or should have knowledge, that no 140 
reconveyance has been recorded, the beneficiary shall cause to be recorded the 141 
reconveyance, or in the event a release of obligation is earlier and timely recorded, the 142 
beneficiary shall refund to the trustor the fee charged to perform the reconveyance. 143 
Evidence of knowledge includes, but is not limited to, notice of a release of obligation 144 
pursuant to paragraph (3) of subdivision (b). 145 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: The release of obligation was created to address the removal of the liens of paid 
deeds of trust from the public record in those instances in which the lender (or others) had failed 
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to provide reconveyance documents after the payment in full of the obligation underlying the 
deed of trust. 
 
This Resolution: This resolution addresses the situation when the title insurer is unable to 
determine the amount paid, but the title insurer is comfortable with the fact that the debt has in 
fact been completely and finally paid. Some releases of obligation have been seen using the 
phrases “Not Given” or “Not Disclosed” as a substitute for showing the amount of the final 
payment. The proposed amendment would remove the issue of whether a release not specifying 
the amount of the final payment is in compliance with the present requirement of the statute. 

The proposed amendment should gain the support of the lending community because it is 
easier for the title insurer to help the lender in removing the lien of the deed of trust from the 
public record after the underlying debt has been paid. The proposal does not add to the burdens 
or responsibilities of the title insurer. In fact, it helps assure compliance with the language and 
spirit of the statutes. The proposed amendment will also reduce the need for time (and money) 
consuming letters of indemnity by removing the lien from the record once and for all rather than 
the constant requests for indemnification. The proposed amendment tends to protect the 
homeowner and members of the land owning public in general, by easing the means by which 
the lien of a paid-off encumbrance may be removed from the public record. 
 
The Problem: The circumstances in which the title insurer may not be able to determine the 
amount paid include the following: 
 An independent escrow has actually handled the payoff and the insurer is 
comfortable that the payoff has been accomplished; 
 If the payoff has been handled by a now-defunct underwritten title company 
whose files are now lodged with the Department of Insurance and are not readily available; 
 If the archived file has been stripped of the information otherwise needed; and  
 If the file has been lost or destroyed in compliance with a file reduction program. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: John C. Hoag, Stewart Title Guaranty 
Company, 505 North Brand Boulevard, Suite 800A, Glendale, CA 91203-3991, (818) 547-2030 
x207, fax (818) 547-3645; jhoag@stewart.com 
 
RESPONSIBLE FLOOR DELEGATE: Valerie J. Merritt 
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RESOLUTION 09-01-08 
 
DIGEST 
Summary Adjudication:  Permitted on Different Theories of Liability  
Amends Code of Civil Procedure section 437c, subdivision (f)(1), to permit summary 
adjudication of each separate theory of liability alleged in the pleading.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c, subdivision (f)(1), to permit 
summary adjudication of each separate theory of liability alleged in the pleading.  This resolution 
should be approved in principle because a motion for summary adjudication is intended to 
address separate theories of liability, even if those theories are combined with other theories of 
liability in a single cause of action.  
 
Motions for summary adjudication dispose of non-meritorious portions of pleadings before trial, 
and are in the interest of both the litigants and judicial economy.  Only legally meritorious 
allegations should proceed to trial.  Occasionally, a poorly drafted pleading will include more 
than one theory of liability in a single cause of action.  This resolution is based on existing case 
law.  (Lilienthal & Fowler v. Superior Court (1993) 12 Cal.App.4th 1848.)  Lilienthal’s validity 
has been questioned by subsequent case law, as it was based upon an earlier version of section 
437c, subdivision (f)(1).  This amendment would make the Lilienthal analysis applicable to 
section 437c, as amended, and permit summary adjudication of each separate theory of liability, 
whether or not it arises from the invasion of a single primary right.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 437c of the Code of Civil Procedure to read as 
follows: 
 

§437c 1 
[Subdivisions (a) through (e) remain unchanged.] 2 

  (f)(1) A party may move for summary adjudication as to one or more causes of 3 
action within an action, one or more affirmative defenses, one or more claims for damages, 4 
or one or more issues of duty, if that party contends that the cause of action has no merit or 5 
that there is no affirmative defense thereto, or that there is no merit to an affirmative 6 
defense as to any cause of action, or both, or that there is no merit to a claim for damages, 7 
as specified in Section 3294 of the Civil Code, or that one or more defendants either owed 8 
or did not owe a duty to the plaintiff or plaintiffs. A motion for summary adjudication shall 9 
be granted only if it completely disposes of a cause of action, an affirmative defense, a 10 
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claim for damages, or an issue of duty.  For purposes of summary adjudication, a “cause of 11 
action” shall refer to a separate theory of liability rather than the invasion of a primary 12 
right.  Summary adjudication may be granted where recovery is sought on separate and 13 
distinct obligations which give rise to separate claims, even if those claims are grouped 14 
together and pled as a single purported “cause of action” in the pleading which is the 15 
subject of the motion. 16 

[Subdivisions (f)(2) through (s) remain unchanged.]17 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Current law is uncertain as to whether a motion for summary adjudication can be 
granted when the motion either (a) addresses a separate theory of liability even though other 
causes of action involve the same “primary right”; or (b) addresses one or more separate and 
distinct obligations giving rise to separate claims which happen to be grouped together in a 
pleading and denominated a single “cause of action.” 
 
This Resolution: Amends Code of Civil Procedure section 437c(f)(1) to define “cause of action” 
in the context of summary adjudication.  It specifically permits summary adjudication where a 
separate theory of liability is legally deficient or factually unsupported even though other causes 
of action are viable and supported and involve invasion of the same primary right.  It also 
permits summary adjudication where one or more separate and distinct obligations which give 
rise to separate claims happen to be grouped together in a pleading and denominated a single 
“cause of action.” 
 
The Problem: This proposed statutory amendment is intended to address a body of inconsistent 
case law which defines a “cause of action” in different ways for purposes of determining whether 
summary adjudication may be granted.  In Lilienthal & Fowler v. Superior Court (1993) 12 
Cal.App.4th 1848, the Court of Appeal for the First District, Division Two, rejected the “primary 
right” definition, and instead defined “cause of action” for purposes of summary adjudication as 
referring to a group of related paragraphs in the complaint reflecting a separate theory of 
liability.  Lilienthal specifically permitted summary adjudication on the merits of motions 
addressing separate and distinct wrongful acts which are combined in the same purported cause 
of action in a complaint but which could have been pled as separate causes of action.  However 
Lilienthal was questioned by the Court of Appeal for the Second District, Division One, in 
Bagley v. TRW, Inc. (1999) 73 Cal.App.4th 1092, 1094-95 n.2, and the Court of Appeal for the 
Second District, Division Seven, revived the “primary right” theory in Hindin v. Rust (2004) 118 
Cal.App.4th 1247, 1257.   The case law remains divided.  Application of the primary rights 
theory of Hindin, for example, would have precluded separate adjudication of a “negligent 
entrustment” theory of liability in Jeld-Wen, Inc. v. Superior Court (2005), 131 Cal.App.4th 853, 
since it merely addressed a single theory of liability but did not completely dispose of the 
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invasion of a single primary right (i.e., the right to be free from the alleged harm inflicted by the 
defendant).  This resolution opts for the approach advanced by Lilienthal.  It serves judicial 
economy and the administration of justice to try cases only on those theories which have legal 
support and only on those distinct wrongful acts giving rise to a separate claim which have 
factual support.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Howard S Fredman, FREDMAN LIEBERMAN 
LLP, 1875 Century Park East, Suite 2200, Los Angeles, CA 90067, voice (310) 226-6796, fax 
(310) 226-6797, e-mail hsflawyer@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE:  Howard S Fredman 
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RESOLUTION 09-02-2008 
 
DIGEST 
Civil Procedure: Discretionary Attorney’s Fees for Successful SLAPP Defendant 
Amends Code of Civil Procedure section 425.16, subdivision (c), to make the award of 
attorney’s fees to a prevailing party defendant discretionary rather than mandatory. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 01-12-03, which was disapproved; Resolution 03-03-02, which was 
approved; Resolution 04-11-05, which was disapproved; and Resolution 10-10-06, which was 
disapproved.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16, subdivision (c), to make the 
award of attorney’s fees to a prevailing party defendant discretionary rather than mandatory.  
This resolution should be disapproved because there are sound reasons why attorney’s fees are 
routinely awarded to a defendant who obtains dismissal of a SLAPP action under Code of Civil 
Procedure section 425.16, but a plaintiff who wins an anti-SLAPP motion can recover fees only 
if the motion was frivolous.   
 
Code of Civil Procedure section 425.16 is designed to protect the exercise of First Amendment 
rights by providing a remedy against frivolous lawsuits that would chill the exercise of rights of 
free speech and petition.  A defendant who wins an anti-SLAPP motion both promotes and 
protects the assertion of those fundamental rights.   
 
The legislature, therefore, found it appropriate to apply the rule of Christiansburg Garment 
Co. v. EEOC [(1978) 434 U.S. 412], to anti-SLAPP motions by providing in section 425.16, 
subdivision (c) that a defendant who obtains a dismissal under the statute should recover 
attorney’s fees, but a plaintiff who prevails against an anti-SLAPP motion should recover fees 
only if the motion was frivolous.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 425.16 to read as follows: 
 

§ 425.16 1 
 (Subdivision (a) unchanged.) 2 
 (b)(1) A cause of action against a person arising from any act of that person in 3 
furtherance of the person's right of petition or free speech under the United States or 4 
California Constitution in connection with a public issue shall be subject to a special 5 
motion to strike, unless the court determines that the plaintiff has established that there is a 6 
probability that the plaintiff will prevail on the claim. 7 
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 (2) In making its determination, the court shall consider the pleadings, and 8 
supporting and opposing affidavits stating the facts upon which the liability or defense is 9 
based. 10 
 (3) If the court determines that the plaintiff has established a probability that he or 11 
she will prevail on the claim, neither that determination nor the fact of that determination 12 
shall be admissible in evidence at any later stage of the case, and no burden of proof or 13 
degree of proof otherwise applicable shall be affected by that determination. 14 
 (c) In any action subject to subdivision (b), a prevailing defendant on a special 15 
motion to strike shall may be entitled to recover his or her attorney's fees and costs. If the 16 
court finds that a special motion to strike is frivolous or is solely intended to cause 17 
unnecessary delay, the court shall award costs and reasonable attorney's fees to a plaintiff 18 
prevailing on the motion, pursuant to Section 128.5. 19 
 (Subdivisions (d) through (k), inclusive, unchanged.) 20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law: Subdivision (c) of Code of Civil Procedure section 425.16 specifically provides 
that the trial court shall award attorney fees to a defendant who prevails on a special motion to 
strike, but may award attorney fees to a plaintiff who succeeds in having such a motion denied. 
Current case law confirms the mandatory nature of an award of attorney fees to prevailing 
defendant, even if the trial court concludes the action on a procedural basis other than the 
granting of a Special Motion to Strike, for example by dismissal on its own motion or by the 
sustaining of a demurrer. (Pfeiffer Venice Properties v. Bernard (2002) 101 Cal.App.4th 211) 
 
This Resolution: Would change the provision regarding availability of attorney fees to a 
defendant prevailing through a SLAPP motion from one where the trial court is forced to award 
fees regardless of the interests of justice, to one where the trial court has discretion not to award  
fees.   
 
The Problem: Mandatory attorney fees to a successful defendant made sense when the gist of a 
SLAPP motion was to nip a case filed by a large corporation against an individual for reasons 
unrelated to its merits, a ““Stategic Lawsuit Against Public Participation””, maintained for the 
purpose of chilling the free speech of individuals. An example of this type of case is where a 
developer sues an individual on a tort theory for successfully speaking out against a development 
at a public hearing. The purpose of the lawsuit is no to recover damages so much as to drag the 
defendant through the courts to discourage him or her from speaking out in the future. 
 
However, in situations where the trial court rightly or wrongly has institutional sympathy for a 
SLAPP plaintiff, for example when the plaintiff is an individual who improperly sues an 
institution, sometimes the court is loathe to expose the plaintiff to the fees that would currently 
be mandatory if the motion were granted.  Even if upon full review it would be obvious the 
plaintiff has no case, and the speedy resolution goal of the SLAPP motion process would merit 
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conclusion of the case, because of the fee requirement, the trial court will find some “reason” to 
deny the motion, for example by reviewing the complaint “demurrer” style and concluding from 
its allegations (without review of the evidence offered by either side) that the action does not 
“arise” from protected activity. 
 
The effect of this is to force both sides to continue litigation to the point where the defense can 
file some other sort of dispositive motion like a summary judgment, or force the case on 
indefinite hold while the aggrieved defendant appeals the trial court’s error.   
 
The trial court should be able to exercise its discretion as to whether attorney fees should be 
available to a prevailing SLAPP defendant, so that it has the option, in the interests of justice, to 
end a case early without being forced to saddle a plaintiff with a large attorney fee.   
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Jennifer L. Lynch, 380 South Melrose Drive, 
Suite 414, Vista, Ca. 92081    Phone: (760) 643-4113 
 
RESPONSIBLE FLOOR DELEGATE:  Jennifer L. Lynch 
 
COUNTERARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
There are sound reasons why attorney fees are routinely awarded to a defendant who obtains 
dismissal of a SLAPP action under CCP § 425.16, but a plaintiff who wins an anti-SLAPP 
motion can recover fees only if the motion was frivolous.   
 
The statute adopts the rule of Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 54 L.Ed.2d 
648 (1978).  In Christiansburg, the Court held that a plaintiff who wins a civil rights action 
should ordinarily recover statutory attorney fees; that promotes the purpose of the statute, which 
is designed to encourage private enforcement of civil rights.  But routinely awarding fees to 
prevailing defendants prevail in civil rights cases would discourage lawsuits to enforce civil 
rights.  Therefore, a defendant who prevails in a civil rights action should not recover fees unless 
“‘the action brought is found to be unreasonable, frivolous, meritless or vexatious.’” Id.; see also 
Hughes v. Rowe, 449 U.S. 5, 14, 66 L.Ed.2d 163 (1980) (same rule in actions under 42 USC 
§ 1983). 
 
CCP § 425.16 is designed to protect the exercise of First Amendment rights by providing a 
remedy against frivolous lawsuits that would chill the exercise of rights of free speech and 
petition.  A defendant who wins an anti-SLAPP motion both promotes and protects the assertion 
of those fundamental rights.   
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The Legislature, therefore, found it appropriate to apply the Christiansburg rule to anti-SLAPP 
motions by providing in § 425.16(c) that a defendant who obtains a dismissal under the statute 
should recover attorney fees, but a plaintiff who prevails against an anti-SLAPP motion should 
recover fees only if the motion was frivolous. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
SDCBA disagrees with this resolution.  First, the proponent offers no evidence – not even a 
personal anecdote – that judges are wrongly denying anti-SLAPP motions because they do not 
want to award attorney fees.  Anti-SLAPP jurisprudence has developed reasonably, and there is 
no justification offered for this modification. 

Second, the resolution raises a substantial risk of doing irremediable harm.  Anti-SLAPP motions 
often protect the free speech and petition rights of unpopular people and causes.  It is more likely 
that judges would wrongly deny attorney fees to such parties than that they are now wrongly 
denying anti-SLAPP motions.  A wrongful denial of an anti-SLAPP is appealable and reviewable 
de novo since the applicable standards are those of summary judgment.  A wrongful denial of 
attorney fees would be appealable but reviewable only for abuse of discretion, which often 
means there is no meaningful review. 

 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would make the award of attorney’s fees following a successful “anti-SLAPP” 
motion discretionary, as compared to the current mandatory requirement.  This idea should be 
rejected.  The proponent claims that courts are loathe to grant anti-SLAPP motions when it has 
“institutional sympathy” for a plaintiff defending against the motion, and would not want to 
expose that party to having to pay fees, even though the motion is a valid one.  The proponent, 
though, puts this position out there without any support or evidence that this is a common 
occurrence, or has ever occurred at all.  Passage of this resolution, moreover, would actually 
encourage large corporations to bring the sorts of lawsuits that have been dismissed via the anti-
SLAPP procedure as they would no longer have to fear the threat of mandatory fees.  Deleting 
this deterrent, simply because a court may, on occasion, deny a motion it should grant, is no 
reason to change this particular statutory section.  The Santa Clara County delegation 
recommends disapproval of this resolution. 
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RESOLUTION 09-03-2008 
 
DIGEST 
Civil Procedure: Use of Complaint in Review of SLAPP Motion 
Amends Code of Civil Procedure section 425.16 to clarify that the court must not rely solely on 
the complaint in considering a special motion to strike.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 425.16 to clarify that the court must not 
rely solely on the complaint in considering a special motion to strike.  This resolution should be 
disapproved because the proposed change merely restates what the statute already requires. 
 
Current law provides that the court should make a determination on a motion to strike based 
upon the pleadings and supporting and opposing affidavits.  The proposed change reiterates that 
the court should not limit its consideration to the allegations of the complaint in determining 
whether the action arises from protected rights of petition or free speech. Because the statute 
already requires court review of both the pleadings and declarations, in subdivisions (b)(1) and 
(2), as confirmed by case law, the resolution is unnecessary.  “When a special motion to strike is 
filed, the initial burden rests with the defendant to demonstrate that the challenged cause of 
action arises from protected activity.  In determining whether a defendant sustained its initial 
burden of proof, the court relies on the pleadings and declarations or affidavits.” (Brill Media 
Co., LLC v. TCW Group, Inc. (2005) 132 Cal.App.4th 324, 329.)  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 425.16 to read as follows: 
 

§425.16 1 
 (Subdivision (a) unchanged.) 2 
 (b)(1) A cause of action against a person arising from any act of that person in 3 
furtherance of the person's right of petition or free speech under the United States or 4 
California Constitution in connection with a public issue shall be subject to a special 5 
motion to strike, unless the court determines that the plaintiff has established that there is a 6 
probability that the plaintiff will prevail on the claim. 7 
 (2) In making its determination, the court shall consider the pleadings, and 8 
supporting and opposing affidavits stating the facts upon which the liability or defense is 9 
based, but shall not determine whether the action arises from protected petition or free 10 
speech solely on the basis of the allegations of the complaint. 11 
 (3) If the court determines that the plaintiff has established a probability that he or 12 
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she will prevail on the claim, neither that determination nor the fact of that determination 13 
shall be admissible in evidence at any later stage of the case, and no burden of proof or 14 
degree of proof otherwise applicable shall be affected by that determination. 15 
 (c) In any action subject to subdivision (b), a prevailing defendant on a special 16 
motion to strike shall be entitled to recover his or her attorney's fees and costs. If the court 17 
finds that a special motion to strike is frivolous or is solely intended to cause unnecessary 18 
delay, the court shall award costs and reasonable attorney's fees to a plaintiff prevailing on 19 
the motion, pursuant to Section 128.5. 20 
 (Subdivisions (d) through (k), inclusive, unchanged.) 21 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of Northern San Diego County 
 
STATEMENT OF REASONS: 
 
Existing Law:Subdivision (b)(s)  of Code of Civil Procedure section 425.16 specifically provides 
that the trial court  “shall consider the pleadings, and supporting and opposing affidavits stating 
the facts upon which the liability or defense is based” (emphasis added.)  
 
This Resolution: Would clarify the provision regarding the scope of the trial court’s review to 
clarify that the question of the activity from which the action arises must be determined from a 
full review of all of the evidence presented, not just the bare allegations of the complaint.   
 
The Problem:  Although Subdivision (b)(s)  of Code of Civil Procedure section 425.16 
specifically provides that the trial court  “shall consider the pleadings, and supporting and 
opposing affidavits stating the facts upon which the liability or defense is based” (emphasis 
added,) some trial courts interpret this language to mean that the question of whether the action 
arises from protected petitioning or speech can be determined based on the allegations of the 
complaint alone, taking them as true as though the motion were a demurrer.  The trial court then, 
based solely on its review of the complaint and regardless of plaintiffs ability to prove its 
allegations, determines that the action does not “arise” from protected activity and declines to 
review the merits of the defendant’s claims.   
 
The effect of this is that defendants in good faith who have bona fide defenses either have to 
accept this inappropriate ruling and proceed to defend the case in normal fashion until the trial 
court is forced to review it on the merits, or appeal the ruling, remaining a defendant in an active 
case that should never have been filed in the first place.  
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  K. Martin White, Post Office Box 1826, 
Carlsbad, CA   92018-1826, (760) 434-6787 
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RESPONSIBLE FLOOR DELEGATE:  K. Martin White 
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RESOLUTION 09-04-2008 
 

DIGEST 
Civil Procedure:  Service of Opposition and Reply Papers in Law and Motion 
Amends Code of Civil Procedure section 1005 to exclude regular mail as a means of serving 
opposition and reply papers, and allows facsimile service without prior agreement of the parties. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
Similar to Resolution 10-11-02, which was withdrawn. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1005 to exclude regular mail as a means 
of serving opposition and reply papers, and allows facsimile service without prior agreement of 
the parties.  This resolution should be disapproved because it would eliminate safeguards 
necessary to assure proper service.  
  
As currently written, Code of Civil Procedure section 1005 requires that service of papers 
opposing motions and all reply papers be made by a method reasonably calculated to ensure 
delivery no later than the close of the next business day after these documents are filed.  The 
practical result is that the documents must be hand-delivered, faxed, or sent via a one-day 
delivery service to comply with the statute.   
 
This resolution would provide for fax service without any of the safeguards provided in Code of 
Civil Procedure section 1013 and Rules of Court, Rule 2.306.  The prior agreement of and 
designation of proper fax number by the recipient, and knowledge on the part of the recipient 
that service will be made by fax, are absolutely necessary in order to assure actual receipt of all 
pages of the documents thus served; and permits the parties to limit, by agreement, the total 
number of pages, including exhibits, which they are willing or reasonably able to accept by that 
method of service. 
 
Electronic filing of pleadings is being implemented in court after court throughout the state, and 
electronic service will soon become the preferred, if not required, method of service of all 
motion papers.  Fax service is on the way out.  In the meantime, such service requires the 
safeguards provided by existing law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1005 to read as follows: 
  

§1005 1 
 (a) Written notice shall be given, as prescribed in subdivisions (b) and (c), for the 2 
following motions: 3 
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 (1) Notice of Application and Hearing for Writ of Attachment under Section 4 
484.040. 5 
 (2) Notice of Application and Hearing for Claim and Delivery under Section 6 
512.030. 7 
 (3) Notice of Hearing for Claim of Exemption under Section 706.105. 8 
 (4) Motion to Quash Summons pursuant to subdivision (b) of Section 418.10. 9 
 (5) Motion for Determination of Good Faith Settlement pursuant to Section 877.6. 10 
 (6) Hearing for Discovery of Peace Officer Personnel Records pursuant to Section 11 
1043 of the Evidence Code. 12 
 (7) Notice of Hearing of Third-Party Claim pursuant to Section 720.320. 13 
 (8) Motion for an Order to Attend Deposition more than 150 miles from deponent's 14 
residence pursuant to Section 2025.260. 15 
 (9) Notice of Hearing of Application for Relief pursuant to Section 946.6 of the 16 
Government Code. 17 
 (10) Motion to Set Aside Default or Default Judgment and for Leave to Defend 18 
Actions pursuant to Section 473.5. 19 
 (11) Motion to Expunge Notice of Pendency of Action pursuant to Section 405.30. 20 
 (12) Motion to Set Aside Default and for Leave to Amend pursuant to Section 21 
585.5. 22 
 (13) Any other proceeding under this code in which notice is required and no other 23 
time or method is prescribed by law or by court or judge. 24 
 (b) Unless otherwise ordered or specifically provided by law, all moving and 25 
supporting papers shall be served and filed at least 16 court days before the hearing. The 26 
moving and supporting papers served shall be a copy of the papers filed or to be filed with 27 
the court. However, if the notice is served by mail, the required 16-day period of notice 28 
before the hearing shall be increased by five calendar days if the place of mailing and the 29 
place of address are within the State of California, 10 calendar days if either the place of 30 
mailing or the place of address is outside the State of California but within the United 31 
States, and 20 calendar days if either the place of mailing or the place of address is outside 32 
the United States, and if the notice is served by facsimile transmission, express mail, or 33 
another method of delivery providing for overnight delivery, the required 16-day period of 34 
notice before the hearing shall be increased by two calendar days. Section 1013, which 35 
extends the time within which a right may be exercised or an act may be done, does not 36 
apply to a notice of motion, papers opposing a motion, or reply papers governed by this 37 
section. All papers opposing a motion so noticed shall be filed with the court and a copy 38 
served on each party at least nine court days, and all reply papers at least five court days 39 
before the hearing. The court, or a judge thereof, may prescribe a shorter time.  (c) 40 
 (c) Notwithstanding any other provision of this section, all papers opposing a 41 
motion and all reply papers shall be served by personal delivery, facsimile transmission, 42 
express mail, or other means consistent with Sections 1010, 1011, 1012, and 1013, and 43 
reasonably calculated to ensure delivery to the other party not later than the close of the 44 
next business day after the time the opposing papers or reply papers, as applicable, are 45 
filed.  This subdivision applies to the service of opposition and reply papers regarding 46 
motions for summary judgment or summary adjudication, in addition to the motions listed 47 
in subdivision (a).  The court, or a judge thereof, may prescribe a shorter time.  Service by 48 
regular mail is not a permissible method of serving opposing papers or reply papers.  49 
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Notwithstanding Code of Civil Procedure section 1013 (d), California Rule of Court 2.306, 50 
or any other rule of court or provision of this Code, facsimile transmission of opposing 51 
papers and reply papers is expressly permitted by this section even in the absence of an 52 
agreement by the parties. 53 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  CONTRA COSTA COUNTY BAR ASSOCIATION 
  
STATEMENT OF REASONS 
  
Existing law:  States that opposing papers and reply papers on a motion must be served by a 
method “reasonably calculated to ensure delivery to the other . . . parties not later than the close 
of the next business day . . .” 
 
This Resolution:  Would make it clear that, as a matter of law, service by regular mail is never 
considered “reasonably calculated to ensure delivery to the other . . . parties not later than the 
close of the next business day . . .”  It would also make it clear that facsimile transmission of 
opposing and reply papers is permitted notwithstanding any other provision of the Code of Civil 
Procedure. 
 
The Problem:  Under current law most practitioners take the view that opposing and reply papers 
must be served in a manner such as facsimile transmission or overnight delivery that ensures 
delivery by the close of the next business day.  Recently, however, a leading commentator has 
suggested that the language “or other means . . . reasonably calculated to ensure delivery to the 
other . . . parties not later than the close of the next business day . . .” may permit the possibility 
of service by regular mail if the mail is addressed locally.  (Weil & Brown, Cal. Practice Guide: 
Civil Procedure Before Trial (The Rutter Group 2007) ¶ 9:105.2, p. 9 et seq.)  Accordingly, some 
practitioners have begun serving opposing and reply papers by regular mail.  Whenever such 
service does not result in delivery by the close of the next business day, the opposing party is 
unfairly disadvantaged by having his or her time for briefing unduly shortened. 
  
Further, Code of Civil Procedure section 1013, subdivision (d) and California Rule of Court, rule 
2.306 state that service by facsimile is permitted only where the parties enter into an express 
agreement so stating.  The proposed amendment would make it clear that, as to opposing and 
reply papers on a motion at least, service by facsimile transmission is expressly permitted even in 
the absence of such an agreement. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule except to the extent stated above. 
  
AUTHOR AND/OR PERMANENT CONTACT:  Jay Chafetz, 2033 N. Main St., Suite 750, 
Walnut Creek, CA, 94596, Phone:  (925) 933-5890, Fax:  (925) 933-5620; Jchaf@aol.com 
 
COUNTERARGUMENTS 
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BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
We support any indication that regular mail is not a proper medium for the service of opposition 
and reply paperwork if it does not comply with the time extensions found in Code of Civil 
Procedure section 1013.  However, any effort to force a party to receive service by facsimile (or, 
for that matter, email) should be discouraged, in the absence of a stipulation.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The proponent has identified a genuine problem, but forcing lawyers and pro pers to accept fax 
service is unacceptable as a solution.  Some lawyers do not have fax machines; there is no rule of 
court or professional conduct requiring a lawyer to be accessible for service by fax.  Many pro 
pers do not have fax machines.  An opposition to a major motion may have hundreds of pages of 
exhibits that would tie up a lawyer’s fax machines for hours.  This could disable a small law 
office, since fax machines often double as printers. 

The correct solution is to exclude U.S. first class and priority mail from permissible methods of 
service and allow the responding or replying party to use any other method reasonably calculated 
to assure timely arrival of the papers.  Permissible methods include messenger, overnight 
delivery providers (e.g., Federal Express), U.S. Express Mail, and a variety of electronic 
technologies if agreed by the parties to a case. 
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RESOLUTION 09-05-2008 
 
DIGEST 
Service of Documents:  Sufficiency of Electronic Service 
Amends Code of Civil Procedure section 1010.6 to permit all documents except a summons or 
subpoena to be served electronically, without prior agreement. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1010.6 to permit all documents except a 
summons or subpoena to be served electronically, without prior agreement.  This resolution 
should be disapproved because it contains no safeguards to ensure that the electronically served 
documents are actually received by the intended recipient.   
 
The “computer age” brings about an opportunity to have service of documents completed 
electronically, rather than with paper copies.  This innovation promises to save paper, trees and 
much cost to parties.  Concerns exist, however, for the problems which arise in the use of 
electronic service, and these concerns are not addressed in the resolution.  With facsimile 
service, a confirmation of delivery report can be generated.  With mail delivery service, return 
receipts can be provided (although the reliability of the United States Postal Service, which also 
assures delivery through rain, sleet, and snow, is well-established after more than a century of 
service).  However, similar receipt confirmation is not always available for electronically served 
documents.  Furthermore, electronically sent documents are misdelivered more commonly than 
those sent by mail, and there is no established, reliable method to provide notice to the sender 
that the documents were misdelivered (unlike an improperly addressed mailed item, which is 
usually returned as undeliverable).  Without the requirement of any methods of confirmation (let 
alone adequate methods) that the electronically served documents were actually received by the 
intended recipient, this resolution would result in too many missed deadlines by parties who had 
no actual or constructive knowledge that motions or discovery had been served on them.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Legislature amend section 1010.6 of the Code of Civil Procedure as follows: 
 

§1010.6 1 
 (a) A trial court may adopt local rules permitting electronic filing and service of 2 
documents, subject to rules adopted pursuant to subdivision (b) and the following 3 
conditions: 4 
 (1) A document that is filed electronically shall have the same legal effect as an 5 
original paper document. 6 
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 (2) (A) When a document to be filed requires the signature, not under penalty of 7 
perjury, of an attorney or a person filing in propria persona, the document shall be deemed 8 
to have been signed by that attorney or person if filed electronically. 9 
 (B) When a document to be filed requires the signature, under penalty of perjury, of 10 
any person, the document shall be deemed to have been signed by that person if filed 11 
electronically and if a printed form of the document has been signed by that person prior 12 
to, or on the same day as, the date of filing.  The attorney or person filing the document 13 
represents, by the act of filing, that the declarant has complied with this section.  The 14 
attorney or person filing the document shall maintain the printed form of the document 15 
bearing the original signature and make it available for review and copying upon the 16 
request of the court or any party to the action or proceeding in which it is filed. 17 
 (3) Any document that is electronically filed with the court after the close of 18 
business on any day shall be deemed to have been filed on the next court day.  “Close of 19 
business,” as used in this paragraph, shall mean 5 p.m. or the time at which the court would 20 
not accept filing at the court’s filing counter, whichever is earlier. 21 
 (4) The court receiving a document filed electronically shall issue a confirmation 22 
that the document has been received and filed.  The confirmation shall serve as proof that 23 
the document has been filed. 24 
 (5) Upon electronic filing of a complaint, petition, or other document that must be 25 
served with a summons, a trial court, upon request of the party filing the action, shall issue 26 
a summons with the court seal and the case number.  The court shall keep the summons in 27 
its records and may electronically transmit a copy of the summons to the requesting party.  28 
Personal service of a printed form of the electronic summons shall have the same legal 29 
effect as personal service of an original summons.  If a trial court plans to electronically 30 
transmit a summons to the party filing a complaint, the court shall immediately upon 31 
receipt of the complaint notify the attorney or party that a summons will be electronically 32 
transmitted to the electronic address given by the person filing the complaint. 33 
 (6) Where by any statute or rule of court any notice may be served by mail, express 34 
mail, overnight delivery, or facsimile transmission, electronic service of the notice and any 35 
accompanying documents may be used by the party serving such notice authorized when a 36 
party has agreed to accept service electronically in that action.  Electronic service is 37 
complete at the time of transmission, but any period of notice or any right or duty to do any 38 
act or make any response within any period or on a date certain after the service of the 39 
document, which time period or date is prescribed by statute or rule of court, shall be 40 
extended after service by electronic transmission by two court days, but the extension shall 41 
not apply to extend the time for filing notice of intention to move for new trial, notice of 42 
intention to move to vacate judgment pursuant to Section 663a, or notice of appeal.  This 43 
extension applies in the absence of a specific exception provided for by any other statute or 44 
rule of court.  This subsection does not apply to service of a summons or a subpoena 45 
except when the recipient has agreed to accept service of a summons or a subpoena 46 
electronically. 47 
 (7) The court shall permit a party or attorney to file an application for waiver of 48 
court fees and costs, in lieu of requiring the payment of the filing fee, as part of the process 49 
involving the electronic filing of a document.  The court shall consider and determine the 50 
application in accordance with Section 68511.3 of the Government Code and shall not 51 
require the party or attorney to submit any documentation other than that set forth in 52 
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Section 68511.3 of the Government Code.  Nothing in this section shall require the court to 53 
waive a filing fee that is not otherwise waivable. 54 
 (8) If a trial court adopts rules conforming to paragraphs (1) to (7), inclusive, it may 55 
provide by order that all parties to an action file and/or serve documents electronically in a 56 
class action, a consolidated action, or a group of actions, a coordinated action, or an action 57 
that is deemed complex under Judicial Council rules, provided that the trial court’s order 58 
does not cause undue hardship or significant prejudice to any party in the action. 59 
 (b) By January 1, 20032009, the Judicial Council shall adopt uniform rules for the 60 
electronic filing and service of documents in the trial courts of the state, which shall 61 
include statewide policies on vendor contracts, privacy, and access to public records.  62 
These rules shall conform to the conditions set forth in this section, as amended from time 63 
to time. 64 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Allows parties to serve documents electronically only when the recipient has 
agreed to accept service in that manner. 
 
This Resolution:  Would allow papers to be served electronically in all cases, with the exception 
of a summons or subpoena. 
 
The Problem:  For centuries, attorneys and courts have relied on paper documents.  Not 
surprisingly, our profession has probably generated – and consumed – more paper than any 
other.  The preparation, copying, service, and retention of paper documents routinely consume 
inordinate amounts of time and expense for every practitioner and official.  Until now, we’ve had 
no alternative but to put up with it, because paper was the only practicable medium we could use. 
 
The electronic age has been upon us for decades, but it has been only relatively recently that 
electronic document management has come within everyone’s grasp.  Instead of spending $30 or 
more to send a packet of documents overnight to a colleague across the country, a lawyer can 
send those same documents to their destination immediately for nothing.  And instead of 
worrying about whether the documents will get lost in transit (or even in her own mailroom), the 
recipient can simply download them into her document management system.  Also, many courts, 
including most federal district courts, now accept electronic filing as their sole means of 
document submissions.  The entire process takes nothing more than an e-mail account, some 
software, and a few clicks.  And when the time and cost of effecting paper service upon multiple 
recipients are considered, the benefits of electronic service become even more compelling. 
 
The resolution contains an exception for the service of summonses and subpoenas.  The rationale 
for excepting those documents is that the recipients thereof are usually not yet parties to 
litigation, and thus service upon them should be accomplished in a more direct and personal 
manner to ensure and verify receipt.  
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IMPACT STATEMENT 
 
This resolution would not affect any other rule, statute, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office, 2370 
Market Street • No. 133, San Francisco, CA 94114, telephone (415) 682-9785, email appeals [at] 
jimweixel.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
Although the internet has become a useful tool in many areas, and email communication is 
generally quick and effective, a party or attorney should not be forced to rely on the internet for 
serious litigation matters, absent freely available advances in technology that assure absolute 
reliability. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution would allow a party serving documents, other than a summons or subpoena, to 
independently choose to serve the other parties electronically, even though current law requires 
that the parties have a prior agreement in place.  Certainly, in this day and age, this would appear 
to be a wonderful idea.  Unfortunately, it is not.  The simple fact is, not everyone uses or is 
comfortable with email.  This resolution basically dismisses those people without a second 
thought.  The resolution ignores the fact that emails can be rejected as spam, blacked due to size, 
go the wrong in-box, or end up in a mailbox of someone on vacation, thereby preventing access 
to the email.  Moreover, this resolution does not address the issue of the format a document is to 
be sent in, e.g., Word, WordPerfect, etc, and how to resolve conflicts when a document is 
delivered to a party in an unreadable manner.  Granted, parties should be encouraged to enter 
into email stipulations.  Permitting one side to simply make that choice independently, however, 
is not the solution.  The Santa Clara County delegation recommends disapproval of this 
resolution. 
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RESOLUTION 09-06-2008 
 
DIGEST 
Small Claims: Service on Insurer 
Adds Civil Code section 1360.6 to allow for service on a defendant’s insurer in small claims 
motor vehicle accident cases. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to add Civil Code Section 1360.6 as follows: 
 

§ 116.340  1 
 (a) Service of the claim and order on the defendant may be made by any one of 2 
the following methods: 3 
    (1) The clerk may cause a copy of the claim and order to be mailed to the 4 
defendant by any form of mail providing for a return receipt. 5 
 (2) The plaintiff may cause a copy of the claim and order to be delivered to the 6 
defendant in person. 7 
    (3) The plaintiff may cause service of a copy of the claim and order to be made 8 
by substituted service as provided in subdivision (a) or (b) of Section 415.20 without the 9 
need to attempt personal service on the defendant. For these purposes, substituted service 10 
as provided in subdivision (b) of Section 415.20 may be made at the office of the sheriff or 11 
marshal who shall deliver a copy of the claim and order to any person authorized by the 12 
defendant to receive service, as provided in Section 416.90, who is at least 18 years of age, 13 
and thereafter mailing a copy of the claim and order to the defendant's usual mailing 14 
address. 15 
    (4) The clerk may cause a copy of the claim to be mailed, the order to be issued, 16 
and a copy of the order to be mailed as provided in subdivision (b) of Section 116.330. 17 
    (b) Service of the claim and order on the defendant shall be completed at least 15 18 
days before the hearing date if the defendant resides within the county in which the action 19 
is filed, or at least 20 days before the hearing date if the defendant resides outside the 20 
county in which the action is filed. 21 
    (c) Proof of service of the claim and order shall be filed with the small claims 22 
court at least five days before the hearing. 23 
    (d) Service by the methods described in subdivision (a) shall be deemed complete 24 
on the date that the defendant signs the mail return receipt, on the date of the personal 25 
service, as provided in Section 415.20, or as established by other competent evidence, 26 
whichever applies to the method of service used. 27 
    (e) Service shall be made within this state, except as provided in subdivisions (f) 28 
and (g). 29 
    (f) The owner of record of real property in California who resides in another state 30 
and who has no lawfully designated agent in California for service of process may be 31 
served by any of the methods described in this section if the claim relates to that property. 32 
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    (g) A nonresident owner or operator of a motor vehicle involved in an accident 33 
within this state may be served pursuant to the provisions on constructive service in 34 
Sections 17450 to 17461, inclusive, of the Vehicle Code without regard to whether the 35 
defendant was a nonresident at the time of the accident or when the claim was filed. 36 
Service shall be made by serving both the Director of the California Department of Motor 37 
Vehicles and the defendant, and may be made by any of the methods authorized by this 38 
chapter or by registered mail as authorized by Section 17454 or 17455 of the Vehicle 39 
Code.  40 
 (h) If an insurance company has acknowledged the existence of a liability policy 41 
covering its insured resident or nonresident owner or operator of a motor vehicle involved 42 
in an accident within this state, and the owner or operator either failed to provide a current 43 
address at the time of the accident, or has since moved with no forwarding address; the  44 
insurance carrier must disclose its insured's current address for service of process or accept 45 
service of process on behalf of its insured owner or operator. Service on the insurance 46 
company may be made pursuant to (a)(1) above. 47 
    (i) If an action is filed against a principal and his or her guaranty or surety 48 
pursuant to a guarantor or suretyship agreement, a reasonable attempt shall be made to 49 
complete service on the principal. If service is not completed on the principal, the action 50 
shall be transferred to the court of appropriate jurisdiction. 51 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: While existing law allows for service of process in a small claims case against a 
nonresident defendant by service on the Director of the California Department of Motor 
Vehicles, it still requires service on the defendant.  
 
This Resolution: Would close a current loophole in the small claims statutes that operates to 
deny personal injury plaintiffs the right to pursue their claims in small claims court when the 
defendant cannot be located after the accident, and the insurance company who is duty bound to 
indemnify the defendant knows the defendant’s location but refuses to disclose it. 
 
The Problem: There is no mechanism in small claims court for an order for publication when a 
defendant cannot be located. There are often car accident cases in which the defendant either 
provides an outdated address, or moves after the accident without leaving a forwarding address. 
The plaintiff has been in discussion with the defendant’s insurance company but they fail to 
reach a settlement. When the plaintiff tries to file a small claims action against the defendant the 
insurance company informs the plaintiff that the defendant has moved, but refuses to disclose the 
defendant’s whereabouts. Without a current address to serve the defendant the plaintiff is unable 
to avail her/himself of the small claims court. This proposed amendment would close a loophole 
in the statute to allow plaintiffs in personal injury actions to serve the defendant through the 
defendant’s insurance company when the defendant’s whereabouts are unknown. 
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IMPACT STATEMENT: 
 
This proposed resolution does not affect any other statute. 
 
AUTHORS AND/OR PERMANENT CONTACT: Tina L. Rasnow, Ventura County Superior 
Court, Self-Help Legal Access Center, 800 South Victoria Avenue, Room 400, Ventura, CA 
93009/(805)654-3879, tina.rasnow@ventura.courts.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
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RESOLUTION 09-07-08 
 

DIGEST 
Summary Judgment: Reducing Notice Period 
Amends Code of Civil Procedure section 437c to shorten the notice period for a motion for 
summary judgment from 75 to 45 days. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Same as Resolution 04-08-05, which was approved; and similar to Resolution 11-02-03, which 
was approved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to shorten the notice period for a 
motion for summary judgment from 75 to 45 days.  This resolution should be approved in 
principle because it strikes a proper balance between the prior, unduly short, 28-day notice 
period and the present, unduly long, 75-day notice period for the bringing of a motion for 
summary judgment or summary adjudication of issues.   
 
Under the current fast track rules, the 75-day notice period makes it extremely difficult to bring a 
meritorious, well-substantiated summary judgment motion, which typically requires that the 
majority of discovery has been completed.  It encourages the bringing of such motions too early 
in the litigation, forcing expedited discovery on the part of the opposing party, and causing 
increased expense and difficulties for all parties.  In the majority of cases, a 75-day notice period 
is not needed.  When it is, the court retains the discretion to order it. 
 
This Conference previously approved Resolution 04-08-05, which provided for a 45-day notice 
period; and approved as amended Resolution 11-02-03, which provided for application to a court 
to shorten the notice period.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Associations recommends 
that the legislation be sponsored to amend Code of Civil Procedure section 437c to read as 
follows: 
 

§ 437c.  1 
 (a) Any party may move for summary judgment in any action or proceeding if it is 2 
contended that the action has no merit or that there is no defense to the action or 3 
proceeding. The motion may be made at any time after 60 days have elapsed since the 4 
general appearance in the action or proceeding of each party against whom the motion is 5 
directed or at any earlier time after the general appearance that the court, with or without 6 
notice and upon good cause shown, may direct. Notice of the motion and supporting 7 
papers shall be served on all other parties to the action at least 75 45 days before the time 8 



09-07-2 

appointed for hearing. However, if the notice is served by mail, the required 7545-day 9 
period of notice shall be increased by five days if the place of address is within the State of 10 
California, 10 days if the place of address is outside the State of California but within the 11 
United States, and 20 days if the place of address is outside the United States, and if the 12 
notice is served by facsimile transmission, Express Mail, or another method of delivery 13 
providing for overnight delivery, the required 7545-day period of notice shall be increased 14 
by two court days. The motion shall be heard no later than 30 days before the date of trial, 15 
unless the court for good cause orders otherwise. The filing of the motion shall not extend 16 
the time within which a party must otherwise file a responsive pleading. 17 

[Subdivisions (b) through (s) remain unchanged.]18 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law:  Requires 75 days notice to set a motion for summary judgment (MSJ), or 
summary adjudication. 
 
This Resolution:  Reduces the “notice” period for MSJs or summary adjudication from 75 days 
to 45 days. 
 
The Problem:  The philosophy behind an MSJ is to provide a method for the prompt disposition 
of actions which have no merit and in which there is no triable material issue of fact.  Pettus v. 
Standard Cabinet Works (1967, Cal App 5th Dist) 249 Cal App 2d 64, 57 Cal Rptr 207.  It is not 
uncommon for cases that are suitable for decision by summary judgment, to be unnecessarily 
delayed or forced to trial because of litigants’ inability to file motions in conformity with the 
long, 75-day notice period.  This inability to meet the notice requirements is sometimes a 
function of litigants being brought late into litigation because of delays in service of complaints 
or delays in identifying litigants.  Unfortunately, when this occurs, the maxim “justice delayed is 
justice denied” becomes a reality.  
 The proposed 45-day time period provides sufficient time for oppositions in most 
instances.  If more time is needed, Cal. Code. Proc. § 437c(h) provides a mechanism for 
continuing an MSJ hearing to take additional discovery.  Reducing the time for hearing motions 
will further the policies underlying MSJs and summary adjudication of issues: to promote and 
protect the administration of justice, and expedite litigation by eliminating needless trials.  
Campanano v. California Medical Center (1995, Cal App 2d Dist) 38 Cal App 4th 1322, 45 Cal 
Rptr 2d 606.  Summary judgment procedure is designed to clear courts’ calendars of unjustified 
cases and relieve parties of expensive trials that have no foundation in fact. Estate of Kelly 
(1960, Cal App 4th Dist) 178 Cal App 2d 24, 2 Cal Rptr 634.  
 Instituting a 45-day notice period for Motions is consistent with the intent of the Trial 
Court Delay Reduction Act (Government Code §§68600 et seq. known as the “Fast Track 
Rules”) which states that when establishing standards of timely disposition, the “Judicial Council 
shall be guided by the principles that litigation, from commencement to resolution, should 
require only that time reasonably necessary for pleadings, discovery, preparation, and court 



09-07-3 

events, and that any additional elapsed time is delay and should be eliminated.” Government 
Code §68603(a). 
 Under the current notice period, all papers in support of a MSJ are due at least 105 days 
before the date of trial.  Once the motion is filed, the time between the filing of a motion and any 
opposition is 61 days.  Often, the 61 days between the initial notice of an MSJ and the filing of 
an opposition is unnecessary.   
 A similar resolution was submitted by the Los Angeles County Bar Association in 2003 
and disapproved because the statutory change from 28 days to 75 days notice had only been 
effect for eight (8) months.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jose Sandoval, 20 Civic Center Plaza, 7th 
Floor; P.O. Box 1988, M-29, Santa Ana, CA 92702, Telephone (714)647-5201; Fax (714) 647-
6515; email address: jsandoval@santa-ana.org 
 
RESPONSIBLE FLOOR DELEGATE: Jose Sandoval 
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RESOLUTION 09-08-08 
 

DIGEST 
Summary Judgment: Sanctions for Bad Faith Motions 
Amends Code of Civil Procedure section 437c to add attorneys’ fees as a sanction, and the 
motion itself as a basis, for the bringing of a summary judgment motion in bad faith. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to add attorneys’ fees as a 
sanction, and the motion itself as a basis, for the bringing of a summary judgment motion in bad 
faith.  This resolution should be disapproved because it does not provide for sanctions for an 
opposition to a motion for summary judgment brought in bad faith, and the proposed new 
subdivision (j)(1) is not necessary or appropriate. 
 
Attorneys’ fees as a sanction for the bringing of any motion in bad faith is already provided for 
in Code of Civil Procedure sections 128.6 and 128.7.  The special reference to affidavits brought 
in bad faith in existing section 437c addresses a species of improper filings that are not 
specifically or sufficiently addressed elsewhere in the Code.  An amendment to section 437c to 
add attorneys’ fees as a sanction for presenting affidavits in bad faith, without more, would be 
appropriate.  This resolution, however, does more.  It provides for sanctions for a bad faith 
motion, to the exclusion of sanctions for a bad faith opposition, and seeks to “abrogate” (that is,  
to abolish, repeal or annul) the holding in Collins v. State Department of Transportation [(2003) 
114 Cal.App.4th 859]. 
 
Collins v. State Department of Transportation is a well-reasoned case.  Relying upon the 
California Supreme Court case of Bauguess v. Paine [(1978) 22 Cal.3d 626], the Collins court 
held that the trial court has no inherent power to award attorneys’ fees as a sanction, and that 
specific statutory authority to do so is required.  Collins would not be “abrogated” by adding 
such statutory authority to Code of Civil Procedure section 437c.  Furthermore, the opinion in 
Collins was filed in 2003.  The plaintiff in Collins did not have the benefit of Code of Civil 
Procedure section 128.6 because his complaint was filed before its operative date, January 1, 
2003.  That problem is not likely to exist for a party to a summary judgment motion brought in 
2009 or later. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c to read as follows: 
 

§437c.  1 
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 (a) Any party may move for summary judgment in any action or proceeding if it 2 
is contended that the action has no merit or that there is no defense to the action or 3 
proceeding. The motion may be made at any time after 60 days have elapsed since the 4 
general appearance in the action or proceeding of each party against whom the motion is 5 
directed or at any earlier time after the general appearance that the court, with or without 6 
notice and upon good cause shown, may direct. Notice of the motion and supporting 7 
papers shall be served on all other parties to the action at least 75 days before the time 8 
appointed for hearing. However, if the notice is served by mail, the required 75-day 9 
period of notice shall be increased by five days if the place of address is within the State 10 
of California, 10 days if the place of address is outside the State of California but within 11 
the United States, and 20 days if the place of address is outside the United States, and if 12 
the notice is served by facsimile transmission, Express Mail, or another method of 13 
delivery providing for overnight delivery, the required 75-day period of notice shall be 14 
increased by two court days. The motion shall be heard no later than 30 days before the 15 
date of trial, unless the court for good cause orders otherwise. The filing of the motion 16 
shall not extend the time within which a party must otherwise file a responsive pleading. 17 
  (b) (1) The motion shall be supported by affidavits, declarations, admissions, 18 
answers to interrogatories, depositions, and matters of which judicial notice shall or may 19 
be taken. The supporting papers shall include a separate statement setting forth plainly 20 
and concisely all material facts which the moving party contends are undisputed. Each of 21 
the material facts stated shall be followed by a reference to the supporting evidence. The 22 
failure to comply with this requirement of a separate statement may in the court's 23 
discretion constitute a sufficient ground for denial of the motion. 24 
 (2) Any opposition to the motion shall be served and filed not less than 14 days 25 
preceding the noticed or continued date of hearing, unless the court for good cause orders 26 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 27 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 28 
shall or may be taken. 29 
 (3) The opposition papers shall include a separate statement that responds to each 30 
of the material facts contended by the moving party to be undisputed, indicating whether 31 
the opposing party agrees or disagrees that those facts are undisputed. The statement also 32 
shall set forth plainly and concisely any other material facts that the opposing party 33 
contends are disputed. Each material fact contended by the opposing party to be disputed 34 
shall be followed by a reference to the supporting evidence. Failure to comply with this 35 
requirement of a separate statement may constitute a sufficient ground, in the court's 36 
discretion, for granting the motion.  37 
 (4) Any reply to the opposition shall be served and filed by the moving party not 38 
less than five days preceding the noticed or continued date of hearing, unless the court for 39 
good cause orders otherwise. 40 
 (5) Evidentiary objections not made at the hearing shall be deemed waived. 41 
 (6) Except for subdivision (c) of Section 1005 relating to the method of service of 42 
opposition and reply papers, Sections 1005 and 1013, extending the time within which a 43 
right may be exercised or an act may be done, do not apply to this section. 44 
 (7) Any incorporation by reference of matter in the court's file shall set forth with 45 
specificity the exact matter to which reference is being made and shall not incorporate the 46 
entire file. 47 
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 (c) The motion for summary judgment shall be granted if all the papers submitted 48 
show that there is no triable issue as to any material fact and that the moving party is 49 
entitled to a judgment as a matter of law. In determining whether the papers show that 50 
there is no triable issue as to any material fact the court shall consider all of the evidence 51 
set forth in the papers, except that to which objections have been made and sustained by 52 
the court, and all inferences reasonably deducible from the evidence, except summary 53 
judgment may not be granted by the court based on inferences reasonably deducible from 54 
the evidence, if contradicted by other inferences or evidence, which raise a triable issue 55 
as to any material fact. 56 
 (d) Supporting and opposing affidavits or declarations shall be made by any 57 
person on personal knowledge, shall set forth admissible evidence, and shall show 58 
affirmatively that the affiant is competent to testify to the matters stated in the affidavits 59 
or declarations. Any objections based on the failure to comply with the requirements of 60 
this subdivision shall be made at the hearing or shall be deemed waived.  61 
 (e) If a party is otherwise entitled to a summary judgment pursuant to this section, 62 
summary judgment may not be denied on grounds of credibility or for want of cross-63 
examination of witnesses furnishing affidavits or declarations in support of the summary 64 
judgment, except that summary judgment may be denied in the discretion of the court, 65 
where the only proof of a material fact offered in support of the summary judgment is an 66 
affidavit or declaration made by an individual who was the sole witness to that fact; or 67 
where a material fact is an individual's state of mind, or lack thereof, and that fact is 68 
sought to be established solely by the individual's affirmation thereof. 69 
 (f) (1) A party may move for summary adjudication as to one or more causes of 70 
action within an action, one or more affirmative defenses, one or more claims for 71 
damages, or one or more issues of duty, if that party contends that the cause of action has 72 
no merit or that there is no affirmative defense thereto, or that there is no merit to an 73 
affirmative defense as to any cause of action, or both, or that there is no merit to a claim 74 
for damages, as specified in Section 3294 of the Civil Code, or that one or more 75 
defendants either owed or did not owe a duty to the plaintiff or plaintiffs. A motion for 76 
summary adjudication shall be granted only if it completely disposes of a cause of action, 77 
an affirmative defense, a claim for damages, or an issue of duty.  78 
 (2) A motion for summary adjudication may be made by itself or as an alternative 79 
to a motion for summary judgment and shall proceed in all procedural respects as a 80 
motion for summary judgment. However, a party may not move for summary judgment 81 
based on issues asserted in a prior motion for summary adjudication and denied by the 82 
court, unless that party establishes to the satisfaction of the court, newly discovered facts 83 
or circumstances or a change of law supporting the issues reasserted in the summary 84 
judgment motion. 85 
  (g) Upon the denial of a motion for summary judgment, on the ground that there 86 
is a triable issue as to one or more material facts, the court shall, by written or oral order, 87 
specify one or more material facts raised by the motion as to which the court has 88 
determined there exists a triable controversy. This determination shall specifically refer to 89 
the evidence proffered in support of and in opposition to the motion which indicates that 90 
a triable controversy exists. Upon the grant of a motion for summary judgment, on the 91 
ground that there is no triable issue of material fact, the court shall, by written or oral 92 
order, specify the reasons for its determination. The order shall specifically refer to the 93 
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evidence proffered in support of, and if applicable in opposition to, the motion which 94 
indicates that no triable issue exists. The court shall also state its reasons for any other 95 
determination. The court shall record its determination by court reporter or written order. 96 
 (h) If it appears from the affidavits submitted in opposition to a motion for 97 
summary judgment or summary adjudication or both that facts essential to justify 98 
opposition may exist but cannot, for reasons stated, then be presented, the court shall 99 
deny the motion, or order a continuance to permit affidavits to be obtained or discovery 100 
to be had or may make any other order as may be just. The application to continue the 101 
motion to obtain necessary discovery may also be made by ex parte motion at any time 102 
on or before the date the opposition response to the motion is due. 103 
 (I) If, after granting a continuance to allow specified additional discovery, the 104 
court determines that the party seeking summary judgment has unreasonably failed to 105 
allow the discovery to be conducted, the court shall grant a continuance to permit the 106 
discovery to go forward or deny the motion for summary judgment or summary 107 
adjudication. This section does not affect or limit the ability of any party to compel 108 
discovery under the Civil Discovery Act (Title 4 (commencing with Section 2016.010) of 109 
Part 4). 110 
 (j) If the court determines at any time that the motion or any of the affidavits are 111 
presented in bad faith or solely for purposes of delay, the court shall order the party or 112 
attorney presenting the motion or the affidavits to pay the other party the amount of 113 
reasonable attorney fees and the reasonable expenses which the filing of the motion or the 114 
affidavits, caused the other party to incur. Sanctions may not be imposed pursuant to this 115 
subdivision, except on notice contained in a party's papers, or on the court's own noticed 116 
motion, and after an opportunity to be heard.  117 
 (1) It is the intent of the Legislature by enacting this section to abrogate the 118 
holding in Collins v. State Department of Transportation (2004) 114 Cal. App. 4th 859, 119 
and to bestow power on the court to award reasonable attorneys fees pursuant to this 120 
section. 121 
 (k) Except when a separate judgment may properly be awarded in the action, no 122 
final judgment may be entered on a motion for summary judgment prior to the 123 
termination of the action, but the final judgment shall, in addition to any matters 124 
determined in the action, award judgment as established by the summary proceeding 125 
herein provided for. 126 
 (l) In actions which arise out of an injury to the person or to property, if a motion 127 
for summary judgment was granted on the basis that the defendant was without fault, no 128 
other defendant during trial, over plaintiff's objection, may attempt to attribute fault to or 129 
comment on the absence or involvement of the defendant who was granted the motion. 130 
 (m) (1) A summary judgment entered under this section is an appealable judgment 131 
as in other cases. Upon entry of any order pursuant to this section, except the entry of 132 
summary judgment, a party may, within 20 days after service upon him or her of a 133 
written notice of entry of the order, petition an appropriate reviewing court for a 134 
peremptory writ. If the notice is served by mail, the initial period within which to file the 135 
petition shall be increased by five days if the place of address is within the State of 136 
California, 10 days if the place of address is outside the State of California but within the 137 
United States, and 20 days if the place of address is outside the United States. If the 138 
notice is served by facsimile transmission, Express Mail, or another method of delivery 139 
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providing for overnight delivery, the initial period within which to file the petition shall 140 
be increased by two court days. The superior court may, for good cause, and prior to the 141 
expiration of the initial period, extend the time for one additional period not to exceed 10 142 
days. 143 
 (2) Before a reviewing court affirms an order granting summary judgment or 144 
summary adjudication on a ground not relied upon by the trial court, the reviewing court 145 
shall afford the parties an opportunity to present their views on the issue by submitting 146 
supplemental briefs. The supplemental briefing may include an argument that additional 147 
evidence relating to that ground exists, but that the party has not had an adequate 148 
opportunity to present the evidence or to conduct discovery on the issue. The court may 149 
reverse or remand based upon the supplemental briefing to allow the parties to present 150 
additional evidence or to conduct discovery on the issue. If the court fails to allow 151 
supplemental briefing, a rehearing shall be ordered upon timely petition of any party. 152 
 (n) (1) If a motion for summary adjudication is granted, at the trial of the action, 153 
the cause or causes of action within the action, affirmative defense or defenses, claim for 154 
damages, or issue or issues of duty as to the motion which has been granted shall be 155 
deemed to be established and the action shall proceed as to the cause or causes of action, 156 
affirmative defense or defenses, claim for damages, or issue or issues of duty remaining. 157 
 (2) In the trial of the action, the fact that a motion for summary adjudication is 158 
granted as to one or more causes of action, affirmative defenses, claims for damages, or 159 
issues of duty within the action shall not operate to bar any cause of action, affirmative 160 
defense, claim for damages, or issue of duty as to which summary adjudication was either 161 
not sought or denied. 162 
 (3) In the trial of an action, neither a party, nor a witness, nor the court shall 163 
comment upon the grant or denial of a motion for summary adjudication to a jury. 164 
 (o) A cause of action has no merit if either of the following exists:  165 
 (1) One or more of the elements of the cause of action cannot be separately 166 
established, even if that element is separately pleaded.  167 
 (2) A defendant establishes an affirmative defense to that cause of action.  168 
 (p) For purposes of motions for summary judgment and summary adjudication: 169 
 (1) A plaintiff or cross-complainant has met his or her burden of showing that 170 
there is no defense to a cause of action if that party has proved each element of the cause 171 
of action entitling the party to judgment on that cause of action. Once the plaintiff or 172 
cross-complainant has met that burden, the burden shifts to the defendant or cross-173 
defendant to show that a triable issue of one or more material facts exists as to that cause 174 
of action or a defense thereto. The defendant or cross-defendant may not rely upon the 175 
mere allegations or denials of its pleadings to show that a triable issue of material fact 176 
exists but, instead, shall set forth the specific facts showing that a triable issue of material 177 
fact exists as to that cause of action or a defense thereto. 178 
 (2) A defendant or cross-defendant has met his or her burden of showing that a 179 
cause of action has no merit if that party has shown that one or more elements of the 180 
cause of action, even if not separately pleaded, cannot be established, or that there is a 181 
complete defense to that cause of action. Once the defendant or cross-defendant has met 182 
that burden, the burden shifts to the plaintiff or cross-complainant to show that a triable 183 
issue of one or more material facts exists as to that cause of action or a defense thereto. 184 
The plaintiff or cross-complainant may not rely upon the mere allegations or denials of its 185 
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pleadings to show that a triable issue of material fact exists but, instead, shall set forth the 186 
specific facts showing that a triable issue of material fact exists as to that cause of action 187 
or a defense thereto.  188 
 (q) This section does not extend the period for trial provided by Section 1170.5. 189 
 (r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 190 
(commencing with Section 1159) of Title 3 of Part 3.  191 
 (s) For the purposes of this section, a change in law does not include a later 192 
enacted statute without retroactive application.  193 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits a court that finds affidavits are presented in bad faith or solely for 
purposes of delay, to sanction the offending party with the reasonable expenses the other party 
incurred.  The appellate court in Collins v. State Department of Transportation (2004) 114 Cal. 
App. 4th 859, determined that C.C.P. 437c did not allow for reasonable attorney fees as a 
sanction.  
 
This Resolution:  Would enable a party that has been subjected to a bad faith motion or bad faith 
affidavits, to seek sanctions of both reasonable attorney fees and reasonable expenses incurred. 
 
The Problem:  Most statutory provisions allowing for sanctions permit the courts to award the 
non-offending party both their attorney’s fees and costs.  No good reason exists for sanctions in 
the summary judgment context to be limited to costs.  Indeed, summary judgment oppositions 
can be the most attorney time intensive projects in a civil case, next to trial.  Because summary 
judgment disposes of a case without trial, the opposing party must spend an enormous amount of 
time to avoid dismissal.  Moreover, a summary judgment can be made in bad faith or solely for 
the purposes of delay without its supporting affidavits being guilty of any wrongdoing.  It is not 
necessarily the affidavits that cause the motion to be in bad faith or a delaying tactic.  For 
example, summary judgment motions can be made without any supporting legal authority, or 
simply contrary to all existing legal authority.  Whatever the reason, any motion that a court 
finds is brought in bad faith or to delay should draw the full range of potential sanctions, 
including both the reasonable attorney’s fees and expenses needed to oppose such a motion.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mara Feiger, Carcione, Cattermole, Dolinski 
et. al., 601 Brewster St., Redwood City, CA 94063, Tel. (650)367-6811, Fax (650)367-0367, e-
mail, mwfeiger@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE: Mara Feiger  
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COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Subdivision (j) of Code of Civil Procedure section 437c authorizes sanctions when any party 
files an affidavit (i.e. declaration) in bad faith.  Although the statute is rarely applied, it is applied 
more often against obstructive opposing parties than it is against moving parties.  The classic 
illustration is the party who attempts to avoid summary judgment or adjudication by filing a 
declaration that contradicts his or her deposition testimony.   

This resolution mistakenly enlarges the sanctions power against bad faith motions but not against 
bad faith oppositions.  If superior courts should have a new power to grant sanctions in the 
summary judgment process, it should apply to both moving and opposing parties. 

SDCBA also is concerned about the possibility that we could return to the days of Code of Civil 
Procedure section 128.5 when every summary judgment opposition contained a request for 
sanctions and every summary judgment reply contained a request for sanctions for requesting 
sanctions.  Because of the long deadlines in the summary judgment process, Code of Civil 
Procedure section 128.7 should provide an adequate remedy when some part of a party’s 
presentation other than a declaration is filed in bad faith. 

Finally, Collins v. State Department of Transportation (2004) 114 Cal.App.4th 859 should not be 
abrogated because such a declaration of legislative intent would create inappropriate uncertainty 
about whether the Legislature intends trial courts to have inherent power to impose sanctions. 
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RESOLUTION 09-09-08 
 
 

DIGEST 
Summary Judgment: Bar on Repeated Motions 
Amends Code of Civil Procedure section 437c to bar repeated summary judgment motions on the 
same issues. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 437c to bar repeated summary judgment 
motions on the same issues.  This resolution should be approved in principle because it adds 
language necessary to bar the bringing of repeated summary judgment motions on the same 
issues, and would carry out the legislative intent of a prior amendment. 
 
Section 437c was amended in 1993 to bar the bringing of a summary judgment motion on issues 
which had been previously asserted in a motion for summary adjudication and which was denied 
by the court.  The statute does not expressly bar the bringing of a summary judgment motion on 
issues that were previously asserted in a summary judgment motion which was denied.  This 
resolution would close that gap and cure that deficiency. 
 
Summary judgment motions are expensive, in time and money expended by the parties and the 
court.  Repeated motions on the same issues should be barred, unless the court finds the 
existence of newly discovered facts or circumstances, or a change in the law, as this resolution 
would provide.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 437c to read as follows: 
 

437c.  1 
 (a) Any party may move for summary judgment in any action or proceeding if it 2 
is contended that the action has no merit or that there is no defense to the action or 3 
proceeding. The motion may be made at any time after 60 days have elapsed since the 4 
general appearance in the action or proceeding of each party against whom the motion is 5 
directed or at any earlier time after the general appearance that the court, with or without 6 
notice and upon good cause shown, may direct. Notice of the motion and supporting 7 
papers shall be served on all other parties to the action at least 75 days before the time 8 
appointed for hearing. However, if the notice is served by mail, the required 75-day 9 
period of notice shall be increased by five days if the place of address is within the State 10 
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of California, 10 days if the place of address is outside the State of California but within 11 
the United States, and 20 days if the place of address is outside the United States, and if 12 
the notice is served by facsimile transmission, Express Mail, or another method of 13 
delivery providing for overnight delivery, the required 75-day period of notice shall be 14 
increased by two court days. The motion shall be heard no later than 30 days before the 15 
date of trial, unless the court for good cause orders otherwise. The filing of the motion 16 
shall not extend the time within which a party must otherwise file a responsive pleading. 17 
 (b) (1) The motion shall be supported by affidavits, declarations, admissions, 18 
answers to interrogatories, depositions, and matters of which judicial notice shall or may 19 
be taken. The supporting papers shall include a separate statement setting forth plainly 20 
and concisely all material facts which the moving party contends are undisputed. Each of 21 
the material facts stated shall be followed by a reference to the supporting evidence. The 22 
failure to comply with this requirement of a separate statement may in the court's 23 
discretion constitute a sufficient ground for denial of the motion. 24 
  (2) Any opposition to the motion shall be served and filed not less than 14 days 25 
preceding the noticed or continued date of hearing, unless the court for good cause orders 26 
otherwise. The opposition, where appropriate, shall consist of affidavits, declarations, 27 
admissions, answers to interrogatories, depositions, and matters of which judicial notice 28 
shall or may be taken. 29 
  (3) The opposition papers shall include a separate statement that responds to each 30 
of the material facts contended by the moving party to be undisputed, indicating whether 31 
the opposing party agrees or disagrees that those facts are undisputed. The statement also 32 
shall set forth plainly and concisely any other material facts that the opposing party 33 
contends are disputed. Each material fact contended by the opposing party to be disputed 34 
shall be followed by a reference to the supporting evidence. Failure to comply with this 35 
requirement of a separate statement may constitute a sufficient ground, in the court's 36 
discretion, for granting the motion.  37 
 (4) Any reply to the opposition shall be served and filed by the moving party not 38 
less than five days preceding the noticed or continued date of hearing, unless the court for 39 
good cause orders otherwise. 40 
 (5) Evidentiary objections not made at the hearing shall be deemed waived. 41 
 (6) Except for subdivision (c) of Section 1005 relating to the method of service of 42 
opposition and reply papers, Sections 1005 and 1013, extending the time within which a 43 
right may be exercised or an act may be done, do not apply to this section. 44 
 (7) Any incorporation by reference of matter in the court's file shall set forth with 45 
specificity the exact matter to which reference is being made and shall not incorporate the 46 
entire file. 47 
 (c) The motion for summary judgment shall be granted if all the papers submitted 48 
show that there is no triable issue as to any material fact and that the moving party is 49 
entitled to a judgment as a matter of law. In determining whether the papers show that 50 
there is no triable issue as to any material fact the court shall consider all of the evidence 51 
set forth in the papers, except that to which objections have been made and sustained by 52 
the court, and all inferences reasonably deducible from the evidence, except summary 53 
judgment may not be granted by the court based on inferences reasonably deducible from 54 
the evidence, if contradicted by other inferences or evidence, which raise a triable issue 55 
as to any material fact. 56 
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 (d) Supporting and opposing affidavits or declarations shall be made by any 57 
person on personal knowledge, shall set forth admissible evidence, and shall show 58 
affirmatively that the affiant is competent to testify to the matters stated in the affidavits 59 
or declarations. Any objections based on the failure to comply with the requirements of 60 
this subdivision shall be made at the hearing or shall be deemed waived.  61 
 (e) If a party is otherwise entitled to a summary judgment pursuant to this section, 62 
summary judgment may not be denied on grounds of credibility or for want of cross-63 
examination of witnesses furnishing affidavits or declarations in support of the summary 64 
judgment, except that summary judgment may be denied in the discretion of the court, 65 
where the only proof of a material fact offered in support of the summary judgment is an 66 
affidavit or declaration made by an individual who was the sole witness to that fact; or 67 
where a material fact is an individual's state of mind, or lack thereof, and that fact is 68 
sought to be established solely by the individual's affirmation thereof. 69 
 (f) (1) A party may move for summary adjudication as to one or more causes of 70 
action within an action, one or more affirmative defenses, one or more claims for 71 
damages, or one or more issues of duty, if that party contends that the cause of action has 72 
no merit or that there is no affirmative defense thereto, or that there is no merit to an 73 
affirmative defense as to any cause of action, or both, or that there is no merit to a claim 74 
for damages, as specified in Section 3294 of the Civil Code, or that one or more 75 
defendants either owed or did not owe a duty to the plaintiff or plaintiffs. A motion for 76 
summary adjudication shall be granted only if it completely disposes of a cause of action, 77 
an affirmative defense, a claim for damages, or an issue of duty.  78 
 (2) A motion for summary adjudication may be made by itself or as an alternative 79 
to a motion for summary judgment and shall proceed in all procedural respects as a 80 
motion for summary judgment. However, a party may not move for summary judgment 81 
based on issues asserted in a prior motion for summary adjudication or summary 82 
judgment and denied by the court, unless that party establishes to the satisfaction of the 83 
court, newly discovered facts or circumstances or a change of law supporting the issues 84 
reasserted in the summary judgment motion. 85 
 (g) Upon the denial of a motion for summary judgment, on the ground that there 86 
is a triable issue as to one or more material facts, the court shall, by written or oral order, 87 
specify one or more material facts raised by the motion as to which the court has 88 
determined there exists a triable controversy. This determination shall specifically refer to 89 
the evidence proffered in support of and in opposition to the motion which indicates that 90 
a triable controversy exists. Upon the grant of a motion for summary judgment, on the 91 
ground that there is no triable issue of material fact, the court shall, by written or oral 92 
order, specify the reasons for its determination. The order shall specifically refer to the 93 
evidence proffered in support of, and if applicable in opposition to, the motion which 94 
indicates that no triable issue exists. The court shall also state its reasons for any other 95 
determination. The court shall record its determination by court reporter or written order. 96 
 (h) If it appears from the affidavits submitted in opposition to a motion for 97 
summary judgment or summary adjudication or both that facts essential to justify 98 
opposition may exist but cannot, for reasons stated, then be presented, the court shall 99 
deny the motion, or order a continuance to permit affidavits to be obtained or discovery 100 
to be had or may make any other order as may be just. The application to continue the 101 
motion to obtain necessary discovery may also be made by ex parte motion at any time 102 
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on or before the date the opposition response to the motion is due. 103 
 (i) If, after granting a continuance to allow specified additional discovery, the 104 
court determines that the party seeking summary judgment has unreasonably failed to 105 
allow the discovery to be conducted, the court shall grant a continuance to permit the 106 
discovery to go forward or deny the motion for summary judgment or summary 107 
adjudication. This section does not affect or limit the ability of any party to compel 108 
discovery under the Civil Discovery Act (Title 4 (commencing with Section 2016.010) of 109 
Part 4). 110 
 (j) If the court determines at any time that any of the affidavits are presented in 111 
bad faith or solely for purposes of delay, the court shall order the party presenting the 112 
affidavits to pay the other party the amount of the reasonable expenses which the filing of 113 
the affidavits caused the other party to incur. Sanctions may not be imposed pursuant to 114 
this subdivision, except on notice contained in a party's papers, or on the court's own 115 
noticed motion, and after an opportunity to be heard.  116 
 (k) Except when a separate judgment may properly be awarded in the action, no 117 
final judgment may be entered on a motion for summary judgment prior to the 118 
termination of the action, but the final judgment shall, in addition to any matters 119 
determined in the action, award judgment as established by the summary proceeding 120 
herein provided for. 121 
 (l) In actions which arise out of an injury to the person or to property, if a motion 122 
for summary judgment was granted on the basis that the defendant was without fault, no 123 
other defendant during trial, over plaintiff's objection, may attempt to attribute fault to or 124 
comment on the absence or involvement of the defendant who was granted the motion. 125 
  (m) (1) A summary judgment entered under this section is an appealable judgment 126 
as in other cases. Upon entry of any order pursuant to this section, except the entry of 127 
summary judgment, a party may, within 20 days after service upon him or her of a 128 
written notice of entry of the order, petition an appropriate reviewing court for a 129 
peremptory writ. If the notice is served by mail, the initial period within which to file the 130 
petition shall be increased by five days if the place of address is within the State of 131 
California, 10 days if the place of address is outside the State of California but within the 132 
United States, and 20 days if the place of address is outside the United States. If the 133 
notice is served by facsimile transmission, Express Mail, or another method of delivery 134 
providing for overnight delivery, the initial period within which to file the petition shall 135 
be increased by two court days. The superior court may, for good cause, and prior to the 136 
expiration of the initial period, extend the time for one additional period not to exceed 10 137 
days. 138 
 (2) Before a reviewing court affirms an order granting summary judgment or 139 
summary adjudication on a ground not relied upon by the trial court, the reviewing court 140 
shall afford the parties an opportunity to present their views on the issue by submitting 141 
supplemental briefs. The supplemental briefing may include an argument that additional 142 
evidence relating to that ground exists, but that the party has not had an adequate 143 
opportunity to present the evidence or to conduct discovery on the issue. The court may 144 
reverse or remand based upon the supplemental briefing to allow the parties to present 145 
additional evidence or to conduct discovery on the issue. If the court fails to allow 146 
supplemental briefing, a rehearing shall be ordered upon timely petition of any party. 147 
 (n) (1) If a motion for summary adjudication is granted, at the trial of the action, 148 
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the cause or causes of action within the action, affirmative defense or defenses, claim for 149 
damages, or issue or issues of duty as to the motion which has been granted shall be 150 
deemed to be established and the action shall proceed as to the cause or causes of action, 151 
affirmative defense or defenses, claim for damages, or issue or issues of duty remaining. 152 
 (2) In the trial of the action, the fact that a motion for summary adjudication is 153 
granted as to one or more causes of action, affirmative defenses, claims for damages, or 154 
issues of duty within the action shall not operate to bar any cause of action, affirmative 155 
defense, claim for damages, or issue of duty as to which summary adjudication was either 156 
not sought or denied. 157 
 (3) In the trial of an action, neither a party, nor a witness, nor the court shall 158 
comment upon the grant or denial of a motion for summary adjudication to a jury. 159 
 (o) A cause of action has no merit if either of the following exists:  160 
 (1) One or more of the elements of the cause of action cannot be separately 161 
established, even if that element is separately pleaded.  162 
 (2) A defendant establishes an affirmative defense to that cause of action.  163 
 (p) For purposes of motions for summary judgment and summary adjudication: 164 
 (1) A plaintiff or cross-complainant has met his or her burden of showing that 165 
there is no defense to a cause of action if that party has proved each element of the cause 166 
of action entitling the party to judgment on that cause of action. Once the plaintiff or 167 
cross-complainant has met that burden, the burden shifts to the defendant or cross-168 
defendant to show that a triable issue of one or more material facts exists as to that cause 169 
of action or a defense thereto. The defendant or cross-defendant may not rely upon the 170 
mere allegations or denials of its pleadings to show that a triable issue of material fact 171 
exists but, instead, shall set forth the specific facts showing that a triable issue of material 172 
fact exists as to that cause of action or a defense thereto. 173 
 (2) A defendant or cross-defendant has met his or her burden of showing that a 174 
cause of action has no merit if that party has shown that one or more elements of the 175 
cause of action, even if not separately pleaded, cannot be established, or that there is a 176 
complete defense to that cause of action. Once the defendant or cross-defendant has met 177 
that burden, the burden shifts to the plaintiff or cross-complainant to show that a triable 178 
issue of one or more material facts exists as to that cause of action or a defense thereto. 179 
The plaintiff or cross-complainant may not rely upon the mere allegations or denials of its 180 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth the 181 
specific facts showing that a triable issue of material fact exists as to that cause of action 182 
or a defense thereto.  183 
 (q) This section does not extend the period for trial provided by Section 1170.5. 184 
 (r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4 185 
(commencing with Section 1159) of Title 3 of Part 3.  186 
 (s) For the purposes of this section, a change in law does not include a later 187 
enacted statute without retroactive application.  188 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Mateo County Bar Association 
 
STATEMENT OF REASONS 
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Existing Law:  Ambiguous statutory language suggests that repeat summary judgment motions 
are only barred if preceded by the denial of a summary “adjudication” motion, and not by a prior 
summary “judgment” motion.   
 
This Resolution: Will bar repeat summary judgment motions whether the first motion brought is 
titled as, or substantively requests relief as summary “judgment” or summary “adjudication”. 
 
The Problem:   The intent of a previous amendment of C.C.P. § 437c(f)(2) was to bar repeated 
summary judgment motions.  Unfortunately, the language of that amendment may have only 
partially fulfilled that intention.  The language in Subdivision (f)(2) appears to only bar a 
subsequent “summary judgment” motion that was preceded by a “summary adjudication” motion 
that was denied by the court.  Adding the phrase, or summary judgment, fully implements the 
intent of the previous amendment by making it clear that no party may move for “summary 
judgment” after that party has previously made a motion for “summary judgment” that was 
denied in the same case, unless the court essentially finds good cause to allow another summary 
judgment motion.  This proposed amendment bars more than one summary judgment motion in 
any one case.  Summary judgment motions are extremely time-consuming and expensive to 
oppose.  No litigant should have to oppose more than one in any single case, except where the 
court finds good cause as presently stated in the statute.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mara Feiger, Carcione, Cattermole, 
Dolinski, et al, 601 Brewster Street, Redwood City, CA 94063, Tel. (650) 367-6811, Fax (650) 
367-0367, e-mail  mwfeiger@yahoo.com . 
 
RESPONSIBLE FLOOR DELEGATE: Mara Feiger 
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RESOLUTION 09-10-2008 
 
 
 
 
 
 
 
 
 
 

 
 

WITHDRAWN 
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RESOLUTION 09-11-2008 
 

DIGEST 
Class Action Waivers: Unenforceable in Consumer and Employment Contracts 
Adds Code of Civil Procedure section 383 to prohibit class action waivers in consumer and 
employment contracts. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 04-12-07, which was approved. 
 
Reason: 
This resolution adds Code of Civil Procedure section 383 to prohibit class action waivers in 
consumer and employment contracts.  This resolution should be disapproved because it fails to 
accomplish the proponent’s purpose in clear and specific terms. 
 
The enforceability of class action waivers in contracts of adhesion in the consumer and employee 
contexts has been addressed only by the courts, and only on a case by case basis. The California 
Supreme Court has held with respect to the particular cases before it that the prohibition of class 
action lawsuits and class arbitrations may prevent the vindication of a certain class of employees’ 
statutory rights.  (Gentry v. Superior Court (2007) 42 Cal.4th 443, 450.)  The Court in Gentry 
explained that the waiver effectively exempts a party from responsibility for its own wrongdoing, 
and as such is unconscionable and unenforceable.  
 
In Gentry, the Court set out to clarify its 2005 decision in Discover Bank v. Superior Court 
[(2005) 36 Cal.4th 148].  In Discover Bank, the Court ruled that waivers of class arbitration in 
consumer contracts of adhesion were unconscionable under certain circumstances and should not 
be enforced—specifically, where they “operate effectively as exculpatory contract clauses that 
are contrary to public policy.”   
 
What is needed in order to further the State’s public policy goals and to avoid confusion on this 
issue is a bright-line rule regarding class action and class arbitration waivers in consumer and 
employment contracts of adhesion that such waivers are per se unenforceable.  That is not what 
this resolution does. 
 
SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ALTERNATE DISPUTE RESOLUTION 
DISAPPROVE 
 
The State Bar of California’s Committee on Alternative Dispute Resolution (ADR Committee) 
opposes this resolution. 
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The ADR Committee has studied this resolution and the statement of reasons submitted in 
support of it and has considered arguments for and against the addition of Section 383 to the 
Code of Civil Procedure as proposed.  On balance, the ADR Committee believes the proposed 
statutory change should not be made. 
 
As acknowledged, at least implicitly, in the statement of reasons offered in support of the 
resolution, California courts have demonstrated sensitivity to the risk of unconscionability 
inhering in waivers of the right to seek relief on behalf of a class, both in litigation and in 
arbitration.  This suggests that the legislation proposed by the resolution is unnecessary. 
 
In addition, the ADR Committee is concerned that codifying the criteria for determining that a 
class waiver is unconscionable would impair the ability of the court system to deal with injustice 
flowing from class waivers on a case by case basis as circumstances dictate. 
 
Further, the concluding paragraph of proposed Code of Civil Procedure Section 383, which, in 
the event of a class arbitration, calls for the court and not the arbitrator to decide class 
certification issues, may be pre-empted by the Federal Arbitration Act.  United States Supreme 
Court FAA jurisprudence holds that, when parties have agreed to arbitrate a dispute, arbitrators 
are, in the absence of a clear agreement to the contrary, to decide the scope of the arbitration.  
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute 
Resolution.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 383 to the Code of Civil Procedure, as follows: 
 

§383 1 
An agreement or contract by which one party agrees that, if a dispute arises 2 

between the parties to the agreement, the complaining party may not sue on behalf of 3 
others similarly situated is unenforceable as against public policy whenever some or all of 4 
the following circumstances exist: 5 

(a) the claims asserted are of modest size as to each individual sought to be joined 6 
in the action; 7 

(b) absent class members may be ill informed about their rights; 8 
(c) there is a risk of retaliation against the individuals sought ot be joined if they 9 

were to sue individually; 10 
(d) other obstacles to the vindication of class members’ rights exist; 11 
(e) disallowance of a class action will likely lead to a less comprehensive 12 

enforcement of applicable laws; or 13 
(f) a class adjudication is likely to be a significantly more effective practical means 14 

of vindicating the rights of the affected class members. 15 
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If an agreement of the type described above is contained in an agreement by which 16 
the parties agreed to arbitrate any dispute that arises under the agreement, the class claims 17 
may be adjudicated in arbitration, but a court and not the arbitrator shall determine whether 18 
the action shall be certified as a class action under the above criteria and the criteria 19 
generally applicable to certification of class actions. 20 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Decisional law currently is similar to the proposed legislation, but there is no 
current provision in any code or rule regarding the enforceability of class action waivers. 
 
This Resolution:  Would generally codify existing decisional law. 
 
The Problem:  Various types of adhesion contracts, especially consumer contracts and 
employment contracts, contain provisions stating that, if a dispute arises between the parties to 
the contract, no other persons may be joined as plaintiffs in any action (whether in court or 
arbitration) brought to resolve the dispute.  Such class action waivers are designed to prevent 
enforcement of rights where the claim of any one individual is too small to be litigated 
economically.  Such class action waivers have been disapproved by the California Supreme 
Court in Gentry v. Superior Court (2007) 42 Cal. 4th 443, and Discover Bank v. Superior Court 
(2005) 36 Cal. 4th 148.  However, these decisions, especially Discover Bank, include enough 
ambiguity to have provided “wiggle room” for some lower courts to evade their spirit.  The 
proposed resolution would essentially codify the holding of Gentry (a wage and hour case) to 
apply generally to all consumer and employment contracts that contain class action waiver 
provisions. 
 This resolution is similar to Resolution 04-12-07 approved in principle at the 2007 
Conference.  However, that resolution was limited to class action waivers in arbitration 
agreements.  Aside from being narrower, the legislation proposed in Resolution 04-12-07 may be 
preempted by the Federal Arbitration Act because of its limited scope.  The current resolution 
avoids that problem by being applicable to all contracts, not only arbitration agreements. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, Suite 3400, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE: John T. Hansen 
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RESOLUTION 10-01-2008 
 
DIGEST 
Domestic Violence:  Service of Domestic Violence Restraining Order 
Amends Family Code section 6384 to allow judicial discretion to issue restraining orders when 
service is being evaded.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
  
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 6384 to allow judicial discretion to issue restraining 
orders when service is being evaded.  This resolution should be disapproved because courts 
currently have the discretion to assist persons seeking protection when the person named in a 
restraining order is intentionally avoiding service. 
 
This resolution seeks to address service of process problems that recur in Family Law Domestic 
Violence Prevention Act (“DVPA”) cases where the restrained party successfully avoids service 
of the Temporary Restraining Order and Order to Show Cause, resulting in the order being 
reissued time and time again until the party upon whom it is to be served is indeed personally 
served.  Substituted service of the DVPA order is not acceptable because of the contempt 
provisions of the order.  (Code Civ. Proc., § 1015.) 
 
While service of process problems within the family courts can present a real challenge, due 
process rights of individuals outweigh them.  As this resolution would effectively enable a 
restraining order to be issued against an individual who might not have not been served with 
notice – and not because of an intentional effort to evade service – it also fails to assure that due 
process rights are protected.  Because constitutional due process rights are an overriding interest, 
this resolution should be disapproved.        
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Section Executive Committee disapproves this resolution as it appears to be a 
circumvention of due process requirements requiring personal service of notice of the existence 
and substance of a DVPA order. Current law requires that a person named in a DVPA order must 
be served as precondition for the issuance of a temporary or emergency order of protection. Once 
an emergency or temporary order is issued and the person to be restrained is personally served 
but does not appear, then a permanent restraining order identical to the temporary order may be 
served by first class mail at the most current address for the person to be restrained available to 
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the    Court. This resolution, an effort to eliminate the personal jurisdictional requirement, creates 
a significant departure from constitutional due process. An order entered without personal 
service jurisdiction over a party sought to be restrained is void as a matter of law. There should 
not be any departure from the long-standing legal precedent. Proper service is and should 
continue to be a requirement for the   Court’s exercise of personal jurisdiction irrespective of the 
difficulties that may be posed for the party seeking protection. The history of the DVPA’s intent 
to prevent reoccurring events by a spouse or household member is substantial; however, a DVPA 
order made without granting the party who is sought be restrained an opportunity to be heard 
may significantly impact that party’s custody, ability to retain firearms, and opportunities for 
employment in the security field or other fields of endeavor.  

This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 

Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 

TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 6384 to read as follows: 
 

§ 6384 1 
(a) If a person named in an order issued under this part after a hearing has not been 2 

served personally with the order but has received actual notice of the existence and 3 
substance of the order through personal appearance in court to hear the terms of the order 4 
from the court, no additional proof of service is required for enforcement of the order. 5 

If a person named in a temporary restraining order or emergency protective order is 6 
personally served with the order and notice of hearing with respect to a restraining order or 7 
protective order based thereon, but the person does not appear at the hearing either in 8 
person or by counsel, and the terms and conditions of the restraining order or protective 9 
order are identical to the temporary restraining or emergency protective order, except for 10 
the duration of the order, the restraining order or protective order may be served on the 11 
person by first-class mail sent to that person at the most current address for the person 12 
available to the court.  13 

(b) The judicial forms for orders issued under this part shall contain a statement in 14 
substantially the following form:  15 

"NO ADDITIONAL PROOF OF SERVICE IS REQUIRED IF THE FACE OF 16 
THIS FORM INDICATES THAT BOTH PARTIES WERE PERSONALLY PRESENT 17 
AT THE HEARING WHERE THE ORDER WAS ISSUED."  18 

"IF YOU HAVE BEEN PERSONALLY SERVED WITH A TEMPORARY 19 
RESTRAINING ORDER OR EMERGENCY PROTECTIVE ORDER AND NOTICE OF 20 
HEARING, BUT YOU DO NOT APPEAR AT THE HEARING EITHER IN PERSON 21 
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OR BY COUNSEL, AND A RESTRAINING ORDER OR PROTECTIVE ORDER IS 22 
ISSUED AT THE HEARING WHICH DOES NOT DIFFER FROM THE PRIOR 23 
TEMPORARY RESTRAINING ORDER OR EMERGENCY PROTECTIVE ORDER, A 24 
COPY OF THE ORDER WILL BE SERVED UPON YOU BY MAIL AT THE 25 
FOLLOWING ADDRESS ____. IF THAT ADDRESS IS NOT CORRECT OR YOU 26 
WISH TO VERIFY THAT THE TEMPORARY OR EMERGENCY ORDER WAS 27 
MADE PERMANENT WITHOUT SUBSTANTIVE CHANGE, CALL THE CLERK OF 28 
THE COURT AT ____." 29 

(c) If a person named in an order issued under this part after a hearing has not been 30 
served personally with the order, but a court finds by clear and convincing evidence that 31 
the person named is avoiding personal service an appropriate substitute manner for service 32 
may be permitted. If a restraining order is granted by the court, the named person may not 33 
be held in violation of a criminal penalty, but such an order shall be recorded in accord 34 
with Family Code § 6380 and served on the person by first-class mail sent to that person at 35 
the most current address for the person available to the court. If subsequently the named 36 
person is able to be personally served, a hearing on the merits may be permitted at the 37 
discretion of the court. 38 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law provides that a person named in an action need not be personally 
served so long as they are present when an order is made. Alternatively, if the named person was 
personally served with notice, but were not present at a hearing, service of an order may be made 
by registered mail. 
 
This Resolution: Seeks to modify Family Code § 6384 to allow the court some discretion in 
cases where a person is seeking protection, but the person named in a restraining order is 
avoiding service. 
 
The Problem: In the worst domestic violence cases, the perpetrator of domestic violence may 
avoid being personally served with a restraining order. This proposed change will give the court 
some discretion and the ability to create orders. While for reasons of due process a person could 
not be punished criminally without personal service, an order could be recorded in CLETs to 
assist the police department in protecting the battered person. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: M. Tilden Moschetti, 633 Battery St, Ste 
640, San Francisco, CA 94111 ph: (415) 399-0970, fax: (415) 399-0980, 
tilden@moschettilaw.com  
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RESOLUTION 10-02-2008 
 
DIGEST 
Adoption: Access to Confidential Adoption Records 
Amends Family Code section 9200 to permit “good cause” access to confidential records.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE  
 
History: 
Similar to 05-02-07, which was disapproved. 
 
Reasons: 
This resolution amends Family Code section 9200 to permit “good cause” access to confidential 
records.  This resolution should be approved in principle because existing law fails to consider 
potential “good causes” for allowing adult adoptees access to court records regarding their 
adoption, the identity of birth parents, or other important non-identifying information. 
 
Under Family Code section 9200(a), a court may provide access to confidential adoption records 
“in exceptional circumstances and for good cause approaching the necessitous.”  As proponents 
highlight, current law imposes an exceptionally high bar that conceivably prevents adoptees from 
gaining access to vital health and genealogical information which an adoptee may have “good 
cause” for obtaining but that does not meet the “necessitous” standard.   
  
As the “good cause” provision of this resolution injects safeguards protecting interests of 
biological parents while enabling reasonable, as opposed to “necessitous”, access to confidential 
records, this resolution strikes a fair balance between competing interests.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Section Executive Committee disapproves this resolution. This resolution, if 
approved would modify Family Code §9200 regarding access to judicial records in a concluded 
adoption proceeding and represents an effort to balance the privacy concerns of the parties 
involved with the desire or need for knowledge of the adoptee. However, the proposed standard 
for judicial access would open the door to knowledge of the identity of the natural parents by the 
adoptee for mere curiosity or other, such as economic, reasons rather than legitimate requests for 
medical, genetic or psychological reasons. Good cause should continue to include a requirement 
of showing “necessity” to insure that the rights of privacy for the natural parents are protected. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
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Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommend that 
legislation be sponsored to ammend Family Code Section 9200 as follows: 
 

§9200.  1 
 (a) The petition, relinquishment or consent, agreement, order, report to the court 2 
from any investigating agency, and any power of attorney and deposition filed in the office 3 
of the clerk of the court pursuant to this part is not open to inspection by any person other 4 
than the parties to the proceeding, and their attorneys and the department, except upon the 5 
written authority of the judge of the superior court.  A judge of the superior court may 6 
authorize an adult adoptee age 21 or older to inspect the adoption petition, relinquishment 7 
or consent, agreement, order, report to the court from any investigating agency, or power 8 
of attorney or deposition or any portion of any of these documents upon a showing of good 9 
cause.  A judge of the superior court may not authorize anyone else to inspect the petition, 10 
relinquishment or consent, agreement, order, report to the court from any investigating 11 
agency, or power of attorney or deposition or any portion of any of these documents, 12 
except in exceptional circumstances and for good cause approaching the necessitous.  The 13 
petitioner may be required to pay the expenses for preparing the copies of the documents to 14 
be inspected. 15 
 (b) Upon written request of any party to the proceeding and upon the order of any 16 
judge of the superior court, the clerk of the court shall not provide any documents referred 17 
to in this section for inspection or copying to any other person, unless the name of the 18 
child's birth parents or any information tending to identify the child's birth parents is 19 
deleted from the documents or copies thereof. 20 
 (c) Upon the request of the adoptive parents or the child, a clerk of the court may 21 
issue a certificate of adoption that states the date and place of adoption, the child's birth 22 
date, the names of the adoptive parents, and the name the child has taken.  Unless the child 23 
has been adopted by a stepparent, the certificate shall not state the name of the child's birth 24 
parents. 25 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law requires a court order based on “exceptional circumstances and 
for good cause approaching the necessitous” for an adoptee to gain access to court records about 
his or her adoption. Outside of a medical necessity, it is often difficult for adult adoptees to gain 
access to information about their birth parents, despite great personal anguish. Existing law 
mandating sealed records was enacted in the 1930’s when abortion was illegal, and children born 
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out of wedlock carried enormous stigma for the mother and the child. This is no longer such a 
consideration today as societal norms have changed. 
 
This Resolution: Would modify existing law by allowing adult adoptees access to court records 
regarding their adoption upon a showing of good cause so they can ascertain the identity of their 
birth parents of they so choose.  
 
The Problem: Despite the assertions of many who claim to speak for the “unborn,” children do 
not ask to be born. The decision to carry a fetus to term is one made by the mother without input 
from the child. For over thirty years women have been able to choose whether to legally 
terminate a pregnancy or carry a fetus to term, and this right is codified in California. Those who 
are born and then placed for adoption should have the right to know from whence they came if it 
is important to them to know. They should not have to prove a compelling reason “approaching 
the necessitous” to know their biological heritage, which is the birthright of all other children not 
placed for adoption.  
 
When the adoption laws were enacted providing for sealed records, abortion was illegal and 
significant adverse stigma was placed upon unwed mothers and their children. This is no longer 
the case. As a matter of fairness and equity, adult adoptees should have the same rights as other 
people to know their historic and genetic roots.  
 
IMPACT STATEMENT: 
 
This proposed resolution affects California Health and Safety Code section 102705. 
 
AUTHORS AND/OR PERMANENT CONTACT: Author: Tina L. Rasnow 
w/ Permanent Contact: Tina L. Rasnow, Ventura County Superior Court, Self-Help Legal Access 
Center, 800 South Victoria Avenue, Room 400, Ventura, CA 93009; (805)654-3879, 
tina.rasnow@ventura.courts.ca.gov 
  
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution seeks to abrogate the traditional contract between the biological parent and the 
system that the biological parent’s privacy be maintained, substituting a “good cause” standard 
for the existing “exceptional circumstances and for good cause approaching the necessitous” 
where a biological child wants the information.  This Resolution would shift the presumption 
from the protection of any privacy interest the biological parent may have save in “exceptional 
circumstances” to one focused solely on the perceived interests and desires of the biological 
child based only on a showing of “good cause”.  This would only be an acceptable approach if a 
biological parent were advised up front that adoption records could be accessed in this fashion at 
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the time the decision to put the child up for adoption were made.  Biological parents who 
relinquished children based on an expectation of privacy should have that privacy respected. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Under current law, a pregnant woman wishing to eschew parenthood entirely has three choices:  
(1) abortion, (2) closed adoption, and (3) abandonment.  As in past years, the resolution’s author 
seeks to take away one of these options by ending truly “closed” adoptions.  As before, the 
author fails to identify any compelling interest served by such a dramatic change in California 
adoption law.   
 
The present resolution attempts to overcome objections to past versions by no longer making the 
unsealing of adoption records automatic; instead, the present resolution lowers the legal standard 
for unsealing the adoption record from  “good and compelling cause” to “good cause.”  What at 
first blush might appear to be a small change in the statute would have a large impact with 
unintended consequences.   
 
Under the present standard, biological parent’s privacy rights are protected unless some truly 
compelling cause is demonstrated, such as genetically-related health issues affecting the child.  
Simple “good cause,” is a far easier standard to meet.  Given the biological parents will not 
receive notice of the hearing at which good cause would be demonstrated, unsealing of the 
adoption record following an unopposed petition would become routine.   
 
Although the stigma of single parenthood has lessened dramatically over the past 70 years, 
privacy continues to remain a concern of paramount importance to many biological parents.  By 
the time an adopted child reaches majority, the biological parents will have gone on with their 
own lives, most often with a spouse and other children.  The sudden appearance of an adult child 
at the doorstep can have a disruptive, and in many instances devastating, impact on the new 
family.  Moreover, biological parents who, in light of changed societal mores, no longer harbor 
privacy concerns may take advantage of registries that currently exist to facilitate reunification.   
 
The resolution’s unintended social effects have not been studied and presently unknown.  If 
privacy cannot be assured, some biological parents may forego adoption entirely.  Would these 
parents instead choose to raise an unwanted child, causing the number of dependency cases to 
increase, or opt for abortion, causing the ever-diminishing pool of children available for adoption 
by loving families to shrink further still?   
 
No compelling interest supports the change.  Certainly, if an adopted child’s health issues require 
information about the biological parents, the court can issue an order unsealing the birth records.  
Although it is natural for an adopted child to seek out his or her biological parents, this natural 
curiosity is not sufficiently compelling to abrogate the biological parents’ right to privacy.  
Indeed, a child’s reunification with biological parents who do not wish to be found -- the only 
biological parents affected by the proposed resolution -- will likely do little to assuage the 
adopted child’s “great personal anguish.”   
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If the law is to be changed, the decision to unseal an adopted child’s birth records should be at 
the option of the biological parents.   
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
In seeking to protect certain individuals, a law may infringe excessively on others.   Specifically, 
this law promotes the rights of the resulting children without considering the rights of the birth 
parents and the confidentiality that they came to expect, particularly when many adoptions go 
forward because the birth parents feel “safe.” Birth parents deserve the same consideration as the 
resulting children, and at a minimum, birth parents deserve the right to respond to any requests 
for information.  This is an issue that needs more discourse before a resolution like this one 
should be considered.  
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RESOLUTION 10-03-2008 
 
DIGEST 
Paternity: Extension of Time to Conduct DNA Testing 
Amends Family Code section 7646 to extend challenges to paternity testing up to 10 years.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
  
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 7646 to extend challenges to paternity testing up to 
10 years.  This resolution should be disapproved because it imposes an undue burden on courts 
to award child support and manage potential challenges.  
 
This resolution would effectively halt the ability of judges to make orders that are in the best 
interest of children. This resolution extends the time for challenging paternity results using DNA 
to 10 years if a man is adjudged to be the father before the effective date of this section and if 
there was a default judgment.  As the time limitations proposed by this resolution are 
extraordinarily long, this resolution in effect works against the best interests of families and 
children because ancillary orders (e.g.., child support, visitation, and custody) would be subject 
to longstanding challenge.  
 
This resolution is similar to S.B. 1333 and Assembly Bill 2240, currently pending in the 
legislature.  On September 26, 2002, another variant, Assembly Bill 2240 (Ashburn) was vetoed 
by the then governor, and was subsequently revived in another bill that also was unsuccessful.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE AS AMENDED 
 
The Family  Law Section Executive Committee approves this resolution provided that the 
resolution is amended to reduce the period of the statute of limitations to five years rather than 
ten as proposed in this resolution. This resolution amends Family Code §7646 by extending the 
time to ten years for a father to challenge paternity using DNA if that person was adjudged to be 
the father (1) before the effective date of this section and (2) if there was a default judgment. The 
Executive Committee recommends that the resolution be amended to cover default judgments 
within a five-year period commencing January 1, 2005. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
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Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 7646 to read as follows: 
 

§7646 1 
 (a) Notwithstanding any other provision of law, a judgment establishing paternity 2 
may be set aside or vacated upon a motion by the previously established mother of a child, 3 
the previously established father of a child, the child, or the legal representative of any of 4 
these persons if genetic testing indicates that the previously established father of a child is 5 
not the biological father of the child. The motion shall be brought within one of the 6 
following time periods: 7 
 (1) Within a two-year period commencing with the date on which the previously 8 
established father knew or should have known of a judgment that established him as the 9 
father of the child or commencing with the date the previously established father knew or 10 
should have known of the existence of an action to adjudicate the issue of paternity, 11 
whichever is first, except as provided in paragraph (2) or (3) of this subdivision. 12 
 (2) Within a two-year period commencing with the date of the child's birth if 13 
paternity was established by a voluntary declaration of paternity. Nothing in this paragraph 14 
shall bar any rights under subdivision (c) of Section 7575. 15 
 (3) In the case of any previously established father who is the legal father as a result 16 
of a default judgment as of the effective date of this section, within a two-year ten-year 17 
period commencing with the enactment of this section. 18 
 (b) Subdivision (a) does not apply if the child is presumed to be a child of a 19 
marriage pursuant to Section 7540.20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: A person who has had a judgment establishing paternity may challenge that 
judgment based upon DNA evidence but there are strict time limits for the bringing of the 
motion. Subdivision (3) expired 2 years after the effective date of the statute. The statute became 
effective January 1, 2005, and expired January 1, 2007. 
 
This Resolution: Extends the time to 10 years for a father to challenge paternity using DNA if 
the person was adjudged to be the father 1) before the effective date of this section and 2) there 
was a default judgment. 
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The Problem: This law allowed fathers to use DNA testing to disprove paternity but set forth 
strict time frames. For dad's who had paternity adjudicated through a default judgment before the 
section was enacted, they only had two years to make their challenge. Unfortunately, because of 
lack of publicity about the statute the law was not used to its full advantage. This resolution 
extends the time frame to 10 years from the effective date (to January 1, 2015). Fundamental 
fairness dictates that persons who are not the father should be allowed to challenge a default 
judgment to the contrary. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, (213) 974-3066, 
fax (213) 626-3519, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
 
COUNTERARGUMENTS 
 
THE BAR ASSOCIATION OF SAN FRANCISCO 
 
A man determined to be a child’s father as of January 1, 2005 by default judgment has already 
had two years to seek genetic testing to verify paternity.  While a father's right to vacate a 
judgment entered erroneously is important, it must be balanced against the complete upheaval 
such action would likely cause for a child.  To allow a father 10 years to vacate a default 
judgment, without even requiring a showing as to a reasonable ground for delay, is certainly not 
in the child’s best interest.  Fundamental fairness must give fathers a reasonable period of time in 
which to act to verify paternity, but must also balance the child’s interest in finality as to legal 
relationships. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution seeks to reenact a section of the law that expired by its own terms on January 1, 
2007.  The proponent claims that lack of publicity hurt the use of the prior law.  However, rather 
than adopt another two year timeframe, this resolution would impose a ten year timeframe, 
which appears to be beyond reasonable limits and against the best interests of the children. 
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RESOLUTION 10-04-2008 
 
DIGEST 
Child Support: Compromise on Arrears  
Amends Family Code section 17560 to re-enact law permitting compromises on child support 
arrearages.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 17560 to re-enact law permitting compromises on 
child support arrearages.  This resolution should be approved in principle because it would 
provide an incentive to obligors who would otherwise evade payment of arrearages.  
 
Family Code section 17560 is existing law, but is to be repealed by statute on July 30, 2008, 
unless legislation is enacted to extend it.  Existing legislation allows persons paying child 
support to enter into the Compromise of Arrears Program (COAP) under certain specific 
conditions which permit the obligor to compromise arrearages owed to the government. 
 
Family Code section 17560 in its present form permits obligors who have fallen in arrears the 
opportunity to make payments that otherwise might not be made.  Thus this law has long term 
benefits such as providing the state with a stream of revenue that might otherwise be lost. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
 
The Family Law Section Executive Committee approves this resolution in principle. This 
resolution recommends that Family Code §17560 be extended as this Code Section expires on its 
terms on July 30, 2008 unless legislation is enacted to extend it. The current legislation allows 
persons paying child support to enter into the Compromise of Arrears Program (COAP). 
Compromise is limited to certain specific conditions which allow a reasonable and workable 
program for arrearages to be paid back provided the obligor remains current in his or her support 
payments. This Committee supports the extension of this collection program as it appears to be a 
viable program fostering collections on child support arrearages. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
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Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Family Code section 17560 to read as follows: 
 

§17560 1 
 (a) The department shall create a program establishing an arrears collection 2 
enhancement process pursuant to which the department may accept offers in compromise 3 
of child support arrears and interest accrued thereon owed to the state for reimbursement of 4 
aid paid pursuant to Chapter 2 (commencing with Section 11200) of Part 3 of Division 9 of 5 
the Welfare and Institutions Code. The program shall operate uniformly across California 6 
and shall take into consideration the needs of the children subject to the child support order 7 
and the obligor's ability to pay. 8 
 (b) If the obligor owes current child support, the offer in compromise shall require 9 
the obligor to be in compliance with the current support order for a set period of time 10 
before any arrears and interest accrued thereon may be compromised. 11 
 (c) Absent a finding of good cause, any offer in compromise entered into pursuant 12 
to this section shall be rescinded, all compromised liabilities shall be reestablished 13 
notwithstanding any statute of limitations that otherwise may be applicable, and no portion 14 
of the amount offered in compromise may be refunded, if either of the following occurs: 15 
 (1) The department or local child support agency determines that the obligor did 16 
any of the following acts regarding the offer in compromise: 17 
 (A) Concealed from the department or local child support agency any income, 18 
assets, or other property belonging to the obligor or any reasonably anticipated receipt of 19 
income, assets, or other property. 20 
 (B) Intentionally received, withheld, destroyed, mutilated, or falsified any 21 
information, document, or record, or intentionally made any false statement, relating to the 22 
financial conditions of the obligor. 23 
 (2) The obligor fails to comply with any of the terms and conditions of the offer in 24 
compromise. 25 
 (d) Pursuant to subdivision (k) of Section 17406, in no event may the administrator, 26 
director, or director's designee within the department, accept an offer in compromise of any 27 
child support arrears owed directly to the custodial party unless that party consents to the 28 
offer in compromise in writing and participates in the agreement. Prior to giving consent, 29 
the custodial party shall be provided with a clear written explanation of the rights with 30 
respect to child support arrears owed to the custodial party and the compromise thereof. 31 
 (e) Subject to the requirements of this section, the director may delegate to the 32 
administrator of a local child support agency the authority to compromise an amount of 33 
child support arrears that does not exceed five thousand dollars ($5,000). Only the director 34 
or his or her designee may compromise child support arrears in excess of five thousand 35 
dollars ($5,000). 36 
 (f) For an amount to be compromised under this section, the following conditions 37 
shall exist: 38 
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 (1) (A) The administrator, director or director's designee within the department 39 
determines that acceptance of an offer in compromise is in the best interest of the state and 40 
that the compromise amount equals or exceeds what the state can expect to collect for 41 
reimbursement of aid paid pursuant to Chapter 2 (commencing with Section 11200) of Part 42 
3 of Division 9 of the Welfare and Institutions Code in the absence of the compromise, 43 
based on the obligor's ability to pay. 44 
 (B) Acceptance of an offer in compromise shall be deemed to be in the best interest 45 
of the state, absent a finding of good cause to the contrary, with regard to arrears that 46 
accrued as a result of a decrease in income when an obligor was a reservist or member of 47 
the National Guard, was activated to United States military service, and failed to modify 48 
the support order to reflect the reduction in income. Good cause to find that the 49 
compromise is not in the best interest of the state shall include circumstances in which the 50 
service member's failure to seek, or delay in seeking, the modification were not reasonable 51 
under the circumstances faced by the service member. The director, no later than 90 days 52 
after the effective date of the act adding this subparagraph, shall establish rules that 53 
compromise, at a minimum, the amount of support that would not have accrued had the 54 
order been modified to reflect the reduced income earned during the period of active 55 
military service. 56 
 (2) Any other terms and conditions that the director establishes that may include, 57 
but may not be limited to, paying current support in a timely manner, making lump-sum 58 
payments, and paying arrears in exchange for compromise of interest owed. 59 
 (3) The obligor shall provide evidence of income and assets, including, but not 60 
limited to, wage stubs, tax returns, and bank statements and establish all of the following: 61 
 (A) That the amount set forth in the offer in compromise of arrears owed is the 62 
most that can be expected to be paid or collected from the obligor's present assets or 63 
income. 64 
 (B) That the obligor does not have reasonable prospects of acquiring increased 65 
income or assets that would enable the obligor to satisfy a greater amount of the child 66 
support arrears than the amount offered, within a reasonable period of time. 67 
 (C) That the obligor has not withheld payment of child support in anticipation of 68 
the offers in compromise program. 69 
 (g) A determination by the administrator, director or the director's designee within 70 
the department that it would not be in the best interest of the state to accept an offer in 71 
compromise in satisfaction of child support arrears shall be final and not subject to the 72 
provisions of Chapter 5 (commencing with Section 17800) of Division 17, or subject to 73 
judicial review. 74 
 (h) Any offer in compromise entered into pursuant to this section shall be filed with 75 
the appropriate court. The local child support agency shall notify the court if the 76 
compromise is rescinded pursuant to subdivision (c). 77 
 (i) Any compromise of child support arrears pursuant to this section shall maximize 78 
to the greatest extent possible the state's share of the federal performance incentives paid 79 
pursuant to the Child Support Performance and Incentive Act of 1998 and shall comply 80 
with federal law. 81 
 (j) The department shall ensure uniform application of this section across the state. 82 
 (k) The department shall consult with the Franchise Tax Board in the development 83 
of the program established pursuant to this section. 84 



10-04-4 

 (l) A local child support agency shall honor repayment schedules for the 85 
compromise program beyond the initial expiration of the statute, June 30, 2008 , in order to 86 
allow for successful completion of the compromise agreements. 87 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Family Code section 17560 is existing law, but it is repealed by its own terms on 
July 30, 2008, unless legislation is enacted to extend it prior to its expiration. Existing legislation 
allows persons paying child support to enter into the Compromise of Arrears Program (COAP) 
under certain specific conditions which allows the person to compromise arrearages owed to the 
government. 
 
This Resolution: Re-enacts Family Code section 17560. 
 
The Problem: COAP allows the government, under certain specific circumstances, to 
compromise arrearages owed to the government. The legislation is repealed by its own terms on 
June 30, 2008 unless extended. This resolution re-enacts section 17560. 
 
IMPACT STATEMENT: 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy 
Public Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, (213) 974-3066, fax 
(213) 626-3519, mharvis@pubdef.lacounty.gov 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 10-05-2008 
 
DIGEST 
Family Law: Interest Penalty for Breach of Fiduciary Duty 
Amends Family Code section 1101 to permit trial judges discretion to award up to 10 percent 
pre-judgment interest for breaches of spousal fiduciary duties.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 1101 to permit trial judges discretion to award up to 
10 percent pre-judgment interest for breaches of spousal fiduciary duties.  This resolution should 
be approved in principle because it allows family law courts to remedy damages caused by a 
spouse who transfers or fails to disclose assets in violation of his or her fiduciary duties.  
 
Marriage is a relationship “arising out of a civil contract” between the parties.  (Cal. Fam. Code § 
300.)  The contract includes duties imposed by law.  (Mott v. Mott, 82 Cal. 413, 416 (1890); see 
also Cal. Fam. Code § 720.)   Those duties necessarily include the fiduciary obligations imposed 
by the Family Code. 
 
Prejudgment interest is already permitted in simple breach of contract actions.  Civil Code 
section 3287 provides for pre-judgment interest in an action for breach of contract.  Under 
section 3289, the interest rate is 10 percent if the contract does not otherwise provide a legal rate 
of interest.   
 
Under Family Code section 1101, subdivision (g), remedies for breach of a spouse’s fiduciary 
duty include awarding the innocent spouse 50 percent of the undisclosed or wrongfully 
transferred asset’s highest value on the date of the breach of the fiduciary duty, the date of any 
sale or disposition of the asset, or the date of the court award.  In cases where the asset has grown 
in value, the amount of the award may fully compensate the innocent spouse and pre-judgment 
interest would be unnecessary. 
 
In other cases, where the asset’s value has declined or where it has increased by only a slight 
amount, awarding half of its highest value may not sufficiently compensate the innocent spouse.  
It could result in an award substantially less than he or she could have realized if the same 
amount had been prudently invested.  In those cases, the court should have discretion to award 
pre-judgment interest. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
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The Family Law Section Executive Committee approves this resolution in principle. This 
resolution seeks to amend Family Code §1101 to give the trial judge additional statutory 
discretion to award up to 10% of prejudgment interest on the value of an asset that a spouse has 
transferred or failed to disclose in violation of his or her fiduciary duty during the course of the 
marriage or through the conclusion of these dissolution proceedings. Drawing a parallel to Civil 
Code §§3287 and 3289, which permit the award of interest for prejudgment for breach of 
contract, this amendment would give the Court greater authority to impose an interest charge on 
each and every breach of fiduciary duty. The Family Law Section supports this additional 
remedy for a breach of fiduciary duty as it would provide an additional method of recovery to 
adequately compensate an innocent spouse. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code § 1101 as follows: 
 

§ 1101.  1 
  (a) A spouse has a claim against the other spouse for any breach of the fiduciary 2 
duty that results in impairment to the claimant spouse's present undivided one-half interest 3 
in the community estate, including, but not limited to, a single transaction or a pattern or 4 
series of transactions, which transaction or transactions have caused or will cause a 5 
detrimental impact to the claimant spouse's undivided one-half interest in the community 6 
estate. 7 

(b) A court may order an accounting of the property and obligations of the parties 8 
to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or 9 
access to, community property, and the classification of all property of the parties to a 10 
marriage. 11 

(c) A court may order that the name of a spouse shall be added to community 12 
property held in the name of the other spouse alone or that the title of community property 13 
held in some other title form shall be reformed to reflect its community character, except 14 
with respect to any of the following: 15 

(1) A partnership interest held by the other spouse as a general partner. 16 
(2) An interest in a professional corporation or professional association. 17 
(3) An asset of an unincorporated business if the other spouse is the only spouse 18 

involved in operating and managing the business. 19 
(4) Any other property, if the revision would adversely affect the rights of a third 20 

person. 21 
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(d)(1) Except as provided in paragraph (2), any action under subdivision (a) shall 22 
be commenced within three years of the date a petitioning spouse had actual knowledge 23 
that the transaction or event for which the remedy is being sought occurred. 24 

(2) An action may be commenced under this section upon the death of a spouse or 25 
in conjunction with an action for legal separation, dissolution of marriage, or nullity 26 
without regard to the time limitations set forth in paragraph (1). 27 

(3) The defense of laches may be raised in any action brought under this section. 28 
(4) Except as to actions authorized by paragraph (2), remedies under subdivision 29 

(a) apply only to transactions or events occurring on or after July 1, 1987. 30 
(e) In any transaction affecting community property in which the consent of both 31 

spouses is required, the court may, upon the motion of a spouse, dispense with the 32 
requirement of the other spouse's consent if both of the following requirements are met: 33 

(1) The proposed transaction is in the best interest of the community. 34 
(2) Consent has been arbitrarily refused or cannot be obtained due to the physical 35 

incapacity, mental incapacity, or prolonged absence of the nonconsenting spouse. 36 
(f) Any action may be brought under this section without filing an action for 37 

dissolution of marriage, legal separation, or nullity, or may be brought in conjunction with 38 
the action or upon the death of a spouse. 39 

(g) Remedies for breach of the fiduciary duty by one spouse, including those set out 40 
in Sections 721 and 1100, shall include, but not be limited to, an award to the other spouse 41 
of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in 42 
breach of the fiduciary duty plus attorney's fees and court costs.  The court may also award 43 
interest on the value of the asset at the rate not to exceed 10 percent per annum from the 44 
date of the breach. The value of the asset shall be determined to be its highest value at the 45 
date of the breach of the fiduciary duty, the date of the sale or disposition of the asset, or 46 
the date of the award by the court. 47 

(h) Remedies for the breach of the fiduciary duty by one spouse, as set forth in 48 
Sections 721 and 1100, when the breach falls within the ambit of Section 3294 of the Civil 49 
Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an 50 
amount equal to 100 percent, of any asset undisclosed or transferred in breach of the 51 
fiduciary duty.52 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Family Code §§721 and 1100 establish fiduciary duties that each spouse owes the 
other in the management and control of community property.  Remedies for breach of the 
fiduciary duty include the award to the other spouse of 50 percent, or an amount equal to 50 
percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attorney's 
fees and court costs.  Fam. Code § 1101(g). 
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This Resolution: Would amend Family Code §1101 to give the trial judge discretion to award up 
to 10 percent pre-judgment interest on the value of any asset that a spouse transferred or failed to 
disclose in violation of his or her fiduciary duty.  

Marriage is a relationship “arising out of a civil contract” between the parties.  (Fam. 
Code §300.)  The contract include duties imposed by law.  (Mott v. Mott, 82 Cal. 413, 416 
(1890); see also Fam. Code §720.)   Those duties necessarily include the fiduciary obligations 
imposed by the Family Code. 

Civil Code § 3287 provides for pre-judgment interest in an action for breach of contract.  
Under Civil Code §3289 the interest rate is 10 percent if the contract does not otherwise provide 
a legal rate of interest.  But it would not be appropriate to award 10 percent pre-judgment interest 
in every case of breach of a spouse’s fiduciary duty. 

Under Family Code § 1101(g), remedies for breach of a spouse’s fiduciary duty include 
awarding the innocent spouse 50 percent of the undisclosed or wrongfully transferred asset’s 
highest on the date of the breach of the fiduciary duty, the date of any sale or disposition of the 
asset, or the date of the court award.  Id.  In cases where the asset has grown in value, the amount 
of the award may fully compensate the innocent spouse and pre-judgment interest would be 
unnecessary. 

In other cases, where the asset’s value has declined or where it has increased by only a 
slight amount, awarding half of its highest value may not sufficiently compensate the innocent 
spouse.  It could result in an award substantially less than he or she could have realized if the 
same amount had been prudently invested.  In those cases, the court should have discretion to 
award pre-judgment interest.  

 
The Problem: The remedies provided by Family Code §1101 for breach of a spouse’s fiduciary 
duty may not fully compensate the innocent spouse for loss of an asset the other spouse 
wrongfully concealed, sold or otherwise diverted.   

 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 980 Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 
441-5810 fax.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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RESOLUTION 10-05-2008 
 
DIGEST 
Family Law: Interest Penalty for Breach of Fiduciary Duty 
Amends Family Code section 1101 to permit trial judges discretion to award up to 10 percent 
pre-judgment interest for breaches of spousal fiduciary duties.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 1101 to permit trial judges discretion to award up to 
10 percent pre-judgment interest for breaches of spousal fiduciary duties.  This resolution should 
be approved in principle because it allows family law courts to remedy damages caused by a 
spouse who transfers or fails to disclose assets in violation of his or her fiduciary duties.  
 
Marriage is a relationship “arising out of a civil contract” between the parties.  (Cal. Fam. Code § 
300.)  The contract includes duties imposed by law.  (Mott v. Mott, 82 Cal. 413, 416 (1890); see 
also Cal. Fam. Code § 720.)   Those duties necessarily include the fiduciary obligations imposed 
by the Family Code. 
 
Prejudgment interest is already permitted in simple breach of contract actions.  Civil Code 
section 3287 provides for pre-judgment interest in an action for breach of contract.  Under 
section 3289, the interest rate is 10 percent if the contract does not otherwise provide a legal rate 
of interest.   
 
Under Family Code section 1101, subdivision (g), remedies for breach of a spouse’s fiduciary 
duty include awarding the innocent spouse 50 percent of the undisclosed or wrongfully 
transferred asset’s highest value on the date of the breach of the fiduciary duty, the date of any 
sale or disposition of the asset, or the date of the court award.  In cases where the asset has grown 
in value, the amount of the award may fully compensate the innocent spouse and pre-judgment 
interest would be unnecessary. 
 
In other cases, where the asset’s value has declined or where it has increased by only a slight 
amount, awarding half of its highest value may not sufficiently compensate the innocent spouse.  
It could result in an award substantially less than he or she could have realized if the same 
amount had been prudently invested.  In those cases, the court should have discretion to award 
pre-judgment interest. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
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The Family Law Section Executive Committee approves this resolution in principle. This 
resolution seeks to amend Family Code §1101 to give the trial judge additional statutory 
discretion to award up to 10% of prejudgment interest on the value of an asset that a spouse has 
transferred or failed to disclose in violation of his or her fiduciary duty during the course of the 
marriage or through the conclusion of these dissolution proceedings. Drawing a parallel to Civil 
Code §§3287 and 3289, which permit the award of interest for prejudgment for breach of 
contract, this amendment would give the Court greater authority to impose an interest charge on 
each and every breach of fiduciary duty. The Family Law Section supports this additional 
remedy for a breach of fiduciary duty as it would provide an additional method of recovery to 
adequately compensate an innocent spouse. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code § 1101 as follows: 
 

§ 1101.  1 
  (a) A spouse has a claim against the other spouse for any breach of the fiduciary 2 
duty that results in impairment to the claimant spouse's present undivided one-half interest 3 
in the community estate, including, but not limited to, a single transaction or a pattern or 4 
series of transactions, which transaction or transactions have caused or will cause a 5 
detrimental impact to the claimant spouse's undivided one-half interest in the community 6 
estate. 7 

(b) A court may order an accounting of the property and obligations of the parties 8 
to a marriage and may determine the rights of ownership in, the beneficial enjoyment of, or 9 
access to, community property, and the classification of all property of the parties to a 10 
marriage. 11 

(c) A court may order that the name of a spouse shall be added to community 12 
property held in the name of the other spouse alone or that the title of community property 13 
held in some other title form shall be reformed to reflect its community character, except 14 
with respect to any of the following: 15 

(1) A partnership interest held by the other spouse as a general partner. 16 
(2) An interest in a professional corporation or professional association. 17 
(3) An asset of an unincorporated business if the other spouse is the only spouse 18 

involved in operating and managing the business. 19 
(4) Any other property, if the revision would adversely affect the rights of a third 20 

person. 21 
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(d)(1) Except as provided in paragraph (2), any action under subdivision (a) shall 22 
be commenced within three years of the date a petitioning spouse had actual knowledge 23 
that the transaction or event for which the remedy is being sought occurred. 24 

(2) An action may be commenced under this section upon the death of a spouse or 25 
in conjunction with an action for legal separation, dissolution of marriage, or nullity 26 
without regard to the time limitations set forth in paragraph (1). 27 

(3) The defense of laches may be raised in any action brought under this section. 28 
(4) Except as to actions authorized by paragraph (2), remedies under subdivision 29 

(a) apply only to transactions or events occurring on or after July 1, 1987. 30 
(e) In any transaction affecting community property in which the consent of both 31 

spouses is required, the court may, upon the motion of a spouse, dispense with the 32 
requirement of the other spouse's consent if both of the following requirements are met: 33 

(1) The proposed transaction is in the best interest of the community. 34 
(2) Consent has been arbitrarily refused or cannot be obtained due to the physical 35 

incapacity, mental incapacity, or prolonged absence of the nonconsenting spouse. 36 
(f) Any action may be brought under this section without filing an action for 37 

dissolution of marriage, legal separation, or nullity, or may be brought in conjunction with 38 
the action or upon the death of a spouse. 39 

(g) Remedies for breach of the fiduciary duty by one spouse, including those set out 40 
in Sections 721 and 1100, shall include, but not be limited to, an award to the other spouse 41 
of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in 42 
breach of the fiduciary duty plus attorney's fees and court costs.  The value of the asset 43 
shall be determined to be its highest value at the date of the breach of the fiduciary duty, 44 
the date of the sale or disposition of the asset, or the date of the award by the court. If the 45 
award is insufficient to fully compensate the innocent spouse, the court may also award 46 
interest on the value of the asset at the rate not to exceed 10 percent per annum from the 47 
date of the breach. 48 

(h) Remedies for the breach of the fiduciary duty by one spouse, as set forth in 49 
Sections 721 and 1100, when the breach falls within the ambit of Section 3294 of the Civil 50 
Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an 51 
amount equal to 100 percent, of any asset undisclosed or transferred in breach of the 52 
fiduciary duty.53 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Family Code §§721 and 1100 establish fiduciary duties that each spouse owes the 
other in the management and control of community property.  Remedies for breach of the 
fiduciary duty include the award to the other spouse of 50 percent, or an amount equal to 50 
percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attorney's 
fees and court costs.  Fam. Code § 1101(g). 
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This Resolution: Would amend Family Code §1101 to give the trial judge discretion to award up 
to 10 percent pre-judgment interest on the value of any asset that a spouse transferred or failed to 
disclose in violation of his or her fiduciary duty.  

Marriage is a relationship “arising out of a civil contract” between the parties.  (Fam. 
Code §300.)  The contract include duties imposed by law.  (Mott v. Mott, 82 Cal. 413, 416 
(1890); see also Fam. Code §720.)   Those duties necessarily include the fiduciary obligations 
imposed by the Family Code. 

Civil Code § 3287 provides for pre-judgment interest in an action for breach of contract.  
Under Civil Code §3289 the interest rate is 10 percent if the contract does not otherwise provide 
a legal rate of interest.  But it would not be appropriate to award 10 percent pre-judgment interest 
in every case of breach of a spouse’s fiduciary duty. 

Under Family Code § 1101(g), remedies for breach of a spouse’s fiduciary duty include 
awarding the innocent spouse 50 percent of the undisclosed or wrongfully transferred asset’s 
highest on the date of the breach of the fiduciary duty, the date of any sale or disposition of the 
asset, or the date of the court award.  Id.  In cases where the asset has grown in value, the amount 
of the award may fully compensate the innocent spouse and pre-judgment interest would be 
unnecessary. 

In other cases, where the asset’s value has declined or where it has increased by only a 
slight amount, awarding half of its highest value may not sufficiently compensate the innocent 
spouse.  It could result in an award substantially less than he or she could have realized if the 
same amount had been prudently invested.  In those cases, the court should have discretion to 
award pre-judgment interest.  

 
The Problem: The remedies provided by Family Code §1101 for breach of a spouse’s fiduciary 
duty may not fully compensate the innocent spouse for loss of an asset the other spouse 
wrongfully concealed, sold or otherwise diverted.   

 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law 
Corporation, 980 Ninth Street, Suite 1900, Sacramento CA 95814.  (916) 444-6171 voice, (916) 
441-5810 fax.  jae@eisenlegal.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen 
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RESOLUTION 10-06-2008 
 
DIGEST 
Family Law: Fee Collection from Opposite Sex Domestic Partner Registrants 
Amends Family Code section 298 to collect fees to support the prevention of elder abuse and 
domestic violence against seniors from opposite sex domestic partner registrants. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 298 to collect fees to support the prevention of 
elder abuse and domestic violence against seniors from opposite sex domestic partner registrants. 
This resolution should be disapproved because it fails to demonstrate why there should be two 
separate funds created by the fees imposed on domestic partner registrants.  
 
Family Code section 298, subdivision (b)(3) currently charges a $23 fee for registration only 
from lesbian, gay, bisexual and transgendered registrants.  By statute, the monies collected for 
registration are intended for the development and support of a lesbian, gay, bisexual, and 
transgender curriculum for training workshops on domestic violence, and for the support of a 
grant program to promote healthy nonviolent relationships in the lesbian, gay, bisexual, and 
transgender community.   This fee is not imposed on domestic partner registrants of opposite 
sexes, who are eligible to register as domestic partners only when one or both of the partners is 
62 years of age or older.  This fee was imposed on all registrants until 2005 when the legislature 
expressed a need for utilization of these funds to address the lesbian, gay, bisexual and 
transgendered community which then resulted in the imposition of the fee only on registrants 
who self-identified themselves as belonging to this community. 
 
This resolution imposes a $23 fee on opposite sex domestic partner registrants, and provides that 
those fees are to be used to establish the Prevention and Services for Domestic Abuse of Seniors 
Fund which will be used to support the prevention of elder abuse and domestic violence against 
seniors.  However, there is no stated nexus between opposite sex registrants and the domestic 
abuse of seniors to support the creation of this new fund with the opposite sex registrants’ fees.  
While collecting fees from only one class of domestic partner registrants (those that are not 
opposite sex couples) appears to be facially discriminatory, creating this new, apparently 
unrelated fund, does not solve any identified problem.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
NO POSITION TAKEN 
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The Family Law Section Executive Committee has reviewed the proposed resolution and has 
elected to take no position on this resolution. This resolution would amend Family Code §298 to 
support domestic violence prevention by equalizing the fees charged to all persons registering as 
domestic partners and would mandate that the funds shall be deposited and administered by the 
Department of Aging. Admittedly, this resolution may have very laudable goals; however, this 
Committee considers this resolution to be a fiscal matter for which this Committee has no 
expertise or special knowledge. Accordingly, this Committee takes no position in either 
approving or disapproving this resolution. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Family Code section 298 to read as follows: 
 

§ 298 1 
(a)(1) The Secretary of State shall prepare forms entitled "Declaration of Domestic 2 

Partnership" and "Notice of Termination of Domestic Partnership" to meet the 3 
requirements of this division. These forms shall require the signature and seal of an 4 
acknowledgment by a notary public to be binding and valid. 5 

(2) When funding allows, the Secretary of State shall include on the form notice 6 
that a lesbian, gay, bisexual, and transgender specific domestic abuse brochure is available 7 
upon request. 8 

(b)(1) The Secretary of State shall distribute these forms to each county clerk. 9 
These forms shall be available to the public at the office of the Secretary of State and each 10 
county clerk. 11 

(2) The Secretary of State shall, by regulation, establish fees for the actual costs of 12 
processing each of these forms, and the cost for preparing and sending the mailings and 13 
notices required pursuant to Section 299.3, and shall charge these fees to persons filing the 14 
forms. 15 

(3) There is hereby established a fee of twenty-three dollars ($23) to be charged in 16 
addition to the existing fees established by regulation to persons filing domestic partner 17 
registrations pursuant to Section 297 for development and support of a lesbian, gay, 18 
bisexual, and transgender curriculum for training workshops on domestic violence, 19 
conducted pursuant to Section 13823.15 of the Penal Code, and for the support of a grant 20 
program to promote healthy nonviolent relationships in the lesbian, gay, bisexual, and 21 
transgender community. This paragraph shall not apply to persons of opposite sexes filing 22 
a domestic partnership registration and who meet the qualifications described in 23 
subparagraph (B) of paragraph (5) of subdivision (b) of Section 297. 24 
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(4) The fee established by paragraph (3) shall be deposited in the Equality in 25 
Prevention and Services for Domestic Abuse Fund, which is hereby established. The fund 26 
shall be administered by the Office of Emergency Services, and expenditures from the fund 27 
shall be used to support the purposes of paragraph (3). 28 

(5)  Persons of opposite sexes filing a domestic partnership registration who meet 29 
the qualifications of subparagraph (B) of paragraph (5) of subdivision (b) of Section 297 30 
will be charged a fee of twenty-three dollars ($23) in addition to the existing fees 31 
established by regulation to persons filing domestic partner registrations pursuant to 32 
section 297, which will support the prevention of elder abuse and domestic violence 33 
against seniors. 34 

(6)  The fee established by paragraph (5) shall be deposited in the Prevention and 35 
Services for Domestic Abuse of Seniors Fund, which is hereby established.  The fund shall 36 
be administered by the Department of Aging, and expenditures from the fund shall be used 37 
to support the purposes of paragraph (5). 38 

(c) The Declaration of Domestic Partnership shall require each person who wants to 39 
become a domestic partner to (1) state that he or she meets the requirements of Section 297 40 
at the time the form is signed, (2) provide a mailing address, (3) state that he or she 41 
consents to the jurisdiction of the Superior Courts of California for the purpose of a 42 
proceeding to obtain a judgment of dissolution or nullity of the domestic partnership or for 43 
legal separation of partners in the domestic partnership, or for any other proceeding related 44 
to the partners' rights and obligations, even if one or both partners ceases to be a resident 45 
of, or to maintain a domicile in, this state, (4) sign the form with a declaration that 46 
representations made therein are true, correct, and contain no material omissions of fact to 47 
the best knowledge and belief of the applicant, and (5) have a notary public acknowledge 48 
his or her signature. Both partners' signatures shall be affixed to one Declaration of 49 
Domestic Partnership form, which form shall then be transmitted to the Secretary of State 50 
according to the instructions provided on the form.  Filing an intentionally and materially 51 
false Declaration of Domestic Partnership shall be punishable as a misdemeanor.52 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS: 
 
Existing Law:  Currently, persons of the same sex filing a domestic partnership registration in the 
State of California are required to pay an additional fee of $23 in addition to the base fee of $10.  
The $23 fee supports grants to organizations that promote healthy nonviolent relationships in the 
lesbian, gay, bisexual, and transgender community; development of a lesbian, gay, bisexual, and 
transgender curriculum for training workshops on domestic violence; and provision of brochures 
specific to lesbian, gay, bisexual, and transgender domestic abuse.  Opposite sex couples filing a 
domestic partnership registration in the State of California (who are eligible to register as 
domestic partners only when one or both of the partners is 62 years of age or older) are exempted 
under existing law from the $23 fee that supports domestic violence prevention.  (Note:  when 
the legislation adding the $23 additional fee was initially proposed, opposite sex couples were 
also required to pay this fee.  However, prior to the law’s passage, the requirement that opposite 
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sex couples registering as domestic partners also pay the $23 fee was removed from the bill.)  In 
addition, since 1992, California law has provided that fees charged by a county for marriage 
licenses include $23 for domestic violence centers.  Therefore, persons of opposite sexes 
registering as domestic partners are currently the only couples are not contributing to domestic 
violence prevention services when they apply for domestic partnership or a marriage certificate. 
 
This Resolution:  This resolution would support domestic violence prevention by equalizing the 
fees charged to all persons registering as domestic partners in the State of California, and would 
mandate creation of a fund to be administered by the Department of Aging into which the 
additional funds shall be deposited. 
 
The Problem:  The problems of elder abuse and domestic violence in California are of serious 
and increasing magnitude.  Preventing elder abuse and domestic violence are important state 
goals, whether it is preventing abuse of spouses, partners, or seniors.  Existing elder abuse and 
domestic violence services are underfunded and some areas of the state are unserved or 
underserved.  Removing the exemption from the $23 fee for opposite sex domestic partner 
registrants would create additional revenues for the state, and would specifically designate the 
funds for use in preventing elder abuse and domestic violence against seniors. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly McCown, McCown & Evans LLP, 
505 Sansome Street, Suite 1200, San Francisco, CA 94111, Phone (415)834-9123, Fax 
(415)834-9139, Email: kelly@mccownevans.com with a copy to statebar@balif.org. Kelly 
McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 94102, Phone (415)865-
5620, Fax: (415)520-0708, Email: statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 10-07-2008 
 
DIGEST 
Marriage: Gender neutral terms 
Amends Family Code sections 300, 301 and 302 and adds Family Code section 403 to remove 
gender specific terms in the discussion and treatment of marriage. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolutions 05-04-2007, 01-07-2005 and 06-07-2004, all of which were approved. 
 
Reasons: 
This resolution amends Family Code sections 300, 301 and 302 and adds Family Code section 
403 to remove gender specific terms in the discussion and treatment of marriage.  This resolution 
should be approved in principle because there is no longer a legal basis for limiting marriage to 
members of the opposite sex and because this resolution is consistent with In re Marriage Cases 
(Case No. S147999, issued 15 April 2008) that overturned a statutory scheme that discriminates 
against same sex people who wish to marry. 
 
This resolution is consistent with the holding in In re Marriage Cases by removing the gender 
specific terms that until recently limited marriage to a civil union between a man and a woman.  
The California Supreme Court has stated that such a statutory scheme, as is embodied in the 
Family Code, is a violation of the California Constitution’s equal protection provision and that a 
statutory scheme cannot deny rights to some people that are allowed for others similarly situated.  
The revised code sections do not require members of religious denominations which hold beliefs 
that are antithetical to marriage between people of the same sex to solemnize marriages.  The 
resolution offers same-sex couples the rights, responsibilities, privileges and burdens associated 
with the contract of marriage as previously only enjoyed by men and women who marry.  This 
resolution strengthens the institution of marriage by offering the opportunities and benefits of 
marriage to all consenting and capable people.  The resolution specifically reverses the policy of 
the State of California, as written in Family Code section 308.5, that marriage is only between a 
man and a woman. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
NO POSITION TAKEN 
 
The Family Law Section Executive Committee has reviewed this proposed resolution and has 
elected not to take any position on this resolution consistent with the prior history of this 
Committee on the issue of redefining marriage as the lawful union of two people.  
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
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membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Sections 300, 301, and 302 of, and to add Section 403 to, the 
Family Code to read as follows: 
 

§ 300 1 
(a) Marriage is a personal relation arising out of a civil contract between a man and 2 

a woman two persons, to which the consent of the parties capable of making that contract 3 
is necessary. Consent alone does not constitute marriage. Consent must be followed by the 4 
issuance of a license and solemnization as authorized by this division, except as provided 5 
by Section 425 and Part 4 (commencing with Section 500). 6 

(b) Where necessary to implement the rights and responsibilities of spouses under 7 
the law, gender-specific terms shall be construed to be gender-neutral, except with respect 8 
to Section 308.5. 9 

(c) For purposes of this part, the document issued by the county clerk is a marriage 10 
license until it is registered with the county recorder, at which time the license becomes a 11 
marriage certificate. 12 
 13 
§ 301 14 

An Two unmarried male persons of the age of 18 years or older, and an unmarried 15 
female of the age of 18 years or older, and who are not otherwise disqualified, are capable 16 
of consenting to and consummating marriage. 17 
 18 
§ 302 19 

(a) An unmarried male or female person under the age of 18 years is capable of 20 
consenting to and consummating marriage upon obtaining a court order granting 21 
permission to the underage person or persons to marry. 22 

(b) The court order and written consent of the parents of each underage person, or  23 
one of the parents or the guardian of each underage person shall be filed with the clerk of 24 
the court, and a certified copy of the order shall be presented to the county clerk at the time 25 
the marriage license is issued. 26 
 27 
§ 403 28 

No priest, minister, or rabbi of any religious denomination, and no official of any 29 
nonprofit religious institution authorized to solemnize marriages, shall be required to 30 
solemnize any marriage in violation of his or her right to free exercise of religion 31 
guaranteed by the First Amendment to the United States Constitution or by Section 4 of 32 
Article I of the 33 California Constitution.33 
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(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
 
Existing Law: Provides that marriage is a personal relation arising out of a civil contract 
between a man and a woman. 
 
This Resolution: Amends the Family Code to provide that civil marriage is a personal relation 
arising out of a civil contract between two persons and makes conforming changes with regard to 
the consent to civil marriage. Additionally, this resolution protects the civil nature of California’s 
marriage laws, as distinct from religious marriage rites, by providing that religious authorities are 
not required to solemnize any marriage. 
 
The Problem: By excluding same-sex couples from marriage, California's family law 
discriminates against members of same-sex couples based on their sexual orientation and based 
on their gender. California's discriminatory exclusion of same-sex couples from marriage 
violates the California Constitution's guarantees of due process, privacy, equal protection of the 
law, and free expression by arbitrarily denying equal marriage rights to all Californians. The 
existing discriminatory law serves no legitimate government interest and is contrary to the public 
policies of California. 

Section 308.5 of the Family Code, which prohibits California from treating as valid or 
otherwise recognizing marriages of same-sex couples contracted outside of California. 
Proponents believe that this act does not amend or modify Section 308.5 of the Family Code 
because this resolution addresses civil marriages contracted in California. 

In 2005 and 2007, legislation similar to this resolution was approved by the California 
legislature, but vetoed by the Governor. Proponents believe that this resolution will garner 
continued support in the legislature and that the Governor should be given the opportunity to 
take a different position on this issue. The constitutionality of Family Code section 308.5, 
adopted by initiative (Proposition 22, approved by the voters in 2000), and Family Code section 
300 is currently under review by the California Supreme Court. (Campaign for California 
Families v. Newsom (In Re Marriage Cases), No. S147999.) The outcome of the case will have a 
great effect on the legislature’s ability to act. Article II, Section 10, subdivision (c) of the 
California Constitution provides that any initiative statute can be amended or repealed by another 
statute, but that statute will not become effective unless approved by the voters. Notwithstanding 
the proponent’s statements, this resolution would change the scope and effect of the initiative 
statute and thus would require voter approval, because it would make same-gender marriages 
valid. But if the original initiative statute is determined to be unconstitutional by the California 
Supreme Court, then voter approval is unnecessary. 

This resolution amends Family Code sections 300, 301, and 302 and adds section 403 to 
redefine marriage as the lawful union of two persons. This resolution should be approved in 
principle because it would grant same-gender couples the same right to marry as heterosexual 
couples. 
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STATEMENT OF IMPACT ON OTHER LAWS 
 
The resolution does not affect any other laws, statutes or rules. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kelly McCown, McCown & Evans LLP, 
505 Sansome Street, Suite 1200, San Francisco, CA 94111, Phone (415)834-9123, Fax 
(415)834-9139, Email: kelly@mccownevans.com with a copy to statebar@balif.org. Kelly 
McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 94102, Phone (415)865-
5620, Fax: (415)520-0708, Email: statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE:   
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RESOLUTION 10-08-2008 
 
DIGEST 
Family Law: Drug and Alcohol Testing  
Amends Family Code section 3041.5 to modify existing law to assure privacy regarding drug 
and alcohol testing results in court ordered custody and visitation plans.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 3041.5 to modify existing law to assure privacy 
regarding drug and alcohol testing results in court ordered custody and visitation plans.  This 
resolution should be approved in principle because it prevents the state of law from reverting to a 
prohibition of court-ordered testing. 
 
Family Code section 3011, subdivision (d) requires the court to consider the use of illegal drugs 
or abuse of alcohol by a parent when making a custody and visitation order.  Under that statute 
the court may require independent corroboration of such conduct, which often resulted in court-
ordered drug testing, and no provision for the protection of the privacy of the subject parent is 
mentioned in section 3011, subdivision (d).   
 
The Court of Appeal in Wainwright v. Superior Court [(2000) 84 Cal.App.4th 262] stated that 
the “independent corroboration” required by statute (Family Code section 3011, subdivision (d)) 
may not include court-ordered drug or alcohol testing.  In response to Wainwright the Legislature 
adopted Family Code section 3041.5 which effectively empowered courts with the ability to 
order drug and alcohol testing with added privacy safeguards.  However, section 3041.5 included 
a sunset provision slated for January 1, 2008.  Senate Bill 403 extended the sunset provision of 
section 3041.5 to January 1, 2009.  Without modification, the state of law for drug and alcohol 
testing will likely revert to that enunciated in Wainwright, prohibiting court-ordered testing.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Section Executive Committee disapproves this resolution as the proposed 
resolution precludes alcohol testing and limits the Court’s authority to order an alcohol 
assessment relating to child access during a custody proceeding. This Committee considers 
alcohol assessment by a professional third party or self-assessment not particularly useful to 
either of the parties or the Court. This Committee recommends that the resolution be carefully 
redrafted to provide that there be separate paragraphs to cover testing and assessment for both 
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drugs and alcohol so that the  Court will have two options when it considers an appropriate 
custody or parenting plan. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 3041.5 to read as follows:  
 

§ 3041.5  1 
(a) In any custody or visitation proceeding brought under this part, as described in 2 

Section 3021, or any guardianship proceeding brought under the Probate Code, the court 3 
may order any person who is seeking custody of, or visitation with, a child who is the 4 
subject of the proceeding to undergo testing for the illegal use of controlled substances and 5 
the use of alcohol (hereafter “alcohol assessment”) if there is a judicial determination 6 
based upon a preponderance of evidence that there is the habitual, frequent, or continual 7 
illegal use of controlled substances or the habitual or continual abuse of alcohol by the 8 
parent, legal custodian, person seeking contact with child(ren) guardianship, or person 9 
seeking visitation in a guardianship. This evidence may include, but may not be limited to, 10 
a conviction within the last five years for the illegal use or possession of a controlled 11 
substance.  12 

(b) The court shall order the least intrusive method of drug testing or alcohol 13 
assessment. If drug testing for the illegal use of controlled substances or the habitual or 14 
continual abuse of alcohol by either or both parents, the legal custodian, person seeking 15 
guardianship, or person seeking visitation in a guardianship. If substance abuse testing is 16 
ordered by the court, the testing shall be performed in conformance with procedures and 17 
standards established by the United States Department of Health and Human Services for 18 
drug testing of federal employees.  19 

(c) The parent, legal custodian, person seeking contact with the 20 
child(ren)guardianship, or person seeking visitation in a guardianship who has undergone 21 
drug testing or alcohol assessment shall have the right to a hearing, if requested, to 22 
challenge a positive test or assessment result. A positive test or assessment result, even if 23 
challenged and upheld, shall not, by itself, constitute grounds for an adverse custody or 24 
guardianship decision. Determining the best interests of the child requires weighing all 25 
relevant factors. The court shall also consider any reports provided to the court pursuant to 26 
the Probate Code.  27 

(d) The results of this drug testing or alcohol assessment undergone pursuant to this 28 
section shall be confidential, shall be maintained as a sealed record in the court file, and 29 
may not be released to any person except the court, the parties, their attorneys, the Judicial 30 



10-08-3 

Council (until completion of its authorized study of the testing process) and any person to 31 
whom the court expressly grants access by written order made with prior notice to all 32 
parties. Any person who has access to the test results may not disseminate copies or 33 
disclose information about the test results to any person other than a person who is 34 
authorized to receive the test results pursuant to this section. Any breach of the 35 
confidentiality of the test results shall be punishable by civil sanctions not to exceed two 36 
thousand five hundred dollars ($2,500).  37 

(e) The results of the testing may not be used for any purpose, including any 38 
criminal, civil, or administrative proceeding, except to assist the court in determining, for 39 
purposes of the proceeding, the best interest of the child pursuant to Section 3011, and the 40 
content of the order or judgment determining custody or visitation.  41 

(f) The court may order either party, or both parties, to pay the costs of the drug 42 
testing or alcohol testing assessment ordered pursuant to this section. As used in this 43 
section, "controlled substances" has the same meaning as defined in the California 44 
Uniform Controlled Substances Act, Division 10 (commencing with Section 11000) of the 45 
Health and Safety Code. 46 

(b) This section shall remain in effect only until January 1, 2009, and as of that date 47 
is repealed, unless a later enacted statute, that is enacted before January 1, 2009, deletes or 48 
extends that date. 49 

 
(Proposed new language underlined; language to be deleted stricken.)  

 
PROPONENT: Bar Association of San Francisco  
 
STATEMENT OF REASONS:  
 
Existing Law:  Family Code section 3041.5 authorizes drug and alcohol testing in family law and 
probate code cases where a party is seeking custody, guardianship, or visitation.  The section 
seeks to make such testing pass constitutional muster by setting out restrictions on drug testing, 
ensuring confidentiality of test results, and other provisions.  
 
This Resolution: Would modify existing law to clarify that both drug testing and alcohol 
assessment may be ordered by a court and that the privacy protections and other provisions of the 
statute apply to both.  
 
The Problem: The section’s current language is confusing because the initial discussion is about 
both drug and alcohol testing, then the statute states that drug testing must be performed in 
accordance with federal procedures (U.S. Department of Health and Human Services for drug 
testing of federal employees), and then goes on to set out privacy rights and methods to 
challenge negative drug test results.  Thus, it is unclear if the privacy protections apply to alcohol 
assessment, and whether a testee can challenge negative results of an alcohol assessment, etc.  It 
is also unclear what standards govern alcohol testing (which is not included in the DHH drug 
testing protocols).  This ambiguous language will lead to confusion in the application of this 
statute, and could lead to a challenge that the alcohol testing provided for by the statute is 
unconstitutional because the stated protections for the testee do not apply to alcohol testing, or 
that alcohol testing is not permitted at all.  
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco,  Sucherman • Insalaco 
LLP, One Market Plaza, Stuart Tower Suite 1275, San Francisco CA 94105.  Telephone (415) 
3575050; Fax (415) 357-5051; e-mail MI@Sucherman-Insalaco.com  
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION 10-09-2008 
 
DIGEST 
Family Law:  Joint Petition to Establish Parental Relationship 
Amends Family Code section 7630.1 to provide a summary procedure for establishing parent-
child relationships. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 7630.1 to provide a summary procedure for 
establishing parent-child relationships.  This resolution should be approved in principle because 
it will enable litigants to inexpensively establish a parent-child relationship.. 
 
This resolution proposes establishing a procedure for a Joint Petition to Establish Parental 
Relationship, to facilitate parents who are in agreement in obtaining a parentage judgment.  The 
proposed statutory language follows the language of the joint dissolution petition in some 
aspects, including providing that the joint petition may be revoked by either party at any time 
before an application for judgment is filed.  As with any other parentage action, an action to set 
aside a judgment would lie under the existing statutory grounds and procedures (Fam. Code, § 
7645 et seq.).  And, as with any parentage action, should the parties later wish to modify their 
custody, visitation, or child support agreements, they could do so by noticed motion or stipulated 
order.   
 
Parentage can be legally established in one of two ways:  when the parents of a minor child are 
married to each other and a child is born into that union or when the parents of a child are not 
married and parentage is established through a paternity suit.  In an action to dissolve a marriage, 
the minor child is identified in the petition and/or response as the minor child of the parties, and 
judgment is ultimately entered decreeing that the minor is the child of both parties.  Ancillary 
orders, e.g., child support, custody and visitation, are included in the judgment.  In those cases 
where the parents of a minor child are not married, and the parent-child relationship is 
established by the filing of a paternity suit, judgment is ultimately entered decreeing that the 
parent-child relationship (paternity) either exists or does not exist.  Ancillary orders, e.g., child 
support, custody and visitation are included in that judgment, so long as the court can maintain 
continuing jurisdiction to make such orders. 
 
Allowing summary proceedings of the kind proposed, so long as continuing jurisdiction is 
preserved, will enable litigants to simply and inexpensively establish a parent-child relationship 
with ancillary orders e.g., custody, visitation, and child support either by agreement or by 
judicial involvement.  Since this resolution provides a summary process that currently does not 
exist, this resolution should be approved in principle. 
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SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
 
The Family Law Section Executive Committee approves this resolution in principle. This 
resolution proposes to amend Family Code §7630.1 and would establish a procedure for a Joint 
Petition to Establish Parental Relationship for non-married parents and domestic partners. This 
Committee approves this resolution as the proposed amendment provides an easy, non-
adversarial method of establishing parentage consistent with California policy in Family Code 
§7570 which addresses the compelling state interest in establishing paternity for all children in a 
non-adversarial manner to promote further access to justice. 
 
This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Family Code section 7630.1 to read as follows:  
 

§ 7630.1  1 
(a) Conditions Necessary at Commencement of Proceedings.  2 
A judgment of parentage may be entered pursuant to a Joint Petition to Establish 3 

Parental Relationship if all of the following conditions exist at the time the proceeding is 4 
commenced:  5 

(1) California is the child’s home state as set forth in Chapter 1 of Part 3 6 
(UCCJEA).  7 

(2) The parties have previously signed a Declaration of Paternity which was filed 8 
with the Department of Child Support Services.  9 

(3) There are no other court actions pending involving the parentage of any child 10 
involved and the parties know of no person who would not be a party to the proceeding 11 
who either has physical custody of any child involved or claims to have custody of or 12 
visitation rights with any child in the case.  13 

(4) The parties upon entry of the judgment of parentage waive their respective 14 
rights to appeal and their rights to move for a new trial.  15 

(5) The parties desire that the court enter a judgment of parentage with respect to 16 
the child(ren) named in the petition.  17 

(b) Joint Petition; Filing; Form; Contents.  18 
A joint parentage action shall be commenced by filing a joint petition in the form 19 

prescribed by the Judicial Council.  The petition shall be signed under oath by both the 20 
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mother and the father of the child(ren) named therein, and shall include all of the 21 
following:  22 

(1) A statement that as of the date of the filing of the joint petition all of the 23 
conditions set forth in Section 1 have been met.  24 

(2) The mailing address of both the mother and the father.  25 
(c) Joint Petition; Concurrent Filings.  26 
Concurrently with the filing of a Joint Petition the parties must also sign and file 27 

the following:  28 
(1) Advisement and Waiver of Rights re: Establishment of Parental Relationship;  29 
(2) Declaration Under Uniform Child Custody Jurisdiction and Enforcement Act 30 

(UCCJEA).  31 
(d) Revocation of Joint Petition; Termination of Proceedings; Notice; Filing; Copy 32 

to Other Party.  33 
At any time before the filing of application for judgment pursuant to Section 4, 34 

either party to the joint petition to establish parental relationship may revoke the joint 35 
petition and thereby terminate the joint proceeding filed pursuant to this chapter.  The 36 
revocation shall be effected by filing with the clerk of the court where the proceeding was 37 
commenced a notice of revocation in such form and content as shall be prescribed by the 38 
Judicial Council.  The revoking party shall send a copy of the notice of revocation to the 39 
other party by first-class mail, postage prepaid, at the other party's last known address.  40 

(e) Entry of Judgment of Dissolution; Notice.  41 
Upon the application of the parties, in such form and content as shall be prescribed 42 

by the Judicial Council, the court may enter the judgment (Uniform Parentage).  The clerk 43 
shall send a notice of entry of judgment to each of the parties at the party's last known 44 
address.  45 

(f) Final Judgment as Final Adjudication of Rights and Obligations.  46 
Entry of the judgment pursuant to Section 4 constitutes a final adjudication of the 47 
parentage of the child(ren) named therein, and a waiver of their parties right to appeal to 48 
move for a new trial.  49 

(g) Actions to Set Aside Final Judgment.  50 
Entry of the judgment pursuant to Section 4 does not prejudice nor bar the rights of either 51 
of the parties to institute an action to set aside the judgment pursuant to the provisions set 52 
forth in the Uniform Parentage Act (Family Code section 7645 et seq.).  53 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco  
 
Existing Law:  Currently, if two unmarried parents (or parents who are not registered domestic 
partners) wish to initiate a parentage action, one must file and serve a “Petition to Establish 
Parental Relationship” and a Summons.  Personal service is required.  The other party must then 
file and serve a Response.  In the arena of marital dissolution, when spouses wish to proceed 
amicably, the option of a Joint Petition for Summary Dissolution of Marriage exists.  Here, both 
parties signing a joint petition, so neither needs to be served, and there is only one filing fee.  
 
This Resolution:  Proposes establishing a procedure for a Joint Petition to Establish Parental 
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Relationship, to facilitate parents who are in agreement in obtaining a parentage judgment.  The 
proposed statutory language follows the language of the joint dissolution petition in some 
aspects, including providing that the joint petition may be revoked by either party at any time 
before an application for judgment is filed.  As with any other parentage action, an action to set 
aside a judgment would lie under the existing statutory grounds and procedures (Family Code 
§7645 et seq.).  And, as with any parentage action, should the parties later wish to modify their 
custody, visitation, or child support agreements, they could do so by noticed motion or stipulated 
order.  A set of appropriate judicial counsel forms would be used to implement these new 
provisions.  
 
The Problem: Parents who have no disagreement about parentage may seek a judgment of 
parentage for at least two reasons: 1) so that parentage is clearly established for a variety of 
purposes (estate planning and confirming inheritance rights, to ensure full faith and credit by 
other jurisdictions, etc.) and 2) to have a forum in which to lodge or record agreements about the 
custody, visitation, child support, or other matters.  At this time, to initiate such an action, one 
parent must file and serve the other.  Such an adversarial action can be an awkward and 
unpleasant for the parties.  This was recognized when, in 1978, the legislature created the joint, 
summary dissolution proceeding as an alternative to regular dissolution actions where the parties 
wished to proceed amicably.  
California law provides that “[t]here is a compelling state interest in establishing paternity for all 
children.”  (Fam.  Code § 7570, subd.  (a)).  The option of a joint parentage proceeding would 
make it easier and less awkward for parents to obtain a parentage judgment, and is accordance  
with that policy. 
 
IMPACT STATEMENT: 
 
This resolution would call for the creation of new judicial council forms. 
 
AUTHOR AND PERMANENT CONTACT: Michelene Insalaco,  Sucherman • Insalaco LLP, 
One Market Plaza, Stuart Tower Suite 1275, San Francisco CA 94105.  Telephone (415) 357-
5050; Fax (415) 357-5051; e-mail MI@Sucherman-Insalaco.com  
 
RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 10-10-2008 
 
DIGEST 
Family Law:  Trial Court Jurisdiction re Visitation and Custody 
Amends Code of Civil Procedure section 917.7 to remove any action concerning child custody or 
visitation from automatic stays associated with the filing of an appeal.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution seeks to amend Code of Civil Procedure section 917.7 to remove any action 
concerning child custody or visitation from automatic stays associated with the filing of an 
appeal.  This resolution should be disapproved because it fails to offer any substantive change in 
existing law.   
 
Currently, Code of Civil Procedure section 917.7 provides that “[t]he perfecting of an appeal 
shall not stay proceedings as to those provisions of a judgment or order which award, change, or 
otherwise affect the custody, including the right of visitation, of a minor child in any civil action, 
. . .However, the trial court may in its discretion stay execution of these provisions pending 
review on appeal. . .”   Proponents argue that if existing law were amended, courts would no 
longer have the discretion to stay custody and visitation matters and thus these matters could 
move forward in the best interest of children.  
 
This argument, however, assumes that courts are unable to exercise discretion appropriately and 
that advocates for children should not be required to persuade courts otherwise.  Empowering 
courts with discretion to determine what is in the best interest of minor children is at the core of 
what makes family law courts unique and able to avoid mechanical application of inflexible rules 
and regulations.  Because this resolution fails to raise any issues that can only be addressed by a 
substantive change in the law, it should be disapproved.  
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Section Executive Committee disapproves this resolution. This Committee 
maintains that there are adequate remedies regarding stays concerning child custody/visitation 
matters under Civil Code §917. This resolution proposes to amend Code of Civil Procedure 
(CCP) §917.7 to remove any action from automatically being stayed. The proposed resolution 
further attempts to include an Anti-SLAPP provision, which has very limited application for 
adoption proceedings and addresses a case-specific concern. 
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This position is only that of the Family Law Section of the State Bar of California. This 
position has not been adopted by either the State Bar Board of Governors or overall 
membership and is not to be construed as representing the position of the State Bar of 
California. 

Membership in the Family Law Section is voluntary, and funding for section activities, 
including all legislative activities, is obtained entirely from voluntary services. 

 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 917.7 to read as follows: 
 

§ 917.7 1 
The perfecting of an appeal shall not stay proceedings as to those provisions of a 2 

judgment or order which award, change, or otherwise affect the concerning custody, 3 
including the right of visitation., of a minor child in any civil action, in an action filed 4 
under the Juvenile Court Law, or in a special proceeding, or the provisions of a judgment 5 
or order for the temporary exclusion of a party from a dwelling, as provided in the Family 6 
Code. However, the trial court may in its discretion stay execution of these provisions of a 7 
judgment or order which award, change, or otherwise affect the custody including the right 8 
of visitation, of a minor child in any civil action, in an action filed under the Juvenile Court 9 
Law, or in a special proceeding, or the provisions of a judgment or order for the temporary 10 
exclusion of a party from a dwelling, as provided in the Family Code pending review on 11 
appeal or for any other period or periods that it may deem appropriate. Further, in the 12 
absence of a writ or order of a reviewing court providing otherwise, the provisions of the 13 
judgment or order allowing, or eliminating restrictions against, removal of the minor child 14 
from the state are stayed by operation of law for a period of seven calendar days from the 15 
entry of the judgment or order by a juvenile court in a dependency hearing, or for a period 16 
of 30 calendar days from the entry of judgment or order by any other trial court. The 17 
periods during which these provisions allowing, or eliminating restrictions against, 18 
removal of the minor child from the state are stayed, are subject to further stays as ordered 19 
by the trial court or by the juvenile court pursuant to this section. An order directing the 20 
return of a child to a sister state or country, including any order effectuating that return, 21 
made in a proceeding brought pursuant to the Uniform Child Custody Jurisdiction and 22 
Enforcement Act (Part 3 (commencing with Section 3400) of Division 8 of the Family 23 
Code), the Parental Kidnapping Prevention Act of 1980 (28 U.S.C. Sec. 1738A), or the 24 
Hague Convention on the Civil Aspects of International Child Abduction (implemented 25 
pursuant to the International Child Abduction Remedies Act (42 U.S.C. Secs. 11601-26 
11610)) is not a judgment or order which awards, changes, or otherwise affects the custody 27 
of a minor child within the meaning of this section, and therefore is not subject to the 28 
automatic stay provisions of this section. 29 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law provides that the provisions of an order or judgment that affect 
child custody are not automatically stayed by CCP § 916.  
 
This Resolution: Seeks to modify CCP § 917.7 to remove any action from automatically being 
stayed when it concerns child custody or visitation. 
 
The Problem: The purpose behind CCP § 917.7 is to allow the trial court to serve the best 
interests of the child, even if an appeal is pending. Where this can occur, as an example, is when 
an anti-SLAPP motion has been denied and an appealee files an appeal thus halting any action in 
the trial court. If the original action was brought sua sponte by a Petitioner, the Respondent in 
the action could effectively delay the trial proceedings for a good deal of time while the appeal is 
pending – thus unable to serve the best interests of the child. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: M. Tilden Moschetti, 633 Battery St, Ste 
640, San Francisco, CA 94111 ph: (415) 399-0970, fax: (415) 399-0980, 
tilden@moschettilaw.com  
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 10-11-2008 
 
DIGEST 
Adoption: Mandatory Filing of Post-Adoption Agreements 
Amends Family Code section 8802 to make post-adoption contact agreements enforceable even 
if they are not attached to and filed with the petition for adoption. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found 
 
Reasons: 
This resolution amends Family Code section 8802 to make post-adoption contact agreements 
enforceable even if they are not attached to and filed with the petition for adoption.  This 
resolution should be approved in principle because post-adoption contact agreements are a good 
public policy that allows adopted children ongoing access to their birth parent(s). 
  
Currently, section 8802 requires that post-adoption contact agreements between petitioners 
(adopting parents) and birth parents “shall” be attached and filed with the petition for adoption.  
It is unclear what happens if the agreements are not attached, though the author of the resolution 
suggests that they become unenforceable.  The proponent suggests that birth parents are 
defrauded by adopting parents who fail to honor contact agreements that are not attached to and 
filed with adoption petitions.  In Family Code section 8616.5, the Legislature has determined that 
there are cases in which an adopted child/children will benefit from interactions with birth 
parents, other birth family members and/or tribal associations.  The resolution appears limited to 
allowing post-adoption contact agreements to be enforceable even though they may not be 
attached to and filed with petitions for adoption.  This appears consistent with announced public 
policy. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 8802 to read as follows: 
 

§ 8802 1 
(a) (1) Any of the following persons who desire to adopt a child may, for that 2 

purpose, file a petition in the county in which the petitioner resides or, if the petitioner is 3 
not a resident of this state, in the county in which the placing birth parent or birth parents 4 
resided when the adoption placement agreement was signed, or the county in which the 5 
placing birth parent or birth parents resided when the petition was filed:  6 

(A) An adult who is related to the child or the child's half sibling by blood or 7 
affinity, including all relatives whose status is preceded by the words "step," "great," 8 
"great-great," or "grand," or the spouse of any of these persons, even if the marriage was 9 
terminated by death or dissolution.  10 
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(B) A person named in the will of a deceased parent as an intended adoptive parent 11 
where the child has no other parent.  12 

 (C) A person with whom a child has been placed for adoption.  13 
 (D) (i) A legal guardian who has been the child's legal guardian for more than one 14 

year.  15 
 (ii) If the court has found the child to have been abandoned pursuant to Section 16 

7822, a legal guardian who has been the child's legal guardian for more than six months. 17 
The legal guardian may file a petition pursuant to Section 7822 in the same court and 18 
concurrently with a petition under this section.  19 

 (iii) However, if the parent nominated the guardian for a purpose other than 20 
adoption for a specified time period, or if the guardianship was established pursuant to 21 
Section 360 of the Welfare and Institutions Code, the guardianship shall have been in 22 
existence for not less than three years.  23 

 (2) If the child has been placed for adoption, a copy of the adoptive placement 24 
agreement shall be attached to the petition. The court clerk shall immediately notify the 25 
department at Sacramento in writing of the pendency of the proceeding and of any 26 
subsequent action taken.  27 

 (3) If the petitioner has entered into a postadoption contact agreement with the 28 
birth parent as set forth in Section 8616.5, the agreement, signed by the participating 29 
parties, shall may be attached to and filed with the petition for adoption. The failure to 30 
attach and file the postadoption contact agreement with the petition for adoption does not 31 
make the postadoption contact agreement unenforceable. 32 

 (b) The petition shall contain an allegation that the petitioners will file promptly 33 
with the department or delegated county adoption agency information required by the 34 
department in the investigation of the proposed adoption. The omission of the allegation 35 
from a petition does not affect the jurisdiction of the court to proceed or the validity of an 36 
adoption order or other order based on the petition.  37 

 (c) The caption of the adoption petition shall contain the names of the petitioners, 38 
but not the child's name. The petition shall state the child's sex and date of birth and the 39 
name the child had before adoption.  40 

 (d) If the child is the subject of a guardianship petition, the adoption petition shall 41 
so state and shall include the caption and docket number or have attached a copy of the 42 
letters of the guardianship or temporary guardianship. The petitioners shall notify the court 43 
of any petition for guardianship or temporary guardianship filed after the adoption petition. 44 
The guardianship proceeding shall be consolidated with the adoption proceeding.  45 

 (e) The order of adoption shall contain the child's adopted name, but not the name 46 
the child had before adoption.47 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: The existing law provides that adopting parents shall file a postadoption 
agreement, if there is one, with the petition for adoption. 
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This Resolution: Seeks to modify Family Code § 8802 to make an adoption voidable for 2 years 
for the failure to attach and file a postadoption agreement. 
 
The Problem: Open adoption is a very good thing. It is good for the adopted child, it is good for 
the adopting parents, and it is good for the birth parents. The problem is that while the present 
law requires a postadoption agreement to be filed, there are no safeguards for the birth parents if 
the adopting parents choose not to do so. This creates a situation where a birth parent has no 
rights to enforce a post adoption agreement and essentially gave the child up for adoption only to 
be defrauded by the adopting parents. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: M. Tilden Moschetti, 633 Battery St, Ste 
640, San Francisco, CA 94111 ph: (415) 399-0970, fax: (415) 399-0980, 
tilden@moschettilaw.com  
 
RESPONSIBLE FLOOR DELEGATE: 
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RESOLUTION 11-01-08 
 

DIGEST 
Civil Rights:  Creation of Office of Equity within Department of Education  
Adds section 33309.1 to the Education Code requiring the Department of Education to create an 
Office of Equity. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution adds Education Code section 33309.1 requiring the Department of Education to 
create an Office of Equity.  This resolution should be disapproved because the governing boards 
of educational institutions in the state already have the responsibility to enforce the Sex Equity in 
Education Act. 
 
The California Education Code prohibits discrimination, harassment, and hate violence based on 
gender.  The Sex Equity in Education Act has its origin in 1974 legislation declaring that “It is 
the policy of the state that elementary and secondary school and community college classes and 
courses…be conducted, without regard to the sex of the pupils enrolled in such classes and 
courses.”  The statutory scheme that has developed over the years is now called “Educational 
Equity” with regard to grade schools and “Sex Equity in Education Act” with regard to 
postsecondary educational institutions.  
 
The Legislature has enabled governing boards of educational institutions to enforce these statutes 
by implementation of regulations and handling complaints of prohibited discrimination, and by 
allowing complainants to file either a civil action or an administrative complaint if the laws are 
violated.  The creation of an “Office of Equity” to enforce the Sex Equity in Education Act 
would be duplicative of what the governing boards of educational institutions are empowered to 
do.  The expense of such duplication cannot be justified.  Moreover, there is no evidence of a 
great number of complaints brought under these statutes requiring such a narrow and specialized 
public agency.  It is also not clear what would be the parameters of the Office of Equity 
jurisdiction or the affect its decisions would have on existing complaint procedures. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 33309.1 of the Education Code to read as follows: 
  

§33309.1  1 
The Department of Education shall create a division known as the Office of Equity to 2 
enforce the Sex Equity in Education Act.  3 
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(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Women Lawyers of Sacramento, California Women Lawyers, Orange County 
Women Lawyers Association and Sacramento County Bar Association.  
  
STATEMENT OF REASONS: 
 
Existing Law:  The Sex Equity in Education Act (Education Code sections 221.5 et. seq. and 
sections 66250 et. seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary schools (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport.  Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities.   
  
Compliance with the Sex Equity in Education Act is left to the individual school districts.  If a 
complaining party is not satisfied with the school district’s actions, the party can file a complaint 
with the California Department of Education (“Department”). The Department must investigate 
complaints and issue a determination.   
 
This Resolution: This resolution would create a division within the Department, the Office of 
Equity.  The Office of Equity’s sole purpose would be to oversee and enforce the Sex Equity in 
Education Act.   
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement.  Federal enforcement is charged to the Office of Civil Rights 
(“OCR”) within the U.S. Department Education.  Although enforcement within OCR is flawed, 
OCR provides schools receiving federal funds with technical assistance and compliance 
guidance.  Here, the Department is charged with enforcing the Act, but there is no state 
component similar to that of the Office of Civil Rights.  Currently, local school districts are 
charged with monitoring compliance of the Act.  This resolution would create a division within 
the Department that is dedicated to oversight and enforcement of the Act.   The Office of 
Equity’s oversight would include elementary, secondary and post-secondary schools.  The Office 
of Equity could dedicate resources to assist schools with compliance by way of providing 
technical assistance and guidelines on how to meet the participation requirements of the Act and 
Title IX.  The Office of Equity would have responsibility for monitoring schools, requiring 
schools to report on compliance or lack of compliance, investigating complaints and 
recommending restriction of public funds to the Department when necessary.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 



11-01-3 
 

AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, 
mlewis@wilkefleury.com  (916) 441-2430. 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis. 
  
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This Resolution calls for the creation of a new, specialized government bureaucracy of indefinite 
lifespan and size to impose new requirements on schools for the purpose of enforcing a law the 
California Department of Education is already charged with enforcing, and to address a problem 
that is not readily apparent.  Moreover, civil enforcement, e.g., enforcement of the Act by private 
civil action, is already available when necessary.  The Resolution calls for an unfunded mandate 
to the California Department of Education, and does so at a time in which lower State revenues 
and increasing demands for limited State funds present significant challenges to all State 
departments. 
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RESOLUTION 11-01-08 
 

DIGEST 
Civil Rights:  Creation of Office of Equity within Department of Education  
Adds section 33309.1 to the Education Code requiring the Department of Education to create an 
Office of Equity. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 33309.1 of the Education Code to read as follows: 
  

§33309.1  1 
The Department of Education shall designate an Office of Equity whose purpose is to 2 
enforce the Sex Equity in Education Act.  3 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento, California Women Lawyers, Orange County 
Women Lawyers Association and Sacramento County Bar Association.  
  
STATEMENT OF REASONS: 
 
Existing Law:  The Sex Equity in Education Act (Education Code sections 221.5 et. seq. and 
sections 66250 et. seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary schools (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport.  Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities.   
  
Compliance with the Sex Equity in Education Act is left to the individual school districts.  If a 
complaining party is not satisfied with the school district’s actions, the party can file a complaint 
with the California Department of Education (“Department”). The Department must investigate 
complaints and issue a determination.   
 
This Resolution: This resolution would create a division within the Department, the Office of 
Equity.  The Office of Equity’s sole purpose would be to oversee and enforce the Sex Equity in 
Education Act.   
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement.  Federal enforcement is charged to the Office of Civil Rights 
(“OCR”) within the U.S. Department Education.  Although enforcement within OCR is flawed, 
OCR provides schools receiving federal funds with technical assistance and compliance 
guidance.  Here, the Department is charged with enforcing the Act, but there is no state 
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component similar to that of the Office of Civil Rights.  Currently, local school districts are 
charged with monitoring compliance of the Act.  This resolution would create a division within 
the Department that is dedicated to oversight and enforcement of the Act.   The Office of 
Equity’s oversight would include elementary, secondary and post-secondary schools.  The Office 
of Equity could dedicate resources to assist schools with compliance by way of providing 
technical assistance and guidelines on how to meet the participation requirements of the Act and 
Title IX.  The Office of Equity would have responsibility for monitoring schools, requiring 
schools to report on compliance or lack of compliance, investigating complaints and 
recommending restriction of public funds to the Department when necessary.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, 
mlewis@wilkefleury.com  (916) 441-2430. 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis 
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RESOLUTION 11-02-08 
 

DIGEST 
Civil Rights: Duties of the Office of Equity within Department of Education 
Adds Education Code section 33309.2 to require the Department of Education to define the 
duties of the Office of Equity in enforcing the Sex Equity in Education Act. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons:  
This resolution adds Education Code section 33309.2 to require the Department of Education to 
define the duties of the Office of Equity in enforcing the Sex Equity in Education Act.  This 
resolution should be disapproved because such a division within the Department of Education is 
unnecessary as the governing boards of educational institutions throughout the state have the 
responsibility to enforce the Sex Equity in Education Act.  
 
The Legislature intended the governing boards of educational institutions to enforce 
“Educational Equity” (grade schools) and the “Sex Equity in Education Act” (postsecondary 
schools) by enactment of regulations and “handling complaints of prohibited discrimination.” 
[Statutes of 1982, Chapter 1117, codified at Ed. Code, sections 221.1, 261, and 66271.1; Cal. 
Code Regs., tit. 5, sections 4600 et seq., 4900 et seq., 59300 et seq.]  Complainants can file either 
a civil action or an administrative complaint if these laws are violated.  (Ed. Code sections 262.3, 
262.4, 66292.3, and 66292.4;  262.3 and 66292.2.)  There are also related code sections 
regarding accountability reports that academic institutions receiving state and federal funding 
must submit to demonstrate their compliance with these laws to obtain continued funding as well 
as serving as another avenue through which to monitor and ensure that these laws are enforced.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 33309.2 of the Education Code to read as follows: 
  

§33309.2 1 
The Department of Education shall promulgate rules and regulations establishing the duties 2 
of the Office of Equity in carrying out its charge to oversee and enforce the Sex Equity in 3 
Education Act.  4 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento, California Women Lawyers, Orange County 
Women Lawyers Association and Sacramento County Bar Association. 
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STATEMENT OF REASONS:  
 
Existing Law:  The Sex Equity in Education Act (Education Code sections 221.5 et. seq. and 
sections 66250 et. seq.) is California’s version of Title IX. It provides that no elementary, 
secondary, or post-secondary schools (including community colleges and the California State 
University) can discriminate against students on the basis of sex by way of enrollment in school 
classes, counseling, or participating in a physical education activity or sport.  Further, no public 
funds can be used in connection with any athletic program which does not provide for equal 
opportunity to both sexes for participation and use of facilities.   
  
Compliance with the Sex Equity in Education Act is left to the individual school districts.  If a 
complaining party is not satisfied with the school district’s actions, the party can file a complaint 
with the California Department of Education (“Department”). The Department must investigate 
complaints and issue a determination.   
 
This Resolution: This resolution would direct the Department to promulgate regulations to 
establish the Office of Equity’s duties relating to monitoring compliance and enforcement of the 
Sex Equity in Education Act. 
 
The Problem: Although the Act and Title IX have strong public policy purposes of eliminating 
discrimination in schools on the basis of sex, enforcement at both the federal and state levels 
need substantial improvement.  Federal enforcement is charged to the Office of Civil Rights 
(“OCR”) within the U.S. Department Education.  Although enforcement within OCR is flawed, 
OCR provides schools receiving federal funds with technical assistance and compliance 
guidance.  Here, the Department is charged with enforcing the Act, but there is no state 
component similar to that of the Office of Civil Rights.  Currently, local school districts are 
charged with monitoring compliance of the Act.  With the creation of the Office of Equity, a 
division within the Department that is dedicated to oversight and enforcement of the Act, this 
resolution would direct the Department to promulgate rules and regulations to offer the Office of 
Equity guidance in assisting schools with compliance, monitoring schools, requiring schools to 
report on compliance or lack of compliance, investigating complaints and recommending 
restriction of public funds to the Department when necessary.      
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, 
mlewis@wilkefleury.com  (916) 441-2430. 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis 
  
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
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This Resolution calls for the creation of a new, specialized government bureaucracy of indefinite 
lifespan and size to impose new requirements on schools for the purpose of enforcing a law the 
California Department of Education is already charged with enforcing, and to address a problem 
that is not readily apparent.  Moreover, civil enforcement, e.g., enforcement of the Act by private 
civil action, is already available when necessary.  The Resolution calls for an unfunded mandate 
to the California Department of Education, and does so at a time in which lower State revenues 
and increasing demands for limited State funds present significant challenges to all State 
departments. 
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RESOLUTION 11-03-08  
 

DIGEST  
Civil Rights: Medical Marijuana Patients in the Workplace 
Adds section 11362.787 to the Health & Safety Code prohibiting employers from discriminating 
against qualified medical marijuana patients. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found 
 
Reasons:  
This resolution adds section 11362.787 to the Health & Safety Code prohibiting employers from 
discriminating against qualified medical marijuana patients.  This resolution should be 
disapproved because it will expose employers to increased liability and inefficiencies resulting 
from having to hire marijuana users. 
 
In Ross v. RagingWire Telecommunications [(2008) 42 Cal.4th 920], the Court held that 
California’s Fair Employment and Housing Act (“FEHA”) does not require an employer to 
accommodate an employee who uses medical marijuana.  The Court found that the 
Compassionate Use Act (“CUA”) did not speak to employment law and was instead intended to 
provide a defense to criminal liability for doctors and patients.  Although the resolution seeks to 
protect medical marijuana users from discrimination in hiring, employers should not be forced to 
hire or keep in their employ those who use a drug that physically or mentally impairs their ability 
to carry out their job duties, thereby affording marijuana users more protection under the law 
than users of other prescribed medications. 
 
According to the National Institute on Drug Abuse, workers who smoke marijuana are more 
likely to experience absences, tardiness, accidents, and workers’ compensation claims – all 
adding to the employers’ insurance premiums, already high costs of doing business in California, 
and exposure to litigation.  Marijuana users who are impaired on the job may pose a safety risk 
to fellow workers and customers alike.  Further, the use and possession of marijuana, whether or 
not pursuant to California law, remain Federal crimes. 
 
In response to Ross, California Assemblyman Mark Leno authored legislation (AB 2279) aimed 
at protecting the employment of medical marijuana users in California.  AB 2279 was approved 
by the full Assembly on May 28, 2008, and referred to the State Senate Judiciary Committee. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Health & Safety Code section 11362.787 to read as follows: 
 

§ 11362.787 1 
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 (a) No person, because of another person’s status as a qualified medical marijuana 2 
patient, may refuse to hire or employ the person or to refuse to select the person for a 3 
training program leading to employment, or to bar or to discharge the person from 4 
employment or from a training program leading to employment, or to discriminate against 5 
the person in compensation or in terms, conditions, or privileges of employment, except as 6 
provided in subdivisions (b) or (c) of this section. 7 
 (b) Subdivision (a) does not apply to any qualified medical marijuana patients who 8 
is employed in a job position that directly affects the health or safety of others. Subdivision 9 
(a) does not apply to qualified medical marijuana patients who use medical marijuana in 10 
the workplace. 11 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Allows an employer to refuse to deny employment to a qualified medical 
marijuana patient.  See Ross v. Ragingwire Telecommunications, Inc. (filed January 24, 2008) 
2008 Cal. LEXIS 784 (accommodation of employee’s use of medical marijuana not required 
because nothing in the text of the Compassionate Use Act (SB 215) suggested the measure was 
intended to address the respective rights and duties of employers and employees).  
 
This Resolution: Would preclude a blanket employment prohibition for qualified medical 
marijuana patients in this state, while preserving California employers’ rights to restrict such 
patients from working in positions that directly affect other peoples’ health and safety, and 
maintains employers’ rights to prohibit medical marijuana use in the workplace. 
 
The Problem: Although California voters overwhelmingly approved the use of medical 
marijuana 12 years ago, (SB 215, the “Compassionate Use Act”, adding Health & Safety Code § 
11362.5), the law does not protect employees who are qualified medical marijuana patients (as 
defined by Health and Safety Code § 11362.785) from being terminated or otherwise 
discriminated in their employment.  Without such protections, qualified medical marijuana 
patients who both desire and have the ability to work are at risk of becoming unemployed, 
increasing pressure on California’s public assistance programs and workforce, while 
simultaneously reducing available tax dollars statewide.   
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Heather E. Borlase, Bayer & Borlase, 912 
Cole Street, #238, San Francisco, CA  94117. p (415) 558-9960. F (415) 558-9970.  Email: 
heatherborlase@aol.com. Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 71 Stevenson 
Street, 20th Floor, San Francisco California 94105, telephone (415) 546-7500, facsimile (415) 
546-7505, e-mail mgrover@hbblaw.com 
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RESPONSIBLE FLOOR DELEGATE: Heather E. Borlase 
 
COUNTERARGUMENT 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
The most important, and irreconcilable, problem with this resolution is that marijuana use remains illegal 
under federal law, even for medical users, as the California Supreme Court recognized in the Ross v. 
RagingWire Telecommunications decision.  Thus, California cannot, and should not, require employers to 
accommodate the use of illegal drugs by its employees, as the Supreme Court also so held in Loder v. City 
of Glendale (1997) 14 Cal.4th 846, 883.   

Secondarily, although it purports to preserve employers’ rights to prohibit medical marijuana use in the 
workplace, the resolution appears to deny an employer the right to prohibit an employee from working 
under the influence of medical marijuana (which, for instance, could occur if the employee smoked 
marijuana before coming to work or on his/her lunch break).  As the Supreme Court recognized in the 
Ross v. RagingWire case, an employer must be allowed to ensure that its employees’ work performance 
and workplace conduct are not impaired by intoxicants.  Nevertheless, this resolution would appear to 
make it unlawful for the employer to take action against “a qualified medical marijuana patient” who 
reported to work under any influence of marijuana.  Importantly, the resolution also establishes protected 
status for medical marijuana users without requiring that the employee be able to show that his/her 
marijuana use does not, or will not, affect the employee’s ability to perform the essential functions of 
his/her job.    

Furthermore, the exception provided under proposed Health & Safety Code section 11362.787(b) is of 
little, if any, assistance to employers in meeting their statutory obligation to maintain a safe and healthy 
workplace.  First, a job position that “directly affects the health or safety of others” is not defined.  
Second, under both state and federal law, California employers are generally prohibited from inquiring 
about a job applicant’s or employee’s disability or medical condition, which includes inquiry about 
prescription medications.  Accordingly, an employer would not be able to screen out medical marijuana 
users from positions that “directly affect the health or safety of others” without subjecting all employees 
in such positions to drug testing, which is not legal in California under current law.   

Finally, in proposed subdivision (a), the resolution also refers to exceptions provided in subdivision (c) of 
this section.  However, no subdivision (c) is included, so it is unclear whether additional exceptions to the 
proposed statutory rule were intended.  
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RESOLUTION 11-04-08 
 

DIGEST  
Due Process: Rights in Administrative Proceedings for UC Employees 
Amends Government Code section 8547 to require additional due process safeguards in an 
administrative hearing within the University of California.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION:  
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code section 8547 to require additional due process 
safeguards in an administrative hearing within the University of California.  This resolution 
should be approved in principle because University of California (“UC”) employees and job 
applicants who make protected disclosures should not be denied due process rights when their 
sole remedy is often a lengthy administrative hearing handled by the entity or its agents that are 
the subject of the disclosure. 
 
This resolution concerns retaliation claims by UC employees or job applicants who report a 
“protected disclosure” (waste, fraud, abuse of authority, violation of law, or threat to public 
health), under the California Whistleblower Protection Act (“WPA”).  The WPA requires UC 
employees and job applicants to exhaust administrative remedies by following an established 
grievance procedure before they can file a civil action.  The complainant may be barred from 
filing a civil action if the regents make a timely determination.  The resolution attempts to make 
the grievance process as fair as possible because the process can be lengthy.  Although the 
proposed procedural safeguards may increase the costs of handling such claims in the UC 
system, these costs could be absorbed or shared by existing reporting framework (e.g., State 
Auditor or other internal ombudsman). 
 
As written, the resolution contains several numbering errors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 8547.10 to read as follows:  
 
§ 8547.10. 
 (a) A University of California employee, including an officer or faculty member, or 
applicant for employment may file a written complaint with his or her supervisor or manager, or 
with any other university officer designated for that purpose by the regents, alleging actual or 
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts for having made 
a protected disclosure, together with a sworn statement that the contents of the written complaint 
are true, or are believed by the affiant to be true, under penalty of perjury. The complaint shall be 
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filed within 12 months of the most recent act of reprisal complained about.  
 (b) Any person who intentionally engages in acts of reprisal, retaliation, threats, coercion, 
or similar acts against a University of California employee, including an officer or faculty 
member, or applicant for employment for having made a protected disclosure, is subject to a fine 
not to exceed ten thousand dollars ($10,000) and imprisonment in the county jail for up to a 
period of one year. Any university employee, including an officer or faculty member, who 
intentionally engages in that conduct shall also be subject to discipline by the university.  
 (c) In addition to all other penalties provided by law, any person who intentionally 
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a university 
employee, including an officer or faculty member, or applicant for employment for having made 
a protected disclosure shall be liable in an action for damages brought against him or her by the 
injured party. Punitive damages may be awarded by the court where the acts of the offending 
party are proven to be malicious. Where liability has been established, the injured party shall also 
be entitled to reasonable attorney's fees as provided by law. However, any action for damages 
shall not be available to the injured party unless the injured party has first filed a complaint with 
the university officer identified pursuant to subdivision (a), and the university has failed to reach 
a decision regarding that complaint within the time limits established for that purpose by the 
regents.  
 (d) This section is not intended to prevent a manager or supervisor from taking, directing 
others to take, recommending, or approving any personnel action or from taking or failing to take 
a personnel action with respect to any university employee, including an officer or faculty 
member, or applicant for employment if the manager or supervisor reasonably believes any 
action or inaction is justified on the basis of evidence separate and apart from the fact that the 
person has made a protected disclosure.  
 (e) In any civil action or administrative proceeding, once it has been demonstrated by a 
preponderance of the evidence that an activity protected by this article was a contributing factor 
in the alleged retaliation against a former, current, or prospective employee, the burden of proof 
shall be on the supervisor, manager, or appointing power to demonstrate by clear and convincing 
evidence that the alleged action would have occurred for legitimate, independent reasons even if 
the employee had not engaged in protected disclosures or refused an illegal order. If the 
supervisor, manager, or appointing power fails to meet this burden of proof in an adverse action 
against the employee in any administrative review, challenge, or adjudication in which retaliation 
has been demonstrated to be a contributing factor, the employee shall have a complete 
affirmative defense in the adverse action.  
 (f) Any administrative proceeding conducted with regard to a complaint filed under this 
section must provide the University of California complainant a hearing which includes each of 
the following: the right to be accompanied by a representative, the right to provide sworn 
testimony, the right to cross-examine, the right to question third-party witnesses, the right to 
admit evidence, the right to examine evidence admitted by any and all other parties, a written 
record of the proceedings, the right to obtain a record of the proceedings, and a written decision.   
 (g) If any of the rights guaranteed by subsection (f) are not provided to a University of 
California employee who files a complaint under this section, the results of the administrative 
proceeding are deemed void, and the complainant may proceed directly to filing a civil action.  
 (f) (h)Nothing in this article shall be deemed to diminish the rights, privileges, or 
remedies of any employee under any other federal or state law or under any employment contract 
or collective bargaining agreement.  
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 (g) (i) If the provisions of this section are in conflict with the provisions of a 
memorandum of understanding reached pursuant to Chapter 12 (commencing with Section 3560) 
of Division 4 of Title 1, the memorandum of understanding shall be controlling without further 
legislative action.  
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Bar Association of San Francisco  
 
STATEMENT OF REASONS: 
 
Existing Law: Does not guarantee due process rights during administrative proceedings to 
employees of the University California who file whistleblower complaints.     
This Resolution: Would guarantee due process protections in administrative proceedings with 
regards to complaints of illegal activities filed by University of California employees.    
The Problem: University of California (“the University”) employees that wish to complain of 
illegal activities (“whistleblowers”) are presently required to file an informal complaint with the 
University prior to obtaining the right to file a civil action.  The University may conduct an 
administrative proceeding to adjudicate the complaint.  However, there is presently no 
requirement that any such proceeding afford the complaining employee the rights: to a hearing, 
to representation, to take sworn testimony, to cross examine, to question third party witnesses, to 
present or consider evidence, and to have a written record of the proceeding prepared and 
produced. Because the University’s administrative proceeding determinations are binding on 
whistleblower complainants, (requiring writ review to overturn) it is essential that procedural 
safeguards be mandated by law.  
 
IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Heather E. Borlase, Bayer & Borlase, 912 
Cole Street, #238, San Francisco, CA  94117. p (415) 558-9960. F (415) 558-9970.  Email: 
heatherborlase@aol.com.  
 
RESPONSIBLE FLOOR DELEGATE: Heather E. Borlase  



11-05-1 

RESOLUTION 11-05-08 
 

DIGEST 
Employment Law:  Mandatory Paid Sick Leave 
Amends California Labor Code section 233 to require employers to provide paid sick leave. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Labor Code section 233 to read as follows: 
 

§233. 1 
 (a) Employers shall provide paid sick leave to all employees, after the employee 2 
has completed 90 days of employment.  Paid sick leave shall accrue at a rate of not less 3 
than 1 hour for each 30 hours the employee is regularly scheduled to work.  Sick leave 4 
need not accrue for the employee’s first 90 days of employment, for any time worked in 5 
excess of the employee’s regular schedule, or for any time the employee is in an unpaid 6 
leave status.  Sick leave for exempt employees shall be determined based upon a 40 hour 7 
work week.  Any employer who provides sick leave for employees shall permit an 8 
employee to use in any calendar year the employee's accrued and available sick leave 9 
entitlement, in an amount not less than the sick leave that would be accrued during six 10 
months at the employee's then current rate of entitlement, to attend to an illness of a child, 11 
parent, spouse, or domestic partner of the employee.  All conditions and restrictions placed 12 
by the employer upon the use by an employee of sick leave also shall apply to the use by 13 
an employee of sick leave to attend to an illness of his or her child, parent, spouse, or 14 
domestic partner.  This section does not extend the maximum period of leave to which an 15 
employee is entitled under Section 12945.2 of the Government Code or under the federal 16 
Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of 17 
whether the employee receives sick leave compensation during that leave. 18 
 (b) Accrued, unused sick leave shall be carried over from year to year.  Employers 19 
may cap sick leave accrual of sick leave at 72 hours and employers meeting the definition 20 
of “small business” may cap accrual of sick leave at 40 hours.  An employer need not 21 
compensate an employee for any accrued, unused sick leave upon the employee's 22 
termination, resignation, retirement, or other separation from employment. 23 
 (c) If an employer has a paid leave policy, such as a paid time off policy, that 24 
makes available to employees an amount of paid leave that may be used for the same 25 
purposes as sick leave under this section and that is sufficient to meet the requirements for 26 
accrued sick leave stated in subsections (a), the employer is not required to provide 27 
additional paid sick leave.  28 
 (d) An employer may not require, as a condition of an employee's taking paid sick 29 
leave, that the employee search for or find a replacement worker to cover the hours during 30 
which the employee is on paid sick leave.  31 
 (e) An employer may require employees to give reasonable notification of an 32 
absence from work for which paid sick leave is or will be used.  33 
 (f) An employer may take reasonable measures to verify or document that an 34 
employee's use of paid sick leave is lawful.  35 
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 (g) This section shall not apply to employees covered by a bona fide collective 36 
bargaining agreement to the extent that such requirements are expressly waived in the 37 
collective bargaining agreement in clear and unambiguous terms.  38 
 (h)(b) As used in this section: 39 
 (1) "Child" means a biological, foster, or adopted child, a stepchild, a legal ward, 40 
a child of a domestic partner, or a child of a person standing in loco parentis.  41 
 (2) "Employer" means any person employing another under any appointment or 42 
contract of hire and includes the state, political subdivisions of the state, and 43 
municipalities. 44 
 (3) "Parent" means a biological, foster, or adoptive parent, a stepparent, or a legal 45 
guardian.  46 
 (4) "Sick leave" means accrued increments of compensated leave provided by an 47 
employer to an employee as a benefit of the employment for use by the employee during 48 
an absence from the employment for any of the following reasons: 49 
 (A) The employee is physically or mentally unable to perform his or her duties 50 
due to illness, injury, or a medical condition of the employee. 51 
 (B) The absence is for the purpose of obtaining professional diagnosis or 52 
treatment for a medical condition of the employee.  53 
 (C) The absence is for other medical reasons of the employee, such as pregnancy 54 
or obtaining a physical examination. 55 
 (D) The absence is for the purpose of the employee taking time off to provide 56 
care or assistance to attend to an illness or injury of a child, parent, spouse, or domestic 57 
partner of the employee. 58 
 "Sick leave" does not include any benefit provided under an employee welfare 59 
benefit plan subject to the federal Employee Retirement Income Security Act of 1974 60 
(Public Law 93-406, as amended) and does not include any insurance benefit, workers' 61 
compensation benefit, unemployment compensation disability benefit, or benefit not 62 
payable from the employer's general assets. 63 
 (E) "Small business" shall mean an employer for which fewer than ten persons 64 
work for compensation during a given week. In determining the number of persons 65 
performing work for an employer during a given week, all persons performing work for 66 
compensation on a full-time, part-time, or temporary basis shall be counted, including 67 
persons made available to work through the services of a temporary services or staffing 68 
agency or similar entity. 69 
 (i)(c) No employer shall deny an employee the right to use sick leave or 70 
discharge, threaten to discharge, demote, suspend, or in any manner discriminate against an 71 
employee for using, or attempting to exercise the right to use, sick leave to attend to an 72 
illness of a child, parent, spouse, or domestic partner of the employee. 73 
 (j)(d) Any employee aggrieved by a violation of this section shall be entitled to 74 
reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate 75 
equitable relief.  76 
 (k) This Chapter provides minimum requirements pertaining to paid sick leave and 77 
shall not be construed to preempt, limit, or otherwise affect the applicability of any other 78 
law, regulation, requirement, policy, or standard that provides for greater accrual or use by 79 
employees of sick leave, whether paid or unpaid, or that extends other protections to 80 
employees.  81 
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  (l)(e) Upon the filing of a complaint by an employee, the Labor Commissioner 82 
shall enforce the provisions of this section in accordance with the provisions of Chapter 4 83 
(commencing with Section 79) of Division 1, including, but not limited to, Sections 92, 84 
96.7, 98, and 98.1 to 98.8, inclusive.  Alternatively, an employee may bring a civil action 85 
for the remedies provided by this section in a court of competent jurisdiction.  If the 86 
employee prevails, the court may award reasonable attorney's fees. 87 
 (m)(f) This section is intended to create a uniform State-wide standard governing 88 
sick leave and, as such, is intended to supersede any local ordinance regarding paid sick 89 
leave.  The rights and remedies specified in this section are cumulative and nonexclusive 90 
and are in addition to any other rights or remedies afforded by contract or under other 91 
provisions of law.  92 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not mandate that employers provide any amount of paid time off to 
employees who are sick or injured or who must take time off to care for sick or injured family 
members. 
 
This Resolution:  Would guarantee paid time off for employees who take time off due to their 
own illness or injury or to provide care to a sick or injured member of the employee’s immediate 
family. 
 
The Problem:  The number of single parent households and households where both parents work  
has increased over time.  When a wage earner is injured or too sick to work, or when that wage 
earner is needed to care for a sick family member, the family suffers.  The loss of income often 
occurs when the family is experiencing increased expenses for medical care.   
 
California provides limited replacement income through the State Disability Insurance program, 
but this compensation is only a portion of the income lost.  The California Legislature has 
already recognized that it is in the public benefit to provide income to workers who are needed to 
care for their family members. This resolution shifts a small portion of the burden of meeting the 
employee’s needs from the employee to the employer. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover  
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RESOLUTION 11-06-08 
 

DIGEST 
Labor Code:  Restrictions on Lodging Credits 
Amends California Labor Code section 1182.8 to increase the credit allowed landlords toward 
their minimum wage obligation to resident apartment managers.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Labor Code Section 1182.8 to read as follows: 
 

§1182.2 1 
 (a)  No employer shall be in violation of any provision of any applicable order of 2 
the Industrial Welfare Commission relating to credit or charges for lodging for charging, 3 
pursuant to a voluntary written agreement, a resident apartment manager up to two-thirds 4 
of the fair market rental value of the apartment supplied to the manager, if no credit for the 5 
apartment is used to meet the employer’s minimum wage obligation to the manager.  6 
 (b)  No employer shall be in violation of any provision of any applicable order of 7 
the Industrial Welfare Commission relating to credit or charges for lodging for applying, 8 
pursuant to a voluntary written agreement, up to two-thirds of the fair market rental value 9 
of the apartment supplied to satisfy the manager to the employer’s minimum wage 10 
obligations to the manager, if the manager is not charged to occupy the apartment.  11 

  
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Limits the amount of credit toward minimum wage obligations that an employer 
may receive for providing a resident apartment manager with a free apartment.  Under the 
Industrial Welfare Commissions Wage Orders and Labor Code, an employer has two options for 
compensating a resident manager:  first, the employer may charge rent of up to $451.89 for the 
apartment and pay the resident manager minimum wage for each hour she or he works.  As an 
alternative, the employer may provide the apartment rent-free, and use credit equal to 2/3 of the 
fair market rental value of the apartment or $451.89, whichever is lower, to satisfy the 
employer’s minimum wage obligations.  If the minimum wage obligation exceeds $451.89, the 
employer must pay the excess as wages.  The $451.89 cap applies regardless of the fair market 
rental value of the apartment.  Labor Code Section 1182.2 provides a limited exception to the 
Wage Orders, but only as to the amount that may be charged in rent. 
 
This Resolution:  Provides a limited exception to the Wage Order restrictions on applying the 
fair market rental value of an apartment toward the employer’s minimum wage obligations, 
allowing the employer credit equal to 2/3 of the fair market rental against the minimum wage 
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obligations. 
  
The Problem:  Under the current permitted methods of compensating resident managers, the 
employer obtains a greater value for the apartment by charging 2/3 of the rent and paying the 
resident manager minimum wage.  The discrepancy between what is collectable as rent and what 
may be used to satisfy minimum wage obligations is particularly acute in urban counties, which 
typically have higher rental values.  These counties may also have higher local minimum wages, 
which reduce the number of hours that an employee may work for free rent without receiving 
additional compensation.  As a result, many landlord employers are not offering resident 
managers the free rent option.  This has a dramatic impact on a large group of candidates for 
positions as resident managers.  Many individuals who are receiving Social Security or other 
government-provided benefits cannot take a job in which they are paid without impairing their 
benefits.  Students reduce their ability to obtain student loans.  For other individuals, the tax 
burden of the additional income eliminates the benefits of having a reduced rent apartment.  This 
resolution would provide landlord employers with the flexibility of offering free apartments as 
compensation for resident manager services and would maintain safeguards to assure that the 
resident manager is fairly compensated.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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RESOLUTION 11-07-08 
 

DIGEST 
Family Rights:  Addition of “owner-employee” protected category under CFRA 
Adds Government Code section 12945.3 providing that owner-employees of professional 
associations taking leave under the California Family Rights Act are not adversely affected.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
10-02-03 (approved; leave for adoptive parents); 10-02-07 (approved; leave to donate organs) 
 
Reasons: 
This resolution adds Government Code section 12945.3 providing that owner-employees of 
professional associations taking leave under the California Family Rights Act are not adversely 
affected. This resolution should be disapproved because CFRA did not contemplate the owner-
employee category; it fails to address key concepts in clear and unambiguous terms; and could 
result in partners/owners of large law firms and other professional organizations reaping the 
benefits of a statute enacted for employees. 
 
The proposed resolution would impact existing legislation, requiring modifications to definitions 
of “employer,” currently defined as either (1) a person who directly employs 50 or more persons 
to perform services for a wage or salary, or (2) the state.  Legislative annotations for the CFRA 
do not discuss the “owner-employee” situation, the absence of which may indicate that it was not 
a significant issue.  
 
The term “owner-employee” as defined in this resolution would include some shareholders and 
partners who are not employees at all (e.g., equity partners in name only who may not practice 
anymore), and members who are not owners but associates of professional associations who are 
already protected by the CFRA.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 12945.3 of the Government Code to read as follows: 
  

§12945.3 1 
 (a) For purposes of this section, “owner-employee” means a shareholder, member 2 
or partner of an organization, where such organizations are required by law to be owned 3 
solely by registered members of the profession that conducts the business of that 4 
organization. 5 
 (b) For purposes of section 12945.2 of this Code, “employee” shall include “owner-6 
employee”. 7 
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 (c) An owner-employee will be subject to all other limitations in section 12945.2 8 
that any other employee would be subject to, including, but not limited to, subdivision (b) 9 
of section 12945.2. 10 
 (d) Notwithstanding subdivision (c), an owner-employee will not count towards the 11 
number of employees required to be employed for an employer to be subject to subdivision 12 
(a) of section 12945.2. 13 
 (e) For purposes of section 12945.2 of this Code, “employment in the same or a 14 
comparable position” means that an owner-employee’s calculation of pay after he or she 15 
returns to work following family care and medical leave shall not be adversely affected by 16 
the length or fact of the leave. 17 
 (1) “Leave” and “family care and medical leave” as used in this subdivision means 18 
“family care and medical leave” as defined in subdivision (c)(3) of section 12945.2.  19 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento, Orange County Women Lawyers Assocation 
  
STATEMENT OF REASONS: 
 
Existing Law:  The California Family Rights Act (“CFRA”) (Cal. Gov. Code §§ 12945.1, 
12945.2; 2 CCR § 7297.0) currently protects employees in that it provides, upon granting leave 
under CFRA, the employer shall guarantee to reinstate the employee to the same or a comparable 
position.  It is an unlawful employment practice for an employer, as defined by the act, after 
granting a requested CFRA leave, to refuse to honor its guarantee of reinstatement to the same or 
a comparable position at the end of the leave, unless the refusal is justified by certain defenses.  
 
This Resolution: This resolution would clarify that the CFRA does apply to “owner-employees” 
of certain organizations.  It also would close a loophole through which such owner-employees 
might still be discriminated against on the basis of exercising their rights under the CFRA.   
 
The Problem: In law firms, a year’s billable time is often part of a formula for calculating a 
partner’s compensation and compensation is often calculated based on an average of the prior 
billable three years.  If the firm is allowed to simply maintain the formula, any owner-employee 
taking CFRA leave (such as a female partner taking a maternity leave) will experience a decrease 
in pay for the following three years simply based on the fact that the attorney took a medical 
leave.  This creates discrimination between those who exercise their CFRA rights and those who 
do not. 

Further, the following questions arise under the existing CFRA, (1) whether it applies to 
owner-employees such as attorneys and other similarly-situated professionals, and (2) whether, 
when an owner-employee returns from CFRA-provided leave, if CFRA requires simply that the 
formula used to calculate their pay continue as before, or if it requires that the formula be 
adjusted so as not to discriminate on the basis of taking the leave.   

To close this loophole, legislation is needed under which law firms and similarly situated 
businesses are required to pro-rate the amount the person worked during the time not on leave to 
the time the person was on leave.  For example, if the person took 4 weeks of leave, and they 
billed an average of 35 hours a week during the other 48 weeks, they would be considered to 
have billed 35 hours a week during the 4 weeks on leave, as well.  Then, when the firm is 
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calculating what share that owner/employee receives of the firm’s profits, that person would be 
treated equally with those that billed 1820 hours that year (rather than those that only billed 1680 
hours that year, without taking CFRA leave), and not penalized for having taken the CFRA 
leave.  Because this is generally part of a formula determining what share the owner-employee 
receives of the pay to be doled out amongst the owner-employees, such a determination of pay 
does not alone affect the business’ bottom line - it merely equalizes distribution between those 
owner-employees who exercise their CFRA rights, and those who do not. 
 
IMPACT STATEMENT: 
 
This resolution affects the application and interpretation of Government Code section 12945.1, 
and through section 12945.2, indirectly affects the application and interpretation of 2 CCR § 
7297.0. 
 
AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, 
mlewis@wilkefleury.com  (916) 441-2430. 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis. 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This Resolution claims to focus on fairness, but it goes far beyond guaranteeing reinstatement of 
a partner on CFRA leave. This is made obvious by the proponent’’s complaint that the partner 
taking CFRA leave will earn less money under some compensation formulas ““simply based on 
the fact that the attorney took a medical leave.”” It’’s not due to the leave, but due to the fact that 
the attorney has stopped producing income for the firm while on leave. The challenged 
compensation policy is firmly tied to effort, while this Resolution would bend that policy to more 
socialist principles. This is not about reinstatement to a job, but redistribution of partnership 
income to one who did not earn it. Partnership law is in large part based on the right of free 
association guaranteed in the US Constitution. Partners have the freedom to choose the terms of 
their partnerships. That includes dividing up ownership and profits as they see fit. Particularly in 
the case of attorneys and doctors, the individual partners are not married to the organization for 
their livelihoods - if they don’’t like the partnership’’s established terms, they are free to practice 
on their own or to choose to associate with more like-minded people. This Resolution runs 
contrary to that freedom and should be disapproved. 
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RESOLUTION 11-07-08 
 

DIGEST 
Family Rights:  Addition of “owner-employee” protected category under CFRA 
Adds Government Code section 12945.3 providing that owner-employees of professional 
associations taking leave under the California Family Rights Act are not adversely affected.   
 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to add section 12945.3 of the Government Code to read as follows: 
  

§12945.3 1 
 (a) For purposes of this section, “owner-employee” means a shareholder, member 2 
or partner of an organization, where such organizations are required by law to be owned 3 
solely by registered members of the profession that conducts the business of that 4 
organization. 5 
 (b) For purposes of section 12945.2 of this Code, “employee” shall include “owner-6 
employee”. 7 
 (c) An owner-employee will be subject to all other limitations in section 12945.2 8 
that any other employee would be subject to, including, but not limited to, subdivision (b) 9 
of section 12945.2. 10 
 (d) For purposes of section 12945.2 of this Code, “employment in the same or a 11 
comparable position” means that while an employee’s calculation of pay for the fiscal year 12 
in which the family and medical care leave is taken may be impacted by the leave, an 13 
employee’s calculation of pay for the following fiscal years shall not be adversely affected 14 
by the length or fact of the leave. 15 

(1) “Leave” and “family care and medical leave” as used in this subdivision means 16 
“family care and medical leave” as defined in subdivision (c)(3) of section 12945.2.   17 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Women Lawyers of Sacramento, Orange County Women Lawyers Assocation 
  
STATEMENT OF REASONS: 
 
Existing Law:  The California Family Rights Act (“CFRA”) (Cal. Gov. Code §§ 12945.1, 
12945.2; 2 CCR § 7297.0) currently protects employees in that it provides, upon granting leave 
under CFRA, the employer shall guarantee to reinstate the employee to the same or a comparable 
position.  It is an unlawful employment practice for an employer, as defined by the act, after 
granting a requested CFRA leave, to refuse to honor its guarantee of reinstatement to the same or 
a comparable position at the end of the leave, unless the refusal is justified by certain defenses.  
 
This Resolution: This resolution would clarify that the CFRA does apply to “owner-employees” 
of certain organizations.  It also would close a loophole through which such owner-employees 
might still be discriminated against on the basis of exercising their rights under the CFRA.   
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The Problem: In law firms, a year’s billable time is often part of a formula for calculating a 
partner’s compensation and compensation is often calculated based on an average of the prior 
billable three years.  If the firm is allowed to simply maintain the formula, any owner-employee 
taking CFRA leave (such as a female partner taking a maternity leave) will experience a decrease 
in pay for the following three years simply based on the fact that the attorney took a medical 
leave.  This creates discrimination between those who exercise their CFRA rights and those who 
do not. 

Further, the following questions arise under the existing CFRA, (1) whether it applies to 
owner-employees such as attorneys and other similarly-situated professionals, and (2) whether, 
when an owner-employee returns from CFRA-provided leave, if CFRA requires simply that the 
formula used to calculate their pay continue as before, or if it requires that the formula be 
adjusted so as not to discriminate on the basis of taking the leave.   

To close this loophole, legislation is needed under which law firms and similarly situated 
businesses are required to pro-rate the amount the person worked during the time not on leave to 
the time the person was on leave.  For example, if the person took 4 weeks of leave, and they 
billed an average of 35 hours a week during the other 48 weeks, they would be considered to 
have billed 35 hours a week during the 4 weeks on leave, as well.  Then, when the firm is 
calculating what share that owner/employee receives of the firm’s profits, that person would be 
treated equally with those that billed 1820 hours that year (rather than those that only billed 1680 
hours that year, without taking CFRA leave), and not penalized for having taken the CFRA 
leave.  Because this is generally part of a formula determining what share the owner-employee 
receives of the pay to be doled out amongst the owner-employees, such a determination of pay 
does not alone affect the business’ bottom line - it merely equalizes distribution between those 
owner-employees who exercise their CFRA rights, and those who do not. 
 
IMPACT STATEMENT: 
 
This resolution affects the application and interpretation of Government Code section 12945.1, 
and through section 12945.2, indirectly affects the application and interpretation of 2 CCR § 
7297.0. 
 
AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt, 
Gould & Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, 
mlewis@wilkefleury.com  (916) 441-2430. 
 
RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis 
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RESOLUTION 11-08-2008 
 
DIGEST 
Labor Code:  Attorney Fee Awards 
Amends Labor Code section 218.5 to exclude employers from being awarded prevailing party 
attorney’s fees in labor disputes.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 218.5 to exclude employers from being awarded 
prevailing party attorney’s fees in labor disputes.  This resolution should be disapproved because 
it would have the unintended consequence of excluding a greater class of potential parties to 
actions for wage and employee welfare benefit disputes.  
 
Proponents argue that by amending section 218.5 to provide attorney’s fee awards specifically to 
employees (as opposed to a “prevailing party”), labor laws enabling workers to dispute 
nonpayment of wages and employee welfare benefits would be improved.  This argument 
assumes that current law discourages employees from bringing actions against their employers 
under the Labor Code because section 218.5 imposes potential risk for becoming liable to an 
employer for reasonable attorney’s fees if an employee does not prevail in a labor commission 
dispute.  However, “employees” are not the only parties who pursue Labor Code claims.  Heirs, 
trustees, and former employees who prevail in their Labor Code action will arguably not be 
entitled to section 218.5 attorney’s fees if the proposed amendments were adopted. 
 
This resolution fails to consider the unintended consequences of the proposed amendment to 
section 218.5.  Moreover, as an award for attorney’s fees is not mandated by section 218.5, an 
employee only needs to seek equitable relief from a fact-finder should he or she not prevail in 
prosecuting a Labor Code dispute. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code Section 218.5 to read as follows: 
 

§218.5 1 
In any action brought for the nonpayment of wages, fringe benefits, or health and 2 

welfare or pension fund contributions, the court shall award reasonable attorney's fees and 3 
costs to  the a prevailing party employee if any party the prevailing employee to the action 4 
requests attorney's fees and costs upon the initiation of the action.  This section shall not 5 
apply to an action brought by the Labor Commissioner. This section shall not apply to a 6 
surety issuing a bond pursuant to Chapter 9 (commencing with Section 7000) of Division 3 7 
of the Business and Professions Code or to an action to enforce a mechanics lien brought 8 
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under Chapter 2 (commencing with Section 3109) of Title 15 of Part 4 of Division 3 of the 9 
Civil Code. 10 

This section does not apply to any action for which attorney's fees are recoverable 11 
under Section 1194.12 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Requires award of attorney’s fees and costs to the prevailing party in any action 
brought for the purposes of recovering for nonpayment of wages, fringe benefits, or health and 
welfare or pension fund contributions.  This means that both employees and employers may 
recover these attorney’s fees and costs.  This provision contrasts with Labor Code § 1194 which 
only provides for attorney’s fees and costs to employees bringing a civil action. 
 
This Resolution: Would change the recovery provision for attorney’s fees and costs to require an 
award for such expenses only to a prevailing employee.  This standard would make section 281.5 
identical to the standard for Labor Code section 1194. 
 
The Problem: This change is necessary because currently, an employer can recover attorney’s 
fees and costs when it prevails against an employee who has brought a claim for nonpayment of 
wages, fringe benefits, or health and welfare or pension fund contributions.  This has a chilling 
effect on employees who wish to bring such claims.  If faced with the specter of paying an 
employer’s attorney’s fees and costs, many employees simply do not pursue actions.  This 
change also corrects a conflict in the Labor Code where employers may be awarded attorney’s 
fees and costs when an action is brought before the Labor Commissioner but the same employers 
could not collect such fees if the matter is filed as a civil case.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Lawrence A. Organ, Law Offices of 
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; 415-453-4740 phone; 
415-453-3740 fax; e-mail; larryaorgan@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
Current law favors the employee when it comes to attorney fee awards on wage claims. An 
employee may choose to bring a claim through the Labor Commissioner, where no attorney fee 
award is possible. Similarly, a claim under $7,500 can be brought in Small Claims Court. Should 
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the employer successfully appeal the Labor Commissioner’’s award, the employee still pays no 
attorney fees if she or he is owed a single dollar; even thought the employer may have clearly 
““prevailed”” on appeal by reducing a large award to nearly nothing. What this Resolution 
would accomplish is to remove the last barrier to meritless and frivolous claims. The reciprocal 
fee provision, nearly always applied against the employer, help to assure that claims brought by 
employees are at least colorable and serious. This Resolution should be disapproved. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Though purporting to align two statutes, this Resolution actually fundamentally changes the law 
to allow only the employee to recover attorney’s fees and costs for actions brought for wages or 
other compensation under the Labor Code.  While § 1194 is specific to allow an employee to 
recover attorneys fees and costs for actions to recover unpaid minimum wage or overtime 
compensation, § 218.5 is more general, allowing the “prevailing party” in an action for a wide 
variety of wage claims, including minimum wage and overtime compensation, to recover 
attorneys fees and costs should any party make a request for such fees and costs on initiation of 
the action.   
 
Moreover, a simple review of court dockets, press reports, and/or the cottage industry of wage & 
hour litigation CLE seminars reveals as demonstrably false arguments that an award of fees and 
costs to employers has a chilling effect on employees bringing actions for compensation under 
the Labor Code.  For example, according to statistics compiled from Courthouse News Service, 
more than 800 Cal. Labor Code meal period cases have been filed in California state and/or 
federal courts since January 2007.  To allow only employees to recover fees and costs will likely 
result in the filing of more frivolous actions under the Labor Code given that employers would 
no longer be entitled to request attorneys fees and costs incurred in defending such actions, and 
would further force employers defending such claims to settle wholly non-meritorious claims to 
avoid unrecoverable costs of defense.  
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RESOLUTION 12-01-08 
 

DIGEST 
Civil Rights:  Fairness in Medical Coverage Provided to Transgendered Individuals 
Amends Health and Safety Code section 1367.63 to require healthcare providers to cover the 
special needs of persons with medically diagnosed gender identity disorder.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code sections 1367.63, 1367.64, 1367.65, 
and 1367.66 and to add sections 1367.666 and 1367.667 to the Health and Safety Code as 
follows: 
 

§ 1367.63 1 

 (a) Every health care service plan contract, except a specialized health care 2 

service plan contract, that is issued, amended, renewed, or delivered in this state on or 3 

after July 1, 1999, shall cover reconstructive surgery, as defined in subdivision (c), that is 4 

necessary to achieve the purposes specified in paragraphs (1) or (2) of subdivision (c).  5 

Nothing in this section shall be construed to require a plan to provide coverage for 6 

cosmetic surgery, as defined in subdivision (d). 7 

 (b) No individual, other than a licensed physician competent to evaluate the 8 

specific clinical issues involved in the care requested, may deny initial requests for 9 

authorization of coverage for treatment pursuant to this section.  For a treatment 10 

authorization request submitted by a podiatrist or an oral and maxillofacial surgeon, the 11 

request may be reviewed by a similarly licensed individual, competent to evaluate the 12 

specific clinical issues involved in the care requested. 13 

(c) "Reconstructive surgery" means surgery performed to correct or repair 14 

abnormal structures of the body caused by congenital defects, developmental 15 

abnormalities, trauma, infection, tumors, gender identity disorder or disease to do either 16 

of the following: 17 

    (1) To improve function. 18 

    (2) To create a normal appearance, to the extent possible. 19 

(d) "Cosmetic surgery" means surgery that is performed to alter or reshape normal 20 

structures of the body in order to improve appearance. 21 

(e) In interpreting the definition of reconstructive surgery, a health care service 22 

plan may utilize prior authorization and utilization review that may include, but need not 23 

be limited to, any 24 

of the following: 25 

    (1) Denial of the proposed surgery if there is another more appropriate surgical 26 

procedure that will be approved for the enrollee. 27 

    (2) Denial of the proposed surgery or surgeries if the procedure or procedures, in 28 

accordance with the standard of care as practiced by physicians specializing in 29 
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reconstructive surgery, offer only a minimal improvement in the appearance of the 30 

enrollee. 31 

    (3) Denial of payment for procedures performed without prior authorization. 32 

    (4) For services provided under the Medi-Cal program (Chapter 7 (commencing 33 

with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code), denial 34 

of the proposed surgery if the procedure offers only a minimal improvement in the 35 

appearance of the 36 

enrollee, as may be defined in any regulations that may be promulgated by the State 37 

Department of Health Services. 38 
 39 

§ 1367.64.   40 

(a) Every individual or group health care service plan contract, except for a 41 

specialized health care service plan contract, that is issued, amended, or renewed on or 42 

after January 1, 1999, 43 

shall be deemed to provide coverage for the screening and diagnosis of prostate cancer, 44 

including, but not limited to, prostate-specific antigen testing and digital rectal 45 

examinations, when medically necessary and consistent with good professional practice. 46 

(b) The medical procedures and testing described in this section will not be denied 47 

to any male-to-female transgender enrollee solely on the basis of the enrollee’s 48 

identification as a woman.  Any administrative processes or procedures necessary to 49 

ensure compliance with this provision shall be promptly instituted.  50 

(c) Nothing in this section shall be construed to establish a new mandated benefit 51 

or to prevent application of deductible or copayment provisions in a policy or plan, nor 52 

shall this section be construed to require that a policy or plan be extended to cover any 53 

other procedures under an individual or a group health care service plan contract.  54 

Nothing in this section shall be construed to authorize an enrollee to receive the services 55 

required to be covered by this section if those services are furnished by a nonparticipating 56 

provider, unless the enrollee is referred to that provider by a participating physician or 57 

nurse practitioner providing care. 58 
 59 

§ 1367.65.   60 

(a) On or after January 1, 2000, every health care service plan contract, except a 61 

specialized health care service plan contract, that is issued, amended, delivered, or 62 

renewed shall be deemed to provide coverage for mammography for screening or 63 

diagnostic purposes upon referral by a participating nurse practitioner, participating 64 

certified nurse midwife, or participating physician, providing care to the patient and 65 

operating within the scope of practice provided under existing law.  66 

(b) The medical procedures and testing described in this section will not be denied 67 

to any transgender enrollee solely on the basis of the enrollee’s identification as a man.  68 

Any administrative processes or procedures necessary to ensure compliance with this 69 

provision shall be promptly instituted. 70 
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(c) Nothing in this section shall be construed to prevent application of copayment 71 

or deductible provisions in a plan, nor shall this section be construed to require that a plan 72 

be extended to cover any other procedures under an individual or a group health care 73 

service plan contract.  Nothing in this section shall be construed to authorize a plan 74 

enrollee to receive the services required to be covered by this section if those services are 75 

furnished by a nonparticipating provider, unless the plan enrollee is referred to that 76 

provider by a participating physician, nurse practitioner, or certified nurse midwife 77 

providing care. 78 

 79 

§ 1367.66.   80 

(a) Every individual or group health care service plan contract, except for a 81 

specialized health care service plan, that is issued, amended, or renewed, on or after 82 

January 1, 2002, and that includes coverage for treatment or surgery of cervical cancer 83 

shall also be deemed to provide coverage for an annual cervical cancer screening test 84 

upon the referral of the patient's physician and surgeon, a nurse practitioner, or certified 85 

nurse midwife, providing care to the patient and operating within the scope of practice 86 

otherwise permitted for the licensee. 87 

(b) The coverage for an annual cervical cancer screening test provided pursuant to 88 

this section shall include the conventional Pap test, a human papillomavirus screening 89 

test that is approved by the federal Food and Drug Administration, and the option of any 90 

cervical cancer screening test approved by the federal Food and Drug Administration, 91 

upon the referral of the patient's health care provider.  92 

(c) The medical procedures and testing described in this section will not be denied 93 

to any female-to-male transgender enrollee solely on the basis of the enrollee’s 94 

identification as a man.  Any administrative processes or procedures necessary to ensure 95 

compliance with this provision shall be promptly instituted.   96 

(d) Nothing in this section shall be construed to establish a new mandated benefit 97 

or to prevent application of deductible or copayment provisions in an existing plan 98 

contract. The Legislature intends in this section to provide that cervical cancer screening 99 

services are deemed to be covered if the plan contract includes coverage for cervical 100 

cancer treatment or surgery. 101 
 102 

§ 1367.666.   103 

Every individual or group health care service plan contract, except for a 104 

specialized health care service plan contract, that is issued, amended, delivered, or 105 

renewed on or after January 1, 2009, will provide coverage for all surgical procedures 106 

necessary to treat medically-diagnosed gender identity disorder. 107 
 108 

§ 1367.667.   109 

Every individual or group health care service plan contract, except for a 110 

specialized health care service plan contract, that is issued, amended, delivered, or 111 
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renewed on or after January 1, 2009, will provide coverage for all prescribed hormone 112 

treatments for medically-diagnosed gender identity disorder.113 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS: 
 
Existing Law:  Allows discrimination in the provision of healthcare on the basis of an 
individual’s identification with a gender other than his or her birth gender.   
 
This Resolution:  Would require health care service plans to provide care for transgender 
enrollees on an equal basis with non-transgender enrollees.  
 
The Problem: Transgender individuals face tremendous difficulties in obtaining quality 
healthcare that includes treatment for health concerns related to gender identity disorder.  
Virtually all health insurance providers and health maintenance organizations exclude sex-
change surgeries to treat gender identity disorder as either pre-existing conditions or as 
“cosmetic” surgery.  Contrast this with the fact that these same insurers and health maintenance 
organizations cover surgery to (re-)assign a sex to an infant who is born intersexed, as well as 
cover hormone therapy for non-transgender individuals.  See San Francisco Human Rights 
Commission, A HUMAN RIGHTS INVESTIGATION INTO THE MEDICAL “NORMALIZATION” OF 

INTERSEX PEOPLE, April 28, 2005.  This exclusion of coverage for a serious medical condition is 
irrational and patently unfair.   
 In addition, healthcare providers often refuse to provide screening for potentially life-
threatening medical conditions arising from the birth gender of the transgender individual.  For 
example, male-to-female transgender individuals are often denied coverage and/or testing and 
screening for prostate cancer.  Likewise, female-to-male transgender individuals are often denied 
coverage and/or testing and screening for cervical cancer as well as for breast cancer.  These 
denials are due at least in part to the fact that the insurance codes used (on both electronic and 
paper forms) to refer patients for screening and testing are restricted to the gender declared by 
the individual subscriber of the insurance contract.  If a female-to-male transgender individual 
has enrolled with his insurer as a male, or transitioned to maleness while enrolled and informed 
his insurer of this fact, the health care codes attached to his medical record will only reflect male 
anatomical parts and conditions.  Currently, health care service plans are under no onus to 
correct this problem.  This resolution will address the problems discussed by allowing 
transgender individuals to obtain the healthcare that they need.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jo Hoenninger, HoenningerLaw, 2358 
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email: 
Jo@HLawSF.com with a copy to statebar@balif.org.  Kelly McCown, c/o BALIF, 1800 Market 
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Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, Email: 
statebar@balif.org. 
 
RESPONSIBLE FLOOR DELEGATE:   
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RESOLUTION 12-02-08 
 

DIGEST 
Insurance:  Definitions in Policies 
Amends Insurance Code, section 41, to state that all terms in an insurance policy are governed by 
the terms defined in the Insurance Code.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Insurance Code, section 41, to state that all terms in an insurance policy 
are governed by the terms defined in the Insurance Code.  This resolution should be disapproved 
because the defined terms in the Insurance Code relate to the terms of the Insurance Code, not 
the terms of insurance policies.  
 
In contract law, words or phrases requiring definitions generally are defined according to their 
plain meaning.  The same is true of insurance policies.  This resolution would replace the plain 
meaning of terms to coincide with definitions contained within the Insurance Code.  This change 
likely would benefit insurance carriers and not policy holders, for whom the plain meaning of 
terms is a more reasonable standard. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Insurance Code §41 to read as follows: 
 

§ 41 1 
 All insurance in this State is governed by the provisions of this code, including the 2 
meaning of any undefined word, term or phrase in the policy. 3 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Fernando Valley Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  A frequent dispute between insurers and policyholders continuously reappears:  
what does a particular word, or term, or phrase in the policy mean.  Insurance Code §19 1 defines 
                                                 
1 “§ 19.  ‘Person’  
  ‘Person’ means any person, association, organization, partnership, business trust, limited 
liability company, or corporation.” 
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the word “person” to include non-natural entities.  Section 41 provides all insurance is subject to 
that code.  
 
This Resolution: Amending Insurance Code §41 to state that the meaning of any undefined 
word, term, or phrase in a policy would be determined by the provisions of the Insurance Code, 
including a comment stating the amendment is declaratory of existing law. 
 
The Problem:  One court refused to apply §19 to a corporate tenant’s dispute with its landlord, 
holding that “person” in a landlord’s liability policy covering interference with a person’s rights 
to occupy a premises meant only natural people.  (Mirpad vs. CIGA (2005) 132 Cal.App.4th 
1058, 1070-1071.)    The trial court’s ruling that the undefined word “person” meant any of the 
entities defined in §19 was reversed.  (Id. at 1065-1066, and  fn. 10.)  Its rationale was that §19 
only applied to construe other insurance statutes.  (Mirpad, supra, 132 Cal.App.4th at 1073-
1074.)  The landlord had no insurance coverage. 

The Mirpad court reached the same result in Golden Eagle vs. Cen-Fed (2007) 148 
Cal.App.4th 976, again holding that the landlord’s general liability policy’s personal injury 
coverage did not apply because only suits by natural person-tenants were within the policy’s 
coverage.  (Id. at 990.)  That policy also did not define the word “person,” yet the court ruled 
that the insurer had no duty to defend, nor to indemnify, the insured landlord against the 
corporate tenant’s claims.   

This issue is not limited to landlord-tenant disputes; it has been applied in situations 
where no privity of contract or estate exists.  A business whose dust from its grinding operations 
interfered with a neighboring landowner’s business was uninsured for its interference 
(negligence, nuisance, trespass) with a neighbor’s use of its property.  (Stonelight Tile vs. CIGA 
(2007) 150 Cal.App.4th 19, 40.) 

California insureds who are sued by a non-natural tort plaintiff (tenant, lessee, or 
otherwise) for interfering with the use of plaintiff’s real property (negligence, nuisance, 
trespass), is only insured, including a duty to defend, if the plaintiff is a natural person.  
 This amendment would greatly reduce the level of litigation involving all kinds of 
insurance.  Its clearest impact would be for the negligence, nuisance or trespass defendants who 
are insured under liability policies, including homeowners policies. Health insurance is an area 
which would definitely benefit from such an amendment, let alone the ordinary commercial 
businessman or homeowner or automobile driver.  Leaving words undefined is a purposeful 
manner of ensuring that costly and prohibitive litigation is the only way an insured can obtain an 
impartial interpretation of the policy.  This, of course, favors the insurer’s economic power.  The 
amendment is soundly grounded, as definitions in the Insurance Code are readily available to 
everyone.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Steven W. Murray, Esq., 14930 Ventura 
Blvd., Ste. 205, Sherman Oaks, CA 91403; (818) 501-2277; fax (818) 501-6441; email 
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swm@psilaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  
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RESOLUTION ELF-01-2008 
 
Civil Rights:  Support for Marriage Fairness and the California Judiciary 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges its 
constituent groups, including local and specialty bar associations, delegates to the Conference, 
Sections and Committees of the State Bar of California, and the Board of Governors of the State 
Bar of California to educate about Proposition 8 on the November 2008 California ballot as 
follows: 
 
1. Marriage is a fundamental civil right.  In re Marriage Cases, 43 Cal.4th 757 (2008).  
Proposition 8 seeks to change the California Constitution by discriminating against a protected 
class of people – gays and lesbians – by denying them this fundamental and constitutionally 
protected right. 
2. The proponents of Proposition 8 have stated that the Marriage Cases decision is the 
product of an out-of-control, activist court.  Such remarks are a direct affront to the judiciary.  As 
the Supreme Court recognized not long after the adoption of our national Constitution, “[i]t is 
emphatically the province and duty of the judicial department to say what the law is.”  Marbury 
v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).  That constitutional responsibility entails 
deciding controversial issues.  The California Supreme Court, in the Marriage Cases, was 
presented with legal issues concerning the constitutionality of certain provisions of the California 
Family Code.  Proposition 8, like other attempts to place laws into the California Constitution, 
would remove from the judiciary this inherent function to assure that our laws are constitutional.  
Moreover, members of the bar should defend the judiciary – which, being independent and 
impartial, cannot respond on its own – from attacks, threats, political winds or the propaganda 
from outspoken groups who would change the organic nature of our government.  
3. Proposition 8 is unconstitutional as it seeks to revise the Constitution, not to amend it. The 
right to marry is a constitutionally protected right, guaranteed to all individuals and couples 
regardless of religion, race, gender or sexual orientation.  The attempt to remove the 
constitutional right from one group – same-gender couples – is a comprehensive change to our 
Constitution. 
 The Constitution requires a more formal and deliberative process before such a change is 
permitted.  Unlike amendments, revisions to the Constitution cannot be enacted through the 
initiative process. A revision of the Constitution may be accomplished only by a constitutional 
convention and popular ratification, Cal. Const., art. XVIII, § 2, or by legislative submission of 
the measure to the electorate, art. XVIII, § 1.  Because Proposition 8 seeks to deny a core 
element of our Constitution to a select group, it constitutes an unconstitutional revision by 
initiative process. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Bar Association of San Francisco; Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
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Existing Law:  Provides that the civil institution of marriage is a union of two unrelated persons 
without regard to the sex of each.  
 
This Resolution:  Would affirm the Conference’s support of marriage equality and fairness as 
expressed in the Supreme Court of California’s recent holding, and would express the 
Conference’s opposition to the efforts by anti-marriage factions to amend the California 
Constitution to discriminate against same-sex couples by excluding them from civil marriage. 
 
The Problem:  On May 15, 2008, the Supreme Court of California affirmed that the state 
Constitution’s equal protection provisions guarantee the same marriage rights to same-sex 
couples as they do to opposite-sex couples.  In re Marriage Cases (2008) 43 Cal.4th 757.  Even 
before that decision came down, however, anti-marriage groups began circulating a ballot 
initiative to add the following new language to section 7 of the California Constitution: “Only 
marriage between a man and a woman is valid or recognized in California.”  This ballot 
initiative, now designated as Proposition 8, seeks to carve out an exception of one protected class 
from the guarantee of equal protection under the law.  If that effort is successful, it would be a 
first in California jurisprudence. 
 
Proposition 8 not only seeks to undermine the work that the Conference has performed in 
connection with advancing marriage fairness, but also asks the California voters to directly 
overturn a decision by the Supreme Court of California, the highest authority in the country on 
the interpretation of the California Constitution.  This is a threat to equality and to the California 
judiciary, and must be rejected by the Conference and by all officers of the Court. 
 
Just as it would have been wrong to change the California Constitution to limit marriage to only 
couples of the same race following the Supreme Court’s historic decision in Perez v. Sharp 
(1948) 32 Cal.2d 711, it would be wrong now to change the Constitution to limit marriage to 
only couples of opposite sexes.  Moreover, as Proposition 8 asks California voters to subvert the 
highest authority on the interpretation of the California Constitution and to dramatically alter the 
text of the California Constitution by injecting bigotry into section 7, the Conference should, 
consistent with its members’ oaths to support the California Constitution, strongly oppose this 
initiative.   
 
Proposition 8 represents an unacceptable, discriminatory, and un-American assault on the 
principles of equal protection, judicial independence, federalism, and freedom.  It is the 
sentiment of the Conference that such an effort cannot go unopposed by the bar.  The resolution 
solves the problem that Proposition 8 presents by affirming the Conference’s commitment to 
equal protection and to the rule of law.  It also comports with the mission and goals of the 
Conference by educating the public about the rule of law and the independence of the judiciary.   
 
IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS: Shay Aaron Gilmore, c/o Carroll, Burdick & McDonough LLP, 44 Montgomery 
Street, Suite 400, San Francisco, CA 94104, telephone (415) 989-5900, fax (415) 989-0932, e-
mail sgilmore@cbmlaw.com; James V. Weixel, Jr., Weixel Law Office, 2370 Market Street • 
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No. 133, San Francisco, CA 94114, telephone (415) 682-9785, fax (866) 640-3918, e-mail 
appeals [at] jimweixel.com. 
 
PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & McDonough LLP, 44 
Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 989-5900, Fax: (415) 
989-0932, E-mail: sgilmore@cbmlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan 
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RESOLUTION ELF-01-2008 
 
Civil Rights:  Support for Marriage Fairness and the California Judiciary 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges its 
constituent groups, including local and specialty bar associations, delegates to the Conference, 
members of Sections and Committees of the State Bar of California, and the Board of Governors 
of the State Bar of California in their individual capacities, to educate about Proposition 8 on the 
November 2008 California ballot as follows: 
 
1. Marriage is a fundamental civil right.  In re Marriage Cases, 43 Cal.4th 757 (2008).  
Proposition 8 seeks to change the California Constitution by discriminating against a protected 
class of people – gays and lesbians – by denying them this fundamental and constitutionally 
protected right. 
2. The proponents of Proposition 8 have stated that the Marriage Cases decision is the 
product of an out-of-control, activist court.  Such remarks are a direct affront to the judiciary.  As 
the Supreme Court recognized not long after the adoption of our national Constitution, “[i]t is 
emphatically the province and duty of the judicial department to say what the law is.”  Marbury 
v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803).  That constitutional responsibility entails 
deciding controversial issues.  The California Supreme Court, in the Marriage Cases, was 
presented with legal issues concerning the constitutionality of certain provisions of the California 
Family Code.  Proposition 8, like other attempts to place laws into the California Constitution, 
would remove from the judiciary this inherent function to assure that our laws are constitutional.  
Moreover, members of the bar should defend the judiciary – which, being independent and 
impartial, cannot respond on its own – from attacks, threats, political winds or the propaganda 
from outspoken groups who would change the organic nature of our government.  
3. Proposition 8 is unconstitutional as it seeks to revise the Constitution, not to amend it. The 
right to marry is a constitutionally protected right, guaranteed to all individuals and couples 
regardless of religion, race, gender or sexual orientation.  The attempt to remove the 
constitutional right from one group – same-gender couples – is a comprehensive change to our 
Constitution. 
 The Constitution requires a more formal and deliberative process before such a change is 
permitted.  Unlike amendments, revisions to the Constitution cannot be enacted through the 
initiative process. A revision of the Constitution may be accomplished only by a constitutional 
convention and popular ratification, Cal. Const., art. XVIII, § 2, or by legislative submission of 
the measure to the electorate, art. XVIII, § 1.  Because Proposition 8 seeks to deny a core 
element of our Constitution to a select group, it constitutes an unconstitutional revision by 
initiative process. 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENTS:  Bar Association of San Francisco; Bay Area Lawyers for Individual Freedom 
 
STATEMENT OF REASONS 
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Existing Law:  Provides that the civil institution of marriage is a union of two unrelated persons 
without regard to the sex of each.  
 
This Resolution:  Would affirm the Conference’s support of marriage equality and fairness as 
expressed in the Supreme Court of California’s recent holding, and would express the 
Conference’s opposition to the efforts by anti-marriage factions to amend the California 
Constitution to discriminate against same-sex couples by excluding them from civil marriage. 
 
The Problem:  On May 15, 2008, the Supreme Court of California affirmed that the state 
Constitution’s equal protection provisions guarantee the same marriage rights to same-sex 
couples as they do to opposite-sex couples.  In re Marriage Cases (2008) 43 Cal.4th 757.  Even 
before that decision came down, however, anti-marriage groups began circulating a ballot 
initiative to add the following new language to section 7 of the California Constitution: “Only 
marriage between a man and a woman is valid or recognized in California.”  This ballot 
initiative, now designated as Proposition 8, seeks to carve out an exception of one protected class 
from the guarantee of equal protection under the law.  If that effort is successful, it would be a 
first in California jurisprudence. 
 
Proposition 8 not only seeks to undermine the work that the Conference has performed in 
connection with advancing marriage fairness, but also asks the California voters to directly 
overturn a decision by the Supreme Court of California, the highest authority in the country on 
the interpretation of the California Constitution.  This is a threat to equality and to the California 
judiciary, and must be rejected by the Conference and by all officers of the Court. 
 
Just as it would have been wrong to change the California Constitution to limit marriage to only 
couples of the same race following the Supreme Court’s historic decision in Perez v. Sharp 
(1948) 32 Cal.2d 711, it would be wrong now to change the Constitution to limit marriage to 
only couples of opposite sexes.  Moreover, as Proposition 8 asks California voters to subvert the 
highest authority on the interpretation of the California Constitution and to dramatically alter the 
text of the California Constitution by injecting bigotry into section 7, the Conference should, 
consistent with its members’ oaths to support the California Constitution, strongly oppose this 
initiative.   
 
Proposition 8 represents an unacceptable, discriminatory, and un-American assault on the 
principles of equal protection, judicial independence, federalism, and freedom.  It is the 
sentiment of the Conference that such an effort cannot go unopposed by the bar.  The resolution 
solves the problem that Proposition 8 presents by affirming the Conference’s commitment to 
equal protection and to the rule of law.  It also comports with the mission and goals of the 
Conference by educating the public about the rule of law and the independence of the judiciary.   
 
IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS: Shay Aaron Gilmore, c/o Carroll, Burdick & McDonough LLP, 44 Montgomery 
Street, Suite 400, San Francisco, CA 94104, telephone (415) 989-5900, fax (415) 989-0932, e-
mail sgilmore@cbmlaw.com; James V. Weixel, Jr., Weixel Law Office, 2370 Market Street • 



ELF-01-3 
 

No. 133, San Francisco, CA 94114, telephone (415) 682-9785, fax (866) 640-3918, e-mail 
appeals [at] jimweixel.com. 
 
PERMANENT CONTACT: Shay Aaron Gilmore, c/o Carroll, Burdick & McDonough LLP, 44 
Montgomery Street, Suite 400, San Francisco, CA 94104, Phone: (415) 989-5900, Fax: (415) 
989-0932, E-mail: sgilmore@cbmlaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan 
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RESOLUTION ELF-02-2008 
 

Death Penalty Revisions: Adopting Fair Adminstration of Justice Commission 
Recommendations 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations urges the 
California Senate and Assembly to pass legislation, and the Governor to sign such legislation 
into law, implementing each one of the unanimous recommendations of the California 
Commission on the Fair Administration of Justice, contained in “Part A” of its Final Report and 
Recommendations on The Administration of the Death Penalty in California, released on June 
30, 2008, as follows: 
 

 1. The Commission recommends that the California Legislature 
immediately address the unavailability of qualified, competent attorneys to accept 
appointments to handle direct appeals and habeas corpus proceedings in 
California death penalty cases: 
  A. The Commission recommends that the backlog of cases awaiting 
appointment of counsel to handle direct appeals in death penalty cases be 
eliminated by expanding the Office of the State Public Defender to an authorized 
strength of 78 lawyers. This will require a 33% increase in the OSPD Budget, to 
be phased in over a three year period.  
  B. The Commission recommends that the backlog of cases awaiting 
appointment of counsel to handle habeas corpus proceedings in death penalty 
cases be eliminated by expanding the California Habeas Corpus Resource Center 
to an authorized strength of 150 lawyers. This will require a 500% increase in the 
CHCRC Budget, to be phased in over a five year period.  
  C. The Commission recommends that the staffing of the Offices of 
the Attorney General which handle death penalty appeals and habeas corpus 
proceedings be increased as needed to respond to the increased staff of the Office 
of the State Public Defender and the California Habeas Corpus Resource Center.  
  D. The Commission recommends that funds be made available to 
the California Supreme Court to ensure that all appointments of private counsel 
to represent death row inmates on direct appeals and habeas corpus proceedings 
comply with ABA Guidelines 4.1(A), and are fully compensated at rates that are 
commensurate with the provision of high quality legal representation and reflect 
the extraordinary responsibilities in death penalty representation. Flat fee 
contracts should not be utilized unless an hourly alternative is available, and any 
potential  conflicts of interest between the lawyer maximizing his or her return 
and spending for necessary investigation, and expert assistance and other 
expenses are eliminated. 
 2. The Commission recommends that funds be appropriated to fully 
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reimburse counties for payments for defense services pursuant to California 
Penal Code Section 987.9.  
 3. The Commission recommends that the California Legislature reexamine 
the current limitations on reimbursement to counties for the expenses of homicide 
trials contained in Government Code Sections 15200-15204. 
 4. The Commission recommends that California counties provide 
adequate funding for the appointment and performance of trial counsel in death 
penalty cases in full compliance with ABA Guidelines 9.1(B)(1), 3.1(B), and 
4.1(A)(2). Flat fee contracts that do not separately reimburse investigative and 
litigation expenses should not be permitted. Such contracts should not be utilized 
unless an hourly alternative exists. In all cases, attorneys must be fully 
compensated at rates that are commensurate with the provision of high quality 
legal representation and reflect the extraordinary responsibilities in death penalty 
representation. 

 
PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  The California Commission on the Fair Administration of Justice 
concluded in its final report on June 30, 2008 that California’s administration of the death 
penalty is “a dysfunctional system.” 
 Yet, the death penalty is the law of California and since 1978 when voters expressed their 
support for capital punishment, it has been the law, but in name only, and not in reality.  The 
lapse of time from sentence of death to execution averages over two decades in California.  Just 
to keep cases moving at this snail’s pace, we spend over one hundred million dollars annually. 
However, those wrongfully convicted and condemned to death must wait years before counsel is 
appointed to represent them on appeal, and then additional years before the courts decide 
whether they are entitled to a new trial or penalty hearing.  To reduce the average lapse of time 
from sentence to execution by half, to the national average of 12 years, we will have to spend 
nearly another hundred million dollars annually.  These expenditures are required if we are to 
keep a death penalty system. 
 
This Resolution: Supports the unanimous recommendations of the California Commission 
on the Fair Administration of Justice on fixing a “dysfunctional” death penalty system.   
 
The Problem:  Correcting the dysfunctional death penalty system in California will 
require an enormous expenditure of funds at a time when California is facing an unprecedented 
budget crisis.  The remedies which the Commission has recommended will require a new 
investment of “at least $95 million dollars per year,” and these new expenditures would be on 
top of the current cost of the present system at $137 million per year.  The California death 
penalty system will cost $232.7 million per year after implementation of required reforms.  
However, even with substantially increased funding, the reduction will only be from twenty to 
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ten years from conviction to execution.  
 Advocates for alternatives to the death penalty see cost as a compelling reason to either 
abolish the death penalty (in favor of life imprisonment without the possibility of parole) or to 
strip down the number of “special circumstances.”  Supporters of the death penalty concede that 
the Commission has identified critical areas where changes are needed, and quantified how much 
these changes would cost.  They support these expenditures. 
 Alternatives to the death penalty would result in substantial savings. A system which 
imposes a maximum penalty of lifetime incarceration instead of the death penalty will cost $11.5 
million annually.  A system in which significant narrowing of special circumstances has been 
implemented would have an annual cost for the modified death penalty system of $130 million.  
 It is crucial that the California public become educated about the need to repair a 
dysfunctional California death penalty system.  The unanimous voice of the Conference of 
Delegates in support of the recommendations by the California Commission on the Fair 
Administration of Justice will inform the Legislature and the Governor of their need to act. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION ELF-03-2008 
 

Death Penalty Administrative Reforms; Life Without Parole as "Alternative" Sentence 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations urges the 
California Senate and Assembly to pass legislation, and the Governor to sign such legislation 
into law, implementing an alternative to the death penalty, lifetime incarceration, as identified by 
the California Commission on the Fair Administration of Justice in “Part B” of its Final Report 
and Recommendations on The Administration of the Death Penalty in California, released on 
June 30, 2008, and reforms to the administration of California’s death penalty law, as 
recommended by the California Commission on the Fair Administration of Justice in “Part C” of 
its Final Report, with dissent, as follows: 
 
 Alternative to the death penalty 

 Replacing the death penalty with a maximum penalty of lifetime 
incarceration without the possibility of parole; 

 Administrative Reforms 
 1. The Commission recommends that upon the implementation of the 
Recommendations in Part A of this Report, serious consideration be given to a 
proposed constitutional amendment to permit the California Supreme Court to 
transfer fully briefed pending death penalty appeals from the Supreme Court to 
the Courts of Appeal. This amendment should not be adopted without the 
provision of adequate staff and resources for the Courts of Appeal, and provisions 
for ongoing monitoring by the Supreme Court.  
(Commissioners Bellas, Cottingham, Hill, Hing, Moulds, Ridolfi and Totten 
oppose this recommendation.) 
 2. The Commission recommends that upon the implementation of the 
Recommendations in Part A of this Report, changes to California statutes, rules 
and policies be seriously considered to encourage more factual hearings and 
findings in state habeas proceedings in death penalty cases, including a proposal 
to require petitions be filed in the Superior Court, with right of appeal to the 
Courts of Appeal and discretionary review by the California Supreme Court. 
 3. The Commission recommends the establishment of a California Death 
Penalty Review Panel, to be composed of judges, prosecutors, defense lawyers, 
law enforcement representatives and victim advocates appointed by the Governor 
and the Legislature. It should be the duty of this Panel to issue an annual report 
to the Legislature, the Governor and the courts, gauging the progress of the 
courts in reducing delays, analyzing the costs of and monitoring the 
implementation of the recommendations of this Commission, and examining ways 
of providing safeguards and making improvements in the way the California 
death penalty law functions.  
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 (Commissioners Hill, Mayorkas and Totten oppose this recommendation.) 
 4. The Commission recommends that reporting requirements be imposed 
to systematically collect and make public cumulative data regarding all decisions 
by prosecutors in murder cases whether or not to charge special circumstances 
and/or seek the death penalty, as well as the disposition of such cases by 
dismissal, plea or verdict in the trial courts. The Legislature should impose a 
requirement upon courts, prosecutors and defense counsel to collect and report 
any data other than privileged material designated by the California Death 
Penalty Review Panel which may be necessary: (1) to determine whether 
demographics affect decisions to implement the death penalty, and if so, how; (2) 
to determine what impact decisions to seek the death penalty have upon the costs 
of trials and post-conviction review; and (3) to track the progress of potential and 
pending death penalty cases to predict the future impact upon the courts and 
correctional needs. The information should be reported to the California 
Department of Justice and the California Death Penalty Review Panel. The 
information reported should be fully accessible to the public and to researchers. 
(Commissioners Boscovich, Cottingham, Dunbar, Hill, Mayorkas, Fox and Totten 
oppose this recommendation.) 
 5. The Commission recommends that each District Attorney Office in 
California formulate a written Office Policy describing when and how decisions 
to seek the death penalty are made, such as who participates in the decisions, and 
what criteria are applied. Such policies should also provide for input from the 
defense before the decision to seek the death penalty is made. 
 6. The Commission recommends that Article V, Section 8(a) of the 
California constitution be amended to read as follows:  

 Art. V, Section 8(a). Subject to application 
procedures provided by statute, the Governor, on 
conditions the Governor deems proper, may grant a 
reprieve, pardon, and commutation, after sentence, 
except in case of impeachment. The Governor shall 
report to the Legislature each reprieve, pardon, and 
commutation granted or denied. stating the 
pertinent facts and the reasons for granting it. The 
Governor may not grant a pardon or commutation 
to a person twice convicted of a felony except on 
recommendation of the Supreme Court, 4 judges 
concurring. 

 7. The Commission recommends that Penal Code Section 4813 be 
amended to make it discretionary rather than mandatory that requests for 
clemency by a twice convicted felon be referred to the Board of Prison Terms for 
a written recommendation.  
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PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  The death penalty system in California is “dysfunctional,” although many 
problems identified by the California Commission on the Fair Administration of Justice can be 
mitigated by increased funding and the enactment of legislation to implement administrative 
reforms.  The Commission’s Final Report makes recommendations for reform and funding.  One 
thing all agree upon is that reform is needed.  One approach is to adopt life without parole as an 
alternative to the death penalty.  Another is to “downsize” the death penalty by eliminating most 
“special circumstances,” and to adopt additional administrative reforms identified by this ELF, 
which reforms would be combined with the unanimous reforms suggested by the Commission 
and identified in an accompanying ELF. 
 
This Resolution: The alternatives to the death penalty which the Commission has identified 
are abolition of the death penalty in favor of lifetime incarceration without the possibility of 
parole (“LWOP”), or, “downsizing” the death penalty by limiting the number of special 
circumstances which make a first degree murder a capital-eligible case.  There are competing 
approaches to the “downsizing” approach, but the core concept requires, as Commission Vice 
Chairman Jon Streeter says in a Separate Statement accompanying the Final Report of the 
Commission, that “the rules governing death penalty eligibility must be designed to reduce 
dramatically the number of capital cases entering the system.  Tinkering around the edges will 
not do.”  
 The Bar Association of San Francisco believes the death penalty should be repealed.  We 
urge the elimination of the death penalty and cite as our reasons the exorbitant costs, the statistics 
suggesting racial discrimination, the disproportionate impact of the death penalty on the poor and 
the disadvantaged, the biasing effect of death qualification of capital jurors, and the heightened 
risk of error in capital cases coupled with the irrevocability of the penalty. 
 We believe that the answer to the “dysfunctional death penalty system” is abolition rather 
than “downsizing.”   We recognize that narrowing the scope of the death penalty is a 
compromise position at which proponents and opponents might meet.  While we disagree with 
this compromise, we urge as a condition of this compromise the adoption of the administrative 
reforms recommended by a majority of the Commissioners in their non-unanimous “Part C” 
recommendations.  Those recommendations appear in the “Administrative Reforms” text of the 
resolution. 
 
The Problem:  California’s death penalty system needs reform, but correcting the 
problem will require an enormous expenditure of funds over time when California is facing an 
unprecedented budget crisis.  Funds spent administering the death penalty would be better spent 
on other California priorities like health, education and infrastructure, and/or for providing direct 
financial and social services to crime victims and the relatives of murder victims.  
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 Our position on the death penalty says much about us as a people.  We favor life 
imprisonment without the possibility of parole for what it says about us morally and civilly as a 
society.  We come to this decision informed by the Commission’s findings about the cost of 
repairing California’s dysfunctional death penalty system.  
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION ELF-04- 2008 

Administrative Exhaustion for University of California Whistleblower Complainants 

TEXT OF RESOLUTION 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code Section 8547.10(c) to read as follows: 

§ 8547.10.   1 

[Subdivisions a and b remain unchanged.] 2 

 (c) In addition to all other penalties provided by law, any person who intentionally 3 

engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a university 4 

employee, including an officer or faculty member, or applicant for employment for having 5 

made a protected disclosure shall be liable in an action for damages brought against him or 6 

her by the injured party. Punitive damages may be awarded by the court where the acts of 7 

the offending party are proven to be malicious. Where liability has been established, the 8 

injured party shall also be entitled to reasonable attorney's fees as provided by law. 9 

However, any action for damages shall not be available to the injured party unless the 10 

injured party has first filed a complaint with the university officer identified pursuant to 11 

subdivision (a), and the university has either reached or failed to reach a decision regarding 12 

that complaint within the time limits established for that purpose by the regents. 13 

[Subdivisions d, e and f remain unchanged.]14 

 
 

(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT:   Bar Association of San Francisco 

STATEMENT OF REASONS 

Existing Law: Does not allow University of California whistleblower complainants to challenge 
the decisions of the University regarding their whistleblower complaints.   

This Resolution: Would allow University of California whistleblower complainants to challenge 
the decisions of the University regarding their whistleblower complaints. 

The Problem: University of California (“the University”) employees that wish to complain of 
illegal activities (“whistleblowers”) are presently required to file an informal complaint with the 
University prior to obtaining the right to file a civil action.  The University may conduct an 
administrative proceeding to adjudicate the complaint, and the University employee is bound by 
the determinations reached by the University in all except the rarest of cases.  The Whistleblower 
Protection Act (Government Code §8547 et seq.) allows for independent review of whistleblower 
complaints brought by state employees, and employees of California State University, yet 
decisions of the University of California remain unreviewable.  As Justice Werdegar wrote in her 
concurring opinion: 
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“For whistle blowing employees to be confident they are protected against 
retaliation, they must have recourse to a fair and impartial decisionmaking process 
outside the line management of their employing agency or university. If the same 
government organization that has tried to silence the reporting employee also sits 
in final judgment of the employee's retaliation claim, the law's protection against 
retaliation is illusory. The Legislature recognized and met the need for 
independent review by expressly authorizing civil claims for retaliation by state 
agencies, the University of California, and the California State University. (§§ 
8547.8, 8547.10, 8547.12.) Yet today's decision eliminates meaningful 
independent review for University of California employees. 2 As a result, a 
University employee, knowing that any complaint of retaliation will be decided 
by the University itself, will be unable to act ‘without fear of retribution.’ (§ 
8547.1.) The legislative goal will be defeated, as University employees will have 
less reason to be ‘candid and honest without reservation in conducting the 
people's business.’ (Ibid.)” 

 Miklosy v. U.C. Regents, supra, 2008 Cal. LEXIS 9370 at *55-56. 

The concurring decision concluded, “I urge the Legislature to revisit this statute and if, as I 
suspect, it intended to create only a requirement that complainants exhaust their internal 
remedies, to amend the statute in a manner that makes that intent clear.” Miklosy v. U.C. Regents, 
supra, 2008 Cal. LEXIS 9370 at *63.  This proposed Emergency Late Filed resolution addresses 
the concern raised by the court. 

IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Heather E. Borlase, Bayer & Borlase, 912 
Cole Street, #238, San Francisco, CA  94117.  (415) 558-9960.  Email: heatherborlase@aol.com. 

RESPONSIBLE FLOOR DELEGATE: Heather E. Borlase 
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Resolution ELF-05-2008 
 

Inclusion of Consumer Protection and Remedies In Financial Bailout Legislation 
 
TEXT OF RESOLUTION  
  
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored in the United States Congress to require full and open hearings into the 
causes of and need for any financial bailout program including the proposal currently before the 
U.S. Senate Banking Committee.  Additionally, any such bailout should include consumer 
protections and remedies as follows: 
 

A. Strict oversight by Congress, including the authority to appoint a Special Master with 
subpoena powers to act jointly with the Secretary of the Treasury and approve in advance any 
disbursement of federal funds. 

B. Funds will be used exclusively for the repurchase of non-performing mortgage loans. 
C. A requirement that firms receiving bailout funds demonstrate by clear and convincing 

evidence their inablility to obtain funds privately   
D. A requirement that firms receiving bailout funds show bona fide attempts to 

rehabilitate or remedy so called “junk loans” prior to receiving funds by taking steps such as the 
following: 

1.  Reduce rates on existing “junk loans” to no more than 8%; 
2.  Within 180 days sell their inventory of foreclosed residences; 
3. Eliminate abusive lending practices such as excessive loan fees, loans with adjustable 

interest rates that are or become unaffordable for the borrower; loans with equity ratios 
which are abusive. 

E.  Private and public remedies against lenders and executives who have engaged in 
abusive practices. 

F.  Loans shall be purchased at market value. 
 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:    Historically, Congress and the President are prohibited by the Constitution and 
the Bill of Rights from enacting legislation to benefit private companies or private individuals.  
They are also prohibited from enacting bills of attainder which would adversely impact citizens 
existing rights.  
 
This Resolution: Recognizes that integrity is the foundation of our financial strength and that 
ignoring the abuses which created existing problems will lead to further instability. Would urge 
Congress and the President to carry out their duties to hold full and open hearings and to include 
proper protections for consumers and other victims of abusive lending practices and ensure that 
federal funds are not used to benefit private individuals and corporations.   
 



ELF-05-2 
 

The Problem:  The Administration is currently proposing a $700 billion dollar financial rescue 
for financial institutions.  Treasury Secretary Henry A. Paulson, in particular, is pushing for a 
“clean” bill to be passed quickly without provisions that would “deter companies from 
participating.”  
 
The companies that are participating should be held to certain standards as a requirement of 
receiving government aid.  Those standards must include transparency by disclosing abusing 
practices, accountability by holding to task companies and individuals who promoted or covered 
up irresponsible practices, and reform by requiring new oversight and regulations both at the 
corporate level and at the federal level to regulate and monitor lenders and securitizers to ensure 
that the monies are used to reform abuses not cover them up. 
 
This proposal promotes economic security through a “trickle up” process which ensures that at 
its base, the financial institutions of this country are sound and that the consumers of financial 
services are well served and protected.  This resolution promotes integrity, which is the hallmark 
of financial security and a necessity under the rule of law. 
 
The President of the United States, despite years of abusive lending practices in the origination 
of loans and the maintenance of loans on corporate books, coupled with a  disinterest on the part 
of federal regulators in enforcing existing laws relating to so called junk loans has come to 
Congress just two weeks before the fall recess and in the midst of a presidential election 
campaign to demand the emergency passage of the largest spending bill in the history of the 
United States and perhaps the world.  Congressional leaders have been called to the table at the 
last moment in late night sessions and been told horror stories about what will happen if they do 
not act.   
 
Administration recommendations facilitate a cover up of the reasons for the crisis, while bailing 
out and giving money, power and authority to the very persons who caused the crisis, with 
nothing more than a wish that giving them money will solve the problem.  
 
This resolution attempts to address the core issues of the financial crisis.  These are issues for 
which we as attorneys have particular expertise.  They involve fraud, abusive lending practices, 
bait and switch practices, the use of threats, and warnings of dire consequences.  In short, these 
are tactics of fraud and undue influence which attorneys see daily in our practices.  Congress is 
no less susceptible to these tactics than the average citizen. 
 
Certain members of Congress are standing up and insisting on safeguards for the consumers and 
taxpayers who will bear the costs of the bailout.  This resolution would provide support for those 
members of Congress who do want safeguards in the bill and who insist on reform as a necessary 
element of saving and restructuring our financial system. 
 
 Before regulations are changed, it should first be determined whether existing regulations or the 
failure to follow the existing regulations was the cause of our financial problems.  If Congress 
needs more time to investigate, then let them continue working through the fall recess.  
Obviously, close to a trillion dollars is worth a little overtime. 
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IMPACT STATEMENT: 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: Kenneth G. Petrulis, Goodson Wachtel & 
Petrulis, 10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024, 310-208-8282, 
kgp@gwtaxlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Kenneth G. Petrulis 
 


	01-01-2008
	01-02-2008
	01-03-2008
	01-04-2008
	01-04-2008_amended
	01-05-2008
	01-05-2008_amended
	01-06-2008
	02-01-2008
	02-02-2008
	02-03-2008
	02-04-2008
	02-05-2008
	02-06-2008
	02-07-2008
	02-08-2008
	02-09-2008
	02-10-2008
	02-11-2008
	02-12-2008
	02-13-2008
	02-14-2008
	02-15-2008
	02-16-2008
	02-17-2008
	02-18-2008
	02-19-2008
	02-20-2008
	02-21-2008
	02-22-2008
	02-23-2008
	02-24-2008
	03-01-2008
	03-02-2008
	03-03-2008
	03-04-2008
	03-05-2008
	03-06-2008
	03-07-2008
	03-08-2008
	03-09-2008
	03-09-2008_approved
	03-10-2008
	03-11-2008
	03-12-2008
	03-13-2008
	03-14-2008
	03-15-2008
	03-16-2008
	03-17-2008
	03-18-2008
	03-18-2008_approved
	03-19-2008
	03-20-2008
	03-21-2008
	03-22-2008
	03-23-2008
	03-24-2008
	03-25-2008
	03-26-2008
	03-27-2008
	04-01-2008
	04-02-2008
	04-03-2008
	04-04-2008
	04-05-2008
	05-01-2008
	05-02-2008
	05-03-2008
	05-04-2008
	05-05-2008
	06-01-2008
	06-02-2008
	06-03-2008
	06-04-2008
	06-05-2008
	06-06-2008
	06-07-2008
	07-01-2008
	07-01-2008_amended
	07-02-2008
	07-03-2008
	07-04-2008
	07-05-2008
	07-05-2008_approved
	08-01-2008
	08-01-2008_amended
	08-02-2008
	08-03-2008
	08-03-2008_amended
	08-04-2008
	08-04-2008_amended
	08-05-2008
	08-06-2008
	08-07-2008
	08-08-2008
	08-09-2008
	08-10-2008
	08-11-2008
	09-01-2008
	09-02-2008
	09-03-2008
	09-04-2008
	09-05-2008
	09-06-2008
	09-07-2008
	09-08-2008
	09-09-2008
	09-10-2008
	09-11-2008
	10-01-2008
	10-02-2008
	10-03-2008
	10-04-2008
	10-05-2008
	10-05-2008_amended
	10-06-2008
	10-07-2008
	10-08-2008
	10-09-2008
	10-10-2008
	10-11-2008
	11-01-2008
	11-01-2008_amended
	11-02-2008
	11-03-2008
	11-04-2008
	11-05-2008
	11-06-2008
	11-07-2008
	11-07-2008_amended
	11-08-2008
	12-01-2008
	12-02-2008
	ELF-01-2008
	ELF-1-2008_amended
	ELF-02-2008
	ELF-03-2008
	ELF-04-2008
	ELF-05-2008

