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RESOLUTION 01-01-2007 
 
 

DIGEST 
Covenants of Restrictions:  Passive Solar Devices 
Amends Civil Code section 714 to prohibit restrictions against the use of passive solar devices. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Civil Code Sections 714 and 801.5 as follows: 
 

§ 714 1 
  (a) Any covenant, restriction, or condition contained in any deed, contract, security 2 
instrument, or other instrument affecting the transfer or sale of, or any interest in, real 3 
property that effectively prohibits or restricts the installation or use of a solar energy system 4 
is void and unenforceable. 5 
    (b) This section does not apply to provisions that impose reasonable restrictions on 6 
solar energy systems.  However, it is the policy of the state to promote and encourage the 7 
use of solar energy systems and to remove obstacles thereto.  Accordingly, reasonable 8 
restrictions on a solar energy system are those restrictions that do not significantly increase 9 
the cost of the system or significantly decrease its efficiency or specified performance, or 10 
that allow for an alternative system of comparable cost, efficiency, and energy conservation 11 
benefits. 12 
    (c) (1) A solar energy system shall meet applicable health and safety standards and 13 
requirements imposed by state and local permitting authorities. 14 
    (2) A solar energy system for heating water shall be certified by the Solar Rating 15 
Certification Corporation (SRCC) or other nationally recognized certification agencies.  16 
SRCC is a nonprofit third party supported by the United States Department of Energy.  The 17 
certification shall be for the entire solar energy system and installation. 18 
    (3) A solar energy system for producing electricity shall also meet all applicable 19 
safety and performance standards established by the National Electrical Code, the Institute 20 
of Electrical and Electronics Engineers, and accredited testing laboratories such as 21 
Underwriters Laboratories and, where applicable, rules of the Public Utilities Commission 22 
regarding safety and reliability. 23 
    (d) For the purposes of this section: 24 
    (1) (A) For solar domestic water heating systems or solar swimming pool heating 25 
systems that comply with state and federal law, "significantly" means an amount exceeding 26 
20 percent of the cost of the system or decreasing the efficiency of the solar energy system 27 
by 28 
an amount exceeding 20 percent, as originally specified and proposed. 29 
    (B) For photovoltaic systems that comply with state and federal law, 30 
"significantly" means an amount not to exceed two thousand dollars ($2,000) over the 31 
system cost as originally specified and proposed, or a decrease in system efficiency of an 32 
amount exceeding 20 percent as originally specified and proposed. 33 
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    (2) "Solar energy system" has the same meaning as defined in paragraphs (1), (2) 34 
and (3) of subdivision (a) of Section 801.5. 35 
    (e) Whenever approval is required for the installation or use of a solar energy 36 
system, the application for approval shall be processed and approved by the appropriate 37 
approving entity in the same manner as an application for approval of an architectural 38 
modification to the property, and shall not be willfully avoided or delayed. 39 
    (f) Any entity, other than a public entity, that willfully violates this section shall be 40 
liable to the applicant or other party for actual damages occasioned thereby, and shall pay a 41 
civil penalty to the applicant or other party in an amount not to exceed one thousand dollars 42 
($1,000). 43 
    (g) In any action to enforce compliance with this section, the prevailing party shall 44 
be awarded reasonable attorney's fees. 45 
 (h) (1) A public entity that fails to comply with this section may not receive funds 46 
from a state-sponsored grant or loan program for solar energy.  A public entity shall certify 47 
its compliance with the requirements of this section when applying for funds from a state-48 
sponsored grant or loan program. 49 

(2) A local public entity may not exempt residents in its jurisdiction from the 50 
requirements of this section. 51 

 52 
 53 
§ 801.5.  54 
  (a) The right of receiving sunlight as specified in subdivision 18 of Section 801 55 
shall be referred to as a solar easement.  "Solar easement" means the right of receiving 56 
sunlight 57 
across real property of another for any solar energy system. 58 
    As used in this section, "solar energy system" means either of the following: 59 
    (1) Any solar collector or other solar energy device whose primary purpose is to 60 
provide for the collection, storage, and distribution of solar energy for space heating, space 61 
cooling, electric generation, or water heating. 62 
    (2) Any structural design feature of a building, whose primary purpose is to 63 
provide for the collection, storage, and distribution of solar energy for electricity generation, 64 
space heating or cooling, or for water heating. 65 
 (3) Any device whose primary purpose is to provide for the collection, storage, and 66 
distribution of solar energy for electricity generation, drying, illumination, space heating or 67 
cooling, or for water heating. 68 
    (b) Any instrument creating a solar easement shall include, at a minimum, all of 69 
the following: 70 
    (1) A description of the dimensions of the easement expressed in measurable 71 
terms, such as vertical or horizontal angles measured in degrees, or the hours of the day on 72 
specified dates during which direct sunlight to a specified surface of a solar collector, 73 
device, or structural design feature may not be obstructed, or a combination of these 74 
descriptions. 75 
    (2) The restrictions placed upon vegetation, structures, and other objects that 76 
would impair or obstruct the passage of sunlight through the easement. 77 
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    (3) The terms or conditions, if any, under which the easement may be revised or 78 
terminated. 79 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: While existing law recognizes the value of solar easements for energy 
conservation, it fails to include passive solar devices, such as clotheslines, which can reduce 
average household energy consumption by 10%.   
 
This Resolution: Would modify existing law by specifically including passive solar devices, such 
as clotheslines, as warranting protection from restrictive covenants prohibiting their installation.  
 
The Problem: Studies have shown that mechanical clothes dryers often use 10% of a 
household’s energy consumption. People need to be encouraged to reduce energy consumption 
in order to reduce greenhouse gases and global warming. Clotheslines are an easy way for people 
to reduce their non-renewable energy source consumption without investing a lot of money. The 
law should include passive solar devices such as clotheslines in the list of solar energy systems 
entitled to protection for the value they provide to local conservation efforts, and to the planet.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT: Tina L. Rasnow, Ventura County Superior 
Court, Self-Help Legal Access Center, 800 South Victoria Avenue, Room 400, Ventura, CA 
93009, 805.654.3879, tina.rasnow@ventura.courts.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
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RESOLUTION 01-02-2007 
 
 

DIGEST 
Mobilehome Parks:  Procedure for Changing Services, Equipment and Improvements 
Adds Civil Code section 798.24.5 to provide a procedure by which mobilehome park 
management may change services, equipment and physical improvements. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Civil Code section 798.24.5 to provide a procedure by which mobilehome 
park management may change services, equipment and physical improvements.  This resolution 
should be disapproved because it would allow mobilehome park management to add, alter or 
delete services, equipment and physical improvements, without liability to, and over the 
objection of, the homeowners. 
 
The procedures proposed in this resolution offer no rights or remedies for homeowners.  Under 
the resolution, in order to add, alter, or delete an existing service or facility, mobilehome park 
management would only be required to provide a written notice to the homeowners of its intent 
to do so; that management shall not be liable for doing so; and that any addition, alteration or 
deletion may involve a fee or rent increase to be charged to the homeowners.  The only remedy 
available to disaffected homeowners would be to request a meeting pursuant to Civil Code 
section 798.53 subdivision (c). Even if two-thirds of the homeowners object to the proposed 
change, the homeowners can be forced to sign an acknowledgment to the effect that, because of 
their opposition, service fees or their rent may be increased.  Regardless of the course taken, the 
homeowners have no power to prevent the change. 
 
This resolution also fails to address the problems the proponent cites, i.e., the need for 
management to be able to discontinue the maintenance of services or facilities that are obsolete 
or seldom used, or to respond to requests by the majority of the residents for a change.  Instead, it 
simply gives management a way to alter the level of services to homeowners without contest.  
Such a scheme is far too one-sided and should be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Civil Code section 798.24.5 to read as follows: 
 

§ 798.24.5 1 
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 (a) Management shall not be deemed to have breached its responsibility of providing 2 
and maintaining physical improvements in the common facilities in good working order and 3 
condition if Park management serves Homeowners in the manner prescribed by Section 4 
1162 of the Code of Civil Procedure a written notice that management intends to add, alter, 5 
or delete a specific service, equipment or physical improvement.  The written notice must: 6 

 (1) Identify the service, equipment and/or physical improvement that management 7 
wishes to add, alter or delete. 8 

 (2) Describe in detail the proposed addition, alteration or deletion of the service, 9 
equipment, or physical improvement as to give reasonable notice to the Homeowner as to 10 
the change in service(s), equipment or physical improvements.  11 

 (3) Set Forth the date that such addition, alteration or deletion will commence. Such 12 
date must be at least thirty (30) days from the date of service of the written notice unless 13 
there are exigent circumstances.  Exigent circumstances may include the fact that the current 14 
service, equipment or physical improvement can no longer be provided due to a failure in 15 
the equipment, service or physical improvement or impracticality of providing the service, 16 
equipment or physical improvement.  17 

(4) State whether the Homeowners and residents will be charged a fee to as a result 18 
of the addition, alteration or deletion of the service, equipment or physical improvement.  If 19 
a fee is anticipated, the notice shall set forth the amount of the fee that will be charged for 20 
the addition, alteration or deletion of the service, equipment or physical improvement.   In 21 
situations where the exact amount of the fee or charge is unknown an estimate should be 22 
provided along with a statement that such sum is an estimated amount.  If this written notice 23 
sets forth the exact amount of the fee to be charged and gives the resident at least sixty (60) 24 
days notice of implementation then this written notice it shall be deemed sufficient notice 25 
under Civil Code section 798.32 of the imposition of a fee.  No fee shall be charged until the 26 
service, equipment or physical improvement is substantially available. 27 

(5) State whether management believes that there will be a rent increase as result of 28 
the addition, alteration, or deletion of service, equipment or physical improvement.  If 29 
management anticipates a rent increase as a direct result of the addition, alteration, or 30 
deletion of service, equipment or physical improvement management must set forth the 31 
anticipated amount.   If management sets forth the exact amount of a rent increase and the 32 
date for imposition of the rent increase is at least ninety days from the date of service of the 33 
written notice then this written notice shall be deemed sufficient notice under Civil Code 34 
section 798.32 as a notice of a rent increase.  No rent increase may be charged until the 35 
service, equipment or physical improvement is substantially available.     36 

(6) Affirmatively state whether the addition, alteration or deletion of service, 37 
equipment or physical improvement will result in net gain to management over a five year 38 
period taking in consideration the cost of: (a) removal of a service, equipment, or physical 39 
improvement, (b) replacement of substitute service, equipment, or physical improvements, 40 
(c) installation of replacement or substitute service,  equipment, or physical improvements, 41 
(d) implementation of changes in service, equipment or physical improvements;  42 

(7)  In rent control jurisdictions where management anticipates a net gain over a five 43 
year period as a result of the addition, alteration, deletion of service, equipment or physical 44 
improvements,  management must notify Homeowners of the anticipated amount and date of 45 



 
01-02-3 

a rent reduction. The rent reduction will be a pro rata share of the monthly savings resulting 46 
from the addition, alteration or deletion of  a service, equipment or physical improvement.  47 
The reduction will commence the first month after the date that any and all costs resulting 48 
from the addition, alteration or deletion of a service, equipment, or physical improvement 49 
are recovered from the savings resulting from the addition, alteration or deletion of a 50 
service, equipment or physical improvement.    51 

(b)  As provided in Section 798.53(c), at Homeowner (s) request Management shall 52 
meet with Homeowner(s) concerning any such addition, alteration or deletion of a service, 53 
equipment, or physical improvement.  If Management decides after meeting with 54 
Homeowner(s) to change any or alter its plans concerning the addition, alteration or deletion 55 
of service, equipment or physical improvement then Management must send an amended 56 
written notice to Homeowners.  The date of the addition, alteration or deletion may remain 57 
as set forth in the first written notice of the subject matter.  58 

(c) Nothing in this section shall be construed as either requiring or prohibiting 59 
management in non rent control jurisdictions from reducing the rent. 60 

(d) Nothing in this section shall alleviate the contractual duty of management to 61 
provide those services and the physical improvements as set forth in the rental agreement or 62 
lease but such duty will not extend past the expiration date of the initial term of the rental 63 
agreement or lease.   64 

(e) In situations where two thirds of the Homeowners, counting all Homeowners of a 65 
space as one, are against the proposed change and sign a statement to that effect and an 66 
acknowledgment that because of their desire to prevent management from changing, 67 
altering, or deleting a service, equipment or physical improvement the fee charged for the 68 
service, equipment or physical improvement may increase according to the costs associated 69 
with maintaining the service, equipment or physical improvement and/or the rent charged by 70 
management may increase by the costs associated with maintaining of the service 71 
equipment, or physical improvement.  72 

(f) To the extent that a Rent control ordinances is inconsistent with the provisions 73 
stated herein, it is the intent of the Legislature that this provision prevail.74 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:   Civil Code section 798.15(d) requires that rental agreements for mobilehome 
park tenancies have a provision that specifies that “it is the responsibility of management to 
provide and maintain physical improvements in the common facilities in good working order and 
condition and” to if there is a breakdown or deterioration management absent exigent 
circumstances has thirty days to replace or repair. Civil Code section 798.53(c) requires 
management to meet with Homeowners regarding adding, altering or deleting services, 
equipment or physical improvements. 
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This Resolution:  Provides a mechanism by which management may change, alter or delete 
services, equipment or physical improvements in a mobilehome park without fear of being sued 
for violating its responsibilities under Civil Code section 798.15(d). 
 
The Problem:  Civil Code section 798.15(d) has been interpreted to be a prohibition against 
management making changes to services, equipment and physical improvements.  Lawsuits 
based thereon are known as “failure to maintain” and are greatly feared due to the fact that 
successful Homeowners are entitled to attorneys fees which are often claimed to be hundreds of 
thousands of dollars.  Even though it is clear by Section 798.53(c) that the Legislature clearly 
contemplates that management will make changes to services, equipment and physical 
improvements,  because of the fear of a failure to maintain action, management feels compelled 
to continue providing outdated, outmoded, unused or underused services, equipment and 
physical improvements at an expense to Homeowners and management.  The lack of a safe 
harbor procedure leaves management resurfacing and repainting shuffleboard courts that are 
seldom used, if ever, instead of installing perhaps using the area for a basketball hoop or 
playground.  Laundry rooms are another prime example. When “trailer” parks were built in the 
1950’s the standard trailer was small and without laundry facilities.  The “trailer” parks had one, 
if not more, laundry rooms with dozens of machines and outside areas for line drying clothes.  
The manufactured homes that have been built for the past thirty years and longer all have laundry 
hook-ups rendering the laundry rooms obsolete.  Management often continues to spend large 
amounts of operating funds replacing and repairing the machines, repairing and replacing 
plumbing, and making repairs to the buildings themselves.  The unused space is ideal areas for 
other amenities such as a child’s playground, a picnic area, a meeting room, a storage facility, 
guest parking or even additional spaces.  Often, there are only a few residents actually opposed 
to a specific change.  Homeowners may resist a change simply because they believe that the lack 
of a playground, for example, might discourage families with children from moving into the 
community or might annoy a neighbor with children.  Management is often inundated by 
requests from residents for a change. Management is often in the catch twenty-two position 
because there is no procedure for changing, altering or deleting services, equipment or physical 
improvements without running the risk of being sued for “failing to maintain”.  A procedure for 
allowing changes to services, equipment and physical improvements is desperately needed. 
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  Elaine B. Alston, ALSTON, ALSTON & 
DIEBOLD, 5 Hutton Centre Drive, Suite 900, Santa Ana, California, 92707,  Tel (714) 556-
9400,  EMAIL ealston@aadlawyers.com  
 
RESPONSIBLE FLOOR DELEGATE:  Elaine B. Alston  
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COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The Mobilehome Residency Law is a complex and comprehensive statute enacted to curb owner 
abuse of captive tenants.  In a mobilehome park, the park owner generally owns the dirt and the 
tenants own the improvements.  This makes it difficult for tenants to simply move out as would 
an apartment tenant.  Owners found it easy to manipulate these tenants because of their captive 
nature on the property.  The MRL was intended to even the balance.  This resolution would 
remove a very important protection – the protection against diminishment of services.  Under the 
resolution, an owner could just send out a letter and proceed to eliminate services as part of 
driving residents out of the park.  This is contrary to the purposes of the MRL.  Additionally, a 
body of law as complex as the MRL should not be amended piecemeal.  Rather, any amendments 
should be done viewing the law as a whole.  
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RESOLUTION 01-03-2007 
 

DIGEST 
Deathbed Transfers of Real Property:  Presumption of Invalidity 
Adds Civil Code sections 1226 and 1226.1 to provide a presumption of invalidity for a deed 
transferring real property within 30 days of the grantor’s death. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:    
No similar resolutions found. 
 
Reasons: 
This resolution adds Civil Code sections 1226 and 1226.1 to provide a presumption of invalidity for 
a deed transferring real property within 30 days of the grantor’s death.  This resolution should be 
disapproved because it is too narrow in some respects and too broad in others. 
  
As written, the resolution is too narrow in that it would apply to only a signing grantor who is a 
patient in a hospital, hospice facility or nursing home; and who dies within 30 days of the execution 
of a deed transferring real property.  On the other hand, the resolution is too broad in that it would 
apply to all such grantors, without regard to their ages, or their physical or mental capacities or 
conditions; and without regard to whether the grantor received adequate consideration for the 
transfer.  Moreover, the resolution would elevate an undefined class of persons described as 
“experienced estate planning attorneys” to being the exclusive judges of the validity of deeds 
executed by patients who died within 30 days of the execution of such deeds.  The resolution 
provides no indication of which attorneys might fit the bill, thus leading to more confusion and more 
potential for abuse. 
 
Probate Code sections 21350 et seq. already address donative transfers in situations where undue 
influence may be a problem.  Welfare & Institutions Code section 15610.30 already addresses the 
taking of any real or personal property from an elder or dependent adult under circumstances that 
amount to bad faith.  In light of those sections, this resolution is not necessary and would create far 
too many problems.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add sections 1226 and 1226.1 to the Civil Code to read as follows: 
 

§1226 1 
 A deed transferring real property to another person where the signing grantor is a 2 
patient in a hospital, hospice facility or nursing home is presumed invalid unless the grantor 3 
survives 30 calendar days from the date the deed is executed. Survival by artificial means 4 
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will not satisfy the 30 day survival period. 5 
 Any action to set aside the transfer by deed of decedent’s real property must be 6 
brought within three years from the date the deed is executed or three years after the person 7 
bringing the action discovers or should have discovered the facts material to the transfer, 8 
whichever is later. 9 
 10 
§1226.1 11 
 The presumption of invalidity may be rebutted by: 12 

(a) A notarized statement signed by a medical doctor stating that the grantor 13 
understood that he or she was signing a deed transferring his or her real property and could 14 
identify the name and relationship of the person receiving his or her real property; or 15 

(b) A Certificate of Independent Review signed by an experienced estate planning 16 
attorney, or 17 

(c) Clear and convincing evidence.18 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Civil Code §§3439-3439.12; Probate Code §9653; Probate Code §§5700-5705; 
and Civil Code §§1227-1231 do not adequately address the real life situation of a deed being 
executed by a grantor while he or she is a patient in a hospice or hospital and the grantor then 
dying within a short time following execution of the deed 
 
This Resolution: Makes more specific the generalized language of the current fraudulent 
conveyance law and protects the heirs and devisees of grantor as well as the grantor. This 
resolution does so by creating a presumption of invalidity for a deed executed by a grantor in a 
hospice or hospital who thereafter dies within 30 calendar days of execution of that deed. This 
resolution also provides for a Certificate of Independent Review signed by a lawyer as provided 
in Probate Code §21351(b) [form]. Proof is an essential element in the current web of fraudulent 
conveyance/undue influence/material mistake law. This resolution wisely takes a set of 
circumstances which often have the appearance of wrongdoing and creates a sensible 
presumption to help flesh out the true circumstances surrounding a deathbed deed. 
 
The Problem: There is an increase in "death bed" transfers of real property where the grantee is a 
friend, caregiver, acquaintance or facility employee obtaining ownership of real property owned 
by a patient in a hospital, hospice, skilled nursing home through undue influence. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statue or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alice A. Salvo, 20350 Ventura Boulevard, 
Suite 110, Woodland Hills, CA 91364, voice 818-887-3333, fax 818-716-9275, 
aliceann@salvolaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Alice A. Salvo 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 

This resolution is well-intentioned but seriously flawed. 

First, the resolution sweeps too broadly by including family members who may not be the 
beneficiaries of the “death-bed” transfers.  The proponent argues that there is an increase in such 
transfers to friends, caregivers and acquaintances, but does not explain why the presumption of 
invalidity should apply to family members.   

Second, the exclusion of survival by “artificial means” is ambiguous and could lead to litigation 
all by itself, inasmuch as there is no definition of “artificial means.”   

Third, the means of overcoming the presumption of invalidity are too narrow.  To begin, it is 
unlikely that “medical doctors” would want to get involved in such disputes, and therefore this 
method of proof may be illusory.  Next, it is not explained why only “experienced estate 
planning attorneys” (another ambiguous term) would be competent to provide a Certificate of 
Independent Review.  Probate Code § 21351, cited by the proponent, does not limit those signing 
such certificates to estate planning attorneys.  How many dying patients would be able to 
summon an “experienced estate planning attorney” to certify a transfer. 
Current Probate Code § 21350 contains a similar presumption of invalidity for transfers to the 
person who drafted the instrument making the transfer, to persons in a fiduciary relationship with 
the transferor, to care custodians of a dependent adult a defined term), and to various persons 
who are related to any of the above.  The proponents have not made a case for expanding the 
category of persons currently covered by the presumption of invalidity or for limiting those who 
can sign Certificates of Independent Review to experienced estate planning attorneys.  If there is 
a case for expanding the categories of those to whom a bequest is presumed invalid to include 
“persons not related by blood or marriage to the testator,” that could be done by a simple 
amendment to § 21350 of the Probate Code. 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
The word “instrument” is defined in Probate Code section 45 and includes a deed, deathbed or 
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not.  Probate Code section 21350 sets up protections against questionable deeds and other 
instruments, with the provisions of Probate Code section 21351 providing exceptions.  The 
proposed resolution would add, in effect, that the deed can be to “any person”, not just those 
listed in Probate Code section 21350,that the signing must take place in the specified facility, the 
30-calendar day time period and the exception for the notarized statement by a medical doctor.  
It also adds a special statute of limitations for such deeds.  The resolution is too broad in its 
impact, in that it includes family members without exception.  The 30-day period is too short, in 
that such deeds could be executed at any time prior to death and might be just as much subject to 
question.  There is no need for a special statute of limitations; there are existing statutes that can 
deal with setting aside deeds for lack of capacity, undue influence and the like.  This would be 
duplicative.  Finally, experience shows that obtaining a notarized statement signed by a medical 
doctor that contains the language of the proposed resolution is virtually impossible.  It thus adds 
nothing to the statute.  The prohibitions of Probate Code section 21350 appear adequate to 
handle most such deed transactions and the resolution should be disapproved. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution, as written, is vastly overbroad.  California has a very well-developed body of law 
related to fraudulent conveyances.  A law that would presumptively invalidate any deed executed 
while someone is hospitalized goes too far.  A person should not lose his or her right to convey 
and dispose of property as he or she wishes simply because he or she is in the hospital.  People 
are hospitalized for many different reasons, many of which in no way impact the mental capacity 
to manage property.  Furthermore, the 30 day limitation seems arbitrary.  What if the person 
lives 29 or 31 days?  Does that make their intent any more or less suspect?  We think not. 
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RESOLUTION 01-04-2007 
 

DIGEST 
Security Deposits:  Limiting Deductions for Cleaning 
Amends Civil Code section 1950.5 to limit the deductions a landlord may withhold from a 
security deposit for cleaning. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1950.5 to limit the deductions a landlord may 
withhold from a security deposit for cleaning.  This resolution should be disapproved because an 
exclusion for “ordinary wear and tear” with respect to cleaning is too vague and ambiguous and 
would effectively nullify a 2002 amendment to the statute with respect to cleaning. 
 
Civil Code section 1950.5 subdivision (b) paragraph (3) was amended in 2002 to provide that a 
landlord may deduct from a security deposit amounts “necessary to return the unit to the same 
level of cleanliness it was in at the inception of the” tenancy.  This resolution would effectively 
nullify that amendment.  An “ordinary wear and tear” exclusion with respect to how much 
cleaning must be done by a vacating tenant, or how much money could be withheld by the 
landlord, would render the tenant’s duties and the landlord’s rights with respect to cleaning 
vague, ambiguous and unenforceable. 
 
Contrary to what the proponent argues, this resolution is not limited to long-term tenants.  
Furthermore, the statute presently does not permit a landlord to make deductions from a security 
deposit for repainting or re-carpeting the unit, or other costs in connection with a “remodel,” as 
the proponent suggests.  Given that the Legislature has only recently amended this statute to rule 
out the deductions and charges that the proponent urges, the resolution should be disapproved. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1950.5 to read as follows: 
 

§1950.5 1 
(a) This section applies to security for a rental agreement for residential property 2 

that is used as the dwelling of the tenant. 3 
(b) As used in this section, “security” means any payment, fee, deposit or charge, 4 

including, but not limited to, any payment, fee, deposit, or charge, except as provided in 5 
Section 1950.6, that is imposed at the beginning of the tenancy to be used to reimburse the 6 
landlord for costs associated with processing a new tenant or that is imposed as an advance 7 
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payment of rent, used or to be used for any purpose, including, but not limited to, any of the 8 
following: 9 

(1)The compensation of a landlord for a tenant’s default in the payment of rent, 10 
(2) The repair of damages to the premises, exclusive of ordinary wear and tear, 11 

caused by the tenant or by a guest or licensee of the tenant. 12 
(3) The cleaning of the premises upon termination of the tenancy necessary to return 13 

the unit to the same level of cleanliness it was in at the inception of the tenancy, exclusive of 14 
ordinary wear and tear.  The amendments to this paragraph enacted by the act adding this 15 
sentence shall apply only to tenancies for which the tenant’s right to occupy begins after 16 
January 1, 2003. 17 

(4) To remedy future defaults by the tenant in any obligation under the rental 18 
agreement to restore, replace, or return personal property or appurtenances, exclusive of 19 
ordinary wear and tear, if the security deposit is authorized to be applied thereto by the 20 
rental agreement. 21 

(c ) A landlord may not demand or receive security, however denominated, in an 22 
amount or value in excess of an amount equal to two months’ rent, in the case of 23 
unfurnished residential property, and an amount equal to three months’ rent, in the case of 24 
furnished residential property, in addition to any rent for the first month paid on or before 25 
initial occupancy. 26 

This subdivision does not prohibit an advance payment of not less than six months’ 27 
rent if the term of the lease is six months or longer. 28 

This subdivision does not preclude a landlord and a tenant from entering into a 29 
mutual agreement for the landlord, at the request of the tenant and for a specified fee or 30 
charge, to make structural, decorative, furnishing, or other similar alterations, if the 31 
alterations are other than cleaning or repairing for which the landlord may charge the 32 
previous tenant as provided by subdivision (e). 33 

(d) Any security shall be held by the landlord for the tenant who is a party to the 34 
lease or agreement.  The claim of a tenant to the security shall be prior to the claim of any 35 
creditor of the landlord. 36 

(e) The landlord may claim of the security only those amounts as are reasonably 37 
necessary for the purposes specified in subdivision (b).  The landlord may not assert a claim 38 
against the tenant or the security for damages to the premises or any defective conditions 39 
that preexisted the tenancy, for ordinary wear and tear or the effects thereof, whether the 40 
wear and tear preexisted the tenancy or occurred during the tenancy, or for the cumulative 41 
effects of ordinary wear and tear occurring during any one or more tenancies. 42 

(f) (1) Within a reasonable time after notification of either party’s intention to 43 
terminate the tenancy, or before the end of the lease term, the landlord shall notify the tenant 44 
in writing of his or her option to request an initial inspection and of his or her right to be 45 
present at the inspection.  The requirements of this subdivision do not apply when the 46 
tenancy is terminated pursuant to subdivision (2), (3), or (4) of Section 1161 of the Code of 47 
Civil Procedure.  At a reasonable time, but no earlier than two weeks before the termination 48 
or the end of lease date, the landlord, or an agent of the landlord, shall, upon the request of 49 
the tenant, make an initial inspection of the premises prior to any final inspection the 50 
landlord makes after the tenant has vacated the premises.  The purpose of the initial 51 
inspection shall be to allow the tenant an opportunity to remedy identified deficiencies, in a 52 
manner consistent with the rights and obligations of the parties under the rental agreement, 53 
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in order to avoid deductions from the security.  If a tenant chooses not to request an initial 54 
inspection, the duties of the landlord under this sevdivision are discharged.  If an inspection 55 
is requested, the parties shall attempt to schedule the inspection at a mutually acceptable 56 
date and time.  The landlord shall give at least 48 hours’ prior written notice of the date and 57 
time of the inspection if either a mutual time is agreed upon, or if a mutually agreed time 58 
cannot be scheduled but the tenant still wishes an inspection.  The tenant and landlord may 59 
agree to forego the 48-hour prior written notice by both signing a written waiver.  The 60 
landlord shall proceed with the inspection whether the tenant is present or not, unless the 61 
tenant previously withdrew his or her request for the inspection. 62 

(2)Based on the inspection, the landlord shall give the tenant an itemized statement 63 
specifying repairs or cleaning that are proposed to be the basis of any deductions from the 64 
security the landlord intends to make pursuant to paragraphs (1) to (4), inclusive of 65 
subdivision (b).  This statement shall also include the texts of paragraphs (1) to (4), 66 
inclusive, of subdivision 9b).  The statement shall be given to the tenant, if the tenant is 67 
present for the inspection, or shall be left inside the premises. 68 
 (3) The tenant shall have the opportunity during the period following the initial 69 
inspection until termination of the tenancy to remedy identified deficiencies, in a manner 70 
consistent with the rights and obligations of the parties under the rental agreement, in to 71 
avoid deductions from the security. 72 
 (4) Nothing in this subdivision shall prevent a landlord from using the security for 73 
deductions itemized in the statement provided for in paragraph (2) that were not cured by the 74 
tenant so long as the deductions are for damages authorized by this section. 75 
 (5) Nothing in this subdivision shall prevent a landlord from using the security for 76 
any purpose specified in paragraphs 91) to (4), inclusive, of subdivision (b) that occurs 77 
between completion of the initial inspection and termination of the tenancy or was not 78 
identified during the initial inspection due to the presence of a tenant’s possessions. 79 
 (g)(1) No later than 21 calendar days after the tenant has vacated the premises, but 80 
not earlier than the time that either the landlord or the tenant provides a notice to terminate 81 
the tenancy under Section 1946 or 1946.1, Section 1161 of the Code of Civl Procedure, or 82 
not earlier than 60 calendar days prior to the expiration of a fixed-term lease, the landlord 83 
shall furnish the tenant, by personal delivery or by first-class mail, postage prepaid, a copy 84 
of an itemized statement indicating the basis for, and the amount of, any security received 85 
and the dispositions of the security and shall return any remaining portion of the security to 86 
the tenant. 87 
 (2) Along with the itemized statement, the landlord shall also include copies of 88 
documents showing charges incurred and deducted by the landlord to repair or clean the 89 
premises, as follows: 90 

(A) If the landlord or landlord’s employee did the work, the itemized statement 91 
shall reasonably describe the work performed.  The itemized statement shall include the time 92 
spent, and the reasonable hourly rate charged. 93 

(B) If the landlord or landlord’s employee did not do the work, the landlord shall 94 
provide the tenant a copy of the bill, invoice, or receipt supplied by the person or entity 95 
performing the work.  The itemized statement shall provide the tenant with the name, 96 
address, and telephone number of the person or entity, if the bill, invoice, or receipt does not 97 
include that information. 98 



01-04-4 

(C) If a deduction is made for materials or supplies, the landlord shall provide a 99 
copy of the bill, invoice, or receipt.  If a particular material or supply item is purchased by 100 
the landlord on an ongoing basis, the landlord may document the cost of the item by 101 
providing a copy of a bill, invoice, receipt, vendor price list, or other vendor document that 102 
reasonably documents the cost of the item used in the repair or cleaning of the unit. 103 

(3) If a repair to be done by the landlord or the landlord’s employee cannot 104 
reasonably be completed within 21 calendar days after the tenant has vacated the premises, 105 
or if the documents from a person or entity providing services, materials, or supplies are not 106 
in the landlord’s possession within 21 calendar days after the tenant has vacated the 107 
premises, the landlord may deduct the amount of a good faith estimate of the charges that 108 
will be incurred and provide that estimate with the itemized statement.  If the reason for the 109 
estimate is because the documents from a person or entity providing services, materials, or 110 
supplies are not in the landlord’s possession, the itemized statement shall include the name, 111 
address, and telephone number of the person or entity.  Within 14 calendar days  of 112 
completing the repair or receiving the documentation, the landlord shall complete the 113 
requirements in paragraph (1) and (2) in the manner specified. 114 

(4) The landlord need not comply with paragraph (2) or (3) if either of the following 115 
apply: 116 

(A)The deductions for repairs and cleaning, together do not exceed one hundred 117 
twenty-five dollars ($125). 118 

(B) The tenant waived the rights specified in paragraphs (2) and (3).  The waiver 119 
shall only be effective  if it is signed by the tenant at the same time or after a notice to 120 
terminate a tenancy under Section 1946 or 1946.1 has been given, a notice under Section 121 
1161 of the Code of Civil Procedure has been given, or no earlier than 60 calendar days  122 
prior to the expiration of a fixed-term lease.  The waiver shall substantially include the text 123 
of paragraph (2). 124 

(5) Notwithstanding paragraph (4), the landlord shall comply with paragraphs (2) 125 
and (3) when a tenant makes a request for documentation within 14 calendar days after 126 
receiving the itemized statement specified in paragraph (1).  The landlord shall comply 127 
within 14 calendar days after receiving the request from the tenant.  128 

(6) Any mailings to the tenant pursuant to this subdivision shall be sent to the 129 
address provided by the tenant.  If the tenant does not provide an address, mailings shall be 130 
sent to the unit that has been vacated. 131 

(h)Upon termination of the landlord’s interest in the premises, whether by sale, 132 
assignment, death, appointment of receiver or otherwise, the landlord or the landlord’s agent 133 
shall, within a reasonable time, do one of the following acts, either of which shall relieve the 134 
landlord of further liability with respect to the security held: 135 

(1)Transfer the portion of the security remaining after any lawful deductions made 136 
under subdivision (e) to the landlord’s successor in interest.  The landlord shall thereafter 137 
notify the tenant by personal delivery or by first-class mail, postage prepaid, of the transfer , 138 
of any claims made against the security, of the amount of the security deposited, and of the 139 
names of the successors in interest, their address, and their telephone number.  If the notice 140 
to the tenant is made by personal delivery, the tenant shall acknowledge receipt of the notice 141 
and sign his or her name on the landlord’s copy of the notice. 142 
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(2) Return the portion of the security remaining after any lawful deductions made 143 
under subdivision (e) to the tenant together with an accounting as provided in subdivision 144 
(g). 145 

(i)Prior to the voluntary transfer of a landlord’s interest in the premises, the landlord 146 
shall deliver to the landlord’s successor in interest a written statement indicating the 147 
following: 148 

(1) The security remaining after any lawful deductions are made. 149 
(2) An itemization of any lawful deductions from any security received. 150 
(3) His or her election under paragraph (1) or (2) of this subdivision (h). 151 
This subdivision does not affect the validity of title to the real property transferred in 152 

violation of this subdivision. 153 
(j) In the vent of noncompliance with subdivision (h), the landlord’s successors in 154 

interest shall be jointly and severally liable with the landlord for repayment of the security, 155 
or that portion thereof to which the tenant is entitled, when and as provided in subdivisions 156 
(e) and (g).  A successor in interest of a landlord may not require the tenant to post any 157 
security to replace that amount not transferred to the tenant or successors in interest as 158 
provided in subdivision (h), unless and until the successor in interest first makes restitution 159 
of the initial security as provided in paragraph (2) of subdivision (h) or provides the tenant 160 
with an accounting as provided in subdivision (g). 161 

This subdivision does not preclude a successor in interest from recovering from the 162 
tenant compensatory damages that are in excess of the security received from the landlord 163 
previously paid by the tenant to the landlord. 164 

Notwithstanding this subdivision, if, upon inquiry and reasonable investigation, a 165 
landlord’s successor in interest has good faith belief that the lawfully remaining security 166 
deposit is transferred to him or her or returned to the tenant pursuant to subdivision (h), he 167 
or she is not liable for damages as provided in subdivision (l), or any security not transferred 168 
pursuant to subdivision (h). 169 

(k) Upon receipt of any portion of the security under paragraph (l) of subdivision (h), 170 
the landlord’s successors in interest shall have all of the rights and obligations of a landlord 171 
holding the security with respect to the security. 172 

(l) The bad faith claim or retention by a landlord or the landlord’s successors in 173 
interest of the security or any portion thereof in violation of this section, or the bad faith 174 
demand of replacement security in violation of subdivision (j), may subject the landlord or 175 
the landlord’s successors in interest to statutory damages of up to twice the amount of the 176 
security, in addition to actual damages.  The court may award damages for bad faith 177 
whenever the facts warrant that award, regardless of whether the injured party has 178 
specifically requested relief.  In any action under this section, the landlord or the landlord’s 179 
successors in interest shall have the burden of proof as to the reasonableness of the amounts 180 
claimed or the authority pursuant to this section to demand additional security deposits. 181 

(m) No lease or rental agreement may contain any provision characterizing any 182 
security as “nonrefundable.” 183 

(n) Any action under this section may be maintained in small claims court if the 184 
damages claimed, whether actual or statutory or both, are within the jurisdictional amount 185 
allowed by Section 116.220 or 116.221 of the Code of Civil Procedure. 186 

(o) Proof of the existence of and the amount of a security deposit may be established 187 
by any credible evidence, including, but not limited to, a canceled check, a receipt, a lease 188 
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indicating the requirement of a deposit as well as the amount, or a statement under penalty 189 
of perjury that satisfies the credibility requirements set forth in Section 780 of the Evidence 190 
Code. 191 

(p) The amendments to this section made during the 1985 portion of the 1985-86 192 
Regular Session of the Legislature that are set forth in subdivision (e) are declaratory of 193 
existing law, 194 

(q) The amendments to this section made during the 2003 portion of the 2003-04 195 
Regular Session of the Legislature that are set forth in paragraph (l) or subdivision (f) are 196 
declaratory of existing law.197 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Allows a landlord to deduct any amount of money from the security deposit for 
cleaning of the premises without regard to the length of the term of tenancy and relies upon the 
Courts to interject reasonableness on the claim against the security.  Thus, a landlord will claim 
the entire cost to clean a prepare for refurbishing a unit which has been occupied by the same 
tenant for 29 years.  The landlord relies upon the fact that there exists a “except for ordinary 
wear and tear” limitation upon repairs and damages that is not currently specified under the 
cleaning section. 
   
This Resolution: Would directly specify to the landlord that “ordinary wear and tear” limitations 
also apply with respect to cleaning.   
 
The Problem: Consists of a mistaken belief by the landlord that while he or she cannot charge 
beyond an amount for damages and repairs to the residential rental unit upon the termination of 
the tenancy, that the “sky is the limit” with respect to cleaning.  If the same tenant has occupied 
the unit for any number of years, a landlord has saved countless dollars in repainting, 
recarpeting, and remodeling said unit.  In the example cited above, the landlord would have 
saved repainting the unit at his or her expense 14 times as paint is generally given a 2 year life in 
the rental property industry.  Similarly, a landlord would have saved recarpeting that same unit 6 
times as carpet is generally given a 5 year life in the rental property industry.  This means that 
the landlord reaps all of the benefit of the long term tenancy in savings of thousands upon 
thousands of dollars and that the tenant receives none.  Why should a long-term tenant who paid 
faithfully and respected all of the rules imposed by the landlord (or he or she would have been 
evicted) be forced at the end of this long-term tenancy to pay for all of the cleaning necessary to 
remodel the unit?  It would be in furtherance of public policy to apply the same reasonable 
“ordinary wear and tear” limitation upon the cleaning of the unit as well as for repairs and 
damages such that all deductions from a security are treated equally. 
 
IMPACT STATEMENT 
 
This resolution will not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite 
K, Santa Barbara, California  93101; 805/963-8621; FAX 805/962-9981; BtJpps@aol.com  
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
Landlords should be able to charge cleaning fees.  The law provides that these fees can be 
charged “to return the unit to the same level of cleanliness” as it was prior to the occupancy.  
This seems well-defined and not subject to misinterpretation.  It is difficult to equate “clean” 
with “wear and tear.”  They are not similar concepts.  Section (b)(2) already provides for repair 
“exclusive of wear and tear” and that seems to be the more appropriate placement of that 
language.  There are remedies when a landlord charges inappropriate charges. 
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RESOLUTION 02-01-2007  
  
DIGEST  
Discovery:  Separate Statements 
Amends California Rules of Court, rule 3.1020 to specify that discovery motions containing 
separate statements and not seeking sanctions need not include a separate legal brief.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends California Rules of Court, rule 3.1020 to specify that discovery motions 
containing separate statements and not seeking sanctions need not include a separate legal brief. 
This resolution should be approved in principle because it appropriately streamlines what has 
become a very cumbersome process associated with discovery motions. 
 
Currently, a party filing a motion seeking to compel discovery responses must submit both a 
memorandum of points and authorities supporting the claim for responses, as well as a separate 
statement, identifying the specific discovery request to which the motion is addressed.  In the 
separate statement, each request must be supported by, among other things, the factual and legal 
reasons why the request should be granted.  (Cal. Rules of Court, rule 3.1020(c).)  Frequently, 
this becomes a regurgitation of the argument set forth in the memorandum of points and 
authorities.  Hence, the actual memorandum becomes meaningless, since the arguments are all 
contained in the separate statement. 
 
This resolution would do two things.  First, it would require that the separate statement, in 
addition to identifying the legal reasons why the request should be granted, also contain points 
and authorities supporting each request.  Practically speaking, that is what is frequently being 
done anyway, as that is how the term “legal reasons” has been interpreted to mean.  Second, the 
resolution would eliminate the present requirement of a separate memorandum of points and 
authorities. 
 
The resolution would still require a memorandum of points and authorities to support sanction 
requests.  This makes sense, as there is no place in a separate statement in which it would be 
appropriate to address the legal basis for any such request. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend Rule 3.1020 of the California Rules of Court to read as follows: 
 



 

02-01-2 

Rule 3.1020 1 
Format of discovery motions  2 
(a) Separate statement required 3 
Any motion involving the content of a discovery request or the responses to such a 4 

request must be accompanied by a separate statement. The motions that require a separate 5 
statement include a motion:  6 

(1) To compel further responses to requests for admission;  7 
(2) To compel further responses to interrogatories;  8 
(3) To compel further responses to a demand for inspection of documents or 9 

tangible things;  10 
(4) To compel answers at a deposition;  11 
(5) To compel or to quash the production of documents or tangible things at a 12 

deposition;  13 
(6) For medical examination over objection; and  14 
(7) For issue or evidentiary sanctions.  15 
(b) Separate statement not required 16 
A separate statement is not required when no response has been provided to the 17 

request for discovery.  18 
(c) Contents of separate statement 19 
A separate statement is a separate document filed and served with the discovery 20 

motion that provides all the information necessary to understand each discovery request and 21 
all the responses to it that are at issue. The separate statement must be full and complete so 22 
that no person is required to review any other document in order to determine the full 23 
request and the full response. Material must not be incorporated into the separate statement 24 
by reference. The separate statement must include-for each discovery request (e.g., each 25 
interrogatory, request for admission, deposition question, or inspection demand) to which a 26 
further response, answer, or production is requested-the following:  27 

(1) The text of the request, interrogatory, question, or inspection demand;  28 
(2) The text of each response, answer, or objection, and any further responses or 29 

answers;  30 
(3) A statement of the factual and legal reasons with supporting points and 31 

authorities for compelling further responses, answers, or production as to each matter in 32 
dispute;  33 

(4) If necessary, the text of all definitions, instructions, and other matters required to 34 
understand each discovery request and the responses to it;  35 

(5) If the response to a particular discovery request is dependent on the response 36 
given to another discovery request, or if the reasons a further response to a particular 37 
discovery request is deemed necessary are based on the response to some other discovery 38 
request, the other request and the response to it must be set forth; and  39 

(6) If the pleadings, other documents in the file, or other items of discovery are 40 
relevant to the motion, the party relying on them must summarize each relevant document.  41 

(d) Identification of interrogatories, demands, or requests 42 
A motion concerning interrogatories, inspection demands, or admission requests 43 

must identify the interrogatories, demands, or requests by set and number.  44 
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 (e) A party who submits a separate statement is not required to submit a 45 
memorandum of points and authorities with its notice of motion unless the party seeks 46 
sanctions.  If the party seeks sanctions, a memorandum of points and authorities regarding 47 
such sanctions must be submitted with the notice of motion.  48 

 
(Proposed new language underlined; language to be deleted stricken). 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  Rule 3.1020(c)(3) of the California Rules of Court requires a statement of the 
factual and legal reasons for compelling further responses, answers, or production as to each 
matter in dispute.  Rule 3.1113 requires a memorandum of points and authorities to be served 
and filed with all motions except as provided in Rule 3.1114.  
 
This Resolution:  Streamlines the format of discovery motions by eliminating the duplication 
involved in attaching a memorandum of points and authorities to a notice of motion related to 
discovery issues since the factual and legal bases for the motion must be set forth in the separate 
statement.  
 
The Problem: Separate statements streamline discovery disputes for courts by reducing the time 
and frustration involved with reviewing multiple documents to determine the nature of the 
discovery dispute and analyze the arguments propounded by movants and respondents.  Counsel 
also benefits from a comprehensive separate statement since it reduces the number of documents 
to be referenced during oral argument.   
 
Unfortunately, requiring a separate statement has transformed discovery motions into “mini 
summary judgment motions”.  An unnecessary burden is imposed on the movant who must 
prepare a memorandum of points and authorities (Ps&As) and attach it to a notice of motion to 
compel while also including the factual and legal reasons in the separate statement in support of 
the motion.  This duplicative effort is time-consuming, resulting in increased legal fees for the 
client.  The dual requirement of Ps&As and supporting factual and legal reasons in the separate 
statement becomes particularly onerous when, for example, a responding party objects to every 
single document request and produces absolutely no documents in response to the movant’s 
requests for production.  Under this scenario, counsel must move to compel, and the client bears 
the financial brunt of making this motion.   
 
By eliminating the dual requirement of providing factual and legal reasons in a supporting 
memorandum with a notice of motion as well as in the separate statement, courts and counsel 
will continue to enjoy the benefits provided by a separate statement without the burden of 
providing the same or similar information twice in the same set of motion papers.  This 
resolution would not eliminate the necessity of providing authorities that support the legal 
reasons for compelling further responses.  It would simply make it clear that those points and 
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authorities belong in the separate statement, and that a separate memorandum of Ps & As is not 
required.        
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
   
AUTHOR AND/OR PERMANENT CONTACT: Robin Yeager, yeagerconsulting, 1334 
Parkview Ave., Suite 100, Manhattan Beach, CA 90266, 310.921.5405, 
consult_ry@robinyeager.com, and Howard Fredman, Fredman/Lieberman LLP, 1875 Century 
Park East, Suite 2200, Los Angeles, CA 90067-2523, 310.226.6796, HSFLAWYER@aol.com. 
 
RESPONSIBLE FLOOR DELEGATE: Robin Yeager   
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RESOLUTION 02-02-2007 
 

DIGEST 
Appeals:  Determining Frivolous Appeal Sanctions 
Amends California Rules of Court, rule 8.276 to provide procedural safeguards for determining 
sanctions for frivolous appeals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 8.276 to provide procedural safeguards for 
determining sanctions for frivolous appeals.  This resolution should be approved in principle because 
existing law provides little protection against sanctions being improperly imposed against counsel. 
 
The California Supreme Court has expressed serious concerns over imposing fees for appeals that 
are characterized as meritless.  (In re Marriage of Flaherty (1980) 31 Cal.3d 637.)  An order for 
sanctions on appeal requires objectivity, evidentiary proof, and a meaningful opportunity for counsel 
to address the sanctions issue independently of the issues on appeal. The effect of monetary 
sanctions being imposed can cause a chilling effect on counsel’s ability to challenge conventional 
thinking and urge changes in the law, and can also serve to suppress unpopular clients or causes. 
 
This resolution would provide better safeguards against overbearing monetary sanctions.  The 
resolution defines a frivolous appeal and requires a court to give notice, at the earliest practical time, 
that it is considering whether to deem an appeal frivolous.  The court would be required to address 
the issue of sanctions as soon as practical after it is first timely raised.  Most importantly, the court 
would have to determine the suitability of sanctions according to the observations and guidelines in 
the Flaherty case.  These changes would provide for more uniform consideration of monetary 
sanctions for frivolous appeals, and would protect counsel from dealing with the allegation that the 
appeal is frivolous at the same time counsel is addressing the substance of the appeal. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend California Rules of Court, rule 8.276, to read as follows: 
 

8.276 1 
 (a) Right to costs 2 

(1) Except as provided in this rule, the party prevailing in the Court of Appeal in a 3 
civil case is entitled to costs on appeal. 4 

(2) The prevailing party is the respondent if the Court of Appeal affirms the 5 
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judgment without modification or dismisses the appeal. The prevailing party is the appellant 6 
if the court reverses the judgment in its entirety. 7 

(3) If the court reverses the judgment in part or modifies it, or if there is more than 8 
one notice of appeal, the opinion must specify the award or denial of costs. 9 

(4) If the interests of justice require it, the court may award or deny costs as it deems 10 
proper. 11 

(5) In probate cases, the prevailing party must be awarded costs unless the Court of 12 
Appeal orders otherwise, but the superior court must decide who will pay the award. 13 

(b) Judgment for costs 14 
(1) The Court of Appeal clerk must enter on the record, and insert in the remittitur, a 15 

judgment awarding costs to the prevailing party under (a)(2) or as directed by the court 16 
under (a)(3) or (a)(4). 17 

(2) If the clerk fails to enter judgment for costs, the court may recall the remittitur for 18 
correction on its own motion, or on a party’s motion made no later than 30 days after the 19 
remittitur issues. 20 

(c) Recoverable costs 21 
(1) A party may recover only the following costs, if reasonable: 22 
(A) The amount the party paid for any portion of the record, whether an original or a 23 

copy or both. The cost to copy parts of a prior record under rule 8.147(b)(2) is not 24 
recoverable unless the Court of Appeal ordered the copying; 25 

(B) The cost to produce additional evidence on appeal; 26 
(C) The costs to notarize, serve, mail, and file the record, briefs, and other papers; 27 
(D) The cost to print and reproduce any brief, including any petition for rehearing or 28 

review, answer, or reply; and 29 
(E) The cost to produce a surety bond, including the premium and the cost to obtain 30 

a letter of credit as collateral, unless the trial court determines the bond was unnecessary. 31 
(2) Unless the court orders otherwise, an award of costs neither includes attorney 32 

fees on appeal nor precludes a party from seeking them under rule 3.1702. 33 
(d) Procedure for claiming or opposing costs 34 
(1) Within 40 days after the clerk sends notice of issuance of the remittitur, a party 35 

claiming costs awarded by the reviewing court must serve and file in the superior court a 36 
verified memorandum of costs under rule 3.1700. 37 

(2) A party may serve and file a motion in the superior court to strike or tax costs 38 
claimed under (1) in the manner required by rule 3.1700. 39 

(3) An award of costs is enforceable as a money judgment. 40 
(e) Sanctions 41 
(1) On a party’s or its own motion, a Court of Appeal may impose sanctions, 42 

including the award or denial of costs, on a party or an attorney for: 43 
(A) Taking a frivolous appeal or appealing solely to cause delay; 44 
(B) Including in the record any matter not reasonably material to the appeal’s 45 

determination; or 46 
(C) Committing any other unreasonable violation of these rules. 47 
(2) “Frivolous appeal,” as intended in this provision, means an appeal which not only 48 

lacks merit, but contemplates an appeal which a) all reasonable attorneys would agree is 49 
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totally and completely devoid of merit (objective standard), and b) was presented by the 50 
party or counsel for a bad faith motive, that is, either brought for purposes of harassment or 51 
delay, or advanced without an honest good faith belief in the arguability of the appellate 52 
issues (subjective standard). 53 

(2 3) A party’s motion under (1) must include a declaration supporting the amount of 54 
any monetary sanction sought and must be served and filed before any order dismissing the 55 
appeal but no later than 10 days after the appellant’s reply brief is due. The notice shall state 56 
whether the motion is made against the party, the party’s counsel, or both. The notice shall 57 
set forth the factual and legal analysis and foundation for any sanctions under (1) with 58 
sufficient specificity to permit a focused response. If a party moves to dismiss the appeal, 59 
with or without a sanctions motion, and the motion to dismiss is not granted, the party may 60 
move for sanctions within 10 days after the appellant’s reply brief is due. The failure of a 61 
party to bring a motion under subdivision (e)(1), or move to dismiss the appeal based on 62 
lack of merit or on grounds of frivolousness at the earliest practicable time, shall be 63 
considered a waiver of the party’s right to seek sanctions on this ground. 64 

(3 4) The court must give notice in writing at the earliest practicable time if it is 65 
considering imposing sanctions. The notice shall state whether the motion is made against 66 
the party, the party’s counsel, or both. The notice shall set forth the factual and legal 67 
analysis and foundation for any sanctions under (1) with sufficient specificity to permit a 68 
focused response.  Within 10 15 days after the court sends such notice, or such longer period 69 
as the court may grant on application seasonably made and a showing of good cause, a party 70 
or attorney may serve and file an opposition, but failure to do so will not be deemed consent. 71 
An opposition may not be filed unless the court sends such notice. 72 

(4) Unless otherwise ordered, oral argument on the issue of sanctions must be 73 
combined with oral argument on the merits of the appeal. 74 

(5) The opposition to a motion or notice under (1) may include argument, points and 75 
authorities and declarations of California lawyers demonstrating any factual and legal 76 
analysis and foundation for the appeal, along with any good faith belief of appellate counsel 77 
and lawyer-like reasoning supporting the purported merits of the appeal. 78 

(6) The Court of Appeal shall give timely notice of hearing on the issue of sanctions. 79 
The court may set the hearing on the motion for any date prior to oral argument on the 80 
merits of the appeal, to be heard in combination with or separate from oral argument on the 81 
merits of the appeal, or for a date after oral argument on the merits. The issue should be 82 
addressed by the court as soon as practicable after it is first timely raised. 83 

(7) In determining the question of frivolousness of an appeal and the appropriateness 84 
of monetary sanction against appellate counsel, the Court of Appeal shall attend all relevant 85 
factors and evidence, including those considerations and guidelines discussed in the case of 86 
In re Marriage of Flaherty (1980) 31 Cal.3d 637, 646-55 [646 P.2d 79, 183 Cal.Rptr. 508]. 87 

(8) It is the intent of these principles and procedures to give effect to the 88 
considerations, observations and guidelines articulated in the case of In re Marriage of 89 
Flaherty (1980) 31 Cal.3d 637, 646-55 [646 P.2d 79, 183 Cal.Rptr. 508].90 

 
 (Proposed new language underlined; language to be deleted stricken.) 
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PROPONENTS: Joel Bruce Douglas; James W. Gilliam, Jr.; Dennis D. Resh; Laurence F. 
Liebenbaum; Carmen Vigil; Clayton Lee; Keith M. Rozanski; Sara Hersh; Peter Osinoff; Tamar 
Karaguezian 
 
STATEMENT OF REASONS 
 
Existing Law: Appellate court imposition of attorney fees on finding the appeal “frivolous” is 
often arbitrary and capricious, with the guidelines outlined by the Supreme Court practiced in the 
breach by ambush and with virtual impunity. Existing law provides little protection against 
monetary sanctions being improperly imposed against counsel, advancing innovative arguments 
and/or unpopular clients or causes, on the summary finding the appeal is meritless. This creates a 
chilling effect on appellate advocacy and legal representation for unpopular clients and causes. It 
stifles questioning and change, perpetuates rigid, stagnant or unfair rules, and promotes personal 
wimpishness of counsel if not mediocrity in the law. 
 
This Resolution: Assures allegations of frivolousness will be addressed as soon as practicable in 
the appellate process. Procedural remedies check the posturing and distracting threats of 
opposing counsel, promoting focus on the issues presented. It provides procedural safeguards for 
determining frivolousness, emphasizing the rigorous guidelines and standards articulated in In re 
Marriage of Flaherty (1980) 31 Cal.3d 637, 646-55, not always heeded. The finding requires 
objectivity and evidentiary proof, and a meaningful opportunity for the question to be vetted 
independently from the resolution of issues in the appeal. It minimizes against the Supreme 
Court’s concern of sanctions being arbitrarily and summarily imposed by an intolerant panel on a 
conclusory characterization that the position lacks merit—with the resultant chilling effect on 
thoughtful advocacy which may challenge conventional thinking, urge change or entail 
representation of unpopular clients or causes. 
 
The Problem: In its decision, In re Marriage of Flaherty, the Supreme Court presented cogent 
concerns over imposing fees for appeals characterized as meritless. These fees can be imposing. 
The threat alone tends to create a chilling effect on a citizen’s access to the courts and legal 
representation, zealous and heady lawyering, and advocacy for indicated changes in the law. 
Some courts intolerantly confuse what they conclude to be “meritless” for frivolousness, and 
justify sanctions with conclusory analysis and no consideration that counsel was acting in a good 
faith belief in the arguments and in an absence of evidence of bad faith tactics. Often sanctions 
occur by ambush at the same time counsel is attempting to defend the arguments on the merits 
against a hostile court, assuming the court is not altogether cryptic about it. Certain appellate 
panels are quicker to apply Rule 8.276 sanctions for “frivolous” appeals than others, seemingly 
reflective of their personal and often unempathic reaction to the side they reject. Sometime this is 
a function of the justices’ undue reliance on the research attorney’s summarization of the briefs 
and casting of the issues for the bench memorandum, rather than personal review of the briefs 
and transcript. The attorney fee award can be substantial, and the impact a finding of 
“frivolousness” has on the reputation of counsel— even if acting in good faith, being careful, 
competent and thoughtful—irreparable. Worse, once imposed, such decisions rarely receive 
meaningful oversight, especially when rendered in unpublished decisions. When counsel faces 
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personal jeopardy for advocacy, the legal system is undermined. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Joel Bruce Douglas, Bonne, Bridges, Mueller, 
O’Keefe & Nichols, Professional Corporation, 3699 Wilshire Boulevard, Tenth Floor, Los 
Angeles, CA 90010, voice 213-738-5834; fax 213-738-5888; jdouglas@bonnebridges.com 
 
RESPONSIBLE FLOOR DELEGATE: Joel Bruce Douglas 
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RESOLUTION 02-03-2007 
 

DIGEST 
Judicial Officers: Post-Appeal Peremptory Challenge 
Amends Code of Civil Procedure section 170.6 to expand the availability of peremptory 
challenges after a reversal on appeal. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedures section 170.6 to expand the availability of 
peremptory challenges after a reversal on appeal.  This resolution should be approved in 
principle because it would allow peremptory challenges not just when the reversed judge is 
assigned to conduct a new trial on remand, but also when the judge will be required to make 
findings of facts or otherwise exercise discretion. 
 
Peremptory challenges upon remand after appeal are intended to eliminate the possibility that a 
trial judge may harbor bias or resentment against a party that obtained a reversal of that judge’s 
ruling.  Existing law allows a party to file a peremptory challenge within 60 days of remand if 
the reversed judge is assigned to conduct a “new trial.”  What constitutes a “new trial” has led to 
much confusion.  In criminal cases, “new trial” means just that – an entirely new trial – rather 
than a remand for resentencing. (Peracchi v. Superior Court (2003) 30 Cal.4th 1245.) In a civil 
case, however, a “new trial” is any consideration by the trial court that would result in a 
termination of the proceedings or otherwise addresses the merits of the case.  (Burdusis v. 
Superior Court (2004) 133 Cal.App.4th 88.)  Examples of such matters are summary judgment 
motions, anti-SLAPP motions, and bench trials.  (Geddes v. Superior Court (2005) 126 
Cal.App.4th 417, 424.)  In practice, however, it has been difficult for trial courts to determine 
whether the matters they are considering on remand are in the nature of “new trials” or not. 
 
The prevailing case law creates a concern that a judge who is reversed on appeal may later be 
ruling on significant factual and legal matters aside from just the conduct of a new trial.  If there 
is any chance a judge reversed on appeal will address such matters following an appeal, the 
opportunity for peremptory challenge should be provided. 
 
Without the change proposed in this resolution, counsel who believes that the trial judge will 
harbor a bias as a result of a successful appeal is put into the untenable position of making a 
claim of bias to that same judge immediately following the reversal.  Furthermore, it may not be 
clear until after reversal that the trial judge is biased.  Although judges make every effort to 
remain unbiased even in the face of a reversal, judges naturally may not be able to totally detach 
themselves from being reversed.  It is unfair to either party in the action to have to demonstrate 
bias, or the appearance of bias, or to have the losing party in the appeal worry about whether the 
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judge will bend over backwards to avoid being reversed again.  This resolution will give each 
party the easy remedy of a peremptory challenge in situations beyond just a new trial. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 170.6 of the Code of Civil Procedure to read as 
follows: 

§170.6.   1 
 (a)(1)  No judge, court commissioner, or referee of any superior court of the State of 2 
California shall try any civil or criminal action or special proceeding of any kind or 3 
character nor hear any matter therein that involves a contested issue of law or fact when it 4 
shall be established as hereinafter provided that the judge or court commissioner is 5 
prejudiced against any party or attorney or the interest of any party or attorney appearing in 6 
the action or proceeding. 7 
 (2)(A)  Any party to or any attorney appearing in any action or proceeding may 8 
establish this prejudice by an oral or written motion without notice supported by affidavit or 9 
declaration under penalty of perjury or an oral statement under oath that the judge, court 10 
commissioner, or referee before whom the action or proceeding is pending or to whom it is 11 
assigned is prejudiced against any party or attorney or the interest of the party or attorney so 12 
that the party or attorney cannot or believes that he or she cannot have a fair and impartial 13 
trial or hearing before the judge, court commissioner, or referee.  Where the judge, other 14 
than a judge assigned to the case for all purposes, court commissioner, or referee assigned to 15 
or who is scheduled to try the cause or hear the matter is known at least 10 days before the 16 
date set for trial or hearing, the motion shall be made at least 5 days before that date.  If 17 
directed to the trial of a cause where there is a master calendar, the motion shall be made to 18 
the judge supervising the master calendar not later than the time the cause is assigned for 19 
trial.  If directed to the trial of a cause that has been assigned to a judge for all purposes, the 20 
motion shall be made to the assigned judge or to the presiding judge by a party within 10 21 
days after notice of the all purpose assignment, or if the party has not yet appeared in the 22 
action, then within 10 days after the appearance.  If the court in which the action is pending 23 
is authorized to have no more than one judge and the motion claims that the duly elected or 24 
appointed judge of that court is prejudiced, the motion shall be made before the expiration of 25 
30 days from the date of the first appearance in the action of the party who is making the 26 
motion or whose attorney is making the motion.  In no event shall any judge, court 27 
commissioner, or referee entertain the motion if it be made after the drawing of the name of 28 
the first juror, or if there be no jury, after the making of an opening statement by counsel for 29 
plaintiff, or if there is no opening statement by counsel for plaintiff, then after swearing in 30 
the first witness or the giving of any evidence or after trial of the cause has otherwise 31 
commenced.  If the motion is directed to a hearing (other than the trial of a cause), the 32 
motion shall be made not later than the commencement of the hearing.  In the case of trials 33 
or hearings not herein specifically provided for, the procedure herein specified shall be 34 
followed as nearly as may be.  The fact that a judge, court commissioner, or referee has 35 
presided at or acted in connection with a pretrial conference or other hearing, proceeding, or 36 
motion prior to trial and not involving a determination of contested fact issues relating to the 37 
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merits shall not preclude the later making of the motion provided for herein at the time and 38 
in the manner hereinbefore provided. 39 
A motion under this paragraph may be made following reversal on appeal of a trial court's 40 
decision, or following reversal on appeal of a trial court's final judgment, if the trial judge in 41 
the prior proceeding is assigned to conduct a new trial on the matter. Notwithstanding 42 
paragraph (3), the party who filed the appeal that resulted in the reversal of a final judgment 43 
of a trial court may make a motion under this section regardless of whether that party or side 44 
has previously done so.  The motion shall be made within 60 days after the party or the 45 
party's attorney has been notified of the assignment.     46 
 (B)  A party may make a motion under this section regardless of whether that party 47 
or that party’s side has previously done so, if: (i) an order or judgment of the trial court has 48 
been reviewed by an appellate court by appeal or writ, (ii) the disposition directed by the 49 
appellate court is a reversal in an appeal or the equivalent of a reversal in a writ matter, and 50 
(iii) a judge whose order or judgment was reversed is assigned in the same case, including a 51 
consolidated case, to conduct any proceeding involving finding facts or exercising 52 
discretion.  The trial court’s vacation of its order or judgment and entry of a different order 53 
or judgment in response to an alternative writ or a notice given pursuant to the procedure 54 
described in Palma v. U.S. Industrial Fasteners, Inc. (1984) 36 Cal.3d 171 is the equivalent 55 
of a reversal for the purpose of this subdivision.    56 
 (3)  If the motion is duly presented and the affidavit or declaration under penalty of 57 
perjury is duly filed or an oral statement under oath is duly made, thereupon and without any 58 
further act or proof, the judge supervising the master calendar, if any, shall assign some 59 
other judge, court commissioner, or referee to try the cause or hear the matter.  In other 60 
cases, the trial of the cause or the hearing of the matter shall be assigned or transferred to 61 
another judge, court commissioner, or referee of the court in which the trial or matter is 62 
pending or, if there is no other judge, court commissioner, or referee of the court in which 63 
the trial or matter is pending, the Chair of the Judicial Council shall assign some other judge, 64 
court commissioner, or referee to try the cause or hear the matter as promptly as possible.  65 
Except as provided in this section, no party or attorney shall be permitted to make more than 66 
one such motion in any one action or special proceeding pursuant to this section; and in 67 
actions or special proceedings where there may be more than one plaintiff or similar party or 68 
more than one defendant or similar party appearing in the action or special proceeding, only 69 
one motion for each side may be made in any one action or special proceeding. 70 
 (4)  Unless required for the convenience of the court or unless good cause is shown, 71 
a continuance of the trial or hearing shall not be granted by reason of the making of a motion 72 
under this section. If a continuance is granted, the cause or matter shall be continued from 73 
day to day or for other limited periods upon the trial or other calendar and shall be 74 
reassigned or transferred for trial or hearing as promptly as possible. 75 
(5)  Any affidavit filed pursuant to this section shall be in substantially the following form:   76 
                    (Here set forth court and cause) 77 
State of California,              PEREMPTORY CHALLENGE 78 
County of __________        ss. 79 
 80 
_______, being duly sworn, deposes and says:  That he or she is a party (or attorney for a 81 
party) to the within action (or special proceeding).  That _____ the judge, court 82 
commissioner, or referee before whom the trial of the (or a hearing in the) aforesaid action 83 
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(or special proceeding) is pending (or to whom it is assigned) is prejudiced against the party 84 
(or his or her attorney) or the interest of the party (or his or her attorney) so that affiant 85 
cannot or believes that he or she cannot have a fair and impartial trial or hearing before the 86 
judge, court commissioner, or referee. 87 
      ___________________________ 88 
 Subscribed and sworn to before me this ____ day of ____, 20__. 89 
  (Clerk or notary public or other officer administering oath) 90 
 (6)  Any oral statement under oath or declaration under penalty of perjury made 91 
pursuant to this section shall include substantially the same contents as the affidavit above. 92 
 (b)  Nothing in this section shall affect or limit Section 170 or Title 4 (commencing 93 
with Section 392) of Part 2, and this section shall be construed as cumulative thereto. 94 
 (c)  If any provision of this section or the application to any person or circumstance 95 
is held invalid, that invalidity shall not affect other provisions or applications of the section 96 
that can be given effect without the invalid provision or application and to this end the 97 
provisions of this section are declared to be severable.98 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: San Diego County Bar Association 

STATEMENT OF REASONS 

Existing Law:  Provides that after a reversal on appeal, any party to the case may make a 
peremptory challenge if the judge who was reversed “is assigned to conduct a new trial.”  That 
paragraph of section 170.6, subdivision (a)(2) was adopted by chapter 715 of the Statutes of 
1985 based on a resolution adopted by the Conference of Delegates of the State Bar of 
California. 

This Resolution:  Expands the availability of a peremptory challenge after a reversal on appeal 
whenever the reversed judge will have the power to find fact or exercise discretion.  The 
resolution also codifies case law providing that a writ compelling the court to vacate an order and 
enter a different order is the equivalent of a reversal.  (Overton v. Superior Court (1994) 22 
Cal.App.4th 112.) 

The Problem:  As originally envisioned by the Conference, the post-reversal peremptory 
challenge would allow a party who already had exercised a peremptory challenge to remove a 
judge who had been reversed if that judge was reassigned to the case to do something important.  
In Peracchi v. Superior Court (2003) 30 Cal.4th 1245, the court instead construed “new trial” in 
criminal cases narrowly to mean only a literal new trial as defined by Code of Civil Procedure 
section 656.  Basically, Peracchi limited the post-reversal challenge to situations in which a 
court would make a new factual determination on a subject as to which it had previously made a 
factual determination.  In Bardusis v. Superior Court (2004) 133 Cal.App.4th 88, the court 
substantially applied the same principle to civil cases. 

A peremptory challenge after appeal is a remedy for judges who: (a) cannot stand to be reversed 
and may exercise their wrath against any party involved in a reversal; (b) cannot or will not 
consider matters of the truth or ultimate justice of a case freshly after being instructed by an 
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appellate court; and (c) in a particular case cannot overcome offense they have taken at 
occurrences in the trial or appellate process.  Anyone who has served in more than a handful of 
cases after reversals knows that such a remedy is occasionally needed.  Contrary to comments in 
Peracchi and Bardusis, the option to ask the appellate court to direct assignment to a new judge 
(Code Civ. Proc., § 170.1, subd. (c)) is not effective for the problems addressed by Code of Civil 
Procedure section 170.6.  A request under Code of Civil Procedure section 170.1(c) requires 
demonstrating bias or misconduct before the appellate court’s action, and a failed request under 
that section likely will make a touchy judge even worse. 

In the balance of fairness and efficiency, here the assurance of fairness should prevail.  In the 
balance between public confidence that justice is dispensed impartially and judicial distaste for 
peremptory disqualification, the need for public confidence should prevail. 

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Charles A. Bird; Luce, Forward, Hamilton & 
Scripps, LLP; 600 West Broadway, Suite 2600; San Diego, California, 92101.  (619) 699-2406 
voice, (619) 645-5360 fax, cbird@luce.com  

RESPONSIBLE FLOOR DELEGATE: Charles A. Bird 
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RESOLUTION 02-04-2007 
 

DIGEST 
Complex Citations: Simplify Laws, Statutes, Rules and Regulations 
Amends California Rules of Court, rule 3.113 to create a simplified system of citation for 
numerically complex authorities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Rules of Court, rule 3.113 to create a system of citation for 
numerically complex authorities.  This resolution should be disapproved because it does not go 
far enough to simplify the numbering system that has become too complex.  
 
The law is increasingly complex, and citing rules and statutes is becoming more difficult.  Not all 
litigants are trained as attorneys and not all attorneys remain sufficiently adept at dealing with 
our ever more complex systems.  Attempts to reorganize the Rules of Court, while well-
intentioned, have only further complicated their citation.  Most of the rules are now identified by 
three digits after the decimal point and many other rules, including rules for motions and 
mandatory settlement conferences, contain four digits after the decimal point.  It should be noted 
that the process this resolution is seeking to amend requires three post-decimal digits.  This has 
placed a burden on jurists and litigants not only faced with trying to memorize the new system, 
but also to be able to provide effectively the necessary citations.  The resolution does not go far 
enough to truly simplify the numbering system. 
 
This resolution provides for citations with only two digits following a decimal point and to round 
up to the next highest authority when eliminating insignificant digits.  To assume that pro per 
litigants or even attorneys understand the process of rounding-up only adds complexity to an 
otherwise complex system.  Adding another layer of thought processing, particularly as it relates 
to lawyers untrained in the concepts of arithmetic complexity, is asking too much of an already 
overburdened profession.  In addition, the resolution, by allowing citation to the full number of 
the authority if the citation includes an alphabetical recitation of the authority to ease the task of 
committing it to memory, adds alphabetic complexity to arithmetic complexity.  It is also too 
burdensome in oral argument to recite the number of statutes and rules with long numerical 
citations.  For example Rule 1 (how to file an appeal) has now become Rule 8.100.  Rule 17 
(grace period for late filing) is now Rule 8.220.  When will it end? 
 
There is an absolute need for the practice of law to become simplified and this resolution is one 
step in that direction, but does not go far enough.  Single digits must be the goal. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend California Rules of Court, rule 3.1113, to read as follows: 
 

Rule 3.1113.   1 
  [Subdivisions (a) through (h) remain unchanged.] 2 

(i) Use of California Style Manual 3 
(1) Except as set forth in subparagraph (2), aA memorandum must follow the style 4 

prescribed by either the California Style Manual or The Bluebook: Uniform System of 5 
Citation, at the option of the party filing the document. The same style must be used 6 
consistently throughout the memorandum. 7 
  (2) With respect to any law, statute, rule, or regulation designated by a number that 8 
contains multiple digits following a decimal point, only two such digits shall be considered 9 
significant. 10 

(A) Citation to any law, statute, rule, or regulation need only include the significant 11 
digits after the decimal point, irrespective of the number of digits actually following the 12 
decimal point. 13 

(B) When insignificant digits are omitted from citation pursuant to subparagraph (A), 14 
the citation shall be rounded to the hundredths place if less than the next highest statute or 15 
rule, or if greater than, to the next highest statute or rule.   16 

(C) In lieu of the provisions of subparagraphs (A) and (B), the entire citation may be 17 
used, provided it is spelled out alphabetically in addition to numerically.   18 

[Subdivisions (j) through (n) remain unchanged.]19 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Requires citation to the entire law, statute, rule, or regulation irrespective of how 
complex its numeration is. 
 
This Resolution: Would create an easier system of citation for complex authorities.  It would 
ease the burden on jurists and litigants by requiring citation to only two digits after the decimal 
point when referring to any statute or rule, and allow rounding to the next highest authority when 
eliminating insignificant digits.  The resolution would also continue to allow citation to the full 
number of the authority so long as the citation includes an alphabetical recitation of the authority 
to ease the task of committing it to memory.   
 
The Problem: In recent years, a tendency to number and renumber statutes and rules in a well-
organized manner has resulted in an ever increasing number of digits after the decimal point for 
an ever increasing number of authorities.   
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While the Sacramento County Bar Association applauds the efforts of the various committees of 
the AOC and Judicial Council for their exceptional work in reorganizing the Rules of Court into 
a more logical format, this type of numeration is exceedingly difficult to work with, much less 
memorize, and places an unfair burden on legal practitioners and jurists who must constantly 
refer back to the rules to ensure they are citing them correctly. For example, where a distraught 
losing party at trial previously only needed look to Rule 1 to determine how to file an appeal, the 
same litigant must now endure the additional stress of finding Rule 8.100 to ascertain how to 
perfect an appeal (and perhaps in the process risk the need for additional therapy than otherwise 
required from the loss at trial).  Likewise, the beloved old Rule No. 17 is now Rule 8.220, 
causing attorneys whose briefs are on the verge of being late to waste valuable preparation time 
to locate the rule to see exactly how much time the grace period is and when it is triggered.   
 
Most new rules are identified by at least three digits after the decimal point, and many, such as 
the rule requiring mandatory settlement conferences and most rules for motions, have gone from 
zero to four post-decimal digits (Rule 222 is new Rule 3.1380; see also e.g., new Chapter 3.).The 
burden on jurists and practitioners who are grappling with the complex task of memorizing the 
new numbers in the new numbering system is worthy of alleviation, especially when that burden 
disproportionately affects those with slowing memories.  Aside from the difficulty in locating the 
rules, recalling the number of relevant statutes or rules during oral argument is burdensome, the 
time to recite them in open court wastes precious court resources as other litigants must await 
their turn, and it unfairly taxes court reporters’ fingers. 
 
This problem is not limited to the Rules of Court, but exists wherever a statute or rule contains 
an excessively precise number of digits. 
  
IMPACT STATEMENT 
 
This resolution does not affects any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Michael J. Levy, 1001 I Street, Sacramento, 
CA 95814, voice 916-341-5193, fax 916-341-5199, e-mail mlevy@waterboards.ca.gov  
 
RESPONSIBLE FLOOR DELEGATE: Michael J. Levy 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
The author, who apparently suffers from keyboard fatigue, wants to truncate citations to 
decimalized statutes and rules so that, for example, CAL.R.CT. 3.1380 would be cited only as 
“3.13” and CAL. CIV. CODE § 1799.104 would be cited only as “1799.10.”  This resolution 
would render citations meaningless and add an unnecessary though challenging element to the 
work of members of the bench and bar as we scour our books and/or online resources in search 
of the appropriate statute or rule.  To place the proposal in personal terms, it would be like 
referring to the author solely as “Levy,” leaving it up to readers to conduct the research 
necessary to determine which of the three active lawyers in Sacramento named Levy he actually 
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is. While we applaud the author’s efforts to simplify our professional lives, this well-intentioned 
resolution is, alas, ill-conceived and should be unanimously disapproved on the consent calendar. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
While this Resolution vents the frustration felt by many who are confronted with the new format 
used in the Court Rules and elsewhere, it does not present a workable alternative.  The 
complexity of legal practice requires precise citations to applicable statutes and court rules.  It 
would not be workable to merely refer to authority located “somewhere near” to the applicable 
statute or court rule number. 
 
For example, citation to the Court Rule which is the subject of this resolution as Rule “3.11" 
would be extremely confusing and cause undue hardship on practitioners and jurists.  One would 
be forced to speculate which of the twenty-six (26) rules that fall under the designation of Rule 
“3.11" the party is relying upon to make his or her point. 
 
When preparing briefs and points and authorities wherein a statute or court rule will be referred 
to repeatedly, it is common to define the specific statute or court rule in the preamble to the 
document as being the”Statute” or the “Rule”, so that the number of the statute or court rule need 
not be repeated throughout the document.  This procedure eliminates the need to insert all of the 
numbers following the decimal point in each instance, but still retains the precision of the 
citation, and presents a better solution than this Resolution. 
 
The proposal require that the entire citation be spelled out alphabetically, in addition to 
numerically, is punitive in nature and represents an “overkill” to the objective of the Resolution. 
 
Resolution “Zero Two dash Zero Four dash Zero Seven” (02-04-07) should be summarily 
rejected as it will cause what the proponent hopes to avoid: undue complexity, additional stress 
and additional need of therapy for practitioners and jurists. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 

[WARNING: READ WITH TONGUE FIRMLY IN CHEEK] 
 
Rather than simplifying things, the proposed change to Rule 3.1113 creates the potential for 
increased confusion about precisely what law, statute, rule or regulation is being cited.  For 
example, if the Resolution were adopted, the following twenty-six (26) Rules would all be 
citable as “Rule 3.11” (i.e., two (2) places after the decimal point): 
 
Rule 3.110 Time for Service of Complaint, Cross-Complaint, and Response 
Rule 3.1100 Law & Motion, General Provisions, Application 
Rule 3.1103 Law & Motion, General Provisions, Law and motion defined 
Rule 3.1109 Law & Motion, General Provisions, Notice of determination of submitted matters 
Rule 3.1110 Law & Motion, Format of Motion Papers, General format 
Rule 3.1112 Law & Motion, Format of Motion Papers, Motions and other pleadings 
Rule 3.1113 Law & Motion, Format of Motion Papers, Memorandum 
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Rule 3.1114 Law & Motion, Format of Motion Papers, Applications, motions, and petitions 
not requiring a memorandum 
Rule 3.1115 Law & Motion, Format of Motion Papers, Declarations 
Rule 3.1116 Law & Motion, Format of Motion Papers, Deposition testimony as an exhibit 
Rule 3.1130 Provisional & Injunctive Relief, General Provisions, Bonds and undertakings 
Rule 3.1140 Provisional & Injunctive Relief, Writs, Lodging of record in administrative 
mandate cases 
Rule 3.1150 Provisional & Injunctive Relief, Injunctions, Preliminary injunctions and bonds 
Rule 3.1151 Provisional & Injunctive Relief, Injunctions, Requirements for injunction in 
certain cases 
Rule 3.1152 Provisional & Injunctive Relief, Injunctions, Civil harassment and workplace 
violence 
Rule 3.1153 Provisional & Injunctive Relief, Injunctions, Minors may appear without counsel 
to seek specified restraining orders 
Rule 3.1175 Provisional & Injunctive Relief, Receiverships, Ex parte application for 
appointment of receiver 
Rule 3.1176 Provisional & Injunctive Relief, Receiverships, Confirmation of ex parte 
appointment of receiver 
Rule 3.1177 Provisional & Injunctive Relief, Receiverships, Nomination of receivers 
Rule 3.1178 Provisional & Injunctive Relief, Receiverships, Amount of undertakings 
Rule 3.1179 Provisional & Injunctive Relief, Receiverships, The receiver 
Rule 3.1180 Provisional & Injunctive Relief, Receiverships, Employment of receiver 
Rule 3.1181 Provisional & Injunctive Relief, Receiverships, Receiver’s inventory 
Rule 3.1182 Provisional & Injunctive Relief, Receiverships, Monthly reports 
Rule 3.1183 Provisional & Injunctive Relief, Receiverships, Interim fees and objections 
Rule 3.1184 Provisional & Injunctive Relief, Receiverships, Receiver’s final account and 
report 
 
Instead of simplifying things, allowing attorneys to interchangeably cite these unrelated 
provisions would lead to more confusion. Second, the suggestion that only two (2) digits after 
the decimal point are “significant” is contradicted by the above example.  There is a substantive 
and significant difference between the citations in memoranda of law (Rule 3.1113) and the rules 
governing injunctions against civil harassment and workplace violence (Rule 3.1152), yet they 
would both be cited as “Rule 3.11.”   Third, “rounding up” numbers in citations to the nearest 
100th creates even more confusion.  This would result in Rule 3.1177 (Nomination of receivers) 
being rounded up to “Rule 3.12” – the same citation as Rules 3.1200 through 3.1207, which deal 
with ex parte applications for injunctions.   
 
As for the complaint that the numbering systems employed by the Legislature and 
Administrative Office of the Courts are overly complex for older practitioners, who are used to 
earlier and presumably simpler citations, the simple answer is that federal regulations already 
provide for such citations.  If the problem is lengthy post-decimal citations, the solution is to 
change the numbering system, not the method of citing it. 
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RESOLUTION 03-01-2007 
 
DIGEST 
Corrections:  Recommendations for Prison Reform 
Recommends the implementation of the recommendations of the Little Hoover Commission on 
Prison Reform. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends the implementation of the recommendations of the Little Hoover 
Commission on Prison Reform.  This resolution should be disapproved because it does not 
recommend the implementation of any specific legislation. 
 
The California prison system is in serious disarray.  The Little Hoover Commission has issued a 
very extensive report which criticizes current conditions, and makes modest and sensible 
suggestions for improvement.  Among other things, the Commission recommends that the 
Department of Corrections provide education and job training for inmates to prepare them for 
release; implement policies to re-integrate prisoners to the community once they are released; 
and appoint a commission to review and revise sentencing laws. 
 
Although these are laudable recommendations, the Commission did not set forth any specific 
legislative proposals.  Neither does this resolution.  Accordingly, the Conference is unable to 
make a reasonable recommendation as to what measures should be enacted into law.  (CDCBA 
Rules, art. II, § 9.)  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the 
California Legislature to adopt the recommendations of the Little Hoover Commission in their 
January 2007 report, Solving California's Corrections Crisis:  Time is Running Out. 
 
Proponent: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Current California law, specifically Penal Code §667(a), the three-strikes law, and 
the Determinate Sentencing Act of 1976, has led the state into a severe crisis in its correctional 
system. 
 
This Resolution: Urges the adoption of the recommendations of the Little Hoover Commission in 
their January 2007 report, Solving California's Corrections Crisis:  Time is Running Out. 
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The Problem: California’s correctional system is in crisis because prisons are seventy percent 
over capacity.  That overcrowding has led to deplorable and unconstitutional conditions for a 
majority of inmates.  The overcrowding is a direct result of California’s determinate sentencing 
law and the appetite of legislators and the public for increasingly long fixed sentences, 
exemplified by the three-strikes law.  
 
These deplorable and unconstitutional conditions led U.S. District Court Judge Thelton 
Henderson in July 2005 to place the medical system of the California Department of Corrections 
under a receiver.  The state faces a possible federal takeover of its entire correctional system in 
2007. 
 
The United States Supreme Court, in Cunningham v. California, No. 05-6551, found that 
“California’s determinate sentencing law… by placing sentence-elevating factfinding within the 
judge’s province, violates a defendant’s right to trial by jury safeguarded by the Sixth and 
Fourteenth Amendments.”  This decision could result in early release of thousands of inmates 
from California prisons. 
 
The solution for the crisis recommended by Gov. Schwarzenegger calls for additional state and 
county prison facilities, transferring inmates out-of-state and the establishment of a sentencing 
commission. 
 
The Little Hoover Commission, an independent state oversight agency, has issued a report in 
January 2007, Solving California's Corrections Crisis:  Time is Running Out 
(http://www.lhc.ca.gov/lhcdir/report185.html) with their recommendations for resolving this 
crisis.  Those recommendations are: 
 

 Implement a comprehensive strategy which should include the following reforms 
proposed by earlier commissions: 
• Change parole 
• Expand educational and vocational programs 
• Expand local punishment alternatives 
• Expand judicial discretion 
• Establish corrections interagency task force 
• If the state is unwilling to implement these reforms, prison management should be 

turned over to an independent board.  This board would: 
o be an independent entity with members appointed by Governor and legislative 

leaders 
o have authority to enact criminal policies that become law unless rejected by 

Governor or two-thirds of the legislature 
 

 The state should immediately implement evidence-based policies to reduce overcrowding 
and hold offenders accountable: 
• Change parole, specifically waiving post-release supervision for low-risk offenders 

with no history of violence 
• Try offenders who commit new crimes 
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• Shift post-release supervision to communities 
• Expand programs that reduce recidivism 
• Expand local capacity including jail space, drug treatment programs, day reporting 

centers and other locally-based punishment options 
• Expand the roll of judges 
• Establish a sentencing commission 

 
The recommendations of the Little Hoover Commission are more cost-effective and more likely 
to resolve the long-term problems of California’s correctional system than the proposal of Gov. 
Schwarzenegger to expand prisons and transfer inmates.  These recommendations should be 
adopted. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR: Richard P. Koch, 760 Market Street, #524, San Francisco, CA 94102, voice 415-397-
1060, fax 415-397-3077, email message: rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch  
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RESOLUTION 03-02-2007 
 
 

DIGEST 
Tasers:  Police Training and Restrictions on Use 
Amends Penal Code section 835 and adds Penal Code section 13514.6 to mandate training and to 
restrict the use of tasers by peace officers. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 835 of the Penal Code and to add section 13514.6 of 
the Penal Code, to read as follows: 
 

§835 1 
(a) An arrest is made by an actual restraint of the person, or by submission to the 2 

custody of an officer. The person arrested may be subjected to such restraint as is reasonable 3 
for his arrest and detention. 4 

(b) A peace officer, or a person acting in a peace officer's presence and at the 5 
officer's direction, is justified in using a Taser and similar weapons designed to temporarily 6 
incapacitate a person against another person only if the officer or person is in fear of 7 
imminent danger of death or great bodily harm. 8 
 9 
§13514.6 10 

(a) By July 1, 2008, the Commission on Peace Officer Standards and Training, using 11 
available funding, shall develop a course to be made available to all law enforcement 12 
agencies in California on the use of Tasers and similar weapons designed to temporarily 13 
incapacitate a person.  The course shall include information on the proper use of such 14 
weapons and the circumstances under which they can be deployed.  In developing the 15 
course, the commission shall consult subject-matter experts which may include, but must not 16 
limited to, manufacturers of Tasers and similar weapons.   17 

(b) Every state law enforcement agency, and every local law enforcement agency 18 
must provide the course to its peace officers.19 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Current California law does not provide any guidance to law enforcement in the 
use of Taser guns. 
 
This Resolution: Would permit the use of Taser weapons only if the officer or person is in fear of 
imminent danger of death or great bodily harm rather than as a means to subdue a person who 
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may disobey police commands.  It would require mandatory training in the use of Taser 
weapons. 
 
The Problem: A Taser gun is a hand-held gun that fires a projectile up to a range of 30 feet.  The 
projectile is an electrode connected by wires to the gun and uses a high-voltage, low-amperage 
current to induce temporary paralysis.  It is used by police throughout California as a way of 
subduing people who do not respond to police commands and is considered to be an alternative 
to the use of force. 
 
Despite the intention of using Tasers as an alternative to force, many incidents of use around the 
nation, and in California, have resulted in serious injury or death for people shocked by a Taser.  
An investigative article in the Arizona Republic dated October 12, 2004 identified 73 incidents 
from September, 1999 to October, 2004 in which a person shocked by a Taser had died shortly 
after.  Nine deaths occurred in California.  One of those included a six-month old fetus whose 
mother was subjected to a Taser shock in Chula Vista. 
 
The American Civil Liberties Union of Northern California completed a study of Taser use 
throughout northern and central California in September, 2005.  That study showed the death rate 
after a Taser shock had risen dramatically to 148 since the Arizona Republic investigation.  Most 
of those deaths occurred between 2004 and 2005, including an additional fifteen deaths in 
California.  In many cases, people received multiple Taser shocks.   
 
California coroners have identified Taser use as a contributing cause of death in at least two 
cases, one involving a 30-year old man in San Mateo County on January 2, 2005 and a second 
involving a 38-year old man in Santa Clara County on November 18, 2005. 
 
Many incidents of Taser use show that police use these weapons in cases where they are not an 
alternative to deadly force.  Two egregious examples from around the country include using a 
Taser in Santa Rosa on an helpless18-year old man in a wheelchair and a six-year old in Florida. 
 
The ACLU study also showed that, despite the rising rate of injury and death, only four of 79 
northern California police departments had developed their own training materials where all the 
others relied on training materials from the manufacturer, Taser International. 
 
Only four departments had policies advising against the use of multiple shocks.  Even though 
Taser International itself recommends against the use of Tasers on pregnant women, only 23 
departments prohibit that use. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR: Richard P. Koch, 760 Market Street, #524, San Francisco, CA 94102, voice 415-397-
1060, fax 415-397-3077, email message: rpkoch1@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard P. Koch  
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RESOLUTION 03-03-2007 
 

DIGEST 
Elections: Qualifications to Register to Vote 
Amends the Constitution of the State of California, article II, section 4 to permit paroled felons 
to vote. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends the Constitution of the State of California, article II, section 4 to permit 
paroled felons to vote.  This resolution should be approved in principle because it would help to 
better assimilate those on parole back into society. 
 
Paroled felons face the constant struggle of being rehabilitated back into society.  Giving greater 
opportunities for those on parole to participate in activities available to all citizens can give 
parolees the confidence to fit better into society. Being able to vote and have a voice in our 
democratic society can go far to parolee’s reintegration into normal life.  Moreover, those who 
play a role by participating in our democratic society are more likely to be law-abiding citizens. 
 
Voting is the most fundamental right we have as citizens.  Thirteen states and the District of 
Columbia allow voting by those on parole.  Four other states go further and allow prisoners to 
vote.  Yet, the United States, as a whole, has one of the lowest voting percentages among the 
world’s democracies.  The present system in California disenfranchises over 122,000 people who 
are on parole, of which over two-thirds are minorities. (California Department of Corrections and 
Rehabilitation, Offender Information Services Branch, Estimates and Statistical Analysis Unit 
Report of March, 2007.)  This resolution would open up voting opportunities for more people 
who are now disenfranchised, and would foster the goal of rehabilitating former prisoners back 
into society.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend the Constitution of the State of California,  Article II, Section 
4 as follows: 
 

Article II, Section 4  1 
The Legislature shall prohibit improper practices that affect elections and shall provide for 2 
the disqualification of electors while mentally incompetent or imprisoned or on parole for 3 
the conviction of a felony.4 

 
(Proposed new language underlined; language to be deleted stricken.) 



03-03-2 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The California Constitution prohibits all persons while mentally incompetent or 
imprisoned or on parole for the conviction of a felony, from voting. 
  
This Resolution: Would permit convicted felons in California who have served their time in 
prison but remain on parole, to vote. 
 
The Problem: Current California law disenfranchises a significant segment of our society.  
Persons who have completed their prison sentences and been released into society to work and 
participate in family life, are denied the right to vote until their long periods of parole are 
completed.   
 
Election laws vary enormously from state to state:  three states have no disfranchisement for 
felony convictions (prisoners may vote); 13 states and the District of Columbia restore voting 
rights after release from prison. Thus 17 other states and the District of Columbia, enfranchise a 
larger percentage of their population than California.   
 
Exercising the right to vote is the means by which each of us, as citizens in a free society, 
preserve all our other rights.   California’s denial of the franchise for extended periods of parole, 
precludes those persons who are trying to rehabilitate themselves from full participation in public 
life.  To restore the franchise would be to encourage rehabilitation, as the individuals would feel 
invested in a government that represents them. A greater focus on rehabilitation might lead to a 
reduction in crime.   
 
The racial disparity in disenfranchisement is clear.  California had approximately 115,000 
persons on parole in 2005.  According to the California Department of Corrections and 
Rehabilitation, approximately 25% of the male parolees are Black and 40% are Hispanic.  
www.corr.ca.gov/ ReportsResearch/ OffenderInfoServices/ Annual/CalPris/ CALPRISd2005.pdf  
Based on U.S. Census data, in California, approximately 4.4% of Black and 1.2% of Hispanic 
voters are disenfranchised by current law.  Only 0.6% of non-Black or non-Hispanic voters are 
disenfranchised by current law. http://quickfacts.census.gov/qfd/states/06000.html  In California, 
a state where racial and ethnic minorities are becoming the majority population, our franchise 
laws discriminate against minorities.  
 
Disenfranchising minority communities has political consequences.  Disenfranchising any 
segment of the population impacts government.  Disenfranchising persons who have been or are 
being rehabilitated denies a right of citizenship.  Issues of importance to these communities are 
less likely to be addressed by elected officials.  Candidates that do address issues of importance 
to the minority communities, are less likely to be elected.   
 
IMPACT STATEMENT 
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This resolution affects California Election Code section 2101 which would need amending to 
permit a person on parole for a felony to register to vote. 
 
AUTHOR AND PERMANENT CONTACT: Joan A. Jernegan, Sacramento Superior Court, 720 
Ninth Street, Sacramento, California 95814 (916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan 
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RESOLUTION 03-04-2007 
 
DIGEST 
Elections: Qualifications to Register to Vote 
Amends Elections Code section 2101 to permit paroled felons to vote. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Elections Code section 2101 to permit paroled felons to vote.  This 
resolution should be approved in principle because it would help to better assimilate those on 
parole back into society. 
 
Paroled felons face the constant struggle of being rehabilitated back into society.  Giving greater 
opportunities for those on parole to participate in activities available to all citizens can give 
parolees the confidence to fit better into society. Being able to vote and have a voice in our 
democratic society can go far to parolee’s reintegration into normal life.  Moreover, those who 
play a role by participating in our democratic society are more likely to be law-abiding citizens. 
 
Voting is the most fundamental right we have as citizens.  Thirteen states and the District of 
Columbia allow voting by those on parole.  Four other states go further and allow prisoners to 
vote.  Yet, the United States, as a whole, has one of the lowest voting percentages among the 
world’s democracies.  The present system in California disenfranchises over 122,000 people who 
are on parole, of which over two-thirds are minorities. (California Department of Corrections and 
Rehabilitation, Offender Information Services Branch, Estimates and Statistical Analysis Unit 
Report of March, 2007.)  This resolution would open up voting opportunities for more people 
who are now disenfranchised, and would foster the goal of rehabilitating former prisoners back 
into society.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend the California Election Code section 2101 as follows: 
 

§2101 1 
A person entitled to register to vote shall be a United States citizen, a resident of California, 2 
not in prison or on parole for the conviction of a felony, and at least 18 years of age at the 3 
time of the next election.4 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Sacramento County Bar Association 
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STATEMENT OF REASONS 
 
Existing Law: The California Constitution, and Elections Code section 2101, prohibits all 
persons while mentally incompetent or imprisoned or on parole for the conviction of a felony, 
from voting. 
  
This Resolution: Would permit convicted felons in California who have served their time in 
prison but remain on parole, to vote. 
 
The Problem: Current California law disenfranchises a significant segment of our society.  
Persons who have completed their prison sentences and been released into society to work and 
participate in family life, are denied the right to vote until their long periods of parole are 
completed.   
 
Election laws vary enormously from state to state:  three states have no disfranchisement for 
felony convictions (prisoners may vote); 13 states and the District of Columbia restore voting 
rights after release from prison. Thus 17 other states and the District of Columbia, enfranchise a 
larger percentage of their population than California.   
 
Exercising the right to vote is the means by which each of us, as citizens in a free society, 
preserve all our other rights.   California’s denial of the franchise for extended periods of parole, 
precludes those persons who are trying to rehabilitate themselves from full participation in public 
life.  To restore the franchise would be to encourage rehabilitation, as the individuals would feel 
invested in a government that represents them. A greater focus on rehabilitation might lead to a 
reduction in crime.   
 
The racial disparity in disenfranchisement is clear.  California had approximately 115,000 
persons on parole in 2005.  According to the California Department of Corrections and 
Rehabilitation, approximately 25% of the male parolees are Black and 40% are Hispanic.  
www.corr.ca.gov/ ReportsResearch/ OffenderInfoServices/ Annual/CalPris/ CALPRISd2005.pdf  
Based on U.S. Census data, in California, approximately 4.4% of Black and 1.2% of Hispanic 
voters are disenfranchised by current law.  Only 0.6% of non-Black or non-Hispanic voters are 
disenfranchised by current law. http://quickfacts.census.gov/qfd/states/06000.html  In California, 
a state where racial and ethnic minorities are becoming the majority population, our franchise 
laws discriminate against minorities.  
 
Disenfranchising minority communities has political consequences.  Disenfranchising any 
segment of the population impacts government.  Disenfranchising persons who have been or are 
being rehabilitated denies a right of citizenship.  Issues of importance to these communities are 
less likely to be addressed by elected officials.  Candidates that do address issues of importance 
to the minority communities, are less likely to be elected.   
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IMPACT STATEMENT 
 
This resolution requires the amendment of California Constitution Article II, Section 4 to read: 
“The Legislature shall prohibit improper practices that affect elections and shall provide for the 
disqualification of electors while mentally incompetent or imprisoned or on parole for the 
conviction of a felony.” 
 
AUTHOR AND PERMANENT CONTACT: Joan A. Jernegan, Sacramento Superior Court, 720 
Ninth Street, Sacramento, California 95814 (916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan 
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RESOLUTION 03-05-2007 
 
DIGEST 
Controlled Substances:  Transportation for Personal Use 
Amends Health and Safety Code section 11379 to allow transportation of a controlled substance 
for personal use to be punished as either a felony or a misdemeanor. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolutions amends Health and Safety Code section 11379 to allow transportation of 
controlled substances for personal use to be punished as either a felony or a misdemeanor.  This 
resolution should be approved in principle because it would bring the law into harmony with 
possession statutes. 
 
Presently, the possession of small amounts of controlled substances in amounts for personal use 
is a “wobbler” offense, punishable as either a felony or a misdemeanor.  (Health & Saf. Code, § 
11377.)  However, transportation of the same substance in the same amount (for example, in a 
personal vehicle) must be prosecuted as a felony.  (Health & Saf. Code, § 11379, subd. (a).)  This 
resolution removes an inequity in the law by placing the transportation of small amounts of drugs 
for personal use on the same footing as possession. 
 
Section 11379 was intended to prevent and punish the importation and trafficking of large 
amounts of controlled substances.  The proposed amendment to section 11379 would remove the 
inequity between the penalties for simple possession of drugs for personal use and the 
transportation of those same drugs, without affecting the objective of preventing and punishing 
large-scale trafficking. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code section 11379 as follows: 
 

§11379 1 
(a) Except as otherwise provided in subdivision (b) and (c) and in Article 7 2 

(commencing with Section 4211) of Chapter 9 of Division 2 of the Business and Professions 3 
Code, every person who transports, imports into this state, sells, furnishes, administers, or 4 
gives away, or offers to transport, import into this state, sell, furnish, administer, or give 5 
away, or attempts to import into this state or transport any controlled substance which is (1) 6 
classified in Schedule III, IV, or V and which is not a narcotic drug, except subdivision (g) 7 
of Section 11056, (2) specified in subdivision (d) of Section 11054, except paragraphs (13), 8 
(14), (15), (20), (21), (22), and (23) of subdivision (d), (3) specified in paragraph (11) of 9 
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subdivision (c) of Section 11056, (4) specified in paragraph (2) or (3) of subdivision (f) of 10 
Section 11054, or (5) specified in subdivision (d) or (e), except paragraph (3) of subdivision 11 
(e), or specified in subparagraph (A) of paragraph (1) of subdivision (f), of Section 11055, 12 
unless upon the prescription of a physician, dentist, podiatrist, or veterinarian, licensed to 13 
practice in this state, shall be punished by imprisonment in the state prison for a period of 14 
two, three, or four years. 15 

(b) Notwithstanding the penalty provisions of subdivision (a), any person who 16 
transports for sale any controlled substances specified in subdivision (a) within this state 17 
from one county to another noncontiguous county shall be punished by imprisonment in the 18 
state prison for three, six, or nine years. 19 

(c) Notwithstanding the penalty provisions of subdivision (a) and (b), any person 20 
who transports or offers to transport, any controlled substance specified in subdivision (a) 21 
intended for the personal use of the defendant shall be punished by imprisonment the county 22 
jail for a period not to exceed one year or in the state prison.  Any person convicted of this 23 
subdivision is not subject to the punishment described in section 11370.2 subd (c). 24 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild—L.A. Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: Unlawful transportation, importation, sale, or gift (furnishing) of various types of 
controlled substances, in any amount or of any of the multiplicity of types specified, is 
punishable only as a felony, no matter the type of substance or the amount thereof.  The 
punishment scheme, as presently constituted, does not distinguish between a person driving with 
a single Valium (without a lawful prescription) or a pound of methamphetamine.  Furthermore, 
those convicted under this section may be excluded from drug treatment pursuant to Penal Code 
section 1210.1.  The law was intended to prevent the importation and trafficking of large 
amounts of controlled substances.  This draft leaves those protections unchanged.   
 
This Resolution:  What this amendment to the statute would do was harmonize the possession of 
small amounts of controlled substances intended for the personal use of the defendant (Health 
and Safety Code section 11377) with the transportation for the personal use of the defendant of 
those same substances.  In essence, this change recognizes three things.  First, those that buy or 
use drugs have are no more or less criminal when they drive their drugs home than they are by 
possessing them at home or in other stationary locations.  Second, persons who transport their 
own illegal drugs intended solely for their personal use should not be subject to the 3 year 
enhancement that drug dealers and large scale traffickers are subject to (Health and Safety Code 
section 11370.2(c)).  Third, homeless drug users living out of their cars, or transporting drugs 
from location to location via shopping cart, are always subject to greater potential punishment 
and collateral consequences than those that have non-mobile locations to place controlled 
substances.   
 
The Problem: Defendants found with small amounts of controlled substances in their car are 
potentially subject to greater punishment than similarly situated defendants arrested while not in 
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transit, even when there is no nexus between the transportation and a greater harm to the 
community.  This resolution recognizes the difference between those that transport substances 
for their personal use and large scale drug traffickers, and fixes a punishment accordingly.   
 
What this amendment to the statute would do was harmonize the possession of small amounts of 
controlled substances intended for the personal use of the defendant (Health and Safety Code 
section 11377) with the transportation for the personal use of the defendant of those same 
substances.  In essence, this change recognizes three things.  First, those that buy or use drugs 
have are no more or less criminal when they drive their drugs home than they are by possessing 
them at home or in other stationary locations.  Second, persons who transport their own illegal 
drugs intended solely for their personal use should not be subject to the 3 year enhancement that 
drug dealers and large scale traffickers are subject to (Health and Safety Code section 
11370.2(c)).  Third, homeless drug users living out of their cars, or transporting drugs from 
location to location via shopping cart, are always subject to greater potential punishment and 
collateral consequences than those that have non-mobile locations to place controlled substances.   
 
In accordance with CDCBA rules, the National Lawyers Guild--L.A. Chapter timely offers this 
resolution for consideration. Consistent with traditional CDCBA practice, the Proponent reserves 
the right to timely withdraw or amend the resolution. 
 
 IMPACT STATEMENT 
  
This resolution does not affect any other statute, rule, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT: Jay Leiderman,  Law Offices of Jay 
Leiderman, 35 West Main Street, #B320, Ventura, CA 93001, telephone (805) 648-5700, 
facsimile (805) 641-1341, e-mail jayleiderman@peoplepc.com 
 
RESPONSIBLE FLOOR DELEGATE: Jay Leiderman  
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RESOLUTION 03-06-2007 
 
DIGEST 
Death Penalty: Elimination 
Amends Penal Code sections 37, 128, 190.2, 219, 4500 and Military and Veterans Code section 
1672 to eliminate the death penalty as a sentencing alternative in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to 04-02-2003, 04-03-2003, and 03-07-2004, all of which were approved in principle. 
 
Reasons:  
This resolution amends Penal Code sections 37, 128, 190.2, 219, 4500 and Military and Veterans 
Code section 1672 to eliminate the death penalty as a sentencing alternative in criminal cases.  
This resolution should be approved in principle because capital punishment carries a 
demonstrated serious risk of wrongful conviction, has failed to achieve any deterrent effect, 
devalues human life, and is inherently irrevocable and unfair. 
 
If our society values human life, this necessarily includes all people, including those who have 
committed criminal acts. The effect of capital punishment is to cheapen human life. 
 
According to the ACLU, more than 120 people in 25 states have been released from death row 
based on a determination of factual innocence, primarily due to scientific advances and DNA 
evidence.  There has been no study of the number of people that have been wrongfully put to 
death.  However, since the risk of executing innocents due to wrongful conviction cannot be 
eliminated, and given the obviously irrevocable nature of the punishment, executions should be 
halted. 
 
Other serious inequities exist in a capital punishment system.  Execution is allowed for a felony 
murder conviction (where death has resulted during the commission of a felony), which means 
that execution is permitted in cases where no intentional killing took place.  There are many 
examples of accomplice liability which could result in the execution of a person who had no 
intent to kill, such as a getaway driver. 
 
Moreover, scientific studies have consistently failed to find convincing evidence that the death 
penalty deters crime more effectively than other punishments. ". . . [I]t is not prudent to accept 
the hypothesis that capital punishment deters murder to a marginally greater extent than does the 
threat and application of the supposedly lesser punishment of life imprisonment."  (Roger Hood, 
The Death Penalty: A World-wide Perspective, Oxford, Clarendon Press, 3d ed. 2002, p. 230.) 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code Sections 37, 128, 190.2, 219, 4500, and Military 
and Veterans Code Section 1672 as follows: 
 

§37 1 
(a) Treason against this state consists only in levying war against it, adhering to its 2 

enemies, or giving them aid and comfort, and can be committed only by persons owing 3 
allegiance to the state. The punishment of treason shall be death or  life imprisonment 4 
without possibility of parole. The penalty shall be determined pursuant to Sections 190.3 and 5 
190.4. 6 

(b) Upon a trial for treason, the defendant cannot be convicted unless upon the 7 
testimony of two witnesses to the same overt act, or upon confession in open court; nor, 8 
except as provided in Sections 190.3 and 190.4, can evidence be admitted of an overt act not 9 
expressly charged in the indictment or information; nor can the defendant be convicted 10 
unless one or more overt acts be expressly alleged therein. 11 

 12 
§ 128.  13 

Every person who, by willful perjury or subornation of perjury procures the 14 
conviction and execution of any innocent person, is punishable by death or  life 15 
imprisonment without possibility of parole. The penalty shall be determined pursuant to 16 
Sections 190.3 and 190.4. 17 
 18 
§ 190.2.  19 

(a) The penalty for a defendant who is found guilty of murder in the first degree is 20 
death or imprisonment in the state prison for life without the possibility of parole if one or 21 
more of the following special circumstances has been found under Section 190.4 to be true: 22 

(1) The murder was intentional and carried out for financial gain. 23 
(2) The defendant was convicted previously of murder in the first or second degree. 24 

For the purpose of this paragraph, an offense committed in another jurisdiction, which if 25 
committed in California would be punishable as first or second degree murder, shall be 26 
deemed murder in the first or second degree. 27 

(3) The defendant, in this proceeding, has been convicted of more than one offense 28 
of murder in the first or second degree. 29 

(4) The murder was committed by means of a destructive device, bomb, or explosive 30 
planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the 31 
defendant knew, or reasonably should have known, that his or her act or acts would create a 32 
great risk of death to one or more human beings. 33 

(5) The murder was committed for the purpose of avoiding or preventing a lawful 34 
arrest, or perfecting or attempting to perfect, an escape from lawful custody. 35 
country of origin. 36 
 (6) The murder was committed by means of a destructive device, bomb, or explosive 37 
that the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed 38 
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or delievered, and the defendant knew, or reasonably should have known, that his or her act 39 
or acts would create a great risk of death to one or more human beings. 40 
 (7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31, 41 
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or 42 
830.12, who, while engaged in the course of the performance of his or her duties, was 43 
intentionally killed, and the defendant knew, or reasonably should have known, that the 44 
victim was a peace officer engaged in the performance of his or her duties; or the victim was 45 
a peace officer, as defined in the above-enumerated sections, or a former peace officer under 46 
any,of those sections, and was intentionally killed in retaliation for the performance of his or 47 
her official duties. 48 

(8) The victim was a federal law enforcement officer or agent who, while engaged in 49 
the course of the performance of his or her duties, was intentionally killed, and the defendant 50 
knew, or reasonably should have known, that the victim was a federal law enforcement 51 
officer or agent engaged in the performance of his or her duties; or the victim was a federal 52 
law enforcement officer or agent, and was intentionally killed in retaliation for the 53 
performance of his or her official duties. 54 

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in 55 
the course of the performance of his or her duties, was intentionally killed, and the defendant 56 
knew, or reasonably should have known, that the victim was a firefighter engaged in the 57 
performance of his or her duties. 58 

(10) The victim was a witness to a crime who was intentionally killed for the purpose 59 
of preventing his or her testimony in any criminal or juvenile proceeding, and the killing 60 
was not committed during the commission or attempted commission, of the crime to which 61 
he or she was a witness; or the victim was a witness to a crime and was intentionally killed 62 
in retaliation for his or her testimony in any criminal or juvenile proceeding. As used in this 63 
paragraph, "juvenile proceeding" means a proceeding brought pursuant to Section 602 or 64 
707 of the Welfare and Institutions Code. 65 

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or 66 
assistant prosecutor of any local or state prosecutor's office in this or any other state, or of a 67 
federal prosecutor's office, and the murder was intentionally carried out in retaliation for, or 68 
to prevent the performance of, the victim's official duties. 69 

(12) The victim was a judge or former judge of any court of record in the local, state, 70 
or federal system in this or any other state, and the murder was intentionally carried out in 71 
retaliation for, or to prevent the performance of, the victim's official duties. 72 

(13) The victim was an elected or appointed official or former official of the federal 73 
government, or of any local or state government of this or any other state, and the killing 74 
was intentionally carried out in retaliation for, or to prevent the performance of, the victim's 75 
official duties. 76 

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional 77 
depravity. As used in this section, the phrase "especially heinous, atrocious, or cruel, 78 
manifesting exceptional depravity" means a conscienceless or pitiless crime that is 79 
unnecessarily torturous to the victim. 80 

(15) The defendant intentionally killed the victim by means of lying in wait. 81 
(16) The victim was intentionally killed because of his or her race, color, religion, 82 
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(17) The murder was committed while the defendant was engaged in, or was an 83 
accomplice in, the commission of, attempted commission of, or the immediate flight after 84 
committing, or attempting to commit, the following felonies: 85 

(A) Robbery in violation of Section 211 or 212.5. 86 
(B) Kidnapping in violation of Section 207, 209, or 209.5. 87 
(C) Rape in violation of Section 261. 88 
(D) Sodomy in violation of Section 286. 89 
(E) The performance of a lewd or lascivious act upon the person of a child under the 90 

age of 14 years in violation of Section 288. 91 
(F) Oral copulation in violation of Section 288a. 92 
(G) Burglary in the first or second degree in violation of Section 460. 93 
(H) Arson in violation of subdivision (b) of Section 451. 94 
(I) Train wrecking in violation of Section 219. 95 
(J) Mayhem in violation of Section 203. 96 
(K) Rape by instrument in violation of Section 289. 97 
(L) Carjacking, as defined in Section 215. 98 
(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson 99 

in subparagraph (H), if there is specific intent to kill, it is only required that there be proof of 100 
the elements of those felonies. If so established, those two special circumstances are proven 101 
even if the felony of kidnaping or arson is committed primarily or solely for the purpose of 102 
facilitating the murder. 103 

(18) The murder was intentional and involved the infliction of torture. 104 
(19) The defendant intentionally killed the victim by the administration of poison. 105 
(20) The victim was a juror in any court of record in the local, state, or federal 106 

system in this or any other state, and the murder was intentionally carried out in retaliation 107 
for, or to prevent the performance of, the victim's official duties. 108 

(21) The murder was intentional and perpetrated by means of discharging a firearm 109 
from a motor vehicle, intentionally at another person or persons outside the vehicle with the 110 
intent to inflict DEATH. For purposes of this paragraph, "motor vehicle" means any vehicle 111 
as defined in Section 415 of the Vehicle Code. 112 

(22) The defendant intentionally killed the victim while the defendant was an active 113 
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the 114 
murder was carried out to further the activities of the criminal street gang. 115 

(b) Unless an intent to kill is specifically required under subdivision (a) for a special 116 
circumstance enumerated therein, an actual killer, as to whom the special circumstance has 117 
been found to be true under Section 190.4, need not have had any intent to kill at the time of 118 
the commission of the offense which is the basis of the special circumstance in order to 119 
suffer death or confinement in the state prison for life without the possibility of parole. 120 

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets, 121 
counsels, commands, induces, solicits, requests, or assists any actor in the commission of 122 
murder in the first degree shall be punished by death or imprisonment in the state prison for 123 
life without the possibility of parole if one or more of the special circumstances enumerated 124 
in subdivision (a) has been found to be true under Section 190.4. 125 

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with 126 
reckless indifference to human life and as a major participant, aids, abets, counsels, 127 
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commands, induces, solicits, requests, or assists in the commission of a felony enumerated 128 
in paragraph (17) of subdivision (a) which results in the DEATH of some person or persons, 129 
and who is found guilty of murder in the first degree therefor, shall be punished by death or 130 
imprisonment in the state prison for life without the possibility of parole if a special 131 
circumstance enumerated in paragraph (17) of subdivision (a) has been found to be true 132 
under Section 190.4. 133 

The penalty shall be determined as provided in this section and Sections 190.1, 134 
190.3, 190.4, and 190.5.  135 

 136 
§ 219.  137 

Every person who unlawfully throws out a switch, removes a rail, or places any 138 
obstruction on any railroad with the intention of derailing any passenger, freight or other 139 
train, car or engine and thus derails the same, or who unlawfully places any dynamite or 140 
other explosive material or any other obstruction upon or near the track of any railroad with 141 
the intention of blowing up or derailing any such train, car or engine and thus blows up or 142 
derails the same, or who unlawfully sets fire to any railroad bridge or trestle over which any 143 
such train, car or engine must pass with the intention of wrecking such train, car or engine, 144 
and thus wrecks the same, is guilty of a felony and punishable with death or imprisonment in 145 
the state prison for life without possibility of parole in cases where any person suffers death 146 
as a proximate result thereof, or imprisonment in the state prison for life with the possibility 147 
of parole, in cases where no person suffers DEATH as a proximate result thereof. The 148 
penalty shall be determined pursuant to Sections 190.3 and 190.4. 149 
 150 
§ 4500. 151 

Every person while undergoing a life sentence, who is sentenced to state prison 152 
within this state, and who, with malice aforethought, commits an assault upon the person of 153 
another with a deadly weapon or instrument, or by any means of force likely to produce 154 
great bodily injury is punishable with death or life imprisonment without possibility of 155 
parole. The penalty shall be determined pursuant to the provisions of Sections 190.3 and 156 
190.4; however, in cases in which the person subjected to such assault does not die within a 157 
year and a day after such assault as a proximate result thereof, the punishment shall be 158 
imprisonment in the state prison for life without the possibility of parole for nine years. 159 

For the purpose of computing the days elapsed between the commission of the 160 
assault and the DEATH of the person assaulted, the whole of the day on which the assault 161 
was committed shall be counted as the first day. 162 

Nothing in this section shall be construed to prohibit the application of this section 163 
when the assault was committed outside the walls of any prison if the person committing the 164 
assault was undergoing a life sentence and was serving a sentence to a state prison at the 165 
time of the commission of the assault and was not on parole, on probation, or released on 166 
bail pending an appeal. 167 
 168 
§  1672.  169 

Any person who is guilty of violating Section 1670 or 1671 is punishable as follows: 170 
(a) If his act or failure to act causes the death of any person, he is punishable by 171 

death or imprisonment in the state prison for life without possibility of parole. The penalty 172 
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shall be determined pursuant to the provisions of Sections 190.3 and 190.4 of the Penal 173 
Code. If the act or failure to act causes great bodily injury to any person, a person violating 174 
this section is punishable by life imprisonment without possibility of parole. 175 

(b) If his act or failure to act does not cause the death of, or great bodily injury to, 176 
any person, he is punishable by imprisonment in the state prison for not more than 20 years, 177 
or a fine of not more than ten thousand dollars ($ 10,000), or both. However, if such person 178 
so acts or so fails to act with the intent to hinder, delay, or interfere with the preparation of 179 
the United States or of any state for defense or for war, or with the prosecution of war by the 180 
United States, or with the rendering of assistance by the United States to any other nation in 181 
connection with the nation's defense, the minimum punishment shall be imprisonment in the 182 
state prison for not less than one year, and the maximum punishment shall be imprisonment 183 
in the state prison for not more than 20 years, or by a fine of not more than ten thousand 184 
dollars ($ 10,000), or both.185 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: The Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Current law allows persons convicted of certain specified crimes to be executed at 
the hands of the law. 
 
This Resolution: This resolution will eliminate State sponsored murder. 
 
The Problem: There are currently over four hundred people waiting to be executed in California. 
The death penalty has always been applied unevenly and freakishly. The death penalty is 
barbaric. It can never be applied fairly. There is no relief of law whatever is a penalty of death is 
executed unfairly, c.f. Penal Code 128. 
 
This body has always opposed the death penalty. It is suitable to renew our stand. 
 
IMPACT STATEMENT 
 
Many statutes and regulations implement the death penalty. Some of these are: 
 
CALIFORNIA PENAL CODE 
3605, 3600 et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 3602, 190, 190.3, 
190.2, 190etseq., 190, 190.3, 190.2, 1193, 1219, 1218,3700, 1218, 1018, 1286,987.9, 1193, 
1227, 1218, 1193, 190.3,3701 et seq., 1190.1, 190.4,859, 190.2, 1903, 1376, 3604, 190.5, 190.4, 
3605, 190.3, 128, 799, 3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 190.9, 190.3, 190.1, 
190.4, 1193, 190.8, 1240.1, 190.7. 1193, 3605, 190.1, 190.4, 3700.5 et seq., 1202a, 1170, 190.2, 
190.1, 190.4,790, 190.2. 190.1, 190.4, 1218,799, 15, 1243, 1227.5, 3700 et seq., 3705, 3706, 
190.9, 1218, 1227, 3600 et seq., 3704, 3605, 3700, 1193, 1227, 3605, 190.2, 3702, 1193, 1243, 
190.6, 190.8,4500, 190.3, 1240, 1239, 1254, 190.6 et seq, 190.4, 1270.5, 1286, 190.1, 190.3, 



03-06-7 

1240.1,2625, 3605, 1217, 190.3, 1240, 987, 987.9, 987 et seq., 1018, 686, 686.1, 190.9, 1285. 
3607, 3600 et seq, 1376, 1054.9, 3701 et seq., 3604, 1903, 1243, 1193, 1227, 1227.5 
 
GENERAL RULES OF COURT 
34, 36, 36.3, 36.1, 34, 36.2, 35.2, 36.1, 35.1, 34.1, 35.3, 34.2. 34.1, 35-35.2, 36.3, 34.0, 36, 
4.117, 76.3, 34.2, 11.7, 36.1, 36.2, 76.6, 36.1, 35.2, 35.1. 35.3, 34.2, 34, 34.2, 35.3, 
35,35.2,35.1,36.3,4.315 
 
All of these statutes and regulations will have to be repealed. 
 
AUTHOR AND PERMANENT CONTACT:   David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, (415) 957-1777 (fax), 
Bigelaw@ix.netcom.com 
 
RESPONSIBLE FLOOR DELEGATE:   David Michael Bigeleisen 
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RESOLUTION 03-07-2007 
 
DIGEST 
Prostitution:  Legalization 
Deletes Penal Code sections 647(b), 647f, 315, 316, 266(h), 653.20, 653.22, 653.23, and 653.24, 
amends Penal Code sections 647.1, 318, 266(i) and 11225, and adds Health and Safety Code 
section 429.13, to decriminalize prostitution and foster safer sex practices.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution deletes Penal Code sections 647(b), 647f, 315, 316, 266(h), 653.20, 653.22, 
653.23, and 653.24, amends Penal Code sections 647.1, 318, 266(i) and 11225, and adds Health 
and Safety Code section 429.13 to decriminalize prostitution and foster safer sex practices.  This 
resolution should be approved in principle because of the public health and safety benefits to 
those engaged in prostitution, their clients, and the public. 
 
Efforts to legislate “lifestyle” have a history of failure.  For example, Prohibition was just such a 
failure.  (U.S. Const., amend. XVIII (1919), repealed, amend. XXI (1933).) Instead, the subject 
behavior continues, though underground and therefore unregulated. 
 
Decriminalizing prostitution and establishing regulations for safer sex practices of those engaged 
in prostitution will have a positive impact on public health.  A 1993 study found no reported 
cases of prostitution-related HIV/AIDS in Nevada, where brothels may be licensed in certain 
counties.  (Albert, Warner, et. al., Condom Use among Female Commercial Sex Workers in 
Nevada’s Legal Brothels, Am. J. Pub. Health (Nov. 1995), 85(11):1514-1520.) 
 
Regulation of prostitution would also reduce violence and other associated criminal behavior.  
Because illegal prostitution occurs underground and without regulation, prostitutes are at 
increased risk of violent attacks from both customers and those who engage in other criminal 
activities generally associated with illegal prostitution.  Decriminalization will separate sexual 
behavior from these and other illegal activities. 
 
Legitimizing prostitution will allow those involved to benefit from labor rights available in other 
industries.  Moreover, revenue generated for the state will offset costs associated with health and 
licensing issues.  This resolution will keep intact all of the laws which prohibit forced 
prostitution as well as protection of children from same. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates recommends that legislation be sponsored to 
repeal Penal Code Sections 647(b), 647f, 315, 316, 266(h), 653.20, 653.22, 653.23, 653.24; to 
amend Penal Code Sections 647.1, 318, 266i, and 11225; and to add Health and Safety Code 
Section 429.13; to read as follows: 
 

§647 1 
Every person who commits any of the following acts is guilty of disorderly conduct, 2 

a misdemeanor: 3 
(a) Who solicits anyone to engage in or who engages in lewd or dissolute conduct in 4 

any public place or in any place open to the public or exposed to public view. 5 
(b) Who solicits or who agrees to engage in or who engages in any act of 6 

prostitution.  A person agrees to engage in an act of prostitution when, with specific intent to 7 
so engage, he or she manifests an acceptance of an offer or solicitation to so engage, 8 
regardless of whether the offer or solicitation was made by a person who also possessed the 9 
specific intent to engage in prostitution.  No agreement to engage in an act of prostitution 10 
shall constitute a violation of this subdivision unless some act, in addition to the agreement, 11 
is done within this state in furtherance of the commission of an act of prostitution by the 12 
person agreeing to engage in that act.  As used in this subdivision, "prostitution" includes 13 
any lewd act between persons for money or other consideration. 14 

(c) (b) Who accosts other persons in any public place or in any place open to the 15 
public for the purpose of begging or soliciting alms. 16 

(d) (c) Who loiters in or about any toilet open to the public for the purpose of 17 
engaging in or soliciting any lewd or lascivious or any unlawful act. 18 

(e) (d) Who loiters or wanders upon the streets or from place to place without 19 
apparent reason or business and who refuses to identify himself or herself and to account for 20 
his or her presence when requested by any peace officer so to do, if the surrounding 21 
circumstances would indicate to a reasonable person that the public safety demands this 22 
identification. 23 

(f) (e) Who is found in any public place under the influence of intoxicating liquor, 24 
any drug, controlled substance, toluene, or any combination of any intoxicating liquor, drug, 25 
controlled substance, or toluene, in a condition that he or she is unable to exercise care for 26 
his or her own safety or the safety of others, or by reason of his or her being under the 27 
influence of intoxicating liquor, any drug, controlled substance, toluene, or any combination 28 
of any intoxicating liquor, drug, or toluene, interferes with or obstructs or prevents the free 29 
use of any street, sidewalk, or other public way. 30 

(g) (f) When a person has violated subdivision (f), a peace officer, if he or she is 31 
reasonably able to do so, shall place the person, or cause him or her to be placed, in civil 32 
protective custody.  The person shall be taken to a facility, designated pursuant to Section 33 
5170 of the Welfare and Institutions Code, for the 72-hour treatment and evaluation of 34 
inebriates. 35 
 36 
§647f 37 



 
03-07-3 

In any accusatory pleading charging a violation of subdivision (b) of  Section 647, if 38 
the defendant has been previously convicted one or more times of a violation of that 39 
subdivision or of any other offense listed in subdivision (d) of Section 1202.1, and in 40 
connection with one or more of those convictions a blood test was administered pursuant to 41 
Section 1202.1 or 1202.6 with positive test results, of which the defendant was informed, the 42 
previous conviction and positive blood test results, of which the defendant was informed, 43 
shall be charged in the accusatory pleading.  If the previous conviction and informed test 44 
results are found to be true by the trier of fact or are admitted by the defendant, the 45 
defendant is guilty of a felony. 46 
 47 
§647.1 48 

In addition to any fine assessed under Section 647, the judge may assess a fine not to 49 
exceed seventy dollars ($70) against any person who violates subdivision (a) or (b) of 50 
Section 647, or, if the offense involves intravenous use of a controlled substance, 51 
subdivision (f) of Section 647, with the proceeds of this fine to be used in accordance with 52 
Section 1463.23. 53 
 The court shall, however, take into consideration the defendant's ability to pay and 54 
no defendant shall be denied probation because of his or her inability to pay the fine 55 
permitted under this section. 56 
 57 
§315.  58 

Every person who keeps a house of ill-fame in this state, resorted to for the purposes 59 
of prostitution or lewdness, or who willfully resides in such house, is guilty of a 60 
misdemeanor;  and in all prosecutions for keeping or resorting to such a house common 61 
repute may be received as competent evidence of the character of the house, the purpose for 62 
which it is kept or used, and the character of the women inhabiting or resorting to it. 63 
 64 
§316 65 

Every person who keeps any disorderly house, or any house for the purpose of 66 
assignation or prostitution, or any house of public resort, by which the peace, comfort, or 67 
decency of the immediate neighborhood is habitually disturbed, or who keeps any inn in a 68 
disorderly manner;  and every person who lets any apartment or tenement, knowing that it is 69 
to be used for the purpose of assignation or prostitution, is guilty of a misdemeanor. 70 
 71 
§318 72 

Whoever, through invitation or device, prevails upon any person to visit any room, 73 
building, or other places kept for the purpose of illegal gambling or prostitution, is guilty of 74 
a misdemeanor, and, upon conviction thereof, shall be confined in the county jail not 75 
exceeding six months, or fined not exceeding five hundred dollars ($500), or be punished by 76 
both that fine and imprisonment. 77 
 78 
§266h 79 

 (a) Except as provided in subdivision (b), any person who, knowing another person 80 
is a prostitute, lives or derives support or maintenance in whole or in part from the earnings 81 
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or proceeds of the person's prostitution, or from money loaned or advanced to or charged 82 
against that person by any keeper or manager or inmate of a house or other place where 83 
prostitution is practiced or allowed, or who solicits or receives compensation for soliciting 84 
for the person, is guilty of pimping, a felony, and shall be punishable by imprisonment in the 85 
state prison for three, four, or six years. 86 

(b) Any person who, knowing another person is a prostitute, lives or derives support 87 
or maintenance in whole or in part from the earnings or proceeds of the person's prostitution, 88 
or from money loaned or advanced to or charged against that person by any keeper or 89 
manager or inmate of a house or other place where prostitution is practiced or allowed, or 90 
who solicits or receives compensation for soliciting for the person, when the prostitute is a 91 
minor, is guilty of pimping a minor, a felony, and shall be punishable as follows: 92 

(1) If the person engaged in prostitution is a minor over the age of 16 years, the 93 
offense is punishable by imprisonment in the state prison for three, four, or six years. 94 

(2) If the person engaged in prostitution is under 16 years of age, the offense is 95 
punishable by imprisonment in the state prison for three, six, or eight years. 96 
 97 
§266i 98 

 (a) Except as provided in subdivision (b), Any person who does any of the following 99 
with a minor is guilty of pandering, a felony, and shall be punishable by imprisonment in the 100 
state prison for three, four, or six years: 101 

(1) Procures another person for the purpose of prostitution. 102 
(2) By promises, threats, violence, or by any device or scheme, causes, induces, 103 

persuades or encourages another person to become a prostitute. 104 
 (3) Procures for another person a place as an inmate in a house of prostitution or as 105 
an inmate of any place in which prostitution is encouraged or allowed within this state. 106 

(4) By promises, threats, violence or by any device or scheme, causes, induces, 107 
persuades or encourages an inmate of a house of prostitution, or any other place in which 108 
prostitution is encouraged or allowed, to remain therein as an inmate. 109 
 (5) By fraud or artifice, or by duress of person or goods, or by abuse of any position 110 
of confidence or authority, procures another person for the purpose of prostitution, or to 111 
enter any place in which prostitution is encouraged or allowed within this state, or to come 112 
into this state or leave this state for the purpose of prostitution. 113 
 (6) Receives or gives, or agrees to receive or give, any money or thing of value for 114 
procuring, or attempting to procure, another person for the purpose of prostitution, or to 115 
come into this state or leave this state for the purpose of prostitution. 116 
 (7) Derives or receives support from prostitution. 117 

(b) Any person who does any of the acts described in subdivision (a) with another 118 
person who is a minor is guilty of pandering, a felony, and shall be punishable as follows: 119 

(1) If the other person is a minor over the age of 16 years, the offense is punishable 120 
by imprisonment in the state prison for three, four, or six years. 121 
 (2) If the other person is under 16 years of age, the offense is punishable by 122 
imprisonment in the state prison for three, six, or eight years. 123 
 124 
§11225.  125 
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(a) Every building or place used for the purpose of illegal gambling as defined by 126 
state law or local ordinance, lewdness, assignation, or prostitution, and every building or 127 
place in or upon which acts of illegal gambling as defined by state law or local ordinance, 128 
lewdness, assignation, or prostitution, are held or occur, is a nuisance which shall be 129 
enjoined, abated, and prevented, and for which damages may be recovered, whether it is a 130 
public or private nuisance. 131 

Nothing in this subdivision shall be construed to apply the definition of a nuisance to 132 
a private residence where illegal gambling is conducted on an intermittent basis and without 133 
the purpose of producing profit for the owner or occupier of the premises. 134 

(b) Every building or place used as a bathhouse which as a primary activity 135 
encourages or permits conduct that according to the guidelines of the federal Centers for 136 
Disease Control can transmit AIDS, including, but not limited to, anal intercourse, oral 137 
copulation, or vaginal intercourse, is a nuisance which shall be enjoined, abated, and 138 
prevented, and for which damages may be recovered, whether it is a public or private 139 
nuisance. 140 

For purposes of this subdivision, a "bathhouse" means a business which, as its 141 
primary purpose, provides facilities for a spa, whirlpool, communal bath, sauna, steam bath, 142 
mineral bath, mud bath, or facilities for swimming. 143 
 144 
§653.20.  145 

For purposes of this chapter, the following definitions apply: 146 
(a) "Commit prostitution" means to engage in sexual conduct for money or other 147 

consideration, but does not include sexual conduct engaged in as a part of any stage 148 
performance, play, or other entertainment open to the public. 149 

(b) "Public place" means an area open to the public, or an alley, plaza, park, 150 
driveway, or parking lot, or an automobile, whether moving or not, or a building open to the 151 
general public, including one which serves food or drink, or provides entertainment, or the 152 
doorways and entrances to a building or dwelling, or the grounds enclosing a building or 153 
dwelling. 154 
 (c) "Loiter" means to delay or linger without a lawful purpose for being on the 155 
property and for the purpose of committing a crime as opportunity may be discovered. 156 
 157 
§653.22.  158 

(a) It is unlawful for any person to loiter in any public place with the intent to 159 
commit prostitution.  This intent is evidenced by acting in a manner and under 160 
circumstances which openly demonstrate the purpose of inducing, enticing, or soliciting 161 
prostitution, or procuring another to commit prostitution. 162 

(b) Among the circumstances that may be considered in determining whether a 163 
person loiters with the intent to commit prostitution are that the person: 164 

(1) Repeatedly beckons to, stops, engages in conversations with, or attempts to stop 165 
or engage in conversations with passersby, indicative of soliciting for prostitution. 166 

(2) Repeatedly stops or attempts to stop motor vehicles by hailing the drivers, 167 
waving arms, or making any other bodily gestures, or engages or attempts to engage the 168 
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drivers or passengers of the motor vehicles in conversation, indicative of soliciting for 169 
prostitution. 170 
 (3) Has been convicted of violating this section, subdivision (a) or (b) of  Section 171 
647, or any other offense relating to or involving prostitution, within five years of the arrest 172 
under this section. 173 

(4) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 174 
attempts to contact or stop pedestrians or other motorists, indicative of soliciting for 175 
prostitution. 176 

(5) Has engaged, within six months prior to the arrest under this section, in any 177 
behavior described in this subdivision, with the exception of paragraph (3), or in any other 178 
behavior indicative of prostitution activity. 179 

(c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 180 
circumstances set forth in subdivision (b) should be considered particularly salient if they 181 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 182 
may be considered in determining whether a person has the requisite intent.  Moreover, no 183 
one circumstance or combination of circumstances is in itself determinative of intent.  Intent 184 
must be determined based on an evaluation of the particular circumstances of each case. 185 
 186 
§653.23.  187 

(a) It is unlawful for any person to do either of the following: 188 
(1) Direct, supervise, recruit, or otherwise aid another person in the commission of a 189 

violation of subdivision (b) of Section 647 or subdivision (a) of Section 653.22. 190 
(2) Collect or receive all or part of the proceeds earned from an act or acts of 191 

prostitution committed by another person in violation of subdivision (b) of Section 647. 192 
 (b) Among the circumstances that may be considered in determining whether a 193 
person is in violation of subdivision (a) are that the person does the following: 194 
 (1) Repeatedly speaks or communicates with another person who is acting in 195 
violation of subdivision (a) of Section 653.22. 196 
 (2) Repeatedly or continuously monitors or watches another person who is acting in 197 
violation of subdivision (a) of Section 653.22. 198 

(3) Repeatedly engages or attempts to engage in conversation with pedestrians or 199 
motorists to solicit, arrange, or facilitate an act of prostitution between the pedestrians or 200 
motorists and another person who is acting in violation of subdivision (a) of Section 653.22. 201 

(4) Repeatedly stops or attempts to stop pedestrians or motorists to solicit, arrange, 202 
or facilitate an act of prostitution between pedestrians or motorists and another person who 203 
is acting in violation of subdivision (a) of Section 653.22. 204 

(5) Circles an area in a motor vehicle and repeatedly beckons to, contacts, or 205 
attempts to contact or stop pedestrians or other motorists to solicit, arrange, or facilitate an 206 
act of prostitution between the pedestrians or motorists and another person who is acting in 207 
violation of subdivision (a) of Section 653.22. 208 

(6) Receives or appears to receive money from another person who is acting in 209 
violation of subdivision (a) of Section 653.22. 210 
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(7) Engages in any of the behavior described in paragraphs (1) to (6), inclusive, in 211 
regard to or on behalf of two or more persons who are in violation of subdivision (a) of 212 
Section 653.22. 213 
 (8) Has been convicted of violating this section, subdivision (a) or (b) of  Section 214 
647, subdivision (a) of Section 653.22, Section 266h, or 266i, or any other offense relating 215 
to or involving prostitution within five years of the arrest under this section. 216 
 (9) Has engaged, within six months prior to the arrest under subdivision (a), in any 217 
behavior described in this subdivision, with the exception of paragraph (8), or in any other 218 
behavior indicative of prostitution activity. 219 

(c) The list of circumstances set forth in subdivision (b) is not exclusive.  The 220 
circumstances set forth in subdivision (b) should be considered particularly salient if they 221 
occur in an area that is known for prostitution activity.  Any other relevant circumstances 222 
may be considered.  Moreover, no one circumstance or combination of circumstances is in 223 
itself determinative.  A violation of subdivision (a) shall be determined based on an 224 
evaluation of the particular circumstances of each case. 225 

(d) Nothing in this section shall preclude the prosecution of a suspect for a violation 226 
of Section 266h or 266i or for any other offense, or for a violation of this section in 227 
conjunction with a violation of Section 266h or 266i or any other offense. 228 
 229 
§653.24 230 

If any section, subdivision, sentence, clause, phrase, or portion of this chapter is for 231 
any reason held invalid or unconstitutional by any court of competent jurisdiction, that 232 
portion shall be deemed a separate, distinct, and independent provision, and that holding 233 
shall not affect the validity of the remaining portion of the chapter. 234 
 235 
§429.13 236 

Operators of Businesses of Prostitution must adopt and promote safer sex practices – 237 
 (1)  Every operator of a business of prostitution must – 238 
 (a)  Take all reasonable steps to give health information (whether oral or written) to 239 
sex workers and clients; and 240 
 (b)  If the person operates a brothel, display health information prominently in that 241 
brothel; and 242 
 (c)  Not state or imply that a medical examination of a sex worker means the sex 243 
worker is not infected, or likely to be infected, with a sexually transmissible infection; and 244 
 (d)  The owner and operator of a businesses of prostitution must not discourage the 245 
use of prophylactics in the course of the business. 246 
 (2) The obligations in this section apply only in relation to commercial sexual 247 
services provided for the business and to sex workers and clients in connection with those 248 
services. 249 
 (3) In this section, health information means information on safer sex practices and 250 
on services for the prevention and treatment of sexually transmissible infections. 251 
 (4) The director of the Health Services Department may implement suitable 252 
regulations to enforce the above.253 
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(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:    Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Current law makes providing sexual services a crime.  It is also a crime to 
maintain a place where sexual services are provided (disorderly house), and to derive income 
from one who provides sexual services. 
 
This Resolution: Removes penal provisions for consensual sex acts, whether they are without 
financial compensation, or for financial compensation.  This resolution retains intact all of the 
laws prohibiting any form of forced prostitution.  It also retains intact all of the laws protecting 
children from prostitution. 
 
The Problem:   People have bought and sold sexual services throughout history.  Historically, 
prostitution has been regulated and criminalized in keeping with varying moral perspectives.  
Current condemnation and criminal prohibitions have not abated the prostitution, but rather,  
have been harmful to sex workers and to the general public as prostitution is driven underground.  
The underground nature of the prostitution business creates dangers and vulnerabilities for sex 
workers and their clients and negatively impacts public health and safety.  This illegal status 
makes it easier for predators to commit acts or violence against prostitutes including human 
trafficking.  Prohibitions make regulation impossible.  
 
By bringing sex work into daylight, we will: 
 
1. Reduce violence.  Legal sex work creates environments in which oversight is possible 

which protects prostitutes and clients from violence including rape, robbery, battery, 
extortion, etc. 

 
2. Reduce trafficking in human beings in the sex trade.  This measure will provide a lawful 

environment for the sexual service industry, shifting enforcement resources to actual 
incidences of abuse rather than consensual commercial sex in general. 

 
3. Promote public health.  Current research reflects that prostitutes have a rate of sexually 

transmitted disease infections that is equal to other comparable segments of the 
population.  Openness in the sex industry will support sexual health educational 
initiatives including safe sex practices and access to medical services for sex workers. 

 
4. Promote labor rights and OSHA standards in the sex industry.  Workers in the sex 

industry deserve the same rights as workers in any other trade, including the right to legal 
protection from crimes such as on the job harassment, as well as wage and hour laws.  
Legal sex industry businesses can be regulated as are other industries applying OSHA 
and other standard business regulations. 
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5. Promote positive community relations.  A legal sex industry provides support for 

community feedback addressing issues of zoning, traffic, advertising and public health. 
 
This section retains Penal Code Sections 266, 266 a, 2666 e, and 266 f.  These sections punish 
procurement of minors, procurement by force or fraud, acquiring a prostitute, and selling a 
prostitute.  The penalties for these offenses remain quite severe. 
 
The prohibition of pimping a minor has been transferred from Penal Code Section 266 h to Penal 
Code Section 266 i.  It carries a punishment of between three and eight years. 
 
This proposal also enacts Health and Safety Code Section 429.13, allowing for enforcement of 
safe sex practices in the business of prostitution. 
 
This resolution incorporates legislation which has been enacted in New Zealand with positive 
experience. 
 
IMPACT STATEMENT: 
 
Civil Code Sections 798.56(c)(1) and 799.70(d) provide remedies to a landlord if a resident is 
convicted of prostitution.  These will have to be addressed, but the social impact aspects can be 
dealt with as zoning issues. 
 
AUTHOR AND PERMANENT CONTACT:  David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, bigelaw@ix.netcom.com; Margaret 
Grover, Haight Brown & Bonesteel LLP, 71 Stevenson Street, 20th Floor, San Francisco, CA 
94105, (415) 546-7500, mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen 
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RESOLUTION 03-08-2007 
 
DIGEST 
Marijuana: Possession Offenses Reduced 
Amends Health and Safety Code section 11357 to define the possession of small amounts of 
marijuana or concentrated cannabis as an infraction or infraction-misdemeanor. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11357 to define the possession of small 
amounts of marijuana or concentrated cannabis as an infraction or infraction-misdemeanor. This 
resolution should be approved in principle because it eliminates the current disparity in treatment 
between those who possess plant cannabis and those who possess a smaller amount of 
concentrated cannabis, and provides a framework to equate these substances for purposes of 
criminal sentencing. 
 
Current law provides for disparate treatment of those who possess marijuana versus those who 
possess concentrated cannabis, also known as “hashish.”  (Health & Saf. Code, § 11357, subd. 
(a), (b).)  The proposed resolution equates hashish with marijuana on a ratio of 1:4, meaning that 
the criminal exposure of one who possesses less than 28.5 grams of marijuana will be equal to 
the criminal exposure of one who possesses less than 7.125 grams of hashish.  A first-offense 
possession of either of these amounts would be an infraction; a second or subsequent offense 
would be an alternative infraction-misdemeanor. 
 
While the difference between the two substances is noted, in reality they should be treated 
similarly under penal law.  As the proponent points out, the Compassionate Use Act already 
provides for equal treatment, as it does not distinguish between marijuana and concentrated 
cannabis that is used for medicinal reasons.  (Health & Saf. Code, § 11362.5.)  The ratio 
suggested by the proponent is appropriate, and the criminal exposure should therefore be made 
consistent and proportionate as well. 
 
This resolution is similar to Sen. Bill No. 797 (Romero), which was inactive following the 2005-
2006 legislative session. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health & Safety Code section 11357 to read as follows: 
 

§11357 1 



03-08-2 

(a) Except as authorized by law, every person who possesses any concentrated 2 
cannabis shall be punished by imprisonment in the county jail for a period of not more than 3 
one year or by a fine of not more than five hundred dollars ($500), or by both such fine and 4 
imprisonment, or shall be punished by imprisonment in the state 5 
prison. 6 

(ba)(1) Except as authorized by law, every person who possesses not more than 28.5 7 
grams of marijuana, other than or 7.125 grams of concentrated cannabis, is, for the first 8 
offense, guilty of a misdemeanor an infraction and shall be punished by a fine of not more 9 
than one hundred dollars ($100), and is, for the second or any subsequent offense, guilty of 10 
an infraction or a misdemeanor punishable by a fine not to exceed one hundred dollars 11 
($100). 12 

(2) Notwithstanding other provisions of law, if such person has been previously 13 
convicted three or more times of an offense described in this subdivision during the two-14 
year period immediately preceding the date of commission of the violation to be charged, 15 
the previous convictions shall also be charged in the accusatory pleading and, if found to be 16 
true by the jury upon a jury trial or by the court upon a court trial or if admitted by the 17 
person, the provisions of Sections 1000.1 and 1000.2 of the Penal Code shall be applicable 18 
to him, and the court shall divert and refer him for education, treatment, or rehabilitation, 19 
without a court hearing or determination or the concurrence of the district attorney, to an 20 
appropriate community program which will accept him.  If the person is so diverted and 21 
referred he shall not be subject to the fine specified in this subdivision.  If no community 22 
program will accept him, the person shall be subject to the fine specified in this subdivision.  23 
In any case in which a person is arrested for a violation of this subdivision and does not 24 
demand to be taken before a magistrate, such person shall be released by the arresting 25 
officer upon presentation of satisfactory evidence of identity and giving his written promise 26 
to appear in court, as provided in Section 853.6 of the Penal Code, and shall not be subjected 27 
to booking. 28 

(cb) Except as authorized by law, every person who possesses more than 28.5 grams 29 
of marijuana, other than or 7.125 grams of concentrated cannabis, shall be punished by 30 
imprisonment in the county jail for a period of not more than six months or by a fine of not 31 
more than five hundred dollars ($500), or by both such fine and imprisonment. 32 

(dc) Except as authorized by law, every person 18 years of age or over who 33 
possesses not more than 28.5 grams of marijuana, other than or 7.125 grams of concentrated 34 
cannabis, upon the grounds of, or within, any school providing instruction in kindergarten or 35 
any of grades 1 through 12 during hours the school is open for classes or school-related 36 
programs is guilty of a misdemeanor and shall be punished by a fine of not more than five 37 
hundred dollars ($500), or by imprisonment in the county jail for a period of not more than 38 
10 days, or both. 39 

(ed) Except as authorized by law, every person under the age of 18 who possesses 40 
not more than 28.5 grams of marijuana, other than or 7.125 grams of concentrated cannabis, 41 
upon the grounds of, or within, any school providing instruction in kindergarten or any of 42 
grades 1 through 12 during hours the school is open for classes or school-related programs is 43 
guilty of a misdemeanor and shall be subject to the following dispositions: 44 

(1) A fine of not more than two hundred fifty dollars ($250), upon a finding that a 45 
first offense has been committed.  46 
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(2) A fine of not more than five hundred dollars ($500), or commitment to a juvenile 47 
hall, ranch, camp, forestry camp, or secure juvenile home for a period of not more than 10 48 
days, or both, upon a finding that a second or subsequent offense has been committed.49 

 
(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Bar Association of San Francisco 

STATEMENT OF REASONS 

Existing Law: Existing law provides that, possession of any amount of concentrated cannabis, 
(hashish) is a “wobbler” chargeable as either a misdemeanor or a  felony. Existing law also 
provides that,  except as authorized by law, every person who possesses not more than 28.5 
grams of marijuana, other than concentrated cannabis, is guilty of a misdemeanor, punishable by 
a fine of not more than $100, and if that person has been previously convicted 3 or more times of 
that offense during the previous 2 years and has been found guilty of the current offense after a 
trial, or has admitted guilt, the person is eligible for diversion. 
 
This Resolution: The proposed amendments equate concentrated cannabis with marijuana on a 
ratio of 1 to 4, provide that every person who possesses not more than 28.5 grams of marijuana, 
or 7.125 grams of concentrated cannabis, is, for the first offense, guilty of an infraction, 
punishable by a fine not to exceed $100 and is, for the 2nd or any subsequent offense, guilty of 
an infraction or a misdemeanor, punishable by a fine not to exceed $100 and (b) if that person 
has been previously convicted 3 or more times of that offense during the previous 2 years, the 
person is eligible for diversion, as specified. 
 
The Problem: The distinction between concentrated cannabis possession and plant marijuana 
possession is obsolete, given the much touted increase in potency of plant marijuana. 
Concentrated cannabis is not distinguished from marijuana under the medical marijuana law. 
(Health & Safety Code §11362.5.). The Legislative Analyst’s analysis of the 2002 budget 
estimated that treating hashish possession as a misdemeanor would save the State $4.8 million 
annually. Reduction of first and second offenses for small amount possession to an infraction 
would save time and money and police energies which can be better spent elsewhere. A number 
of California cities recently adopted resolutions mandating that their local law enforcement 
agencies give the lowest law enforcement priority to marijuana offenses. There is no reason not 
to make these offenses to lowest sort of crime.  

The war on drugs has been a colossal failure. It is time to drop the “war” metaphor. The 
prisoners of the war should be released. Those who are functionally impaired by their drug 
dependencies should be treated if they wish and the rest of the population should be left alone to 
indulge in private. 

This resolution is similar to Senate Bill 131 (Sher) which was introduced in the 2004 Legislative 
session, but did not pass.  
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IMPACT STATEMENT 

Conforming amendments would need to be made to Vehicle Code section 23222. 

AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.543.5443; fax: 510.525.5517; e-mail phf@phfabian.com 

RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian 

COUNTERARGUMENTS 

SANTA CLARA COUNTY BAR ASSOCIATION 
 
The proponent cites an "increase in the potency of plant marijuana" in support of the argument 
that the distinction between possession of plant marijuana and concentrated cannabis is 
"obsolete."  If so, one might expect a recommendation that the penalty for possession of plant 
marijuana be increased closer to that of concentrated cannabis.  Instead, the proponent suggests 
possession of small amounts of either be made an infraction!  We find this reasoning 
unpersuasive.  However, we would support making possession of small amounts of concentrated 
cannabis a misdemeanor as proposed in lines 29-33. 
 
We also note that reducing offenses to infractions has other consequences such as no right to 
appointed counsel or jury trial which makes it more difficult to raise Fourth Amendment issues. 
 
Finally, judges in our county often offer first time offenders the opportunity to attend some 
classes with the promise of a dismissal upon successful completion. 
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RESOLUTION 03-09-2007 
 
DIGEST 
Marijuana: Cultivation for Personal Use 
Amends Health & Safety Code section 11358 to characterize the cultivation of up to 12 
marijuana plants grown in an area not larger than 36 square feet as an infraction.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to resolution 11-04-2002, which was withdrawn. 
 
Reasons:  
This resolution amends Health & Safety Code section 11358 to characterize the cultivation of up 
to 12 marijuana plants grown in an area not larger than 36 square feet as an infraction.  This 
resolution should be approved in principle because current marijuana cultivation laws encourage 
the casual marijuana user to participate in drug trafficking. 
 
Current law provides that cultivation of any amount of marijuana is a felony, even a single plant 
grown on private property for personal use.  (Health & Saf. Code, § 11358.)  However, 
possession of 28.5 grams or less of marijuana is a misdemeanor with a maximum fine of $100.  
(Health & Saf. Code, § 11357, subd. (b).)  These two laws, read in concert with one another, 
have the perverse effect of encouraging people to engage in more serious criminal behavior by 
purchasing marijuana from those who traffic in it.  This divergence fuels the more serious illegal 
activity by providing a customer to the trafficker, who might otherwise not have a customer.   
 
It is acknowledged that reduction of this offense to an infraction will foreclose the right to both a 
jury trial and appointed counsel.  However, on balance, a small fine is preferable to more serious 
criminal exposure. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health & Safety Code section 11358 to read as follows: 
 

§11358.  1 
(a) Except as provided in subdivision (b), every person who plants, cultivates, 2 

harvests, dries, or processes any marijuana or any part thereof, except as otherwise provided 3 
by law, shall be punished by imprisonment in the state prison. 4 

(b) (1) Notwithstanding subdivision (a), any person who, solely for his or her own 5 
personal use, plants, cultivates, harvests, dries, or processes 12 or fewer marijuana plants 6 
grown in an area not larger than 36 square feet shall not be guilty of any crime. 7 

(2) This subdivision shall apply only to a person who commits the offense on private 8 
property with respect to which he or she has ownership or control.9 
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(Proposed new language underlined; language to be deleted stricken.) 
 

PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: The cultivation of any amount of marijuana is currently defined as a felony for 
which the punishment is incarceration in state prison. 
 
This Resolution: This proposal would make an exception to the general rule that marijuana 
cultivation is a felony by providing that any person who, solely for his or her own personal use, 
cultivates 12 or fewer marijuana plants grown in an area not larger than 36 square feet on private 
property with respect to which he or she has ownership or control shall, instead, be guilty of an 
infraction for which the punishment would be a maximum fine of $100. 
 
The Problem: Under current law the cultivation of any amount of marijuana, even a single plant, 
is a felony. Possession of small amounts of marijuana is currently a misdemeanor. This has the 
perverse effect of encouraging otherwise responsible adult marijuana users to buy from criminal 
traffickers rather than to grow their own at home. The present law is especially burdensome to 
medical marijuana patients, who, even though they are legally entitled to grow marijuana under 
Proposition 215, (Health & Safety Code § 11362.5(d)) are nonetheless often arrested on felony 
cultivation charges. This situation is an invitation to selective prosecutions designed to silence or 
punish persons who displease law enforcement and threaten the continued waste of money that 
supports the “drug warriors.” This resolution is similar to Assembly Bill 2223 (Longville) which 
was introduced in the 2004 Legislative session, but did not pass.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, 101 Howard Street, Suite 
310, San Francisco, CA 94105, 415.543.5443; fax: 510.525.5517; e-mail phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian 
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RESOLUTION 03-10-2007 
 
DIGEST 
Criminal Procedure: DNA Testing Backlogs 
Recommends that the Legislature enact the California Commission on the Fair Administration of 
Justice’s “Emergency Report and Recommendations Regarding DNA Testing Backlogs.”  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution recommends that the Legislature enact the California Commission on the Fair 
Administration of Justice’s “Emergency Report and Recommendations Regarding DNA Testing 
Backlogs.”  This resolution should be disapproved because it does not meet the requirements of 
Conference Rules, article II, section 9. 
 
Proposition 69 calls for DNA samples from every adult arrested or charged with any felony 
offense beginning in 2009.  Therefore, immediate attention to the current backlog is vital so as 
not to compound the issue further in 2009. 
 
The CCFAJ Report and Recommendations are jointly authored and supported by those often at 
odds in the criminal justice system:  prosecutors, defense lawyers, law enforcement agencies, 
and public policy advocates.  The Conference should join in the support for the Commission’s 
recommendations as clearly a notable effort to improve the administration of justice in 
California. 
 
The objectives of the Commission’s recommendations are laudable.  The reform measures 
include, inter alia, analysis of staffing needs, budget appropriations, and best practices for the 
processing of DNA evidence.  The failure to promptly test and catalog DNA profiles collected 
pursuant to Proposition 69, the “DNA Fingerprint, Unsolved Crime and Innocence Protection 
Act,” negatively impacts the efforts of law enforcement.  If an offender’s DNA is obtained from 
a crime scene but processing of it is delayed, possible apprehension of the offender is also 
delayed and the potential for more crimes enhanced.  Conversely, the potential exoneration of a 
suspect by finding a match to someone else will also be delayed.  Especially problematic is that 
the potentially exculpatory evidence is exclusively in the hands of the prosecution, giving rise to 
constitutional imperatives. 
 
This resolution, however, does not propose any specific legislative proposal for the Conference 
to consider.  Under article II, section 9 of the Conference rules, “[e]very resolution shall describe 
in detail the action proposed.”  Also, “[w]hen a resolution proposes a change in the law (either 
by amending or deleting an existing statute, rule, order or regulation, or by enacting such law for 
the first time), it shall contain the full text of the proposed amendment or new law, showing the 
words to be added or deleted.”  Because the resolution does not propose specific statutory 
changes and does not describe in detail what action is proposed, it cannot be approved. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations urges the 
California Senate and Assembly to incorporate into legislation the reform measures 
recommended by the California Commission on the Fair Administration of Justice (“CCFAJ”) in 
its “Emergency Report and Recommendations Regarding DNA Testing Backlogs” dated 
February 20, 2007, and to pass such legislation; and 
 
RESOLVED FURTHER that the Conference of Delegates of California Bar Associations urges 
the Governor to sign such legislation into law.  
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: California voters adopted Proposition 69, the “DNA Fingerprint, Unsolved Crime 
and Innocence Protection Act,” by initiative at the November, 2004 general election, by a 62% 
margin.  Proposition 69 mandates a vast expansion of the statewide DNA database and data bank 
program to solve crimes, to aid in the identification of missing and unidentified persons, and to 
exonerate persons wrongly suspected or accused of crime.  Proposition 69 requires the taking of 
buccal swab samples from any person convicted of any felony offense, as well as any person 
arrested for or charged with a homicide or sexual offense.  Beginning in 2009, Proposition 69 
will expand and require the submission of samples for adults arrested or charged with any felony 
offense. 
 
CCFAJ hearings have produced testimony that, as of January 31, 2007, the California 
Department of Justice had received 895,409 samples, but had only uploaded profiles for 736,863, 
leaving a backlog of 158,546. The backlog will be reduced below 60,000 by June 30, 2007, but 
in each of the next three years, the DOJ anticipates receiving 240,000 samples per year. In 2009, 
the DOJ estimates the number will jump another 160,000, to 400,000 per year. 
 
This Resolution: Supports legislation to implement the CCFAJ’s “Emergency Report and 
Recommendations Regarding DNA Testing Backlogs” dated February 20, 2007.  The 
Emergency Report And Recommendations can be found at: 
http://www.ccfaj.org/documents/reports/problems/official/Report%20on%20DNA%20Backlogs.
pdf 
 
The Problem: The current backlog in the processing of DNA samples taken from suspects 
arrested for violent felonies, and the delays in testing of rape kits and other DNA samples 
collected during criminal investigations, is a problem in need of immediate attention.  
 
Backlogs and delays in the entry of offender DNA profiles into the databank have a serious 
impact upon the work of all law enforcement agencies in California. If an offender’s profile is 
not yet in the databank, a forensic sample from a crime scene entered into the databank by any 
crime laboratory in the state will not produce a match, leaving the offender free to commit 
additional crimes. The potential exoneration of a suspect by finding a match to someone else will 
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also be foreclosed.  The DNA data bank is already producing “cold hits” at a remarkable rate, 
identifying perpetrators that had remained free for many years.  Frequently, when an innocent 
person is exonerated by means of DNA testing, the testing also produces a “cold hit” of another 
suspect who remained at large to victimize others. Further, delays of six months or more have 
become the norm at local crime laboratories for analysis of rape kits and other DNA samples 
collected during criminal investigations. The consequences of such delays were described to the 
CCFAJ and include horror stories including the delayed “cold hit” identification of a rapist who 
had attacked at least two other victims, one a child, during the period of delay. 
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 



 
03-11-1 

RESOLUTION 03-11-2007 
 
DIGEST 
Prevention of Wrongful Convictions:  Informant Testimony 
Adds California Penal Code section 1111.5 to require the corroboration of testimony proffered 
by in-custody informants in criminal cases. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds California Penal Code section 1111.5 to require the corroboration of 
testimony proffered by in-custody informants in criminal cases. This resolution should be 
approved in principle because jailhouse informant testimony is inherently untrustworthy and 
unreliable.  
 
Requiring corroboration of in-custody informant testimony will advance the interests of justice. 
Currently, the only corroboration requirement relates to the testimony of one accomplice against 
another. (Pen. Code, § 1111.)  Since the source of such a statement is inherently untrustworthy, 
section 1111 requires some independent proof, albeit slight, in order to support a conviction. 
 
Testimony offered by in-custody informants, however, is even less reliable than that offered by 
accomplices.  Accomplice testimony is viewed as trustworthy because it tends to inculpate both 
the purported declarant and the accomplice.  In contrast, informant testimony only inculpates the 
purported declarant.  There are currently no safeguards in place to ensure that the proffered 
statement was even made at all. 
 
False informant testimony has been identified as the leading cause of wrongful convictions in 
U.S. capital cases. Northwestern University School of Law, Center on Wrongful Convictions, 
The Snitch System: How Snitch Testimony Sent Randy Steidl and Other Innocent Americans to 
Death Row, p. 3 (2005).  A bill similar to this resolution, Senate Bill No. 609 (2007-2008 Reg. 
Sess.), has been introduced in the Legislature.  This additional reliability measure would be an 
important step in safeguarding the rights of criminal defendants. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations urges the 
California Senate and Assembly to pass S.B. 609 [Romero] (requiring the corroboration of 
testimony by in-custody informants) which incorporates into legislation the reform measures 
recommended by the California Commission on the Fair Administration of Justice (“CCFAJ”) 
regarding in-custody informant testimony issued November 20, 2006,  
http://www.ccfaj.org/documents/reports/jailhouse/official/Official%20Report.pdf, and provides 
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as follows: 
SB 609, as introduced, Romero. Criminal procedure: informants. 
The people of the State of California do enact as follows: 

SECTION 1.  Section 1111.5 is added to the Penal Code, to read: 
1111.5.  (a) A jury or judge may not convict a defendant, find a special circumstance 

true, or use a fact in aggravation based on the uncorroborated testimony of an in-custody 
informant. The testimony of an in-custody informant shall be corroborated by other evidence that 
independently tends to connect the defendant with the commission of the offense, the special 
circumstance, or the evidence offered in aggravation to which the in-custody informant testifies. 
Corroboration is not sufficient if it merely shows the commission of the offense or the special 
circumstance or the circumstance in aggravation. Corroboration of an in-custody informant shall 
not be provided by the testimony of another in-custody informant.  

(b) As used in this section, “in-custody informant” means a person, other than a 
codefendant, percipient witness, accomplice, or coconspirator, whose testimony is based on 
statements allegedly made by the defendant while both the defendant and the informant were 
held in within a city or county jail, state penal institution, or correctional institution. Nothing in 
this section limits or changes the requirements for corroboration of accomplice testimony 
pursuant to Section 1111. 
 
RESOLVED FURTHER that the Conference of Delegates of California Bar Associations urges 
the Governor to sign such legislation into law.  
 
PROPONENT: Bar Association of San Francisco 
  
STATEMENT OF REASONS 
 
Existing Law: At present, California law does not directly require the corroboration of the 
testimony of in-custody informants.   
 
The only corroboration requirement in California law is the requirement of corroboration of 
accomplice testimony in Penal Code section 1111: “A conviction cannot be had upon the 
testimony of an accomplice unless it be corroborated by such other evidence as shall tend to 
connect the defendant with the commission of the offense; and the corroboration is not sufficient 
if it merely shows the commission of the offense or the circumstances thereof.”  Courts use 
CALCRIM No. 335 to instruct juries of the accomplice corroboration requirement.  The 
instruction requires supporting evidence independent of the accomplice’s testimony, but adds: 
“Supporting evidence, however, may be slight. It does not need to be enough, by itself , to prove 
that the defendant is guilty of the charged crime, and it does not need to support every fact . . . 
about which the accomplice testified.”  The instruction also states that accomplices may not 
corroborate each other: “The evidence needed to support the testimony of one accomplice cannot 
be provided by the testimony of another accomplice.” 
 
At its hearings, the CCFAJ was informed that seventeen other states now require the 
corroboration of testimony by in-custody informants.  The CCFAJ considered whether California 
should have a similar statutory requirement, and concluded that the testimony of in-custody 
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informants potentially presents even greater risks than the testimony of accomplices, who are 
incriminating themselves as well as the defendant. Using the language of the accomplice 
corroboration requirement, however, would not address the frequent use of in-custody 
informants in death penalty cases to prove special circumstances or provide evidence for 
aggravation of the penalty. In such cases, there will invariably be some supporting evidence 
tending to connect the defendant to the commission of the crime.  The jury should be instructed 
that a finding of a special circumstance, or a finding of a circumstance of aggravation, may not 
be based solely upon the uncorroborated testimony of an informant, and the corroboration should 
independently tend to connect the defendant with the special circumstance or circumstance of 
aggravation. And just as with accomplices, in-custody informants should not be permitted to 
corroborate each other. The jury should not be instructed that corroborating evidence “may be 
slight.”  
 
S.B. 609 adds Penal Code section 1111.5 to: (a) prohibit uncorroborated testimony from an in-
custody informant to serve as the basis for a conviction, a finding that a special circumstance is 
true, or a fact in aggravation; (b) require independent corroboration of an in-custody informant’s 
testimony by evidence that independently connects the defendant to the commission of the 
offense, the special circumstance or the circumstance in aggravation; and (c) require the 
independent evidence not be provided by the testimony of another in-custody informant. 
 
This Resolution: Would establish a corroboration requirement for testimony by in-custody 
informants. 
 
The Problem: The use of testimony from in-custody informants is among the three most 
prevalent factors in the wrongful convictions of death row inmates.  
 
IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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Frank Z. Leidman, Esq. 
473 Jackson Street, 3rd Floor 
San Francisco, CA 94111 
 
Sent via e-mail to:  frank@leidmanlaw.com 
 
 Re: Resolution 03-12-2007 
 
Dear Frank: 
 
 On behalf of the Board of Directors of the California Bar Associations, I 
regret to inform you that Resolution 03-12-2007 (Prevention of Wrongful 
Convictions:  Anticipated Future Refore Measurs), submitted by you on behalf of 
the Bar Association of San Francisco has been found to be not in compliance 
with Conference Rules of Operation and Procedure and therefore is being 
rejected for consideration by this year’s Conference. 
 
 In pertinent part, Article II, Rule 9 of the Conference Rules of Operation 
and Procedure  provide: 
 

9. Resolution Form: Every resolution shall describe in detail the action 
proposed. When a resolution proposes a change in the law (either by 
amending or deleting an existing statute, rule, order or regulation, or by 
enacting such law for the first time), it shall contain the full text of the 
proposed amendment or new law, showing the words to be added or 
deleted. 
 
The Board of Directors has determined that, pursuant to these rules, as your 

resolution does not describe in detail the proposed action and does not set forth 
proposed statutory language, the resolution must be rejected. 

 
 If you wish to appeal this determination, please advise as soon as 
possible.  Be prepared to submit a written including a statement of reasons and 
the basis for the appeal.  The appeal should not exceed 500 words.  You may 
also want to consider submitting a new resolution in compliance with the 
organization’s late filed or emergency late filed rules. 
 
 If you wish to file an appeal, send it in writing, along with your written 
statement, as soon as possible, but in no event later than noon September 27, 



Doris Brin Walker, Esq.  July 19, 2006 
Germaneness Review 
Page 2 

2007.  Prior to September 27, 2007 please advise whether you seek a hearing 
before the Board or its designated committee.  Your appeal must be on behalf of 
your association.  If you seek a hearing, the hearing will be held at the pre-
Conference CDCBA Board of Directors meeting on Thursday, September 27, 
2007.  The meeting will be in the late afternoon at the Anaheim Marriott or the 
Anaheim Convention Center, exact location to be determined.  We will advise 
you of the approximate time and exact location of your hearing. 
 
 Please submit your appeal via e-mail in Adobe PDF, Word or WordPerfect 
formats. 
 

If you have any questions do not hesitate to contact me. 
 
      Sincerely, 

      A 
      LAURA GOLDIN 
      Executive Director 
 
 
/lg 
 
Enclosure 
 
cc: Timothy Moppin, twmoppin@duanemorris.com 
 Judy Barrows, jbarrows@sfbar.org 
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THIS RESOLUTION HAS BEEN RETURNED TO THE PROPONENT 
AS NOT IN COMPLIANCE WITH RULES & PROCEDURES, ARTICLE II, RULE 9 

 
RESOLUTION 03-12-2007 

 
DIGEST 
Prevention of Wrongful Convictions: Anticipated Future Reform Measures 
Urges both houses of the Legislature to enact the future recommendations of the California 
Commission on the Fair Administration of Justice. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution urges both houses of the Legislature to enact the future recommendations of the 
California Commission on the Fair Administration of Justice.  This resolution should be 
disapproved as it approves recommendations which have yet to be made, much less evaluated. 
 
The California Commission on the Fair Administration of Justice (“Commission”) was 
established by Senate Resolution No. 44 (2003-2004 Reg. Sess.) to study and review the 
administration of criminal justice in California, determine the extent to which that process has 
failed in the past, examine safeguards and improvements, and recommend proposals to ensure 
that the administration of criminal justice in California is just, fair and accurate.  The 
Commission has conducted hearings and identified factors leading to injustice in California, 
including misidentification by eyewitnesses and false confessions, which are the subject of 
Resolution 03-16-2007.   
 
The Conference of Delegates has already stated its support of the work of the Commission and 
sought its continued funding.  (Resolution 09-19-2006.)  The Conference has also unanimously 
supported its recommended reforms on eyewitness identification and custodial interrogation. 
(Resolution ELF-03-2006.)  This resolution, however, seeks to urge the Legislature and the 
Governor to enact into law recommendations which have yet to be made or even considered.  As 
such, it cannot be approved.  (CDCBA Rules, art. II, § 9.) 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of California Bar Associations urges the 
California Senate and Assembly to incorporate into legislation the reform measures anticipated 
to be recommended by the California Commission on the Fair Administration of Justice 
(“CCFAJ”) in 2007 regarding problems with the use of scientific evidence, prosecutorial 
misconduct, the incompetence of defense counsel, and the fair administration of the death 
penalty, and to pass such other and additional legislation; and 



 
03-12-2 

 
RESOLVED FURTHER that the Conference of Delegates of California Bar Associations urges 
the Governor to sign such legislation into law.  
 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: The California Commission on the Fair Administration of Justice (“CCFAJ”) was 
established by California State Senate Resolution No. 44 “to study and review the administration 
of criminal justice in California, determine the extent to which that process has failed in the 
past,” examine safeguards and improvements, and recommend proposals to ensure that the 
administration of criminal justice in California is just, fair and accurate.  
 
The CCFAJ has conducted hearings and identified causal factors that most frequently recur in 
cases where the wrongfully convicted have been exonerated. It has made recommendation in the 
areas of misidentification by eyewitnesses, false confessions, testimony by in-custody 
informants, and concerning the DNA testing backlog created by the lack of adequate funding for 
the testing of DNA collected pursuant to Proposition 69. It has held hearings in 2007 regarding 
problems with the use of certain types of forensic evidence, and is expected to issue a formal 
report and recommendation with reforms regarding “junk science.”  The CCFAJ is scheduled in 
2007 to conduct further hearings regarding: prosecutorial misconduct; the incompetence of 
defense counsel; and the fair administration of the death penalty, and is expected to issue formal 
recommendations in those areas. 
 
This Resolution: Recognizes that the consensus approach adopted by the CCFAJ, under the 
chairmanship of John Van de Camp and the executive director stewardship of Gerald Uelmen, 
has enabled it to reach near unanimity in support of its reports and recommendations among 
Commissioners that include prosecutors, defense lawyers, police representatives, a crime victim 
advocate and a judge.  This Resolution also recognizes that the California criminal justice 
community has supported the legislation implementing the CCFAJ recommendations, with 
traditional opponents in the criminal justice system, including the California District Attorneys 
Association, on the one hand, and the California Public Defenders Association and the California 
Attorneys for Criminal Justice, on the other hand, supporting recommended legislation.   
 
This Resolution would urge the enactment into legislation of CCFAJ recommendations 
anticipated in 2007, and, further, would urge the Governor’s signature on such legislation. 
 
The Problem: We do not know whether wrongful convictions are much more common than 
realized throughout the criminal justice system, but we do know that as causes for wrongful 
convictions are identified, we must address them.  This is a truth recognized by the CCFAJ itself 
which has adopted a method of making interim recommendations as it considers the various 
causes for wrongful convictions. 
 
The problem of wrongful convictions deserves the expertise that California lawyers bring to this 
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arena.  The willingness of traditional opponents to join together to support by consensus the 
suggested, and obviously needed, reforms, can not be ignored.  The people of California are 
watching to make sure that California lawyers are acting. 
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION 03-13-2007 
 
DIGEST 
Narcotics:  Simple Possession of Cocaine.   
Amends Health and Safety Code section 11350 to allow possession of cocaine to be punished as 
either a felony or a misdemeanor. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health and Safety Code section 11350 to allow possession of cocaine to 
be punished as either a felony or a misdemeanor.  This resolution should be approved in 
principle because it brings the law concerning possession of cocaine into accord with the law 
concerning possession of other drugs. 
 
Current law requires that possession of cocaine be punished as a felony.  (Health & Saf. Code, § 
11350, subd. (a); § 11055, subd. (b)(6).)  On the other hand, the possession of equally or more 
dangerous drugs such as methamphetamine, Quaaludes, and GHB is punishable as either 
misdemeanors or felonies.  (Health & Saf. Code, § 11350, subd. (b); § 11054, subds. (e)(2) 
[methaqualone, or Quaalude] and (e)(3) [GHB]; § 11056, subd. (d)(2) [meth].)  There is little 
justification for this disparate treatment, which often results in unequal prosecution of minorities 
and other groups whose drug-related crimes tend to involve cocaine more often than drugs like 
meth or GHB.  This resolution would eliminate that disparate effect by placing the possession of 
cocaine on the same footing as possession of other drugs. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health and Safety Code section 11350 to read as follows: 
 

§11350 1 
 (a) Except as otherwise provided in this division, every person who possesses (1) 2 
any controlled substance specified in subdivision (b) , or (c), or (e) , or paragraph (1) of 3 
subdivision (f) of Section 11054, specified in paragraph (14), (15), or (20) of subdivision (d) of 4 
Section 11054, or specified in subdivision (b) or (c) of Section 11055, or specified in 5 
subdivision (h) of Section 11056, or (2) any controlled substance classified in Schedule III, IV, 6 
or V which is a narcotic drug, unless upon the written prescription of a physician, dentist, 7 
podiatrist, or  veterinarian licensed to practice in this state, shall be punished by imprisonment 8 
in the state prison.  9 
 (b) Except as otherwise provided in this division, every person who possesses any 10 
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controlled substance specified in subdivisions (b)(6) of Section 11055 or (e) of Section 11 
11054 shall be punished by imprisonment in the county jail for not more than one year or in 12 
the state prison. 13 
 (c) (b) Except as otherwise provided in this division, whenever a person who possesses 14 
any of the controlled substances specified in subdivision (a) or (b), the judge may, in addition to 15 
any punishment provided for pursuant to subdivision (a) or (b), assess against that person a fine 16 
not to exceed seventy dollars ($70) with proceeds of this fine to be used in accordance with 17 
Section 1463.23 of the Penal Code. The court shall, however, take into consideration the 18 
defendant's ability to pay, and no defendant shall be denied probation because of his or her 19 
inability to pay the fine permitted under this subdivision. 20 
 (d) (c) Except in unusual cases in which it would not serve the interest of justice to do  21 
so, whenever a court grants probation pursuant to a felony conviction under this section, in 22 
addition to any other conditions of probation which may be imposed, the following conditions 23 
of probation shall be ordered: 24 
 (1) For a first offense under this section, a fine of at least one thousand dollars ($1,000) 25 
or community service. 26 
 (2) For a second or subsequent offense under this section, a fine of at least two thousand 27 
dollars ($2,000) or community service. 28 
 (3) If a defendant does not have the ability to pay the minimum fines specified in 29 
paragraphs (1) and (2), community service shall be ordered in lieu of the fine.30 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Simple possession of cocaine is a straight felony. (Health & Safety Code 
§11350(a).) Simple possession of other, equally harmful drugs (methamphetamine including 
“crystal” meth, quaaludes, and the “date rape” drug GHB, for example) is a “wobbler,” meaning 
the District Attorney has discretion to charge the crime as a felony or a misdemeanor. (See, for 
example, Health & Safety Code §11377 and §11350(b).) 
 
This Amended Resolution: Would give the District Attorney the discretion to charge simple 
possession of cocaine as either a felony or a misdemeanor. This amendment is different from the 
proposed resolution in that it DOES change the law to make all drugs covered by this statute, 
INCLUDING cocaine base (aka “crack cocaine”) chargeable as either a misdemeanor or felony. 
 
The Problem: There is no reason why simple possession of a small amount of cocaine is a 
straight felony yet simple possession of a similar amount of crystal methamphetamine may be 
either a misdemeanor or a felony. The disparity in the law makes absolutely no sense. A felony 
conviction can have serious life-long consequences that outweigh the gravity of the original 
crime. We trust District Attorneys to use their discretion when they file meth possession cases-- 
sometimes it is appropriate to file a misdemeanor when, for example, the person has no other 
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criminal record and may be considered a “first timer.” District Attorneys should have the same 
discretion when it comes to simple possession of cocaine, regardless of whether it is powdered 
cocaine or so-called “crack”.  There is no appreciable distinction between the two drugs in their 
effect or potential for addiction.  What is different is that, in general, crack cocaine is more prevalent 
in poverty-stricken and minority communities, whereas other forms of cocaine are more often the 
drug of choice of the economically more advantaged user.  Recognition of this sad fact should lead 
to the equalization of opportunity for “first timers” to be charged as misdemeanants in the discretion 
of the District Attorney regardless of which variety of which drug is covered by this statute. 
 
IMPACT STATEMENT 
 
This proposed amended resolution does not affect any other law, statute or rule. 
 
AMENDMENT AUTHOR AND/OR PERMANENT CONTACT: Henry Doering, San Francisco 
Public Defender’s Office, 555 Seventh Street, San Francisco, CA 94103; voice 415-553-9314, fax 
415-553-9810; henry.doering@sfgov.org 
 
RESPONSIBLE FLOOR DELEGATE: Henry Doering 
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RESOLUTION 03-14-2007 
 

DIGEST 
Eyewitness Identifications:  Procedures to Improve Accuracy 
Adds Penal Code sections 686.6 and 13519.10 to require the development of guidelines for the 
collection and handling of eyewitness evidence. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE  IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Penal Code sections 686.6 and 13519.10 to require the development of 
guidelines for the collection and handling of eyewitness evidence. This resolution should be 
approved in principle because uniform guidelines designed to reduce errors in eyewitness 
identifications will reduce erroneous convictions of innocent persons. 
 
Eyewitness identification can be a very unreliable process.  Lineup procedures can be very 
suggestive, and can have the effect of contaminating a witness’s recollection and testimony.  
Scientific research has shown that sequential lineups are less suggestive and more reliable than 
simultaneous ones.  Research has also shown that lineups are more reliable when the witness is told 
that it is possible that the perpetrator is not among those presented in the lineup, and when the 
person conducting the lineup does not know who the suspect is. 
 
This resolution incorporates these and other protections for the integrity of the eyewitness 
identification process. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Penal Code sections 686.3 and 13519.10 to read as follows: 
 

§686.3 1 
 (a) On or before July 1, 2009, the Department of Justice, in conjunction with local 2 
law enforcement agencies, prosecutors, and defense attorneys, including representatives of 3 
the California District Attorneys Association, the California Public Defenders Association 4 
and the California Attorneys for Criminal Justice, shall develop guidelines for policies and 5 
procedures with respect to collection and handling of eyewitness evidence in criminal 6 
investigations by all law enforcement agencies operating in California. These guidelines 7 
shall be developed to ensure reliable and accurate suspect identifications. All law 8 
enforcement agencies shall adopt the guidelines by December 31, 2009. In order to ensure 9 
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reliability and accuracy, the guidelines developed by the Department of Justice shall comply 10 
with, at a minimum, the following requirements: 11 
 (1) Prior to conducting the identification procedure, and as close in time to the 12 
incident as possible, the eyewitness shall complete a standardized form describing the 13 
perpetrator of the offense. 14 
 (2) The investigator conducting the identification procedure shall be a person who is 15 
not aware of which person in the identification procedure is suspected as the perpetrator of 16 
the offense. 17 
 (A) Individuals and photos used in an identification procedure shall be presented 18 
sequentially, not simultaneously. However, when it is not practicable for the investigator to 19 
be a person who is not aware of which person in the identification procedure is suspected as 20 
the perpetrator of the offense, then the following shall apply: 21 
 (i) The lineup will be presented simultaneously, not sequentially. 22 
 (ii) The investigator will state in writing the reason that the presentation of the lineup 23 
was not made by a person who was not aware of which person in the identification 24 
procedure was suspected as the perpetrator of the offense. 25 
 (3) An eyewitness shall be instructed of the following, prior to any identification 26 
procedure: 27 
 (A) The perpetrator may not be among the persons in identification procedure. 28 
 (B) The eyewitness should not feel compelled to make an identification. 29 
 (C) An identification or failure to make an identification will not end the 30 
investigation. 31 
 (4) If the identification procedure is being done sequentially, rather than 32 
simultaneously, then, prior to the identification procedure, an eyewitness shall also be 33 
instructed of all of the following: 34 
 (A) Each photograph or person shall be viewed one at a time. 35 
 (B) The photographs or persons shall be displayed in random order. 36 
 (C) The photographs will be presented in shuffled envelopes. 37 
 (D) The eyewitness should take as much time as needed in making a decision about 38 
each photograph or person before moving to the next one. 39 
 (E) All photographs or persons will be shown to the eyewitness, even if an 40 
identification is made before all have been viewed. 41 
 (5) An identification procedure shall be composed so that the fillers generally fit the 42 
description of the person suspected as the perpetrator and, in the case of a photo lineup, the 43 
photograph of the person suspected as the perpetrator should resemble his or her appearance 44 
at the time of the offense and does not unduly stand out. 45 
 (6) If the eyewitness has previously viewed an identification procedure in connection 46 
with the identification of another person suspected of involvement in the offense, the fillers 47 
in the lineup in which the person suspected as the perpetrator participates shall be different 48 
from the fillers used in any prior lineups. 49 
 (7) At least eight fillers shall be included in a photo lineup and at least four fillers 50 
shall be included in a live lineup, in addition to the person suspected as the perpetrator. 51 
 (8) In a photo lineup, no writings or information concerning any previous arrest of 52 
the person suspected as the perpetrator shall be visible to the eyewitness. 53 
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 (9) In a live lineup, any identification actions, such as speaking or making gestures 54 
or other movements, shall be performed by all lineup participants. 55 
 (10) All live lineup participants shall be out of the view of the eyewitness prior to the 56 
beginning of the identification procedure. 57 
 (11) Only one suspected perpetrator shall be included in any identification 58 
procedure. 59 
 (12) All witnesses shall be separated when viewing an identification procedure. 60 
 (13) Nothing shall be said to the eyewitness regarding the position of the person 61 
suspected as the perpetrator during the identification procedure. 62 
 (14) Nothing shall be said to the eyewitness that might influence the eyewitness's 63 
selection of the person suspected as the perpetrator. 64 
 (15) If the eyewitness identifies a person he or she believes to be the perpetrator, all 65 
of the following shall apply: 66 
 (A) The investigator shall immediately inquire as to the eyewitness's confidence 67 
level in the accuracy of the identification. 68 
 (B) No information concerning the identified person shall be given to the eyewitness 69 
prior to obtaining the eyewitness's statement of confidence level. 70 
 (16) A written record of the identification procedure shall be made that includes, at a 71 
minimum, all of the following: 72 
 (A) All identification and nonidentification results obtained during the identification 73 
procedure, signed by the eyewitness. 74 
 (B) A statement of the eyewitness's own words regarding how certain he or she is 75 
regarding the accuracy of his or her identification, signed by the eyewitness. 76 
 (C) The names of all persons present at the identification procedure. 77 
 (D) The date, time, and location of the identification procedure. 78 
 (E) If the identification procedure was conducted sequentially, the order in which the 79 
photographs or persons were displayed to the eyewitness. 80 
 (F) Color copies of all photographs used in a photo lineup. 81 
 (G) Identification information and the sources of all photographs used in a photo 82 
lineup. 83 
 (H) An electronic recording that includes both audio and visual representations of 84 
the identification procedures that includes all persons who participated in the live lineup and 85 
the reactions of the witnesses and the statements of the investigator. 86 
 (b) (1) Field showups of a suspect are unnecessarily suggestive and are disallowed, 87 
except under any of the following circumstances: 88 
 (A) The witness is gravely injured and may not survive to participate in an 89 
alternative procedure. 90 
 (B) (i) There is no probable cause for arrest without a field showup identification and 91 
only a single witness will be making the identification. 92 
 (ii) There is no probable cause for arrest without a field showup identification and 93 
there are multiple witnesses, however each witness shall be shown the suspect separately. 94 
The field showup shall cease when the first identification is made by a witness. All other 95 
identification procedures must be in compliance with subdivision (a) of this section. 96 
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 (iii) If there is no probable cause for arrest without a field showup identification, the 97 
suspect shall be given the opportunity to waive probable cause for the arrest and accept a 98 
prompt identification procedure in compliance with this statute in lieu of a field showup. 99 
Evidence of the waiver is inadmissible and shall be immune from prosecutorial comment. 100 
 (2) Whenever practicable and safe, during a field showup a witness should view the 101 
suspect while the suspect is not restrained by handcuffs or an officer and while the suspect is 102 
not seated in the squad car. 103 
 (3) A field showup shall be electronically recorded, unless it is shown to have been 104 
impracticable. 105 
 (4) During the field showup, the eyewitness must make a contemporaneous signed 106 
statement or electronic recording regarding any identification. 107 
 (c) For purposes of this section, the following terms have the following meanings: 108 
 (1) "Eyewitness" means a person whose identification of another person may be 109 
relevant in a criminal investigation. 110 
 (2) "Photo lineup" means a procedure in which an array of photographs, including a 111 
photograph of the person suspected as the perpetrator of an offense and additional 112 
photographs of other persons not suspected of the offense, is displayed to an eyewitness for 113 
the purpose of determining whether the eyewitness is able to identify the suspect as the 114 
perpetrator. 115 
 (3) "Live lineup" means a procedure in which a group of persons, including the 116 
person suspected as the perpetrator of an offense and other persons not suspected of the 117 
offense, is displayed to an eyewitness for the purpose of determining whether the eyewitness 118 
is able to identify the suspect as the perpetrator. 119 
 (4) "Investigator" means the person conducting the live or photo lineup. 120 
 (5) "Identification procedure" means either a photo lineup or a live lineup. 121 
 (6) "Filler" means either a person or a photograph of a person who is not suspected 122 
of an offense and is included in an identification procedure. 123 
 (7) A field showup means a presentation of a single suspect to a witness or 124 
witnesses. 125 
 (d) When an identification procedure is composed or conducted in violation of any 126 
of the provisions of this statute, the court shall give the jury a limiting instruction regarding 127 
the reliability of the identification substantially similar to the following: Specific procedures 128 
are in place to increase the reliability of eyewitness identifications; jurors may consider 129 
evidence that police officers did not follow such procedures or failed to adopt such 130 
procedures when determining whether an eyewitness was mistaken in identifying the 131 
defendant as the perpetrator. 132 
 133 
§13519.10 134 
 The Commission on Peace Officer Standards and Training shall implement, on or 135 
before January 1, 2010, a course or courses of instruction for the required training of all 136 
peace officers on the methods and technical aspects of the eyewitness identification 137 
practices and procedures referenced in Section 686.3.138 

 
(Proposed new language underlined; language to be deleted stricken) 
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PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: In California there are no uniform procedures governing the use of an eyewitness 
to identify persons suspected of committing crimes. The only limitation is that the identification 
procedure must have been fair in the Constitutional sense. Testimony related to eyewitness 
identification is made admissible by case law and has not been codified. 
 
This Resolution: This resolution requires law enforcement agencies to adopt written policies 
governing the use of an eyewitness to identify a person suspected of committing a crime. The 
policies apply to practices under which an eyewitness identifies a suspect upon viewing him or 
her in person, such as in a line-up or field show-up, and to practices under which an eyewitness 
identifies a suspect upon viewing a representation of the suspect, as by viewing a photograph 
array. The policies must be designed to reduce the potential of erroneous identifications by 
eyewitnesses. The legislation also makes admissible expert testimony regarding factors that 
affect the reliability of eyewitness identification, including factors present in the particular case. 
 
The Problem: The problem is well known - innocent persons are convicted of crimes they did not 
commit based in large part upon an identification made by a crime victim or witness. Scientific 
research has identified the factors that contribute to eyewitness identification error and has 
identified changes in procedure which must be made to reduce the chance of erroneous 
identification. This resolution causes the justice system to change by adopting procedures 
empirically determined to improve the likelihood of accurate eyewitness identifications. 
 
IMPACT STATEMENT 
 
This resolution will not affect any other statute, law, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; voice 213-974-
3009, fax 213-626-3519, rbernstein-lev@lacopubdef.org 
 
RESPONSIBLE FLOOR DELEGATE: Robin Bernstein-Lev 
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RESOLUTION 03-15-2007 
 
DIGEST 
Search Warrants:  Required Filing with the Court 
Amends Penal Code section 1528 to require the filing of search warrant applications with the 
clerk of the court. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Penal Code section 1528 to require the filing of search warrant 
applications with the clerk of the court.  This resolution should be approved in principle because 
it would prevent the loss or destruction of search warrant applications, and would assure that 
they are available in the event of a challenge to the warrant. 
 
In some counties, there is no consistent system for storing, filing and maintaining warrant 
applications.  This resolution provides for a consistent and uniform system, applicable in all 
counties, that would permit the prosecution and defense alike to track search warrants and refer 
to them logically and consistently in later proceedings. 
 
This resolution would also require the person requesting a warrant to notify the judge or 
magistrate of a previous application which has been denied.  This would prevent “judge 
shopping” and is consistent with civil practice.  (See Code Civ. Proc., § 1008 [reconsideration].) 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Penal Code section 1528 to read as follows: 
 

§1528 1 
 (a) If the magistrate is thereupon satisfied of the existence of the grounds of the 2 
application, or that there is probable cause to believe their existence, he or she must issue a 3 
search warrant, signed by him or her with his or her name of office, to a peace officer in his 4 
or her county, commanding him or her forthwith to search the person or place named for the 5 
property or things or person or persons specified, and to retain the property or things in his 6 
or her custody subject to order of the court as provided by Section 1536. 7 
 (b) The magistrate may orally authorize a peace officer to sign the magistrate's name 8 
on a duplicate original warrant. A duplicate original warrant shall be deemed to be a search 9 
warrant for the purposes of this chapter, and it shall be returned to the magistrate as provided 10 
for in Section 1537. The magistrate shall enter on the face of the original warrant the exact 11 
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time of the issuance of the warrant and shall sign and file the original warrant and the 12 
duplicate original warrant with the clerk of the court as provided for in Section 1541. 13 
 (c) The magistrate shall, at the time a warrant application is presented to him or her 14 
or as soon thereafter is practicable, cause the clerk of the court to issue a unique file number 15 
to each warrant application in every case regardless of whether the warrant is actually 16 
issued. The warrant application and all supporting documents shall be filed with and 17 
retained by the clerk of the court under the unique file number. If the warrant application or 18 
supporting documents or any portion thereof have been ordered sealed by a magistrate, the 19 
clerk of the court shall maintain the sealed documents under seal. 20 
 (d) Every person who presents a search warrant application and/or supporting 21 
documents to a magistrate must inform the magistrate in writing of any other identical or 22 
substantially similar warrant application submitted by the same law enforcement agency for 23 
the same location within the past 90 days that was refused issuance including the name of 24 
the magistrate who denied the other application. A copy of the other identical or 25 
substantially similar warrant application must be presented to the magistrate, identified by 26 
the court’s unique file number, at the time the current warrant application is presented or as 27 
soon thereafter as practicable.28 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: There is no existing law that requires persons seeking search warrants to file them 
with the clerk of the court and to obtain a court file number. There is no existing law that 
requires a person seeking a search warrant to inform the magistrate that an identical or similar 
application was made to another magistrate who refused to issue the warrant. 
 
This Resolution: Requires that search warrants be uniquely numbered and filed with the clerk of 
the Superior Court.  Sealed warrants and affidavits would be retained by the clerk in a sealed 
condition. Also, persons seeking a search warrant after an identical or substantially similar 
warrant has been refused by another magistrate would be required to inform the magistrate that 
they presented the same or similar warrant to another magistrate who refused to issue the 
warrant. 
 
The Problem: There is no uniform system for the filing and retention of search warrant 
applications. Sometimes warrants are retained by the court, sometimes not; sometimes warrants 
are retained by law enforcement; sometimes not. As a result, warrant applications simply 
disappear, having become lost, misplaced or destroyed. This does not occur maliciously in most 
cases, but often occurs because law enforcement officers go directly to judges for warrant 
issuance and completely bypass the court clerk’s office. This resolution creates a uniform system 
that will require that all search warrants, whether issued or not, that are presented for signature 
be retained by the court clerk’s office. This should eliminate the nightmare that occurs when a 
warrant application is being challenged but the original has become lost or misplaced. 
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The recent decision in People v. Galland (2006) 146 Cal.App.4th 277, establishes that this is a 
problem that does occur and is improper. The Los Angeles and Orange County Superior Courts 
have admitted that for years they allowed the police to keep the only version of sealed affidavits. 
This resolution resolves this issue. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public 
Defender Appellate Branch, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; voice 
213-974-3066, fax 213-626-3519, mharvis@lacopubdef.org 
 
RESPONSIBLE FLOOR DELEGATE: Mark Harvis 
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RESOLUTION 03-16-2007 
 
DIGEST 
Criminal Procedure:  Eyewitness Identification and False Confessions 
Urges the Legislature to pass measures for improved eyewitness identification and electronic 
recording of custodial interrogations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution ELF-03-2006, which was approved, and substantially related to Resolution 
04-10-2007. 
 
Reasons: 
This resolution urges the Legislature to pass measures for improved eyewitness identification 
and electronic recording of custodial interrogations.  This resolution should be approved in 
principle because it is narrowly tailored to ensure the fair administration of justice without 
placing unreasonable burdens upon prosecution or police agencies. 
 
The California Commission on the Fair Administration of Justice (“Commission” or “CCFAJ”) 
was established by Senate Resolution No. 44 (2003-2004 Reg. Sess.) to study and review the 
administration of criminal justice in California, determine the extent to which that process has 
failed in the past, examine safeguards and improvements, and recommend proposals to ensure 
that the administration of criminal justice in California is just, fair and accurate.  The 
Commission has conducted hearings and identified causal factors in California, including 
misidentification by eyewitnesses and false confessions.  In April 2006, the Commission 
released its report and recommendations regarding eyewitness identification procedures.  In July 
2006, the Commission released its report and recommendations regarding false confessions. 
 
In 2006, the Senate and Assembly passed Senate Bill No. 1544 (2005-2006 Reg. Sess.), which 
would require the Department of Justice and the Commission on Peace Officer Standards and 
Training to develop guidelines for eyewitness identification procedures.  Also in 2006, the 
Senate and Assembly passed Senate Bill No. 171 (2005-2006 Reg. Sess.), which would mandate 
the electronic recording of custodial interrogation in serious felony cases.  The governor vetoed 
both pieces of legislation due to technicalities. 
 
Introduced earlier this year, Senate Bill No. 756 (2007-2008 Reg. Sess.) is substantially similar 
to the previous legislation.  This resolution is consistent with the Conference’s previous action, 
and again urges both houses of the Legislature to pass both pieces of legislation and further urges 
the governor to sign them into law. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations urges the 
California Senate and Assembly to pass S.B. 756 [Ridley-Thomas] (relating to improved 
methods and procedures for the conducting of eyewitness identifications), which incorporates 
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into legislation the reform measures recommended by the California Commission on the Fair 
Administration of Justice (“CCFAJ”) regarding eyewitness identifications issued April 13, 2006,  
http://www.ccfaj.org/documents/reports/eyewitness/official/eyewitnessidrep.pdf ,  
and provides as follows: 

The people of the State of California do enact as follows: 
SECTION 1.  Section 806 is added to the Evidence Code, to read: 
806.  Consistent with existing law, expert testimony may be admitted regarding factors 

that affect the reliability of eyewitness identification if the proponent of the evidence establishes 
relevancy and proper qualifications of the witness. 

SEC. 2.  Section 686.3 is added to the Penal Code, to read: 
686.3.  (a) The goal of a law enforcement criminal investigation is to find and apprehend 

the person or persons responsible for committing a crime. 
(b) A comprehensive body of peer-reviewed studies of eyewitness identification 

procedures indicate that the criminal justice system can improve the accuracy of eyewitness 
identifications by implementing changes to identification procedures. 

(c) Improving the accuracy of eyewitness identifications will increase public trust in the 
criminal justice system. 

(d) Policies and procedures such as those recommended by the National Institute of 
Justice and the California Commission on the Fair Administration of Justice are readily available 
and have proven effective in other jurisdictions. 

(e) It is the intent of the Legislature that law enforcement officials study and consider 
adoption of new policies and procedures similar to those recommended by the National Institute 
of Justice and the California Commission on the Fair Administration of Justice in order to ensure 
that eyewitness identification procedures in California minimize the chance of misidentification 
of a suspect. 
RESOLVED FURTHER that the Conference of Delegates of California Bar Associations urges 
the California Senate and Assembly to pass S.B. 511 [Alquist] (relating to the electronic 
recording of custodial interrogations to minimize the risks of false confessions),  which 
incorporates into legislation the reform measures recommended by the California Commission 
on the Fair Administration of Justice (“CCFAJ”) regarding false confessions, 
http://www.ccfaj.org/documents/reports/false/official/falconfrep.pdf, and provides as follows: 

The people of the State of California do enact as follows: 
SECTION 1.  It is the intent of the Legislature in enacting this act to require the creation 

of an electronic record of an entire custodial interrogation in order to eliminate disputes in court 
as to what actually occurred during the interrogation, thereby improving prosecution of the guilty 
while affording protection to the innocent. 

SEC. 2.  Section 859.5 is added to the Penal Code, to read: 
859.5.  (a) (1) Any custodial interrogation of an individual suspected of  committing or 

accused of a homicide, as defined in Chapter 1 (commencing with  Section 187) of Title 8 of Part 
1, or a violent felony, as defined in subdivision (c) of Section 667.5, shall be electronically 
recorded in its entirety. This provision applies to both adult and juvenile proceedings. 

(2) The requirement for the electronic recordation of a custodial interrogation pursuant to 
this section shall not apply if the person to be interrogated provides an electronically recorded 
statement expressing that he or she will speak to the law enforcement officer or officers only if 
the interrogation is not electronically recorded.  Where electronic recording of that statement is 
refused by the person to be interrogated, then that refusal may be documented in writing. 
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(3) The interrogating entity shall not destroy or alter any electronic recording made of a 
custodial interrogation of a defendant until the time that a defendant’s conviction for any offense 
relating to the interrogation is final and all direct and habeas corpus appeals are exhausted or the 
prosecution of the defendant for that offense is barred by law. The interrogating entity may make 
one or more true, accurate, and complete copies of the electronic recording in a different format. 

(b) Any law enforcement officer who conducts a custodial interrogation of an individual 
described in subdivision (a) shall be required to make an electronic recording of the interrogation 
pursuant to subdivision (a), unless the law enforcement officer can demonstrate, by a 
preponderance of the evidence, that the electronic recording of the custodial interrogation was 
not feasible for a specified reason, including, but not limited to, either of the following: 

(1) Access to equipment required to electronically record an interrogation could not be 
obtained during the period of time that the defendant could be lawfully detained.  

(2) The failure to create an electronic recording of the entire custodial interrogation was 
the result of a malfunction of the recording device and obtaining a replacement device was not 
feasible.  

(c) If a court finds that a defendant was subjected to a custodial interrogation in violation 
of subdivision (a), the court shall, at the request of the defendant, provide the jury with a, 
instruction, to be developed by the Judicial Council that advises the jury to view the statements 
made in that custodial interrogation with caution. 

(d) For the purposes of this section, the following terms have the following meanings:  
(1) “Custodial interrogation” means any interrogation that is conducted at a place of 

detention during which a law enforcement officer is required to advise a person of his or her 
Miranda rights, from the beginning of questioning until the interview is complete, involving 
questioning that a law enforcement officer should know is reasonably likely to elicit an 
incriminating response from the defendant, under circumstances in which a reasonable person in 
the defendant’s position would believe that he or she is in custody.  

(2) “Electronic recording” means an analog or digital recording that includes the audio 
representations of any interrogator and individual involved in a custodial interrogation, provided 
however, that a motion picture, videotape, analog, or digital recording that includes both audio 
and visual representations of any interrogator and individual involved in a custodial interrogation 
is also permitted.  If videotaping is used, the camera shall be positioned to capture images of the 
suspect and the interrogators.  Law enforcement officers are encouraged to videotape the 
custodial interrogation of individuals suspected or accused of committing a homicide.  

(3) “Law enforcement officer” means any officer of the police, sheriff, highway patrol, or 
district attorney, and any peace officer included in Chapter 4.5 (commencing with Section 830). 

(4) “Place of detention” means a police station, sheriff's station, correctional facility, 
holding facility for prisoners, or any other law enforcement facility in which a person may be 
held in detention in connection with any criminal charge that has been, or may be, filed against 
the person. Place of detention does not include a law enforcement vehicle.  

SEC. 3.  If the Commission on State Mandates determines that this act contains costs 
mandated by the state, reimbursement to local agencies and school districts for those costs shall 
be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the 
Government Code.  
RESOLVED FURTHER that the Conference of Delegates of California Bar Associations urges 
the Governor to sign such legislation into law.  
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PROPONENT:   Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Existing law does not regulate how law enforcement officials prepare or conduct 
eyewitness photo or live lineup identifications.  Nor does existing law require that the 
interrogations of perpetrators of the most serious crimes be recorded and preserved by means of 
an electronic recording.  The California Commission on the Fair Administration of Justice 
(“CCFAJ”) has identified many causal factors in California for wrongful convictions, including 
misidentification by eyewitnesses and false confessions.  In 2006, the CCFAJ released reports 
and recommendations regarding eyewitness identification procedures and false confessions.  It is 
the consensus opinion of the CCFAJ that California criminal justice system participants should 
study and consider adoption of policies and procedures regulating eyewitness lineup 
identifications so as to ensure a decrease in the number of misidentifications, and that it is 
appropriate to require the creation of an electronic record of an entire custodial interrogation 
during the investigation of the most serious crimes in order to eliminate disputes in court as to 
what actually occurred during the interrogation. 
 
S.B. 1544 (addressing eyewitness identification procedures and lineups) and S.B. 171 
(mandating electronic recording of all custodial interrogations relating to violent felonies by all 
police agencies in California) were both passed by the Legislature and then vetoed by the 
Governor.  At the 2006 Conference of the CDCBA, the Conference passed unanimously 
Resolution ELF-3-2006, urging reintroduction of legislation similar to both S.B. 1544 and S.B. 
171.  Both bills have been reintroduced: S.B. 756  [Ridley-Thomas] requires the appointment of 
a task force to draft mandatory guidelines for the conduct of police line-ups and photo arrays to 
increase the accuracy of eye-witness identifications; S.B 511 [Alquist] requires the electronic 
recording of police interrogations in cases involving homicides and other serious felonies.  Both 
of the reintroduced bills directly address the Governor’s concerns in his veto messages with 
amendments as recommended by the CCFAJ. 
 
This Resolution: Recognizes that the CCFAJ is composed of prosecutors, defense lawyers, 
police representatives, a crime victim advocate and a judge, yet it has achieved unanimity in its 
recommendations as to these bills.  Commission Chair John Van de Kamp stated, “These 
measures all gained the unanimous support of a Commission which represents the full spectrum 
of involvement in the criminal justice system, after extensive study and public hearings.”   
 
The Problem: Technological advances in forensic DNA techniques have revealed wrongful 
criminal convictions and resulted in exonerations of defendants who, though innocent, were 
convicted.  The problem of wrongful convictions deserves the expertise of California lawyers.  
The willingness of traditional opponents to join together to support the suggested, and obviously 
needed, reforms, can not be ignored.  
 
IMPACT STATEMENT: 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z. 
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415) 
308-1590; Email: Frank@LeidmanLaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman 
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RESOLUTION 03-17-2007 
 
DIGEST 
Misdemeanor Diversion: Statewide Application 
Amends Penal Code section 1001.2 to provide for a statewide right to pretrial diversion in 
appropriate cases.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 03-03-2004, which was approved.  
 
Reasons: 
This resolution amends Penal Code section 1001.2 to provide for a statewide right to pretrial 
diversion in appropriate cases.  This resolution should be approved in principle because it 
provides for more uniform treatment of low level offenders, while maintaining the court and 
prosecution’s ability to screen individual applicants for diversion. 
 
Chapter 2.7 of the Penal Code, entitled “Misdemeanor Diversion,” defines pretrial diversion as 
the procedure of postponing prosecution of a misdemeanor offense at any point from charge to 
adjudication (Pen. Code, § 1001.1). No criteria for acceptability into a diversion program are set 
forth in Chapter 2.7.  Chapter 2.9 specifies eligibility criteria for misdemeanor diversion. (Pen. 
Code, § 1001.51.)  Chapter 2.9 provides that it shall become operative in a county only if the 
board of supervisors of that county adopts the chapter by ordinance.  
  
Both chapters provide for diversion from the criminal process before trial; supervised 
participation in rehabilitative programs; and, upon successful completion of such programs, 
expungement of the entire criminal record, allowing the defendant to represent later that he or 
she was never arrested or diverted for the charged offense.  (Pen. Code, §§ 1001.9, 1001.55.) 
Both require approval of the district attorney for any diversion program. (Pen. Code, § 1001.2, 
subd. (b); 1001.50, subd. (b).)  Neither chapter 2.7 nor chapter 2.9 contains any language 
granting a defendant an express right to be diverted. 
 
This leads to substantially different outcomes in different counties.  For example, in San 
Francisco County, almost all first offense misdemeanants are presumptively diversion eligible.  
In neighboring counties to the South, neither San Mateo nor Santa Clara Counties have diversion 
programs, although San Mateo County had, until recently, a specific diversion program for non-
violent offenses committed by the mentally ill where the activity can be attributed to that illness 
and ongoing treatment would render such lawlessness unlikely to be repeated. 
 
While the courts have ruled that this does not violate equal protection or the separation of powers 
(Davis v. Municipal Court (1988) 46 Cal.3d 64), sound policy requires the equal and consistent 
application of diversion throughout the state.  This resolution would accomplish that goal by 
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eliminating the district attorney’s ability to disapprove of diversion programs in his or her 
county, which is the present impediment to statewide implementation. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Penal Code Section 1001.2 to read as follows: 
 

§1001.2 1 
 (a) This chapter shall not apply to any pretrial diversion or post trial programs for the 2 
treatment of problem drinking or alcoholism utilized for persons convicted of one or more 3 
offenses under Section 23152 or 23153 or former Section 23102 of the Vehicle Code or to 4 
pretrial diversion programs established pursuant to Chapter 2.5 (commencing with Section 5 
1000) of this title nor shall this chapter be deemed to authorize any pretrial diversion or post 6 
trial programs for persons alleged to have committed violation of Section 23152 or 23153 of 7 
the Vehicle Code. 8 
  (b) The district attorney of each county shall review annually any diversion program 9 
established pursuant to this chapter, and no program shall continue without the approval of 10 
the district attorney. 11 

No person shall be diverted under a program unless it has been approved by the 12 
district attorney. Nothing in this subdivision shall authorize the prosecutor to determine 13 
whether a particular defendant shall be diverted.14 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law: Under existing law, local prosecutors must approve programs for misdemeanor 
diversion.  Some counties have no such programs. 
 
This Resolution:   This resolution makes misdemeanor diversion available statewide.  This is 
simply a matter of equal protection of the laws. 
 
The Problem: Some counties have no misdemeanor diversion programs whatsoever.  For 
example, a first offense of shoplifting ban in San Francisco will result in diversion.  Such an 
offense, if committed on the other side of the street in San Mateo County results in conviction 
with possible penalties of fine and imprisonment.  This inconsistency is contrary to the concept 
of equal protection of the laws. 
 
This resolution was passed twice previously by the Conference of Delegates in presently this 
form.  It was not presented adequately to the legislation.  Thus, we renew. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard Street, 
Suite 310, San Francisco, CA 94105, (415) 957-1717, fax: (415) 957-1777, e-mail:  
Bigelaw@ix.netcom.com. 
 
RESPONSIBLE FLOOR DELEGATE:  David Michael Bigeleisen 
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RESOLUTION 4-01-2007 
 
DIGEST 
Discovery: Request and Responses 
Adds Code of Civil Procedure section 2019.040 to require parties to exchange electronic 
versions of discovery requests and/or responses. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Code of Civil Procedure section 2019.040 to read as follows: 
 

'2019.040 1 
On request, a party must within three court days provide to any other party an 2 

electronic version of any set of (1) discovery requests, except for form interrogatories, or (2) 3 
discovery responses.  The electronic version may be provided in any form on which the 4 
parties agree.  If the parties are unable to agree on the form, the party to whom the request 5 
was made must provide to the requesting party an electronic version of the set of discovery 6 
requests or discovery responses that it used to prepare the document requested.  The party to 7 
whom the request was made may modify the electronic version provided to eliminate any 8 
metadata. Under this provision, a party is not required to create an electronic version or any 9 
new version of any document for the purpose of transmission to the requesting party.10 

     
(Proposed new language underlined; language to be deleted stricken). 

 
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law: Does not require parties to provide electronic versions of discovery requests or 
responses. 
 
This Resolution: Requires, upon request and within a certain time frame, that a party must 
provide an electronic version of its discovery requests and/or discovery responses.  This 
resolution is based on California Rule of Court 3.1350 (i) as applied to separate statements for 
summary judgment motions.   
 
The Problem: No statute or rule requires a party to provide an electronic version of discovery 
requests or responses.  Although not required, some parties, when responding to discovery 
requests, include the requests with their responses, which makes it easier for all parties to 
understand the context of the response and eliminates the need to shuffle between documents 
comparing requests and responses.  The time spent responding to discovery and preparing a 
separate statement will be reduced if the movant has an electronic document from which he or 
she can “cut and paste” the respondent’s objections to movant’s requests.  Reducing the time to 
prepare discovery responses and discovery motions benefits clients by reducing their legal fees.     



04-01-2  

The Judicial Council recognized the benefits of exchanging electronic documents when it 
implemented Rule 3.1350(i) in the context of summary judgment motions.  This resolution 
would apply the same benefits in a broader context.       
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.    
 
AUTHOR AND/OR PERMANENT CONTACT: Howard Fredman, Fredman/Lieberman LLP, 
1875 Century Park East, Suite 2200, Los Angeles, CA 90067-2523, 310.226.6796, 
HSFLAWYER@aol.com, and Robin Yeager, yeagerconsulting, 1334 Parkview Ave., Suite 100, 
Manhattan Beach, CA 90266, 310.921.5405, consult_ry@robinyeager.com.   
 
RESPONSIBLE FLOOR DELEGATE: Howard Fredman 
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RESOLUTION 04-02-2007 
 
DIGEST 
Discovery: Meet and Confer 
Amends Code of Civil Procedure section 2016.040 to provide more specific requirements for the 
meet and confer process in discovery motions. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2016.040 to provide more specific 
requirements for the meet and confer process in discovery motions.  This resolution should be 
disapproved because it would cause more delay and increased workload for attorneys in an 
already long discovery process.   
 
This resolution imposes too many requirements on parties to be effective.  The resolution 
requires a joint stipulation and in-person or telephonic meet and confer requirements according 
to specific timelines.  However, it does not address how to resolve disputes over the language of 
the stipulation or logistics of where the in-person meeting will occur.  It also assumes that the 
attorneys are located in close proximity to each other and can easily schedule in-person 
meetings.  The 10-day deadline to meet and confer is also too burdensome.  Moreover, the 
requirement to meet and confer 23 days after service is too restrictive and poses an undue burden 
on attorneys, especially sole practitioners and small law firms. 
 
This resolution seeks to codify good practice tips which good practitioners are already following 
under the current meet and confer process, and which others would continue to abuse even if the 
proposal were adopted.  Instead of solving the problems identified, the resolution would cause 
more delay, pressure to meet unreasonable deadlines, and additional cost and time for preparing 
pre-motion letters and declarations.  Furthermore, it creates more work for the court by giving 
the court more to police and more documentation to review. 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Legislature amend Code of Civil Procedure section 2016.040 to read as follows: 
 

§2016.040  1 
 (a)  A joint meet and confer declaration in support of a motion shall state facts 2 

showing a reasonable and good faith attempt at an informal resolution of each issue 3 
presented by the motion.stipulation filed in connection with a motion shall state that a timely 4 
meet and confer conference occurred by telephone or in person and reasonable though 5 
unsuccessful efforts were made to resolve all disputes informally.  6 
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(b)  Prior to filing any motion relating to discovery, counsel for the parties shall 7 
confer in a good faith effort to eliminate the necessity for hearing the motion or to eliminate 8 
as many of the disputes as possible.  The conference must take place in person or 9 
telephonically.  Unless relieved by written order of the court upon good cause shown, 10 
counsel for the opposing party shall confer with counsel for the moving party within 10 11 
calendar days after moving counsel  sends a written request for such conference.   12 

(1)A written request for a meet and confer conference shall be made no later than 23 13 
days after service of the responses.  Moving counsel’s correspondence shall identify each 14 
disputed issue and/or discovery request, and shall state briefly with respect to each such 15 
issue/request the moving party’s position.  Moving counsel also should provide any legal 16 
authority which moving party believes is dispositive as to that issue/request. 17 

(2) If in response to a request for a meet and confer conference, the responding party 18 
agrees to provide a further response, the waiver rule barring the filing of motions to compel 19 
if not given within 45 days of the service of the response, as set forth in Sections 2030.300 20 
(c), 2031.310 (c), and 2033.290 (c), shall be extended for 20 additional days (i.e., to a total 21 
of 65 days). 22 

(c)  If counsel are unable to settle their differences, they shall prepare a joint written 23 
stipulation within four court days after they meet and confer.  The stipulation must not refer 24 
the court to any other documents and must be signed by counsel for both parties.  It must be 25 
filed and served with the notice of motion and separate statement required by the California 26 
Rules of Court.  27 

(d)  The court will not consider any discovery motion in the absence of: a joint 28 
stipulation as set forth in (a) and (c) above; or a declaration from moving counsel, which 29 
establishes that opposing counsel (1) failed to confer in a timely manner; (b) failed to 30 
cooperate in the preparation of the joint stipulation; and/or (c) refused to sign and return the 31 
joint stipulation.32 

    
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Beverly Hills Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law: Does not provide for a time limit by which opposing counsel must respond to a 
moving counsel's request to meet and confer.  
 
This Resolution: Sets a time limit by which counsel must meet and confer; requires a personal (in 
person or by phone) meet and confer; requires a joint stipulation that both sides made a 
reasonable effort to resolve the dispute informally before filing a discovery motion; and extends 
the time to move to compel when the responding party agrees to provide a further response.   
 
The Problem: Under current law, opposing counsel can delay efforts to meet and confer until 
moving counsel has no choice but to prepare a motion to compel or risk dismissal of the motion 
for failure to timely file it.  Or, opposing counsel can meet and confer, and agree to provide 
further responses and/or documents, but fail to supplement as agreed, or supplement less than 
agreed, and do so at such a late date that moving counsel has no choice but to prepare a motion 
to compel or risk dismissal of the motion for failure to timely file it.   
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After the motion, which is both time- and labor-intensive, has been prepared, and the moving 
party has incurred the cost of its counsel’s efforts, opposing counsel can and in fact has contacted 
moving counsel and declared that the supplemental responses will be produced.  At this point, 
moving counsel knows that if the motion is filed, and the response is supplemented, the court 
will not be pleased to have its valuable time taken up with a (potentially) moot argument.  Thus, 
moving counsel must await service of the supplemental responses before determining whether a 
motion to compel is still warranted. 
 
Regardless of whether last-minute “cooperation” with moving counsel is due to deliberate 
delaying tactics, or poor time management, it is grossly unfair to saddle the moving party and 
moving counsel with the time and cost of making an unnecessary motion to compel.  By  
requiring a personal conference (in person or by phone), establishing time limits in which that 
conference must be conducted, and by requiring a joint stipulation that counsel made a 
reasonable and good faith attempt to resolve the issues in dispute, it is less likely that opposing 
counsel will engage in delaying tactics with respect to discovery requests. Providing a statutory 
extension of the time to move to compel when the responding party agrees to provide a further 
response also achieves the above-referenced objectives.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT: Robin Yeager, yeagerconsulting, 1334 
Parkview Ave., Suite 100, Manhattan Beach, CA 90266, 310.921.5405, 
consult_ry@robinyeager.com, and Howard Fredman, Fredman/Lieberman LLP, 1875 Century 
Park East, Suite 2200, Los Angeles, CA 90067-2523, 310.226.6796, HSFLAWYER@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Robin Yeager 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 

The Resolution is based on the incorrect premise that the current statutory scheme for the meet 
and confer process is inefficient and the resolution, if adopted, could create unnecessary work 
for attorneys dealing with a dilatory opponent. The proposed resolution actually creates a more 
significant opportunity for opposing counsel to cause delay and increased work-load. The 
current statute requires a party to submit a declaration prior to filing a motion to compel 
showing a reasonable and good faith attempt to resolve the dispute without the need for judicial 
intervention. The Resolution proposes a joint stipulation and in person or telephonic meet and 
confer under specifically enumerated time lines.  Here are the problems.  A stipulation (as 
opposed to a declaration) is too burdensome and time consuming. There will be battles over the 
exact language and the logistics of it will cause delay and an increase in time. While the current 
code gives no bright line timelines, there is a reasonableness factor.  Requiring a phone or in 
person meeting to occur within 10 calendar days may be too burdensome and time consuming.  
It is hard to get schedules to coordinate.  Opposing counsel is often located in a different city.  It 
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would create increased cost for the client.  While an in person or phone meet and confer may be 
beneficial, it should be up to the parties to make that determination.  A letter we believe is 
adequate in most cases and provides a record.  Requiring the in person or telephonic meet and 
confer within 10 days could present problems when counsel is in trial or on vacation.  The 
scheduling should be up to the parties.  If one side is being unreasonable, the declarant merely 
need advise the court of that fact. Limiting the meet and confer request to 23 days after service 
is unduly restrictive.  It in effect reduces the time to act.  This would put a lot of pressure on a 
sole practitioner or busy attorney. Providing legal authorities causes the very problem the 
Resolution is designed to prevent—a savings of time and unnecessary motion writing.  If an 
attorney is required to provide legal authority he or she might as well write the whole motion. 
This would create added expense to the client.  We do believe the extension to bring a motion to 
compel provided for in the Resolution when a party agrees to provide further responses is 
reasonable.  In sum, we believe a declaration is more efficient then a joint stipulation and that 
the statute as presently constituted is adequate and reasonable. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The creation of but another layer of statute imposed requirements will not accomplish what the 
author thinks will be accomplished.  It will just cause more pre-motion letters and declarations to 
be filed with the court.  The real problem is the courts failure to put any teeth in the motion 
sanctions.  It is almost always easy to see through an attorney’s failure  to genuinely meet and 
confer to resolve issues.  But in most instances, at the motion the court either does not issue 
sanctions or the sanctions are but a fraction of the real cost of preparing and arguing the motion.  
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RESOLUTION 04-03-2007 
 
DIGEST 
Depositions: Limitation on Objections 
Amends Code of Civil Procedure section 2025.330 to limit speaking objections, speeches, breaks 
to coach witnesses, and instructions not to answer during depositions. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2025.330 to limit speaking objections, 
speeches, breaks to coach witnesses, and instructions not to answer during depositions.  This 
resolution should be disapproved because it would prevent counsel from legitimately interacting 
and providing effective representation to his or her client. 
 
Some states, like Arizona, Massachusetts, Colorado, Florida, Utah, Texas, Vermont, West 
Virginia, Nevada, Wyoming, and New Mexico, have strict rules on attorney conduct and 
interaction with their client during depositions.  The trend started with Hall v. Clifton Precision, 
(E.D. Pa. 1993) 150 F.R.D. 525, in which the Eastern District of Pennsylvania ruled that lawyers 
and witnesses may not confer during a deposition, even during breaks, unless to consider an 
issue of privilege.  The court held further that to the extent that such conferences do occur, the 
attorney client-privilege is waived and the substance of the conference is fair game for inquiry by 
the deposing attorney.  (Hall, supra, 150 F.R.D. at p. 529.) 
 
However, other states are leery of strict rules prohibiting attorney-client discussions during 
depositions.  The Hall decision has been seen as going too far and violating the right to counsel 
if adhered to strictly.  (Stratosphere Corp. Securities Litigation (D. Nev. 1998) 182 F.R.D. 614, 
620-621.)  So long as attorneys do not demand a conference between questions and answers, the 
court indicated that it was confident that the search for truth would adequately prevail.  (Dain, 
Daniel P., Limits on Deponent’s Right to Confer with Counsel During a Deposition, Boston Bar 
Journal (November/December 2004), at p. 24.)  Some limitation on speaking objections may be 
reasonable and called for, but as in the Hall decision, this resolution goes too far in limiting the 
witness’s counsel’s ability to represent adequately his or her client during the deposition.   
 
SECTION/COMMITTEE REPORT 
 
COMMITTEE ON THE ADMINISTRATION OF JUSTICE 
DISAPPROVE 
 
The State Bar of California’s Committee on Administration of Justice (CAJ) opposes this 
resolution. 
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This resolution would put witnesses in jeopardy during a deposition.  Attorneys are familiar with 
deposition procedures and therefore have an advantage over lay witnesses.  When a witness is 
deprived of the effective assistance of counsel, the advantage to the opposing attorney is 
increased.  This resolution would deprive attorneys defending depositions of the tools needed 
when the attorney taking a deposition attempts to take advantage of a witness. 
 
This resolution interferes with the attorney client relationship by eliminating the ability of an 
attorney to advise a client.  Prohibiting an attorney who is defending a deposition from talking to 
his or her client (absent specified circumstance) but permitting the deposing attorney to talk to 
his or her client at the same deposition is simply not fair.  Subdivision (d)(4) of the resolution 
may also result in an invasion of work product, to the extent it would require an attorney to state 
the reasons for a communication with a client. 
 
Depositions are designed to obtain accurate testimony.  Certainly, some attorneys may interject 
more in a deposition than opposing counsel would like.  However, CAJ believes that some 
attorneys may also take advantage of a statute that prohibits a vigorous defense at a deposition.  
Under this resolution, opposing counsel would, for example, be able to lead a witness through a 
series of objectionable leading questions, and opposing counsel could not do anything except 
continually assert an objection as to the “form of the question.”  After opposing counsel had led 
the witness through the objectionable questions, he or she could then ask permissible questions 
that have a foundation based upon the answers previously given.  CAJ questions whether this 
will, in fact, result in more accurate testimony.  Another potential result of this resolution is that 
defending counsel may feel a need to aggressively protect a client by continually asserting, 
pursuant to subdivision (d)(3), that many questions are “plainly improper” and that answering 
will “cause significant prejudice.”  This option does not appear to advance the overall goals this 
resolution. 
 
CAJ believes that the existing system may not be perfect, but that abuses can be adequately 
addressed under the existing rules and statutes.  Ultimately, this resolution will create more 
problems than it is trying to solve. 
 
This position is only that of the State Bar of California’s Committee on Administration of 
Justice.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
TEXT OF RESOLUTION 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 2025.330 of the Code of Civil Procedure to read as 
follows: 

§2025.330 1 
 (a)  The deposition officer shall put the deponent under oath or affirmation. 2 
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 (b)  Unless the parties agree or the court orders otherwise, the testimony, as well as 3 
any stated objections, shall be taken stenographically.  If taken stenographically, it shall be 4 
by a person certified pursuant to Article 3 (commencing with Section 8020) of Chapter 13 of 5 
Division 3 of the Business and Professions Code. 6 
 (c)  The party noticing the deposition may also record the testimony by audio or 7 
video technology if the notice of deposition stated an intention also to record the testimony 8 
by either of those methods, or if all the parties agree that the testimony may also be recorded 9 
by either of those methods.  Any other party, at that party's expense, may make an audio or 10 
video record of the deposition, provided that the other party promptly, and in no event less 11 
than three calendar days before the date for which the deposition is scheduled, serves a 12 
written notice of this intention to make an audio or video record of the deposition testimony 13 
on the party or attorney who noticed the deposition, on all other parties or attorneys on 14 
whom the deposition notice was served under Section 2025.240, and on any deponent whose 15 
attendance is being compelled by a deposition subpoena under Chapter 6 (commencing with 16 
Section 2020.010).  If this notice is given three calendar days before the deposition date, it 17 
shall be made by personal service under Section 1011. 18 
 (d)  Examination and cross-examination of the deponent shall proceed as permitted 19 
at trial under the provisions of the Evidence Code and subject to the provisions of this 20 
subdivision. 21 
 (1)  No objections may be made at a deposition except those which would be waived 22 
if not interposed.  All objections made at a deposition shall be noted by the officer before 23 
whom the deposition is taken, and the witness must answer, and the deposition shall proceed 24 
subject to the objections and to the right of a person to apply for appropriate relief pursuant 25 
to section 2025.420. 26 
 (2)  Every objection raised during a deposition must be stated succinctly and framed 27 
so as not to suggest an answer to the deponent.  An objection on any ground to the form of 28 
the question must be stated as “objection to form” or similar neutral words.  At the request 29 
of the person asking a question, and only at such request, the person objecting must make a 30 
clear statement describing the defect in form or other basis of error or irregularity.  Except to 31 
the extent permitted by this section or to adjourn a deposition for the purpose of making a 32 
motion pursuant to section 2025.420, during the course of the examination persons in 33 
attendance must not make statements or comments that interfere with the questioning. 34 
 (3)  Notwithstanding subdivision (1), the deponent may refuse to answer a question, 35 
but only (A) to preserve a privilege or right of confidentiality, (B) to enforce a limitation set 36 
forth in an order of a court, (C) when the question is plainly improper and would, if 37 
answered, cause significant prejudice to any person, or (D) when the deponent is testifying 38 
as a designated person most knowledgeable and the subject matter of the question is outside 39 
the deponent’s designation.  An attorney must not direct a deponent not to answer a question 40 
except for the reasons set forth in this subdivision.  Any refusal to answer or direction not to 41 
answer shall be accompanied by a succinct and clear statement of the basis therefor.  If the 42 
deponent does not answer a question, the examining party shall have the right to complete 43 
the remainder of the deposition. 44 
 (4)  An attorney must not interrupt the examination for the purpose of 45 
communicating with the deponent unless all parties consent or the communication is made 46 
for the purpose of determining whether the question should not be answered on the grounds 47 
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set forth in subdivision (3), and in such event the attorney must state the reason for the 48 
communication succinctly and clearly. 49 
 (e)  In lieu of participating in the oral examination, parties may transmit written 50 
questions in a sealed envelope to the party taking the deposition for delivery to the 51 
deposition officer, who shall unseal the envelope and propound them to the deponent after 52 
the oral examination has been completed.53 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: San Diego County Bar Association 

STATEMENT OF REASONS 

Existing Law:  Provides that depositions will be conducted “as permitted at trial” but does not 
explicitly limit attorney interference with the deposition process that would not be permitted at 
trial. 

This Resolution:  Explicitly limits speaking objections, speeches, breaks to coach witnesses, and 
instructions not to answer.  It forbids attorney explanations of objections unless requested by the 
examining attorney.  It preserves the right to instruct not to answer when a question invades a 
previously ordered limit on the scope of examination or when divulging the information would 
make meaningless the right to judicial determination of a privilege or similar right.  The 
resolution is adapted from Part 221 of the Uniform Rules for New York State Trial Courts.  
Similar rules exist in Arizona, Colorado, Florida, Massachusetts, Nevada, New Mexico, South 
Carolina, Texas, Vermont, West Virginia, and Wyoming. 

The Problem:  Deposition conduct of some attorneys has gone from bad to worse in the last 
several decades.  Too many depositions are an embarrassment to the profession and a threat to 
the civil justice system.  Examining counsel often are forced to decide whether to proceed in the 
face of disruptive speeches and witness-coaching or to pursue the delaying, expensive, and 
uncertain process of seeking sanctions or the appointment of a master to preside over 
depositions.   

The problem we address here is not a matter of courtesy or civility, nor is it local or concentrated 
in any particular field of practice or side of cases.  Rather, a toxic and numerically significant 
minority has adopted a style of violating the “as permitted at trial” concept by interfering with 
the production of truthful evidence, most often from their own clients, clients’ employees, and 
friendly third-party witnesses.  Implicitly and sometimes explicitly, young lawyers are offered 
this behavior as a model of how to “protect” the record. 

Other states have adopted rules that spell out what lawyers may do and must not do while 
participating in the core evidence-production process of a deposition.  California attorneys who 
have experienced those rules are finding that they work, even in places like New York that are 
famous for contentiousness.    As a matter of self-respect, the profession in California must put 
an end to obstruction of truth in depositions. 
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IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 

AUTHOR AND/OR PERMANENT CONTACT: Charles A. Bird; Luce, Forward, Hamilton & 
Scripps, LLP; 600 West Broadway, Suite 2600; San Diego, California, 92101.  (619) 699-2406 
voice, (619) 645-5360 fax, cbird@luce.com 

RESPONSIBLE FLOOR DELEGATE: Charles A. Bird  
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RESOLUTION 04-04-2007 
 
DIGEST 
Discovery: Sanctions For Failure to Oppose Motions 
Amends Code of Civil Procedure section 2023.010 to subject failures to oppose discovery 
motions to mandatory sanctions.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 01-09-2003, on which action was unnecessary, and Resolution 03-04-2002, 
which was disapproved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2023.010 to subject failures to oppose 
discovery motions to mandatory sanctions.  This resolution should be approved in principle 
because it lends clarity to the Civil Discovery Act and would curb the “gamesmanship” prevalent 
in the discovery process. 
 
Currently, Code of Civil Procedure section 2023.010, subdivision (h) sets forth a range of 
conduct that requires courts to impose monetary sanctions for discovery misuse.  Conduct 
targeted by current law includes a party’s  “opposing, unsuccessfully . . . a motion to compel or 
to limit discovery.”  (Code Civ. Proc., § 2023.010, subd. (h).)  What is not clear in the express 
language of subsection (h) is whether a party’s altogether failure to file a written opposition at all 
constitutes discovery misuse warranting mandatory sanctions.  This gap in the Discovery Act 
affords some litigants with free license to misuse the discovery process by requiring opposing 
parties to file discovery motions without consequence.    
 
Most would agree that when a party (1) fails to respond to written discovery requests, (2) fails to 
file a written opposition to motions seeking responses to written discovery, and (3) later 
produces written responses to discovery “on the steps of the courthouse,” the underlying conduct 
that resulted in a huge waste of resources and expense should be sanctioned.  By amending this 
subdivision as the proponent suggests, any confusion as to whether a failure to oppose a motion 
would be clarified and a commonplace discovery game would be ended. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section § 2023.010,  to read as 
follows: 
 

§2023.010 1 
Misuses of the discovery process include, but are not limited to, the following: 2 
(a) Persisting, over objection and without substantial justification, in an attempt to obtain 3 
information or materials that are outside the scope of permissible discovery. 4 
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(b) Using a discovery method in a manner that does not comply with its specified 5 
procedures. 6 
(c) Employing a discovery method in a manner or to an extent that causes unwarranted 7 
annoyance, embarrassment, or oppression, or undue burden and expense. 8 
(d) Failing to respond or to submit to an authorized method of discovery. 9 
(e) Making, without substantial justification, an unmeritorious objection to discovery. 10 
(f) Making an evasive response to discovery. 11 
(g) Disobeying a court order to provide discovery. 12 
(h) Making or opposing, unsuccessfully and without substantial justification, a motion to 13 
compel or to limit discovery. The failure to oppose a discovery motion may be treated by the 14 
court as an unsuccessful opposition,  made without substantial justifcation. 15 
(i) Failing to confer in person, by telephone, or by letter with an opposing party or attorney 16 
in a reasonable and good faith attempt to resolve informally any dispute concerning 17 
discovery, if the section governing a particular discovery motion requires the filing of a 18 
declaration stating facts showing that an attempt at informal resolution has been made.19 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Code of Civil Procedure section 2023.010, subsection (h) provides that “Making 
or opposing, unsuccessfully and without substantial justification, a motion to compel or to limit 
discovery.”   
 
This Resolution:  This proposed modification would permit, but not require, the trial court to 
impose monetary sanctions on the party who failed to respond to discovery, which resulted in a 
motion to compel discovery responses.   
 
The Problem: Many motions to compel discovery are filed with the court, but not opposed.  An 
unopposed motion has not been unsuccessfully opposed, as required by the current statute, when 
no opposition is filed thus the deterrent effect of discovery sanctions is absent. The court’s ability 
to impose sanctions, even where the motion was not opposed, would prevent the delay and 
gamesmanship by counsel, who obtain up to an additional extra month in which to respond to 
discovery by failing to timely respond, and forcing the propounding party to make a motion to 
compel. 
 
Although California Rules of Court, Rule 3.1030(a) [former Rule 341(a)], purports to authorize 
sanctions when no opposition is filed, it is insufficient to alter the language of the statute.  Any 
order imposing sanctions under the California Rules of Court must conform to the conditions of 
one or more of the statutes authorizing sanctions.  Trans-Action Commercial Investors, Ltd. v 
Firmaterr Inc (1997) 60 Cal.App.4th 352, 355. 
 
IMPACT STATEMENT 
 



04-04-3 

This proposed resolution modifies the interpretation, of the term “unsuccessfully . . . opposes a 
motion”, for the application of monetary sanctions, in Code of Civil Procedure sections 
2025.420(d), 2025.480(f), 2025.520(h), 2025.530(f), 2028.050(c), 2030.090(d), 2030.290(c), 
2030.300(d), 2030.310(d), 2030.060(d), 2031.300(c),  2031.310(d), 2031.320(b), 2031.240(c), 
2032.250(b), 2032.510(f), 2032.620(b), 2032.650(b), 2033.080(d), 2033.290(d), 2034.250(d), 
2034.470(g). 
 
AUTHOR AND PERMANENT CONTACT: Joan A. Jernegan, Sacramento Superior Court, 720 
Ninth Street, Sacramento, California 95814  
(916) 874-5619, jernegj@saccourt.com 
 
RESPONSIBLE FLOOR DELEGATE: Joan A. Jernegan 
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RESOLUTION 04-05-2007 
 

DIGEST 
Dispute Resolution:  Eligibility Requirements for Dispute Resolution Program Act 
Amends Business and Professions Code sections 465.5, 467, 467.1 and 467.2 to add eligibility 
requirements for programs funded by the Dispute Resolution Program Act. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code sections 465.5, 467, 467.1 and 467.2 to 
add eligibility requirements for programs funded by the Dispute Resolution Program Act.  This 
resolution should be disapproved because it is needlessly broad and does not conform to 
legislative intent.   
 
Nothing in the statutory language or the legislative history of the Dispute Resolution Program 
Act (“DRPA”) suggests that the Legislature intended to limit DRPA funds to non-court 
sponsored programs or to require parties to pay for DRPA-funded services in any particular 
situation.  To the contrary, the statutory language in several instances references county-operated 
programs without limitation.  DRPA funding is also tied to the funding of trial courts in section 
465.5.  Furthermore, the goal of the DRPA is clearly to increase access to alternative dispute 
resolution for all litigants and potential litigants, without limitation as to income level.  In any 
event, the DRPA does already contemplate, and allow for, the payment of fees on a “sliding 
scale” for dispute resolution services. 
 
Also, it is unclear that there is a statewide problem that this resolution seeks to correct.  The 
proponent identifies a problem only in the Los Angeles County Superior Court.  Therefore, this 
resolution is overly broad in its overhaul of all DRPA-funded programs statewide, both court-
sponsored and otherwise, many of which are apparently serving well the stated legislative 
purpose of providing increased access to ADR to citizens throughout the state.  The potential 
effect of the proposed resolution on these programs has not been identified or addressed.    
 
Accordingly, this resolution is unnecessary, does not appear to conform to legislative intent, and 
encourages an overly broad solution to an apparently very narrow problem that has not been 
clearly identified.  If the goal is to eliminate court-sponsored ADR programs statewide that are 
free to certain litigants, then the entire statutory scheme, particularly the purpose and intent 
sections (Bus. & Prof. Code, §§ 465, 465.5), needs to be revisited and revised.   
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SECTION/COMMITTEE REPORTS 
 
COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION 
DISAPPROVE 

The State Bar of California’s Committee on Alternative Dispute Resolution (ADR Committee) 
opposes this resolution.  

 
DRPA funds come from civil filings.  A portion of the filing fee for each civil case is allocated to 
DRPA programs.  Los Angeles County generates more DRPA money than any other county in 
the State because there are more civil filings in Los Angeles County than in any other county. 
 
The allocation of DRPA funds within any county is determined by that county's Board of 
Supervisors.  Los Angeles County is not the only county that includes the court system among 
DRPA grantees.  Other counties have also determined that the purposes of DRPA may be 
effectuated by providing funding for alternative dispute resolution services in court or court-
annexed programs.  The ADR Committee is unaware of anything in the DRPA statute which 
precludes the use of DRPA funds to facilitate the resolution of pending court cases or that is 
otherwise inconsistent with the fundamental manner in which the Los Angeles Superior Court is 
using those funds. 
 
This resolution is predicated upon perceived problems which, as described, may in large measure 
be unique to the Los Angeles Superior Court.  Of primary concern to the ADR Committee is the 
fact that the proposed amendments to the DRPA statutes have implications that transcend any 
perceived problems with the Los Angeles Superior Court’s provision of alternative dispute 
resolution services.  If the DRPA amendments proposed by this resolution were adopted, 
counties throughout the state would be constrained in exercising their discretion as to the most 
effective allocation of DRPA funds.  The ADR Committee believes that any perceived problems 
with the Los Angeles Superior Court, or in any other county, should be addressed directly within 
the relevant county context, rather than jeopardizing the integrity of a comprehensive, significant 
and respected legislative scheme for which the ADR Committee affirms its overall support.   
 
This position is only that of the State Bar of California’s Committee on Alternative Dispute 
Resolution.  This position has not been adopted by the State Bar’s Board of Governors or 
overall membership, and is not to be construed as representing the position of the State Bar 
of California.  Committee activities relating to this position are funded from voluntary 
sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business and Professions Code sections 465.5, 467, 467.1 and 
467.2 to read as follows: 
 

§465 1 
 The Legislature hereby finds and declares all of the following: 2 
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 (a) The resolution of many disputes can be unnecessarily costly, time-consuming, 3 
and complex when achieved through formal court proceedings where the parties are 4 
adversaries and are subjected to formalized procedures. 5 
 (b) To achieve more effective and efficient dispute resolution in a complex society, 6 
greater use of alternatives to the courts, such as mediation, conciliation, and arbitration 7 
should be encouraged. Community dispute resolution programs and increased use of other 8 
alternatives to the formal judicial system may offer less threatening and more flexible 9 
forums for persons of all ethnic, racial, and socioeconomic backgrounds.  These alternatives, 10 
among other things, can assist in the resolution of disputes between neighbors, some 11 
domestic disputes, consumer-merchant disputes, and other kinds of disputes in which the 12 
parties have continuing relationships.  A noncoercive dispute resolution forum in the 13 
community may also provide a valuable prevention and early intervention problem-solving 14 
resource to the community. 15 
 (c) Local resources, including volunteers reflective of the diversity of the 16 
community and available public buildings should be utilized to achieve more accessible, 17 
cost-effective resolutions of disputes.  Additional financial resources are needed to expand, 18 
stabilize, and improve existing programs and entities which sponsor alternative dispute 19 
resolution. 20 
 (d) Courts, prosecuting authorities, law enforcement agencies, and administrative 21 
agencies should encourage greater use of alternative dispute resolution techniques whenever 22 
the administration of justice will be improved. 23 
 (e) Counties should consider increasing the use of alternative dispute resolution in 24 
their operations as plans for court reform are developed and implemented. 25 
 (f) The Judicial Council should consider, in redrafting or updating any of the 26 
official pleading forms used in the trial courts of this state, the inclusion of information on 27 
options for alternative dispute resolution. 28 
 29 
465.5 30 
 It is the intent of the Legislature to permit counties to accomplish all of the 31 
following: 32 

   (a) Encourage Encouragement and support of the development and use of 33 
alternative dispute resolution techniques. 34 

 (b) Encourage Encouragement and support of community participation in the 35 
development, administration, and oversight of local programs designed to facilitate the 36 
informal resolution of disputes among members of the community. 37 

 (c) Develop Development of structures for dispute resolution that may serve as 38 
models for resolution programs in other communities. 39 

 (d) Educate Education of communities with regarding to the availability and benefits 40 
of alternative dispute resolution techniques. 41 

 (e) Encourage Encouragement of courts, prosecuting authorities, public defenders, 42 
law enforcement agencies, and administrative agencies to work in cooperation with, and to 43 
make referrals to, dispute resolution programs. 44 

 When At the time that the state assumes the responsibility for the funding of funds 45 
California trial courts, consideration shall be given to the Dispute Resolution Advisory 46 
Council's evaluation of the effectiveness of alternative dispute resolution programs and the 47 
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feasibility of the operation of a statewide program of grants, with the intention of funding 48 
alternative dispute resolution programs on a statewide basis.  49 
 50 
§466 51 
 As used in this chapter: 52 

   (a) "Dispute resolution" includes, but is not limited to, mediation, conciliation, and 53 
arbitration. 54 

   (b) "Program" means an entity that provides dispute resolution services. 55 
   (c) "Advisory Council" means the Dispute Resolution Advisory Council.  56 

 57 
§467 58 

(a) There is in In the Division of Consumer Services of the Department of Consumer 59 
Affairs, there is a Dispute Resolution Advisory Council. The advisory council shall 60 
complete the duties required by this chapter no later than January 1, 1989.  61 

 (b) The advisory council shall consist of seven persons, five of whom shall be 62 
appointed by the Governor.  One member shall be appointed by the Senate Rules 63 
Committee, and one member shall be appointed by the Speaker of the Assembly.  At least 64 
four of the persons appointed to the advisory council shall be active members of the State 65 
Bar of California, and at least four persons appointed to the advisory council shall have a 66 
minimum of two years of direct experience in utilizing dispute resolution techniques.  The 67 
members of the advisory council shall reflect the racial, ethnic, sexual, and geographic 68 
diversity of the State of California. 69 

 (c) The members of the advisory council shall not receive a salary for their services 70 
but shall be reimbursed for their actual and necessary travel and other expenses incurred in 71 
the performance of their duties. 72 
 73 
§467.1 74 

(a) A program funded pursuant to this chapter shall be operated pursuant to contract 75 
with the county and shall comply with all of the requirements of this chapter and the rules 76 
and regulations of the advisory council. 77 

(b) Counties may establish a program of grants to public entities and nonpartisan 78 
nonprofit corporations to establish and continue for the establishment and continuance of 79 
programs to be operated under the requirements of this chapter and the standards developed 80 
by the advisory council. The board of supervisors of a county in which, because of the 81 
county's size, the distribution authorized by Section 470.5 is insufficient to establish a 82 
county program may enter into an agreement with the board of supervisors of one or more 83 
other such counties to establish a program authorized by this chapter on a regional basis. 84 

 85 
§467.2  86 
 A program shall not be eligible for funding under this chapter unless it meets all of 87 
the following requirements: 88 
 (a) Complies Compliance with this chapter and the applicable rules and regulations 89 
of the advisory council. 90 
    (b) Provides Provision of neutral persons adequately trained in conflict resolution 91 
techniques as required by the rules and regulations promulgated by the advisory council 92 
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pursuant to Section 471, and makes an effort to recruit a panel of neutrals who reflect the 93 
diversity of the community. 94 

 (c) Provides Provision of dispute resolution claims services on a sliding scale fee-95 
paying basis, according to income and financial need, and without cost to indigents, with 96 
respect to any disputes that have been filed in a court, and without cost to indigents for any 97 
dispute whether or not filed in a court.   98 

 (d) Provides Provision that, upon consent of the parties, a written agreement or an 99 
award resolving a dispute will be issued setting out a settlement of the issues involved in the 100 
dispute and the future responsibilities of each party. 101 

 (e) Provides Provision of neutral procedures applicable equally to all participants 102 
without any special benefit or consideration given to persons or entities providing funding 103 
for the programs. 104 

 (f) Provides Provision that pParticipation in the program is voluntary and that the 105 
parties participants are not coerced to enter dispute resolution.  ’ 106 

 (g) Providing Provision of alternative dispute resolution services is the primary 107 
purpose of the program.  108 

 (h) Programs operated by counties that receive funding under this chapter shall be 109 
operated primarily for the purposes of dispute resolution, consistent with the purposes of this 110 
chapter.111 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENTS: Michael White, Elizabeth A. Moreno, Mark Pearl, Alan Saler, Robert Tessier, 
Christine Von Wrangel, Robin Yeager, Howard Fredman, Elizabeth Bradley, Natt Portugal. 
 
STATEMENT OF REASONS 
  
Existing Law:  Encourages “greater use of alternatives to the courts” and “increased use of 
alternatives to the formal judicial system”, but fails to adequately identify dispute resolution 
program eligibility requirements, resulting in funding of non-compliant programs in some 
counties. 
 
This Resolution: Clarifies the requirements for receipt of DRPA funds, consistent with the 
legislative purpose, by clarifying the eligibility requirements of programs seeking DRPA funds 
which will provide uniformity in the application of such funds. 
 
The Problem:  The legislative intent for the Dispute Resolution Program Act is set forth in 
Business and Professions Code Sections 465 and 465.5.  DRPA encourages “resolution of many 
disputes without unnecessarily costly, time-consuming, and complex … formal court 
proceedings”.  In seeking “more effective and efficient” dispute resolution, the Legislature looks 
to “greater use of alternatives to the courts” and observes that “increased use of other alternatives 
to the formal judicial system” may offer “less threatening and more flexible forums”.  Moreover, 
it anticipates that local resources, including people reflective of the diversity of the community, 
will achieve “more accessible, cost-effective resolutions of disputes.”  
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However, the statutory purpose language of section 465 is not explicitly contained in the 
eligibility requirements for funding contained in section 467, resulting in the funding of 
programs that do not adhere to the legislative intent.  Specifically, funds for non-judicial 
programs are reduced or denied when the available funds are awarded to court or court-annexed 
programs. In addition, at least one of these programs has not embraced the Legislature’s effort to 
recruit panels of neutrals who reflect the diversity of their communities.  
 
DRPA funds are disbursed to roughly 60% of California’s counties with Los Angeles County 
receiving the lion’s share.  LA County was awarded more than $2.47 million from January 
through November 2006 whereas Orange County and San Diego County, the two next largest 
recipients received approx. $666,000 and $641,000, respectively, for the same period.  LA 
County’s funds are distributed among approximately 14 programs, including the Los Angeles 
Superior Court, which principally provides alternative dispute resolution services to unlimited 
jurisdiction civil claims rather than the types of disputes cited in Section 465, which are typical 
of small claims court matters, such as “disputes between neighbors, some domestic disputes, 
consumer-merchant disputes, and other kinds of disputes in which the parties have continuing 
relationships.”   
 
Although other counties also apply DRPA funds to court or court-referred programs, it appears 
that those funds are directed at small claims and consumer-oriented programs.  Los Angeles 
Superior Court, on the other hand, is one of the few (if not the only) county courts to apply 
DRPA funding to high-stakes litigated cases without fee to litigants, rather than on a sliding scale 
basis according to financial need.  In doing so, the Court limits and depletes the funding for the 
kinds of disputes cited in Section 465. By diverting funds to already well-funded unlimited 
jurisdiction cases, the statutory purpose is not advanced but is circumvented.  This resolution 
would require courts to apply DRPA funds to make referrals to alternative dispute resolution 
programs while requiring fees to be paid on a sliding scale basis, except as to indigents, in court-
filed cases. 
 
IMPACT STATEMENT 
 
This Resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Michael H. White, 11024 Balboa Blvd., #615, 
Granada Hills, California, 91344, 818.368.0444, Mhw4law@socal.rr.com; Elizabeth A. Moreno 
6080 Center Drive, Ste. 600, Los Angeles, CA  90045, 310.444.3804, Emoreno@eampc.com. 
 
RESPONSIBLE FLOOR DELEGATE: Michael H. White 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
While funding for dispute resolution services for disputes that have been filed in a court does 
consequentially limit funding for other types of dispute resolution services, the legislative intent 
found in B&P Code § 465.5 does not provide for a preference between court-filed and pre-court-
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filed disputes.  Further, limiting funding for court-filed disputes would seemingly be contrary to 
the legislative intent of “encouraging courts to work in cooperation with, and to make referrals 
to, dispute resolution programs.”  B&P Code § 465.5(e).   

While the Legislature made a finding that “volunteers reflective of the diversity of the 
community should be utilized to achieve more accessible, cost-effective resolutions of disputes,” 
the Legislature expressed no intent to make such utilization a dispute resolution program 
eligibility requirement.  Adding such an eligibility requirement would, therefore, not be 
supported by any legislative intent delineated by B&P Code § 465.5.  Although the resolution is 
consistent with the Legislature’s findings, eligibility requirements should be consistent with 
legislative intent.  The evaluation of whether legislative intent is an accurate reflection of 
findings requires an analysis in its own right.  Such an analysis here may require a resolution 
involving B&P Code § 465.5 amendment.  An amendment of B&P Code § 467.2 that is at this 
time unsupported by B&P Code §465.5, however, is inconsistent with effective and customary 
statutory framework. 
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RESOLUTION 04-06-2007 
 
DIGEST 
Discovery:  Electronically Stored Information  
Amends Code of Civil Procedure section 2017.010 to include discovery of electronically stored 
information. 
 
RESOLUTION COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History:  
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2017.010 to include discovery of 
electronically stored information.  This resolution should be disapproved because the proposed 
language would not accomplish the goal of aligning the Discovery Act with similar provisions in 
the Federal Rules of Civil Procedures. 
 
This resolution seeks to include electronically stored information in the Discovery Act because 
there is currently no section that specifically deals with electronically stored information.  
Although the theory behind the resolution is sound, the proposed language creates more 
problems than it solves.  However, the proposed language needs a lot of revision to accomplish 
the proponent’s goal.  It is insufficient to merely include the proposed language in Code of Civil 
Procedure section 2017.010 without addressing all of the other potential issues that could or will 
arise with electronically stored information. 
 
The proponent contends that the proposed language tracks the language in the Federal Rules of 
Civil Procedure (FRCP) with respect to electronically stored information.  The FRCP, however, 
also addressed the potential problems with retrieval of such information, costs, abuse, etc, in a 
number of sections, rather than just adding electronically stored data to the type of information 
that is discoverable.  For instance, rule 26(b)(2)(B) specifically states that “[a] party need not 
provide discovery of electronically stored information from sources . . . [for] undue burden or 
cost.”  Also, rule 26(b)(5) addresses the potential risk of privilege waiver and the time and effort 
required to avoid it.  
 
The resolution does attempt to curtail possible abuses by the party seeking discovery by 
requiring that party to demonstrate that the electronically stored information is reasonably 
calculated to lead to the discovery of admissible evidence.  However, it should be amended to 
better track the language of the FRCP or include other language to address the concerns raised by 
electronically stored information, such as scrubbing, metadata, issues of privilege, and the 
disparate levels of technology and availability among lawyers, firms and services.  The 
Discovery Act should specifically include electronically stored information, but this resolution is 
insufficient to accomplish that purpose. 
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2017.010 to read as follows: 
 

§2017.010.  1 
  Unless otherwise limited by order of the court in accordance with this title, any party 2 
may obtain discovery regarding any matter, not privileged, that is relevant to the subject 3 
matter involved in the pending action or to the determination of any motion made in that 4 
action, if the matter either is itself admissible in evidence or appears reasonably calculated to 5 
lead to the discovery of admissible evidence. Discovery may relate to the claim or defense 6 
of the party seeking discovery or of any other party to the action. Discovery may be obtained 7 
of the identity and location of persons having knowledge of any discoverable matter, as well 8 
as of the existence, description, nature, custody, condition, and location of any document, 9 
tangible thing, or land or other property.  Discovery may relate to electronically stored 10 
information.  Electronically stored information includes data or data compilations stored in 11 
any medium from which information can be obtained, or translated if necessary by 12 
responding party, into reasonably usable form.  The electronically stored information can be 13 
produced in the same electronic format used to generate the original data or data 14 
compilation.15 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Discovery can relate to things reasonably calculated to lead to the discovery of 
admissible evidence.   
 
This Resolution:  Would enable a party to conduct discovery on electronically stored information 
in a day and age where electronic devices and electronically stored information have become the 
mainstream way of doing business and communicating.  This resolution is modeled after the 
recent amendments to the Federal Rules of Civil Procedure.  A litigant would still need to 
demonstrate that discovery into the electronically stored information is reasonably calculated to 
lead to the discovery of admissible evidence. 
 
The Problem:  There is no statute in the Discovery Act expressly permitting discovery into 
electronically stored information. 
 
IMPACT STATEMENT:  
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Dan E. Heck, Pedersen Law & Dispute 
Resolution Corporation, 17910 Skypark Circle, Ste. 105, Irvine, CA 92614; O: 949-260-1181; F: 
949-260-1185, deheck@pedersenlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Dan E. Heck 
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RESOLUTION 04-07-2007 
 
DIGEST  
Discovery:  Existence of Arbitration Agreements 
Amends Code of Civil Procedure section 2017.010 to permit discovery into the existence of 
valid arbitration agreements. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History:  
No similar resolution found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2017.010 to permit discovery into the 
existence of valid arbitration agreements.  This resolution should be approved in principle 
because it cures the defect of current law by allowing both parties access to the same information 
regarding arbitration agreements before an adjudication is made. 
 
When a party files a motion to compel arbitration, the court “shall . . . stay the action or 
proceeding until the application for an order to arbitrate is determined and, if arbitration of such 
controversy is ordered, until an arbitration is had in accordance with the order to arbitrate or until 
such earlier time as the court specifies.”  (Code Civ. Proc., § 1281.4 [emphasis added].)  The 
problem is that once a party files a motion to compel arbitration alleging that there is a valid 
arbitration agreement, the responding party has no opportunity to conduct discovery into the 
validity of or other defenses to the arbitration agreement before the motion is heard. 
 
It is inherently unfair that one party can bring a motion to remove the matter from the courts to 
arbitration without the other party having an opportunity to discover the existence of other 
information that might vitiate the alleged arbitration agreement.  Justice requires that discovery 
regarding such agreements should be allowed before that issue is decided, especially when the 
court’s decision could potentially take the parties out of the judicial system and deprive a party 
of a trial by jury. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 2017.010 to read as follows: 
 

§2017.010 1 
Unless otherwise limited by order of the court in accordance with this title, any party 2 

may obtain discovery regarding any matter, not privileged, that is relevant to the subject 3 
matter involved in the pending action or to the determination of any motion made in that 4 
action, if the matter either is itself admissible in evidence or appears reasonably calculated to 5 
lead to the discovery of admissible evidence. Discovery may relate to the claim or defense 6 
of the party seeking discovery or of any other party to the action. Discovery may be obtained 7 
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of the identity and location of persons having knowledge of any discoverable matter, as well 8 
as of the existence, description, nature, custody, condition, and location of any document, 9 
tangible thing, or land or other property.  The stay described in Section 1281.4 does not 10 
prohibit a party from obtaining discovery under this Act on the limited issues of whether an 11 
agreement to arbitrate was entered into or whether grounds exist to revoke the arbitration 12 
agreement before the court orders any party to arbitration.  The court may order the type of 13 
discovery a party can conduct on the limited issues of whether an agreement to arbitrate was 14 
entered into or whether grounds exist to revoke the arbitration agreement or make any other 15 
order as may be just on those issues.16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Code of Civil Procedure section 1281.4 states that when a party files a petition to 
compel arbitration the court “shall, upon motion of a party to such action or proceeding, stay the 
action or proceeding” until the court rules on the application.   
 
This Resolution:  Would enable a litigant to conduct discovery on the limited issues of whether 
an agreement to arbitrate exists and whether there are any grounds to revoke the arbitration 
agreement before the court rules on a pending petition and/or motion to compel arbitration. 
 
The Problem:  A litigant is prohibited from conducting discovery on whether an arbitration 
agreement exists before a court rules on whether the parties should be sent to arbitration.  Yet 
every litigant enters a courtroom with a constitutional right to a jury trial guaranteed by Article I, 
Section 7 of the California Constitution and the Fifth Amendment of the United States 
Constitution.  The right to select a judicial forum is a “substantial right” not lightly to be deemed 
waived.  (Margaret Ann v. Walzer & Gabrielson (1989) 207 Cal.App.3d 1501, 1507.)  Under 
Code of Civil Procedure section 1281.2, a court cannot order a litigant into arbitration unless it 
finds “an agreement to arbitrate the controversy exists.”  With such a critical right at stake, the 
stay under Section 1281.4 bars a litigant’s right to conduct discovery on the limited issue of 
whether an agreement to arbitrate exists.  But many times, discovery from the party compelling 
arbitration or third parties is needed to demonstrate there is no agreement to arbitrate and to 
oppose the motion to compel arbitration.  To squelch this need, all an opposing party needs to do 
is file a motion to stay the proceedings. 
 
Other statutes grant a party the right to conduct discovery before the court makes a ruling that 
could be dispositive of a party’s rights.  Code of Civil Procedure section 437c, subdivision (h) 
gives a litigant the right to seek a continuance of the motion so a party has the opportunity to 
obtain discovery needed to oppose the motion.  Implicit in this is the Legislature’s recognition 
that due process must afford the opposing party every reasonable opportunity to oppose a motion 
that could be dispositive of a claim or case.  Under Section 1281.2, the court’s ruling is 
dispositive of a litigant’s right to a jury trial.  This resolution would safeguard the same due 
process rights with minimal interference with the process of sending a case to arbitration. 
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The word “arbitration” is synonymous with notions like arbitration is the “favored” alternative 
method for resolving disputes and any doubt must be resolved in favor of arbitration.  That may 
be true, but only after a court finds an agreement to arbitrate exists.  There is no public policy in 
favor of ordering a litigant into arbitration when they have not agreed to arbitrate their claims.  
(Lopez v. Charles Schwab (2004) 118 Cal.App.4th 1224, 1229.)   
 
This resolution would give every litigant a reasonable opportunity to contest or demonstrate the 
existence of an arbitration agreement.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Dan E. Heck, Pedersen Law & Dispute 
Resolution Corporation, 17910 Skypark Circle, Ste. 105, Irvine, CA  92614; O: 949-260-1181; 
F: 949-260-1185, deheck@pedersenlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Dan E. Heck 
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RESOLUTION 04-08-2007 
 
DIGEST 
Arbitration:  Resolving Breakdowns in the Arbitrator Selection Process 
Amends Code of Civil Procedure section 1281.6 to provide a judicial remedy for breakdowns in 
the arbitrator selection process. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:  
No similar resolution found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1281.6 to provide a judicial remedy for 
breakdowns in the arbitrator selection process.  This resolution should be approved in principle 
because it allows for a fair alternative for selecting an arbitrator when the parties can not agree 
on a selection process. 
 
Currently, there is no clearly stated remedy on how to proceed when one party objects to the 
selected arbitrator or the method used to select the arbitrator before the arbitration hearing.  This 
means that a party who objects to the selected arbitrator or to the selection process must 
nonetheless proceed through the arbitration process with these issues still unresolved.  Those 
parties must incur expenses in completing an arbitration with an unwanted arbitrator whose 
award may be judicially attacked after the arbitration proceedings are complete.  The proposed 
amendment alleviates those problems by providing that when a party objects to a selected 
arbitrator or to the selection process, the issue must be resolved by the court prior to 
commencement of the arbitration hearing. 
 
Code of Civil Procedure section 1281.6 already provides that when there is no “agreed method” 
in selecting an arbitrator or “the agreed method fails or for any reason cannot be followed,” the 
court “shall appoint the arbitrator” upon petition by a party to the arbitration.  However, that 
section does not address the specific issues of what should occur when a party objects to an 
arbitrator or the selection process.  This resolution would resolve that issue. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1281.6 to read as follows: 
 

'1281.6       1 
 If the arbitration agreement provides a method of appointing an arbitrator, that 2 
method shall be followed. If the arbitration agreement does not provide a method for 3 
appointing an arbitrator, the parties to the agreement who seek arbitration and against whom 4 
arbitration is sought may agree on a method of appointing an arbitrator and that method shall 5 
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be followed.  In the absence of an agreed method, or if the agreed method fails or for any 6 
reason cannot be followed, or when an arbitrator appointed fails to act and his or her 7 
successor has not been appointed, the court, on petition of a party to the arbitration 8 
agreement, shall appoint the arbitrator. 9 
 When a party objects that the method of appointing an arbitrator has not been 10 
followed, and such objection is not resolved prior to the commencement of the arbitration 11 
hearing, on petition of a party to the arbitration agreement, the court shall either appoint an 12 
arbitrator, or alternatively, shall rule on the objection prior to the commencement of the 13 
arbitration hearing. When a petition is made to the court to appoint a neutral arbitrator, the 14 
court shall nominate five persons from lists of persons supplied jointly by the parties to the 15 
arbitration or obtained from a governmental agency concerned with arbitration or private 16 
disinterested association concerned with arbitration. The parties to the agreement who seek 17 
arbitration and against whom arbitration is sought may within five days of receipt of notice 18 
of the nominees from the court jointly select the arbitrator whether or not the arbitrator is 19 
among the nominees. If the parties fail to select an arbitrator within the five-day period, the 20 
court shall appoint the arbitrator from the nominees.21 

 
(Proposed new language underline; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT  OF REASONS: 
 
Existing Law:   Existing law does not provide a clear judicial remedy when a party to the 
arbitration objects to the selected arbitrator or the method used to select the arbitrator prior to 
commencement of the arbitration hearing. 
 
 
 
This Resolution:  The proposed resolution would require objections to the selection of an 
arbitrator to be completely resolved prior to the commencement of the final arbitration hearing, 
so that parties are not forced to incur the expense of completing an arbitration when the selection 
and authority of the arbitrator are still at issue.   
 
The Problem:  Where a party to an arbitration objects to the selection of the Arbitrator or the 
method of selecting an arbitrator prior to the completion of the Arbitration, and such objection is 
not resolved prior to commencement of the aribtration hearing, it leaves the process open for 
gamesmanship.  A judicial declaration is a necessary and proper means for resolving a parties= 
dispute over the selection of an arbitrator.  The problem and the need for a statutory remedy are 
exemplified in the case of Brook v. Peak International, Ltd (5th Cir. 2002) 294 F.3d 668.  
Plaintiff (ABrook@) and his former employer (APeak International@) arbitrated their contractual 
dispute before an arbitrator selected by AAA.  The arbitrator ruled in favor of Peak and Brook 
moved to vacate the award on the grounds that the arbitrator was without power to decide the 
dispute because AAA had not followed the selection procedure set forth in the parties= arbitration 
agreement.  The district court vacated the award on those grounds.  On appeal, the Court found 
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that while AAA deviated from the parties= contractual selection process, the district court erred in 
vacating the arbitration award because Brook did not timely object to AAA=s failure to follow the 
selection process and thus the objection was waived.  In so ruling, the Court stated:  
 

Alternatively, before proceeding to arbitration, Brook could have 
sought an order from the district court compelling arbitration 
before a properly selected arbitrator pursuant to sections 4 and 5 of 
the FAA. But Brook did not timely go to court. In sum, Brook did 
not state clearly his objection to the AAA's failure to follow the 
Employment Agreement when an arbitrator was selected; Brook 
made no effort to preserve his objection to arbitrating while the 
dispute was pending before Judge Miller; and Brook finally raised 
the crucial objection after the magistrate judge conceived it. "It is 
well settled that a party may not sit idle through an arbitration 
procedure and then collaterally attack the procedure on grounds 
not raised before the arbitrators when the result turns out to be 
adverse." Marino v. Writers Guild of America, East, Inc., 992 F.2d 
1480, 1484 (9th Cir.1993). 

 
Peak International, supra, 294 F.3d 674. 
 
Under the current statutory authority,  superior courts are reluctant to intercede and rule on a 
party=s objection to arbitrator selection.  The amendment would insure that parties who 
petitioned the court for redress could receive a ruling on the selection of the arbitrator without 
incurring the expenses associated with an arbitration in the face of an objection to the method of 
arbitrator selection. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Cathrine M. Castaldi, Rus, Miliband & Smith, 
A Professional Corporation, 2600 Michelson Drive, Suite 700, Irvine, California 92612, voice 
949-752-7100, fax 949-252-1514, e-mail ccastaldi@rusmiliband.com. 
 
RESPONSIBLE FLOOR DELEGATE: Catherine M. Castaldi 
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RESOLUTION 04-09-2007 
 
DIGEST 
Arbitration:  Payment of Expenses by Medical Providers and Insurers 
Amends Code of Civil Procedure section 1284.2 to require a medical service provider or health 
insurer to bear the expenses of arbitration. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolution found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1284.2 to require a medical service 
provider or health insurer to bear the expenses of arbitration.  This resolution should be approved 
in principle because most medical service providers and health insurance companies use 
mandatory, boilerplate language containing an arbitration provision, which amounts to 
compelled arbitration. 
 
People receiving medical services or purchasing health insurance do not have a meaningful 
opportunity to refuse the arbitration provisions in their insurance plans.  Thus, medical service 
providers and health insurers have the advantage of compelling arbitration of consumer claims, 
whether for denial of coverage, medical malpractice, or any other claims. 
 
Although arbitration might be cost-effective for the medical industry, it is typically much more 
costly for individuals of lesser or modest means.  In general, filing and per diem fees in 
arbitration hearings are much higher than what one would encounter in courts.  The difference 
causes an even more pronounced unfairness in malpractice cases, where a patient might have 
suffered serious adverse consequences as a result of malpractice and then is required to prosecute 
that claim in a lengthy and costly arbitration proceeding. 
 
In the employment context, employers who impose “mandatory arbitration as a condition of 
employment” are required to “bear any type of expense that the employee would not be required 
to bear if he or she were free to bring the action in court.”  (Armendariz v. Foundation Health 
Psychcare Services, Inc. (2000) 24 Cal.4th 83.)  Medical service providers and health insurers 
should be subject to similar requirements, given their much more advantageous position over 
their clients and their practical ability to impose mandatory arbitration agreements on patients. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure section 1284.2 to read as follows: 
 

§1284.2  1 
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(a) Unless the arbitration agreement otherwise provides or the parties to the 2 
arbitration otherwise agree, and subject to subdivision (b) of this section, each party to the 3 
arbitration shall pay his pro rata share of the expenses and fees of the neutral arbitrator, 4 
together with other expenses of the arbitration incurred or approved by the neutral arbitrator, 5 
not including counsel fees or witness fees or other expenses incurred by a party for his own 6 
benefit.  7 

(b) If one party to the arbitration agreement elects to compel arbitration and that 8 
party is a medical service provider or health insurer, the expenses and fees of the neutral 9 
arbitrator, together with other expenses of the arbitration incurred or approved by the neutral 10 
arbitrator, not including counsel fees or witness fees, shall be paid for by the party electing 11 
to compel the arbitration. 12 

  
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Provides that unless otherwise agreed, both parties to an arbitration must pay their 
own pro rata share of the expenses and fees of arbitration except that each party must pay its own 
fees and costs (e.g., counsel costs, witness fees) incurred in the prosecution or defense of the 
arbitration proceeding.    
 
This Resolution:  Would require medical service providers or health insurers who elect to compel 
arbitration to pay the entire cost of the arbitration except for those fees and costs incurred by 
each party in the prosecution or defense of the compelled arbitration.   
 
The Problem:  While arbitration is often perceived as a less expensive alternative to litigation, 
there are a number of situations wherein the cost of arbitration runs substantially higher. In 
certain circumstances, such as when a health insurer or medical service provider compels 
arbitration, this increased cost has the potential to create a substantial economic hardship for the 
individual and effectively frustrates the interests of justice. 
 
When an individual seeks medical attention or attempts to purchase health insurance there is 
little opportunity to negotiate favorable terms: Medical providers can elect not to treat patients 
who refuse to sign their arbitration provisions and health insurance companies can refuse to sell 
individual policies unless the potential insured agrees to sign the company’s arbitration 
agreement. This take-it-or-leave-it manner of doing business leaves few options for those 
seeking quality medical care and affordable insurance coverage. Insurance companies and 
medical services providers know that moving to compel an arbitration can have a chilling effect 
on the claim of a patient or insured of modest means.     
 
Under similar circumstances, California courts have held that “when an employer imposes 
mandatory arbitration as a condition of employment, the arbitration agreement or arbitration 
process cannot generally require the employee to bear any type of expense that the employee 
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would not be required to bear if he or she were free to bring the action in court.” (Armendariz v. 
Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83 ) 
 
Clearly it stands to reason that when a medical service provider or health insurer imposes what is 
in essence a "mandatory" arbitration provision as a condition of service, then the arbitration 
agreement or arbitration process should not require the insured to bear any type of expense that 
the insured would not be required to bear if he or she was free to bring the action in court.   
 
This resolution ensures that if a medical service provider or a health insurer elected to compel 
arbitration, they would be the ones who would bear any additional expenses involved. This 
resolution preserves the individuals right to have their claims presented in a judicial forum and 
prevents the medical service provider or health insurer from using disparate bargaining positions 
and legal maneuvering as a means of forcing an opposing party into submission. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Teresa A. McQueen, Pedersen Law & Dispute 
Resolution Corporation, 17910 Skypark Circle, Ste. 105, Irvine, CA  92614; T: 949-260-1181; F: 
949-260-1185, tamcqueen@pedersenlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 

 
Resolution 04-09-07 is overbroad, encourages repudiation of contracts in bad faith, conflicts with 
expressed legislative intent, and ignores existing consumer protections.  Because of the 
proposal’s slash and burn approach to a poorly defined problem, it should be denied.  
 
Resolution 04-09-07 fails to define “medical service provider.”  A medical service provider may 
be a hospital, physician, nurse, paramedic, fire chief, city, or teaching institution. (Valley 
Medical Transport, Inc. v. Apple Valley Fire Protection Dist., 17 Cal.4th 747, 751.)  By 
extension, the term may include in-home health aides, free standing urgent care clinics, sole 
practitioners, assisted living facilities, and nursing homes, to name just a few.  In such contexts, 
none of the author’s rationale applies. The intent of the resolution is to redistribute the cost of 
arbitration where arbitration clauses are buried in adhesion contracts, forced upon patients with 
no bargaining power.  However, health care arbitration agreements may not use “take-it-or-
leave-it” agreements as a matter of law, and may not be a condition of receiving necessary 
services.   
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RESOLUTION 04-10-2007 
 
DIGEST 
Criminal Procedure: Admissibility of Expert Testimony on Eyewitness Identification  
Adds Evidence Code section 806 to allow expert testimony regarding factors affecting the 
reliability of eyewitness identification. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Substantially related to Resolution 03-16-2007. 
 
Reasons: 
This resolution adds Evidence Code section 806 to allow expert testimony regarding factors 
affecting the reliability of eyewitness identification.  This resolution should be approved in 
principle because it provides increased procedural and evidentiary protections for accused 
parties. 
 
The California Commission on the Fair Administration of Justice (“Commission”) was 
established by Senate Resolution No. 44 (2003-2004 Reg. Sess.) to study and review the 
administration of criminal justice in California, determine the extent to which that process has 
failed in the past, examine safeguards and improvements, and recommend proposals to ensure 
that the administration of criminal justice in California is just, fair and accurate.  The 
Commission has conducted hearings and identified factors leading to injustice in California, 
including misidentification by eyewitnesses and false confessions.  In April 2006, the 
Commission released its report and recommendations regarding eyewitness identification 
procedures. 
 
In 2006, the Legislature passed Senate Bill No. 1544 (2005-2006 Reg. Sess.), which would have 
required the Department of Justice (“DOJ”) and the Commission on Peace Officer Standards and 
Training (“POST”) to develop guidelines for eyewitness identification procedures.  The 
Governor vetoed the legislation, stating that while its goals were laudable, eyewitness 
identification process was too important to the criminal justice process for the legislature to 
abdicate its responsibilities by empowering DOJ and POST to enact mandatory guidelines 
without legislative action. 
 
Resolution 03-16-2007 would address pending legislation to establish procedural safeguards.  
This resolution would codify existing case law so as to allow expert testimony on factors 
affecting the reliability of eyewitness identification. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Evidence Code section 806 to read as follows: 
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§806 1 
 Consistent with existing law, expert testimony is admissible regarding factors that 2 
affect the reliability of eyewitness identifications upon a showing that it is relevant.3 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: In California there are no uniform procedures governing the use of an eyewitness 
to identify persons suspected of committing crimes. The only limitation is that the identification 
procedure must have been fair in the Constitutional sense. Testimony related to eyewitness 
identification is made admissible by case law and has not been codified. 
 
This Resolution: This resolution requires law enforcement agencies to adopt written policies 
governing the use of an eyewitness to identify a person suspected of committing a crime. The 
policies apply to practices under which an eyewitness identifies a suspect upon viewing him or 
her in person, such as in a line-up or field show-up, and to practices under which an eyewitness 
identifies a suspect upon viewing a representation of the suspect, as by viewing a photograph 
array. The policies must be designed to reduce the potential of erroneous identifications by 
eyewitnesses. The legislation also makes admissible expert testimony regarding factors that 
affect the reliability of eyewitness identification, including factors present in the particular case. 
 
The Problem: The problem is well known - innocent persons are convicted of crimes they did not 
commit based in large part upon an identification made by a crime victim or witness. Scientific 
research has identified the factors that contribute to eyewitness identification error and has 
identified changes in procedure which must be made to reduce the chance of erroneous 
identification. This resolution causes the justice system to change by adopting procedures 
empirically determined to improve the likelihood of accurate eyewitness identifications. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute, law, or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: Robin Bernstein-Lev, Los Angeles County 
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012; voice 213-974-
3009, fax 213-626-3519, rbernstein-lev@lacopubdef.org 
 
RESPONSIBLE FLOOR DELEGATE: Robin Bernstein-Lev 
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RESOLUTION 04-11-2007 
 
DIGEST 
Civil Procedure: Limiting Number of Interrogatories 
Amends Code of Civil Procedure section 2030.030 to provide for a limit of 35 interrogatories, 
including both special and form interrogatories. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 11-03-2005, which was approved as amended, and Resolution 10-13-2006, which 
was approved. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 2030.030 to provide for a limit of 35 
interrogatories, including both special and form interrogatories.  This resolution should be disapproved 
because the ability to propound 35 special interrogatories in addition to form interrogatories assists the 
parties in discovering the factual bases for the litigation.  
 
Interrogatories serve a useful purpose in litigation by allowing the parties to obtain significant 
information in a cost effective manner.  Limiting the number of interrogatories could lead to 
unnecessary or longer depositions.  In many cases, it is appropriate to propound additional 
written discovery requests. 
 
This resolution, however, would provide a disincentive to economical discovery by requiring a 
party seeking to propound additional interrogatories to bear the cost of obtaining leave of court 
to do so.  It also would not cure the abuse alleged, since a party could still exceed the 35-
interrogatory limit simply by submitting a declaration for additional discovery as provided in 
Code of Civil Procedure section 2030.050. 
 
The 2006 Conference approved Resolution 10-13-06, which proposed an amendment to Code 
of Civil Procedure section 94 by expressly providing that the limit of 35 written discovery 
requests in limited actions would exclude “[o]ne set of form interrogatories authorized under 
Code of Civil Procedure section 2033.710.”  This resolution, which limits the use of form 
interrogatories in unlimited jurisdiction cases by including them in the 35-interrogatory limit, is 
therefore inconsistent with the reasoning behind Resolution 10-13-06. 
 
TEXT OF RESOLUTION 

 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California Code of Civil Procedure section 2030.030 to read 
as follows: 
 

§2030.030 1 
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(a) A party may propound to another party a total of thirty-five (35) interrogatories, 2 
consisting of any combination of either or both of the following: 3 

 (1) Tthirty-five specially prepared interrogatories that are relevant to the subject 4 
matter of the pending actionand/or . 5 

 (2) Any additional number of official form interrogatories, as described in Chapter 6 
17 (commencing with Section 2033.710), that are relevant to the subject matter of the 7 
pending action.  Any official form interrogatory with subparts shall be considered a single 8 
interrogatory for the purposes of this section. 9 

(b) Except as provided in Section 2030.070, no party shall, as a matter of right, 10 
propound to any other party more than thirty-five (35)specially prepared interrogatories. If 11 
the initial set of interrogatories does not exhaust this limit, the balance may be propounded 12 
in subsequent sets. 13 

(c) Unless a declaration as described in Section 2030.050 has been made, a party 14 
need only respond to the first thirty-five (35) interrogatories served, if that party states an 15 
objection to the balance, under Section 2030.240, on the ground that the limit has been 16 
exceeded.17 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENTS:  Stephen Steinberg, Geoffrey Steele, Christine Chestnut, Shannon Waggoner, 
Craig Davis, Michael Wilson, Avin Sharma, Pippin Brehler, Arlene Segal, Virginia George 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits the indiscriminate and unlimited use of form interrogatories. 
 
This Resolution:  Limits the use of form interrogatories by including them in the thirty-five 
interrogatory limit.  Litigants would still be free to use form interrogatories where appropriate, 
and could still submit a declaration of necessity if they felt the need to exceed the thirty-five 
interrogatory limit. 
 
The Problem:  Form interrogatories are often used as a tool to harass and burden the opposing 
party.  As the law currently stands, form interrogatories do not count against a party’s limit, so 
there is no reason not to send them nor is there any reason not to check every single box on the 
form without thought to relevance or materiality. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Stephen Steinberg, 1331 N. California Blvd., 
Ste. 200, Walnut Creek, CA, 94596, Phone:  (925) 979-3321, Fax:  (925) 274-7521, 
ssteinberg@mmblaw.com 
 
RESPONSIBLE FLOOR DELEGATE: 
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COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
This resolution, which limits the use of form interrogatories by including them in the 35-
interrogatory limit, claims that the use of form interrogatories is Aindiscriminate and unlimited.@  
The assertion is false. For all intents and purposes, only relevant form interrogatories may be 
used and only one set is served on each responding party.  Generally, the form interrogatories do 
a very good job of capturing the most relevant information and cover subjects that are time-
consuming or embarrassing to cover at a deposition (e.g., felony conviction).  Form 
Interrogatories are not abusive in form or content because they are drafted and approved by the 
Judicial Council.  They fulfill a function different from that of specially prepared interrogatories 
(which typically are used as contention interrogatories in business litigation) and should not 
count against the 35-interrogatory limit.  Part of the value of form interrogatories is that they are 
typically insulated from spurious objections, and the responding parties know that.  In sum:  It 
ain't broke so don=t fix it. 
 
ORANGE COUNTY BAR ASSOCIATION 

At the 2006 Conference, the Delegates adopted Resolution 10-13-16, which proposed an 
amendment to Code of Civil Procedure § 94 by expressly providing that the limit of 35 written 
discovery requests in limited actions would exclude "[o]ne set of form interrogatories 
authorized under Code of Civil Procedure § 2033.710." This proposed Resolution provides for 
exactly the opposite.  At a minimum the Conference should be consistent.  Adopting two 
resolutions that directly conflict with each other is unwise and unnecessary.  In addition, the 
proposed Resolution would not cure the abuse alleged, since it retains a party's ability to 
exceed the 35 interrogatory limit by simply submitting the declaration provided by Code of 
Civil Procedure § 2030.050. 
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RESOLUTION 04-12-2007 
 

DIGEST 
Arbitration Agreements:  Elimination of Prohibition against Class Actions  
Amends Code of Civil Procedure section 1281 to make unenforceable any provision of a 
consumer or employment arbitration agreement that prohibits class action claims. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 1281 to make unenforceable any 
provision of a consumer or employment arbitration agreement that prohibits class action claims.  
This resolution should be approved in principle because California public policy favors and 
encourages the bringing of class action claims. 
 
An adhesive arbitration agreement which shields a party against liability for fraud or willful 
wrongdoing violates California’s public policy and is therefore unenforceable.  (Discover Bank 
v. Superior Court (2005) 36 Cal.4th 148.)  This resolution recognizes that virtually all consumer 
and employment contracts are adhesive in nature, and that prohibitions in such contracts against 
class action claims in arbitration operate as a shield against the drafter’s liability for a broad 
spectrum of wrongdoing.  By providing that such prohibitions on class arbitration claims are 
unenforceable, the resolution would conform arbitration practice in consumer and employment 
claims to the policies of California law. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference OF Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Section 1281 of the Code of Civil Procedure, as follows: 
 

§1281.  1 
 (a) A written agreement to submit to arbitration an existing controversy or a 2 
controversy thereafter arising is valid, enforceable and irrevocable, save except upon such 3 
grounds as exist for the revocation of any contract, and as provided below in subsection (b). 4 
 (b) Any provision in an agreement to arbitrate which is part of (1) a consumer 5 
contract or (2)(i) a contract of employment or a condition of employment, (ii) between an 6 
employer and a employee involving a transaction or employment to take place in whole or in 7 
part within the State of California that prohibits the arbitration of claims other than the claim 8 
of the consumer or employee parry to the agreement shall be unenforceable; provided the 9 
arbitrator finds that the multiple claims asserted in the arbitration may be maintained as a 10 
class action pursuant to the laws of the State of California.11 

 
(Proposed new language underlined; language to be deleted stricken.) 
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PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law: Is unclear whether class action arbitration of consumer disputes or 
employee/employer disputes may be prohibited in an arbitration agreement. 
 
This Resolution: Would make it clear that provisions in arbitration agreements barring class 
action claims in arbitration of consumer or employee/employer disputes are unenforceable. 
 
The Problem: Disputes arising in connection with consumer contracts (such a credit card or cell 
phone agreements) often involving small amounts of money as to any one consumer.  Likewise, 
some employee/employer disputes (such as for overtime pay) may involve small dollar amounts 
as to any one employee.  However, such disputes also often involve hundreds or thousands of 
consumers/employees who have received the same adverse treatment, and, in the absence of an 
agreement to arbitrate such disputes, would ordinarily be the basis for a classic class action 
lawsuit.  However, many consumer and employment contracts contain provisions requiring that 
such disputes be arbitrated; and then go one step further and provide that only the claim of the 
individual consumer or employee may be arbitrated.  Such provisions can provide a windfall for 
the party with the stronger economic power, because few consumers/employees will bother to 
arbitrate small claims.  See, e.g., Discover Bank v. Superior Court (2005) 36 Cal. 4th 148.  At 
present, whether an anti-class action provision are enforceable depends on a judicial 
determination whether under the circumstances it is unconscionable.  That requires litigation 
within the litigation over the underlying dispute and provides a further basis for discouraging the 
assertion of valid claims.  Businesses and employers should not be able to shield themselves 
from valid class action claims through the device of an adhesive arbitration agreement as which 
the consumer or employee has no bargaining power. 

IMPACT STATEMENT 

This resolution does not impact any other law, statute or rule. 

AUTHOR AND PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 

RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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RESOLUTION 4-13-2007 
 

DIGEST 
Professional Photocopiers:  Delivery of Copies 
Amends Business and Professions Code section 22462 to require professional photocopiers to 
ensure simultaneous distribution of records to all parties that have timely requested copies.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINICIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Business and Professions Code section 22462 to require professional 
photocopiers to ensure simultaneous distribution of records to all parties that have timely 
requested copies.  This resolution should be approved in principle because it would ensure that 
the party whose records are being subpoenaed will receive copies of the records at the same time 
as the subpoenaing party, thus ensuring equitable access to the records for all parties.   
 
Often the subpoenaing party is provided copies of the records before other parties, including the 
party or witness whose records are being subpoenaed.  This can result in prejudice to the non-
subpoenaing parties or witnesses who, for example, may need the records to prepare for an 
upcoming deposition.  This inequity is even more pronounced when the subpoenaing party has 
an ongoing business relationship with the professional photocopier, who may be impelled or 
persuaded to provide copies to the subpoenaing party well in advance of others receiving copies 
of the records.  This modest statutory change presents no apparent disadvantage to anyone and 
will address and resolve this inequity.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Business & Professions Code section 22462 to read as 
follows: 
 

§22462 1 
(a) All records transmitted or distributed by a professional photocopier shall be 2 

accompanied by a certificate containing all of the following: 3 
(1) An affidavit signed by the custodian of the original records that were reproduced 4 

for transmittal.  It shall conform to the requirements specified in Article 4 (commencing 5 
with Section 1560) of Chapter 2 of Division 11 of the Evidence Code. 6 

(2) An affidavit signed by the professional photocopier or his or her employee stating 7 
that the records shall be transmitted or distributed to the authorized persons or entities. 8 

(b) The certificate shall bear the name, address, and registration number and county 9 
of registration of the professional photocopier.  The custodian of records shall be entitled to 10 
a copy of the certificate, completed as provided in subdivision (a). 11 



04-13-3 

(c) The custodian of records shall not be liable for the improper release of the records 12 
when the records: 13 

(1) Were released to a professional photocopier for the production of records under 14 
authorization or subpoena or other means. 15 

(2) Were certified pursuant to this section. 16 
(d) Where a consumer, or the consumer’s representative, has asked to receive a copy 17 

of the certified records prior to the date for copying of those records, the professional 18 
photocopier shall send the copy of the certified records to the consumer or the consumer’s 19 
representative at the same time the copy is sent to the requesting party.20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Currently, the law does not specify that professional photocopiers must provide 
copies at the same time to all persons who have requested copies in a timely manner. 
 
This Resolution:  Would specify that it is part of a professional photocopier’s duties to ensure 
simultaneous distribution of records to all parties that have timely requested copies. 
 
The Problem:  Oftentimes during litigation, one party will hire a professional photocopier to 
copy records from a third party about another party to the litigation.  The other party, often a 
"consumer" as defined by Code of Civil Procedure section 1985, will be given notice of the 
subpoena and a chance to either object or request a set of copies of the documents. 
Problems arise when a professional photocopier gives preference to the subpoenaing party – 
someone with whom the professional photocopier usually has an ongoing business relationship. 
 
Business and Professions Code section 22458 states that "[a] professional photocopier shall be 
responsible at all times for maintaining the integrity and confidentiality of information obtained 
under the applicable codes in the transmittal or distribution of records to the authorized persons 
or entities."  It would seem natural that section 22458 implies a duty to provide copies 
simultaneously to competing parties who have requested copies in a timely manner, but there 
have been instances where professional photocopiers do not see it as their duty to do so.  
Accordingly, it is recommended that section 22462 be amended to make such a requirement 
clear. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule 
. 
AUTHOR AND/OR PERMANENT CONTACT: Lilys D. McCoy; McCoy, Turnage & 
Robertson, APLC; 5469 Kearny Villa Road, Suite 206, San Diego, California 92123; 858-300-
1900 voice; 858-300-1910, fax; LDM@MTRLAW.COM 
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RESPONSIBLE FLOOR DELEGATE:  Lilys D. McCoy 
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RESOLUTION 05-01-2007 
 

DIGEST 
Right of Survivorship:  Severance of Joint Tenancy 
Amends Family Code section 2040 and Probate Code section 5020 to prohibit a spouse who 
terminates a right of survivorship to joint property while a dissolution is pending from 
terminating the other spouse’s community interest in the property. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Family Code section 2040 to require a spouse who terminates a right of 
survivorship to joint property while a dissolution is pending from terminating the other spouse’s 
community interest in the property.  This resolution should be approved in principle because a 
spouse should not be permitted to sever his or her interest in community property while 
impairing the other spouse’s interest in the property. 
 
After service of a family law petition on the spouses, Family Code section 2040 generally 
prohibits both spouses from taking actions that would harm the other spouse’s interests in 
property.  But Family Code section 2040, subdivision (a)(3) permits a spouse, with notice to the 
other spouse, to terminate a right of survivorship in property held with the other spouse. The 
intent of the section is to allow each spouse to sever only his or her community property interest 
in the property; however, the statute does not make that intent clear. 
 
Spouses should not be able to impair the other spouse’s interest in the property.  This resolution 
would incorporate the protections of Civil Code section 683.2 and Probate Code section 5020 
into section 2040, thus insuring that a spouse can only sever his or her own interest in the 
property and may not impair the other party’s interest to the property. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
 
The Family Law Executive Committee approves this Resolution for the reasons given by the 
proponent. 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
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Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TRUST & ESTATES SECTION 
APPROVE AS AMENDED 
 
The Trust & Estates Section approves in principle the concept presently stated, but noted that the 
default result should be tenancy in common. 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
  
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code section 2040 (a)(4)(b)(3) and Probate Code 
section 5020 to read as follows:  
  

§2040 1 
 (a) In addition to the contents required by Section 412.20 of the Code of Civil 2 
Procedure; the summons shall contain a temporary restraining order: 3 
 (1) Restraining both parties from removing the minor child or children of the 4 
parties, if any, from the state without the prior written consent of the other party or an order 5 
of the court. 6 
 (2) Restraining both parties from transferring, encumbering, hypothecating, 7 
concealing, or in any way disposing of any property, real or personal, whether community, 8 
quasi-community, or separate, without the written consent of the other party or any order of 9 
the court, except in the usual course of business or the necessities of life, and requiring each 10 
party to notify the other party of any proposed extraordinary expenditures at least five 11 
business days before incurring those expenditures and to account to the court for all 12 
extraordinary expenditures made after service of the summons on that party. 13 
 Notwithstanding the foregoing, nothing in the restraining order shall preclude a party 14 
from using community property, quasi-community property, or the party’s own separate 15 
property to pay reasonable attorney’s fees and costs in order to retain legal counsel in the 16 
proceeding.  A party who uses community property or quasi-community property to pay his 17 
or her attorney’s retainer for fees and costs under this provision shall account to the 18 
community for the use of the property.  A party who uses other property that is subsequently 19 
determined to be the separate property of the other party to pay his or her attorney’s retainer 20 
for fees and costs under this provision shall account to the other party for the use of the 21 
property. 22 
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 (3) Restraining both parties from cashing, borrowing against, canceling, 23 
transferring, disposing of, or changing the beneficiaries of any insurance or other coverage, 24 
including life, health, automobile, and disability, held for the benefit of the parties and their 25 
child or children for whom support may be ordered. 26 
 (4) Restraining both parties from creating a nonprobate transfer or modifying a 27 
nonprobate transfer in a manner that affects the disposition of property subject to the 28 
transfer, without the written consent of the other party or an order of the court. 29 
 (b) Nothing in this section restrains any of the following: 30 
 (1) Creation, modification, or revocation of a will. 31 
 (2) Revocation of a nonprobate transfer, including a revocable trust, pursuant to 32 
the instrument, provided that notice of the change is filed and served on the other party 33 
before the change takes effect. 34 
 (3) Elimination of a right of survivorship to property, in a manner consistent with 35 
Civil Code section 683.2 and Probate Code section 5020, provided that notice of the change 36 
is filed and served on the other party before the changes take effect. 37 
 (4) Creation of an unfunded revocable or irrevocable trust. 38 
 (5) Execution and filing of a disclaimer pursuant to Part 8 (commencing with 39 
Section 260) of Division 2 of the Probate Code. 40 
 (c) In all actions filed on and after January 1, 1995, the summons shall contain 41 
the following notice: 42 
 “WARNING:  California law provides that, for purposes of division of property 43 
upon dissolution of marriage or domestic partnership or legal separation, property acquired 44 
by the parties during marriage in joint form is presumed to be community property.  If either 45 
party to this action should die before the jointly held community property is divided, the 46 
language of how title is held in the deed (i.e., joint tenancy, tenants in common, or 47 
community property) will be controlling and not the community property presumption.  You 48 
should consult your attorney if you want the community property presumption to be written 49 
into the recorded title to the property.” 50 
 (d) For the purposes of this section: 51 
 (1) “Nonprobate transfer” means an instrument , other than a will, that makes a 52 
transfer of property on death, including a revocable trust, pay on death account in a financial 53 
institution, Totten trust, transfer on death registration of personal property, or other 54 
instrument of a type described in Section 5000 of the Probate Code. 55 
 (2) “Nonprobate transfer” does not include a provision for the transfer of 56 
property on death in an insurance policy or other coverage held for the benefit of the parties 57 
and their child or children for whom support may be ordered, to the extent that the provision 58 
is subject to paragraph (3) of subdivision (a). 59 
 (e) The restraining order included in the summons shall include descriptions of 60 
the notices required by paragraphs (2) and (3) of subdivision (b). 61 
 62 
 63 
§5020 64 
A provision for a nonprobate transfer of community property on death executed by a 65 
married person or domestic partner without the written consent of the person's spouse or 66 
domestic partner (1) is not effective as to the nonconsenting spouse's or domestic partner’s 67 
interest in the property and (2) does not affect the nonconsenting spouse's or domestic 68 
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partner’s disposition on death of the nonconsenting spouse's or domestic partner’s interest in 69 
the community property by will, intestate succession, or nonprobate transfer. 70 

 
(Proposed new language underlined; language to be deleted stricken) 

  
PROPONENT:  Beverly Hills Bar Association 
 
STATEMENT OF REASONS 
  
Existing Law:  Provides that there is no prohibition under the Family Code to eliminate a right of 
survivorship to a spouse's one-half interest in community property, however, it does not address 
the prohibition against disposing of the other spouse's interest in said property as set forth in 
Family Code § 2040 (a)(2) and Probate Code § 5020.  Clearly, the legislative intent of these 
statutes is to allow each spouse, in the event of a dissolution, to sever only his or her community 
property interest in real property – not to impair the other spouse’s interest in the property.    
 
This Resolution:  Makes Family Code § 2040 (b)(3) consistent with Civil Code § 683.2 and 
Probate Code § 5020, thus clarifying the title issues as well as removing the potential harm to 
one spouse when the other spouse executes a deed naming the conveying spouse as the transferee 
but failing to specify that the transfer is from a joint tenancy to a tenancy in common.     
 
The Problem:  This resolution is designed to address a specific situation that arose in a 
dissolution matter.  The husband gave appropriate notice that he would be eliminating the right 
of survivorship of his half-interest in the family residence.  However, when the wife received a 
copy of the husband’s filed and recorded deed, it was defective.  According to the deed, the 
husband had transferred the residential property to himself, however, the deed did not refer to 
any title to the property that he held or transferred.  Thus, the deed did not properly sever the 
joint tenancy property.  If the husband had died before the Court disposed of the residence, the 
surviving wife would have had no recourse but to spend time and money challenging the 
severance, per Probate Code § 5020, in a probate action.  This resolution is designed to provide 
the Family Court with jurisdiction to resolve this matter, and not require the spouse whose 
interest was injured to resolve the matter in Probate Court. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.   
 
AUTHOR AND/OR PERMANENT CONTACT:  Janis M. McDonald, Esq., 11355 W. Olympic 
Blvd., Suite 100, Los Angeles, CA 90064, 310.478.9441, janismcd@aol.com   
 
RESPONSIBLE FLOOR DELEGATE:  Janis M. McDonald 
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RESOLUTION 05-02-2007 
 
DIGEST  
Adoptions: Confidentiality of Records 
Amends Family Code section 9200 to permit an adopted child to gain access to court records 
about his or her adoption. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE. 
 
History: 
Similar to Resolution 07-02-2006, which was withdrawn.   
 
Reasons: 
This resolution amends Family Code section 9200 to permit an adopted child to gain access to 
court records about his or her adoption.  This resolution should be approved in principle because 
the policies behind adoption policies and secrecy laws no longer apply in today’s society. 
 
The paternalistic secrecy laws embody the societal mores of the time in which they were enacted.  
Initially, state laws providing for secrecy in the adoption process were designed to protect the 
privacy of the parties from outside inquiry.  California became one of the first states to enact 
legislation to prevent the parties themselves from inspecting their own records and the original 
birth certificate.  Secrecy in the adoption process was done for a variety of reasons, including to 
protect the birth mother from the stigma of having conceived a child, usually out of wedlock; to 
protect the adoptive parents from the stigma of being infertile; to protect the adoptee from the 
stigma of being illegitimate; and to protect the adoptive family from the threat of attempted 
reclamation of the adoptee by the birth parents. 
 
These concerns are now largely moot.   As society has changed, more open adoptions have 
become the norm.  In fact, the number of closed domestic adoptions is extremely small today, 
which is evidence that, given a choice, the vast majority of birth parents would not have chosen 
closed adoption in years past. 
 
The belief of many years ago that the decision to place a child for adoption or to have a “closed” 
adoption were voluntary decisions is not necessarily true.  Many birth fathers frequently were not 
involved in the decision to adopt at all, and many birth mothers were subject to some form of 
coercion by society and the government.  And “open” adoptions were not available many years 
ago. 
 
Finally, whatever privacy interests of the birth parents and the adoptive parents remain intact, the 
interests of the adopted child should be paramount.  When that child reaches majority, and if that 
child so desires, he or she should be permitted to know the identity 
of his or her birth parents. 
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SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Executive Committee disapproves this Resolution, as it appears to be another 
method of adoptee to find out who their birth parents are. Current law requires that a court order 
based on “exceptional circumstances and for good cause approaching necessitous” for an adoptee 
to gain access to the court records for his or her adoption. This law would allow an adult adoptee 
access to court records regarding their birth so they can identify their parents if they choose 
without any showing. People who place children for adoption assume the records are 
confidential.  This resolution may have the effect of limiting adoptions by not allowing 
confidentiality of biological parents who give children up for adoption. If an adoptee and 
biological parent want to find each other there are other methods to do so. 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Family Code Section 9200 to read as follows: 
 

§9200 1 
 (a) The petition, relinquishment or consent, agreement, order, report to the court 2 
from any investigating agency, and any power of attorney and deposition filed in the office 3 
of the clerk of the court pursuant to this part is not open to inspection by any person other 4 
than the parties to the proceeding, including the person(s) being adopted, and their attorneys 5 
and the department, except upon the written authority of the judge of the superior court.  A 6 
judge of the superior court may not authorize anyone to inspect the petition, relinquishment 7 
or consent, agreement, order, report to the court from any investigating agency, or power of 8 
attorney or deposition or any portion of any of these documents, except in exceptional 9 
circumstances and for good cause approaching the necessitous.  The petitioner may be 10 
required to pay the expenses for preparing the copies of the documents to be inspected. 11 
 (b) Upon written request of any party to the proceeding and upon the order of any 12 
judge of the superior court, the clerk of the court shall not provide any documents referred to 13 
in this section for inspection or copying to any other person, unless the name of the child's 14 
birth parents or any information tending to identify the child's birth parents is deleted from 15 
the documents or copies thereof. 16 
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 (c) Upon the request of the adoptive parents or the child, a clerk of the court may 17 
issue a certificate of adoption that states the date and place of adoption, the child's birth date, 18 
the names of the adoptive parents, and the name the child has taken.  Unless the child has 19 
been adopted by a stepparent, the certificate shall not state the name of the child's birth 20 
parents.21 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: The existing law requires a court order based on “exceptional circumstances and 
for good cause approaching the necessitous” for an adoptee to gain access to court records about 
his or her adoption. Outside of a medical necessity, it is often difficult for adult adoptees to gain 
access to information about their birth parents, despite great personal anguish. Existing law 
mandating sealed records was enacted in the 1930’s when abortion was illegal, and children born 
out of wedlock carried enormous stigma for the mother and the child. This is no longer such a 
consideration today as societal norms have changed. 
 
This Resolution: Would modify existing law by allowing adult adoptees access to court records 
regarding their adoption so they can ascertain the identity of their birth parents of they so choose.  
 
The Problem: Despite the assertions of many who claim to speak for the “unborn,” children do 
not ask to be born. The decision to carry a fetus to term is one made by the mother without input 
from the child. For over thirty years women have been able to choose whether to legally 
terminate a pregnancy or carry a fetus to term, and this right is codified in California. Those who 
are born and then placed for adoption should have the right to know from whence they came if it 
is important to them to know. They should not have to prove a compelling reason “approaching 
the necessitous” to know their biological heritage, which is the birthright of all other children not 
placed for adoption.  
 
When the adoption laws were enacted providing for sealed records, abortion was illegal and 
significant adverse stigma was placed upon unwed mothers and their children. This is no longer 
the case. As a matter of fairness and equity, adult adoptees should have the same rights as other 
people to know their historic and genetic roots.  
 
IMPACT STATEMENT 
 
This  resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT: Tina L. Rasnow, Ventura County Superior 
Court, Self-Help Legal Access Center, 800 South Victoria Avenue, Room 400, Ventura, CA 
93009; (805)654-3879, tina.rasnow@ventura.courts.ca.gov 
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RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Resolution 05-02-2007 seeks to try and amend Family Code, Section 9200 to open up an 
adoption file for inspection by an adult adoptee abrogating the current law requiring “exceptional 
circumstances and for good cause approaching the necessitous”.  The proponent’s contrary 
assertion notwithstanding, closed adoptions are not a 1930;s anachronism.  Every year, a 
significant number of birth mothers and biological fathers who, for whatever personal reasons, 
do not wish to become parents are still willing to place infants with adoptive parents.  They have 
done so with the legal assurance that their identity will be kept private unless “good cause...” 
necessitates disclosure.  Although the stigma of single parenthood has lessened significantly, 
privacy remains a concern of paramount importance to many biological parents. 
 
Equally important, is that the resolution’s unintended social effects are unknown.  If privacy 
cannot be assured, some biological parents may forego adoption entirely.  Would these parents 
instead choose to raise an unwanted child, causing the number of dependency cases to increase? 
 
No compelling interest supports the change.  Under the current law, an adopted child may 
discover his or her birth parents upon a showing of “exceptional circumstances and good 
cause...”  Certainly, if an adopted child’s health issues require information about the biological 
parents, the court can issue an order unsealing the birth records.  Biological parents who, in light 
of changed societal mores, no longer harbor privacy concerns may take advantage of registries 
that currently exist to facilitate reunification.  For those biological parents who wish to remain 
anonymous, however, the current law should continue to provide protection. 
 
WOMEN LAWYERS OF SACRAMENTO 
 
This resolution proposes that adult adoptees gain access to court records regarding adoption to 
ascertain the identity of their birth parents should they choose without the stringent requirement 
of showing good cause.  While the proposed statutory amendment does not seem to accomplish 
its stated goals, the existing standard for adoptees to access court records and their biological 
parents identity should not be diminished in any way.   
 
Allowing adult adoptees to obtain the identity of their birth parents without a court order based 
on exceptional circumstances or good cause could have a significant chilling effect on parents’ 
decisions to give up their children for adoption.  Parents who choose to give up their children for 
adoption and choose to be and remain anonymous should have the right to do so.   Society 
should continue to encourage women and men to give up their children for adoption when it is in 
the best interests of the child.  This resolution may have an adverse effect on parents’ choosing to 
give up their children for adoption.  Privacy is a fundamental right that needs to be protected, 
especially in significant life-altering circumstances such as giving a child up for adoption.  The 
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ability of an adult adoptee to obtain the identity of his or her biological parents through court 
records should be limited to exceptional circumstances or when good cause exists.  This 
resolution should be opposed. 
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RESOLUTION 05-03-2007 

 
DIGEST 
Child Support: Security and Offset to Noncustodial Parent’s Estate 
Amends Family Code section 4012 to permit the court to order an obligor of child support to 
establish a trust or annuity for child support in the event of the obligor’s death.   
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
 
The Family Law Executive Committee approves this Resolution for the reasons given by the 
proponent. 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TRUST & ESTATES SECTION 
APPROVE IN PRINCIPLE 
 
This is consistent with existing law. 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Family Code Section 4012 to read as follows:   
 

§4012 1 
(a) Upon a showing of good cause, the court may order a parent required to make a 2 

payment of child support to give reasonable security for the payments. 3 
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(b) For the purpose of Section 4001, where it is just and reasonable in view of the 4 
circumstances of the parties, the court, in determining the needs of a supported child(ren), 5 
may include an amount of support sufficient to maintain insurance for the benefit of the 6 
supported child(ren) on the life of the parent required to make the payment of support so that 7 
the supported child(ren) will not be left without means of support in the event that the child 8 
support is not sustainable due to insufficient funds in the estate of the parent required to 9 
make the payment of support.  Any such order may contain step-down provisions such that 10 
as the child ages, the value of the insurance may be reduced accordingly.  The purpose of the 11 
insurance is to insure the future payment of child support, not constitute a windfall. 12 

(c) If the court has not ordered a security described in § 4012 (b), and the supporting 13 
parent voluntarily provides one of the securities described in § 4012(b), this voluntary 14 
security will automatically be used to offset the child support obligation of the estate of the 15 
parent required to make the payment of support.16 

 
(Proposed new language underlined; language to be de deleted stricken) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS  
 
Existing Law:  The existing child support security statute (Family Code section 4012) provides 
that the court may order reasonable security for child support payments.  It is not clear if this 
applies to the payor parent during life only, or if it also applies in the event of the payor’s death.  
The proposed modifications of Family Code section 4012 are an effort to align child support 
security with the existing spousal support security statute (Family Code section 4360), which 
currently provides that a supporting spouse may be required to provide security to compensate 
for the loss of spousal support upon the death of the paying spouse.  Unlike a spousal support 
obligation, a child support obligation survives the death of the parent ordered to pay child 
support.  However, the Family Code does not have a sufficiently descriptive child support 
security statute.   
 
This Resolution:  Amends the Family Code by adding two subsections to Family Code section 
4012, which would allow a court to order a similar security for child support, or if a payor parent 
voluntarily provides a similar child support security, it would be automatically used to offset the 
continuing child support obligation of the payor parent’s estate. 
 
The Problem:  Proponents are concerned that unless the Family Code explicitly provides for the 
court to order a security in the event of the payor parent’s death, and further explicitly provides 
for a voluntary security to be used as an offset against the child support obligation of the payor 
parent’s estate, then the payee parent may demand the full support obligation be paid by the 
payor parent’s estate AND collect the security proceeds on behalf of the minor child.  In effect, 
current law keeps the door open for the surviving payee parent to double dip for child support 
payments.   
 
By mirroring Family Code section 4360 spousal support surety language, the child support statue 
would provide children with the same protection as currently available to spouses in the event of 
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a payor parent’s / spouse’s death.  Because family law practitioners often rely on Family Code 
section 4012 to provide a security during the payor parent’s life, the modifications make the 
statute operative regardless of the reason support is deficient. Accordingly, Family Code section 
4012 would apply whether or not the payor parent is alive or deceased.  

 



05-03-4 

IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND / OR PERMANENT CONTACT:   J. Michelle Hahn, Bartholomew & 
Wasznicky LLP, 4740 Folsom Boulevard, Sacramento, CA 95819, voice 916-455-5200, fax 916-
455-6300, e-mail Michelle_Hahn@msn.com  or MichelleH@DivorceWithRespect.com 
 
RESPONSIBLE FLOOR DELEGATE:  Diane Wasznicky 
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RESOLUTION 05-04-2007 
 
DIGEST 
Marriage:  Definition  
Amends Family Code sections 300, 301 and 302 and adds section 403 to re-define marriage as 
the lawful union of two persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 01-07-2005, which was approved. 
 
Reasons: 
This resolution amends Family Code sections 300, 301, and 302 and adds section 403 to re-
define marriage as the lawful union of two persons. This resolution should be approved in 
principle because it would grant same-gender couples the same right to marry as heterosexual 
couples.  
 
“The freedom to marry has long been recognized as one of the vital personal rights essential to 
the orderly pursuit of happiness to free men.”  (Loving v. Virginia (1967) 388 U.S. 1, 12.)  Just as 
marriage may not be denied to people based on race, it should not be denied to people based on 
their sexual orientation. There is no reason to deny loving same-gender couples the same rights 
enjoyed by opposite sex couples. 
 
Similar legislature was approved by the Legislature in 2005, but was vetoed by the Governor.    
Current Assembly Bill 43 (2007-2008 Reg. Sess.), which is similar to this resolution, was 
referred out of the Judiciary Committee on April 10, 2007 and passed out of the Appropriations 
Committee on May 31, 2007. 
 
The constitutionality of Family Code section 308.5, adopted by initiative (Proposition 22, 
approved by the voters in 2000), and Family Code section 300 is currently under review by the 
California Supreme Court.  (Campaign for California Families v. Newsom (In Re Marriage 
Cases), No. S147999.) The outcome of the case will have a great effect on the legislature’s 
ability to act.  Article II, Section 10, subdivision (c) of the California Constitution provides that 
any initiative statute can be amended or repealed by another statute, but that statute will not 
become effective unless approved by the voters.  Notwithstanding the proponent’s statements, 
this resolution would change the scope and effect of the initiative statute and thus would require 
voter approval, because it would make same-gender marriages valid.  But if the original initiative 
statute is determined to be unconstitutional by the California Supreme Court, then voter approval 
is unnecessary. 
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TEXT OF RESOLUTION 
 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Sections 300, 301, and 302 of, and to add Section 403 to, the 
Family Code to read as follows: 

 
§300 1 

(a) Marriage is a personal relation arising out of a civil contract between a man and a 2 
woman two persons, to which the consent of the parties capable of making that contract is 3 
necessary. Consent alone does not constitute marriage. Consent must be followed by the 4 
issuance of a license and solemnization as authorized by this division, except as provided by 5 
Section 425 and Part 4 (commencing with Section 500).  6 

(b) Where necessary to implement the rights and responsibilities of spouses under 7 
the law, gender-specific terms shall be construed to be gender-neutral, except with respect to 8 
Section 308.5.  9 

(c) For purposes of this part, the document issued by the county clerk is a marriage 10 
license until it is registered with the county recorder, at which time the license becomes a 11 
marriage certificate. 12 

 13 
§301 14 

An Two unmarried male persons of the age of 18 years or older,  and an unmarried 15 
female of the age of 18 years or older, and who are not otherwise disqualified, are capable of 16 
consenting to and consummating marriage. 17 

 18 
§302 19 

(a) An unmarried male or female person under the age of 18 years is capable of 20 
consenting to and consummating marriage upon obtaining a court order granting permission 21 
to the underage person or persons to marry. 22 

(b) The court order and written consent of the parents of each underage person, or of 23 
one of the parents or the guardian of each underage person shall be filed with the clerk of the 24 
court, and a certified copy of the order shall be presented to the county clerk at the time the 25 
marriage license is issued. 26 

 27 
§403 28 

No priest, minister, or rabbi of any religious denomination, and no official of any 29 
nonprofit religious institution authorized to solemnize marriages, shall be required to 30 
solemnize any marriage in violation of his or her right to free exercise of religion guaranteed 31 
by the First Amendment to the United States Constitution or by Section 4 of Article I of the 32 
California Constitution.33 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
 

PROPONENT:  Bay Area Lawyers for Individual Freedom 
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STATEMENT OF REASONS 
 

Existing Law:  Provides that marriage is a personal relation arising out of a civil contract 
between a man and a woman. 

 
This Resolution:  Amends the Family Code to provide that civil marriage is a personal relation 
arising out of a civil contract between two persons and makes conforming changes with regard to 
the consent to civil marriage.  Additionally, this resolution protects the civil nature of 
California’s marriage laws, as distinct from religious marriage rites, by providing that religious 
authorities are not required to solemnize any marriage. 

 
The Problem:  The California Supreme Court, in a case regarding interracial marriage 
prohibitions, held that "marriage is ... something more than a civil contract subject to regulation 
by the state; it is a fundamental right of free men ... Legislation infringing such rights must be 
based upon more than prejudice and must be free from oppressive discrimination to comply with 
the constitutional requirements of due process and equal protection of the laws" (Perez v. Sharp 
(1948) 32 Cal.2d 711, 714-715).  "[T]he right to marry is the right to join in marriage with the 
person of one's choice" (Id., at p. 715).  By excluding same-sex couples from marriage, 
California's family law discriminates against members of same-sex couples based on their sexual 
orientation and based on their gender.  California's discriminatory exclusion of same-sex couples 
from marriage violates the California Constitution's guarantees of due process, privacy, equal 
protection of the law, and free expression by arbitrarily denying equal marriage rights to all 
Californians.  The existing discriminatory law serves no legitimate government interest and is 
contrary to the public policies of California.  

 
Civil marriage is recognized by the state in order to promote stable relationships and to protect 
individuals who are in those relationships.  The institution of marriage also provides important 
protections for the families of those who are married. 

 
California's domestic partnership statutes create a status which is not treated as marriage in 
jurisdictions with gender neutral marriage laws.  California's discriminatory marriage law harms 
California's same-sex couples when they travel to other jurisdictions by preventing them from 
having access to the rights, benefits, and protections those jurisdictions provide only to married 
couples. 

 
Section 308.5 of the Family Code, which prohibits California from treating as valid or otherwise 
recognizing marriages of same-sex couples contracted outside of California.  Proponents believe 
that this act does not amend or modify Section 308.5 of the Family Code because this resolution 
addresses civil marriages contracted in California. 

 
In 2005, legislation similar to this resolution was approved by the California legislature, but 
vetoed by the Governor.  Proponents believe that this resolution will garner continued support in 
the legislature and that the Governor should be given the opportunity to take a different position 
on this issue. 

 
STATEMENT OF IMPACT ON OTHER LAWS 
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The resolution does not affect any other laws, statutes or rules. 

 
AUTHOR AND/OR PERMANENT CONTACT: Robert Zivnuska, c/o BALIF 1800 Market 
Street, Box 47, San Francisco, California 94102, Phone:  415-865-5620, Fax:  415-520-0708, 
email:  statebar@balif.org 

 
RESPONSIBLE FLOOR DELEGATE:  Robert Zivnuska 
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RESOLUTION 05-05-2007 
 
DIGEST 
Abandoned Children:  Rebuttal of Presumption of Non-Communication 
Amends Family Code section 7822 to clarify the applicable period for establishing an intent to 
abandon a child and to provide for rebuttal of the presumption where a non-custodial parent has 
been prevented from communicating with the minor child. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Family Code section 7822 to clarify the applicable period for 
establishing an intent to abandon a child and to provide for rebuttal of the presumption where a 
non-custodial parent has been prevented from communicating with the minor child.  This 
resolution should be approved in principle because it clarifies an ambiguity in the statute, and 
enables a parent who has been prevented from communicating with his or her child by the 
custodial parent to rebut the presumption of abandonment. 
 
The intent to abandon a child is a necessary element of the termination of a parent’s rights under 
the Family Code.  The resolution clarifies that for a court to make a finding of abandonment, the 
parent must have been uninvolved in the child’s life within the year immediately prior to the 
filing of the action.  The resolution also provides that the presumption of intent to abandon may 
be rebutted if a parent shows that he or she was successfully prevented from communicating with 
the child.   
 
Disputes about intent to abandon under subdivision (b) of Family Code section 7822 are 
common in contested abandonment cases.  The resolution provides the sensible solution that, 
where a parent shows that the other parent has successfully prevented communication with the 
child, the presumption of intent to abandon is rebutted.  
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
APPROVE IN PRINCIPLE 
 
The Family Law Executive Committee approves this Resolution for the reasons given by the 
proponent. 
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
This position has not been adopted by either the State Bar's Board of Governors or overall 
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membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Family Code Section 7822 to read as follows: 
 

'7822 1 
(a) A proceeding under this part may be brought where the child has been left 2 

without provision for the child's identification by the child's parent or parents or by others or 3 
has been left by both parents or the sole parent in the care and custody of another for a 4 
period of six months or by one parent in the care and custody of the other parent for a period 5 
of one year immediately preceeding any action pursuant to this section, without any 6 
provision for the child's support, or without communication from the parent or parents, with 7 
the intent on the part of the parent or parents to abandon the child. 8 
           (b) The failure to provide identification, failure to provide support, or failure to 9 
communicate is presumptive evidence of the intent to abandon. If the parent or parents have 10 
made only token efforts to support or communicate with the child, the court may declare the 11 
child abandoned by the parent or parents.  If, however, there is a showing that the non-12 
custodial parent has been prevented from communicating with the minor child, then the 13 
presumption of the intent to abandon shall be rebutted. 14 
           (c) If the child has been left without provision for the child's identification and the 15 
whereabouts of the parents are unknown, a petition may be filed after the 120th day 16 
following the discovery of the child and citation by publication may be commenced. The 17 
petition may not be heard until after the 180th day following the discovery of the child. 18 
          (d) If the parent has placed the child for adoption and has not refused to give the 19 
required consent to adoption, evidence of the adoptive placement shall not in itself preclude 20 
the court from finding an intent on the part of that parent to abandon the child. If the parent 21 
has placed the child for adoption and has refused to give the required consent to adoption 22 
but has not taken reasonable action to obtain custody of the child, evidence of the adoptive 23 
placement shall not in itself preclude the court from finding an intent on the part of that 24 
parent to abandon the child.25 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
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Existing Law: Does not take into account which one year period can be used to establish an 
intent to abandon.  Further, it does not state what happens when the non-custodial parent is 
prevented from communicating with the minor child. 
 
This Resolution: Would modify the Family Code to indicate which one year period can be used 
to establish an intent to abandon, and would also allow for the presumption of abandonment to 
be rebutted upon a showing that the non-custodial parent has been prevented from 
communicating with the minor child. 
 
The Problem: While for the most part, this Code Section is a good one, terminating parental 
rights is not to be taken lightly.  Technically, without the amendment proposed in paragraph (a), 
a custodial parent could assert that a non-custodial parent abandoned the minor child when a one 
year period went by without communication from the non-custodial parent when for example the 
child was a year old until the child was 2 years old, but after that, and before the custodial parent 
sought to invoke this Code Section, the non-custodial parent thereafter was in the child=s life 
from age 2 through 15, at which time the custodial parent seeks to invoke this section by 
asserting that in fact there was a one year period that went by when the minor child was age 1 to 
age 2, and therefore, it constitutes presumptive evidence of the intent to abandon.  Further, 
without the amendment proposed in paragraph (b), a custodial parent, who has re-married and 
wants his new spouse to adopt the minor child, could actively prevent the non-custodial parent 
from communicating with the minor child for a one year period, and then seek to enforce this 
section by indicating that there is now presumptive evidence of the intent to abandon by the non-
custodial parent. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 2230 W. Chapman Ave., 
Ste. 200, Orange, CA 92868, 714/978-1788, bbesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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RESOLUTION 05-06-2007 
 
DIGEST 
Marriage: Validity of Death Bed Marriages 
Adds Family Code section 308.10 to create a presumption that marriages performed in hospitals, 
hospice facilities or skilled nursing homes are presumed invalid unless the patient survives for 30 
days.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Family Code section 308.10 to create a presumption that marriages 
performed in hospitals, hospice facilities or skilled nursing homes are presumed invalid unless 
the patient survives for 30 days.  This resolution should be disapproved because the location of 
the testator in a hospital or other facility should not affect his or her ability to make a valid 
marriage. 
 
If enacted, the resolution could render void marriages that were entered into by lucid couples 
fully intending to get married.  For example, a person may choose to get married prior to 
undergoing a risky procedure so as to provide his or her partner with survivor benefits; a 
prospective mother may decide to marry the father of her child in a hospital prior to a difficult 
birth; or a terminally ill patient in hospice may wish to provide survivor benefits to a 
longstanding and supportive partner.  In each such situation, the patient is lucid and is 
deliberately choosing to get married.  Such marriages should not presumed invalid simply 
because they were performed in a particular facility. 
 
SECTION/COMMITTEE REPORTS 
 
FAMILY LAW SECTION 
DISAPPROVE 
 
The Family Law Executive Committee disapproves this Resolution. While existing law does not 
protect heirs from marriages on death bed for financial reasons, the presumption that it is invalid 
unless the person survives 30 calendar days, seems to be an arbitrary number.  In addition, 
standard, clear and convincing, in which the presumption can be rebutted is too high of a 
standard. Finally the proponent states this resolution will not affect any other law, statute or rule. 
Currently when one does marry, there are many rights and responsibilities that both parties 
acquire.  
 
This position is only that of the FAMILY LAW SECTION of the State Bar of California.  
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This position has not been adopted by either the State Bar's Board of Governors or overall 
membership, and is not to be construed as representing the position of the State Bar of 
California. 
 
Membership in the FAMILY LAW SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TRUST & ESTATES SECTION 
DISAPPROVE 
 
The Trust & Estates Section does not understand the rationale for this change.  The location of 
the testator in a nursing home or other facility should not affect his/her ability to make a valid 
marriage, irrespective of timing.  Abuses, if any, can be adequately addressed by existing law on 
duress, undue influence, etc. 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
 
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 308.10 to the Family Code to read as follows: 
 

§308.10 1 
 A marriage performed while one or both of the consenting parties is a patient in a 2 
hospital, hospice facility or skilled nursing home is presumed invalid unless the party or 3 
parties in the hospital, hospice facility or skilled nursing home survive(s) 30 calendar days 4 
from the date the marriage is performed. This presumption may be rebutted by clear and 5 
convincing evidence that the marriage was not procured by undue influence, fraud or duress. 6 
An action to set aside the marriage must be brought within 3 years from the date the 7 
marriage is performed.8 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not protect persons who are patients in a hospital, hospice, skilled nursing 
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home from entering a "death bed" marriage for the purpose of financial gain for the new spouse. 
 
This Resolution: Would protect the heirs at law from "death bed" marriages where the new 
spouse is a friend, care giver, acquaintance or facility employee marrying a patient in a hospital, 
hospice, skilled nursing home for financial gain. 
 
The Problem: There are increasing numbers of "death bed" marriages where the new spouse is a 
friend, care giver, acquaintance or facility employee marrying a patient in a hospital, hospice, 
skilled nursing home for financial gain. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statue or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alice A. Salvo, 20350 Ventura Boulevard, 
Suite 110, Woodland Hills, CA 91364, voice 818-887-3333, fax 818-716-9275, 
aliceann@salvolaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Alice A. Salvo 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
This resolution has many of the infirmities of Resolution 01-03.  Furthermore, no case is made 
that death-bed marriages are a problem.  Such a marriage would have to be officiated over by 
someone authorized to perform marriages (e.g., a judicial officer or a minister of religion), which 
would seem to provide some protection against undue influence.  If the proponent wishes to do 
some further study of the problem and can convince the Conference that a real problem exists, a 
resolution without the impediments of this resolution and Resolution 01-03 would be worthy of 
consideration. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution is extremely broad and, at the same time, limiting.  It appears to be targeting (as 
are many of this year’s resolutions) fraudulent conveyances.  It does not, however, provide a 
convincing reason why an individual should not be able to marry if he or she has recently been 
hospitalized (for any reason) and later dies.  The current law on fraudulent conveyance seems an 
adequate protection against unlawful acts of transfer.  True, there may be errant cases where 
justice is not done, but that is insufficient justification to forbid and invalid marriages merely due 
to coincidental timing. 
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RESOLUTION 06-01-2007 
 
DIGEST 
Adjustments for Inflation: Periodic Adjustments 
Amends Government Code sections 8289 and 8293 to authorize the California Law Revision 
Commission to recommend changes to fixed monetary amounts in various statutes. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolution 05-12-2006, which was withdrawn. 
 
Reasons: 
This resolution amends Government Code sections 8289 and 8293 to authorize the California 
Law Revision Commission to recommend changes to fixed monetary amounts in various 
statutes.  This resolution should be approved in principle because numerous provisions of 
California law include fixed dollar amounts which are long outdated. 
 
Dollar amounts in various statutes were chosen at the time of enactment because those amounts 
satisfied a specific purpose, such as minimum requirements for bonding, capitalization, 
insurance, or compensatory payments.  However, these statutorily fixed dollar amounts are not 
customarily reviewed or updated for extended periods of time, and inflation thus neutralizes the 
intent of the original dollar amounts.  For example, the statutory minimum for automobile 
insurance has not changed since 1967.  The Consumer Price Index shows that the price level at 
the end of 2006 was 1.29 times the level in 1996, 1.84 times the level in 1986, 3.54 times the 
level in 1976, 6.23 times the level in 1966, and 7.42 times the level in 1956. 
 
The Commission should review the fixed dollar amounts at least every ten years to accomplish 
the statutes’ originally intended purpose.  Although doing so would require a tremendous effort 
and substantial time and resources on the part of the Commission, it is an effort worth 
performing. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Government Code sections 8289 and 8293 to read as follows: 
 

§8289 1 
The commission shall, within the limitations imposed by Section 8293: 2 

     (a) Examine the common law and statutes of the state and judicial decisions for the 3 
purpose of discovering defects and anachronisms in the law and recommending needed 4 
reforms. 5 
     (b) Receive and consider proposed changes in the law recommended by the 6 
American Law Institute, the National Conference of Commissioners on Uniform State Laws, 7 
any bar association or other learned bodies. 8 
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     (c) Receive and consider suggestions from judges, justices, public officials, lawyers, 9 
and the public generally as to defects and anachronisms in the law. 10 
     (d) Recommend, from time to time, such changes in the law as it deems necessary to 11 
modify or eliminate antiquated and inequitable rules of law, and to bring the law of this state 12 
into harmony with modern conditions. 13 
     (e) Review, at least once every seven years, all California statutes that contain 14 
monetary amounts to: ascertain which provisions have been affected by inflation; determine 15 
which provisions should be modified to neutralize the effect of inflation; and make 16 
recommendations as to how each such provision should be amended to neutralize the effect 17 
of inflation.  In conducting its review, the commission shall commission studies that are 18 
relevant to the provision of law being studied.  In formulating its recommendations the 19 
commission may consider factors other than inflation, including, without limitation, similar 20 
amounts set by other states, and the need to remain competitive with other states in some 21 
areas like taxation.  This every seven year is mandatory without regard to whether the 22 
commission includes this topic in the calendar submitted to the Legislature pursuant to 23 
Section 8293 of this code, or whether the Legislature approves a calendar including the topic 24 
provided for in this subsection, or whether the Legislature otherwise directs the commission 25 
to include the topic provided for in this subsection.  26 
 27 
§8293 28 
   (a) The commission shall file a report at each regular session of the Legislature that 29 
shall contain a calendar of topics selected by it for study, including a list of the studies in 30 
progress and a list of topics intended for future consideration. With the exception of the 31 
mandatory decennial study referred to in Section 8289(e) of this code, the The commission 32 
shall confine its studies to those topics set forth in the calendar contained in its last 33 
preceding report that have been or are thereafter approved for its study by concurrent 34 
resolution of the Legislature. The commission shall also study any topic that the Legislature, 35 
by concurrent resolution or statute, refers to it for study.  36 

(b) Immediately after this amendment is enacted, the Commission’s calendar of 37 
topics shall include the mandatory every seven year study referred to in Section 8289(e) of 38 
this code.39 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Beverly Hills Bar Association   
 
STATEMENT OF REASONS   
   
Existing Law:  Many statutes and regulations incorporate into their essential terms fixed dollar 
amounts, but do not adjust for the effects of inflation, notwithstanding the existence of both 
healthy and unhealthy levels of inflation in the California economy and the larger U.S. Economy. 
As a result of both types of inflation, dollar amounts fixed in statutes and regulations tend to 
deteriorate in real purchasing power terms. With the exception of annual adjustments to 
graduated tax brackets, few, if any, systematic efforts exist to neutralize the effects of inflation 
upon California law. 
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This Resolution:  This resolution would give the California Law Revision Commission (the 
“Commission”) the authority and responsibility for reviewing and studying California law and 
making recommendations to the Legislature and the Governor as to which fixed monetary 
amounts should be changed to offset the effects of inflation upon such amounts. 
 
The Problem:  Many provisions of California law incorporate fixed dollar amounts, or minimum 
amounts, to implement their essential purpose.  As prices increase in our economy due to 
inflation, California statutes that depend upon those dollar amounts to achieve their essential 
purpose tend to lose their regulatory impact, or in some cases become punitive.  Perhaps the most 
notable example of this effect is “bracket creep”, which causes real taxation to increase over 
time, without the enactment of new taxes.  Without indexing, as incomes rise with inflation, 
taxpayers are required to pay greater aggregate percentages of their income to the government 
without earning more (in inflation-adjusted terms).  To neutralize this pervasive and natural 
effect of inflation, both federal and state income tax brackets are now adjusted annually.  
Graduated tax brackets are not the only example.  Additional examples include: (i) statutory 
minimum insurance requirements; (ii) minimum bonding requirements, many of which are 
designed to afford protection to consumers; and (iii) minimum capitalization requirements, many 
of which are designed to afford financial stability to certain types of institutions like banks and 
insurance companies. 
 
Even during periods of moderate inflation (like the recent period), systematic review is necessary 
for various reasons.  First, many amounts fixed in statutes are not reviewed for extended periods 
of time.  Statutory minimums for automobile insurance have not been changed since 1967, 
approximately 40 years ago.  Whatever purpose they serve, it is likely not the originally intended 
one.  Second, even during moderate periods of inflation, inflation has a pervasive effect.  The 
price level at the end of 2006 was 1.29 times the level that existed in 1996, and 1.84 times the 
level that existed in 1986, notwithstanding the low and moderate levels of inflation that existed 
during those periods.  Relative to 1976, 1966 and 1956, the multipliers are 3.54, 6.23 and 7.42, 
respectively.1  
 
This resolution seeks to systematically address insidious problems caused by years of inflation 
by requiring the California Law Revision Commission to review and recommend adjustments to 
those effects and problems every 10 years.  To help preclude myopia on the Commission, the 
Commission may consider other factors, like competitiveness with other states. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Mark J. Pearl, Fredman Lieberman LLP, 1875 
Century Park East, Suite 2200, Los Angeles, CA 90067, 310.286.2035, mpearl@pklaw.net 
 
RESPONSIBLE FLOOR DELEGATE: Mark J. Pearl 
                                                 
1 CPI Calculator, Federal Reserve Bank of Minneapolis 
http://minneapolisfed.org/Research/data/us/calc/index.cfm 
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COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 

 
This resolution would require the California Law Revision Commission (CLRC) to perform a 
decennial review of all California statutes that contain monetary amounts to determine if those 
amounts should be adjusted for inflation.  The process would overwhelm the resources of the 
CLRC and fails to consider that many dollar amounts are the results of legislative policy 
determinations or compromises which are not readily susceptible to an automatic cost of living 
increase. 
 
A preliminary search revealed there are more than 10,000 California statutes which contain a 
dollar amount.  While the import of the argument in favor of the resolution is that the amounts 
should be adjusted for inflation, in fact many dollar amounts reflect policy determinations.  The 
CLRC would be forced to do a section-by-section analysis of each statute to determine if the 
amounts should be increased.  Different considerations are involved with criminal penalty 
amounts, taxes, jurisdictional amount and vehicle registration fees. Because some of these 
outcomes have political consequences, an omnibus bill would be a political minefield. 
 
Many inflation-driven amounts, such as fees charged by government agencies are already 
addressed by those concerned when it becomes important enough, with them sponsoring 
legislation. 
 
The CLRC is a small state agency which currently employs four attorneys.  It assists the 
Legislature in keeping the law up to date by identifying major policy questions for legislative 
attention, gathering the views of interested persons and organizations, and drafting recommended 
legislation  A decennial review of all statutes with dollar amounts would become THE agenda of 
the CLRC, to the detriment of other policy issues that need to be addressed. 
 
This resolution is a modestly changed version of last year's resolution 5-12, which was 
withdrawn in the face of widespread opposition.  The San Diego County Bar Association 
suggests this resolution should also not be approved. 
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RESOLUTION 06-02-2007 
 

DIGEST 
U.S. Constitutional Violations: Investigation of Bush Administration 
Recommends that the California congressional delegation commence an investigation of 
President Bush, Vice President Cheney and other administration personnel for possible 
Constitutional violations. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Similar to Resolutions 05-07-2006 and 11-01-2004, which were approved as amended. 
 
Reasons: 
This resolution recommends that the California congressional delegation commence an 
investigation of President Bush, Vice President Cheney and other administration personnel for 
possible Constitutional violations.  This resolution should be approved in principle because there 
is mounting evidence of constitutional irregularities in matters concerning the war in Iraq, 
including assertions about the existence of weapons of mass destruction, which served as the 
major impetus for the war. 
 
There is growing evidence, brought out in the media and especially during the trial of Lewis 
“Scooter” Libby, that members of the Bush administration, including President George W. Bush 
and Vice President Dick Cheney, knowingly offered up false information as justification for 
launching and sustaining the war against Iraq.  This information, too lengthy to detail here, has 
been made public through testimony of Administration appointees and employees, and has been 
substantiated by investigations reported by hundreds of news outlets in print, television, cable 
and the Internet. 
 
Whatever its ultimate conclusion may be, a congressional investigation has merit.  If any 
constitutional malfeasance is discovered to, such injury shines a bright light on our sworn duty, 
as officers of the court, to protect and uphold the Constitution of the United States.  The 
Conference of Delegates has twice passed resolutions calling for our congressional delegation to 
launch investigations into possible constitutional violations by members of the Bush 
administration.  The growing body of information and testimonial incrimination, the number of 
sources involved, the increasingly bipartisan concern for these issues, and the magnitude of such 
violations calls on our profession to exercise our sworn duty.  Accordingly, the Conference 
should call for a congressional investigation. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations urges the 
California Congressional Delegation to support an investigation by the House of Representatives 
Judiciary Committee of the Executive Branch’s possible violations of Constitutional law, 
including whether or not there have been attempts to disable habeas corpus or otherwise deny 
prisoners’ or detainees’ rights, with a view towards taking all necessary steps to defend and 
uphold the Constitution of the United States of America. 
  
PROPONENT: National Lawyers Guild, San Francisco Chapter 
 
STATEMENT OF REASONS 
 
Existing Law: Power to declare war belongs to Congress. Art. I, Sec. 8.  The President of the 
United States, the Vice-President, and all civil and executive officers, Senators, and Congress 
members must swear or affirm that they will support the Constitution of the United States.  Art. 
II, Sec. I, Cl. 8; Article V. 
 
All treaties made under the authority of the U.S. (shall be part of) “the Supreme Law of the 
Land….”  The U.N. Charter, the Geneva Conventions, and other treaties and charters are thus 
part of the Supreme Law of the Land. Article VI, Cl. 3. 
 
This Resolution: Upholds and defends the Constitution and laws of the U.S., promotes respect 
for the rule of law, and contributes to the education of the legal profession, the science of 
jurisprudence, and professional excellence.    
 
The Problem:  Congress and public are entitled to a thorough, independent investigation to 
determine whether Bush, Cheney, and officers of the Bush administration have led the U.S. into 
preemptive war against Afghanistan and Iraq in violation of the “Supreme Law of the Land,” 
thereby violating their oath.  The Bush administration, contrary to findings by U.S. and U.N. 
investigators, has made and continues to make false statements to Congress, the U.N., and the 
U.S. public accusing Afghanistan of responsibility for the 9/11 attack; accusing Iraq of 
supporting Osama Bin Ladin in accomplishing the 9/11 attack; accusing Iraq of possessing 
weapons of mass destruction that constitute imminent threat to the safety of the United States, its 
peoples, and property, and its interests at home and elsewhere in the world, which alleged threat 
they knew to be false or for which they knew they had no reliable evidence; through procuring 
enactment of PATRIOT Act I and parts of PATRIOT Act II, to deprive U. S. citizens and legal 
residents of their constitutional rights; authorizing direct attacks in Iraq on civilians,i civilian 
facilities, and locations where civilian casualties were unavoidable,ii including the use of cluster 
bombs, designed to spread small explosive devices at substantial distances from the putative 
target.iii  The administration’s acts cause needless U.S., British, Iraqi, Afghan and U.N.  
casualties.iv  The administration sent former Ambassador Joseph Wilson to Niger to investigate 
claims that Niger sold yellowcake uranium to Iraq.  After Wilson announced absence of evidence 
to support the claim, a senior administration official feloniously disclosed that Wilson’s wife was 
an undercover CIA operative.v  Scooter Libby is currently on trial for perjuring himself regarding 
the disclosure of Mrs. Wilson’s identity.  
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Attorney General Alberto Gonzales has told the Senate that habeas corpus is not a right.  
Gonzales has also replaced US Attorneys for unlimited appointment without the advice and 
consent of the Senate, which has been required for all previous permanent appointments to that 
position. The Attorney General was enabled to take these actions because of an obscure 
provision of the PATRIOT Act.  
 
Furthermore, the Bush administration is currently pursuing an escalation of the illegal war in 
Iraq, despite clear indications from a majority of Americans that they want this war to end. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Doris Brin Walker, PO Box 77643, San 
Francisco, CA 94107, voice 415-282-3240, fax 415-282-3272, email message: 
debocracy@sbcglobal.net 
 
RESPONSIBLE FLOOR DELEGATE: Richard Terry Koch or Doris Brin Walker 
 
                                                 
i See e.g. Robert Fisk. U.S. Troops Turn Botched Saddam Raid into Massacre.  Z Magazine.  
http://www.zmag.org/content/showarticle.cfm?SectionID=15&ItemID=3966 
ii  Michel Guerin. Embedded Photographer: I Saw Marines Kill Civilians  Counterpunch Magazine website.  
http://www.counterpunch.org/guerrin04162003.html 
iii U.S. Using Cluster Munitions in Iraq.  Human Rights Watch website. April 1, 2003.  
http://www.hrw.org/press/2003/04/us040103.htm 
Peter Ford.  Surveys Pointing to High Civilian Death Toll in Iraq. Christian Science Monitor website. 
http://www.csmonitor.com/2003/0522/p01s02-woiq.html  The Iraq Bodycount website. www.iraqbodycount.org 
Peter Spang Goodrich. The Surgical Precision Myth: After the Bomb Explodes -- (CCDP) Cumulative Collateral 
Damage Probability Version 11 June 2003  http://www.providence.edu/mba/goodrich/war/surgical/, 
Nico Price. First Tally Puts Iraqi Deaths at 3, 240.  Atlanta Journal-Constitution 
http://www.ajc.com/news/content/news/0603/10iraqdead.html 
iv CNN News.  Forces: U.S. & Coalition/Casualties. http://www.cnn.com/SPECIALS/2003/iraq/forces/casualties/ 
v Former Ambassador Joseph Wilson was sent to investigate claims that Niger had sold yellowcake uranium to Iraq, 
and was unable to substantiate that information.  
http://story.news.yahoo.com/news?tmpl=story&cid=519&e=10&u=/ap/wilson_profile 
David Stout, Inquiry Into Leak About C.I.A. Officer Is Said to Widen. New York Times. 10/2/03 
http://www.nytimes.com/2003/10/02/national/02CND-LEAK.html.  The White House is pursuing an agenda of 
denial and smear tactics against Wilson rather than making serious attempts to find the senior administration official 
who Novak stated supplied the information.  White House political operatives are attempting to keep Republican 
legislators from calling for special counsel to investigate this felony charge. Richard Stevenson and Eric Lichtblau. 
White House Looks to Manage Fallout Over C.I.A. Leak Inquiry. New York Times. 10/2/2003. 
http://www.nytimes.com/2003/10/02/national/02LEAK.html 
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RESOLUTION 06-03-2007 
 

DIGEST 
Predatory Lending: Yield Spread Premium in Calculation of Covered Loans 
Amends Financial Code section 4970 to include the Yield Spread Premium paid to brokers in 
defining points and fees for calculating predatory loan schemes. 

 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Financial Code section 4970 to include the Yield Spread Premium paid 
to brokers in defining points and fees for calculating predatory loan schemes.  This resolution 
should be approved in principle because it cures a defect in the Financial Code dealing with 
predatory lending. 
 
Section 4970 defines the types of loans covered by the predatory lending laws of California.  
Whether a particular loan is predatory is determined by a relatively simple calculation of points 
and fees.  At a certain limit, dependent on individual circumstances of each loan, the proposed 
lender is deemed to have engaged in predatory lending.  For example, fees and costs in excess of 
a certain percentage of a residential mortgage loan to a low-income borrower might result in a 
loan being considered predatory. 
 
The current text of section 4970 excludes from the calculation the Yield Spread Premium 
(“YSP”) paid to loan brokers in connection with residential mortgages.  YSP’s typically take the 
form of promissory notes for the amount of premiums associated with processing mortgages, 
calculated on a sliding scale related to the cost of the loan.  The YSP can equal tens of thousands 
of dollars on a single loan.  These costs are passed directly onto consumers and, by consequence 
of the current law, are not taken into consideration for the purposes of determining whether a 
broker has engaged in predatory lending. 
 
By failing to include the premiums paid to loan brokers, consumers are not being availed of the 
entire spirit and intent of the predatory lending laws.  This resolution cures that defect by 
including narrow and specific language into section 4970 that includes YSP’s along with other 
enumerated parts of the calculation. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of  Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Financial Code section 4970 to read as follows:  
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§4970.   1 
For purposes of this division: 2 

  (a) "Annual percentage rate" means the annual percentage rate for  the loan 3 
calculated according to the provisions of the federal Truth in Lending Act and the 4 
regulations adopted thereunder by the Federal Reserve Board. 5 
             (b) "Covered loan" means a consumer loan in which the original principal balance of 6 
the loan does not exceed the most current conforming loan limit for a single-family first 7 
mortgage loan established by the Federal National Mortgage Association in the case of a 8 
mortgage or a promissory note secured by deed of trust, and where one of the following 9 
conditions are is met: 10 
            (1) For a mortgage or promissory note secured by deed of trust, the annual 11 
percentage rate at consummation of the transaction will exceed by more than eight 12 
percentage points the yield on Treasury securities having comparable periods of maturity on 13 
the 15th day of the month immediately preceding the month in which the application for the 14 
extension of credit is received by the creditor. 15 
           (2) The total points and fees payable by the consumer during the term of the at or 16 
before closing for a mortgage or promissory note secured by deed of trust will exceed 6 17 
percent of the total loan amount. 18 
           (c) "Points and fees" shall include the following: 19 
           (1) All items required to be disclosed as finance charges under Sections 226.4(a) and 20 
226.4(b) of Title 12 of the Code of Federal Regulations, including the Official Staff 21 
Commentary, as amended from time to time, except interest. 22 
          (2) All compensation and fees paid to mortgage brokers in connection with the loan 23 
transaction. 24 
         (3) All items listed in Section 226.4(c)(7) of Title 12 of the Code of Federal 25 
Regulations, only if the person originating the covered loan receives direct compensation in 26 
connection with the charge. 27 
         (d) "Consumer loan" means a consumer credit transaction that is secured by real 28 
property located in this state used, or intended to be used or occupied, as the principal 29 
dwelling of the consumer that is improved by a one-to-four residential unit. "Consumer 30 
loan" does not include a reverse mortgage, an open line of credit as defined in Part 226 of 31 
Title 12 of the Code of Federal Regulations (Regulation Z), or a consumer credit transaction 32 
that is secured by rental property or second homes. "Consumer loan" does not include a 33 
bridge loan. For purposes of this division, a bridge loan is any temporary loan, having a 34 
maturity of one year or less, for the purpose of acquisition or construction of a dwelling 35 
intended to become the consumer's principal dwelling. 36 

(e) "Original principal balance" means the total initial amount the consumer is 37 
obligated to repay on the loan. 38 
           (f) "Licensing agency" shall mean the Department of Real Estate for licensed real 39 
estate brokers, the Department of Corporations for licensed residential mortgage lenders and 40 
licensed finance lenders and brokers, and the Department of Financial Institutions for 41 
commercial and industrial banks and savings associations and credit unions organized in this 42 
state. 43 
          (g) "Licensed person" means a real estate broker licensed under the Real Estate Law 44 
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(Part 1 (commencing with Section 10000) of Division 4 of the Business and Professions 45 
Code), a finance lender or broker licensed under the California Finance Lenders Law 46 
(Division 9 (commencing with Section 22000)), a residential mortgage lender licensed under 47 
the California Residential Mortgage Lending Act (Division 20 (commencing with Section 48 
50000)), a commercial or industrial bank organized under the Banking Law (Division 1 49 
(commencing with Section 99)), a savings association organized under the Savings 50 
Association Law (Division 2 (commencing with Section 5000)), and a credit union 51 
organized under the California Credit Union Law (Division 5 (commencing with Section 52 
14000)). Nothing in this division shall be construed to prevent any enforcement by a 53 
governmental entity against any person who originates a loan and who is exempt or 54 
excluded from licensure by all of the licensing agencies, based on a violation of any 55 
provision of this division. Nothing in this division shall be construed to prevent the 56 
Department of Real Estate from enforcing this division against a licensed salesperson 57 
employed by a licensed real estate broker as if that salesperson were a licensed person under 58 
this division. A licensed person includes any person engaged in the practice of consumer 59 
lending, as defined in this division, for which a license is required under any other provision 60 
of law, but whose license is invalid, suspended or revoked, or where no license has been 61 
obtained. 62 
           (h) "Originate" means to arrange, negotiate, or make a consumer loan. 63 
           (i) "Servicer" has the same meaning provided in Section 6 (i)(2) of the Real Estate 64 
Settlement Procedures Act of 1974.65 

 
(Proposed new language underlined, language to be deleted strickened) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing Law:  Provides that for a covered loan under the California Predatory Lending Law 
(Financial Code Section 4970 et seq) the calculation of fees paid is based on what is paid at or 
before closing of the loan.  It does not take into account the Yield Spread Premium paid to 
Brokers as bonuses and charged to the consumer during the lifetime of the loan. 
 
This Resolution:  Would require that the Yield Spread Premium paid to loan brokers in 
connection with a residential mortgage loan be included in the definition of points and fees 
payable by a borrower so as to include the loan as covered under the California  predatory 
lending law. This resolution also adds promissory notes secured by a deed of trust to the 
definition of a “covered” loan.” 
 
The Problem: Section 4970 does not require that broker fees in the nature of Yield Spread 
Premium be calculated in determining whether a loan is covered under the act. A Yield Spread 
Premium is a bonus paid to a broker when it originates a loan at an interest rate higher than the 
minimum interest rate approved by the lender for a particular loan.  The consumer pays a higher 
interest rate over the life of the loan to compensate for the payment to the broker.  As a result, 
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many predatory loans are technically outside the scope of the predatory lending law even though 
they are abusive.  "Predatory lending" is a term generally used to characterize a range of abusive 
and aggressive lending practices, including deception or fraud, charging excessive fees and 
interest rates, making loans without regard to a borrower's ability to repay, or refinancing loans 
repeatedly over a short period of time to incur additional fees without any economic gain to the 
borrower. Predatory lending is most likely to occur in the rapidly growing "subprime" mortgage 
market, which is a market generally providing access to borrowers with impaired credit, limited 
income, or high debt relative to their income. Mortgages in this market tend to be in smaller 
amounts, and with faster prepayments and significantly higher interest rates and fees, than 
"prime" mortgages.  (American Financial Services Assn v. City of Oakland (2005) 34 Cal.4th 
1239).  This resolution recognizes the public policy which encourages full disclosure of all 
aspects of the loan transaction to the consumer.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Karen M. Goodman, Goodman & Associates, 
3840 Watt Avenue, Suite A, Sacramento, CA 95821; phone:  (916) 643-0600; fax (916) 643-
0605; e-mail: kgoodman@goodman-law.com 
 
RESPONSIBLE FLOOR DELEGATE: Karen M. Goodman 
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RESOLUTION 06-04-2007 
 
DIGEST 
Property:  Preventing Fraudulent Transfers without Equity 
Amends Civil Code section 3439.01 to prevent a judgment debtor from fraudulently transferring 
property that is presently exempt or without equity. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 

Reasons 
This resolution amends Civil Code section 3439.01 to prevent a judgment debtor from 
fraudulently transferring property that is presently exempt or without equity.  This resolution 
should be approved in principle because it would prevent a judgment debtor from transferring 
real or personal property that is subject to lien or without equity at the time of transfer, but which 
may have considerable equity develop in a rising economic market. 
 
Current law permits a debtor to convey property, even without consideration, to an insider or 
relation in order to avoid satisfaction of indebtedness if there is no equity at the time of transfer.  
However, the transferred property may still have considerable potential for appreciation over 
time (such as California real estate) and could therefore become a source for satisfaction of 
indebtedness in the future. 
 
The proposed change in the statutory scheme would have no effect on a good faith transfer of 
property that is not intended to hinder, delay or defraud creditors.  It would apply only to those 
transfers of property that, for want of a better word, are a sham, where control by the debtor is 
maintained.  Such property could then be used to satisfy the claims of creditors at a later time. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend California Civil Code ' 3439.01 to read as follows: 
 

'3439.01 1 
As used in this chapter the following definitions are applicable: 2 
 (a) "Asset" means property of a debtor, but the term does not include the 3 
following: 4 
 (1) Property to the extent it is encumbered by a valid lien. 5 
 (2) Property to the extent it is generally exempt under nonbankruptcy law. 6 
 (3) Aan interest in property held in tenancy by the entireties to the extent it is 7 
not subject to process by a creditor holding a claim against only one tenant. 8 
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 (b) "Claim" means a right to payment, whether or not the right is reduced to 9 
judgment, liquidated, unliquidated, fixed, contingent, matured, unmatured, disputed, 10 
undisputed, legal, equitable, secured, or unsecured. 11 
 (c) "Creditor" means a person who has a claim, and includes an assignee of a 12 
general assignment for the benefit of creditors, as defined in Section 493.010 of the 13 
Code of Civil Procedure, of a debtor. 14 
 (d) "Debt" means liability on a claim. 15 
 (e) "Debtor" means a person who is liable on a claim. 16 
 (f) "Lien" means a charge against or an interest in property to secure payment 17 
of a debt or performance of an obligation, and includes a security interest created by 18 
agreement, a judicial lien obtained by legal or equitable process or proceedings, a 19 
common-law lien, or a statutory lien. 20 
 (g) "Person" means an individual, partnership, corporation, limited liability 21 
company, association, organization, government or governmental subdivision or 22 
agency, business trust, estate, trust, or any other legal or commercial entity. 23 
 (h) "Property" means anything that may be the subject of ownership. 24 
 (i) "Transfer" means every mode, direct or indirect, absolute or conditional, 25 
voluntary or involuntary, of disposing of or parting with an asset or an interest in an 26 
asset, and includes payment of money, release, lease, and creation of a lien or other 27 
encumbrance. 28 
 (j) "Valid lien" means a lien that is effective against the holder of a judicial 29 
lien subsequently obtained by legal or equitable process or proceedings.30 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: Current law allows a judgment debtor to fraudulently transfer property that has no 
equity or that is exempt, thereby allowing the judgment debtor to keep property that has the 
potential to appreciate in value from the reach of creditors. 
 
This Resolution:  This resolution eliminates the ability of a judgment debtor to fraudulently 
transfer property that presently may not have available equity but that may have substantial 
future value as a result of appreciation. 
 
The Problem:  The current definition of "Asset" allows a judgment debtor to defraud his/her 
creditors by allowing the judgment debtor to transfer property to relatives and friends for no 
consideration and then to shield the transfer from being set aside by arguing that the property had 
no equity at the time of the transfer.  In California, real property usually appreciates in value over 
time.  Thus, it is inevitable that the transferred property will eventually have equity.  A judgment 
debtor with intent to defraud his/her creditors should not be permitted to keep the appreciation 
value of his/her property.  The proposed revision will not affect a legitimate transfer made by an 
honest debtor.  If the property truly has no value and it is given away for no consideration with 
no bad intent, the transfer could not be set aside under current law. 
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IMPACT STATEMENT:  
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lei Lei Wang Ekvall, Weiland, Golden, 
Smiley, Wang Ekvall & Strok, LLP, 650 Town Center Drive, Suite 950, Costa Mesa, CA  92626.  
Telephone: (714) 966-1000; Facsimile (714) 966-1002.  E-mail: lekvall@wgllp.com 
 
RESPONSIBLE FLOOR DELEGATE: Lei Lei Wang Ekvall 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 

There are two significant problems with this resolution. The first has to do with the policy 
change it proposes.  The second is that the specific language of the resolution would not 
accomplish the proponent’s goal. 

The proponent wants a transferee of property from a debtor to be liable to the debtor’s creditors 
for any increase in the value of the property, even though the property had no value to creditors 
at the time of the transfer, either because it was exempt from judgment enforcement or because it 
was fully encumbered.  This proposal would reverse decades of California law.  See, Bailey v. 
Leeper (1956) 142 Cal. App. 2nd 460, 465 [“(T)he date of the transfer is the critical date against 
which the validity of the transfer is to be tested ….Fluctuating values after the date of transfer 
could neither be allowed to help or hinder the determination of fair value.”]. 

Aside from questionable arguments about property “inevitably” increasing in value  (please refer 
to the current market in most places for residential real estate), the proponent’s argument 
necessarily rests on the assumption that acquiring exempt or encumbered property is a riskless 
proposition.  The ownership of property ordinarily involves risk.  First, there is the risk the 
property may decline in value, and second there is the risk that the cost of owning the property 
(mortgage interest, taxes, maintenance, for example) may exceed the value of the property.  
Proponent, however, wants a debtor’s creditors to be able to stand by (presumably for four years 
–the statute of limitations on fraudulent transfers), and undertake none of the risk of ownership 
of the transferred property, but enjoy all the benefits of any appreciation in value.  “That’s nice 
work if you can get it,” but the Conference should consider whether that is how the law should 
operate. 

The other problem with the resolution is that the proposed amendment to Civil Code § 3439.01 
would not accomplish the proponent’s goal.  Section 3439.01 is a definitional section, and the 
proponent wants to change the definition of the term “asset.”  However, the term “asset” is 
otherwise used in the Uniform Fraudulent Transfer Act only for purposes of determining whether 
the transferor/debtor is insolvent.  Civ. Code § 3439.02.  Other provisions of the Act do not use 
the term “asset,” and hence would be unchanged.  For example, § 3439.08 provides that a 
transfer is not voidable “against a person who took in good faith and for a reasonably equivalent 
value….”  Thus, a person who in good faith acquired fully encumbered property (and assumed 
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the risk of paying the encumbrance) for a token amount would not be subject to having the 
transfer voided, notwithstanding the proposed amendment to the definitional section. 

For the above reasons, the Bar Association of San Francisco urges that Resolution 06-04 be 
disapproved. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution is extremely broad and, at the same time, limiting.  It appears to be targeting (as 
are many of this year’s resolutions) fraudulent conveyances.  It does not, however, provide a 
convincing reason why an individual should not be able to transfer property, particularly 
amongst family, for whatever terms are negotiated.  The current law on fraudulent conveyance 
seems an adequate protection against unlawful acts of transfer.  True, there may be errant cases 
where justice is not done, but that is insufficient justification to forbid and invalidate property 
transfers without proof of intent. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution is unnecessary and unclear.  The proponent claims that it will prevent the 
fraudulent transfer of property by a judgment debtor while still allowing “legitimate transfers” by 
“honest debtors.”  Nothing in the resolution, though, explains how this determination is to be 
made at the time of transfer.  Moreover, the simple fact is that the statute, as written, permits 
transfers of property by a judgment debtor in certain circumstances – specifically property that is 
already generally exempt under the bankruptcy law or that is encumbered by a valid lien.  As 
noted in the Statement of Reasons, property in California tends in increase in value over time so 
it stands to reason that the legislature, aware of this fact, still decided that such transfers should 
be allowed.  While it may be true that some people have taken advantage of this particular 
language and, thus, make transfers may not totally above board, there is nothing to indicate that 
this is a widespread problem that needs any corrective action or that this is the proper way to fix 
it. 
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RESOLUTION 06-05-2007 
 

DIGEST 
Professional Sports: Revocation of Major League Baseball Franchises 
Petitions the Commissioner of Major League Baseball to revoke all California MLB franchises 
except for the Los Angeles Angels of Anaheim.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution petitions the Commissioner of Major League Baseball to revoke all California 
MLB franchises except for the Los Angeles Angels of Anaheim.   This resolution should be 
disapproved because it needlessly harms the state economy and is downright un-American.   
 
What’s next?  Banishing hot dogs and apple pie? 
 
Rather than get rid of California MLB franchises, the Conference should urge the Commissioner 
to relocate the other 25 franchises to California.  Just imagine the possibilities.  No more April 
snow-outs in Cleveland and Detroit.  No more East Coast media bias.  ESPN would be forced to 
show highlights of teams not named Yankees or Red Sox.  And imagine the economic boon to 
the state tax coffers that would be gained from the income tax from hundreds more millionaires 
employed within California!  Not to mention the economic stimulation to many poor, rural 
California counties – we could have the Huron Red Sox, the Firebaugh Phillies, the Crescent 
City Pirates, the Ripon Yankees, the Quincy Brewers, the Barstow White Sox, and the Santa 
Paula Twins.  The possibilities are endless! 
 
What good is living in the most populous state in the country, with undoubtedly the most 
lawyers, if we cannot make the regular pursuit of America’s Pastime a reality for all of our 
state’s citizens?  This resolution takes the wrong tack by settling for less than we can provide.  
The Conference should stand for nothing less than the complete relocation of all baseball 
franchises to California. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Association petition the 
Honorable Bud Selig, in his capacity as the commissioner of Major League Baseball, to revoke 
all baseball franchises within the State of California, effective immediately, with the exception of 
that afforded to the Los Angeles Angels of Anaheim. 
 
PROPONENT:  Orange County Bar Association. 
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STATEMENT OF REASONS: 
 
Existing Law:  California does not presently presume to address this issue in any of its laws. 
 
This Resolution:  Attempts to empower the CDCBA with the ability to influence Major League 
Baseball processes. 
 
The Problem:  California has long had four major league baseball teams, however the Los 
Angeles Angels of Anaheim is the only ball club that has lived up to the ideals of the Conference 
of Delegates.   In particular, the Angels have demonstrated a commitment to being 
geographically inclusive, by having a name that includes two of the most populous counties in 
this great State of California.  None of the other teams have been progressive enough to include 
multiple counties or cities in their narrow-minded names.    
 
Moreover, the Angels have demonstrated a commitment to ethnic diversity unmatched by any 
other teams.   Not only is the team owned by a Latino (Art Moreno), it is managed by an Italian-
American (Mike Scoscia), and has a star player who apparently is of both Russian and 
Venezuelan descent (Vladimir Guerrero).   In furtherance of the laudatory goal of racial 
diversity, the Angels have traded away many of its players in the over-represented middle-aged 
white male ethnic category, such as David Eckstein and Jim Edmonds, for no apparent reason 
other than the philanthropic goal of helping the St. Louis Cardinals win baseball games. 
 
Finally, the remaining California based clubs deserve to be banished due to their insensitive 
behavior.   The Padres have implicitly coerced fans to convert to Catholicism, if not join a 
monastery.  The Dodgers have wreaked environmental havoc on Chavez Ravine by building 
their stadium there, no doubt to the detriment of many small animals that used to live there.  The 
Giants have trampled on the feelings of inadequacy suffered by those with pituitary gland 
disorders.   And, the Athletics have . . .  well . . .  just been beating the Angels out for the 
division title too often.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John B. Sganga, Jr., 204 Main street, 14th 
Floor, Irvine, CA 92614; (949) 760-0404, john.sganga@kmob.com  
 
RESPONSIBLE FLOOR DELEGATE:  John B. Sganga, Jr. 
 
COUNTERARGUMENTS 
 
LOS ANGELES COUNTY BAR ASSOCIATION 
 
This resolution has three strikes against it. 
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STRIKE ONE: Orange County is not the owner of the Los Angeles Angels of Anaheim (whew!) 
baseball franchise; therefore, the Orange County Bar Association does not have standing to 
sponsor this resolution. 
 
STRIKE TWO: Looking at the Angels brief history, one can tell they are out of their league as a 
franchise which has struggled to belong.  In the 1960’s, they spent one year at Wrigley Field 
before they became baseball-refugees.  As the California Angels, they happily spent 4 years at 
Dodger Stadium, a halcyon era they are attempting to recapture with their new franchise ID.  The 
cache of association with our world renowned City is apparently irresistible.  Now, they are 
acknowledging the tragedy which occurred when fate forced them behind the “Orange Curtain.” 
 
STRIKE THREE: Orange County needs to face the truth…the Angels don’t want them.  And 
now they are hell-bent on displaying their bitterness for the game itself.  So, Orange County, ask 
yourselves this: Are you a county worthy of a professional sports team?  For example, did you 
have to bestow a monkey-mascot on the team?  You must realize that a “rally monkey” makes 
absolutely no sense.  You need to learn to let go and admit your own mistakes.  After all, you did 
let Disney in.  You should have seen it coming.  Our advice to you is to hang on to your Ducks 
while you still can. 
 
AND YOU’RE OUT!!! 
 
We Angelinos still love the game more than ever.  Although we are true blue, we still have room 
in our hearts for a team named in honor of the original City of Angels. 
 
Go Dodgers! 
 
SACRAMENTO COUNTY BAR ASSOCIATION 

 
The Sacramento County Bar Association opposes this resolution for a number of compelling 
reasons.  Most notably, it just isn’t funny enough. 
 
Section 5.1 of Article II, Chapter 5, Division 14, Part 6, volume 23, Shelf 65 of the Conference 
Rules is clear:  “No joke or gag resolutions shall be considered by the Conference, unless such 
resolution is funny.  Really funny.”  Proponent’s oversight might be excused, as the rule is 
written in disappearing ink.  Nevertheless, ignorance of the law, especially by an attorney, is no 
excuse.  (American Distilling Co. v. Johnson (1955) 132 Cal.App.3d 73, 80.) 
 
Assuming that the rules are suspended to indulge our benighted Orange County colleagues, this 
resolution suffers numerous significant flaws: 
 

1) It is so overbroad that it is reminiscent of the old camp song, “Go get the axe, there’s a 
fly on baby’s head.”  It would not only eliminate the Angels’ major league competition 
(if one generously indulges the fantasy that the Angels are competitors of any major 
league team), but all minor league teams as well.  This would include the dearly beloved 



06-05-4 

Sacramento Rivercats (IAA), with whom the proponent presumably has no quarrel (other 
than perhaps that they generate Athletics who trounce Angels); 

 
2) Ok, so the antitrust exemption enjoyed by Major League Baseball applies to Baseball’s 

reserve clause (Flood v. Kuhn (1972) 407 US 258).  BFD.  The exemption does not 
include the Angels franchise itself.  The fact that the Angels lack talent to beat the 
Athletics just isn’t a compelling state purpose; 

 
3) It would violate the Establishment Clause of the First Amendment by clearly favoring 

one set of religious beliefs over others.  It would dictate that the only baseball franchise 
in California be the one named for the hosts of the deity worshipped as “Almighty” by 
those of Judeo/Christian faiths.  Djinns, orishas, and spiritual beings of other religions 
would be banished.  Worse, those who do not believe in religion at all would be forced to 
utter the name of a spiritual being every time they talk about professional baseball.  
Would the First Amendment tolerate this state-mandated injection of religion into secular 
affairs?  Heavens, no! 

 
4) It would endorse violations of Proposition 209, assuming ad arguendo that Art Moreno, 

Mike Scocscia, and Vladimir Guerrero are legitimately members of protected suspect 
classes, whose accolades the author apparently attributes to disadvantaging players who 
are not of suspect classes, such as David Ecckstein and Jim Edmonds; 

 
5) It is horribly ungracious and lacking in reciprocal civility:  If it weren't for the SF Giants 

coughing up the 2002 World Series, the Angels would not be the former World 
Champions!  

 
6) It ignores the fact that the most important purpose of baseball is to drink beer in the sun 

with buddies.  That purpose supports a proliferation of major league teams, not the 
wholesale abandonment of all but one.  If anything, that purpose is a good reason to 
replace beerless Disneyland with a ballpark where another major league team can join the 
A’s in whipping the pants off the Angels. 

 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The Giants may have broken the hearts of its New York fans when it took its franchise – and the 
great Willie Mays – out to the untamed west, but that was nothing compared to the betrayal of 
Brooklyn by the Dodgers.  The Padres, of course, are just innocent bystanders to all of baseball.  
Known primarily for giving a young Ted Williams his start, the Padres are basically harmless 
and should be left alone.  The SDCBA would support a friendly amendment to change the 
resolution to disband the Dodgers Franchise only. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This has much to applaud it, but as is typical of the proponent delegation it is conservative in 
approach, and thus presents only a half-way measure.  The great Santa Clara County Bar 
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Association would be delighted to add its voice to support this resolution if it is amended to read 
(additions underlined): 
 
“RESOLVED, that the Conference of Delegates of the California Bar Association petition the 
Honorable Bud Selig, in his capacity as the commissioner of Major League Baseball, to revoke 
all baseball franchises within the State of California, effective immediately, with the exception of 
that afforded to the Los Angeles Angels of Anaheim; and to petition the Honorable Roger 
Goodall, in his capacity as the commission of the National Football League to revoke all football 
franchises with the State of California, effective in 2012, with the except of that afforded to the 
Santa Clara 49ers.” 
 
Of course, this will render the reasons for the original resolutions somewhat irrelevant. But they 
are irrelevant anyway.  The wisdom and justness of this resolution AS AMENDED is so obvious 
that reasons are superfluous. Besides both the Angels and the 49ers colors are red, and the 
proponent is Orange, and red and orange don’t go well together. They look like a color 
combination Federal Express would use.  So support our amendment rather than the original 
resolution.  
 
But for those of you who have any remaining doubts, the reasons for revoking the other 
franchises are as follows: 
 
San Diego Chargers – They fired Marty Schottenheimer after posting a 14 and 2 season. They 
stubbornly refused to go back to the classic uniforms of the 1960 because after all, when you 
think of football you think of baby blue (and red and gold). 
 
Raiders - This is obvious. This isn’t a football team, it’s a gang.  And two more words… Al 
Davis. And finally they stubbornly refused to junk uniforms outdated since the 1960s. 
 
The Santa Clara County Bar Association delegation urges a no vote on Resolution 06-05-07 as 
written and a YES vote on Resolution 06-05-07 as amended. 
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RESOLUTION 06-06-2007 
 

DIGEST 
Police Disciplinary Records: Restoration of Limited Public Access  
Amends Government Code sections 832.5 and 832.7 to provide greater access to information 
related to police misconduct. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Government Code sections 832.5 and 832.7 to provide greater access to 
information related to police misconduct.  This resolution should be approved in principle 
because the public should have access to more information about police misconduct. 
 
The California Supreme Court recently ruled that the public does not have the right to access 
information about sustained complaints about police misconduct and the discipline that flows 
from such misconduct. (Copley Press v. Superior Court (2006) 39 Cal.4th 1272.)  This decision 
has also called into question the legality of public civilian review boards, and has allowed police 
associations to challenge oversight agencies that have been effective watchdogs over police 
activities for years.  The effect of Copley Press has been to limit public oversight in several of 
the largest police forces in the state, including Los Angeles, San Francisco, and Oakland. 
 
Most public employees are accountable for their misconduct.  Even more significantly, the 
Copley Press decision has made it difficult or nearly impossible for the public to learn about the 
sustained misconduct and discipline of police officers and correctional officers.  Police officers, 
like every other public official, should be accountable to the public, but the Copley Press case 
has provided protection for police officers that no other public employees enjoy. 
 
Examining police records to determine misconduct and the extent to which officers have been 
disciplined, reassigned, or even promoted are essential to the process of public accountability for 
those who are employed as police and correctional officers.  Making such information more 
readily available is part of the deterrence to misconduct and gives the public greater confidence 
in their law enforcement agencies. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code Sections 832.5 and 832.7, to read as 
follows: 
 

§832.5 1 
 It is the intent of the Legislature in enacting this legislation to overturn the California 2 
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Supreme Court decision in Copley Press vs. Superior Court  39 Cal 4th 1272 (2006) and to 3 
restore public access to peace officer records and to restore public access to meetings and 4 
hearings that were open  to the public prior to the Copley decision. 5 
 (a)(1) Each department or agency in this state that employs peace officers shall 6 
establish a procedure to investigate complaints by members of the public against the 7 
personnel of these departments or agencies, and shall make a written description of the 8 
procedure available to the public. 9 
 (2) Each department or agency that employs custodial officers, as defined in Section 10 
831.5, may establish a procedure to investigate complaints by members of the public against 11 
those custodial officers employed by these departments or agencies, provided however, that 12 
any procedure so established shall comply with the provisions of this section and with the 13 
provisions of Section 832.7. 14 
 (b) Complaints and any reports or findings relating to these complaints shall be 15 
retained for a period of at least five years.  All complaints retained pursuant to this 16 
subdivision may be maintained either in the peace or custodial officer's general personnel 17 
file or in a separate file designated and maintained by the department or agency as provided 18 
by department or agency policy, in accordance with all applicable requirements of law.  19 
However, prior to any official determination regarding promotion, transfer, or disciplinary 20 
action by an officer's employing department or agency, the complaints described by 21 
subdivision (c) shall be removed from the officer's general personnel file and placed in 22 
separate file designated by the department or agency, in accordance with all applicable 23 
requirements of law. 24 
 (c) Complaints by members of the public that are determined by the peace or 25 
custodial officer's employing agency to be frivolous, as defined in Section 128.5 of the Code 26 
of Civil Procedure, or unfounded or exonerated, or any portion of a complaint that is 27 
determined to be frivolous, unfounded, or exonerated, shall not be maintained in that 28 
officer's general personnel file. However, these complaints shall be retained in other, 29 
separate files that shall be deemed personnel records for purposes of the California Public 30 
Records Act (Chapter 3.5 (commencing with Section 6250) of Division 7 of Title 1 of the 31 
Government Code) and Section 1043 of the Evidence Code. 32 
 (1) Management of the peace or custodial officer's employing agency shall have 33 
access to the files described in this subdivision. 34 
 (2) Management of the peace or custodial officer's employing agency shall not use 35 
the complaints contained in these separate files for punitive or promotional purposes except 36 
as permitted by subdivision (f) of Section 3304 of the Government Code. 37 
 (3) Management of the peace or custodial officer's employing agency may identify 38 
any officer who is subject to the complaints maintained in these files which require 39 
counseling or additional training.  However, if a complaint is removed from the officer's 40 
personnel file, any reference in the personnel file to the complaint or to a separate file shall 41 
be deleted. 42 
 (d) As used in this section, the following definitions apply: 43 
 (1) "General personnel file" means the file maintained by the agency containing the 44 
primary records specific to each peace or custodial officer's employment, including 45 
evaluations, assignments, status changes, and imposed discipline. 46 
 (2) "Unfounded" means that the investigation clearly established that the allegation is 47 
not true. 48 
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 (3) "Exonerated" means that the investigation clearly established that the actions of 49 
the peace or custodial officer that formed the basis for the complaint are not violations of 50 
law or department policy. 51 
 (4) "Department" or "agency" means the particular department or agency that 52 
directly employs peace or custodial officers and which has established a procedure to 53 
investigate complaints by members of the public against its personnel pursuant to 54 
subdivision (a) and that is primarily responsible for the initial investigation of the complaints 55 
and the maintenance of its investigative records.  The term does not include any other 56 
governmental body that reviews the investigations, findings or employment actions of a 57 
department or agency.  58 
 59 
§ 832.7.  60 
 (a) Peace officer or custodial officer personnel records and records maintained by 61 
any state or local agency pursuant to Section 832.5, or information obtained from these 62 
records, are confidential and shall not be disclosed in any criminal or civil proceeding except 63 
by discovery pursuant to Sections 1043 and 1046 of the Evidence Code.  This section shall 64 
not apply to investigations or proceedings concerning the conduct of peace officers or 65 
custodial officers, or an agency or department that employs those officers, conducted by a 66 
grand jury, a district attorney's office, or the Attorney General's office. 67 
 (b) Notwithstanding subdivision (a), a department or agency shall release to the 68 
complaining party a copy of his or her own statements at the time the complaint is filed. 69 
 (c) Notwithstanding subdivision (a), a department or agency that employs peace or 70 
custodial officers may disseminate data regarding the number, type, or disposition of 71 
complaints (sustained, not sustained, exonerated, or unfounded) made against its officers if 72 
that information is in a form which does not identify the individuals involved. 73 
 (d) Notwithstanding subdivision (a), a department or agency that employs peace or 74 
custodial officers may release factual information concerning a disciplinary investigation if 75 
the officer who is the subject of the disciplinary investigation, or the officer's agent or 76 
representative, publicly makes a statement he or she knows to be false concerning the 77 
investigation or the imposition of disciplinary action.  Information may not be disclosed by 78 
the peace or custodial officer's employer unless the false statement was published by an 79 
established medium of communication, such as television, radio, or a newspaper.  80 
Disclosure of factual information by the employing agency pursuant to this subdivision is 81 
limited to facts contained in the officer's personnel file concerning the disciplinary 82 
investigation or imposition of disciplinary action that specifically refute the false statements 83 
made public by the peace or custodial officer or his or her agent or representative. 84 
 (e) Notwithstanding subdivision (a), with respect to each complaint charge, 85 
disciplinary matter, or internal investigation that results in either discipline, a sustained 86 
complaint or charge, or a finding that an officer's conduct was out of policy, a department or 87 
agency that employs peace or custodial officers shall release: 88 

(1) The name and badge number of the subject officer; 89 
(2) The name and current address of the complainant, unless the complainant 90 

requests it be kept confidential; 91 
(3) A summary of the factual allegations contained in the complaint or other 92 

charging document; 93 
(4) The charges brought against the officer; 94 
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(5) The factual findings with respect to the conduct at issue; 95 
(6) The discipline imposed or corrective action taken. 96 

 (f) Notwithstanding subdivision (a), in cases in which a civilian review board or 97 
other governmental body outside the department or agency recommends imposition of 98 
discipline or makes or recommends a finding that an officer's conduct was out of policy or 99 
that a complaint was founded, and such finding is overturned or such recommendation not 100 
followed by the department or agency that employs the peace officer, the department or 101 
agency may in its discretion release any information already released by the outside body as 102 
well as a summary of the grounds for overturning the outside body's finding or not following 103 
its recommendation. 104 
 (g)(1) The department or agency shall provide written notification to the complaining 105 
party of the disposition of the complaint within 30 days of the disposition. 106 
 (2) The notification described in this subdivision shall not be conclusive or binding 107 
or admissible as evidence in any separate or subsequent action or proceeding brought before 108 
an arbitrator, court, or judge of this state or the United States. 109 
 (h) Nothing in this section shall affect the discovery or disclosure of information 110 
contained in a peace or custodial officer's personnel file pursuant to Section 1043 of the 111 
Evidence Code. 112 
 (i)   Information disclosable pursuant to this section shall be made available upon 113 
request pursuant to the Section 6250 et seq. of the Government Code.114 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS:  
 
Existing Law: Penal Code sections 832.5 and 832.7, as interpreted by the recent California 
Supreme Court decision in Copley Press vs. Superior Court 39 Cal 4th 1272 (2006), prevent 
public access to information about sustained complaints about police misconduct and discipline 
that flows from such misconduct. The Copley Press decision has also called into question the 
legality of public civilian review boards and has been used by police officer associations to 
challenge oversight agencies that have been in place for decades. Under current law, among 
public employees, only peace officers are granted such protections.  
 
This Resolution: This resolution supports legislation in the California legislature aimed at 
overturning the Copley Press decision and providing greater access to information related to 
police misconduct. 
 
The Problem: Under current state law as interpreted by the recent Copley Press decision, the 
public is foreclosed from learning about sustained misconduct and discipline of police and 
correctional officers. The impact of this decision is far reaching. It prevents the public and press 
from learning about misconduct by public officials, evaluating the extent to which officers that 
engage in misconduct are promoted, reassigned, or disciplined, and will significantly undermine 
efforts to achieve police accountability. Dissemination of information serves as a deterrent 
against misconduct and generates public confidence in the ability of government to hold police 



 

06-06-5 

accountable when necessary. The case has also been used to close down access to records or 
limit the scope of civilian oversight agencies throughout the state in cities including Oakland, 
Berkeley, Los Angeles, and San Francisco.  
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Mary Vail, N.L.R.B., Region 32, Ronald V. 
Dellums Federal Building, 1301 Clay Street, Suite 300N, Oakland, CA 94612-5224, (510) 599-
1779, (510) 531-6662 (FAX), 4406vailcat@comcast.net 
 
RESPONSIBLE FLOOR DELEGATE: Mary Vail 
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RESOLUTION 06-07-2007 
 
DIGEST 
International Law:  Support for International Criminal Court 
Calls upon the President and the Congress to enter into the 1998 Rome Statute of the 
International Criminal Court, to accede to its terms, and pass the appropriate implementing 
legislation.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found 
 
Reasons: 
This resolution calls upon the President and the Congress to enter into the 1998 Rome Statute of 
the International Criminal Court, to accede to its terms, and pass the appropriate implementing 
legislation.  This resolution should be approved in principle because it would return the United 
States of America to the international community and end the policy of nonacquiescence to 
international law. 
 
Addressing the Nuremberg war crimes tribunal in his opening statement, Robert Jackson, the 
Allied prosecutor, remarked that “the complaining party at your bar is Civilization.”  Since then, 
the world’s nations have tried to create international tribunals for the redress of the most heinous 
crimes against humanity.  To that end, the International Criminal Court is designed to provide 
civilized society with accountability for such serious acts as genocide and other war crimes, but 
only when national courts are unwilling or not genuinely able to take effective action. 
 
The United States, however, has not participated in the International Criminal Court, despite the 
fact that often there is no accountability for genocide, crimes against humanity and war crimes.  
Special courts such as the International Criminal Tribunal for the Former Yugoslavia, the 
International Criminal Tribunal for Rwanda, or hybrid courts such as those in Sierra Leone and 
Cambodia, are created infrequently because of the UN Security Council veto that the United 
States enjoys.  Also, creating new courts for each situation is costly.  Accordingly, there have 
been too few prosecutions for these, the most serious of crimes. 
 
This resolution seeks to return the United States to the international community and end the 
policy of nonacquiescence to international law.  More importantly, it would restore some level of 
accountability for the most serious crimes against humanity. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California  Bar Associations calls upon the 
President to re-sign the 1998 Rome Statute of the International Criminal Court, and to promptly 
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and without delay submit the treaty for the advice and consent of the Senate, and accede to the 
treaty with the concurrence of the Senate; 
 
FURTHER RESOLVED, that the Conference of Delegate of California Bar Associations urges 
the Senate, immediately following the submission to it of the treaty by the President, to promptly 
and without delay give its advice, consent and concurrence to accession by the United States of 
America to the 1998 Rome Statute of the International Criminal Court; 
 
FURTHER RESOLVED, that the Conference of Delegates of the California Bar Associations 
urges the Congress to pass domestic implementing legislation to give full force and effect to the 
accession to the 1998 Rome Statute of the International Criminal Court, and to repeal any 
legislation which provides for reduction of funding and/or support for nations which have 
ratified or acceded to the 1998 Rome Statute of the International Criminal Court, including but 
not limited to legislation regarding reduction of funding to nations which have not entered into 
bilateral immunity agreements with the United States of America. 
 
FURTHER RESOLVED, the date on which the nations of the world agreed to create the 
International Criminal Court is a date which deserves commemorations, and celebration as a step 
forward for accountability pursuant to the rule of law for those who are accused of these the most 
serious of crimes against the international community and against humanity, and accordingly the 
Conference of Delegates of California Bar Associations calls for July 17 of each year to be 
proclaimed World Day for International Justice. 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: The United States signed the 1998 Rome Treaty of the International Criminal 
Court (ICC) in 2000, but the signature was later withdrawn and the US is not a party to the 
treaty. It entered into force July 1, 2002 following ratification/accession by 60 nations. 104 
nations are parties to the treaty, including Canada, Mexico, and all but one of the members of 
NATO other than the United States. 
 
This Resolution: Urges full United States participation with the ICC, including signing and 
accession to the Rome Treaty. Among the purposes of the ICC are to end the culture of impunity 
for these most serious crimes, to promote national prosecutions first, to provide a forum for 
victims of these crimes with a potential for compensation or reparations, and to instill a respect 
for the rule of law in places where the rule of law has not taken hold. 
 
A permanent court has advantages over establishing new courts each time a new situation arises, 
and in many cases the politics of the Security Council veto have prevented establishment of ad 
hoc courts. The ICC is an independent international organization created by treaty, and funded 
by its members. Assessment on each party is based on the same criteria as dues for the United 
Nations. For the US, there would be a significant assessment on the US to be part of the ICC. 
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However, the purpose is so no new ad hoc or special courts will need to be formed. The US has 
contributed significantly to those efforts. Over time, having a permanent court should be more 
cost effective than establishing new courts.  
 
The ICC is part of the Nuremberg legacy started by the United States and its allies following 
World War II, of international standards of justice being applied even to those who have lost a 
war. The ICC applies procedural protections in many cases higher than those imposed by the 
United States Constitution, and ensures accountability for individuals accused of crimes, and 
protections for the rights of the accused. 
 
Because the ICC relies on nations for enforcement, the more nations party to the treaty, the more 
effective the work of the ICC can be. The United States should support and participate with the 
ICC as a party, and to do so, should accede to the treaty. 
 
The Problem: In some nations, there is no accountability for genocide, crimes against humanity 
and war crimes. There is often a culture of impunity. Some governments are unable to effectively 
investigate or prosecute. Special (International Criminal Tribunal for the Former Yugoslavia-
ICTY or International Criminal Tribunal for Rwanda-ICTR) or hybrid (Sierra Leone, Cambodia) 
courts are created infrequently because of the UN Security Council veto, new courts for each 
situation are costly, and there have been too few prosecutions for these, the most serious of 
crimes. 
 
The ICC provides for accountability pursuant to the rule of law for individuals accused of 
genocide, war crimes and crimes against humanity, but only when national courts are unwilling 
or not genuinely able to take effective action. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT: T. Sean Butler, 11835 West Olympic 
Boulevard, Suite 1090, Los Angeles, CA 90064-5006, voice 310-473-0777, fax 310-477-1312, 
tsbummer@msn.com 
 
RESPONSIBLE FLOOR DELEGATE: Constance Kim 
 
COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is not germane to the Mission, Goals and Organizational Values of the CDCBA.  
It does not propose any specific state legislation, and the CDCBA would have no means of 
implementing this resolution.  This resolution seeks to urge the President, Senate and Congress 
to implement and sign the 1998 Rome Statute of International Criminal Court.  The CDCBA has 
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no lobbyist or means of following through with this resolution if passed. The resolution is purely 
“political” in nature and does not fall within the definition of the mission of the CDCBA.  The 
“mission” of the CDCBA is to “serve justice in California by bringing together attorney 
volunteers from across the State . . .  to seek, debate, and promote creative, non-partisan 
solutions to law-related issues.”  (Emphasis added.)  While Orange County recognizes that the 
new structure of the Conference permits us to debate issues more freely, even the new rules do 
not go this far. 
 
The only thing that this resolution accomplishes is to make the CDCBA look ineffective,  self 
important, inept, and politically motivated, in contradiction of its stated Mission, Goals, and 
Organizational Values, which further undermines the true work that many are seeking to 
accomplish through the CDCBA. 
 
RIVERSIDE COUNTY BAR ASSOCIATION 
 
This resolution would subordinate the sovereignty of our nation to a foreign entity. Although the 
ICC contains protects some rights, the protected rights are different from those protected by our 
state and federal constitution and laws. The Congressional Research Service generated a report 
on August 29, 2006 which outlined concerns with the ICC. 
http://www.fas.org/sgp/crs/misc/RL31495.pdf This Conference should not take a position on this 
issue unless these issues are addressed in sufficient detail to allow a reasoned decision. In 
addition, this Conference dilutes its influence when we depart from issues which are of unique 
concern to the State of California and our profession. 
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RESOLUTION 06-08-2007 
 

DIGEST 
Pupil Immunizations: Human Papilloma Virus Vaccine 
Amends Health & Safety Code section 120335 to include human papilloma virus among the 
vaccinations required of female students before advancing beyond the sixth grade. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Health & Safety Code section 120335 to include human papilloma virus 
among the vaccinations required of female students before advancing beyond the sixth grade.  
This resolution should be disapproved because the vaccine has not been subjected to long-term 
testing and has not been tested at all in conjunction with other common vaccines for 
compatibility and immune system responses. 
 
The threat of cervical cancer, which the vaccine is marketed to avoid, is worth significant 
resources in research and development by the medical and pharmaceutical establishments.  The 
currently available Merck vaccine, Gardasil, has only has been demonstrated to protect against 
several strains of the virus in limited testing.  Furthermore, the vaccination is not scientifically 
linked or proven to reduce cervical cancer, primarily because of the very short amount of time 
the vaccine has been available and subject to testing. 
 
Compounding the lack of research, Merck did not study Gardasil in combination with any of the 
18 vaccines that children are likely and routinely to receive.  Studies and tests of the HPV 
vaccine in conjunction with other common vaccinations would reveal the existence, or not, of 
side-effects of incompatible vaccinations and unacceptable side-effects due to the unforeseeable 
results from various combinations of common childhood vaccinations.  The vaccine should not 
be required until further studies have been conducted and the effect and safety of the vaccine has 
been established.  
 
TEXT OF RESOLUTION 

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Health & Safety Code section 120335 to read as follows: 

§120335 1 
(a) As used in Chapter 1 (commencing with Section 120325, but excluding Section 2 

120380), and as used in Sections 120400, 120405, 120410, and 120415, the term "governing 3 
authority" means the governing board of each school district or the authority of each other 4 
private or public institution responsible for the operation and control of the institution or the 5 
principal or administrator of each school or institution. 6 
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(b) The governing authority shall not unconditionally admit any person as a pupil of 7 
any private or public elementary or secondary school, child care center, day nursery, nursery 8 
school, family day care home, or development center, unless prior to his or her first 9 
admission to that institution he or she has been fully immunized. The following are the 10 
diseases for which immunizations shall be documented: 11 

(1) Diphtheria. 12 
(2) Haemophilus influenzae type b, except for children who have reached the age of 13 

four years and six months. 14 
(3) Measles. 15 
(4) Mumps, except for children who have reached the age of seven years. 16 
(5) Pertussis (whooping cough), except for children who have reached the age of 17 

seven years. 18 
(6) Poliomyelitis. 19 
(7) Rubella. 20 
(8) Tetanus. 21 
(9) Hepatitis B for all children entering the institutions listed in this subdivision at 22 

the kindergarten level or below on or after August 1, 1997. 23 
(10) Varicella (chickenpox), effective July 1, 2001. Persons already admitted into 24 

California public or private schools at the kindergarten level or above before July 1, 2001, 25 
shall be exempt from the varicella immunization requirement for school entry. This 26 
paragraph shall be operative only to the extent that funds for this purpose are appropriated in 27 
the annual Budget Act. 28 

The department may adopt emergency regulations to implement this paragraph 29 
including, but not limited to, requirements for documentation and immunization status 30 
reports, in accordance with the rulemaking provisions of the Administrative Procedure Act 31 
(Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the 32 
Government Code). The initial adoption of emergency regulations shall be deemed to be an 33 
emergency and considered by the Office of Administrative Law as necessary for the 34 
immediate preservation of the public peace, health and safety, or general welfare. 35 
Emergency regulations adopted pursuant to this paragraph shall remain in effect for no more 36 
than 180 days. 37 

(11) Any other disease deemed appropriate by the department, taking into 38 
consideration the recommendations of the United States Public Health Services' Centers for 39 
Disease Control Immunization Practices Advisory Committee and the American Academy 40 
of Pediatrics Committee of Infectious Diseases. 41 

(c) On and after July 1, 1999, the governing authority shall not unconditionally admit 42 
any pupil to the 7th grade level, nor unconditionally advance any pupil to the 7th grade 43 
level, of any of the institutions listed in subdivision (b) unless the pupil has been fully 44 
immunized against hepatitis B.  45 

(d) (1) On and after July 1, 2008, the governing authority shall not unconditionally 46 
admit any female pupil to the 6th grade level of any of the institutions listed in subdivision 47 
(b) unless the pupil has received the human papillomavirus (HPV) vaccine.   48 

(2) The State Department of Public Health shall identify and distribute informational 49 
materials about the risks associated with the HPV virus, including its association with 50 
cervical cancer. The materials shall discuss the effects of the HPV vaccine. The department 51 
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shall inform institutions listed in subdivision (b) and all health care providers that administer 52 
HPV vaccines about the availability of these informational materials.   53 

(3) Every health care provider administering the HPV vaccine shall provide a written 54 
disclosure to the parent or guardian relating to the HPV virus including its relation to 55 
cervical cancer and the effects of the HPV vaccine. The disclosure shall include the 56 
materials distributed by the department pursuant to paragraph (2). 57 

(e) The department may specify the immunizing agents which may be utilized and 58 
the manner in which immunizations are administered.59 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Bar Association of San Francisco 

STATEMENT OF REASONS 

Existing Law: The law currently prohibits the governing authority of a school or other institution 
from unconditionally admitting any person as a pupil of any private or public elementary or 
secondary school, child care center, day nursery, nursery school, family day care home, or 
development center, unless prior to his or her first admission to that institution he or she has been 
fully immunized against various diseases. 
 
This Resolution: The proposed amendment would, prohibit a school’s governing authority from 
unconditionally admitting any female pupil to the 6th grade level of any of the specified 
institutions unless the pupil has received the human papillomavirus (HPV) vaccine. The law 
would go into effect on July 1, 2008, The State Department of Public Health will be required to 
identify and distribute related informational materials and to inform the institutions and all health 
care providers that administer HPV vaccines about the availability of the materials. The 
amendment would also require a health care provider administering the HPV vaccine to provide 
a written disclosure to the parent or guardian relating to the HPV virus including its relation to 
cervical cancer and the effects of the HPV vaccine, and would require the disclosure to include 
the materials distributed by the department. This resolution is currently before the California 
legislature as Assembly Bill 16. 
 
The Problem: The human papilloma virus has been identified as the cause of cervical cancer. An 
effective vaccine has been developed to prevent infection by the human papilloma virus. Existing 
law requires children to be vaccinated for a number of diseases. in order to be admitted to school. 
This amendment would add a requirement that female students be vaccinated against the human 
papilloma virus. Existing law (Health & Safety Code section 120365) allows the parent or 
guardian of a minor to opt out of the vaccination if the parent or guardian states that the 
vaccination is contrary to his or her beliefs.  

IMPACT STATEMENT 

This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Alyson L. Huber, Bartko, Zankel, Tarrant & 
Miller, 900 Front Street, Suite 300, San Francisco California 94111, 415.956.1900, fax: 
415.956.1152, e-mail: ahuber@bztm.com 

RESPONSIBLE FLOOR DELEGATE: Alyson L. Huber 

COUNTERARGUMENTS 

RIVERSIDE COUNTY BAR ASSOCIATION 
 
The purpose of HPV vaccination differs from the other vaccinations cited in the statute. Current 
medical research demonstrates that HPV is only contracted through sexual contact. All other 
vaccinations cited in this section can be transmitted by non-sexual means. Therefore, the public 
policy reasons for the existing vaccinations prior to attendance at the specified institutions do not 
necessarily apply to HPV. A decision whether to vaccinate for HPV should be made on the basis 
of the sexual lifestyle choices of the minor in light of the risks and benefits of the vaccination. To 
require this vaccination for all children after the sixth grade is unjustified. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 

Prohibiting entry into school is too harsh a penalty.  While the SDCBA supports the general 
stated purpose of this resolution – to encourage the use of the immunization for the better health 
of students – it cannot support an enforcement mechanism that would result in barring the 
educational facilities to a student who is not a disease-spread risk in the school environment. 
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RESOLUTION 06-09-2007 
 

DIGEST 
Elections: Vote by Mail 
Adds Elections Code section 4500 et seq. to establish a uniform statewide vote-by-mail process. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution adds Elections Code section 4500 et seq. to establish a uniform statewide vote-
by-mail process.  This resolution should be approved in principle because it provides a 
convenient mechanism for greater numbers of registered voters to exercise their right to vote at 
reduced costs to the State while safeguarding personal security and vote integrity. 
 
Based on feedback from some municipal elections in California, and relying heavily on Oregon’s 
experience in implementing a statewide vote-by-mail system, it has been shown that voting by 
mail reduces costs associated with staffing polling places and managing poll centers by 30%.  
Though a limited number of centrally located polling stations will still be open for those 
members of the public who prefer to physically cast a ballot, estimates show that the voting 
public prefers the convenience of the voting by mail.  A University of Oregon poll found that 
81% of Oregonians prefer to vote by mail than using traditional polling places for elections. 
 
Voting by mail also has the advantage of significantly reducing voter intimidation, in which 
inexperienced or minority voters are demanded to show state-issued identification prior to being 
allowed entry to polling stations or are redirected to false polling stations.  Voting by mail also 
helps eliminate other unscrupulous practices such as the dissemination of information 
encouraging voters to appear at the polls on incorrect dates. 
 
According to the California Secretary of State, Californians have increasingly exercised the 
option of voting by mail since the Secretary of State removed the requirement for justifications 
on requests for absentee ballots.  This fact shows that there is a great amount of public 
confidence in the vote-by-mail scheme.  There are safeguards currently in place to catch or avoid 
voter fraud, to verify signatures and to maintain the requisite paper trail to ensure all absentee 
voters receive a fair and reliable opportunity to cast their ballot.  The vote-by-mail system 
proposed by this resolution extends these systems to a statewide procedure that encourages vote-
by-mail to be the rule rather than the exception. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Section 4500 et seq to the Elections Code to read as follows: 
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§4500. 1 
The Legislature finds and declares all of the following:  Many elections have been 2 

held by mail, from local ballot initiatives to contests for federal office.  In 2001, California 3 
enacted “no excuse” absentee voting, allowing any voter to sign up to vote-by-mail for any 4 
reason.  Since that time, voting by mail in California has dramatically increased.  Absentee 5 
ballots accounted for 27% of the votes cast in 2002, 33% of the votes cast in 2004, and 47% 6 
of the votes cast in the 2006 primary election.  In states that have tried voting by mail, voter 7 
turnout has increased.  In Oregon, a state that has conducted all elections by mail since 1998, 8 
86% percent of those registered to vote, voted by mail in the 2004 general election.  A 2003 9 
poll conducted by the University of Oregon found that 81 percent of Oregonians prefer vote-10 
by-mail to polling place elections.  The cost of a vote-by-mail election is nearly 30 percent 11 
less than the cost of a polling place election.  There is no need to transport equipment to 12 
polling stations and to hire and train poll workers.  Oregon has reduced its election-related 13 
costs by 30 percent since implementing vote-by-mail.  Voting by mail is convenient because 14 
it allows voters to vote according their own schedules, eliminates long lines at polling 15 
places, eliminates accessibility problems for disabled and/or elderly voters, and eliminates 16 
any confusion about where to vote.  Voting by mail creates a more informed voting public 17 
because individuals receive ballots several days in advance giving them an opportunity to 18 
meaningfully study the issues and candidates, to get questions answered, and to clarify any 19 
points of confusion in a way that is not possible in a voting booth.  Finally, voting by mail is 20 
a secure and reliable means of voting.  Vote-by-mail creates a paper trail allowing votes to 21 
be recounted; eliminates voter fraud because no vote is processed or counted until a trained 22 
election official is satisfied that the signature on the ballot matches the signature on the 23 
voter's registration card; and reduces the risk of voter intimidation.  Thus, it is the intent of 24 
the Legislature to establish a statewide voting by mail.   25 
  26 
§4501. 27 

(a) All counties in the State of California shall provide the voters in that county, for 28 
any local, special, primary, or general election to be held in the county not later than January 29 
1, 2008, with ballots that may be returned by mail. 30 
 31 
§4502. 32 

(a) An elections official shall mail by nonforwardable mail an official ballot with a 33 
return identification envelope and a secrecy envelope no sooner than the 29th day before the 34 
date of an election conducted by mail and no later than the 14th day before the date of the 35 
election, to each voter in the precinct who is registered as of the 29th day prior to the 36 
election. 37 

(b) An elections official shall mail by nonforwardable mail an official ballot with a 38 
return identification envelope and a secrecy envelope no later than three days before the 39 
election to any voter who is registered as of the 15th day prior to the election. 40 
 41 
§4503. 42 

All of the following apply to a vote-by-mail election held on the date of a primary 43 
election: 44 
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(a) The elections official shall mail the official ballot of a major qualified political 45 
party to each voter who is registered as being affiliated with the major qualified political 46 
party as of the 29th day before the date of the election. 47 

(b) A voter who is not affiliated with any political party shall be mailed the ballot of 48 
a qualified political party in whose primary election the voter wishes to vote if the voter has 49 
applied to the elections official, pursuant to Section 3205. 50 
 51 
§4504. 52 

The voting instructions or voter information pamphlet shall contain the following 53 
warning:  "Any person who, by use of force or other means, unduly influences a voter to 54 
vote in any particular manner or to refrain from voting, is subject, upon conviction, to 55 
imprisonment or to a fine, or both, as provided in Chapter 6 (commencing with Section 56 
18500) of Division 18 of the Elections Code." 57 
 58 
§4505. 59 

(a) On the receipt of any ballot described in this division, the voter shall mark the 60 
ballot, sign and return the identification envelope supplied with the ballot, and comply with 61 
the instructions provided with the ballot. 62 

(b) The voter may return the marked ballot using any of the following methods:   63 
(1) By mail, with the postage paid, provided that the ballot is received by the 64 

elections official no later than the close of the polls on the date of the election.  65 
(2) By depositing the ballot at the office of the elections official.   66 
(3) By depositing the ballot at any other place designated by the elections official for 67 

the return of ballots. 68 
(c) The ballot shall be returned in the return identification envelope. 69 

 70 
§4506. 71 

The elections official shall provide, at any location where ballots are issued, suitable 72 
compartments, shelves, or tables at which voters may mark their ballots. The arrangement of 73 
the compartments, shelves, or tables shall ensure that the voter may conveniently mark the 74 
ballot with absolute secrecy. The compartments, shelves, or tables shall be available during 75 
the entire time that the ballots are issued. 76 
 77 
§4507.   78 

(a) The elections official shall send a second vote-by-mail ballot to any voter upon 79 
receipt of a statement under penalty of perjury that the voter has failed to receive, lost, or 80 
destroyed his or her original ballot. 81 

(b) The elections official shall keep a record of each absent voter ballot sent to, and 82 
received from, a voter and shall verify, prior to counting any duplicate ballot, that the voter 83 
has not attempted to vote twice. If it is determined that the voter has attempted to vote twice, 84 
both ballots shall be void. 85 
 86 
§4508.   87 

(a) A vote-by-mail ballot shall be counted only if the all of the following 88 
requirements are met: 89 

(1) The ballot is returned in the return identification envelope. 90 
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(2) The envelope is signed by the voter to whom the ballot is issued. 91 
(3) The signature is verified pursuant to subdivision (b). 92 
(b) The elections official shall compare the signature of each voter on the return 93 

identification envelope with the signature on the voter's registration card, according to 94 
procedures established in rules adopted by the Secretary of State, and verify that the 95 
signatures match. 96 
 97 
§4509. 98 

The elections official shall keep open for public inspection a list, by voter name, of 99 
all vote-by-mail ballots that have been received.100 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Registered voters in California may only vote by mail if they take the initiative of 
applying to the county elections office a week in advance to vote by absentee ballot.  
 
This Resolution:  This proposal would allow for statewide voting by mail.  Voting by mail has 
several advantages over voting at polling stations or requiring voters to affirmatively apply to 
vote by absentee ballot. 
   
First, vote-by-mail increases voter turnout. In states that have tried voting by mail, voter turnout 
has increased. In Oregon, a state that has conducted all elections by mail since 1998, 86% 
percent of registered voters voted by mail in the 2004 general election.  A 2003 poll conducted 
by the University of Oregon found that 81 percent of Oregonians prefer vote-by-mail to polling 
place elections.  
 
Second, vote-by-mail costs 30 percent less than the cost of a polling place election.  There is no 
need to transport equipment to polling stations and to hire and train poll workers. Oregon has 
reduced its election-related costs by 30 percent since implementing vote-by-mail. 
 
Third, vote-by-mail is convenient because it allows voters to vote according to their own 
schedules, eliminates long lines at polling places, eliminates accessibility problems for disabled 
and/or elderly voters, and eliminates any confusion about where to vote.   
 
Fourth, voting by mail creates a more informed voting public because individuals receive ballots 
several days in advance giving them an opportunity to meaningfully study the issues and 
candidates, to get questions answered, and to clarify any points of confusion in a way that is not 
possible in a voting booth. 
Finally, vote-by-mail is a secure and reliable means of voting.  Vote-by-mail creates a paper trail 
allowing votes to be recounted; eliminates voter fraud because no vote is processed or counted 
until a trained election official is satisfied that the signature on the ballot matches the signature 
on the voter's registration card; and reduces the risk of voter intimidation. 
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The Problem:  Currently, registered voters in California must either vote at a polling place or 
take the affirmative action of applying to vote by absentee ballot.  There are many problems with 
voting at polling places, including voter fraud, voter intimidation, understaffed polling stations, 
broken polling machines, inaccessibility to disabled and/or elderly voters, inconvenience, and 
expense. Requiring voters to affirmatively apply for an absentee ballot in order to vote by mail is 
also inconvenient.  This resolution is similar to Assembly Bill 867 (Liu) calling for a vote-by-
mail pilot project, which was introduced in the 2005 Legislative session, but did not pass.  

IMPACT STATEMENT 
 
This resolution would require repealing Election Code Division 4, Chapters 1 and 2 
(commencing with Section 4000 et seq. and 4100 et seq.) (regarding conditions and conduct for 
mail ballot elections); and Section 1500 (regarding mailed ballot election dates). This resolution 
does not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Cathleen S. Yonahara, Freeland Cooper & 
Foreman LLP, 150 Spear St., Ste. 1800, San Francisco, California 94105, telephone (415) 541-
0200, facsimile (415)  495-4332, e-mail yonahara@freelandlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Cathleen S. Yonahara 
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RESOLUTION 06-10-2007 
 

DIGEST 
Civil Rights: Federal Prohibition Against Sexual Orientation Discrimination 
Amends United States Code Title 42 section 1981 to include equal protection under the law for 
non-heterosexual persons. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends United States Code Title 42 section 1981 to include equal protection 
under the law for non-heterosexual persons.  This resolution should be approved in principle 
because it further clarifies the civil rights laws of the United States that provide full and equal 
benefit of all laws and proceedings for the security of persons and property as is enjoyed by 
white heterosexual citizens. 
 
This resolution brings into sharp focus that civil rights can no longer be measured simply by 
race.  As currently written, section 1981 provides the full and equal benefit of all laws as is 
enjoyed “by white citizens.”  Current federal civil rights laws do no contain any express 
prohibition against discrimination on the basis of sexual orientation, though many states and 
local jurisdictions do. 
 
Civil rights, and the protections afforded by non-discrimination laws, should not be left to the 
serendipity of local or regional interpretations, but rather should be enshrined in federal law 
without regard to regional predilections.  Issues of civil rights have, for the last half-century, 
been designed to move prejudice out from the shadow of the law despite local and regional 
perspectives.  For many years, the bellwether civil rights issue was race.  As members of our 
society, and specifically our policymakers, become more politically and socially sophisticated, 
we, the people, need to accept that race is no longer the only or primary target of discrimination 
in need of eradication, and that equity with regard to sexual orientation is a critical component of 
a just and free society. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that Congress amend Section 1981 
of Title 42 of the United States Code as follows: 
 

§1981 1 
(a) Statement of equal rights 2 
All persons within the jurisdiction of the United States shall have the same right in 3 

every State and Territory to make and enforce contracts, to sue, be parties, give evidence, 4 
and to the full and equal benefit of all laws and proceedings for the security of persons and 5 
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property as is enjoyed by white heterosexual citizens, and shall be subject to like 6 
punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other. 7 

(b) “Make and enforce contracts” defined 8 
For purposes of this section, the term “make and enforce contracts” includes the 9 

making, performance, modification, and termination of contracts, and the enjoyment of all 10 
benefits, privileges, terms, and conditions of the contractual relationship. 11 

(c) Protection against impairment 12 
The rights protected by this section are protected against impairment by 13 

nongovernmental discrimination and impairment under color of State law.14 
 

(Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Does not include sexual orientation as a prohibited basis of discrimination under 
the federal civil rights laws. 
 
This Resolution:  Would provide that all Americans shall be accorded the same civil rights 
regardless of sexual orientation. 
 
The Problem:  Unlike the laws in many states, the federal civil rights laws do not contain an 
express prohibition against discrimination on the basis of sexual orientation.  Protection of civil 
rights should be a national concern instead of being dependent upon local sentiments.  The well-
known Section 1981, which mandates equal civil rights for all, is an appropriate vehicle for 
enshrining these protections. 
 
The federal Constitution’s guarantees of due process and equal protection have recently been 
extended to persons in same-sex relationships in another context.  In Lawrence v. Texas (2003) 
539 U.S. 558, the Supreme Court struck down a Texas statute that outlawed certain sexual acts 
between persons of the same sex.  One of the arguments in opposition, which was also a basis for 
the Court’s previous holding in Bowers v. Hardwick (1986) 478 U.S. 186, was that same-sex 
relations have long been restricted in American law.  However, after observing that modern 
societal distinctions between “heterosexuality” and “homosexuality” did not occur until the late 
19th century, Justice Kennedy wrote for the majority: 
 

Equality of treatment and the due process right to demand respect for conduct 
protected by the substantive guarantee of liberty are linked in important respects, 
and a decision on the latter point advances both interests.  If protected conduct is 
made criminal and the law which does so remains unexamined for its substantive 
validity, its stigma might remain even if it were not enforceable as drawn for 
equal protection reasons.  When homosexual conduct is made criminal by the law 
of the State, that declaration in and of itself is an invitation to subject homosexual 
persons to discrimination both in the public and in the private spheres. 
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As the Court made clear, discrimination on the basis of the private sexual conduct of two persons 
of the same sex is morally offensive and constitutionally unsupportable.  Those principles must 
apply with even more force to the discrimination that is routinely practiced against Americans on 
no other basis than the immutable fact of their sexual orientation. 
 
When Section 1981 was enacted, a person’s race determined whether he or she would receive 
equal treatment under the law.  Sexual orientation has since joined color among the most 
prevalent grounds for discrimination.  The two are equally offensive and should be addressed 
with the same legislative vigor.  
 
IMPACT STATEMENT 
 
This resolution would affect multiple areas of federal and state law that distinguish personal civil 
rights on the basis of sexual orientation. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office, 2370 Market 
Street ● No. 133, San Francisco, CA 94114, telephone (415) 682-9785, email 
appeal@jimweixel.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
 
COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution is not germane to the Mission, Goals and Organizational Values of the CDCBA.  
It does not propose any specific state legislation, and the CDCBA would have no means of 
implementing this resolution.   This resolution seeks to recommend to Congress that it amend 
Section 1981 of the Title 42 of the United States Code.  The CDCBA has no lobbyist or means of 
following through with this resolution if passed. The resolution does not fall within the definition 
of the mission of the CDCBA.  The “mission” of the CDCBA is to “serve justice in California by 
bringing together attorney volunteers from across the State . . .  to seek, debate, and promote 
creative, non-partisan solutions to law-related issues.”  (Emphasis added.)  While Orange County 
recognizes that the new structure of the Conference permits us to debate issues more freely, even 
the new rules do not go this far. 
 
The only thing that this resolution accomplishes is to make the CDCBA look ineffective,  self 
important and inept, in contradiction of its stated Mission, Goals, and Organizational Values, 
which further undermines the true work that many are seeking to accomplish through the 
CDCBA. 
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RESOLUTION 06-11-2007 
 
DIGEST 
Enemy Combatants:  Right of Habeas Corpus 
Recommends that the California congressional delegation sponsor legislation to provide for 
habeas corpus review of the findings of the military tribunals. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVAL IN PRINCIPLE 
 
History: 
Similar to Resolution 05-08-2006, which was approved.  
 
Reasons: 
This resolution recommends that the California congressional delegation sponsor legislation to 
provide for Habeas review of the findings of the military tribunals.  This resolution should be 
approved in principle because it provides judicial review to ensure application of the rule of law. 
 
In Hamdan v. Rumsfeld (2006)  ___ U.S. ___, 126 S. Ct. 2749, a Yemeni national in custody at 
an American prison at Guantánamo Bay, Cuba, filed petitions for writs of habeas corpus and 
mandamus to challenge the Executive Branch’s intended means of prosecuting a charge of 
conspiracy to commit offenses triable by military commission.  The Supreme Court held that the 
system of military tribunals, which was set up by executive order, violated the Geneva 
Convention.  The Court also held that the military tribunal system violated then-existing law, as 
the use of military tribunals fell outside the jurisdiction of the military courts established by 
Congress.  Finally, the Court held that exclusion of the accused from the proceedings created a 
presumption that the procedures employed therein violated the law. 
 
The outgoing Congress established a new military tribunal system which expressly divested the 
judiciary of any jurisdiction to review the actions of these tribunals as to anyone designated as an 
enemy combatant.  This resolution recommends that the California congressional delegation 
sponsor legislation to strike those portions of the new statute which would otherwise deprive the 
court of habeas review.  Legislation to restore habeas review has now been introduced into the 
Senate (S.185, The Habeas Corpus Restoration Act of 2007) and the House of Representatives 
(H.R. 1416).  Both pieces of legislation are currently pending and should be supported. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends to the 
California Congressional delegation that legislation be sponsored to amend Section 950j(a) of 
title 10 United States Code, and Section 2241 of title 28 United States Code, as follows: 
 

§950j 1 
(a) FINALITY. - The appellate review of records of trial provided by this chapter, 2 

and 3 
the proceedings, findings, and sentences of military commissions as approved, reviewed,  4 
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or affirmed as required by this chapter, are final and conclusive.  Orders publishing  5 
the proceedings of military commissions under this chapter are binding upon all 6 
departments,  7 
courts, agencies and officers of the United States, except as otherwise provided by the 8 
President or by a court of the United States in habeas corpus proceedings. 9 

(b) PROVISIONS OF CHAPTER SOLE BASIS FOR REVIEW OF MILITARY  10 
COMMISSION PROCEDURES AND ACTIONS. – Except as otherwise provided in this  11 
chapter and notwithstanding any other provision of law (including section 2241 of title 28 or  12 
any other habeas corpus provision), no court, justice, or judge shall have jurisdiction to hear 13 
 or consider any claim or cause of action whatsoever, including any action pending on or 14 
filed after the date of the enactment of the Military Commissions Act of 2006, relating to the 15 
prosecution, trial, or judgment of a military commission under this chapter, including 16 
challenges to the lawfulness of procedures of military commissions under this chapter. 17 
 18 
§2241 19 

 No court, justice, or judge shall have jurisdiction to hear or consider an application  20 
for a writ of habeas corpus filed by or on behalf of an alien detained by the United States  21 
who has been determined by the United States to have been properly detained as an enemy 22 
combatant or is awaiting such determination. 23 

(2) Except as provided in paragraphs (2) and (3) of section 1005(e) of the Detainee 24 
Treatment Act of 2005 (10 U.S.C. 801 note), no court, justice, or judge shall have 25 
jurisdiction to hear or consider any other action against the United States or its agents 26 
relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement 27 
of an alien who is or was detained by the United States has  been determined by the United 28 
States to have been properly detained as an enemy combatant or is awaiting such 29 
determination.30 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides a system of military tribunals as the exclusive means of determining the 
legality of confinement of an alien designated as an unlawful enemy combatant by the President 
and expressly deprives the federal courts of jurisdiction to hear challenges to such confinement 
pursuant to a writ of habeas corpus. 
 
This Resolution:  Would repeal the ban on habeas corpus jurisdiction over unlawful enemy 
combatants and expressly provide for review of their detention by writ of habeas corpus. 
 
The Problem:  In Hamdan v. Rumsfeld, ___ U.S. ___, 126 S. Ct. 2749 (2006), a habeas corpus 
proceeding, the Supreme Court held that the ad hoc system of military tribunals set up by 
Executive Order following 9/11 and the invasion of Afghanistan was illegal for a number of 
reasons.  In response to Hamdan the lame-duck Republican Congress enacted the Military 
Commissions Act of 2006, which established a new military tribunal system for reviewing the 
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status of so-called “unlawful enemy combatants” that purported to correct the shortcomings 
identified by the Court.  Undoubtedly out of concern that the new system would not satisfy the 
Supreme Court, Congress also stripped the federal courts of jurisdiction to hear challenges to the 
system or to the confinement of persons as “unlawful enemy combatants” by writ of habeas 
corpus.  Although in some of its provisions, the denial of the right of habeas corpus is limited to 
aliens designated as enemy combatants, other provisions could be broad enough to include any 
persons, including U.S. Citizens, among those denied the right of habeas corpus. 
 
The Constitution provides that “[t]he privilege of the Writ of Habeas Corpus shall not be 
suspended, unless when in Cases of Rebellion or Invasion the public safety may require it.”  
There clearly is no existing rebellion, and to treat the so-called War on Terror as an invasion is to 
stretch words beyond any rational meaning.  Nor has  there been any demonstration that public 
safety requires the suspension of the great writ as to the large and varied class of persons the 
President, or his delagatees, have designated as illegal enemy combatants.  If the government has 
solid evidence that persons so detained have committed illegal acts and are a threat to public 
safety, it should have no difficulty justifying to a court the continued detention pending trial of 
such persons.  The obvious reason the administration does not want to have to justify its actions 
in detaining “illegal enemy combatants” is that it has detained such person on flimsy or no 
evidence. 
 
IMPACT STATEMENT: This resolution does not impact any other law, statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, Suite 3400, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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RESOLUTION 07-01-2007 
 
DIGEST 
Landlord/Tenant: Non-Party Service of Prejudgment Claims 
Amends Code of Civil Procedure section 415.46 to permit non-party service of a prejudgment 
claim of right to possession.    
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 415.46 to permit non-party service of a 
prejudgment claim of right to possession.  This resolution should be approved in principle 
because it would reduce the costs associated with eviction.     
 
Code of Civil Procedure section 414.10 permits civil litigants to perfect service of summons 
through the cost-effective enlisting of non-parties who are at least 18 years of age.  Within the 
landlord/tenant arena, however, section 415.46 imposes a more stringent requirement upon 
landlords by requiring that prejudgment claims against residential tenants be served exclusively 
by a marshal, sheriff, or registered process server. 
 
Formal service costs can be expensive and increase the legal costs that prevailing landlords pass 
along to tenants.  Because courts have within their discretion and powers to scrutinize service 
and to assure a tenant’s due process rights are protected, imposing the formal service 
requirements of section 415.46 on landlords is not only unnecessary, but is costly and inefficient. 
 
All parties’ interests are promoted by permitting landlords to serve prejudgment claims on 
tenants when non-parties over the age of 18 are capable of doing so.  Providing landlords with 
the option of a more cost-effective service option will likely result in overall savings being 
otherwise passed on to tenants as well. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend Code of Civil Procedure section 415.46 to read as follows: 
 

§415.46 1 
(a) In addition to the service of a summons and complaint in an action for unlawful 2 

detainer upon a tenant and subtenant, if any, as prescribed by this article, a prejudgment 3 
claim of right to possession may also be served on any person who appears to be or who 4 
may claim to have occupied the premises at the time of the filing of the action.  Service upon 5 
occupants shall be made pursuant to subdivision (c ) by serving a copy of a prejudgment 6 
claim of right to possession, as specified in subdivision (f), attached to a copy of the 7 
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summons and complaint at the same time service is made upon the tenant and subtenant, if 8 
any, 9 

(b) Service of the prejudgment claim of right to possession in this manner shall be 10 
effected by a marshal, sheriff, or registered process server, or in the manner prescribed in 11 
California Code of Civil Procedure Section 414.10. 12 

(c) When serving the summons and complaint upon a tenant and subtenant, if any, 13 
the marshal, sheriff, or registered process server, or other authorized server under California 14 
Code of Civil Procedure Section 414.10 shall make a reasonably diligent effort to ascertain 15 
whether there are other adult occupants of the premises who are not named in the summons 16 
and complaint by inquiring of the person or persons who are being personally served, or any 17 
person of suitable age and discretion who appears to reside upon the premises, whether there 18 
are other occupants of the premises. 19 
 If the identity of such an occupant is disclosed to the officer or process server marshal, sheriff, 20 
or registered process server, or other authorized server under California Code of Civil Procedure 21 
Section 414.10 and the occupant is present at the premises, officer or process server marshal, 22 
sheriff, or registered process server, or other authorized server under California Code of Civil 23 
Procedure Section 414.10 shall serve that occupant  with a copy of the prejudgment claim of right to 24 
possession attached to a copy of the summons and complaint.  If personal service cannot be made 25 
upon that occupant at that time, service may be effected by (1) leaving a copy of a prejudgment 26 
claim of right to possession attached to a copy of the summons and complaint addressed to that 27 
occupant with a person of suitable age and discretion at the premises, (2) affixing the same so that it 28 
is not readily removable in a conspicuous place on the premises in a manner most likely to give 29 
actual notice to that occupant, pursuant to California Code of Civil Procedure Section 415.45, and, 30 
and (3) sending the same addressed to that occupant by first-class mail. 31 
 In addition to the service on an identified occupant, or if no occupant is disclosed to the officer 32 
or process server marshal, sheriff, or registered process server, or other authorized server under 33 
California Code of Civil Procedure Section 414.10, or if substituted service is made upon the tenant 34 
and subtenant, if any, officer or process server marshal, sheriff, or registered process server, or other 35 
authorized server under California Code of Civil Procedure Section 414.10 shall serve a 36 
prejudgment claim of right to possession for all other persons who may claim to occupy the 37 
premises at the time of the filing of the action by (1) leaving a copy of a prejudgment claim of right 38 
to possession attached to a copy of the summons and complaint at the premises at the same time 39 
service is made upon the tenant and subtenant, if any, (2) affixing the same so that it is not readily 40 
removable, in a conspicuous place on the premises so that it is likely to give actual notice to an 41 
occupant, pursuant to California Code of Civil Procedure Section 415.45, and (3) sending the same 42 
addressed to “all occupants in care of the named tenant” to the premises by first-class mail. 43 
 The person serving process marshal, sheriff, or registered process server, or other 44 
authorized server under California Code of Civil Procedure Section 414.10 shall state the date of 45 
service on the prejudgment claim of right to possession form.  However, the absence of the date of 46 
service on the prejudgment claim of right to possession does not invalidate the claim. 47 

(d) Proof of service under this section shall be filed with the court and shall include a 48 
statement that service was made pursuant to this section.  Service on occupants in 49 
accordance with this section shall not alter or affect service upon the tenant or subtenant, if 50 
any. 51 

(e) If an owner or his or her agent has directed and obtained service of a prejudgment 52 
claim of right to possession in accordance with this section, no occupant of the premises, 53 
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whether or not such occupant is named in the judgment for possession, may object to the 54 
enforcement of that judgment as prescribed in Section 1174.3. 55 

(f) The prejudgment claim of right to possession  shall be made on the following 56 
form: 57 

[form remains unchanged] 58 
 

(Proposed new language underlined; language to be deleted stricken) 
 

PROPONENT:  Santa Barbara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Having the Prejudgment Claim of Right to Possession service mandated to be 
effected by Marshal, Sheriff or registered process server only provides yet another loophole for 
the tenant to evade service. 
 
This Resolution:  This Resolution would provide that service of the Prejudgment Claim of Right 
to Possession could be effected in the same manner as the Unlawful Detainer Summons and 
Complaint. 
 
The Problem:  Currently, a property owner must utilize a Marshal, Sheriff or registered process 
server to serve a Prejudgment Claim of Right to Possession. This means that the server must go 
to the property in question again and again and again running up a very large bill for both the 
landlord and the tenant for the service fees.  This amount is chargeable to the landlord initially, 
but if the landlord is successful in the action, such fees are then passed on to the tenant.  The 
Unlawful Detainer Complaint and Summons may be served on the tenant by the property 
manager who is at the property in question on a regular basis and is therefore able to serve the 
tenant when they observe them outside their apartment unit, but the Prejudgment Claim of Right 
to Possession must currently be served by a Marshal, Sheriff or registered process server.  A 
tenant who is evading service can tack on several weeks to the eviction time frame by refusing to 
open his or her door to the process server, and the process server therefore has to come back and 
attempt to find the tenant outside the premises.  This is a very daunting task when the tenant is 
hiding out. 
 
Changing California Code of Civil Procedure Section 415.46 will further public policy by 
bringing the service of the Prejudgment Claim of Right to Possession in line with that of the 
service of the actual Summons and Complaint for the action in Unlawful Detainer which may be 
served pursuant to California Code of Civil Procedure Section 414.10 “…by any person who is 
at least 18 years old and not a party to the action.”  It will reduce the ultimate cost to the tenant 
which will be awarded to the landlord upon successful completion of the action. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Betty L. Jeppesen, 800 Garden Street, Suite 
K, Santa Barbara, CA  93101; 805/963-8621; FAX 805/962-9981, islay@impulse.net 
 
RESPONSIBLE FLOOR DELEGATE:  Betty L. Jeppesen 
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RESOLUTION 07-02-2007 
 
DIGEST 
Venue: Actions By or Against a City, County or Local Agency 
Repeals Code of Civil Procedure section 394 to allow resident-defendant private parties to move 
for a change of venue.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution repeals Code of Civil Procedure section 394 to allow resident-defendant private 
parties to move for a change of venue.  This resolution should be disapproved because it would 
remove rights that section 394 affords to local government and out-of-county defendants that are 
not automatically protected under existing law. 
 
Courts have held that section 394 permits local governments to prosecute and to respond to 
litigated matters in a judicially economic manner and “guard[s] against possible local bias 
against out-of-county defendants.”  (Transamerica Homefirst, Inc. v. Superior Court (1999) 69 
Cal.App.4th 577, 580, citing Nguyen v. Superior Court (1996) 49 Cal. App. 4th, 1781, 1790.)  
Moreover, it is well settled that “[w]hether or not a change of venue should be granted because 
of reason to believe that an impartial trial cannot be had in the county where the action is 
properly commenced is a question first addressed to the sound discretion of the trial court.”  
(Paesano v. Superior Court (1988) 204 Cal.App.3d 17, 19, citing People v. Ocean Shore 
Railroad, Inc. (1938) 24 Cal.App.2d 420, 427.)      
 
The proponents argue, without legal support, that section 394 has become obsolete and nets 
inconsistent results for modern day litigants.  While the language of Code of Civil Procedure 
section 394 is confusing, it is apparent from the numerous published judicial decisions that the 
law continues to guide trial courts while assuring interests in fairness and judicial economy are 
protected. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
section 394 of the Code of Civil Procedure be repealed as follows: 
 

§394 1 
 (a) An action or proceeding against a county, or city and county, a city, or local 2 
agency,  may be tried in the county, or city and county, or the county in which the city or 3 
local agency is situated unless the action or proceeding is brought by a county, or city and 4 
county, a city, or local agency, in which case it may be tried in any county, or city and 5 
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county, not a party thereto and in which the city or local agency is not situated  Except for 6 
actions initiated by the local child support agency pursuant to Section 17400, 17402, 17404, 7 
or 17416 of the Family Code, any action or proceeding brought by a county, city and 8 
county, city, or local agency within a certain county, or city and county, against a resident of 9 
another county, city and county, or city, or a corporation doing business in the latter, shall 10 
be, on motion of either party, transferred for trial to a county, or city and county, other than 11 
the plaintiff, if the plaintiff is a county, or city and county, and other than that in which the 12 
plaintiff is situated, if the plaintiff is a city, or a local agency, and other than that in which 13 
the defendant resides, or is doing business, or is situated.   Whenever an action or 14 
proceeding is brought against a county, city and county, city, or local agency, in any county, 15 
or city and county, other than the defendant, if the defendant is a county, or city and county, 16 
or, if the defendant is a city, or local agency, other than that in which the defendant is 17 
situated, the action or proceeding must be, on motion of that defendant, transferred for trial 18 
to a county, or city and county, other than that in which the plaintiff, or any of the plaintiffs, 19 
resides, or is doing business, or is situated, and other than the plaintiff county, or city and 20 
county, or county in which that plaintiff city or local agency is situated, and other than the 21 
defendant county, or city and county, or county in which the defendant city or local agency 22 
is situated; provided, however, that any action or proceeding against the city, county, city 23 
and county, or local agency for injury occurring within the city, county, or city and county, 24 
or within the county in which the local agency is situated, to person or property or person 25 
and property caused by the negligence or alleged negligence of the city, county, city and 26 
county, local agency, or its agents or employees, shall be tried in that county, or city and 27 
county, or if a city is a defendant, in the city or in the county in which the city is situated, or 28 
if a local agency is a defendant, in the county in which the local agency is situated. In that 29 
action or proceeding, the parties thereto may, by stipulation in writing, or made in open 30 
court, and entered in the minutes, agree upon any county, or city and county, for the place of 31 
trial thereof. 32 

When the action or proceeding is one in which a jury is not of right, or in case a jury 33 
is waived, then in lieu of transferring the cause, the court in the original county may request 34 
the chairperson of the Judicial Council to assign a disinterested judge from a neutral county 35 
to hear that cause and all proceedings in connection therewith. When the action or 36 
proceeding is transferred to another county for trial, a witness required to respond to a 37 
subpoena for a hearing within the original county shall be compelled to attend hearings in 38 
the county to which the cause is transferred. If the demand for transfer is made by one party 39 
and the opposing party does not consent thereto, the additional costs of the nonconsenting 40 
party occasioned by the transfer of the cause, including living and traveling expenses of the 41 
nonconsenting party and material witnesses, found by the court to be material, and called by 42 
the nonconsenting party, not to exceed five dollars ($5) per day each in excess of witness 43 
fees and mileage otherwise allowed by law, shall be assessed by the court hearing the cause 44 
against the party requesting the transfer. To the extent of that excess, those costs shall be 45 
awarded to the nonconsenting party regardless of the outcome of the trial. This section shall 46 
apply to actions or proceedings now pending or hereafter brought. 47 

(b) For the purposes of this section, "local agency" shall mean any governmental 48 
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district, board, or agency, or any other local governmental body or corporation, but shall not 49 
include the State of California or any of its agencies, departments, commissions, or boards.50 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Allows local government agencies and non-residents to file motions for transfer of 
venue.   
 
This Resolution: Would eliminate any unfairness inherent in the current law, by addressing the 
situation where a resident defendant private party is the only one who cannot not seek a venue 
transfer.  The current statute is no longer necessary in modern practice and its elimination will 
resolve an imbalance in the law without imposing the potential burden of out of town litigation 
on public agencies. 
 
The Problem: The existing law is confusing and presents ambiguities for attorneys who practice 
in and against governmental agencies.  Under the current law, litigants are subjected to a 
potentially inconsistent statute.  This resolution seeks to balance the inequities of the situation.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom; Thorsnes Bartolotta 
McGuire; 2550 Fifth Avenue, Suite 1100, San Diego, California 92103; 619-236-9363 voice, 
frostrom@tbmlawyers.com 
 
RESPONSIBLE FLOOR DELEGATE:  Karen R. Frostrom 
 
COUNTERARGUMENTS 
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
Although § 394 is hardly a model of clear writing, it deals with cases in which a county, city or 
other local agency is suing or is being sued by an outsider—i.e., an individual who is a resident 
of another county or a corporation that does business in another county.  On motion of either 
party, the lawsuit must be transferred to a neutral county.   
 
The purpose of the statute ““is to guard against local prejudices which sometimes exist in favor 
of litigants within a county as against those from without and to secure to both parties to a suit a 



07-02-4 
  
 

trial upon neutral grounds.”  Westinghouse Electric Corp. v. Superior Court, 17 Cal.3d 259, 266 
(1976).  Jurors who are also taxpayers have an interest in keeping any damage award against 
local agencies to which they pay their taxes unreasonably low.  Id. at 266-267.  Indeed, they 
have an interest in relieving their local agencies of liability to outsiders altogether.  Section 394 
protects against the prejudicial advantage that a local agency potentially enjoys. 
 
There is no unfairness, inconsistency or imbalance of equities in the fact that § 394 does not also 
allow a change of venue in litigation between a local public agency and a resident of the same 
county.  A resident of the county has no reason to fear the local bias against outsiders that § 394 
is intended to prevent. 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution seeks to repeal Code of Civil Procedure section 394, which provides rules for 
venue and transfer of venue where a county, city, or local government agency is a party to a 
lawsuit.  This resolution should not be adopted. 
 
The Proponent states that Section 394 is “no longer necessary in modern practice.”  While the 
statute is lengthy and difficult to navigate, its general purpose is a good one.  It allows parties to 
lawsuits that involve local or county government entities (either as plaintiffs or defendants) to 
avoid any unfair prejudice by transferring venue to any county other than that of either party, for 
the trial. 
 
The Proponent states that the repeal of Section 394 would “eliminate any unfairness inherent in 
the current law, by addressing the situation where a resident defendant private party is the only 
one who cannot not seek a venue transfer.”  (Emphasis added.)  Yet the second sentence of the 
statute appears to give a private or non-governmental resident defendant the option to file a  
motion to transfer venue for trial: 
 

. . . any action or proceeding brought by a county, city and county, 
city, or local agency within a certain county, or city and county, 
against a resident of another county, city and county, or city, or a 
corporation doing business in the latter, shall be, on motion of 
either party, transferred for trial to a county, or city and county, 
other than the plaintiff, if the plaintiff is a county, or city and 
county, and other than that in which the plaintiff is situated, if the 
plaintiff is a city, or a local agency, and other than that in which 
the defendant resides . . . . 

 
The Proponent also states that “[u]nder the current law, litigants are subjected to a potentially 
inconsistent statute,” yet no example of a potential inconsistency is demonstrated. 
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The Santa Clara County Bar Association delegation urges a no vote on Resolution 07-02-2007. 
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RESOLUTION 07-03-2007 
 

DIGEST 
Small Claims Court: Substituted Service of Process 
Amends Code of Civil Procedure section 116.340 to allow for substituted service of a defendant 
in small claims court on the defendant’s insurance company.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.   
 
Reasons: 
This resolution amends Code of Civil Procedure section 116.340 to allow for substituted service 
of a defendant in small claims court on the defendant’s insurance company.  This resolution 
should be disapproved because it unduly deprives the small claims court defendant of due 
process. 
 
It is unclear whether the resolution seeks to provide for substituted service on the insurance 
company of any defendant in small claims court, or only with regard to defendants involved in 
auto accidents.  If the latter is intended, it is further unclear whether the resolution seeks to 
provide for substituted service of nonresident defendants only, or of both resident and 
nonresident defendants.  Regardless, the resolution denies the defendant of fundamental due 
process rights by allowing service of process, and notice of the claim, to be made only on the 
defendant’s insurance company.   
 
Second, the defendant is the one being sued, not the insurance company, and is therefore the 
party entitled to notice of the claim.  The resolution would not even require that the plaintiff 
exhaust all reasonable efforts to locate the defendant before serving process on the insurance 
company.  Those efforts are often easily pursued; for instance, in auto accident cases, the 
plaintiff can have an attorney file an affidavit with the Department of Motor Vehicles to discover 
the defendant’s residence address.  (Veh. Code, § 1808.22, subd. (c).)  Due process 
considerations and the availability of other service methods impel the conclusion that small-
claims plaintiffs should have to exercise more diligence in effecting service than this resolution 
requires. 
 
Furthermore, the interests of the defendant and the insurance company with regard to the claim 
may not coincide.  For instance, the resolution does not require that the insurance company 
establish that coverage exists for the specific claim being brought under the policy, that there are 
no coverage disputes, or that there is no deductible for which the defendant will be exclusively 
liable.  Perhaps, also, the defendant prefers to pay any claim himself as opposed to submitting it 
to the insurance company (especially possible when the claim is within the jurisdiction of small 
claims court).  Without notice of the claim, the defendant is denied this choice.  These are but a 
few of the myriad reasons why due process demands that a defendant be given proper notice of 
claims being brought against him.   
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Code of Civil Procedure section 116.340 to read as follows: 
 

§116.340 1 
 (a) Service of the claim and order on the defendant may be made by any one of the 2 
following methods: 3 
    (1) The clerk may cause a copy of the claim and order to be mailed to the 4 
defendant by any form of mail providing for a return receipt. 5 
 (2) The plaintiff may cause a copy of the claim and order to be delivered to the 6 
defendant in person. 7 
    (3) The plaintiff may cause service of a copy of the claim and order to be made by 8 
substituted service as provided in subdivision (a) or (b) of Section 415.20 without the need 9 
to attempt personal service on the defendant. For these purposes, substituted service as 10 
provided in subdivision (b) of Section 415.20 may be made at the office of the sheriff or 11 
marshal who shall deliver a copy of the claim and order to any person authorized by the 12 
defendant to receive service, as provided in Section 416.90, who is at least 18 years of age, 13 
and thereafter mailing a copy of the claim and order to the defendant's usual mailing 14 
address. 15 
    (4) The clerk may cause a copy of the claim to be mailed, the order to be issued, 16 
and a copy of the order to be mailed as provided in subdivision (b) of Section 116.330. 17 
    (b) Service of the claim and order on the defendant shall be completed at least 15 18 
days before the hearing date if the defendant resides within the county in which the action is 19 
filed, or at least 20 days before the hearing date if the defendant resides outside the county in 20 
which the action is filed. 21 
    (c) Proof of service of the claim and order shall be filed with the small claims court 22 
at least five days before the hearing. 23 
    (d) Service by the methods described in subdivision (a) shall be deemed complete 24 
on the date that the defendant signs the mail return receipt, on the date of the personal 25 
service, as provided in Section 415.20, or as established by other competent evidence, 26 
whichever applies to the method of service used. 27 
    (e) Service shall be made within this state, except as provided in subdivisions (f) 28 
and (g). 29 
    (f) The owner of record of real property in California who resides in another state 30 
and who has no lawfully designated agent in California for service of process may be served 31 
by any of the methods described in this section if the claim relates to that property. 32 
    (g) A nonresident owner or operator of a motor vehicle involved in an accident 33 
within this state may be served pursuant to the provisions on constructive service in Sections 34 
17450 to 17461, inclusive, of the Vehicle Code without regard to whether the defendant was 35 
a nonresident at the time of the accident or when the claim was filed. Service shall be made 36 
by serving both the Director of the California Department of Motor Vehicles and the 37 
defendant, and may be made by any of the methods authorized by this chapter or by 38 
registered mail as authorized by Section 17454 or 17455 of the Vehicle Code.  39 
 (h) If the defendant was insured at the time of the accident, and either failed to 40 
provide a current address at the time of the accident, or later moved with no forwarding 41 



07-03-3 

address; and if the insurance company has acknowledged the existence of a policy covering 42 
the defendant at the time of the accident, but refuses to disclose the defendant’s current 43 
address for service of process, the defendant may be served by substituted service on the 44 
insurance company on the defendant’s behalf. Service on the insurance company may be 45 
made pursuant to (a)(1) above. 46 
    (i) If an action is filed against a principal and his or her guaranty or surety pursuant 47 
to a guarantor or suretyship agreement, a reasonable attempt shall be made to complete 48 
service on the principal. If service is not completed on the principal, the action shall be 49 
transferred to the court of appropriate jurisdiction.50 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: National Lawyers Guild—Los Angeles Chapter 
 
STATEMENT OF REASONS: 
 
Existing Law: While existing law allows for service of process in a small claims case against a 
nonresident defendant by service on the Director of the California Department of Motor 
Vehicles, it still requires service on the defendant.  
 
This Resolution: Would close a current loophole in the small claims statutes that operates to 
deny personal injury plaintiffs the right to pursue their claims in small claims court when the 
defendant cannot be located after the accident, and the insurance company who is duty bound to 
indemnify the defendant knows the defendant’s location but refuses to disclose it. 
 
The Problem: There is no mechanism in small claims court for an order for publication when a 
defendant cannot be located. There are often car accident cases in which the defendant either 
provides an outdated address, or moves after the accident without leaving a forwarding address. 
The plaintiff has been in discussion with the defendant’s insurance company but they fail to 
reach a settlement. When the plaintiff tries to file a small claims action against the defendant the 
insurance company informs the plaintiff that the defendant has moved, but refuses to disclose the 
defendant’s whereabouts. Without a current address to serve the defendant the plaintiff is unable 
to avail her/himself of the small claims court. This proposed amendment would close a loophole 
in the statute to allow plaintiffs in personal injury actions to serve the defendant through the 
defendant’s insurance company when the defendant’s whereabouts are unknown. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHORS AND/OR PERMANENT CONTACT: Tina L. Rasnow, Ventura County Superior 
Court, Self-Help Legal Access Center, 800 South Victoria Avenue, Room 400, Ventura, CA 
93009, (805)654-3879, tina.rasnow@ventura.courts.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow 
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COUNTERARGUMENT 
 
ORANGE COUNTY BAR ASSOCIATION 
 
This resolution proposes an amendment to Section 116.340 of the Code of Civil Procedure 
(“Section 116.340”) that inappropriately lessens the due process protections afforded to 
defendants in small claims proceedings.  Section 116.340 sets forth a series of procedures that 
safeguard a defendant’s constitutional right to be notified of claims pending against him or her in 
small claims court.  The proposed amendment would modify the protections of Section 116.340 
by allowing a plaintiff to serve a defendant with notice of a claim by substituted service on an 
insurance company if the insurance company has acknowledged the existence of a policy 
covering the defendant at the time of the accident and if the insurance company refuses to 
disclose the defendant’s current address for service of process.  The proposed amendment, as 
currently drafted, does not adequately protect a defendant’s right to notice. 
 
“An elementary and fundamental requirement of due process in any proceeding which is to be 
accorded finality is notice reasonably calculated, under all the circumstances, to apprise 
interested parties of the pendency of the action and afford them an opportunity to present their 
objections.”   (Mullane v. Central Hanover Bank & Trust Co (1950) 339 U.S. 306, 314.)  The 
United States Supreme Court has noted that personal service by written notice is the “classic 
form of notice that is always adequate,” but has also allowed for other means of notice where 
under the circumstances it is not “reasonably possible or practicable to give more adequate 
warning.”  (Id. at 313, 317.) 
 
The circumstances described in the proposed amendment leave open too many questions to 
justify anything less than written notice to a defendant.  For example, the proposed resolution 
does not appear to limit its application to those situations where a plaintiff has been unable with 
due diligence to ascertain the address of a defendant.  As long as a defendant failed to give a 
current address or moved with no forwarding address, a plaintiff can resort to substitute service − 
even if the plaintiff has the defendant’s telephone number.  This in effect leaves a defendant 
unnecessarily dependent on a third party for notice of the pending claim. 
 
Further, the proposed amendment does not provide sufficient guidance regarding which 
insurance company can be served on behalf of a defendant.  By the terms of the proposed 
amendment, the plaintiff can serve defendant by substituted service on an “insurance company 
[that] has acknowledged the existence of a policy covering the defendant at the time of the 
accident.”  There is no requirement that the insurance company acknowledge that the policy 
actually provided coverage for the accident or that it has agreed to defend and indemnify its 
policyholder.   Thus, a defendant could find itself dependent for notice on an insurance company 
that intends to disclaim or has disclaimed coverage under an exclusion in the insurance policy or 
an insurance company who, by operation of the deductible under the insurance policy, bears no 
liability for the outcome of the proceedings in small claims court. 
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RESOLUTION 07-04-2007 
 

DIGEST 
Adult Victims of Child Sexual Abuse: Statute of Limitations 
Amends Code of Civil Procedure section 340.1 to clarify the statute of limitations for civil law 
suits for adult victims of childhood sexual abuse. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Code of Civil Procedure Section 340.1 to read as follows: 
 

§340.1 1 
 (a)  In an action for recovery of damages suffered as a result of childhood sexual 2 
abuse, the time for commencement of the action shall be within eight years of the date the 3 
plaintiff attains the age of majority or within three years of the date the plaintiff discovers or 4 
reasonably should have discovered that psychological injury or illness occurring after the 5 
age of majority was caused by the sexual abuse, whichever period expires later, for any of 6 
the following actions:  (1) An action against any person for committing an act of childhood 7 
sexual abuse.  8 
 (2) An action for negligence liability against any person or entity who owed a duty of 9 
care to the plaintiff, where a wrongful or negligent act by that person or entity was a legal 10 
cause of the childhood sexual abuse which resulted in the injury to the plaintiff.  11 
 (3) An action for intentional tort liability against any person or entity where an 12 
intentional act by that person or entity was a legal cause of the childhood sexual abuse 13 
which resulted in the injury to the plaintiff not included in subdivision (a)(1).  14 
 (b)(1) No action described in paragraph (2) or (3) of subdivision (a) may be 15 
commenced on or after the plaintiff’s 26th birthday. 16 
 (2) This sSubdivision (b)(1) does not apply if the person or entity knew or had reason 17 
to know, or was otherwise on notice, of any unlawful sexual conduct by an employee, 18 
volunteer, representative or agent of the person or the entity, and failed to take reasonable 19 
steps, and to implement reasonable safeguards, including but not limited to, preventing or 20 
avoiding placement of that person in a function or environment in which contact with 21 
children is an inherent part of that function or environment.  For purposes of this 22 
subdivision, providing counseling is not sufficient, in and of itself, to constitute a reasonable 23 
step or a reasonable safeguard.    24 
 (3) If the person or entity knew or had reason to know, or was otherwise on notice, of 25 
unlawful sexual conduct by an employee, volunteer, representative or agent of the entity, the 26 
time for commencement of an action against the person or entity for negligent or intentional 27 
conduct shall be within eight years of the date the plaintiff attains the age of majority or 28 
within three years of the date the plaintiff discovers or reasonably should have discovered 29 
that psychological injury or illness occurring after the age of majority was caused by the 30 
sexual abuse, whichever period expires later. 31 
 (c)  Notwithstanding any other provision of law, any claim for damages described in 32 
paragraph (2) or (3) of subdivision (a) that is permitted to be filed pursuant to paragraph (2) 33 
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of subdivision (b) that would otherwise be barred as of January 1, 2003, solely because the 34 
applicable statute of limitations has or had expired, is revived, and, in that case, a cause of 35 
action must be commenced within one year of January 1, 2003.  Nothing in this subdivision 36 
shall be construed to alter the applicable statute of limitations period of an action that is not 37 
time barred as of January 1, 2003.  38 
 (d) Subdivision (c) does not apply to either of the following: 39 
  (1) Any claim that has been litigated to finality on the merits in any court of 40 
competent jurisdiction prior to January 1, 2003. Termination of a prior action on the basis of 41 
the statute of limitations does not constitute a claim that has been litigated to finality on the 42 
merits. 43 
  (2) Any written, compromised settlement agreement which has been entered into 44 
between a plaintiff and a defendant where the plaintiff was represented by an attorney who 45 
was admitted to practice law in this state at the time of the settlement, and the plaintiff 46 
signed the agreement. 47 
 (e) "Childhood sexual abuse" as used in this section includes any act committed 48 
against the plaintiff that occurred when the plaintiff was under the age of 18 years and that 49 
would have been proscribed by Section 266j of the Penal Code; Section 285 of the Penal 50 
Code; paragraph (1) or (2) of subdivision (b), or of subdivision (c), of Section 286 of the 51 
Penal Code; subdivision (a) or (b) of Section 288 of the Penal Code; paragraph (1) or (2) of 52 
subdivision (b), or of subdivision (c), of Section 288a of the Penal Code; subdivision (h), (i), 53 
or (j) of Section 289 of the Penal Code; Section 647.6 of the Penal Code; or any prior laws 54 
of this state of similar effect at the time the act was committed. Nothing in this subdivision 55 
limits the availability of causes of action permitted under subdivision (a), including causes 56 
of action against persons or entities other than the alleged perpetrator of the abuse. 57 
 (f) Nothing in this section shall be construed to alter the otherwise applicable burden 58 
of proof, as defined in Section 115 of the Evidence Code, that a plaintiff has in a civil action 59 
subject to this section. 60 
 (g) Every plaintiff 26 years of age or older at the time the action is filed shall file 61 
certificates of merit as specified in subdivision (h). 62 
 (h) Certificates of merit shall be executed by the attorney for the plaintiff and by a 63 
licensed mental health practitioner selected by the plaintiff declaring, respectively, as 64 
follows, setting forth the facts which support the declaration: 65 
 (1) That the attorney has reviewed the facts of the case, that the attorney has 66 
consulted with at least one mental health practitioner who is licensed to practice and 67 
practices in this state and who the attorney reasonably believes is knowledgeable of the 68 
relevant facts and issues involved in the particular action, and that the attorney has 69 
concluded on the basis of that review and consultation that there is reasonable and 70 
meritorious cause for the filing of the action. The person consulted may not be a party to the 71 
litigation. 72 
 (2) That the mental health practitioner consulted is licensed to practice and practices 73 
in this state and is not a party to the action, that the practitioner is not treating and has not 74 
treated the plaintiff, and that the practitioner has interviewed the plaintiff and is 75 
knowledgeable of the relevant facts and issues involved in the particular action, and has 76 
concluded, on the basis of his or her knowledge of the facts and issues, that in his or her 77 
professional opinion there is a reasonable basis to believe that the plaintiff had been subject 78 
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to childhood sexual abuse. 79 
 (3) That the attorney was unable to obtain the consultation required by paragraph (1) 80 
because a statute of limitations would impair the action and that the certificates required by 81 
paragraphs (1) and (2) could not be obtained before the impairment of the action. If a 82 
certificate is executed pursuant to this paragraph, the certificates required by paragraphs (1) 83 
and (2) shall be filed within 60 days after filing the complaint. 84 
 (i) Where certificates are required pursuant to subdivision (g), the attorney for the 85 
plaintiff shall execute a separate certificate of merit for each defendant named in the 86 
complaint. 87 
 (j) In any action subject to subdivision (g), no defendant may be served, and the duty 88 
to serve a defendant with process does not attach, until the court has reviewed the 89 
certificates of merit filed pursuant to subdivision (h) with respect to that defendant, and has 90 
found, in camera, based solely on those certificates of merit, that there is reasonable and 91 
meritorious cause for the filing of the action against that defendant. At that time, the duty to 92 
serve that defendant with process shall attach. 93 
 (k) A violation of this section may constitute unprofessional conduct and may be the 94 
grounds for discipline against the attorney. 95 
 (l) The failure to file certificates in accordance with this section shall be grounds for 96 
a demurrer pursuant to Section 430.10 or a motion to strike pursuant to Section 435. 97 
 (m) In any action subject to subdivision (g), no defendant may be named except by 98 
"Doe" designation in any pleadings or papers filed in the action until there has been a 99 
showing of corroborative fact as to the charging allegations against that defendant. 100 
 (n) At any time after the action is filed, the plaintiff may apply to the court for 101 
permission to amend the complaint to substitute the name of the defendant or defendants for 102 
the fictitious designation, as follows: 103 
 (1) The application shall be accompanied by a certificate of corroborative fact 104 
executed by the attorney for the plaintiff. The certificate shall declare that the attorney has 105 
discovered one or more facts corroborative of one or more of the charging allegations 106 
against a defendant or defendants, and shall set forth in clear and concise terms the nature 107 
and substance of the corroborative fact. If the corroborative fact is evidenced by the 108 
statement of a witness or the contents of a document, the certificate shall declare that the 109 
attorney has personal knowledge of the statement of the witness or of the contents of the 110 
document, and the identity and location of the witness or document shall be included in the 111 
certificate. For purposes of this section, a fact is corroborative of an allegation if it confirms 112 
or supports the allegation. The opinion of any mental health practitioner concerning the 113 
plaintiff shall not constitute a corroborative fact for purposes of this section. 114 
 (2) Where the application to name a defendant is made prior to that defendant's 115 
appearance in the action, neither the application nor the certificate of corroborative fact by 116 
the attorney shall be served on the defendant or defendants, nor on any other party or their 117 
counsel of record. 118 
 (3) Where the application to name a defendant is made after that defendant's 119 
appearance in the action, the application shall be served on all parties and proof of service 120 
provided to the court, but the certificate of corroborative fact by the attorney shall not be 121 
served on any party or their counsel of record. 122 
 (o) The court shall review the application and the certificate of corroborative fact in 123 
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camera and, based solely on the certificate and any reasonable inferences to be drawn from 124 
the certificate, shall, if one or more facts corroborative of one or more of the charging 125 
allegations against a defendant has been shown, order that the complaint may be amended to 126 
substitute the name of the defendant or defendants. 127 
 (p) The court shall keep under seal and confidential from the public and all parties to 128 
the litigation, other than the plaintiff, any and all certificates of corroborative fact filed 129 
pursuant to subdivision (n). 130 
 (q) Upon the favorable conclusion of the litigation with respect to any defendant for 131 
whom a certificate of merit was filed or for whom a certificate of merit should have been 132 
filed pursuant to this section, the court may, upon the motion of a party or upon the court's 133 
own motion, verify compliance with this section by requiring the attorney for the plaintiff 134 
who was required by subdivision (h) to execute the certificate to reveal the name, address, 135 
and telephone number of the person or persons consulted with pursuant to subdivision (h) 136 
that were relied upon by the attorney in preparation of the certificate of merit. The name, 137 
address, and telephone number shall be disclosed to the trial judge in camera and in the 138 
absence of the moving party. If the court finds there has been a failure to comply with this 139 
section, the court may order a party, a party's attorney, or both, to pay any reasonable 140 
expenses, including attorney's fees, incurred by the defendant for whom a certificate of merit 141 
should have been filed. 142 
 (r) The amendments to this section enacted at the 1990 portion of the 1989-90 143 
Regular Session shall apply to any action commenced on or after January 1, 1991, including 144 
any action otherwise barred by the period of limitations in effect prior to January 1, 1991, 145 
thereby reviving those causes of action which had lapsed or technically expired under the 146 
law existing prior to January 1, 1991. 147 
 (s) The Legislature declares that it is the intent of the Legislature, in enacting the 148 
amendments to this section enacted at the 1994 portion of the 1993-94 Regular Session, that 149 
the express language of revival added to this section by those amendments shall apply to any 150 
action commenced on or after January 1, 1991. 151 
 (t) Nothing in the amendments to this section enacted at the 1998 portion of the 152 
1997-98 Regular Session is intended to create a new theory of liability. 153 
 (u) The amendments to subdivision (a) of this section, enacted at the 1998 portion of 154 
the 1997-98 Regular Session, shall apply to any action commenced on or after January 1, 155 
1999, and to any action filed prior to January 1, 1999, and still pending on that date, 156 
including any action or causes of action which would have been barred by the laws in effect 157 
prior to January 1, 1999. Nothing in this subdivision is intended to revive actions or causes 158 
of action as to which there has been a final adjudication prior to January 1, 1999.159 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  Code of Civil Procedure Section 340.1 has been amended repeatedly, resulting in 
a statute of limitations that lacks sufficient clarity as to a number of claims. 
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This Resolution: The proposed amendments are a policy-neutral clarification of the current text. 
 
The Problem: In 1990, the statute of limitations for any civil claim arising from childhood sexual 
abuse was either (1) eight years from majority, i.e., age 26, or (2) after age 26, within three years 
of making the causal connection.  However, the succession of amendments enacted after 1990 
obscured the intent of the legislature.   
 
First, the 1998 amendments eliminated the 3-year causal connection statute of limitations for 
claims against entities; such claims must be filed within 8 years of majority.  (Code Civ. Proc. § 
340.1(b)(1)).   
 
Then, the 2002 amendments opened a one-year window in which time-barred claims could be 
brought regardless of the statute of limitations.  This amendment was made in light of allegations 
of cover-ups or other complicit conduct by potential entity defendants, obscuring the causal 
connection.  These amendments also reinstated some claims that had been removed by the 1998 
amendments.  A claim for negligent conduct must be brought by the plaintiff’s 26th birthday, but 
claims for intentional conduct or knowing ratification, for example, would be subject to the 3-
year causal connection statute.  (Code Civ. Proc. § 340.1(b)(2)).    
 
As currently written, the law does not expressly state the statute of limitations for civil actions 
against persons/perpetrators, or for actions for intentional torts by entities.  Rather than leave the 
statute of limitations to deduction and demurrer, this proposed amendment expressly states the 
statute of limitations for such claims.     
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Caitlin Whitwell, Mezzetti Law Firm Inc., 31 
E Julian St., San Jose, CA 95112, tel: (408)279-8400, fax: (408)279-8448, e-mail: 
caitlin@mezzettilaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Caitlin Whitwell 
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RESOLUTION 07-05-2007 
 
DIGEST 
Foreign Corporations:  Service of Process 
Amends Code of Civil Procedure section 415.30 to allow the agent of a foreign corporation to be 
served process by mail at a post office address. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 

Reasons 
This resolution amends Code of Civil Procedure section 415.30 to allow the agent of a foreign 
corporation to be served process by mail at a post office address.  This resolution should be 
disapproved because it fails to completely close the loophole that is sought to be corrected. 
 
This resolution would permit service to be completed on a registered agent of a foreign 
corporation who lists its address as a post office address by mail to that post office address with 
return receipt requested, in lieu of a notice and acknowledgement of receipt as is presently 
required.  What is not considered, however, is the consequence of a failure or refusal by the 
agent to provide a return receipt.  If the agent fails or refuses to provide a return receipt, service 
would not be effective. 
 
It may be that good and sufficient reasons exist for prohibiting substituted service by mailing to a 
post office address.  Also, in the case of a foreign corporation that elects to use a registered agent 
with such an address, perhaps service ought to be permitted at the address chosen by such 
corporation whether or not a return receipt is provided.  Also, Corporations Code section 1505 
requires a registered agent to have a physical address within the state.  That section would have 
to be amended as well for this resolution to achieve its intended result. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommend that 
legislation be sponsored to amend Code of Civil Procedure section 415.30 to read as follows: 
 

§415.30 1 
(a) A summons may be served by mail as provided in this section. A copy of the 2 

summons and of the complaint shall be mailed (by first-class mail or airmail, postage 3 
prepaid) to the person to be served, together with two copies of the notice and 4 
acknowledgment provided for in subdivision (b) and a return envelope, postage prepaid, 5 
addressed to the sender. 6 

(b) The notice specified in subdivision (a) shall be in substantially the following 7 
form: 8 
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(Title of court and cause, with action number, to be 9 
inserted by the sender prior to mailing) 10 

 11 
NOTICE 12 
 13 

To: (Here state the name of the person to be served.) 14 
This summons is served pursuant to Section 415.30 of the California Code of Civil 15 

Procedure. Failure to complete this form and return it to the sender within 20 days may 16 
subject you (or the party on whose behalf you are being served) to liability for the payment 17 
of any expenses incurred in serving a summons upon you in any other manner permitted by 18 
law. If you are served on behalf of a corporation, unincorporated association (including a 19 
partnership), or other entity, this form must be signed in the name of such entity by you or 20 
by a person authorized to receive service of process on behalf of such entity. In all other 21 
cases, this form must be signed by you personally or by a person authorized by you to 22 
acknowledge receipt of summons. Section 415.30 provides that this summons is deemed 23 
served on the date of execution of an acknowledgment of receipt of summons. 24 
 25 

______________________________________26 
___ 27 

Signature of sender 28 
 29 

  ACKNOWLEDGMENT OF RECEIPT OF SUMMONS 30 
 31 
This acknowledges receipt on (insert date) of a copy of the summons and of the 32 

complaint at (insert address). 33 
 34 

Date: _________________________________________________ 35 
(Date of this acknowledgment is executed) 36 

  37 
 ____________________________________________________________ 38 
 (c) Service of a summons pursuant to this section is deemed complete on the date a 39 
written acknowledgment of receipt of summons is executed, if such acknowledgment 40 
thereafter is returned to the sender. 41 
 (d) If the person to whom a copy of the summons and of the complaint are mailed 42 
pursuant to this section fails to complete and return the acknowledgment form set forth in 43 
subdivision (b) within 20 days from the date of such mailing, the party to whom the 44 
summons was mailed shall be liable for reasonable expenses thereafter incurred in serving or 45 
attempting to serve the party by another method permitted by this chapter, and, except for 46 
good cause shown, the court in which the action is pending, upon motion, with or without 47 
notice, shall award the party such expenses whether or not he is otherwise entitled to recover 48 
his costs in the action. 49 
 (e) A notice or acknowledgment of receipt in form approved by the Judicial Council 50 
is deemed to comply with this section. 51 
 (f)   If a corporation doing business in this state registers with the Secretary of State 52 
as having an agent for service of process with a post office box the summons and complaint 53 
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may be served by sending a copy of the summons and of the complaint to the registered 54 
agent for service of process pursuant to Section 416.10, subdivision (a) at the post office box 55 
by first-class mail, postage prepaid, requiring a return receipt without the need for a notice 56 
of acknowledgement required under this section.  Service of the summons and of the 57 
complaint by this form of mail is deemed complete on the 10th day after such mailing.58 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS:  
 
Existing Law:  A party is permitted to serve a summons and complaint on a corporation by first-
class mail, postage prepaid with an acknowledgment of receipt; if the acknowledgment is not 
returned service on the corporation is deemed incomplete.  (Code Civ. Proc., § 415.30, subd. 
(c).) 
 
This Resolution:  Would enable a party to serve a summons and complaint on a corporation 
doing business in this State with a designated agent for service of process with a post office box 
by first-class mail, postage prepaid, return receipt requested, and service would be complete on 
the 10th day after such mailing. 
 
The Problem:  When a corporation doing business in this state designates an agent for service of 
process with a post office box it forces a litigant to mail the summons and complaint to the agent.  
Under the current law, anytime a litigant serves a summons and complaint by mail they must 
include a notice of acknowledgment.  (Code Civ. Proc., § 415.30.)  But if the corporation refuses 
to sign the acknowledgment, service is incomplete and the litigant must turn to other expensive 
modes of service unnecessarily.  (Code Civ. Proc., § 415.30, subd. (c).)   
 
A litigant can serve a summons and complaint on a corporation by personal service, service by 
mail,  substituted service, or service on the Secretary of State per court order.  (Code Civ. Proc., 
§§ 415.10.)   
 
Substituted service is available for corporate defendants.  (Code Civ. Proc., § 415.20, subds. (a) 
and (b).)  But a litigant cannot effect substituted service on a post office box.  (Code Civ. Proc., § 
415.20, subd. (a).)  This mode of service is unavailable unless the litigant has demonstrated that a 
good faith effort that personal service was made.  (Code Civ. Proc., § 415.20, subd. (b).)   
 
The litigant can personally serve the corporation’s president, officer, or general manager, i.e., a 
person who is apparently in charge of the corporation’s office or headquarters, as long as the 
person served is of such rank to make it reasonably certain that the corporation will be apprised 
of service.  (Gibble v. Car-Lene Research, Inc. (1998) 67 Cal.App.4th 295, 302-303.)  Often 
times this requires personal service on a person out of state and involves undue burden and 
expense.   
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Finally, after exhausting all of those alternatives, the litigant can obtain a court order after having 
demonstrated due diligence permitting the litigant to serve the Secretary of State.  This requires 
undue burden and expense on the litigant. 
 
Corporations who designate an agent for service of process with a post office box are taking 
advantage of a loophole in the statutes governing the service of a summons and complaint.  If a 
corporation is going to do business in this state and designates an agent for service of process 
with a post office box the same rule applicable to service on out-of-state corporations should 
apply.  It should not be more burdensome to serve a corporation doing business in this State than 
it is to serve a corporation not doing business in this State. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Dan E. Heck, Pedersen Law & Dispute 
Resolution Corporation, 17910 Skypark Circle, Ste. 105, Irvine, CA  92614; O: 949-260-1181; 
F: 949-260-1185, deheck@pedersenlaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Dan E. Heck  
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RESOLUTION 07-06-2007 
 

DIGEST 
Judicial Officers: Peremptory Challenge  
Amends Code of Civil Procedure section 170.6 to grant each party or attorney for that party one 
peremptory challenge without a statement of prejudice. 
 
RESOLUTION COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 170.6 to grant each party or attorney for 
that party one peremptory challenge without a statement of prejudice.  This resolution should be 
disapproved because the scheme it proposes has been consistently held to be an unconstitutional 
violation of the separation of powers. 
 
In 1937, the Legislature attempted to allow parties one peremptory challenge without any sort of 
declaration as to a basis for disqualification.  However, the California Supreme Court declared 
that statute unconstitutional on separation of powers grounds.  (Austin v. Lambert (1938) 11 
Cal.2d 73). The court suggested that the Legislature could adopt a statute which would provide 
grounds for disqualification such as mental incompetence, arbitrariness, or discourtesy to trial 
participants, but held expressly that allowing disqualification without a reason was 
unconstitutional. 

The present statute, enacted in 1957, provides that a party may disqualify a judge with a 
peremptory challenge supported by a declaration of prejudice.  The courts have since held that 
the statute, by requiring a declaration of prejudice, overcame the previous constitutional 
concerns. (Johnson v. Superior Court (1958) 50 Cal.2d 693; Solberg v. Superior Court (1977) 19 
Cal.3d 182.)  Moreover, the proponent’s concern that it is necessary to establish prejudice by fact 
is not supported, as the statute provides that the declaration can be on the belief of the litigants 
that they cannot have a fair or impartial trial.  The resolution is therefore unnecessary and does 
not overcome constitutional limitations on the Legislature’s ability to govern the judicial process. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
legislation be sponsored to amend Code of Civil Procedure § 170.6 to read as follows: 
 

§170.6. 1 
 (a)(1) No  Any party to or any attorney appearing in any action or proceeding shall 2 
be entitled to one peremptory challenge of a judge, court commissioner, or referee of any 3 
superior court of the State of California shall try in any civil or criminal action or special 4 
proceeding of any kind or character nor hear any matter therein that involves a contested 5 
issue of law or fact when it shall be established as hereinafter provided that the judge or 6 
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court commissioner is prejudiced against any party or attorney or the interest of any party or 7 
attorney appearing in the action or proceeding. 8 
 (2) Any party to or any attorney appearing in any action or proceeding may establish 9 
this prejudice by an oral or written motion without notice supported by affidavit or 10 
declaration under penalty of perjury or an oral statement under oath that the judge, court 11 
commissioner, or referee before whom the action or proceeding is pending or to whom it is 12 
assigned is prejudiced against any party or attorney or the interest of the party or attorney so 13 
that the party or attorney cannot or believes that he or she cannot have a fair and impartial 14 
trial or hearing before the judge, court commissioner, or referee.  (i) Where the judge, other 15 
than a judge assigned to the case for all purposes, court commissioner, or referee assigned to 16 
or who is scheduled to try the cause or hear the matter is known at least 10 days before the 17 
date set for trial or hearing, the motion peremptory challenge shall be made at least 5 days 18 
before that date.   (ii) If directed to the trial of a cause where there is a master calendar, the 19 
motion peremptory challenge shall be made to the judge supervising the master calendar not 20 
later than the time the cause is assigned for trial.  (iii)  If directed to the trial of a cause that 21 
has been assigned to a judge for all purposes, the motion peremptory challenge shall be 22 
made to the assigned judge or to the presiding judge by a party within 10 days after notice of 23 
the all purpose assignment, or if the party has not yet appeared in the action, then within 10 24 
days after the appearance.   (iv) If the court in which the action is pending is authorized to 25 
have no more than one judge and the motion peremptory challenge claims that the duly 26 
elected or appointed judge of that court is prejudiced, the motion peremptory challenge shall 27 
be made before the expiration of 30 days from the date of the first appearance in the action 28 
of the party who is making the motion peremptory challenge or whose attorney is making 29 
the motion. peremptory challenge. 30 
 (3) In no event shall any judge, court commissioner, or referee entertain the motion 31 
peremptory challenge if it be made after the drawing of the name of the first juror, or if there 32 
be no jury, after the making of an opening statement by counsel for plaintiff, or if there is no 33 
opening statement by counsel for plaintiff, then after swearing in the first witness or the 34 
giving of any evidence or after trial of the cause has otherwise commenced.  If the motion 35 
peremptory challenge is directed to a hearing (other than the trial of a cause), the motion 36 
peremptory challenge shall be made not later than the commencement of the hearing.  In the 37 
case of trials or hearings not herein specifically provided for, the procedure herein specified 38 
shall be followed as nearly as may be.  The fact that a judge, court commissioner, or referee 39 
has presided at or acted in connection with a pretrial conference or other hearing, 40 
proceeding, or motion prior to trial and not involving a determination of contested fact 41 
issues relating to the merits shall not preclude the later making of the motion peremptory 42 
challenge provided for herein at the time and in the manner hereinbefore provided. 43 
 (4) A motion peremptory challenge under this paragraph may be made following 44 
reversal on appeal of a trial court's decision, or following reversal on appeal of a trial court's 45 
final judgment, if the trial judge in the prior proceeding is assigned to conduct a new trial on 46 
the matter. Notwithstanding paragraph (3), the party who filed the appeal that resulted in the 47 
reversal of a final judgment of a trial court may make a motion peremptory challenge under 48 
this section regardless of whether that party or side has previously done so.  The motion 49 
peremptory challenge shall be made within 60 days after the party or the party's attorney has 50 
been notified of the assignment. 51 
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 (35) If the motion peremptory challenge is duly presented and the affidavit or 52 
declaration under penalty of perjury is duly filed or an oral statement under oath is duly 53 
made, thereupon and without any further act or proof, the judge supervising the master 54 
calendar, if any, shall assign some other judge, court commissioner, or referee to try the 55 
cause or hear the matter.  In other cases, the trial of the cause or the hearing of the matter 56 
shall be assigned or transferred to another judge, court commissioner, or referee of the court 57 
in which the trial or matter is pending or, if there is no other judge, court commissioner, or 58 
referee of the court in which the trial or matter is pending, the Chair of the Judicial Council 59 
shall assign some other judge, court commissioner, or referee to try the cause or hear the 60 
matter as promptly as possible.  Except as provided in this section, no party or attorney shall 61 
be permitted to make more than one such motion peremptory challenge in any one action or 62 
special proceeding pursuant to this section; and in actions or special proceedings where there 63 
may be more than one plaintiff or similar party or more than one defendant or similar party 64 
appearing in the action or special proceeding, only one motion peremptory challenge for 65 
each side may be made in any one action or special proceeding. 66 
 (46) Unless required for the convenience of the court or unless good cause is shown, 67 
a continuance of the trial or hearing shall not be granted by reason of the making of a motion 68 
peremptory challenge under this section. If a continuance is granted, the cause or matter 69 
shall be continued from day to day or for other limited periods upon the trial or other 70 
calendar and shall be reassigned or transferred for trial or hearing as promptly as possible. 71 
 (57) Any affidavit peremptory challenge filed pursuant to this section shall be in 72 
substantially the following form: 73 
    (Here set forth court and cause) 74 
 75 

State of California, )          PEREMPTORY CHALLENGE 76 
County of __________ )  ss. 77 

 78 
_______, being duly sworn, deposes and says:  That he or she is a party (or 79 
attorney for a party) to the within action (or special proceeding).  That _____) 80 
invoke the right of a peremptory challenge under California Code of Civil 81 
Procedure § 170.6 of the judge, court commissioner, or referee before whom 82 
the trial of the (or a hearing in the) aforesaid action (or special proceeding) is 83 
pending (or to whom it is assigned) is prejudiced against the party (or his or 84 
her). attorney) or the interest of the party (or his or her attorney) so that 85 
affiant cannot or believes that he or she cannot have a fair and impartial trial 86 
or hearing before the judge, court commissioner, or referee. Subscribed and 87 
sworn to before me this ____ day of ____, 20__. (Clerk or notary public or 88 
other officer administering oath) 89 

    (68) Any oral statement under oath or declaration under penalty of perjury made 90 
pursuant to this section shall include substantially the same contents as the affidavit above. 91 
 (b) Nothing in this section shall affect or limit Section 170 or Title 4 (commencing 92 
with Section 392) of Part 2, and this section shall be construed as cumulative thereto. 93 
 (c) If any provision of this section or the application to any person or circumstance is 94 
held invalid, that invalidity shall not affect other provisions or applications of the section 95 
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that can be given effect without the invalid provision or application and to this end the 96 
provisions of this section are declared to be severable.97 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing law:  Existing law provides that any party, or attorney for the party may challenge an 
assigned judicial officer by filing a declaration that the judge, court commissioner or referee is 
prejudiced against the party or its attorney such there cannot be a fair and impartial trial or 
hearing. 
 
This Resolution:  This resolution alters the statute by removing the requirement of a specific 
statement the judicial officer is prejudiced against the party or attorney and simply grants each 
party or attorney for that party one peremptory challenge. 
 
The Problem:  C.C.P. § 170.6 requires a sworn statement that a judge, court commissioner or 
referee is prejudiced against a party or attorney.  If timely filed, the challenge to that judicial 
officer is automatic.  The truth often times is that an attorney or party chooses to file the 170.6 
challenge for reasons that do not rise to the level of actual prejudice against a party or attorney.  
Thus, the required sworn statement compels the attorney to swear to facts which are not entirely 
true.  This resolution changes that law so that attorneys and/or parties do not have to potentially 
commit perjury in order challenge the judicial officer, but simply gives the right to one 
peremptory challenge.  
IMPACT STATEMENT: This resolution will not affect any other statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  John D. Ott, 650 Town Center Drive, Suite 
950, Costa Mesa, CA 92626; phone (714) 966-1000; fax (714) 966-1002; jott@wgllp.com 
 
RESPONSIBLE FLOOR DELEGATE: John D. Ott 
 
COUNTERARGUMENTS 
 
BEVERLY HILLS BAR ASSOCIATION 
 
This resolution proposes the same scheme that was adopted by the Legislature in 1937 – and 
promptly declared unconstitutional as an unwarranted and unlawful interference with the 
constitutional powers and duties of the trial courts. Austin v. Lambert (1938) 11 Cal.2d 73. As 
the court aptly remarked, to provide litigants with an uncontrolled power to dislodge, without 
reason or for an undisclosed reason, a qualified judge where the only real objection might be that 
he would be fair and impartial would be to characterize the statute not as a regulation but as a 
concealed weapon to be used to the judicial department’s manifest detriment. Id. at 79.  
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The existing statute was first enacted two decades later and twice has been upheld by the 
California Supreme Court in the face of constitutional challenges on analogous grounds. Johnson 
v. Superior Court (1958) 50 Cal.2d 693; Solberg v. Superior Court (1977) 19 Cal.3d 182.  
 
Johnson and Solberg also demonstrate that this resolution’s premise is unfounded. Both cases 
reaffirmed that the affidavit procedure is reasonable not because it establishes prejudice “as a 
fact”, but because it expresses “the belief of a litigant” that he cannot have a fair trial before the 
assigned judge. Indeed, section 170.6 explicitly recognizes this belief as a sufficient ground for 
disqualification. Subdivision (1) speaks generally of establishing by affidavit that the judge in 
question “is prejudiced” and subdivision (2) explains that prejudice will be deemed “established”  
if the party or his attorney swears that he “cannot or believes that he cannot have a fair and 
impartial trial or hearing before such judge”. Solberg at 193.  
 
SACRAMENTO COUNTY BAR ASSOCIATION 
 
This proposal is unconstitutional.  Austin v. Lambert (1938) 11 C.2d 73, 79, is squarely on point.  
See also Daigh v. Shaffer (1937) 23 Cal.App.2d 449. 
 
The Legislature adopted the first peremptory disqualification statute in 1937, CCP 170.5.  As this 
resolution proposes, § 170.5 allowed a party to disqualify a judge by simply filing a peremptory 
challenge unsupported by a declaration or any other evidence that might show a basis for 
disqualification.  A year later, in Austin, the Supreme Court held the statute unconstitutional on 
separation of powers grounds.  Id., 11 Cal.2d at 79. The Court acknowledged that the Legislature 
could adopt a statute to deal with cases in which a party or counsel had good reasons why a 
judge should not hear a case—“[m]ental incompetence, irascibility, arbitrariness, discourtesy to 
counsel, litigants, and witnesses, and other temperamental obliquity”—reasons that it would not 
be proper to allege or even possible to prove. Id. at 78.  But, the Court held, to allow a party to 
disqualify the judge with no grounds or evidence whatsoever was “an unwarranted and unlawful 
interference with the constitutional and orderly processes of the courts.”  Id. at 78. 
 
In 1957, Legislature adopted 170.6, allowing a party to disqualify a judge by filing a peremptory 
challenge supported by declaration of prejudice.  The Court held that the requirement of the 
declaration overcame the constitutional objection in Austin.  Johnson v. Superior Court, 50 C.2d 
693 (1958).  The Johnson Court answered the concern of this resolution’s proponent, that parties 
or attorneys might file 170.6 declarations without a genuine basis for alleging prejudice:  “We 
cannot properly assume that there will be a wholesale making of false statements under oath, and 
the fact that some persons may abuse the section is not a ground for holding the provision to be 
unconstitutional.” 50 Cal.2d at 697. 
 
The requirement of the affidavit of prejudice in current § 170.6 is not a hollow formality.  It is 
what makes the peremptory disqualification procedure constitutional.  Id. 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution would, in the opinion of the SDCBA delegation, result in an unconstitutional law.  
Originally, when the peremptory challenge statute was enacted, it permitted the “papering” of a 
judge without evidence of some prejudice.  The law was ruled unconstitutional until the 
prejudice requirement was added.  This resolution seeks to return the law to its prior 
unconstitutional state.  We cannot support it. 
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RESOLUTION 07-07-2007 
 
DIGEST 
Civil Procedure: Venue for Actions Against Former Landlord 
Amends Code of Civil Procedure section 395 to permit a former tenant to file suit for recovery of 
a security deposit from a former landlord in the tenant’s new home county. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution amends Code of Civil Procedure section 395 to permit a former tenant to file suit 
for recovery of a security deposit from a former landlord in the tenant’s new home county. This 
resolution should be disapproved because the most logical forum for landlord/tenant disputes is 
the county where the property is located. 
 
Disputes about security deposits often revolve around the condition of the real property.  Civil 
Code section 1950.5 requires landlords to follow a detailed procedure for retaining any part of a 
security deposit, including providing an itemized list of repairs and cleaning charges made after 
the tenant vacates the residence and providing invoices for supplies and materials for the repairs.  
In a dispute over that information, the evidence is most likely to be in the county where the real 
property is located.  This resolution would also force the landlord to travel perhaps hundreds of 
miles to present evidence to a court about the condition of the property.  For many small property 
owners, that cost would be prohibitive.                                               
 
This proposed amendment also creates ambiguity regarding where proper venue for the security 
deposit actions would lie. As written, the proposed amendment makes actions described in Civil 
Code section 1950.5 an exception to the venue rules set forth in sub-section 395(b), but it does 
not add a provision about where proper venue would be for these actions.   
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that the Legislature amend Section 
395 of the Code of Civil Procedure as follows: 
 

§395 1 
(a) Except as otherwise provided by law and subject to the power of the court to 2 

transfer actions or proceedings as provided in this title, the superior court in the county 3 
where the defendants or some of them reside at the commencement of the action is the 4 
proper court for the trial of the action.  If the action is for injury to person or personal 5 
property or for death from wrongful act or negligence, the superior court in either the county 6 
where the injury occurs or the injury causing death occurs or the county where the 7 
defendants, or some of them reside at the commencement of the action, is a proper court for 8 
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the trial of the action.  In a proceeding for dissolution of marriage, the superior court in the 9 
county where either the petitioner or respondent has been a resident for three months next 10 
preceding the commencement of the proceeding is the proper court for the trial of the 11 
proceeding.  In a proceeding for nullity of marriage or legal separation of the parties, the 12 
superior court in the county where either the petitioner or the respondent resides at the 13 
commencement of the proceeding is the proper court for the trial of the proceeding.  In a 14 
proceeding to enforce an obligation of support under Section 3900 of the Family Code, the 15 
superior court in the county where the child resides is the proper court for the trial of the 16 
action.  In a proceeding to establish and enforce a foreign judgment or court order for the 17 
support of a minor child, the superior court in the county where the child resides is the 18 
proper court for the trial of the action.  Subject to subdivision (b), if a defendant has 19 
contracted to perform an obligation in a particular county, the superior court in the county 20 
where the obligation is to be performed,  where the contract in fact was entered into, or 21 
where the defendant or any defendant resides at the commencement of the action is a proper 22 
court for the trial of an action founded on that obligation, and the county where the 23 
obligation is incurred is the county where it is to be performed, unless there is a special 24 
contract in writing to the contrary.  If none of the defendants reside in the state or if they 25 
reside in the state and the county where they reside is unknown to the plaintiff, the action 26 
may be tried in the superior court in any county that the plaintiff may designate in his or her 27 
complaint, and, if the defendant is about to depart from the state, the action may be tried in 28 
the superior court in any county where either of the parties reside or service is made.  If any 29 
person is improperly joined as a defendant or has been made a defendant solely for the 30 
purpose of having the action tried in the superior court in the county where he or she resides, 31 
his or her residence shall not be considered in determining the proper place for the trial of 32 
the action. 33 
 (b) Subject to the power of the court to transfer actions or proceedings as provided in 34 
this title, in an action arising from an offer or provision of goods, services, loans or 35 
extensions of credit intended primarily for personal, family or household use, other than an 36 
obligation described in Section 1812.10 or Section 2984.4 of the Civil Code, an action to 37 
recover security for a residential rental agreement pursuant to Civil Code Section 1950.5, or 38 
an action arising from a transaction consummated as a proximate result of either an 39 
unsolicited telephone call made by a seller engaged in the business of consummating 40 
transactions of that kind or a telephone call or electronic transmission made by the buyer or 41 
lessee in response to a solicitation by the seller, the superior court in the county where the 42 
buyer or lessee in fact signed the contract, where the buyer or lessee resided at the time the 43 
contract was entered into, or where the buyer or lessee resides at the commencement of the 44 
action is the proper court for the trial of the action.  In the superior court designated in this 45 
subdivision as the proper court, the proper court location for trial of a case is the location 46 
where the court tries that type of case that is nearest or most accessible to where the buyer or 47 
lessee resides, where the buyer or lessee in fact signed the contract, where the buyer or 48 
lessee resided at the time the contract was entered into, or where the buyer or lessee resides 49 
at the commencement of the action.  Otherwise, any location of the superior court 50 
designated as the proper court in this subdivision is a proper court location for the trial.  The 51 
court may specify by local rule the nearest or most accessible court location where the court 52 
tries that type of case. 53 
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 (c) Any provision of an obligation described in subdivision (b) waiving that 54 
subdivision is void and unenforceable.55 

 
(Language to be added underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  It is unclear whether a tenant can file an action to recover a wrongfully withheld 
security deposit from his or her former landlord in the tenant’s new home county. 
 
This Resolution:  This resolution provides that a former tenant may file an action to recover a 
wrongfully withheld residential rental security deposit in the county in which the former tenant 
now lives. 
 
The Problem:  Section 395, subdivision (b) of the Code of Civil Procedure provides that venue is 
appropriate in the plaintiff’s county of residence in an action arising out of a transaction 
involving “an offer or provision of goods, services, loans or extensions of credit intended 
primarily for personal, family or household use.” There is no case law indicating whether a 
residential tenant’s action to recover a wrongfully withheld security deposit comes within this 
venue provision. 
 
Disputes over security deposits often arise between a former tenant and his or her former 
landlord. Civil Code §1950.5 sets forth a detailed procedure for and strictly limits those 
situations where a landlord can retain all or part of the tenant’s security deposit. The statute also 
provides a penalty for bad faith withholding of a tenant’s deposit. Because the tenant has often 
moved to a different county, it is often difficult and expensive for the tenant to sue the landlord 
in the county where the tenancy was located or where the rental contract was executed.  
Amending the statute to include such disputes within the scope of subdivision (b) would reduce 
these burdens upon tenants who are already at a substantial disadvantage from a landlord who 
wrongfully retains security deposits or other amounts owed to the tenant. This amendment is 
consistent with the clear policy evident in Civil Code §1950.5 which is intended to discourage 
landlords from playing games with a tenant’s security deposit. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, regulation, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, Law Office of Patrick H. 
Fabian, 101 Howard Street, Suite 310, San Francisco, CA 94105, 415.543.5443, 
phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
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COUNTERARGUMENTS 
 
ORANGE COUNTY BAR ASSOCIATION  
 
The proposed amendment, as drafted, not only fails to accomplish the proponent’s goals but 
creates a void regarding proper venue involving disputes arising from the withholding of 
residential security deposits upon termination of leases.  As written, the proposed amendment 
makes actions described in Civil Code section 1950.5 an exception to the venue rules of section 
395(b) alongside actions described in Civil Code sections 1812.10 (retail installment sales) and 
2984.4 (automobile sales financial act).  Both Civil Code sections 1812.10 and 2984.4 which are 
currently included in the exception to section 395(b) contain rules regarding determining proper 
venue for actions arising under these sections.  Civil Code section 1950.5, which this amendment 
proposes adding to the exception in 395(b), does not contain any similar guidance on 
determining venue for claims arising under it.  Therefore, the effect of the proposed change 
would be to remove actions concerning residential security deposits from the general venue rules 
without adding any specific rules to govern these actions – in effect creating a limbo in terms of 
venue for these actions. 
 
Additionally, even if the proposed changes were modified to address these drafting concerns, the 
fundamental principle on which the proposed change rests is flawed.  The venue rules in 
California have been developed with the underlying purpose of ensuring that the defendant in a 
civil action has a right to have a trial held in a county of his residence or in a county with a 
logical connection to the underlying transaction.  See Smith v. Smith, 30 Cal. App. 2d 70, 72 
(1938); Credit Bureau of San Diego, Inc. v. Clark, 98 Cal. App. 2d 479, 480 (1950).  This 
resolution seeks to undermine the valid historic principles on which venue is based by attempting 
to create an exception which would allow any landlord to be hauled into court wherever their 
former tenants may choose to relocate.  This in effect places an unfair burden on landlords who 
will be forced to defend these actions in venues where they have no connection.   
 
Requiring former tenants to bring actions regarding the withholding of security deposits in 
counties either where the lease was entered or where the landlord resides can hardly be seen as 
unfair.  Former tenants, having resided in the county where the lease was entered, presumably 
have connections to that county which will facilitate minimizing the expenses associated with 
bringing an action in a county where the former tenant does not current reside.  Additionally, it is 
the former tenant who has control over where they choose to reside following the termination of 
the lease.  If the former tenant elects to move to a county where jurisdiction against their former 
landlord is not proper they should not be allowed to claim a great unfairness.   
 
Proponents of the proposed amendment claim that this amendment is necessary to deter 
landlords from improperly withholding residential security deposits.  In reality, what the 
proposed amendment does is creates a vehicle by which former tenants, by forcing the landlord 
into an unfair venue, can raise the transactional costs of defending proper withholdings allowed 
by statute, making it financially impractical for landlords to defend their statutory rights. 
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
There is a very appropriate purpose for holding landlord/tenant litigation in the jurisdiction in 
which the unit is located.  If the tenant has chosen to move, so be it.  There is, however, no 
legitimate purpose is burdening the landlord with distant litigation when he or she has rented a 
unit in a specific location. 
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RESOLUTION 07-08-2007 
  
DIGEST  
Disability Access Litigation:  Prior Notice Of Inaccessibility Complaint 
Amends Civil Code section 52 to require prior notice and an opportunity to cure conditions 
which deny property access to disabled individuals.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
Similar to Resolution 03-10-2005, which was approved in principle. 
  
Reasons:  
This resolution amends Civil Code section 52 to require prior notice and an opportunity to cure 
conditions which deny property access to disabled individuals.  This resolution should be 
approved in principle because it would provide property owners or lessees a fair chance to 
improve accessibility and avoid needless litigation. 
 
The purpose of section 52 is to make public property accessible to the disabled.  Unfortunately, 
the section has become a vehicle for “professional disability plaintiffs” to bring numerous 
lawsuits against property owners on the basis of some noncompliance, usually minor, with 
disability access codes.  In fact, some of these plaintiffs intentionally seek out and go to 
properties for the sole purpose of seeing whether or not there are any violations, rather than 
because they have any interest in actually visiting the property.  If there is even the smallest 
deficiency, a lawsuit is filed without the property owner being given a chance to remedy the 
defect. 
 
This resolution would return section 52 to its original intent.  If someone determines there is a 
deficiency, then the property owner would be put on notice of the deficiency, and would then 
have an opportunity to cure the deficiency before a lawsuit for injunctive relief could be filed.  If 
the property owner elects not to cure, then the lawsuit could be filed and the injunction could be 
sought.  Similarly, if the disabled individual truly has suffered any damage, the resolution would 
permit that person to file suit under all circumstances.  That is exactly what Civil Code section 
52 was meant to accomplish. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code Section 52 to read as follows: 
 

§52 1 
(a) Whoever denies, aids or incites a denial, or makes any discrimination or 2 

distinction contrary to Section 51, 51.5, or 51.6, is liable for each and every offense for the 3 
actual damages, and any amount that may be determined by a jury, or a court sitting without 4 
a jury, up to a maximum of three times the amount of actual damage but in no case less than 5 
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four thousand dollars ($4,000), and any attorney’s fees that may be determined by the court 6 
in addition thereto, suffered by any person denied the rights provided in Section 51, 51.5, or 7 
51.6. 8 

(b) Whoever denies the right provided by Section 51.7 or 51.9, or aids, incites or 9 
conspires in that denial, is liable for each and every offense for the actual damages suffered 10 
by any person denied that right and, in addition, the following: 11 

(1) An amount to be determined by a jury, or a court sitting without a jury, for 12 
exemplary damages. 13 

(2) A civil penalty of twenty-five thousand dollars ($25,000) to be awarded to the person 14 
denied the right provided by Section 51.7 in any action brought by the person denied the right, 15 
or by the Attorney General, a district attorney, or a city attorney. 16 

(3) Attorney’s fees as may be determined by the court. 17 
(c) Whenever there is reasonable cause to believe that any person or group of persons is 18 

engaged in conduct of resistance to the full enjoyment of any of the rights described in this 19 
section, and that conduct is of that nature and is intended to deny the full exercise of those 20 
rights, the Attorney General, any district attorney or city attorney, or any person aggrieved by 21 
the conduct may bring a civil action in the appropriate court by filing with it a complaint.  The 22 
complaint shall contain the following: 23 

(1) The signature of the officer, or, in his or her absence, the individual acting on behalf 24 
of the officer, or the signature of the person aggrieved. 25 

(2) The facts pertaining to the conduct. 26 
(3) A request for preventive relief, including an application for a permanent or 27 

temporary injunction, restraining order, or other order against the person or persons responsible 28 
for the conduct, as the complainant deems necessary to ensure the full enjoyment of the rights 29 
described in this section. 30 

(d) Whenever an action has been commenced in any court seeking relief from the denial 31 
of equal protection of the laws under the Fourteenth Amendment to the Constitution of the 32 
United States on account of race, color, religion, sex, national origin, or disability, the Attorney 33 
General or any district attorney or city attorney for or in the name of the people of the State of 34 
California may intervene in the action upon timely application if the Attorney General or any 35 
district attorney or city attorney certifies that the case is of general public importance.  In that 36 
action, the people of the State of California shall be entitled to the same relief as if it had 37 
instituted the action. 38 

(e) Actions brought pursuant to this section are independent of any other actions, 39 
remedies, or procedures that may be available to an aggrieved party pursuant to any other law. 40 

(f) Any person claiming to be aggrieved by an alleged unlawful practice in violation of 41 
Section 51 or 51.7 may also file a verified complaint with the Department of Fair Employment 42 
and Housing pursuant to Section 12948 of the Government Code. 43 

(g) The court shall not award injunctive relief as provided in subsection (c)(3), above, or 44 
attorney’s fees as provided in subsection (a), above, unless at least 60 days prior to filing a 45 
complaint in a court hereunder the plaintiff shall have notified the defendant in writing of 46 
plaintiff’s belief that defendant or defendants have denied plaintiff the rights guaranteed under 47 
Section 51 of this code by failing to provide access to disabled persons as required by any law 48 
with respect to property owned, leased or otherwise occupied and controlled by defendant.  The 49 
notice shall inform the defendant in sufficient detail the nature of the denial of access and that a 50 
complaint may be filed pursuant to this section unless corrective action is taken within 60 days. 51 
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(h) If, after receiving such notice and before a complaint is filed by plaintiff, the 52 
defendant alters, repairs or otherwise modifies the property (or commences such alterations, 53 
repairs or modifications) so that the property is, or will be upon completion of the alterations, 54 
repairs or modifications, in compliance with all existing laws regarding disabled access, the 55 
plaintiff shall not be entitled to obtain injunctive relief as provided in subsection(c)(3), above; 56 
nor shall plaintiff be entitled to an award of attorney’s fees, as provided in subsection (a), above, 57 
on account of causing defendant to make the alterations, repairs or modifications.  Nothing 58 
herein shall be deemed to deny a plaintiff reasonable attorney’s fees if he or she obtains an 59 
award of actual damages, as provided in subsection (a), above. 60 

(i) For any person who has given the notification provided for in paragraph (g) of 61 
this section, the time within which to commence an action pursuant to this section shall be 62 
extended an additional sixty (60) days added to the time within which the action would 63 
otherwise have been required to be commenced. 64 

(gj) This section does not require any construction, alteration, repair, structural or 65 
otherwise, or modification of any sort whatsoever, beyond that construction, alteration, repair, 66 
or modification that is otherwise required by other provisions of law, to any new or existing 67 
establishment, facility, building, improvement, or other structure, nor does this section augment, 68 
restrict, or alter in any way the authority of the State Architect to require construction, 69 
alteration, repair, or modifications that the State Architect otherwise possesses pursuant to other 70 
laws. 71 

(hk) For the purposes of this section, “actual damages” means special and general 72 
damages.  This subdivision is declaratory of existing law.73 

(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT: Bar Association of San Francisco 

STATEMENT OF REASONS 

Existing Law: Under existing law a disabled person may file a complaint against a property 
owner claiming the property is inaccessible without giving the owner any advance notice of the 
complaint.  Even if the owner immediately agrees to alter or repair the property to make it 
accessible, the plaintiff is entitled to attorney’s fees under Section 52(a) of the Civil Code under 
the so-called “catalyst theory.” 

This Resolution: Would require a plaintiff to give the property owner 60 days’ advance notice of 
the claim of inaccessibility in order to qualify for injunctive relief or attorney’s fees regarding 
the claim of inaccessibility.  If the property owner alters or repairs the property (or undertakes 
such alterations and repairs) to bring it into compliance with law before the complaint is filed, 
the plaintiff shall not be entitled to injunctive relief or attorney’s fees with respect to bringing 
about the changes to the property. 

The Problem: A number of disabled persons have become “professional disability plaintiffs,” 
bringing dozens of lawsuit against property owners claiming that the property does not comply 
with existing disability access codes.  See, “Visionary law’s litigious legacy,” Sacramento Bee, 
November 12, 2006.  Often the code violations are minor and require only modest alterations, 
such as building a ramp, widening doors or lowering thresholds.  Upon being sued, the owner 
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often will immediately agree to make all the alterations required and settle the lawsuit.  Under 
the “catalyst theory,” Graham v. DailmlerChrysler Corp. (2004) 34 Cal. 4th 553, the plaintiff will 
be entitled to an award of attorney’s fees even though no judgment in favor of plaintiff is 
entered.  (Under federal law, such as in actions under the Americans with Disabilities Act, fees 
are not allowed under the catalyst theory.  Buckhannon Bd. v. West Virginia D.H.H.R (2001) 532 
U.S. 598.)  Often, the attorney’s fees are the single biggest element of the plaintiff’s recovery, 
and provide a large motivation for defendants to settle quickly even if their property is actually 
accessible, although in technical violation of the very complex accessibility laws. (Note: unlike 
many other discrimination laws, there is no required administrative complaint process in the 
disability access context which allows for inexpensive resolution of claims prior to filing a 
lawsuit.)  A number of judges have recently complained in written opinions about the volume of 
such disability “strike suits.” E.g., Brother v. Miami Hotel Invs. Ltd, 341 F. Supp 2nd  1230, 
1233-4 (S.D. Fla. 2004); Brother v. Tiger Partner, LLC, 331 F. Supp. 2nd 1368, 1375 (M.D. Fla. 
2004); Rodriguez v. Investco, L.L.C., 305 F. Supp. 2d 1278, 1281-2 (M.D. Fla. 2004.)  Even in 
Graham, the California Supreme Court referred to the risk that the catalyst theory will encourage 
“extortionate lawsuits.” 34 Cal. 4th at 575.  In order to avoid this, the Court imposed certain 
criteria for obtaining an award of fees under the catalyst theory and one was that the plaintiff 
“must first reasonably attempt to settle the matter short of litigation.” Id at 577.  The proposed 
amendment to the Civil Code in essence codifies this requirement.   

If the purpose of the law is to make public property accessible to the disabled, giving property 
owners fair notice of violations and an opportunity to make corrections as a way of avoiding 
large attorney’s fee awards would serve the purpose of the law.  The argument that attorney’s fee 
awards are necessary to motivate enforcement of the law is not persuasive.  The notices required 
by the proposed amendment could be prepared by lay persons (including non-profit disability 
access organizations).  If an owner does not agree to comply, then an attorney can become 
involved and a complaint filed.  This would limit lawsuits to cases where the owner is 
recalcitrant or where the owner believes it has a meritorious defense. 

This resolution is identical to Resolution 03-10-05, which was approved in principle.  However, 
no legislative action was taken, in anticipation the remedy would be included in a ballot measure 
in 2006.  The ballot measure did not materialize, and this proposal should be placed back on the 
legislative agenda of the CDCBA.  

IMPACT STATEMENT 

This resolution does not impact any other law, statute or rule. 

AUTHOR AND PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 

RESPONSIBLE FLOOR DELEGATE: John T. Hansen 

 
 



07-09-1 

RESOLUTION 07-09-2007 
 

DIGEST 
Automobile Sales Finance Act: Affidavit of Venue 
Amends Civil Code section 2984.4 to provide that an affidavit of venue may be filed by either 
the plaintiff or the plaintiff’s attorney. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 2984.4 to provide that an affidavit of venue may be 
filed by either the plaintiff or the plaintiff’s attorney.  This resolution should be approved in 
principle because it conforms to the reality that a plaintiff’s attorney, rather than the plaintiff, is 
the one most likely to make a determination of appropriate venue. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 2984.4 to read as follows: 
 

§2984.4 1 
(a) An action on a contract or purchase order under this chapter shall be tried in the 2 

superior court in the county where the contract or purchase order was in fact signed by the 3 
buyer, where the buyer resided at the time the contract or purchase order was entered into, 4 
where the buyer resides at the commencement of the action, or where the motor vehicle 5 
purchased pursuant to the contract or purchase order is permanently garaged. 6 
In any action involving multiple claims, or causes of action, venue shall lie in those courts if 7 
there is at least one claim or cause of action arising from a contract subject to this chapter. 8 

(b) In the superior court designated as the proper court in subdivision (a), the proper 9 
court location for trial of an action under this chapter is the location where the court tries 10 
that type of action that is nearest or most accessible to where the contract, conditional sale 11 
contract, or purchase order was in fact signed by the buyer, where the buyer resided at the 12 
time the contract, conditional sale contract, or purchase order was entered into, where the 13 
buyer resides at the commencement of the action, or where the motor vehicle purchased 14 
pursuant to the contract is permanently garaged.  Otherwise, any location of the superior 15 
court designated as the proper superior court in subdivision (a) is the proper court location 16 
for the trial of the action.  The court may specify by local rule the nearest or most accessible 17 
court location where the court tries that type of case. 18 

(c) In any action subject to this section, concurrently with the filing of the complaint, 19 
the plaintiff or the plaintiff’s attorney shall file an affidavit stating facts showing that the 20 
action has been commenced in a superior court and court location described in this section 21 
as a proper place for the trial of the action.  Those facts may be stated in a verified complaint 22 
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and shall not be stated on information or belief. When that affidavit is filed with the 23 
complaint, a copy shall be served with the summons.  If a plaintiff or the plaintiff’s attorney 24 
fails to file the affidavit or state facts in a verified complaint required by this section, no 25 
further proceedings may occur, but the court shall, upon its own motion or upon motion of 26 
any party, dismiss the action without prejudice.  The court may, on terms that are just, 27 
permit the affidavit to be filed subsequent to the filing of the complaint and a copy of the 28 
affidavit shall be served on the defendant.  The time to answer or otherwise plead shall date 29 
from that service.30 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing law states that the plaintiff bringing an action under the Automobile 
Sales Finance Act must file an affidavit of venue. 
 
This Resolution:  Would specify that the plaintiff or the plaintiff’s attorney shall file the requisite 
affidavit of venue. 
 
The Problem:  One of the purposes behind the affidavit of venue is to prevent forum shopping.  
Where a party is represented by counsel, choice of venue is more likely than not going to be an 
issue that the plaintiff leaves to the discretion of the attorney.  The custom and practice among 
most attorneys who use the Automobile Sales Finance Act on a regular basis is to sign and file an 
affidavit of venue on behalf of their clients. 
 
There is a recent trend to challenge affidavits signed by counsel as ineffective.  Defendants who 
challenge attorney-signed affidavits claim that a strict interpretation of Civil Code section 2984.4 
mandates that the plaintiff be the one to sign the affidavit, not the plaintiff’s attorney.  The result 
is wasted attorney, party and judicial resources on Motions for Summary Judgment and Motions 
to Dismiss where the plaintiff met the underlying intent of the law and where no prejudice had 
inured to the defendant. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lilys D. McCoy; McCoy, Turnage & 
Robertson, APLC; 5469 Kearny Villa Road, Suite 206, San Diego, California 92123; 858-300-
1900 voice; 858-300-1910 fax; LDM@MTRLAW.COM. 
 
RESPONSIBLE FLOOR DELEGATE:  Lilys D. McCoy 
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RESOLUTION 07-10-2007 
 

DIGEST 
Consumers Legal Remedies Act: Affidavit of Venue 
Amends Civil Code section 1780 to provide that an affidavit of venue may be filed by either the 
plaintiff or the plaintiff’s attorney. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Civil Code section 1780 to provide that an affidavit of venue may be 
filed by either the plaintiff or the plaintiff’s attorney.  This resolution should be approved in 
principle because it conforms to the reality that a plaintiff’s attorney, rather than the plaintiff, is 
the one most likely to make a determination of appropriate venue. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 1780 to read as follows: 
 

§1780 1 
(a) Any consumer who suffers any damage as a result of the use or employment by 2 

any person of a method, act, or practice declared to be unlawful by Section 1770 may bring 3 
an action against that person to recover or obtain any of the following: 4 

(1) Actual damages, but in no case shall the total award of damages in a class action 5 
be less than one thousand dollars ($1,000). 6 

(2) An order enjoining the methods, acts, or practices. 7 
(3) Restitution of property. 8 
(4) Punitive damages. 9 
(5) Any other relief that the court deems proper. 10 
(b)(1) Any consumer who is a senior citizen or a disabled person, as defined in 11 

subdivisions (f) and (g) of Section 1761, as part of an action under subdivision (a), may seek 12 
and be awarded, in addition to the remedies specified therein, up to five thousand dollars 13 
($5,000) where the trier of fact does all of the following: 14 

(A) Finds that the consumer has suffered substantial physical, emotional, or 15 
economic damage resulting from the defendant's conduct. 16 

(B) Makes an affirmative finding in regard to one or more of the factors set forth in 17 
subdivision (b) of Section 3345. 18 

(C) Finds that an additional award is appropriate. 19 
(2) Judgment in a class action by senior citizens or disabled persons under 20 

Section 1781 may award each class member that additional award if the trier of fact has 21 
made the foregoing findings. 22 
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(c) An action under subdivision (a) or (b) may be commenced in the county in which 23 
the person against whom it is brought resides, has his or her principal place of business, or is 24 
doing business, or in the county where the transaction or any substantial portion thereof 25 
occurred. 26 
In any action subject to the provisions of this section, concurrently with the filing of the 27 
complaint, the plaintiff or the plaintiff’s attorney shall file an affidavit stating facts showing 28 
that the action has been commenced in a county described in this section as a proper place 29 
for the trial of the action.  If a plaintiff or the plaintiff’s attorney fails to file the affidavit 30 
required by this section, the court shall, upon its own motion or upon motion of any party, 31 
dismiss the action without prejudice. 32 

(d) The court shall award court costs and attorney's fees to a prevailing plaintiff in 33 
litigation filed pursuant to this section. Reasonable attorney's fees may be awarded to a 34 
prevailing defendant upon a finding by the court that the plaintiff's prosecution of the action 35 
was not in good faith.36 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing law states that the plaintiff bringing an action under the Consumers 
Legal Remedies Act must file an affidavit of venue. 
 
This Resolution:  Would specify that the plaintiff or the plaintiff’s attorney shall file the requisite 
affidavit of venue. 
 
The Problem:  One of the purposes behind the affidavit of venue is to prevent forum shopping.  
Where a party is represented by counsel, choice of venue is more likely than not going to be an 
issue that the plaintiff leaves to the discretion of the attorney.  The custom and practice among 
attorneys who use the Consumers Legal Remedies Act on a regular basis is to sign and file an 
affidavit of venue on behalf of their clients. 
 
There is a recent trend to challenge affidavits signed by counsel as ineffective.  Defendants who 
challenge attorney-signed affidavits claim that a strict interpretation of Civil Code section 
1780(c) mandates that the plaintiff be the one to sign the affidavit, not the plaintiff’s attorney.  
The result is wasted attorney, party and judicial resources on Motions for Summary Judgment 
and Motions to Dismiss where the plaintiff met the underlying intent of the law and where no 
prejudice had inured to the defendant. 
 
IMPACT STATEMENT 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Lilys D. McCoy; McCoy, Turnage & 
Robertson, APLC; 5469 Kearny Villa Road, Suite 206, San Diego, California 92123; 858-300-
1900 voice; 858-300-1910 fax; LDM@MTRLAW.COM. 
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RESPONSIBLE FLOOR DELEGATE:  Lilys D. McCoy 
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RESOLUTION 08-01-2007 
 
DIGEST 
Corporate Documents:  Elimination of Substantive Review by the Secretary of State 
Amends Corporation Code sections 109, 110, 202, 401, 912, 1103, 1110, and 1113 and adds 
section 1161 to eliminate substantive review of corporate documents by the Secretary of State. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Corporation Code sections 109, 110, 202, 401, 912, 1103, 1110, and 
1113 and adds Section 1161 to eliminate substantive review of corporate documents by the 
Secretary of State.  This resolution should be disapproved because it would eliminate an 
important function of the Secretary of State that protects the very individuals for whom these 
sections were intended.   
 
This resolution attempts to circumvent the Secretary of State’s “substantive review process” 
which is designed to adequately protect the public.  The resolution should focus on addressing 
the arcane language it contends delays the approval of corporate documents instead of trying to 
limit the scope of review by the Secretary of State.     
 
While there is no similar substantive review requirement of documents filed by California 
limited liability companies, general partnerships, limited partnerships, or limited liability 
partnerships, the legislature has apparently determined that independent substantive review for 
corporations is appropriate due to the more complex structure and benefits afforded 
incorporation status in California. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Corporations Code Sections 109, 110, 202, 401, 912, 1103, 
1110, and 1113 and to add a Section 1161, to read as follows: 
 

§109                                                                                                                                                1 
 (a) Any agreement, certificate or other instrument relating to a domestic or foreign 2 
corporation filed pursuant to this division may be corrected with respect to any misstatement 3 
of fact contained therein, any defect in the execution thereof or any other error or defect 4 
contained therein, by filing a certificate of correction entitled "Certificate of Correction of 5 
____ (insert here the title of the agreement, certificate or other instrument to be corrected 6 
and name(s) of corporation or corporations)"; provided, however, that no such certificate of 7 
correction shall alter the wording of any resolution or written consent which was in fact 8 
adopted by the board or the shareholders or effect a corrected amendment of articles which 9 
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amendment as so corrected would not in all respects have complied with the requirements of 10 
this division at the time of filing of the agreement, certificate, or other instrument being 11 
corrected. 12 
   (b) If the certificate of correction corrects original articles, the certificate of 13 
correction shall be either an officers' certificate or a certificate signed and verified by the 14 
incorporators, or a majority of them.  If the certificate of correction corrects an agreement of 15 
merger or an officers' certificate accompanying an agreement of merger, the certificate of 16 
correction shall be an officers' certificate of the surviving corporation only.  In all other 17 
instances, the certificate of correction shall be either an officer's certificate or a certificate 18 
signed and verified as provided in this division with respect to the agreement, certificate or 19 
other instrument being corrected. 20 
   (c) A certificate of correction shall set forth the following: 21 
   (1) The name or names of the corporation or corporations. 22 
   (2) The date the agreement, certificate or other instrument being corrected was filed. 23 
   (3) The provision in the agreement, certificate or other instrument as corrected and, if 24 
the execution was defective, wherein it was defective. 25 
   (4) If applicable, that the certificate does not alter the wording of any resolution or 26 
written consent which was in fact adopted by the board or the shareholders. 27 
   (d) A provision of the articles, amended articles, restated articles, or certificate of 28 
determination being corrected by a certificate of correction shall be identified in the 29 
certificate of correction in accordance with subdivision (a) of Section 907. 30 
   (e) The filing of the certificate of correction shall not alter the effective time of the 31 
agreement, certificate or instrument being corrected, which shall remain as its original 32 
effective time, and such filing shall not affect any right or liability accrued or incurred 33 
before such filing, except that any right or liability accrued or incurred by reason of the error 34 
or defect being corrected shall be extinguished by such filing if the person having that right 35 
has not detrimentally relied on the original instrument.  36 
   (f) A certificate of correction that conforms to the requirements of this Section 37 
conforms to law for the purposes of Section 110. 38 
 39 
§110                                                                                                                                                40 
 (a) Upon receipt of any instrument by the Secretary of State for filing pursuant to this 41 
division, if it conforms to law, it shall be filed by, and in the office of, the Secretary of State 42 
and the date of filing endorsed thereon.  Except for instruments filed pursuant to Section 43 
1502, the date of filing shall be the date the instrument is received by the Secretary of State 44 
unless withheld from filing for a period of time pursuant to a request by the party submitting 45 
it for filing or unless in the judgment of the Secretary of State the filing is intended to be 46 
coordinated with the filing of some other corporate document which cannot be filed.  The 47 
Secretary of State shall file a document as of any requested future date not more than 90 48 
days after its receipt, including a Saturday, Sunday, or legal holiday, if the document is 49 
received in the Secretary of State' s office at least one business day prior to the requested 50 
date of filing.  An instrument does not fail to conform to law because it is not accompanied 51 
by the full filing fee if the unpaid portion of the fee does not exceed the limits established by 52 
the policy of the Secretary of State for extending credit in these cases. 53 
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   (b) If the Secretary of State determines that an instrument submitted for filing or 54 
otherwise submitted does not conform to law and returns it to the person submitting it, the 55 
instrument may be resubmitted accompanied by a written opinion of the member of the State 56 
Bar of California submitting the instrument, or representing the person submitting it, to the 57 
effect that the specific provision of the instrument objected to by the Secretary of State does 58 
conform to law and stating the points and authorities upon which the opinion is based.  The 59 
Secretary of State shall rely find, with respect to any disputed point of law (other than the 60 
application of Sections 201, 2101, and 2106), upon that addressed in the written opinion in 61 
determining whether that the instrument conforms to law.  The date of filing in that case 62 
shall be the date the instrument is received on resubmission. 63 
   (c) Any instrument filed with respect to a corporation (other than original articles) 64 
may provide that it is to become effective not more than 90 days subsequent to its filing 65 
date.  In case such a delayed effective date is specified, the instrument may be prevented 66 
from becoming effective by a certificate stating that by appropriate corporate action it has 67 
been revoked and is null and void, executed in the same manner as the original instrument 68 
and filed before the specified effective date.  In the case of a merger agreement, the 69 
certificate revoking the earlier filing need only be executed on behalf of one of the 70 
constituent corporations.  If no revocation certificate is filed, the instrument becomes 71 
effective on the date specified.  72 
 73 
§202                                                                                                                                               74 
 The articles of incorporation shall set forth: 75 
   (a) The name of the corporation; provided, however, that in order for the corporation 76 
to be subject to the provisions of this division applicable to a close corporation (Section 77 
158), the name of the corporation must contain the word "corporation", "incorporated" or 78 
"limited" or an abbreviation of one of such words. 79 
   (b) (1) The applicable one of the following statements: 80 
   (i) The purpose of the corporation is to engage in any lawful act or activity for which 81 
a corporation may be organized under the General Corporation Law of California other than 82 
the banking business, the trust company business or the practice of a profession permitted to 83 
be incorporated by the California Corporations Code; or 84 
   (ii) The purpose of the corporation is to engage in the profession of ____ (with the 85 
insertion of a profession permitted to be incorporated by the California Corporations Code) 86 
and any other lawful activities (other than the banking or trust company business) not 87 
prohibited to a corporation engaging in such profession by applicable laws and regulations. 88 
   (2) In case the corporation is a corporation subject to the Banking Law, the articles 89 
shall set forth a statement of purpose which is prescribed in the applicable provision of the 90 
Banking Law. 91 
   (3) In case the corporation is a corporation subject to the Insurance Code as an 92 
insurer, the articles shall additionally state that the business of the corporation is to be an 93 
insurer. 94 
   (4) If the corporation is intended to be a "professional corporation" within the 95 
meaning of the Moscone-Knox Professional Corporation Act (Part 4 (commencing with 96 
Section 13400) of Division 3), the articles shall additionally contain the statement required 97 
by Section 13404. 98 
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  The articles shall not set forth any further or additional statement with respect to the 99 
purposes or powers of the corporation, except by way of limitation or except as expressly 100 
required by any law of this state other than this division or any federal or other statute or 101 
regulation (including the Internal Revenue Code and regulations thereunder as a condition of 102 
acquiring or maintaining a particular status for tax purposes). 103 
   (c) The name and address in this state of the corporation's initial agent for service of 104 
process in accordance with subdivision (b) of Section 1502. 105 
   (d) If the corporation is authorized to issue only one class of shares, the total number 106 
of shares which the corporation is authorized to issue. 107 
   (e) If the corporation is authorized to issue more than one class of shares, or if any 108 
class of shares is to have two or more series: 109 
  (1) The total number of shares of each class the corporation is authorized to issue, 110 
and the total number of shares of each series which the corporation is authorized to issue or 111 
that the board is authorized to fix the number of shares of any such series; 112 
   (2) The designation of each class, and the designation of each series or that the board 113 
may determine the designation of any such series; and 114 
 (3) The rights, preferences, privileges and restrictions granted to or imposed upon the 115 
respective classes or series of shares or the holders thereof, or that the board, within any 116 
limits and restrictions stated, may determine or alter the rights, preferences, privileges and 117 
restrictions granted to or imposed upon any wholly unissued class of shares or any wholly 118 
unissued series of any class of shares.  As to any series the number of shares of which is 119 
authorized to be fixed by the board, the articles may also authorize the board, within the 120 
limits and restrictions stated therein or stated in any resolution or resolutions of the board 121 
originally fixing the number of shares constituting any series, to increase or decrease (but 122 
not below the number of shares of such series then outstanding) the number of shares of any 123 
such series subsequent to the issue of shares of that series.  In case the number of shares of 124 
any series shall be so decreased, the shares constituting such decrease shall resume the status 125 
which they had prior to the adoption of the resolution originally fixing the number of shares 126 
of such series. 127 
   (f) Articles that conform to the requirements of subdivisions (a) through (d) and 128 
paragraphs (1) and (2) of subdivision (e) of this Section conform to law for the purposes of 129 
Section 110 130 
 131 
§401   132 
 (a) Before any corporation issues any shares of any class or series of which the 133 
rights, preferences, privileges, and restrictions, or any of them, or the number of shares 134 
constituting any series or the designation of the series, are not set forth in its articles but are 135 
fixed in a resolution adopted by the board pursuant to authority given by its articles, an 136 
officers' certificate  shall be executed and filed, setting forth:  (1) a copy of the resolution; 137 
(2) the number of shares of the class or series; and (3) that none of the shares of the class or 138 
series has been issued. 139 
   (b) After any certificate of determination has been filed, but before the corporation 140 
issues any shares of the class or series covered thereby, the board may alter or revoke any 141 
right, preference, privilege, or restriction fixed or determined by the resolution set forth 142 
therein by the adoption of another resolution appropriate for that purpose and the execution 143 
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and filing of an officers' certificate setting forth a copy of the resolution, and stating that 144 
none of the shares of the class or the series affected has been issued. 145 
   (c) After any certificate of determination has been filed, the board may, if authorized 146 
in the articles pursuant to subdivision (e) of Section 202, increase or decrease the number of 147 
shares constituting any series, by the adoption of another resolution appropriate for that 148 
purpose and the execution and filing of an officers' certificate setting forth a copy of the 149 
resolution, the number of shares of the series then outstanding and the increase or decrease 150 
in the number of shares constituting the series.  If any certificate of determination has been 151 
incorporated in restated articles filed pursuant to Section 910, the action authorized by this 152 
subdivision may, notwithstanding Section 902, be accomplished by an amendment of the 153 
articles approved by the board alone. 154 
   (d) After shares of a class or series have been issued, the provisions of the resolution 155 
set forth in a certificate of determination may be amended only by the adoption and approval 156 
of an amendment in accordance with Section 902, 903, or 904 and the filing of a certificate 157 
of amendment in accordance with Sections 905 and 908.  Notwithstanding the preceding 158 
sentence, a certificate to increase or decrease the number of shares of a series also may be 159 
filed as permitted by subdivision (c). 160 
   (e) A provision in a certificate of determination being amended pursuant to 161 
subdivision (b), (c), or (d) shall be identified in the amendment in accordance with 162 
subdivision (a) of Section 907. 163 
   (f) If a certificate is filed pursuant to subdivision (c) to decrease the number of shares 164 
of a series to zero, the certificate of determination whereby the series was established is 165 
thereupon no longer in force and the series is no longer an authorized series of the 166 
corporation. 167 
   (g) If the rights, preferences, privileges, and restrictions of the class or series contain 168 
a supermajority vote provision, as defined in subdivision (b) of Section 710, subject to 169 
Section 710, the officers' certificate shall also state that the provision has been approved by 170 
the shareholders in accordance with subdivision (c) of Section 710. 171 
   (h) A certificate that conforms to the requirements of this Section conforms to law 172 
for the purposes of Section 110. 173 
§912                                                                                                                                                174 
 A certificate that conforms to the requirements of this Chapter conforms to law for 175 
the purposes of Section 110. 176 
 177 
§1103                                                                                                                                      178 
 After approval of a merger by the board and any approval of the outstanding shares 179 
(Section 152) required by Chapter 12 (commencing with Section 1200), the surviving 180 
corporation shall file a copy of the agreement of merger with an officers' certificate of each 181 
constituent corporation attached stating the total number of outstanding shares of each class 182 
entitled to vote on the merger, that the principal terms of the agreement in the form attached 183 
were approved by that corporation by a vote of a number of shares of each class which 184 
equaled or exceeded the vote required, specifying each class entitled to vote and the 185 
percentage vote required of each class, or that the merger agreement was entitled to be and 186 
was approved by the board alone under the provisions of Section 1201. If equity securities 187 
of a parent of a constituent corporation are to be issued in the merger, the officers' certificate 188 



08-01-6 

of that constituent corporation shall state either that no vote of the shareholders of the parent 189 
was required or that the required vote was obtained. A certificate that conforms to the 190 
requirements of this Section conforms to law for the purposes of Section 110.  The merger 191 
and any amendment of the articles of the surviving corporation contained in the merger 192 
agreement shall thereupon be effective (subject to subdivision (c) of Section 110 and subject 193 
to the provisions of Section 1108) and the several parties thereto shall be one corporation.  194 
The Secretary of State may certify a copy of the merger agreement separate from the 195 
officers' certificates attached thereto.  196 
 197 
§1110                                                                                                                                       198 
 (a) If a domestic corporation owns all the outstanding shares, or owns less than all 199 
the outstanding shares but at least 90 percent of the outstanding shares of each class, of a 200 
corporation or corporations, domestic or foreign, the merger of the subsidiary corporation or 201 
corporations into the parent corporation or the merger into the subsidiary corporation of the 202 
parent corporation and any other subsidiary corporation or corporations, may be effected by 203 
a resolution or plan of merger adopted and approved by the board of the parent corporation 204 
and the filing of a certificate of ownership as provided in subdivision (e). The resolution or 205 
plan of merger shall provide for the merger and shall provide that the surviving corporation 206 
assumes all the liabilities of each disappearing corporation and shall include any other 207 
provisions required by this section. 208 
   (b) If the parent corporation owns less than all the outstanding shares but at least 90 209 
percent of the outstanding shares of each class of the subsidiary corporation that is a party to 210 
the merger, the resolution or plan of merger also shall set forth the securities, cash, property, 211 
or rights to be issued, paid, delivered, or granted upon surrender of each outstanding share of 212 
the subsidiary corporation not owned by the parent corporation and the entire resolution or 213 
plan of merger as well as the consideration to be received for each share of the subsidiary 214 
corporation not owned by the parent corporation, shall be approved by the board of that 215 
subsidiary corporation. 216 
   (c) If the parent corporation is to be merged into one of its subsidiary corporations, 217 
the resolution or plan of merger also shall provide for the pro rata conversion of the 218 
outstanding shares of the parent corporation into shares of the surviving subsidiary 219 
corporation. In this case, the entire resolution or plan of merger shall be approved by the 220 
board of the surviving subsidiary corporation and, if the merger, but for the operation of this 221 
section, would be a merger reorganization (Section 181) the principal terms of which would 222 
be required to be approved by the outstanding shares (Section 152) of any class of the parent 223 
corporation pursuant to subdivision (d) of Section 1201, the principal terms of the resolution 224 
or plan of merger shall be approved by the outstanding shares (Section 152) of that same 225 
class of the parent corporation. 226 
   (d) In any merger pursuant to this section, the resolution or plan of merger may 227 
provide for the amendment of the articles of the surviving corporation to change its name, 228 
subject to Section 201, regardless of whether the name so adopted is the same as or similar 229 
to that of one of the disappearing corporations. The provision shall establish the wording of 230 
the amendment pursuant to paragraph (2) of subdivision (a) of Section 907 and the 231 
resolution or plan of merger shall not provide for the amendment of the articles of the 232 
surviving corporation other than to change its name. 233 
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   (e) After the required approval or approvals of the resolution or plan of merger, a 234 
certificate of ownership consisting of an officers' certificate of the parent corporation shall 235 
be filed, and a copy thereof for each domestic subsidiary corporation and qualified foreign 236 
disappearing subsidiary corporation which is a party to the merger shall also be filed. The 237 
certificate of ownership shall: 238 
   (1) Identify the parent and subsidiary corporation or corporations. 239 
   (2) Set forth the share ownership by the parent corporation of each subsidiary 240 
corporation as 100 percent of the outstanding shares or as at least 90 percent of the 241 
outstanding shares of each class, as the case may be. 242 
   (3) Set forth the resolution or plan of merger. 243 
   (4) Set forth approval of the resolution or plan of merger by the board of the parent 244 
corporation. 245 
   (5) Set forth other approvals of the resolution or plan of merger as required under 246 
subdivision (b) or (c), if applicable.  A certificate that conforms to the requirements of this 247 
subdivision conforms to law for the purposes of Section 110. 248 
   (f) Upon the filing of the certificate of ownership, the merger shall be effective and 249 
any amendment of the articles of the surviving corporation set forth in the certificate shall be 250 
effective. 251 
   (g) A merger pursuant to this section may be effected if the parent corporation is a 252 
foreign corporation and if at least one subsidiary corporation is a domestic corporation but in 253 
such a case the certificate of ownership prepared as in subdivision (e) or the document 254 
required by subdivision (d) of Section 1108 shall be filed as to each domestic and qualified 255 
foreign subsidiary corporation, but no filing shall be made as to the foreign parent 256 
corporation. No merger into or with a foreign corporation may be effected as provided by 257 
this section unless the laws of the state or place of its incorporation permit that action. 258 
   (h) In the event all of the outstanding shares of a subsidiary domestic corporation 259 
party to a merger effected under this section are not owned by the parent corporation 260 
immediately prior to the merger, the parent corporation shall, at least 20 days before the 261 
effective date of the merger, give notice to each shareholder of such subsidiary corporation 262 
that the merger will become effective on or after a specified date. The notice shall contain a 263 
copy of the resolution or plan of merger and the information required by subdivision (a) of 264 
Section 1301. The notice shall be sent by mail addressed to the shareholder at the address of 265 
the shareholder as it appears on the records of the corporation.  The shareholder shall have 266 
the right to demand payment of cash for the shares of the shareholder pursuant to Chapter 13 267 
(commencing with Section 1300). 268 
   (i) If an agreement of merger is entered into between a parent corporation and one or 269 
more of its subsidiary corporations and the share ownership requirements of subdivision (a) 270 
are met, the agreement of merger may be filed as a plan of merger with a certificate of 271 
ownership in accordance with the requirements of this section, in which case Sections 1101, 272 
1102, 1103, 1200, 1201, and 1202 shall not apply; or the agreement of merger may be filed 273 
pursuant to Section 1103, in which case this section shall not apply. 274 
 275 
§1113                                                                                                                                              276 
 (a) Any one or more corporations may merge with one or more other business 277 
entities (Section 174.5).  One or more domestic corporations (Section 167) not organized 278 
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under this division and one or more foreign corporations (Section 171) may be parties to the 279 
merger. Notwithstanding the provisions of this section, the merger of any number of 280 
corporations with any number of other business entities may be effected only if: 281 
   (1) In a merger in which a domestic corporation not organized under this division or 282 
a domestic other business entity is a party, it is authorized by the laws under which it is 283 
organized to effect the merger. 284 
   (2) In a merger in which a foreign corporation is a party, it is authorized by the laws 285 
under which it is organized to effect the merger. 286 
   (3) In a merger in which a foreign other business entity is a party, it is authorized by 287 
the laws under which it is organized to effect the merger. 288 
   (b) Each corporation and each other party which desires to merge shall approve, and 289 
shall be a party to, an agreement of merger. Other persons, including a parent party (Section 290 
1200), may be parties to the agreement of merger.  The board of each corporation which 291 
desires to merge, and, if required the shareholders, shall approve the agreement of merger. 292 
The agreement of merger shall be approved on behalf of each party by those persons 293 
required to approve the merger by the laws under which it is organized. The agreement of 294 
merger shall state: 295 
   (1) The terms and conditions of the merger. 296 
   (2) The name and place of incorporation or organization of each party to the merger 297 
and the identity of the surviving party. 298 
   (3) The amendments, if any, subject to Sections 900 and 907, to the articles of the 299 
surviving corporation, if applicable, to be effected by the merger. If any amendment changes 300 
the name of the surviving corporation, if applicable, the new name may be, subject to 301 
subdivision (b) of Section 201, the same as or similar to the name of a disappearing party to 302 
the merger. 303 
   (4) The manner of converting the shares of each constituent corporation into shares, 304 
interests, or other securities of the surviving party. If any shares of any constituent 305 
corporation are not to be converted solely into shares, interests or other securities of the 306 
surviving party, the agreement of merger shall state (i) the cash, rights, securities, or other 307 
property which the holders of those shares are to receive in exchange for the shares, which 308 
cash, rights, securities, or other property may be in addition to or in lieu of shares, interests 309 
or other securities of the surviving party, or (ii) that the shares are canceled without 310 
consideration. 311 
   (5) Any other details or provisions required by the laws under which any party to the 312 
merger is organized, including, if a public benefit corporation or a religious corporation is a 313 
party to the merger, Section 6019.1, or, if a mutual benefit corporation is a party to the 314 
merger, Section 8019.1, or, if a consumer cooperative corporation is a party to the merger, 315 
Section 12540.1, or, if a domestic limited partnership is a party to the merger, Section 316 
15678.2 or 15911.12, or, if a domestic partnership is a party to the merger, Section 16911, 317 
or, if a domestic limited liability company is a party to the merger, Section 17551. 318 
   (6) Any other details or provisions as are desired, including, without limitation, a 319 
provision for the payment of cash in lieu of fractional shares or for any other arrangement 320 
with respect thereto consistent with the provisions of Section 407. 321 
   (c) Each share of the same class or series of any constituent corporation (other than 322 
the cancellation of shares held by a party to the merger or its parent, or a wholly owned 323 
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subsidiary of either, in another constituent corporation) shall, unless all shareholders of the 324 
class or series consent and except as provided in Section 407, be treated equally with respect 325 
to any distribution of cash, rights, securities, or other property. Notwithstanding paragraph 326 
(4) of subdivision (b), the unredeemable common shares of a constituent corporation may be 327 
converted only into unredeemable common shares of a surviving corporation or a parent 328 
party (Section 1200) or unredeemable equity securities of a surviving party other than a 329 
corporation if another party to the merger or its parent owns, directly or indirectly, prior to 330 
the merger shares of that corporation representing more than 50 percent of the voting power 331 
of that corporation, unless all of the shareholders of the class consent and except as provided 332 
in Section 407. 333 
   (d) Notwithstanding its prior approval, an agreement of merger may be amended 334 
prior to the filing of the agreement of merger or the certificate of merger, as is applicable, if 335 
the amendment is approved by the board of each constituent corporation and, if the 336 
amendment changes any of the principal terms of the agreement, by the outstanding shares 337 
(Section 152), if required by Chapter 12 (commencing with Section 1200), in the same 338 
manner as the original agreement of merger. If the agreement of merger as so amended and 339 
approved is also approved by each of the other parties to the agreement of merger, the 340 
agreement of merger as so amended shall then constitute the agreement of merger. 341 
   (e) The board of a constituent corporation may, in its discretion, abandon a merger, 342 
subject to the contractual rights, if any, of third parties, including other parties to the 343 
agreement of merger, without further approval by the outstanding shares (Section 152), at 344 
any time before the merger is effective. 345 
   (f) Each constituent corporation shall sign the agreement of merger by its 346 
chairperson of the board, president or a vice president and also by its secretary or an 347 
assistant secretary acting on behalf of their respective corporations. 348 
   (g) (1) If the surviving party is a corporation or a foreign corporation, or if a public 349 
benefit corporation (Section 5060), a mutual benefit corporation (Section 5059), a religious 350 
corporation (Section 5061), or a corporation organized under the Consumer Cooperative 351 
Corporation Law (Section 12200) is a party to the merger, after required approvals of the 352 
merger by each constituent corporation through approval of the board (Section 151) and any 353 
approval of the outstanding shares (Section 152) required by Chapter 12 (commencing with 354 
Section 1200) and by the other parties to the merger, the surviving party shall file a copy of 355 
the agreement of merger with an officers' certificate of each constituent domestic and 356 
foreign corporation attached stating the total number of outstanding shares or membership 357 
interests of each class entitled to vote on the merger (and identifying any other person or 358 
persons whose approval is required), that the agreement of merger in the form attached or its 359 
principal terms, as required, were approved by that corporation by a vote of a number of 360 
shares or membership interests of each class that equaled or exceeded the vote required, 361 
specifying each class entitled to vote and the percentage vote required of each class and, if 362 
applicable, by that other person or persons whose approval is required, or that the merger 363 
agreement was entitled to be and was approved by the board alone (as provided in Section 364 
1201, in the case of corporations subject to that section). If equity securities of a parent party 365 
(Section 1200) are to be issued in the merger, the officers' certificate of that controlled party 366 
shall state either that no vote of the shareholders of the parent party was required or that the 367 
required vote was obtained. In lieu of an officers' certificate, a certificate of merger, on a 368 
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form prescribed by the Secretary of State, shall be filed for each constituent other business 369 
entity. The certificate of merger shall be executed and acknowledged by each domestic 370 
constituent limited liability company by all managers of the limited liability company 371 
(unless a lesser number is specified in its articles of organization or operating agreement) 372 
and by each domestic constituent limited partnership by all general partners (unless a lesser 373 
number is provided in its certificate of limited partnership or partnership agreement) and by 374 
each domestic constituent general partnership by two partners (unless a lesser number is 375 
provided in its partnership agreement) and by each foreign constituent limited liability 376 
company by one or more managers and by each foreign constituent general partnership or 377 
foreign constituent limited partnership by one or more general partners, and by each 378 
constituent reciprocal insurer by the chairperson of the board, president, or vice president, 379 
and by the secretary or assistant secretary, or, if a constituent reciprocal insurer has not 380 
appointed those officers, by the chairperson of the board, president, or vice president, and by 381 
the secretary or assistant secretary of the constituent reciprocal insurer's attorney-in-fact, and 382 
by each other party to the merger by those persons required or authorized to execute the 383 
certificate of merger by the laws under which that party is organized, specifying for that 384 
party the provision of law or other basis for the authority of the signing persons. The 385 
certificate of merger shall set forth, if a vote of the shareholders, members, partners, or other 386 
holders of interests of the constituent other business entity was required, a statement setting 387 
forth the total number of outstanding interests of each class entitled to vote on the merger 388 
and that the agreement of merger in the form attached or its principal terms, as required, 389 
were approved by a vote of the number of interests of each class that equaled or exceeded 390 
the vote required, specifying each class entitled to vote and the percentage vote required of 391 
each class, and any other information required to be set forth under the laws under which the 392 
constituent other business entity is organized, including, if a domestic limited partnership is 393 
a party to the merger, subdivision (a) of Section 15678.4 or subdivision (a) of Section 394 
15911.14, if a domestic partnership is a party to the merger, subdivision (b) of Section 395 
16915, and, if a domestic limited liability company is a party to the merger, subdivision (a) 396 
of Section 17552.  The certificate of merger for each constituent foreign other business 397 
entity, if any, shall also set forth the statutory or other basis under which that foreign other 398 
business entity is authorized by the laws under which it is organized to effect the merger. 399 
The merger and any amendment of the articles of the surviving corporation, if applicable, 400 
contained in the agreement of merger shall be effective upon filing of the agreement of 401 
merger with an officer's certificate of each constituent domestic and foreign corporation and 402 
a certificate of merger for each constituent other business entity, subject to subdivision (c) of 403 
Section 110 and subject to the provisions of subdivision (j), and the several parties thereto 404 
shall be one entity. If a domestic reciprocal insurer organized after 1974 to provide medical 405 
malpractice insurance is a party to the merger, the agreement of merger or certificate of 406 
merger shall not be filed until there has been filed the certificate issued by the Insurance 407 
Commissioner approving the merger pursuant to Section 1555 of the Insurance Code. The 408 
Secretary of State may certify a copy of the agreement of merger separate from the officers' 409 
certificates and certificates of merger attached thereto. 410 
   (2) If the surviving entity is an other business entity, and no public benefit 411 
corporation (Section 5060), mutual benefit corporation (Section 5059), religious corporation 412 
(Section 5061), or corporation organized under the Consumer Cooperative Corporation Law 413 
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(Section 12200) is a party to the merger, after required approvals of the merger by each 414 
constituent corporation through approval of the board (Section 151) and any approval of the 415 
outstanding shares (Section 152) required by Chapter 12 (commencing with Section 1200) 416 
and by the other parties to the merger, the parties to the merger shall file a certificate of 417 
merger in the office of, and on a form prescribed by, the Secretary of State. The certificate 418 
of merger shall be executed and acknowledged by each constituent domestic and foreign 419 
corporation by its chairperson of the board, president or a vice president and also by its 420 
secretary or an assistant secretary and by each domestic constituent limited liability 421 
company by all managers of the limited liability company (unless a lesser number is 422 
specified in its articles of organization or operating agreement) and by each domestic 423 
constituent limited partnership by all general partners (unless a lesser number is provided in 424 
its certificate of limited partnership or partnership agreement) and by each domestic 425 
constituent general partnership by two partners (unless a lesser number is provided in its 426 
partnership agreement) and by each foreign constituent limited liability company by one or 427 
more managers and by each foreign constituent general partnership or foreign constituent 428 
limited partnership by one or more general partners, and by each constituent reciprocal 429 
insurer by the chairperson of the board, president, or vice president, and by the secretary or 430 
assistant secretary, or, if a constituent reciprocal insurer has not appointed those officers, by 431 
the chairperson of the board, president, or vice president, and by the secretary or assistant 432 
secretary of the constituent reciprocal insurer's attorney-in-fact. The certificate of merger 433 
shall be signed by each other party to the merger by those persons required or authorized to 434 
execute the certificate of merger by the laws under which that party is organized, specifying 435 
for that party the provision of law or other basis for the authority of the signing persons. The 436 
certificate of merger shall set forth all of the following: 437 
   (A) The name, place of incorporation or organization, and the Secretary of State's file 438 
number, if any, of each party to the merger, separately identifying the disappearing parties 439 
and the surviving party. 440 
   (B) If the approval of the outstanding shares of a constituent corporation was 441 
required by Chapter 12 (commencing with Section 1200), a statement setting forth the total 442 
number of outstanding shares of each class entitled to vote on the merger and that the 443 
principal terms of the agreement of merger were approved by a vote of the number of shares 444 
of each class entitled to vote and the percentage vote required of each class. 445 
   (C) The future effective date or time, not more than 90 days subsequent to the date of 446 
filing of the merger, if the merger is not to be effective upon the filing of the certificate of 447 
merger with the office of the Secretary of State. 448 
   (D) A statement, by each party to the merger which is a domestic corporation not 449 
organized under this division, a foreign corporation, or an other business entity, of the 450 
statutory or other basis under which that party is authorized by the laws under which it is 451 
organized to effect the merger. 452 
   (E) Any other information required to be stated in the certificate of merger by the 453 
laws under which each party to the merger is organized, including, if a domestic limited 454 
liability company is a party to the merger, subdivision (a) of Section 17552, if a domestic 455 
partnership is a party to the merger, subdivision (b) of Section 16915, and, if a domestic 456 
limited partnership is a party to the merger, subdivision (a) of Section 15678.4 or 457 
subdivision (a) of Section 15911.14. 458 
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   (F) Any other details or provisions that may be desired. 459 
 Unless a future effective date or time is provided in a certificate of merger, in which 460 
event the merger shall be effective at that future effective date or time, a merger shall be 461 
effective upon the filing of the certificate of merger in the office of the Secretary of State 462 
and the several parties thereto shall be one entity. The surviving other business entity shall 463 
keep a copy of the agreement of merger at its principal place of business which, for purposes 464 
of this subdivision, shall be the office referred to in Section 17057 if a domestic limited 465 
liability company, at the business address specified in paragraph (5) of subdivision (a) of 466 
Section 17552 if a foreign limited liability company, at the office referred to in subdivision 467 
(a) of Section 16403 if a domestic general partnership, at the business address specified in 468 
subdivision (f) of Section 16911 if a foreign partnership, at the office referred to in 469 
subdivision (a) of Section 15614 or in subdivision (a) of Section 15901.14 if a domestic 470 
limited partnership, or at the business address specified in paragraph (5) of subdivision (a) of 471 
Section 15678.4 or paragraph (3) of subdivision (a) of Section 15909.02 if a foreign limited 472 
partnership. Upon the request of a holder of equity securities of a party to the merger, a 473 
person with authority to do so on behalf of the surviving other business entity shall promptly 474 
deliver to that holder, a copy of the agreement of merger. A waiver by that holder of the 475 
rights provided in the foregoing sentence shall be unenforceable. If a domestic reciprocal 476 
insurer organized after 1974 to provide medical malpractice insurance is a party to the 477 
merger the agreement of merger or certificate of merger shall not be filed until there has 478 
been filed the certificate issued by the Insurance Commissioner approving the merger in 479 
accordance with Section 1555 of the Insurance Code. 480 
   (h) (1) A copy of an agreement of merger certified on or after the effective date by an 481 
official having custody thereof has the same force in evidence as the original and, except as 482 
against the state, is conclusive evidence of the performance of all conditions precedent to the 483 
merger, the existence on the effective date of the surviving party to the merger and the 484 
performance of the conditions necessary to the adoption of any amendment to the articles, if 485 
applicable, contained in the agreement of merger. 486 
   (2) For all purposes for a merger in which the surviving entity is a domestic other 487 
business entity and the filing of a certificate of merger is required by paragraph (2) of 488 
subdivision (g), a copy of the certificate of merger duly certified by the Secretary of State is 489 
conclusive evidence of the merger of the constituent corporations, either by themselves or 490 
together with the other parties to the merger, into the surviving other business entity. 491 
   (i) (1) Upon a merger pursuant to this section, the separate existences of the 492 
disappearing parties to the merger cease and the surviving party to the merger shall succeed, 493 
without other transfer, to all the rights and property of each of the disappearing parties to the 494 
merger and shall be subject to all the debts and liabilities of each in the same manner as if 495 
the surviving party to the merger had itself incurred them. 496 
   (2) All rights of creditors and all liens upon the property of each of the constituent 497 
corporations and other parties to the merger shall be preserved unimpaired, provided that 498 
those liens upon property of a disappearing party shall be limited to the property affected 499 
thereby immediately prior to the time the merger is effective. 500 
   (3) Any action or proceeding pending by or against any disappearing corporation or 501 
disappearing party to the merger may be prosecuted to judgment, which shall bind the 502 
surviving party, or the surviving party may be proceeded against or substituted in its place.  503 
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   (4) If a limited partnership or a general partnership is a party to the merger, nothing 504 
in this section is intended to affect the liability a general partner of a disappearing limited 505 
partnership or general partnership may have in connection with the debts and liabilities of 506 
the disappearing limited partnership or general partnership existing prior to the time the 507 
merger is effective. 508 
   (j) (1) The merger of domestic corporations with foreign corporations or foreign 509 
other business entities in a merger in which one or more other business entities is a party 510 
shall comply with subdivision (a) and this subdivision. 511 
   (2) If the surviving party is a domestic corporation or domestic other business entity, 512 
the merger proceedings with respect to that party and any domestic disappearing corporation 513 
shall conform to the provisions of this section.  If the surviving party is a foreign corporation 514 
or foreign other business entity, then, subject to the requirements of subdivision (c), and of 515 
Section 407 and Chapter 12 (commencing with Section 1200) and Chapter 13 (commencing 516 
with Section 1300), and, if applicable, corresponding provisions of the Nonprofit 517 
Corporation Law or the Consumer Cooperative Corporation Law, with respect to any 518 
domestic constituent corporations, Chapter 13 (commencing with Section 17600) of Title 519 
2.5 with respect to any domestic constituent limited liability companies, Article 6 520 
(commencing with Section 16601) of Chapter 5 of Title 2 with respect to any domestic 521 
constituent general partnerships, and Article 7.6 (commencing with Section 15679.1) of 522 
Chapter 3, and Article 11.5 (commencing with Section 15911.20) of Chapter 5.5 of Title 2 523 
with respect to any domestic constituent limited partnerships, the merger proceedings may 524 
be in accordance with the laws of the state or place of incorporation or organization of the 525 
surviving party. 526 
   (3) If the surviving party is a domestic corporation or domestic other business entity, 527 
the certificate of merger or the agreement of merger with attachments shall be filed as 528 
provided in subdivision (g) and thereupon, subject to subdivision (c) of Section 110 or 529 
paragraph (2) of subdivision (g), as is applicable, the merger shall be effective as to each 530 
domestic constituent corporation and domestic constituent other business entity. 531 
   (4) If the surviving party is a foreign corporation or foreign other business entity, the 532 
merger shall become effective in accordance with the law of the jurisdiction in which the 533 
surviving party is organized, but, except as provided in paragraph (5), the merger shall be 534 
effective as to any domestic disappearing corporation as of the time of effectiveness in the 535 
foreign jurisdiction upon the filing in this state of a copy of the agreement of merger with an 536 
officers' certificate of each constituent foreign and domestic corporation and a certificate of 537 
merger of each constituent other business entity attached, which officers' certificates and 538 
certificates of merger shall conform to the requirements of paragraph (1) of subdivision (g). 539 
If one or more domestic other business entities is a disappearing party in a merger pursuant 540 
to this subdivision in which a foreign other business entity is the surviving entity, a 541 
certificate of merger required by the laws under which that domestic other business entity is 542 
organized, including subdivision (a) of Section 15678.4, subdivision (a) of Section 543 
15911.14, subdivision (b) of Section 16915, or subdivision (a) of Section 17552, as is 544 
applicable, shall also be filed at the same time as the filing of the agreement of merger. 545 
   (5) If the date of the filing in this state pursuant to this subdivision is more than six 546 
months after the time of the effectiveness in the foreign jurisdiction, or if the powers of a 547 
domestic disappearing corporation are suspended at the time of effectiveness in the foreign 548 
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jurisdiction, the merger shall be effective as to the domestic disappearing corporation as of 549 
the date of filing in this state. 550 
   6) In a merger described in paragraph (3) or (4), each foreign disappearing 551 
corporation that is qualified for the transaction of intrastate business shall by virtue of the 552 
filing pursuant to this subdivision, subject to subdivision (c) of Section 110, automatically 553 
surrender its right to transact intrastate business in this state. The filing of the agreement of 554 
merger or certificate of merger, as is applicable, pursuant to this subdivision, by a 555 
disappearing foreign other business entity registered for the transaction of intrastate business 556 
in this state shall, by virtue of that filing, subject to subdivision (c) of Section 110, 557 
automatically cancels the registration for that foreign other business entity, without the 558 
necessity of the filing of a certificate of cancellation. 559 
 (k)  A certificate that conforms to the requirements of this Section conforms to law 560 
for the purposes of Section 110. 561 
 562 
§1161                                                                                                                                       563 
 A certificate of conversion that conforms to the requirements of this Chapter 564 
conforms to law for the purposes of Section 110.565 

 
(Proposed new language underlined; language to be deleted stricken). 

 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  California is one of less than a handful of states that still applies a “Substantive 
Review” standard prior to accepting corporate documents for filing. Generally these documents 
are filed in connection with funding transactions (such as Venture Capital investments in 
California businesses) and mergers or acquisitions.   
 
This Resolution: The proposed amendments would eliminate the substantive review process, and 
in one instance (Section 110) would require that the Secretary of State’s office rely on an opinion 
of counsel, when submitted, concerning complex or idiosyncratic legal issues.  
 
The Problem:  Companies, and their counsel spend weeks, even months crafting an agreement 
involving a California corporation.  And then the documents are submitted to the Secretary of 
State for filing.  And the deal stops because of unwanted, and often arcane, unpredictable 
changes inserted by the Secretary of State’s office under the aegis of a “substantive review”.   
 
Substantive review of corporate filings by the Secretary of State should be eliminated because: 
  
- substantive review  is expensive and diverts scarce resources that can be put to better use, such 
as education; 
- the securities laws adequately protect those investors who require protection, rendering 
substantive review redundant at best; 



08-01-15 

- the standard for substantive review is not fairness or investor protection but conformance with 
specific language of the Corporations Code, no matter how technical and no matter how 
material; 
- the experience of states that do not perform substantive review, which is most if not all of 
them, does not demonstrate a need for substantive review; 
- there is no comparable substantive review of the operating agreements of California limited 
liability companies; 
- there is no comparable substantive review of the partnership agreements of California general 
partnerships, limited partnerships, and limited liability partnerships; 
- there is no comparable review of the trust agreements of California business trusts; 
- there is no comparable review of the shareholder agreements of California statutory close 
corporations; 
- even with the expensive expedited filing procedures, the substantive review results in delays in 
closing major transactions, often for trivial reasons; 
- California lawyers are often embarrassed in front of the their clients when articles are rejected;  
- substantive review discourages California attorneys from recommending incorporation in 
California, thereby thwarting many public policy choices reflected in the articles, and negatively 
impacting the economy; 
- shareholders have the same legal remedies as partners of partnerships, members of limited 
liability companies, beneficiaries of business trusts, and shareholders of statutory close 
corporations if the articles violate material provisions of the Corporations Code. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Nelson D. Crandall, Enterprise Law Group, 
Inc. 4400 Bohannon Dr., Suite 280, Menlo Park, CA 94025-1041, 650-462-4700, 
NCrandall@EnterpriseLaw.com; Nina Yablok, 1313 N. Milpitas Blvd. Suite 155, Milpitas, CA 
95035, 408-955-9100, nina@buslaw.com.  
 
RESPONSIBLE FLOOR DELEGATES: Nelson D. Crandall and Nina Yablok 
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RESOLUTION 08-02-2007 
 
DIGEST 
Trade Secrets:  Preemption of Certain Causes of Action 
Amends California Civil Code section 3426.7 to establish that the trade secrets statute preempts 
certain tort and statutory causes of action based on the same operative facts.   
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends California Civil Code section 3426.7 to establish that the trade secrets 
statute preempts certain tort and statutory causes of action based on the same operative facts.   
This resolution should be disapproved because it restricts the claims and remedies available to 
plaintiffs beyond those provided by the Uniform Trade Secrets Act (“UTSA”).   
 
It is not uncommon for a plaintiff to plead and pursue alternative claims based on the same set of 
facts.  For example, the same operative facts that support a statutory claim for misappropriation 
of trade secrets may also support tort claims such as interference with contract or prospective 
economic advantage and/or statutory claims for copyright infringement and unfair competition.  
These causes of action, though based on the same operative facts, address different wrongs and 
provide different remedies than the UTSA.   No reason is given as to why plaintiffs asserting 
claims under the UTSA should be treated differently by being restricted regarding the claims and 
remedies they can pursue.   
 
Finally, contrary to the Statement of Reasons in support of this resolution, reported California 
appellate decisions do exist that allow a plaintiff to pursue UTSA claims as well as other tort 
and/or statutory claims based on the same operative facts.  (See, e.g., ReadyLink Healthcare v. 
Cotton (2005) 126 Cal.App.4th 1006; Advanced Modular Sputtering, Inc. v. Superior Court 
(2005) 132 Cal.App.4th 826.)   
 
TEXT OF RESOLUTION 
 
RESOLVED that the California Conference of Bar Associations recommends that legislation be 
sponsored to amend Cal. Civ. Code  § 3426.7 to read as follows: 

 
§3426.7 1 
 (a)  Except as otherwise expressly provided, this title does not supersede any      2 
statute relating to misappropriation of a trade secret, or any statute otherwise regulating 3 
trade secrets. 4 
 (b)  This title does not affect (1) contractual remedies, whether or not based upon 5 
misappropriation of a trade secret, (2) other civil remedies that are not based upon     6 
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misappropriation of a trade secret, or (3) criminal remedies, whether or not based upon 7 
misappropriation of a trade secret. 8 
 (c)  This title displaces all common law and statutory tort claims which are based on 9 
the same operative facts supporting the alleged misappropriation of trade secrets under this 10 
title. 11 
  (d)  This title does not affect the disclosure of a record by a state or local agency 12 
under the California Public Records Act (Chapter 3.5 (commencing with Section 6250) of 13 
Division 7 of Title 1 of the Government Code).  Any determination as to whether the 14 
disclosure of a record under the California Public Records Act constitutes a 15 
misappropriation of a trade secret and the rights and remedies with respect thereto shall be 16 
made pursuant to the law in effect before the operative date of this title.17 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  The trade secrets statute states which causes of action it does not displace or 
preempt, such as contract actions, but it does not affirmatively identify which causes of action it 
does preempt.  Its syntax is awkward. 
  
This Resolution:  The proposed amendment to Cal. Civ. Code § 3426.7 would add an affirmative 
statement regarding the causes of action that the trade secrets statute preempts.   In particular, 
tort claims such as unfair competition would now clearly be preempted if based on the same 
common nucleus of facts that support the statutory trade secrets claim. 
 
The Problem:   California adopted the Uniform Trade Secret Act (UTSA) into law in 1984, but 
made amendments to the uniform code provisions regarding which other claims were to be 
displaced by the new trade secrets law.   The statute as enacted implies that non-contract claims 
are pre-empted by the statute, but makes only a vague reference to other claims which are “not 
affect[ed].”     
 
No California appellate court has issued a published decision on this point.  California trial 
courts, federal courts, and other states’ courts construing either California law or similar 
provisions in other states’ laws have addressed the issue.  With rare exception, they have 
concluded that the statute pre-empts tort claims based upon the same nucleus of facts as the 
misappropriation of trade secrets claim. See, eg., Softchoice Corp. v. En Pointe Technologies, 
Inc., 2006 WL 3350798 (Cal.Superior, Rosenberg, J.); Samsung Electronics America, Inc. v. 
Konica Minolta Printing Solutions USA, Inc., 2006 WL 3012875 (Cal.Superior, Didier, J.); 
Convolve, Inc., v. Compaq Computer Corp. (S.D.N.Y.2006) 2006 U.S. Dist. LEXIS 69425 1, 9 
[applying California UTSA]; Ernest Paper Products, Inc. v. Mobil Chemical Co., Inc., 
(C.D.Cal.1997) 1997 U.S. Dist. LEXIS 21781 1, 8-9 (Baird, J.).  The UTSA invites courts to 
look to opinions construing the act in other jurisdictions. (Civ.C. § 3426.8).  Other states have 
uniformly reached the same conclusion, again with rare exception.  See, eg., Mortgage 
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Specialists, Inc. v. Davey (N.H.2006) 904 A.2d 652, 663; Bliss Clearing Niagara, Inc. v. 
Midwest Brake Bond Co. (W.D.Mich.2003) 270 F.Supp.2d 943, 948; but see, Burbank Grease 
Services, LLC v. Sokolowski (Wis.2006) 717 N.W.2d 781 (no preemption based on narrow 
construction of Wisconsin statute).  The comment to the model UTSA of the Uniform Law 
Commissioners refers to preemption of any claims alleging competitively significant secret 
information.   
 
Absent clarification by the Legislature, however, uncertainty remains as to the viability of many 
causes of action pled in trade secrets cases.  In view of the uniformity of those courts which have 
addressed the issue in finding such preemption, we should not wait for other jurisdictions or for 
California appellate courts to resolve this issue of California law.  Nor should parties and the 
courts continue to waste resources litigating the issue of whether tort claims are pre-empted by 
the trade secret statute.     
 
IMPACT STATEMENT:   
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Stuart P. Jasper, Jasper & Jasper, P.C., 
Newport Gateway Towers, 19800 MacArthur Blvd., Ste. 860, Irvine, CA. 92612, phone (949) 
756-1560; fax (949) 756-2251; sjasper@tradesecretslegal.com.; John B. Sganga, Jr., 2040 Main 
Street, 14th Floor, Irvine, CA 92614, phone (949) 760-0404; fax (949) 760-9502; 
john.sganga@kmob.com 
 
RESPONSIBLE FLOOR DELEGATE: John B. Sganga, Jr. 
 
COUNTERARGUMENT 
 
SANTA CLARA COUNTY BAR ASSOCIATION 
 
This resolution should not be adopted.  It would eliminate all tort claims “based on the same 
operative facts” as those supporting a misappropriation of trade secrets cause of action.  This is 
not a desirable result.  In addition to a claim for misappropriation of trade secrets, the same 
operative facts may also give rise to other tort claims such as interference with contract or 
prospective economic advantage, copyright infringement,  and unfair competition.  For instance, 
the creator of computer code may have both a claim for misappropriation of trade secrets as to 
some elements of the code and a claim for copyright infringement as to other elements. 
 
Moreover, other common law and statutory torts provide additional and/or different remedies 
than those provided under sections 3426.2 and 3426.3 of the Uniform Trade Secrets Act.  For 
example, in addition to actual damages and disgorgement, a plaintiff should be allowed to seek 
future lost profits and punitive damages that are not limited by section 3426.3 (c) to twice the 
compensatory award.  In the case of copyright infringement, a plaintiff should not be prohibited 
from seeking statutory damages under the federal Copyright Act.  Although a plaintiff should not 
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be entitled to recover more than once for particular damages, it is not unusual or inappropriate 
for a defendant’s actions to give rise to multiple causes of action with alternative remedies.   
 
This resolution would cause section 3426.7 to be internally inconsistent.  Subsection (a) of 
section 3426.7 states that the title of which section 3426.7 is a part “does not supersede” any 
other statute regulating trade secrets, but subsection (c), which would be inserted by the proposed 
amendment, states that the title displaces statutory tort claims, which would appear to include 
tort claims based on statutes regulating trade secrets. 
 
The Santa Clara County Bar Association delegation urges a no vote on Resolution 08-02-07. 
 



09-01-1 

RESOLUTION 09-01-2007 
 
DIGEST 
Judicial Ethics: Ex Parte Communications 
Amends Code of Judicial Ethics Canon 3(B) to require courts to disclose written ex parte 
communications by providing all interested parties with copies of correspondence.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of the California Bar Association recommends 
that the Judicial Council amend the Code of Judicial Ethics, Canon 3B, to read as follows: 
 

Canon 3(B) 1 
(1) A judge shall hear and decide all matters assigned to the judge except those in 2 

which he or she is disqualified.  3 
(2) A judge shall be faithful to the law* regardless of partisan interests, public 4 

clamor, or fear of criticism, and shall maintain professional competence in the law.*  5 
(3) A judge shall require* order and decorum in proceedings before the judge.  6 
(4) A judge shall be patient, dignified, and courteous to litigants, jurors, witnesses, 7 

lawyers, and others with whom the judge deals in an official capacity, and shall require* 8 
similar conduct of lawyers and of all court staff and personnel* under the judge's direction 9 
and control.  10 

(5) A judge shall perform judicial duties without bias or prejudice. A judge shall not, 11 
in the performance of judicial duties, engage in speech, gestures, or other conduct that would 12 
reasonably be perceived as (1) bias or prejudice, including but not limited to bias or 13 
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation, 14 
or socioeconomic status, or (2) sexual harassment.  15 

(6) A judge shall require* lawyers in proceedings before the judge to refrain from 16 
manifesting, by words or conduct, bias or prejudice based upon race, sex, religion, national 17 
origin, disability, age, sexual orientation, or socioeconomic status against parties, witnesses, 18 
counsel, or others. This Canon does not preclude legitimate advocacy when race, sex, 19 
religion, national origin, disability, age, sexual orientation, socioeconomic status or other 20 
similar factors are issues in the proceeding.  21 

(7) A judge shall accord to every person who has a legal interest in a proceeding, or 22 
that person's lawyer, full right to be heard according to law.* A judge shall not initiate, 23 
permit, or consider ex parte communications, or consider other communications made to the 24 
judge outside the presence of the parties concerning a pending or impending proceeding, 25 
except as follows:  26 

(a) A judge may obtain the advice of a disinterested expert on the law* applicable to 27 
a proceeding before the judge if the judge gives notice to the parties of the person consulted 28 
and the substance of the advice, and affords the parties reasonable opportunity to respond.  29 

(b) A judge may consult with court personnel* whose function is to aid the judge in 30 
carrying out the judge's adjudicative responsibilities or with other judges.  31 

(c) A judge may, with the consent of the parties, confer separately with the parties 32 
and their lawyers in an effort to mediate or settle matters pending before the judge.  33 
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(d) A judge may initiate ex parte communications, where circumstances require, for 34 
scheduling, administrative purposes, or emergencies that do not deal with substantive 35 
matters provided:  36 

(i) the judge reasonably believes that no party will gain a procedural or tactical 37 
advantage as a result of the ex parte communication, and  38 

(ii) the judge makes provision promptly to notify all other parties of the substance of 39 
the ex parte communication and allows an opportunity to respond.  40 

(e) A judge may initiate or consider any written ex parte communication when 41 
expressly authorized by law* to do so, or when counsel has complied with Rule 5-300(B)(4) 42 
of the California Rules of Professional Conduct.  The court’s communication shall be sent to 43 
all interested parties or their counsel. 44 

(8) A judge shall dispose of all judicial matters fairly, promptly, and efficiently. 45 
(9) A judge shall not make any public comment about a pending or impending 46 

proceeding in any court, and shall not make any nonpublic comment that might substantially 47 
interfere with a fair trial or hearing. The judge shall require* similar abstention on the part of 48 
court personnel* subject to the judge's direction and control. This Canon does not prohibit 49 
judges from making statements in the course of their official duties or from explaining for 50 
public information the procedures of the court, and does not apply to proceedings in which 51 
the judge is a litigant in a personal capacity. Other than cases in which the judge has 52 
personally participated, this Canon does not prohibit judges from discussing in legal 53 
education programs and materials, cases and issues pending in appellate courts. This 54 
educational exemption does not apply to cases over which the judge has presided or to 55 
comments or discussions that might interfere with a fair hearing of the case.  56 

(10) A judge shall not commend or criticize jurors for their verdict other than in a 57 
court order or opinion in a proceeding, but may express appreciation to jurors for their 58 
service to the judicial system and the community.  59 

(11) A judge shall not disclose or use, for any purpose unrelated to judicial duties, 60 
nonpublic information* acquired in a judicial capacity.61 

 
(Proposed new language underlined; language to be deleted stricken.) 

PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Permits ex parte contact with a judicial officer when explicitly authorized by the 
law.   
 
This Resolution:  Would clarify when ex parte contact is permitted and resolve a conflict 
between the Code of Judicial Ethics and the Rules of Professional Conduct.   
 
The Problem:  There is an apparent conflict between Canon 3B(7)(e) of the Code of Judicial 
Ethics and Rule 5-300(B)(4) of the Rules of Professional Conduct regarding whether a court can 
properly respond to an ex parte communication that complies with Rule 5-300(B)(4).  
 
In his book, entitled California Judicial Conduct Handbook, David M. Rothman identifies the 
“apparent” conflict in the law.  On the one hand, Rule 5-300(B)(4) allows counsel to 
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communicate to a judge ex parte if it is done in writing, “with a copy furnished to such other 
counsel.”  On the other hand, judges generally are not allowed to initiate, permit, or consider ex 
parte communications, or consider other communications made to the judge outside the presence 
of the parties concerning a pending or impending proceeding with few exceptions.  According to 
Rothman, this “apparent conflict” between the Canon and the Rule “was not clarified by the 
recent revision of the Code of Judicial Ethics.” (California Judicial Conduct Handbook, at p. 
128.)   
 
One of the exceptions set forth in subsection (e) provides that:  “A judge may initiate any ex 
parte communications when expressly authorized by law* to do so.”  The asterisk following the 
word “law” means the term is defined in the Terminology section of the Ethics Code.  This 
definition states as follows:  “Law denotes court rules as well as statutes, constitutional 
provisions, and decisional law.”  It is arguable that the Rule falls within the Ethics Code’s 
definition of “law, ” especially since it was approved by the California Supreme Court and is 
binding on all members of the Bar pursuant to Business & Professions Code section 6000, et seq.  
(Rules of Professional Conduct, Rule 1-100.)  Accordingly, Canon 3B(7) could be construed in 
light of subsection (e) to allow ex parte communications where the requirements of the Rule are 
met, i.e., where counsel sent copies of the letter to the other side and an opportunity to be heard 
was provided.   
 
There is a problem with this interpretation, specifically with the requirement that the law relied 
upon expressly authorizes the ex parte communication.  The legal meaning of the term “express,” 
per Black’s Law Dictionary, appears to be no different than the word’s plain, ordinary meaning.  
“Express” means “[c]lear; definite; explicit … [or] [d]irectly and distinctly stated.”  (Black’s 
Law Dictionary at 580 (6th ed. 1990)).  The question is does Rule 5-300(B)(4) explicitly allow 
judges to receive ex parte letters if the other side is sent a copy?  The answer appears to be no.  
This is because Rule 5-300(B)(4) merely allows counsel to submit an ex parte communication to 
the court; it does not expressly or directly state that the court can respond to the communication.  
Technically, the requirement of subsection (e) is not met by Rule 5-300(B)(4).   
 
IMPACT STATEMENT 
 
This proposed resolution would not affect any other law, statute or rule.  
 
AUTHOR AND/OR PERMANENT CONTACT:  Raquel M. Prieguez, Staff Attorney, San 
Diego Superior Court, Probate Division, Madge Bradley Building, 1409 4th Ave. San Diego, CA 
90201; raquel.prieguez@sdcourt.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Raquel M. Prieguez 
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RESOLUTION 09-02-2007 

DIGEST 
Conference of Delegates:  Location of Meetings 
Recommends the Executive Committee and Board of Governors adopt a policy regarding the 
location of the annual meeting to preclude meeting in Monterey. 

RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons 
This resolution recommends the Executive Committee and Board of Governors adopt a policy 
regarding the location of the annual meeting to preclude meeting in Monterey.  This resolution 
should be disapproved because it is based on the false premise that there are no factors taken into 
consideration in determining the location of the State Bar Annual Meeting. 
 
To the extent this resolution is addressed to the Executive Committee (now the Board of 
Directors,) it addresses a matter that is beyond that organization’s control.  The State Bar 
determines the location of the Annual Meeting and the desires of the CDCBA Board of Directors 
are not primary, or even incidental, in the priorities which are considered in making such a 
determination. 
 
A number of factors are considered in determining the location of the State Bar Annual Meeting, 
including the location and availability of facilities of sufficient size.  The Conference, frankly 
put, is but a tag-along.  The cost of various facilities, even if of sufficient size, is another factor, 
as is the effort to generally alternate the meeting between a north and a south location each year.  
Clearly, the proponent would be less concerned about the inconveniences of getting to Monterey 
were the Annual Meeting held in San Diego or Long Beach each year.  The inconvenience to a 
participant in one year is generally balanced by the proximity to the Meeting in the next. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Executive Committee of the Conference of Delegates of California Bar Associations and the 
Board of Governors of the State Bar of California adopt a policy regarding the location of 
Conference Meetings as follows: 
 

WHEREAS Conferences have been held in cities that are geographically isolated, in that 
major air carriers do not serve them, and thus delegates to such Conferences must drive there, 
necessitating even those flying in to land at a nearby airport and rent a car; and 

WHEREAS Conferences have been held where the meeting facilities are geographically 
separated and not within easy walking distance of each other, thus requiring delegates to choose 
between attending the conference on any given session or attending MCLE programs; 
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THEREFORE BE IT RESOLVED that the Conference of Delegates of California Bar 
Associations recommends that the Executive Committee of the Conference of Delegates of 
California Bar Associations not schedule meetings of the Conference in any city which is not 
served by a major airline carrier or which lacks facilities for both the Conference and MCLE 
programs within easy walking distance of each other; and  

BE IT FURTHER RESOLVED that the Conference of Delegates of California Bar 
Associations recommends to the Board of Governors of the State Bar of California that it not 
schedule future meetings of the State Bar Convention in any city which is not served by a major 
airline carrier or which lacks facilities for both the Conference and MCLE programs within easy 
walking distance of each other; and  

BE IT FURTHER RESOLVED that the Conference of Delegates of California Bar 
Associations recommends to the Executive Committee of the Conference of Delegates of 
California Bar Associations and to the Board of Governors of the State Bar of California that it 
explore the possibility of legally terminating existing contracts for holding the Conference and 
the State Bar Convention in any city which is not served by a major airline carrier or which lacks 
facilities for both the Conference and MCLE programs within easy walking distance of each 
other. 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  There are no factors for consideration in determining the location of the State Bar 
Annual Meeting. 
 
This Resolution:  Recommends consideration of factors in the scheduling of location of the State 
Bar Annual Meeting and the Conference of Delegates.   
 
The Problem:  Because of the geographic isolation of the City of Monterey, delegates to the 2006 
Conference of Delegates of California Bar Associations were required to drive a substantial 
distance, even after flying into nearby airports served by commercial airline carriers.  Those 
delegates seeking to fly to the Conference had to purchase airline tickets and rent cars because of 
the lack of major airline service to Monterey.  These logistical problems and their associated 
excessive costs likely are responsible for a relatively low attendance at the 2006 Conference.  In 
gazing at the Conference floor last year, one could see deserts of empty chairs. 
 
Delegates who attended the Conference, but who also wanted to accrue MCLE credit were 
compelled to choose between those objectives because the facility hosting the Conference was 
not within walking distance of the facility where MCLE classes were being conducting.  While 
bus service was provided between the facilities, the time commitment for catching a bus to and 
then from the MCLE facility negated about half a day of Conference attendance.  Delegates 
should be able to duck into MCLE programs when their attendance at the Conference is not 
essential and still participate in the Conference.  Last year this was virtually impossible. 
 
The Conference and the MCLE activities have outgrown the facilities of many cities.  The 
Conference should only be held in locations that can easily be accessed from all of the major 
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cities of the state, any of which have facilities that will allow delegates to attend both the 
conference and MCLE events. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Howard Wayne, 110 West A Street, 
Suite 1100, San Diego, California 92101; 619-525-4244, howard.wayne@doj.ca.gov 
 
RESPONSIBLE FLOOR DELEGATE:  Howard Wayne 
 
COUNTERARGUMENTS 
 
STATE BAR BOARD OF GOVERNORS 
 
The State Bar has enjoyed a long-standing relationship with the CDCBA (and the predecessor 
Conference of Delegates), and will continue to keep the needs and preferences of its delegates 
and alternates in mind as it secures locations for future meeting sites.  However, this resolution 
would restrict the already limited location options for holding the State Bar Annual Meeting, and 
would unnecessarily prohibit the State Bar from holding its Annual Meeting in Monterey. 
 
As a matter of practice, the State Bar considers many factors before it selects a site for the 
Annual Meeting, including attendees’ location preference (Monterey has the highest meeting 
attendance), participant costs, available meeting space and hotel rooms, accessibility, and local 
attractions.  The general geographic location also is considered since the State Bar annually 
rotates between northern and southern locations for the benefit of its attendees.  As a practical 
matter, the actual choices for meeting sites are very limited. 
 
Terminating existing contracts is not feasible, and replacement sites would need to be found in 
any event. 
 



09-03-1 

RESOLUTION 09-03-2007 
 
DIGEST 
Conference Rules:  Law Student Participation 
Amends Conference Rules of Operation and Procedure Article VII, paragraph 8 to allow third-
year law student members of bar associations to participate as delegates. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
ACTION UNNECESSARY 
 
History: 
No similar resolutions found. 

Reasons 
This resolution amends Conference Rules of Operation and Procedure Article VII, paragraph 8 to 
allow third-year law student members of bar associations to participate as delegates.  This 
resolution should be deemed action unnecessary because it is a solution in search of a problem. 
 
Article VII, section 1(d) of the Conference Rules provides for the eligibility of associations, 
generally consisting of members of the State Bar of California.  However, it further provides that 
though an association allows non-admitted persons such as judges, law school faculty members, 
members of the bars of other states, honorary non-voting members and non-voting law school 
students, its eligibility in the Conference is not impaired.  Further, the Rules provide that the 
associations may select delegates and alternate delegates from its membership. 
 
This resolution would expressly provide that third-year law students from California law schools 
would be eligible for selection as delegates or alternate delegates.  Such persons, under the 
existing rules, are eligible to participate as delegates or alternate delegates.  To amend the Rules 
under these circumstances would provide no useful purpose and resolve no identifiable problem. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Board of Directors of the Conference of Delegates amend Article VII (8) of the Conference 
of Delegates of California Bar Associations Rules of Operation and Procedure to read as follows: 
 

Article VIII (8) 1 
 Selection of Delegates:  Each Association shall (a) elect, or its governing board shall 2 
appoint from members of the Association, including third year law student members from 3 
California law schools, delegates and alternate delegates to the Conference and (b) certify 4 
the names thereof to the Executive Director not later than a date to be designated in the 5 
CDCBA annual calendar, and in the manner designated by the Executive Director.  6 
Delegates shall serve from the time of their certification until their successors are certified. 7 
 If an Association is entitled to more than one delegate, one delegate shall be 8 
designated as the chair of the delegation. 9 
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 Each Association may select either two alternate delegates or a number of alternate 10 
delegates equal to, but not greater than the number of delegates, to which the Association is 11 
entitled, whichever is greater. 12 
 The list of delegates and alternate delegates as certified by the associations shall be 13 
made available to the Board and to the Board’s Credentials Committee as necessary to the 14 
conduct of the Conference.  The Executive Director shall retain a copy of the list, as it may 15 
be modified by the Board or the Credentials Committee.  The Chair may appoint a 16 
Credentials Committee, which shall settle any questions in the accreditation of delegates.17 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Rule: The Rules of Operation & Procedure of the Conference of Delegates specifically 
provide that eligible bar associations may include law student members, provided that they are 
not voting members.  Though never expressly specified, it appears from the bulk of the language 
of the Rules of Operation & Procedure that eligible delegates must be members of the State Bar 
of California.   
 
This Resolution: Would provide each eligible Bar Association with the opportunity to include in 
its delegation as many California law students as it wishes, and thereby to diversify its delegation 
in accordance with its own policies and procedures.  The proposed amendment purposely leaves 
to each Bar Association the decision of whether, how and in what number, law students will be 
invited.  The proposed amendment does not alter the allocation of delegates established by the 
Executive Director in accordance with Article VII, Paragraph 5.     
 
The Problem: The goals and organizational values of the Conference of Delegates center on the 
improvement of the legal system and the legal profession, and the promotion of the 
understanding of and respect for the law.  Although it is obvious that law students are not yet 
members of the State Bar of California, they are the crucial future of the legal system and the 
legal profession.  To involve law students in the active work of the Conference at the earliest 
stages of their legal careers would provide an important fresh perspective to the work of the 
Conference of Delegates, and would groom and mentor future lawyer delegates for active 
participation in the Conference.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Louis W. Helmuth, Asst. Dean; California 
Western School of Law; 225 Cedar Street, San Diego, California 92101; 619-525-7093 voice; 
lhelmuth@cwsl.edu 
 
RESPONSIBLE FLOOR DELEGATE:  Louis W. Helmuth 
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RESOLUTION 09-04-2007 
 
DIGEST 
State Bar:  Access & Fairness Voluntary Dues Increase 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution should be approved in principle because it would further the stated goals and 
interests of the State Bar.   
 
The State Bar engages in numerous voluntary activities that are paid for by voluntary dues from 
attorneys.  In 1985, Access & Fairness programs were created to increase justice and access to 
justice in underprivileged and under-represented groups.  The Bar has since formed committees 
on Women in the Law, Ethnic Minority Relations, Sexual Orientation and Gender Identity, 
Lawyers with Disabilities, and Senior Lawyers. 
 
The current voluntary fee of $5 does not generate sufficient funds to staff the various 
committees.  The financial shortage led to the elimination of the six committees, with 75 
members, to create a 25-person Access and Fairness Council, which will take on the work of the 
former six committees.  The increased voluntary fee of $10 will allow the State Bar to continue 
this very important work.  Also, the fee is completely voluntary and no attorney will be 
compelled to pay, in conformity with the law. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Association recommends that 
the State Bar encourages its members to support the Fund supporting the State Bar’s Access and 
Fairness activities through the current Elimination of Bias/Bar Relations Fund (The Fund) using 
the mechanism currently appearing on the Annual Attorney Dues Statement, and that the Board 
of Governors under its existing authority increase the negative check-off amount (presently at $5 
per member) to $10 for support of The Fund, and/or through other means based on voluntary 
contributions to The Fund.  
 
PROPONENT: Women Lawyers of Sacramento and Sacramento County Bar Association 
 
STATEMENT OF REASONS 
 
The Problem: The primary statutory functions of the State Bar of California are to provide for the 
admission of lawyers to the bar and to discipline lawyers who violate standards of practice.  In 
addition to its statutory functions, the State Bar also engages in voluntary functions that are paid 
for by voluntary dues of lawyers.  Access and Fairness programs were created in part in 1985 
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with the formation of a Committee on Women in the Law and an Ethnic Minority Relations 
Committee.  The bar added committees on Sexual Orientation and Gender Identity, on Lawyers 
with Disabilities, and for  Senior Lawyers.  These committees advised the Board of Governors 
on issues of concern to lawyers within their area of purview and reached out to lawyers by 
providing programs on elimination of bias.  By 2006, the five ($5) dollar fee for Access and 
Fairness Issues, un changed since 1985, generated too few funds to pay for staffing the 
committees.  The State Bar, effective March 1, 2007, eliminated the six committees with 75 
members to create a twenty-five person Access and Fairness Council. The charge of the Council 
is to address issues faced by women lawyers, lawyers with disabilities, lawyers with different 
sexual orientations, ethnic and minority lawyers and senior lawyers.  In 1985, when these 
committees were established, there were 105,000 lawyers, now there are over 216,000 lawyers. 
In 1985, there were 20,000 women lawyers and now there are 60,000 women lawyers and similar 
increases in the other categories. Issues that these lawyers face include the glass ceiling for 
women, fewer ethnic and minority students entering law school, lawyers with disabilities unable 
to attend depositions or courts because of lack of access, discrimination in law firms against 
transgender persons, and barriers to senior lawyers by technological advances. The purpose of 
this resolution is to allow the State Bar to collect voluntary dues of ten ($10) dollars for access 
and fairness issues , and to allow the State Bar to raise this amount every time the dues bill is 
increased, as necessary.  Since this fee is subject to limitations under Keller and Brosterhous no 
attorney shall be required to pay this fee.  However, the increased level of voluntary dues will 
allow the State Bar to maintain a volunteer program that addresses Access and Fairness Issues 
faced by the increasing number of attorneys within California. 
  
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Megan Lewis, Wilke, Fleury, Hoffelt, Gould 
& Birney, LLP,  400 Capitol Mall, 22nd Floor, Sacramento CA 95814, mlewis@wilkefleury.com  
(916) 441-2430 and Tamara Dahn, Law Offices, 270 Sutter St., Auburn, CA. 95603 
t.dahn@att.net. (530) 305-3781 
 

RESPONSIBLE FLOOR DELEGATE: Megan Lewis 
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RESOLUTION 09-05-2007 
 
DIGEST 
Conference Rules:  Special Setting of Resolutions 
Adds to the Conference Rules of Operation and Procedures a list of guidelines for special setting 
of resolutions at the Conference. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 

Reasons 
This resolution adds to the Conference Rules of Operation and Procedures a list of guidelines for 
special setting of resolutions at the Conference.  This resolution should be approved in principle 
because the existing ad hoc system is perceived to be without rhyme or reason, and the proposed 
guidelines would provide order and certainty regarding the bases on which special settings are to 
be premised. 
 
Specially set resolutions have typically been a feature of the Conference operations and 
controlled by the calendar coordinating function of the Conference Operations Committee.  
Nowhere, however, is there any guideline for the determination of when and under what 
circumstances such special settings should occur.  The opportunity to use the existing system to 
gain advantage may occur when proponents manipulate the hearing of resolutions to a time when 
they believe passage would be most favorable.  It is an opportunity for abuse that should not be 
allowed to continue.  Nothing will replace an experienced and well-managed committee 
exercising reasonable discretion in making decisions for setting resolutions specially, but it 
would enhance an understanding of Conference process if the guidelines are explicit and known 
to delegates in advance. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Rules of Operation and Procedures be amended to read as follows: 
 

Procedures for Specially Setting Resolutions. 1 
A resolution maybe specially set at the discretion of the chair of the calendaring 2 

coordinating committee or his or her delegate.  The following is intended as a guideline for 3 
specially setting: 4 

(1) ) At the request of the house. 5 
 (2) The proponent requests a special set because an amendment is being prepared 6 

and will be distributed to the floor and shows evidence of the amendment. 7 
(3) Several resolutions relate to the same subject and having them heard together is 8 

helpful to the delegation. 9 
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(4) Moving a resolution that is set for full debate so other business of the house may 10 
be conducted timely. 11 

(5) If the proponent or author of a counter argument is also giving an MCLE lecture 12 
that the matter be specially set if the resolution appears that will be called while the 13 
proponent is giving a lecture. 14 

(6) Allowing some latitude if a unexpected situation arises which  makes it 15 
impossible for a proponent or author of a counter argument  to appear at the time the 16 
resolution would be called by the chair. However, the granting of such special set should not 17 
impede the progress of the conference.  18 

(7). Requests from Board of Governors when the resolution affects the interests of 19 
the Board of Governor.20 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law: There is no existing rule that provides guidelines for specially setting resolutions. . 
 
This Resolution:  Provides a guidelines for the chair of the calendaring committee of the  
conference of delegates to grant or deny requests for specially setting.   
 
The Problem:  The question is to specially set or not to specially set.  This has been conundrum 
of the executives of the calendaring coordinating committee.  Currently there are no official 
guidelines for specially setting resolutions.  Examples of the reason for requests for special sets 
include but are not limited to: (1) delayed planes, (2) plans to attend MCLE courses,(3) fact that 
popular MCLE courses are being held for a specific section decreasing the particular group of 
attorneys on the floor, (4) requests from the board of governors  (5) requests from another  bar 
celebrity  (6) the fact that amendments friendly or otherwise are being distributed to the floor, (7)  
the responsible person is close to resolving a dispute which may make the resolution go by 
consent or be withdrawn. (8) the proponent doesn’t want it heard on Sunday, The problem 
without there being any official guidelines is that it is up to the chair of the calendaring 
committee to make a ruling in each case.  It has appeared that the rational for special sets is 
arbitrary and capricious regardless of the effort the chair of the committee has put into the 
decision of whether to specially set or not to specially set.  
   
IMPACT STATEMENT 
 
This resolution does not affect any other law, rule or statute. 
 
AUTHOR AND PERMANENT CONTACT:  Elaine B. Alston, ALSTON, ALSTON & 
DIEBOLD, 5 Hutton Centre Drive, Suite 900, Santa Ana, California, 92707,  Tel (714) 556-
9400,  EMAIL ealston@aadlawyers.com  
 
RESPONSIBLE FLOOR DELEGATE:  Elaine B. Alston  
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RESOLUTION 09-06-2007 
 
DIGEST 
Continuing Legal Education: Pro Bono Hours Exception 
Amends Rule 9.31 of the Rules of Court to permit state bar members to obtain up to five hours of 
MCLE credit for participation in pro bono activities. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolutions 04-05-2002 and 02-13-2003, which were disapproved. 
 
Reasons: 
This resolution amends Rule 9.31 of the Rules of Court to permit state bar members to obtain up 
to five hours of MCLE credit for participation in pro bono activities.  This resolution should be 
disapproved because it fails to identify what “pro bono activities” would or should qualify for 
MCLE credits.   
 
Under Rule 9.31 of the California Rules of Court, all active members must complete 25 hours of 
approved MCLE over a three year period.  These courses are aimed at furthering practice skills, 
education and knowledge.  Credit can be earned for participating in educational activities and/or 
through self-study.  Arguably, the current education scheme demands too little and is 
questionably effective for ensuring that all practitioners in our state continue to learn more about 
how to best serve the public.   
 
In effect, this resolution could decrease even the minimal aims of Rule 9.31.  This is because this 
resolution fails to address which “pro bono activities” warrant approval, if any, by the bar for 
credit as MCLE.  As both the state and model rules for legal practitioners ethically oblige 
attorneys to participate in pro bono activities, doing so should not result in being held less 
accountable for ensuring that MCLE requirements are met.    
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
the Judicial Council amend Rule of Court 9.31 to authorize the State Bar to amend Business and 
Professions Code section 6070 to read as follows: 
 

Rule 9.31 1 
 (a) This rule is adopted under Business and Professions Code section 6070. 2 
 (b) The State Bar must establish and administer a minimum continuing legal 3 
education program under rules adopted by the Board of Governors of the State Bar. These 4 
rules may provide for carryforward of excess credit hours, staggering of the education 5 
requirement for implementation purposes, and retroactive credit for legal education. 6 
 (c) Each active member of the State Bar (1) not exempt under Business and 7 
Professions Code section 6070, (2) not a full-time employee of the United States 8 
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Government, its departments, agencies, and public corporations, acting within the scope of 9 
his or her employment, and (3) not otherwise exempt under rules adopted by the Board of 10 
Governors of the State Bar, must, within 36-month periods designated by the State Bar, 11 
complete at least 25 hours of legal education approved by the State Bar or offered by a State 12 
Bar-approved provider. Four of those hours must address legal ethics. In lieu of 5 of the 25 13 
required hours of legal education, members may complete at least 5 hours in pro bono 14 
activities for no or low income residents approved by the State Bar or approved by a local 15 
Bar Association. Members may be required to complete legal education in other specified 16 
areas within the 25-hour requirement under rules adopted by the State Bar. Each active 17 
member must report his or her compliance to the State Bar under rules adopted by the Board 18 
of Governors of the State Bar. 19 
 (d) A member of the State Bar who fails to satisfy the requirements of the State Bar's 20 
minimum continuing legal education program must be enrolled as an inactive member of the 21 
State Bar under rules adopted by the Board of Governors of the State Bar. 22 
 (e) The State Bar has the authority to set and collect appropriate fees and penalties. 23 
 24 
§6070 25 
 (a) The State Bar shall request the California Supreme Court to adopt a rule of court 26 
authorizing the State Bar to establish and administer a mandatory continuing legal education 27 
program. The rule that the State Bar requests the Supreme Court to adopt shall require that, 28 
within designated 36-month periods, all active members of the State Bar shall complete at 29 
least 25 hours of legal education activities approved by the State Bar or offered by a State 30 
Bar approved provider, with four of those hours in legal ethics. In lieu of 5 of the 25 31 
required hours of legal education, members may complete at least 5 hours in pro bono 32 
activities for no or low income residents approved by the State Bar or approved by a local 33 
Bar Association. A member of the State Bar who fails to satisfy the mandatory continuing 34 
legal education requirements of the program authorized by the Supreme Court rule shall be 35 
enrolled as an inactive member pursuant to rules adopted by the Board of Governors of the 36 
State Bar. 37 
 (b) For purposes of this section, statewide associations of public agencies and 38 
incorporated, nonprofit professional associations of attorneys, shall be certified as State Bar 39 
approved providers upon completion of an appropriate application process to be established 40 
by the State Bar. The certification may be revoked only by majority vote of the board, after 41 
notice and hearing, and for good cause shown. Programs provided by the California District 42 
Attorneys Association or the California Public Defenders Association, or both, including, 43 
but not limited to, programs provided pursuant to Title 1.5 (commencing with Section 44 
11500) of Part 4 of the Penal Code, are deemed to be legal education activities approved by 45 
the State Bar or offered by a State Bar approved provider. 46 
 (c) Notwithstanding the provisions of subdivision (a), officers and elected officials 47 
of the State of California, and full-time professors at law schools accredited by the State Bar 48 
of California, the American Bar Association, or both, shall be exempt from the provisions of 49 
this section. Full-time employees of the State of California, acting within the scope of their 50 
employment, shall be exempt from the provisions of this section. Nothing in this section 51 
shall prohibit the State of California, or any political subdivision thereof, from establishing 52 
or maintaining its own continuing education requirements for its employees. 53 
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 (d) The State Bar shall provide and encourage the development of low-cost programs 54 
and materials by which members may satisfy their continuing education requirements. 55 
Special emphasis shall be placed upon the use of internet capabilities and computer 56 
technology in the development and provision of no-cost and low-cost programs and 57 
materials. Towards this purpose, the State Bar shall ensure that by July 1, 2000, any member 58 
possessing or having access to the internet or specified generally available computer 59 
technology shall be capable of satisfying the full self-study portion of his or her MCLE 60 
requirement at a cost of fifteen dollars ($15) per hour or less.61 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not mandate members of the State Bar perform pro bono services for no or 
low income residents of California. 
 
This Resolution: This would be the first step by the State Bar in providing no or low income 
residents with free legal services. 
 
The Problem: There are increasing numbers of no or low income residents needing free legal 
services. There is a major concern expressed by numerous members of the Conference of 
Delegates that the State Bar advocate for the availability of free legal services for all residents of 
California. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statue or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alice A. Salvo, 20350 Ventura Boulevard, 
Suite 110, Los Angeles, CA 91364, voice 818-887-3333, fax 818-716-9275, 
aliceann@salvolaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Alice A. Salvo 
 
COUNTERARGUMENTS 
 
STATE BAR BOARD OF GOVERNORS 
 
The State Bar supports the desire to encourage members to provide pro bono services and is 
sensitive to the intention of providing some incentive for lawyers to provide pro bono services.  
However, the effort to encourage participation in pro bono services through the MCLE program 
is problematic, and raises numerous issues and questions. 
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MCLE is intended to protect the public by requiring ongoing legal education for active members 
of the State Bar.  A determination has been made that a certain minimum number of hours of 
continuing legal education should be required.  Although providing incentives for pro bono 
service is a laudable goal, reducing the required number of hours of legal education – as a trade-
off – does not seem to be the appropriate mechanism. 
 
This proposal is also problematic because the 5 hours in “pro bono activities” would only count 
if they were “approved” by the State Bar or a local Bar Association.  The standards for approval 
are not set out in the proposal.  Moreover, the proposal is flawed to the extent it intends to 
suggest that pro bono activities would necessarily be equivalent to “education activities” under 
the current rules. 
 
The basic nature of the MCLE program, which is regulatory, is different from the basic nature of 
pro bono services.  Whether someone is “learning” is not the question in determining whether an 
activity is education and should provide MCLE credit.  As a general observation, it is in the 
nature of most legal work that continued learning follows from course work, whether it be on 
one’s own, in conducting further research, or in service or employment situations where there is 
supervision, training and mentoring. 
 
As a participatory credit activity, the proposal would fall short.  MCLE Rule 4.1 sets out the 
criteria that must be met to qualify for participatory credit: “Participatory credit refers to 
participation in an education activity that can be verified by the education provider . . .” 
(emphasis added).  The standards that all “education activities” must meet are set out in MCLE 
Rule 7.1: 1) the education activity must have significant current intellectual or practical content; 
2) the education activity must be an organized program of learning; 3) the education activity 
must be conducted by an individual or group qualified by practical or academic experience; and 
4) where the education activity is more than one hour in length, substantive written materials 
must be distributed to all participants.  Pro bono “activities” – as envisioned by this resolution – 
do not appear to meet these criteria. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
Exchanging MCLE hours for pro bono hours is an oft-repeated proposal -- most recently rejected 
by this Conference in 2002 -- albeit with noble intentions.  However, those good intentions 
cannot overcome the fact that the goals of MCLE and the goals of pro bono work are quite 
different, and the time spent on each is not interchangeable.  The loosely defined pro bono 
activities identified by this resolution do not necessarily require any learning—they just require 
doing for free what you may otherwise charge for, and otherwise don’t get MCLE credit for.  To 
the extent that these activities have the potential to be educational, the same could be said for 
regular billable work, which potentially includes conducting legal research about a new issue.  
Nonetheless, all private practitioners have MCLE requirements, because they may or may not be 
keeping abreast of the latest developments in the law as a consequence of representing clients.  
By reducing MCLE obligations, this resolution in effect would effectively lower the competency 
standards for lawyers who do pro bono work.  While that work should be encouraged, it should 
not be traded for MCLE hours.    
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SAN DIEGO COUNTY BAR ASSOCIATION 
 
While pro bono work is needed and commendable, it should not and cannot replace MCLE 
education.  Ours is one of the few professions that does not require periodic testing.  Our only 
burden is to sit through a very de minimus number of hours of education and report to the bar 
every three years.  There is no legitimate purpose in eroding that further. 
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RESOLUTION 09-07-2007 
 
DIGEST 
California State Bar:  Election of State Bar President 
Amends Business and Professions Code section 6021 to provide for the direct election of the 
President of the State Bar by members of the State Bar. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
Similar to Resolution 08-02-2006, which was disapproved. 

Reasons 
This resolution amends Business and Professions Code section 6021 to provide for the direct 
election of the President of the State Bar by members of the State Bar.  This resolution should be 
disapproved because election of the State Bar President by members of the State Bar would be 
costly and provide no particular additional benefit to the members. 
 
The resolution provides for communication to the members by the State Bar on behalf of 
candidates at reasonable cost.  This provision would open the election up to those not of 
independent means.  Shifting the cost of the election to the State Bar means either increasing the 
membership dues or restricting the existing budget.  If the direct election could demonstrably 
provide a benefit to the members, perhaps the sacrifice necessary to fund it would be justified. 
 
The resolution is based on what may be a false premise, e.g., that the current system does not 
ensure that the president is representative of the dues-paying members of the State Bar.  The 
existing system is one that has been created by the elected representatives of the State of 
California, the Legislature, and the executive who signed into law that which is the current law 
regarding State Bar practice.  The assumption that the President is the representative of the dues-
paying members of the State Bar limits the focus of the role of the Board of Governors and its 
officers who, ostensibly, serve the interests of the people of the State of California – not merely 
dues-paying members, but also consumers of legal services, those who are the victims of the 
legal system and all other citizens and non-citizens who benefit from or are harmed by the work 
of attorneys. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Section 6021 of the Business and Professions Code, as 
follows: 
 

§6021 1 
Within the period of 270 days next preceding the annual meeting, the board at a 2 

meeting called for that purpose the members shall elect the president, vice presidents and 3 
treasurer for the ensuing year.  The president shall be elected from among the those 4 
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members of the board whose terms expire that year, or if no such member is able and willing 5 
to serve, then from among the board members who have completed at least one or more 6 
years of their terms.  If for two consecutive years, the president is a resident of a county 7 
south of the Tehachapi Mountains, no member who likewise resides south of the Tehachapi 8 
Mountains shall be eligible to serve as president in the next succeeding year.  The same rule 9 
shall apply in reverse if the president for two consecutive years is a resident of a county 10 
north of the Tehachapi Mountains. 11 

The board shall enact rules providing means for candidates for president to 12 
communicate with the members at reasonable cost and providing for limits on campaign 13 
expenditures for candidates for president. 14 

Following the election of the president, The other officers shall be elected by the 15 
board from among the board members who have at least one or more years to complete their 16 
respective terms. 17 

The newly elected president, vice presidents, and treasurer shall assume the duties of 18 
their respective offices at the conclusion of the annual meeting following their election.19 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Provides for election of the president of the State Bar by the Board of Governors. 
 
This Resolution:  Would provide for the election of the president of the State Bar by the 
members of the State Bar 
 
The Problem:  The current election of the President of the State Bar does not insure that the 
President, and important legal figure in the state, is representative of the dues-paying members of 
the State Bar.  Under the current system, whereby the members of the Board of Governors elect 
the President, candidates for that office campaign inwardly among the board members, rather 
than outwardly toward the members who the President symbolically will come to represent. 
By having the members of the State Bar elect their president, campaigns will focus on matters of 
importance to the membership, rather than on lobbying other members of the Board of 
Governors.  Unlike a similar resolution which was not approved at the 2006 Conference, this 
resolution contains safeguards against the President always being a well-financed candidate from 
the most populous part of the state.  Likewise, to insure a commitment to the State Bar, as now, 
candidates must first be elected to the Board of Governors and gain the experience that comes 
with serving on the board.  This arrangement also could result in more public and highly 
contested campaigns for district elections to the Board of Governors. 
 
IMPACT STATEMENT:  This resolution does not impact any other law statute or rule. 
 
AUTHOR AND PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, Suite 3400, San Francisco, CA 94111; (415) 438-7245; 
jhansen@nossaman.com 
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RESPONSIBLE FLOOR DELEGATE:  James J. Brosnahan 
 
COUNTERARGUMENTS 
 
STATE BAR BOARD OF GOVERNORS 
 
This resolution is similar to resolution 08-02-06 from 2006.  The Board of Governors opposed 
that resolution, and the resolution was disapproved at the 2006 Conference.  In response to issues 
raised in 2006, the 2007 resolution contains a revised proposal, but fundamental issues still 
remain. 
 
In opposing the 2006 resolution, the Board of Governors commented that the resolution would 
have disenfranchised the public members of the Board by eliminating their input into the 
selection of the State Bar President.  This is directly contrary to the decisions of the Legislative 
and Executive branches of the State, who created the public member positions on the Board of 
Governors for the specific reason of giving the public some input into the direction and actions 
of the State Bar, including the choice of its President.  Under the current system, public Board 
members have a vote for President that is equal to the vote of the other Board members.  The 
2007 resolution has not addressed this issue and, under this resolution, the public members 
would have no vote at all. 
 
In opposing the 2006 resolution, the Board of Governors also commented that the field of 
presidential candidates would almost certainly be narrowed to Board members who can afford a 
statewide campaign (i.e., the wealthiest attorneys) and/or those from major metropolitan areas 
who may be able to wage a successful campaign simply by focusing on their local constituency.  
The 2006 resolution, it was argued, would have therefore undercut the State Bar’s efforts to 
promote diversity in all aspects of the legal profession, by restricting diversity in the office of 
President of the State Bar, and ultimately in the Board of Governors itself.  The 2007 resolution 
has made some changes to address the geographic and economic concerns, but the proposal is 
still problematic. 
 
With respect to the geographic issue, the 2007 resolution proposes amending the Business and 
Professions Code to add language that would create a rule of rotation, based on whether the State 
Bar President is, for two consecutive years, a resident of a county either north or south of the 
Tehachapi Mountains.  The proposed language would address a north/south issue, but would not 
deal with the fact that Board members from major metropolitan areas would have an advantage 
over Board members from less populated areas, given the simple distribution of the population of 
attorneys and their relative voting power. 
 
With respect to the economic issue, the 2007 resolution proposes amending the Business and 
Professions Code to require the Board to “enact rules providing means for candidates for 
president to communicate with the members at reasonable cost and providing for limits on 
campaign expenditures for candidates for president.”  Campaign finance restrictions are a 
potential quagmire, and could plunge the Board into unresolved areas that continue to be the 
subject of ongoing controversy in other arenas. 
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Finally – as with the 2006 resolution – the proposed statewide election would result in additional 
economic costs to the State Bar, requiring the use of funds that could be better spent on 
providing direct member services. 
 
ORANGE COUNTY BAR ASSOCIATION 
 
A similar resolution was disapproved last year, and this resolution should be disapproved this 
year.  Three primary arguments were made in opposition to last year’s resolution, and although 
this year’s offering attempts to address two of the arguments, it fails to do so adequately, and 
never cures the third.  First, the direct election of the President will favor metropolitan and 
heavily attorney-populated areas to the near exclusion of rural communities and practitioners in 
less populated areas.  The resolution’s solution of alternating at least every two years north and 
south of the Tehachapi Mountains (assuming anyone knows where that is) does not address this 
issue.  Second, the time commitment and cost of a State-wide popular vote campaign would be 
counter to the State Bar’s efforts at diversity at all levels of the practice, including the 
presidency.  The State Bar’s equivalent of McCain-Feingold would be expensive (and would 
likely require an increase of dues, or the allocation of existing dues level revenues away from 
member services and public protection) and would be difficult to enforce.  Third, the resolution 
does not address the effect of disenfranchising the public members of the Board of Governors.  
The Legislature and the Governor’s Office created the public member positions on the Board of 
Governors for the specific reason of giving the public input into the direction and actions of the 
State Bar, including the choice of a President. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The State Bar is not a democracy and it was never created to be one.  It is a governing 
organization to maintain high standards in the legal profession.  It must do so on a limited 
budget.  The presidency of that organization cannot be converted to a system wherein he who has 
the gold to wage a large campaign makes the rules.   
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RESOLUTION 09-08-07 
 

DIGEST 
Conference of Delegates:  Legislative Policy 
Sets forth a policy governing the manner in which the Conference of Delegates could consider 
requests from outside parties for support of proposed or pending legislation. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution sets forth a policy governing the manner in which the Conference could consider 
requests from outside parties for support of proposed or pending legislation.  This resolution 
should be approved in principle because it would provide a means for the Conference to take a 
position on such legislation in a timely manner. 
 
Over the years, the Conference of Delegates has sponsored and supported countless measures 
that have been enacted into law.  Legislators, court officials, advocacy groups, and other parties 
have realized that the Conference can be a valuable supporter of legislation germane to our 
mission.  Many of these parties contact the Conference throughout the year to request our 
consideration of legislation that they intend to propose, support, or oppose.  But because of the 
time-consuming process by which our positions are formed, the Conference is presently unable 
to lend its voice to many important measures that are directly relevant to its mission.  By the time 
the Conference can vote on a measure, the legislative calendar has moved on, and bills that the 
Conference might have wanted to support or oppose have been filed, voted upon, and signed into 
law or vetoed. 
 
This resolution would allow the Conference’s Legislative Committee and the Board of Directors 
to consider those measures in light of the Conference’s mission and previous resolutions.  The 
resolution provides for a timely review of proposed or pending legislation by the Legislative 
Committee, which would then make a recommendation to the Board as to whether the legislation 
should be sponsored, supported, or opposed, or whether no position should be taken by the 
Conference.  The Board could then vote on its position (if any) at a special meeting or 
electronically.  This procedure would permit the Conference’s voice to be heard in a timely 
fashion, while maintaining consistency with the Conference’s mission and its previous approval 
or rejection of resolutions. 
 
While the Conference’s calendar is a lengthy one, the legislative process often runs on an 
entirely different schedule.  The new policy set forth in this resolution would allow the 
Conference to better express its opinions to the Legislature in a time-sensitive manner, and 
would increase the Conference’s contributions to the betterment of California law. 
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PROPOSED CDCBA POLICY CONCERNING 
PROCEDURE FOR INCOMING REQUESTS 

FOR POSITIONS ON LEGISLATION 
 
Purpose:  The purpose of this policy is to ensure appropriate handling of requests 

from outside parties for CDCBA support of or opposition to proposed legislation. 
 

Procedure: All requests for support of, or opposition to, pending or proposed 
legislation shall be given to the Chair of the Legislative Committee, Chair of the Board, and 
Executive Director within 3 days of receipt. 
 
The Chair of the Legislative Committee shall first determine if the Conference has debated 
resolution(s) on the topic during the preceding 3 years. S/he shall communicate the request in 
writing to members of the committee, examine said request in detail, and after due consideration, 
obtain a recommendation of the majority of said committee on the position the Board should take 
with respect to said proposed legislation. The Legislative Committee shall recommend one of the 
following four (4) positions on the proposed legislation: 

A) Sponsor: upon determination that the Conference has passed a resolution on all fours 
with the proposed legislation; 

B) Support: if determined that the proposed legislation is consistent with the CDCBA’s 
stated mission and goals; 

C) Oppose: if determined the Conference affirmatively passed a resolution contrary to the 
proposed legislation or the proposed legislation is inconsistent with the Conference’s stated 
mission and goals; or 

D) No position: if determined the proposed legislation is not germane or it is not in the 
best interest of the CDCBA to take a position. 
 

This recommendation shall be made in writing to the Chair of the Board and the 
Executive Director within 10 days of receipt of the original request. 
 

The Chair of the Board and Executive Director shall promptly communicate in writing 
the Legislative Committee’s recommendation to the Board and request the Board’s response as 
to whether it accepts or rejects the recommendation of the Legislative Committee. Any position 
on legislation requires a super-majority 2/3rds vote of the Board if adopted at a duly noticed 
meeting. If the vote of the Board is sought by electronic resolution rather than noticed meeting, 
then voting shall be via e-mail or other electronic written communication sent to the Executive 
Director or other designee and the vote of the Board must be unanimous. 
 

Upon receipt of the decision of the Board, the Executive Director shall communicate the 
Board’s decision to the requesting party. 
 

The Legislative Committee shall report back to the Conference at the annual meeting 
regarding any action taken under this policy, as part of its legislative report. 
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RESOLUTION 10-01-2007 
 

DIGEST 
Independent Contractors: Presumptive Status Based on Written Contract 
Adds Labor Code sections 2750.7 and 3353.5 and Unemployment Insurance Code section 623 to 
establish a presumption of independent contractor status based on written contract.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found.    
 
Reasons: 
This resolution adds Labor Code sections 2750.7 and 3353.5 and Unemployment Insurance Code 
section 623 to establish a presumption of independent contractor status based on written contract.  
This resolution should be disapproved because it creates more legal confusion and potential 
liability for employers and would likely deprive workers of significant legitimate rights and 
benefits.   
 
While it very well may be true that state and federal definitions of independent contractor are 
vague, confusing, and capricious, this resolution would not solve the problem.  First, employers 
relying on the proposed statutory changes would quickly run afoul of many state and federal 
laws, including the Internal Revenue Code, workers’ compensation laws, and wage and hour 
regulations, to name but a few.  Thus, the resolution would create more confusion and potential 
liability, rather than less.   
 
Second, the resolution disregards the fundamental meaning of an independent contractor in the 
first place.  The key distinction between an employee and an independent contractor under all 
state and federal laws is the extent to which the employer controls the means and manner by 
which the worker works.  (McDonald v. Shell Oil Co. (1955) 44 Cal.2d 785, 788-790.)  The 
presumption of employee status in cases where a worker works full-time and indefinitely for an 
employer is necessary to prevent employers, who usually have the greater bargaining power, 
from taking unfair advantage of the worker and depriving the worker of important rights and 
benefits, such as workers’ compensation insurance, state disability and unemployment insurance 
benefits, and overtime pay.  This resolution would make it too easy for the presumption to shift 
to independent contractor status, which would result in many more workers being improperly, 
rather than properly, treated as independent contractors.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Labor Code Sections 2750.7 and 3353.5 and Unemployment 
Insurance Code Section 623, to read as follows: 
 

§2750.7  1 
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 An individual who enters into a written contract for the performance of services 2 
with the intention of being an independent contractor, is in fact an independent contractor 3 
absent a showing that the contract is a sham. In considering whether the contract is a sham, 4 
the following shall be considered: (i) whether undue influence, pressure or unfair tactics 5 
were applied; and (ii) whether remuneration was less than an employee would receive for 6 
similar work based on an industry standard.  7 
 8 
§3353.5  9 
 An individual who enters into a written contract for the performance of services 10 
with the intention of being an independent contractor, is in fact an independent contractor 11 
absent a showing that the contract is a sham. In considering whether the contract is a sham, 12 
the following shall be considered: (i) whether undue influence, pressure or unfair tactics 13 
were applied; and (ii) whether remuneration was less than an employee would receive for 14 
similar work based on an industry standard.  15 
 16 
§623  17 
 "Employee" does not include an individual who enters into a written contract for 18 
the performance of services with the intention of being an independent contractor, absent a 19 
showing that the contract is a sham. In considering whether the contract is a sham, the 20 
following shall be considered: (i) whether undue influence, pressure or unfair tactics were 21 
applied; and (ii) whether remuneration was less than an employee would receive for similar 22 
work based on an industry standard. 23 

 
(Proposed new language underlined; language to be deleted stricken). 

 
PROPONENT: Santa Clara County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  The status of a worker as an independent contractor or employee is vague and 
best and capriciously decided at worst.  One of the biggest problems is that although the 
existence of a contract between a contractor and a company using his or her services is often 
given lip service, over the years, administrative agencies, taxing authorities and the courts have 
totally ignored the contact between the parties. 
 
This Resolution: Would require that a written contract, entered into with the intent on the 
worker’s part, and without undue influence, pressure or unfair tactics and which affords a worker 
not less than the going rate for that type of service, be honored.  
 
The Problem:  Currently, the standard for determining whether a worker is an independent 
contractor or employee is vague, and differs depending on the subject of inquiry (i.e., in relation 
to unemployment insurance benefits, wage/hour benefits, workers compensation benefits or a 
liability suit).  Companies can suffer significant liability arising from an audit by any one of a 
number of agencies, over and above the payment of back payroll taxes.  Additionally, workers 
are unable to negotiate contracts freely, and must work as employees or work through third party 
agencies.  
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Needless to say, this stifles economic growth, something that California desperately needs for the 
benefit of all of its citizens. 
 
On the other hand, unscrupulous companies have tried to take away the benefits afforded 
employees in this state by created sham independent contractor agreements, as was done in the 
case of S. G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341, 
where migrant farm workers were given independent contractor agreements to sign before being 
allowed to pick cucumbers.  
 
One area that is easily modified is the area of honestly and fairly negotiated contracts.  It is 
important to the economy of this State, as well as to our concepts of good faith and fair dealing 
in business to allow a company and an individual to enter into an arm’s length agreement that 
will be honored. 
 
This resolution goes so far in ensuring that workers’ rights to employee benefits will not be 
violated that the control is entirely in the workers hand.  Not only must the worker sign a written 
agreement, but it must be shown that the worker had the intention to be an independent 
contractor.   
 
This resolution does not create a sweeping change in the status quo, it merely respects fair 
contracts. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Nina Yablok, 1313 N. Milpitas Blvd. Suite 
155, Milpitas, CA 95035, 408-955-9100, nina@buslaw.com; Karl Chandler, Hoge, Fenton, Jones 
& Appel, Inc., 60 S. Market St., 14th flr. San Jose CA 95113, (408) 947-2425, 
kdc@hogefenton.com.   
 
RESPONSIBLE FLOOR DELEGATES: Nina Yablok and Karl Chandler 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF SAN FRANCISCO 
 
Imagine three conversations, and a letter. 
 
The first conversation is between I.M.A. Putz, the personnel manager of I.M.A. Putz, 
Incorporated, and a prospective employee. 
 
“Welcome to I.M.A. Putz, Incorporated.  Just sign this little agreement, and you can start 
tomorrow.” 
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Under his breath, he says, “Say goodbye to protection under the Worker’s Compensation law.” 
 
“Say goodbye to State Disability Insurance.” 
 
“Say goodbye to protection under California wage and hour laws.” 
 
“We no longer contribute our half of your Social Security deposit.” 
 
“We will not withhold money for your income taxes.” 
 
“But...Welcome.” 
 
In the second conversation, Mr. Putz goes to see his tax consultant.  She says: 
 
“Welcome to W.E.B.E. Crooked Tax and Accounting Services.  If you have your employees sign 
this little form, you will be freed of a huge amount of tax accounting.  Your payroll expense will 
be lighter.” 
 
“You won’t be paying for Worker’s Compensation Insurance.” 
 
“You won’t have to pay for State Disability Insurance.” 
 
“You won’t have to contribute your share of payment for the worker’s Social Security payment.” 
 
“You won’t have to pay for sick leave.” 
 
“You won’t have to pay for overtime work.” 
 
“You won’t have to withhold income tax.” 
 
“Nuk, Nuk, Nuk” says Mr. Putz. 
 
In the third conversation, Mr. N. Tirnl Rev. Agent comes to see Mr. Putz. 
 
He says: 
 
“I see that you haven’t been withholding income tax payments for your workers. You haven’t 
been making your Social Security deposits.  I am here to turn you upside down and shake you.” 
 
“Pay up.” 
 
“But these are independent contractors.” says Mr. Putz. 
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“Oh no, they aren’t, at least not under the Internal Revenue Code.  Oh, also, you are responsible 
for the 100% withholding penalty.” 
 
“But I relied on my tax advisor,” says Mr. Putz. 
 
“Baloney, we don’t buy that baloney,” says the revenue officer.  “Pay up, pay up, pay up twice.” 
 
Mr. Putz gets a letter from Leggs, Arms & Back Personal Injury Lawyers.  It says: 
 
“My client, Mrs. Goodworker was injured on the job at your workplace.  She slipped on a glob 
of grease on the floor.  You knew about the grease and told the janitor not to bother to clean it 
up.” 
 
“Mrs. Goodworker is permanently injured.  You didn’t have Worker’s Compensation Insurance.  
You have to support Mrs. Goodworker for the rest of her life.  Pay up, pay up, pay up.” 
 
This resolution rolls back over a hundred years of workers’ protections. 
 
Disapprove. 
 
LOS ANGELES COUNTY BAR ASSOCIATION 
 
This resolution provides that employers and their workers can establish an independent 
contractor relationship by written contract alone without regard to the existing legal requirements 
defining what constitutes an independent contractor as opposed to an employee. 
 
Currently, the standard for establishing an independent contractor vs. employer relationship is by 
distinguishing it from the criteria for an employer-employee relationship.  For example, a 
showing that the employer has control over the employee’s hours and duties, has the authority to 
hire and fire, and provides compensation to the employee will distinguish an employee from an 
independent contractor. 
 
An employer who engages an independent contractor need not provide health benefits, workers’ 
compensation, pay overtime, withhold payroll taxes or provide any other type of employee 
benefit such as sick leave, family leave or vacation. 
 
This resolution opens up a method for avoidance of providing employee benefits to workers and 
should be disapproved 
 
ORANGE COUNTY BAR ASSOCIATION 
The area of law concerning independent contractors may be vague and convoluted but 
proponent's burden shifting resolution does nothing to solve the actual problem. Adding more 
vague and ineffective laws to the current state affairs in California is not the answer. This 
resolution would do no more than provide unscrupulous employers one more opportunity to 



10-01-6 

point their crooked fingers at the "independent contractor" and claim no culpability for their 
actions.  

 
Proponent claims the current problem with regard to independent contractors and employers does 
not stem from the employers bad judgment or misclassification, but from the unsubstantiated fact 
that courts are "totally" ignoring contracts between employers and independent contractors. This 
theory appears to be a bit off base. While the Division of Labor Standards Enforcement does 
appear to find more often than not that a misclassification by the employer has occurred it also 
seems that they are willing to find in the alternative when the intent between the parties to create 
an independent contractor situation is valid. (See JKH Enterprises v. Department of Industrial 
Relations (2006) 142 Cal.App.4th 1046 where employer was not fined for independent 
contractor who maintained his own business license.) 

 
While proponent's resolution may be headed in the right direction it fails to convincingly show 
how this resolution, if made into law, would solve (and not legitimize) the problem of 
unscrupulous employers taking advantage of workers by merely requiring them to start their own 
businesses in order to continue working.  
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
This resolution would run afoul of whole bodies of law that have already specifically defined 
independent contractors to prevent employers from seeking to avoid liability and the cost of 
workers’ compensation insurance.  The current definition looks to the extent to which the 
contractor is truly working on an independent basis, without reference or control by the 
employer.  The employers who seek to avoid the consequences of the current definition are 
generally the employers who are preying on those without bargaining power or the ability to 
demand the protections that the law requires.  This should not be encouraged.  This law does not 
need modified. 
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RESOLUTION 10-02-2007 
 

DIGEST 
Employee Medical Leave: Protected Leave to Donate Organs, Tissue, or Blood Marrow 
Amends Government Code section 12945.2 to provide unpaid medical leave to employees to 
donate, or to undergo testing to donate, an organ, tissue, or bone marrow.   
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found.      
 
Reasons: 
This resolution amends Government Code section 12945.2 to provide unpaid medical leave to 
employees to donate, or to undergo testing to donate, an organ, tissue, or bone marrow.  This 
resolution should be approved in principle because it makes a modest change to existing law 
regarding family and medical leave for a laudable, health-related purpose.   
 
Currently, the California Family Rights Act (“CFRA”) (which is the state equivalent of the 
federal Family and Medical Leave Act (“FMLA”)) guarantees unpaid family/medical leave to 
employees of larger employers who meet certain eligibility requirements.  One of the 
requirements for medical leave is that the employee, or a family member, has a “serious health 
condition.”  “Serious health condition” is defined by statute, regulation, and case law and 
extends to a wide variety of conditions, including cosmetic surgery. 
 
Although it is arguable that the definition of “serious health condition” already extends to 
procedures related to donating an organ, tissue or bone marrow at least in some instances, this 
resolution would remove any doubt and would ensure that all medical procedures conducted for 
this purpose would be covered.  This modest amendment to the CFRA is consistent with the 
legislative intent (and ensuing case law) of providing short-term, unpaid leave to employees of 
larger employers without risking job loss when they need to be absent from work due to 
significant medical reasons.  Furthermore, none of the other employee eligibility requirements 
for CFRA leave would be affected by this resolution.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Government Code section 12945.2 to read as follows: 
 

§12945.2 1 
 (a)  Except as provided in subdivision (b), it shall be an unlawful employment 2 
practice for any employer, as defined in paragraph (2) of subdivision (c), to refuse to grant a 3 
request by any employee with more than 12 months of service with the employer, and who 4 
has at least 1,250 hours of service with the employer during the previous 12-month period, 5 
to take up to a total of 12 workweeks in any 12-month period for family care and medical 6 
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leave.  Family care and medical leave requested pursuant to this subdivision shall not be 7 
deemed to have been granted unless the employer provides the employee, upon granting the 8 
leave request, a guarantee of employment in the same or a comparable position upon the 9 
termination of the leave.  The commission shall adopt a regulation specifying the elements 10 
of a reasonable request. 11 
 (b)  Notwithstanding subdivision (a), it shall not be an unlawful employment 12 
practice for an employer to refuse to grant a request for family care and medical leave by an 13 
employee if the employer employs less than 50 employees within 75 miles of the worksite 14 
where that employee is employed. 15 
 (c) For purposes of this section: 16 
 (1) “Child” means a biological, adopted, or foster child, a stepchild, a legal ward, 17 
or a child of a person standing in loco parentis who is either of the following: 18 
 (A) Under 18 years of age. 19 
 (B) An adult dependent child. 20 
 (2) “Employer” means either of the following: 21 
 (A) Any person who directly employs 50 or more persons to perform services for a 22 
wage or salary. 23 
 (B) The state, and any political or civil subdivision of the state and cities. 24 
 (3) “Family care and medical leave” means any of the following: 25 
 (A) Leave for reason of the birth of a child of the employee, the placement of a 26 
child with an employee in connection with the adoption or foster care of the child by the 27 
employee, or the serious health condition of a child of the employee. 28 
 (B) Leave to care for a parent or a spouse who has a serious health condition. 29 
 (C) Leave because of an employee’s own serious health condition that makes the 30 
employee unable to perform the functions of the position of that employee, except for leave 31 
taken for disability on account of pregnancy, childbirth, or related medical conditions. 32 
 (D) Leave for the employee to donate an organ, tissue, peripheral blood stem cells, 33 
or bone marrow, leave to undergo testing to determine whether the employee is qualified to 34 
make such a donation. 35 
 (4) “Employment in the same or a comparable position” means employment in a 36 
position that has the same or similar duties and pay that can be performed at the same or 37 
similar geographic location as the position held prior to the leave. 38 
 (5) “FMLA” means the federal Family and Medical Leave Act of 1993 (P.L. 103-39 
3). 40 
 (6) “Health care provider” means any of the following:  41 
 (A) An individual holding either a physician’s and surgeon’s certificate issued 42 
pursuant to Article 4 (commencing with Section 2080) of Chapter 5 of Division 2 of the 43 
Business and Professions Code, an osteopathic physician’s and surgeon’s certificate issued 44 
pursuant to Article 4.5 (commencing with Section 2099.5) of Chapter 5 of Division 2 of the 45 
Business and Professions Code, or an individual duly licensed as a physician, surgeon, or 46 
osteopathic physician or surgeon in another state or jurisdiction, who directly treats or 47 
supervises the treatment of the serious health condition.  48 
 (B) Any other person determined by the United States Secretary of Labor to be 49 
capable of providing health care services under the FMLA.  50 
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 (7) “Parent” means a biological, foster, or adoptive parent, a stepparent, a legal 51 
guardian, or other person who stood in loco parentis to the employee when the employee 52 
was a child. 53 
 (8) “Serious health condition” means an illness, injury, impairment, or physical or 54 
mental condition that involves either of the following: 55 
 (A) Inpatient care in a hospital, hospice, or residential health care facility. 56 
 (B) Continuing treatment or continuing supervision by a health care provider. 57 
 (d) An employer shall not be required to pay an employee for any leave taken 58 
pursuant to subdivision (a), except as required by subdivision (e). 59 
 (e) An employee taking a leave permitted by subdivision (a) may elect, or an 60 
employer may require the employee, to substitute, for leave allowed under subdivision (a), 61 
any of the employee’s accrued vacation leave or other accrued time off during this period or 62 
any other paid or unpaid time off negotiated with the employer.  If an employee takes a 63 
leave because of the employee’s own serious health condition, the employee may also elect, 64 
or the employer may also require the employee, to substitute accrued sick leave during the 65 
period of the leave.  However, an employee shall not use sick leave during a period of leave 66 
in connection with the birth, adoption, or foster care of a child, or to care for a child, parent, 67 
or spouse with a serious health condition, unless mutually agreed to by the employer and the 68 
employee.  69 
 (f) (1) During any period that an eligible employee takes leave pursuant to 70 
subdivision (a) or takes leave that qualifies as leave taken under the FMLA, the employer 71 
shall maintain and pay for coverage under a “group health plan,” as defined in Section 72 
5000(b) (1) of the Internal Revenue Code of 1986, for the duration of the leave, not to 73 
exceed 12 workweeks in a 12-month period, commencing on the date leave taken under the 74 
FMLA commences, at the level and under the conditions coverage would have been 75 
provided if the employee had continued in employment continuously for the duration of the 76 
leave.  Nothing in the preceding sentence shall preclude an employer from maintaining and 77 
paying for coverage under a “group health plan” beyond 12 workweeks.  An employer may 78 
recover the premium that the employer paid as required by this subdivision for maintaining 79 
coverage for the employee under the group health plan if both of the following conditions 80 
occur: 81 
 (A) The employee fails to return from leave after the period of leave to which the 82 
employee is entitled has expired. 83 
 (B) The employee’s failure to return from leave is for a reason other than the 84 
continuation, recurrence, or onset of a serious health condition that entitles the employee to 85 
leave under subdivision (a) or other circumstances beyond the control of the employee. 86 
 (2) Any employee taking leave pursuant to subdivision (a) shall continue to be 87 
entitled to participate in employee health plans for any period during which coverage is not 88 
provided by the employer under paragraph (1), employee benefit plans, including life, short-89 
term, or long-term disability or accident insurance, pension and retirement plans, and 90 
supplemental unemployment benefit plans to the same extent and under the same conditions 91 
as apply to an unpaid leave taken for any purpose other than those described in subdivision 92 
(a).  In the absence of these conditions an employee shall continue to be entitled to 93 
participate in these plans and, in the case of health and welfare employee benefit plans, 94 
including life, short-term, or long-term disability or accident insurance, or other similar 95 
plans, the employer may, at his or her discretion, require the employee to pay premiums, at 96 
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the group rate, during the period of leave not covered by any accrued vacation leave, or 97 
other accrued time off, or any other paid or unpaid time off negotiated with the employer, as 98 
a condition of continued coverage during the leave period.  However, the nonpayment of 99 
premiums by an employee shall not constitute a break in service, for purposes of longevity, 100 
seniority under any collective bargaining agreement, or any employee benefit plan. 101 
 For purposes of pension and retirement plans, an employer shall not be required to 102 
make plan payments for an employee during the leave period, and the leave period shall not 103 
be required to be counted for purposes of time accrued under the plan.  However, an 104 
employee covered by a pension plan may continue to make contributions in accordance with 105 
the terms of the plan during the period of the leave. 106 
 (g) During a family care and medical leave period, the employee shall retain 107 
employee status with the employer, and the leave shall not constitute a break in service, for 108 
purposes of longevity, seniority under any collective bargaining agreement, or any employee 109 
benefit plan.  An employee returning from leave shall return with no less seniority than the 110 
employee had when the leave commenced, for purposes of layoff, recall, promotion, job 111 
assignment, and seniority-related benefits such as vacation. 112 
 (h) If the employee’s need for a leave pursuant to this section is foreseeable, the 113 
employee shall provide the employer with reasonable advance notice of the need for the 114 
leave. 115 
 (i) If the employee’s need for leave pursuant to this section is foreseeable due to a 116 
planned medical treatment or supervision or donation of an organ, tissue, or bone marrow, 117 
the employee shall make a reasonable effort to schedule the treatment or supervision to 118 
avoid disruption to the operations of the employer, subject to the approval of the health care 119 
provider of the individual requiring the treatment or supervision. 120 
 (j) (1) An employer may require that an employee’s request for leave to care for a 121 
child, a spouse, or a parent who has a serious health condition be supported by a certification 122 
issued by the health care provider of the individual requiring care.  That certification shall be 123 
sufficient if it includes all of the following:  124 
 (A) The date on which the serious health condition commenced. 125 
 (B) The probable duration of the condition. 126 
 (C) An estimate of the amount of time that the health care provider believes the 127 
employee needs to care for the individual requiring the care. 128 
 (D) A statement that the serious health condition warrants the participation of a 129 
family member to provide care during a period of the treatment or supervision of the 130 
individual requiring care. 131 
 (2) Upon expiration of the time estimated by the health care provider in 132 
subparagraph (C) of paragraph (1), the employer may require the employee to obtain 133 
recertification, in accordance with the procedure provided in paragraph (1), if additional 134 
leave is required. 135 
 (k) (1) An employer may require that an employee’s request for leave because of 136 
the employee’s own serious health condition be supported by a certification issued by his or 137 
her health care provider.  That certification shall be sufficient if it includes all of the 138 
following: 139 
 (A) The date on which the serious health condition commenced. 140 
 (B) The probable duration of the condition. 141 
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 (C) A statement that, due to the serious health condition, the employee is unable to 142 
perform the function of his or her position. 143 
 (2) The employer may require that the employee obtain subsequent recertification 144 
regarding the employee’s serious health condition on a reasonable basis, in accordance with 145 
the procedure provided in paragraph (1), if additional leave is required. 146 
 (3) (A) In any case in which the employer has reason to doubt the validity of the 147 
certification provided pursuant to this section, the employer may require, at the employer’s 148 
expense, that the employee obtain the opinion of a second health care provider, designated 149 
or approved by the employer, concerning any information certified under paragraph (1). 150 
 (B) The health care provider designated or approved under subparagraph (A) shall 151 
not be employed on a regular basis by the employer. 152 
 (C) In any case in which the second opinion described in subparagraph (A) differs 153 
from the opinion in the original certification, the employer may require, at the employer’s 154 
expense, that the employee obtain the opinion of a third health care provider, designated or 155 
approved jointly by the employer and the employee, concerning the information certified 156 
under paragraph (1). 157 
 (D) The opinion of the third health care provider concerning the information 158 
certified under paragraph (1) shall be considered to be final and shall be binding on the 159 
employer and the employee.  160 
 (4) As a condition of an employee’s return from leave taken because of the 161 
employee’s own serious health condition, the employer may have a uniformly applied 162 
practice or policy that requires the employee to obtain certification from his or her health 163 
care provider that the employee is able to resume work.  Nothing in this paragraph shall 164 
supersede a valid collective bargaining agreement that governs the return to work of that 165 
employee. 166 
 (l) (1) An employer may require that an employee’s request for leave to donate an 167 
organ, tissue, or bone marrow be supported by a certification issued by the health care 168 
provider of the employee or the individual receiving the donation.  That certification shall be 169 
sufficient if it includes all of the following:  170 
 (A) The date on which the testing or donation is to occur. 171 
 (B) The probable duration of the employee’s recuperation following the testing or 172 
donation. 173 
 (C) A statement that, due to the testing or donation, the employee is unable to 174 
perform the function of his or her position. 175 
 (2) Upon expiration of the time estimated by the health care provider in 176 
subparagraph (B) of paragraph (1), the employer may require the employee to obtain 177 
recertification, in accordance with the procedure provided in paragraph (1), if additional 178 
leave is required. 179 
 (l)(m) It shall be an unlawful employment practice for an employer to refuse to 180 
hire, or to discharge, fine, suspend, expel, or discriminate against, any individual because of 181 
any of the following:  182 
 (1) An individual’s exercise of the right to family care and medical leave provided 183 
by subdivision (a). 184 
 (2) An individual’s giving information or testimony as to his or her own family 185 
care and medical leave, or another person’s family care and medical leave, in any inquiry or 186 
proceeding related to rights guaranteed under this section. 187 
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 (m)(n) This section shall not be construed to require any changes in existing 188 
collective bargaining agreements during the life of the contract, or until January 1, 1993, 189 
whichever occurs first. 190 
 (n)(o) The amendments made to this section by the act adding this subdivision 191 
shall not be construed to require any changes in existing collective bargaining agreements 192 
during the life of the contract, or until February 5, 1994, whichever occurs first. 193 
 (o)(p) The provisions of this section shall be construed as separate and distinct 194 
from those of Section 12945. 195 
 (p)(q) Leave provided for pursuant to this section may be taken in one or more 196 
periods.  The 12-month period during which 12 workweeks of leave may be taken under this 197 
section shall run concurrently with the 12-month period under the FMLA, and shall 198 
commence the date leave taken under the FMLA commences. 199 
 (q)(r) In any case in which both parents entitled to leave under subdivision (a) are 200 
employed by the same employer, the employer shall not be required to grant leave in 201 
connection with the birth, adoption, or foster care of a child that would allow the parents 202 
family care and medical leave totaling more than the amount specified in subdivision (a). 203 
 (r)(s) (1) Notwithstanding subdivision (a), an employer may refuse to reinstate an 204 
employee returning from leave to the same or a comparable position if all of the following 205 
apply: 206 
 (A) The employee is a salaried employee who is among the highest paid 10 percent 207 
of the employer’s employees who are employed within 75 miles of the worksite at which 208 
that employee is employed.  209 
 (B) The refusal is necessary to prevent substantial and grievous economic injury to 210 
the operations of the employer. 211 
 (C) The employer notifies the employee of the intent to refuse reinstatement at the 212 
time the employer determines the refusal is necessary under subparagraph (B). 213 
 (2) In any case in which the leave has already commenced, the employer shall give 214 
the employee a reasonable opportunity to return to work following the notice prescribed by 215 
subparagraph (C). 216 
 (s)(t) Leave taken by an employee pursuant to this section shall run concurrently 217 
with leave taken pursuant to the FMLA, except for any leave taken under the FMLA for 218 
disability on account of pregnancy, childbirth, or related medical conditions.  The aggregate 219 
amount of leave taken under this section or the FMLA, or both, except for leave taken for 220 
disability on account of pregnancy, childbirth, or related medical conditions, shall not 221 
exceed 12 workweeks in a 12-month period.  An employee is entitled to take, in addition to 222 
the leave provided for under this section and the FMLA, the leave provided for in Section 223 
12945, if the employee is otherwise qualified for that leave.224 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Provides that employees of larger employers, who meet certain requirements, 
may take protected leave for their own serious medical condition or to care for a member of the 
employee’s immediate family who suffers from a serious medical condition. 
 
This Resolution:  Would extend the existing leave to employees who require time off to donate 
organs, tissue, or bone marrow or to be tested to determine if the employee is a suitable donor. 

The Problem:  The California Family Rights Act protects any employee who needs time off due 
to his or her own serious medical condition.  Some employers and commentators believe that the 
definition of “serious medical condition” does not include any elective procedure, including 
organ, tissue, and marrow donation, because the employee is completely healthy before 
undergoing the procedure.   

Organ, tissue, and marrow donations are life saving procedures and, every day, thousands of 
patients are searching for a donor.  This resolution will ensure that donors, who may undergo 
painful surgery and recovery for a complete stranger, are not also placing their jobs at risk. 

IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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RESOLUTION 10-03-2007 
 

DIGEST 
Employee Medical Leave: Paid Time Off to Donate Blood and Components 
Adds Labor Code section 230.9 to provide paid time off to all California employees to donate 
blood, platelets, or any blood component.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 230.9 to the California Labor Code to read as follows: 
 

230.9 1 
(a) An employee of an employer with 25 or more employees shall be entitled to take 2 

off up to 20 hours of leave each year to donate blood, platelets, or any other component of 3 
blood, in accordance with appropriate medical standards established by the American Red 4 
Cross, the American Association of Blood Banks, or other nationally-recognized standards 5 
for blood and component donation.  The employee shall be entitled to take off up to up to 2 6 
hours every 56 days to donate whole blood.  The employee shall be entitled to take off up to 7 
3 hours up to 24 times per year to donate platelets.  The total time off under this statute shall 8 
be capped at 20 hours per year. The employer shall have no obligation to pay the employee 9 
for this time off. 10 

(b) No employer shall discharge or in any way discriminate against an employee who 11 
takes time off to donate blood, platelets, or any other component of blood. 12 
 (c) The employee, if requested by the employer, shall provide documentation from 13 
the facility at which the donation was made, confirming that he or she donated blood or 14 
platelets on a specific date and at a particular time. 15 
  For purposes of this subdivision, "documentation" means whatever written 16 
verification of donation the facility at which the donation was made deems appropriate and 17 
reasonable. 18 

(d) Any employee who is discharged, threatened with discharge, demoted, 19 
suspended, or in any other manner discriminated against in terms and conditions of 20 
employment by his or her employer because the employee has taken time off to donate 21 
blood, platelets, or any other component of blood shall be entitled to reinstatement and 22 
reimbursement for lost wages and work benefits caused by the acts of the employer.  Any 23 
employer who willfully refuses to rehire, promote, or otherwise restore an employee or 24 
former employee who has been determined to be eligible for rehiring or promotion by a 25 
grievance procedure, arbitration, or hearing authorized by law shall be subject to a civil 26 
penalty in an amount equal to three times the amount of the employee's lost wages and work 27 
benefits.28 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
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Existing Law:  Does not provide any protections for employees who take time off work to donate 
blood, platelets, or other components of blood. 
 
This Resolution:  Would guarantee paid time off for employees who take time off work to donate 
blood, platelets, or other components of blood. 

The Problem:  Blood donations are in critically short supply throughout California.  Every three 
seconds, someone needs blood, and every day, approximately 40,000 units of blood are used 
throughout the country, according to the American Association of Blood Banks. More than 23 
million units of blood and blood components are transfused each year. However, less than five 
percent of healthy Americans eligible to give blood actually donate each year. 

This resolution would encourage blood donations by ensuring that donors have a reasonable 
amount of time off work to give blood, and are able to give blood without placing their jobs at 
risk. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
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RESOLUTION 10-04-2007 
 
DIGEST 
Labor Law:  Paid Sick Leave 
Amends Labor Code section 233 to require all employers to provide paid sick leave benefits.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE  
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 233 to require all employers to provide paid sick 
leave benefits.  This resolution should be disapproved because it imposes an undue burden on 
California business owners to provide what has been optional employee welfare benefits.  
 
This resolution is modeled after San Francisco’s mandatory paid sick leave ordinance, which 
became effective on February 5, 2007.  (S.F. Admin. Code, ch. 12W.)  The resolution seeks to 
provide paid sick leave benefits for California workers to use to care for themselves, their 
children, domestic partners and anyone else that a worker may be charged with caring for.  San 
Francisco’s law is the first of its kind in the nation, and its impact on businesses is not yet 
known.   
 
While proponents argue that mandatory paid sick leave rights promote public policy, a law that 
forces start-up businesses and entrepreneurs to assume one more additional cost,  in an already 
expensive local economy, could be just enough to force these businesses out of California.  
Because the majority of businesses in this state are made up of small and midsize enterprises, it 
is unfair and overly burdensome to require all employers to furnish workers with paid sick leave 
and this resolution should be disapproved. 
 
Additionally, as drafted, this resolution is unworkable because it fails to consider the interplay of 
other leave laws and does not contemplate the administrative difficulties involved in managing 
multiple leave policies.  It is also unclear as to whether mandatory sick leave would afford 
protections beyond those provided by the California Family Rights Act, the Pregnancy Disability 
Leave, or the Family Medical Leave Act.   
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend section 233 of the California Labor Code to read as follows: 
 

§233. 1 
 (a) Employers shall provide paid sick leave to all employees, after the employee 2 
has completed 90 days of employment.  Paid sick leave shall accrue at a rate of not less than 3 
1 hour for each 30 hours the employee is regularly scheduled to work.  Sick leave need not 4 
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accrue for the employee’s first 90 days of employment, for any time worked in excess of the 5 
employee’s regular schedule, or for any time the employee is in an unpaid leave status.  Sick 6 
leave for exempt employees shall be determined based upon a 40 hour work week.  Any 7 
employer who provides sick leave for employees shall permit an employee to use in any 8 
calendar year the employee's accrued and available sick leave entitlement, in an amount not 9 
less than the sick leave that would be accrued during six months at the employee's then 10 
current rate of entitlement, to attend to an illness of a child, parent, spouse, or domestic 11 
partner of the employee.  All conditions and restrictions placed by the employer upon the 12 
use by an employee of sick leave also shall apply to the use by an employee of sick leave to 13 
attend to an illness of his or her child, parent, spouse, or domestic partner.  This section does 14 
not extend the maximum period of leave to which an employee is entitled under Section 15 
12945.2 of the Government Code or under the federal Family and Medical Leave Act of 16 
1993 (29 U.S.C. Sec. 2606 et seq.), regardless of whether the employee receives sick leave 17 
compensation during that leave. 18 

(b) Accrued, unused sick leave shall be carried over from year to year.  Employers 19 
may cap sick leave accrual of sick leave at 72 hours and employers meeting the definition of 20 
“small business” may cap accrual of sick leave at 40 hours.  An employer need not 21 
compensate an employee for any accrued, unused sick leave upon the employee's 22 
termination, resignation, retirement, or other separation from employment. 23 

(c) If an employer has a paid leave policy, such as a paid time off policy, that makes 24 
available to employees an amount of paid leave that may be used for the same purposes as 25 
sick leave under this section and that is sufficient to meet the requirements for accrued sick 26 
leave stated in subsections (a), the employer is not required to provide additional paid sick 27 
leave.  28 

(d) An employer may not require, as a condition of an employee's taking paid sick 29 
leave, that the employee search for or find a replacement worker to cover the hours during 30 
which the employee is on paid sick leave.  31 

(e) An employer may require employees to give reasonable notification of an 32 
absence from work for which paid sick leave is or will be used.  33 

(f) An employer may take reasonable measures to verify or document that an 34 
employee's use of paid sick leave is lawful.  35 

(g) This section shall not apply to employees covered by a bona fide collective 36 
bargaining agreement to the extent that such requirements are expressly waived in the 37 
collective bargaining agreement in clear and unambiguous terms.  38 
 (h)(b) As used in this section: 39 
 (1) "Child" means a biological, foster, or adopted child, a stepchild, a legal ward, a 40 
child of a domestic partner, or a child of a person standing in loco parentis.  41 
 (2) "Employer" means any person employing another under any appointment or 42 
contract of hire and includes the state, political subdivisions of the state, and municipalities. 43 
 (3) "Parent" means a biological, foster, or adoptive parent, a stepparent, or a legal 44 
guardian.  45 
 (4) "Sick leave" means accrued increments of compensated leave provided by an 46 
employer to an employee as a benefit of the employment for use by the employee during an 47 
absence from the employment for any of the following reasons: 48 
 (A) The employee is physically or mentally unable to perform his or her duties due 49 
to illness, injury, or a medical condition of the employee. 50 
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 (B) The absence is for the purpose of obtaining professional diagnosis or treatment 51 
for a medical condition of the employee.  52 
 (C) The absence is for other medical reasons of the employee, such as pregnancy 53 
or obtaining a physical examination. 54 
 (D) The absence is for the purpose of the employee taking time off to provide case 55 
or assistance to attend to an illness or injury of a child, parent, spouse, or domestic partner of 56 
the employee. 57 
 "Sick leave" does not include any benefit provided under an employee welfare 58 
benefit plan subject to the federal Employee Retirement Income Security Act of 1974 59 
(Public Law 93-406, as amended) and does not include any insurance benefit, workers' 60 
compensation benefit, unemployment compensation disability benefit, or benefit not payable 61 
from the employer's general assets. 62 

(E) "Small business" shall mean an employer for which fewer than ten persons work 63 
for compensation during a given week. In determining the number of persons performing 64 
work for an employer during a given week, all persons performing work for compensation 65 
on a full-time, part-time, or temporary basis shall be counted, including persons made 66 
available to work through the services of a temporary services or staffing agency or similar 67 
entity. 68 
 (i)(c) No employer shall deny an employee the right to use sick leave or discharge, 69 
threaten to discharge, demote, suspend, or in any manner discriminate against an employee 70 
for using, or attempting to exercise the right to use, sick leave to attend to an illness of a 71 
child, parent, spouse, or domestic partner of the employee. 72 
 (j)(d) Any employee aggrieved by a violation of this section shall be entitled to 73 
reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate 74 
equitable relief.  75 

(k) This Chapter provides minimum requirements pertaining to paid sick leave and 76 
shall not be construed to preempt, limit, or otherwise affect the applicability of any other 77 
law, regulation, requirement, policy, or standard that provides for greater accrual or use by 78 
employees of sick leave, whether paid or unpaid, or that extends other protections to 79 
employees.  80 

(l)(e) Upon the filing of a complaint by an employee, the Labor Commissioner shall 81 
enforce the provisions of this section in accordance with the provisions of Chapter 4 82 
(commencing with Section 79) of Division 1, including, but not limited to, Sections 92, 83 
96.7, 98, and 98.1 to 98.8, inclusive.  Alternatively, an employee may bring a civil action for 84 
the remedies provided by this section in a court of competent jurisdiction.  If the employee 85 
prevails, the court may award reasonable attorney's fees. 86 

(m)(f) This section is intended to create a uniform State-wide standard governing 87 
sick leave and, as such, is intended to supersede any local ordinance regarding paid sick 88 
leave.  The rights and remedies specified in this section are cumulative and nonexclusive 89 
and are in addition to any other rights or remedies afforded by contract or under other 90 
provisions of law. 91 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
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STATEMENT OF REASONS 
 
Existing Law:  Does not mandate that employers provide any amount of paid time off to 
employees who are sick or injured or who must take time off to care for sick or injured family 
members. 
 
This Resolution:  Would guarantee paid time off for employees who take time off due to their 
own illness or injury or to provide care to a sick or injured member of the employee’s immediate 
family. 
 
The Problem:  The number of single parent households and households where both parents work  
has increased over time.  When a wage earner is injured or too sick to work, or when that wage 
earner is needed to care for a sick family member, the family suffers.  The loss of income often 
occurs when the family is experiencing increased expenses for medical care.   
 
California provides limited replacement income through the State Disability Insurance program, 
but this compensation is only a portion of the income lost.  The California Legislature has 
already recognized that it is in the public benefit to provide income to workers who are needed to 
care for their family members. This resolution shifts a small portion of the burden of meeting the 
employee’s needs from the employee to the employer. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Margaret J. Grover, Haight, Brown & 
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone 
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com 
 
RESPONSIBLE FLOOR DELEGATE:  Margaret J. Grover 
 
COUNTERARGUMENTS 
 
BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY 
 
This resolution will have little impact on mid-sized and larger employers who already  provide 
paid time off for illness.  But it will cost California jobs at the low end – mom & pop businesses, 
one-of-a-kind retailers and home-based startups that can’t afford to budget 40 hours’ a year in 
paid time off for each of a handful of employees.  After they become established, the vast 
majority of businesses offer paid sick leave, because the labor market demands it.  This state-
imposed mandate will raise the hurdle for those of modest means who want to start a business, 
because the cash that must be available in reserve will now go up the minute the first employee is 
hired, and the second, and the third, just to pay for time when the employee is not working.  
California already mandates other time off, but without pay.  While unpaid leave imposes a 
burden on a small business, a paid leave mandate could put it out of business.  This resolution 
also would expand the current “kin care” requirement so that all of an employee’s sick leave – 
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not half, as it is currently – could be used to care for a sick family member.  Thus, full utilization 
of each employee’s sick leave annually will be virtually assured, at maximum expense to 
employers.  California needs to encourage new businesses, allow them to incubate and grow, on 
terms their employees agree on, until they get some momentum – after that, the labor market will 
ensure that their employees have paid time off. 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The resolution would burden business owners with a requirement to provide paid leave 
regardless of the size and nature of the business.  This would unfairly burden small businesses 
that simply cannot afford burdensome legal requirements and survive. 
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RESOLUTION 10-05-2007 
  
DIGEST 
Workers’ Compensation:  Maximum Period For Temporary Disability Payments  
Amends Labor Code section 4656 to extend the period of disability payments to which an 
injured employee is entitled. 
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends Labor Code section 4656 to extend the period of disability payments to 
which an injured employee is entitled.  This resolution should be disapproved because the 
Legislature has recently addressed this issue and determined that the current length of disability 
payments is appropriate. 
 
The Legislature evaluated and completely revamped California’s Workers’ Compensation 
scheme.  When Senate Bill 899 was enacted in April 2004, one of the issues expressly addressed 
by the Legislature was the appropriate length of time to which an injured worker is entitled to 
receive temporary disability payments.  As noted by the proponent, after the detailed and in 
depth evaluation and analysis, the legislature enacted the current language. 
 
While the proponent asserts that the time period currently existing in the statute is not 
appropriate and should be extended, there is no demonstration that the currently existing time 
frame is inappropriate or has led to any harsh or unfair treatment.  Accordingly, and the 
Legislature’s recent action should not be tampered with absent evidence that it truly has led to 
inappropriate results. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code section 4656 to read as follows: 
 

§4656 1 
 (a) Aggregate disability payments for a single injury occurring prior to January 1, 2 
1979, causing temporary disability shall not extend for more than 240 compensable weeks 3 
within a period of five years from the date of the injury. 4 
 (b) Aggregate disability payments for a single injury occurring on or after January 1, 5 
1979, and prior to the effective date of subdivision (c), causing temporary partial disability 6 
shall not extend for more than 240 compensable weeks within a period of five years from 7 
the date of the injury. 8 
 (c) (1) Aggregate disability payments for a single injury occurring on or after the 9 
effective date of this subdivision, causing temporary disability shall not extend for more 10 
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than 104 208 compensable weeks within a period of two four years from the date of 11 
commencement of temporary disability payment. 12 
 (2) Notwithstanding paragraph (1), for an employee who suffers from the following 13 
injuries or conditions, aggregate disability payments for a single injury occurring on or after 14 
the effective date of this subdivision, causing temporary disability shall not extend for more 15 
than 240 compensable weeks within a period of five years from the date of the injury: 16 
 (A) Acute and chronic hepatitis B. 17 
 (B) Acute and chronic hepatitis C. 18 
 (C) Amputations. 19 
 (D) Severe burns. 20 
 (E) Human immunodeficiency virus (HIV). 21 
 (F) High-velocity eye injuries. 22 
 (G) Chemical burns to the eyes. 23 
 (H) Pulmonary fibrosis. 24 
 (I) Chronic lung disease.25 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Temporary disability indemnity is payable to injured workers while receiving 
medical treatment and certified by the treating physician as unable to return to work due to the 
medical impairments which have not stabilized to the point of maximum improvement. 
 
This Resolution: Although only a small number of injured workers receiving temporary 
disability exceed 52 weeks or one year, there are a small percentage of injured workers whose 
treatment extends beyond that period and beyond the 104 weeks maximum under existing law. 
This resolution would extend the maximum period of temporary disability payments from 104 
weeks to 208 weeks. 
 
The Problem: Prior to the enactment of SB 899 in April 2004, the maximum period for 
temporary disability benefits was five years or 260 weeks. With the enactment of SB 899 the 
maximum period was reduced to 104 weeks or two years. 
 
After expiration of the 104 weeks limitation the disabled worker is cut off from temporary 
disability, and is not eligible to receive permanent disability indemnity and is without any 
income and forced to seek welfare assistance at the taxpayer’s expense. The enactment of the 
104 weeks temporary disability limitation has proven to be a windfall for the workers’ 
compensation insurance carriers at the taxpayer’s expense. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Gerald C. Benezra, Israel & Benezra, 1545 
Wilshire Boulevard, Suite 300, Los Angeles, CA 90017-4504, voice 213-484-2247, fax 213-413-
1166, gcbenezra@socal.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION 
 
The workers’ compensation laws were recently modified after substantial research, input, and 
compromise.  Practitioners from all areas were invited to participate.  This resolution would 
throw away an important section without providing a shred of proof that any windfall is actually 
being had. 
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RESOLUTION 10-06-07 
 
 

WITHDRAWN 
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RESOLUTION 10-07-2007  
  
DIGEST  
Labor Code:  Stage Fees In Adult Entertainment 
Amends Labor Code sections 350 to provide that dancers in the adult entertainment industry are 
not required to pay stage fees, nor are tips left for them property owned by their employer. 
  
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code §350 to read as follows: 
 

§350  1 
As used in this article, unless the context indicates otherwise: 2 
(a) "Employer" means every person engaged in any business or enterprise in this 3 

state that has one or more persons in service under any appointment, contract of hire, or 4 
apprenticeship, express or implied, oral or written, irrespective of whether the person is the 5 
owner of the business or is operating on a concessionaire or other basis. 6 

(b) "Employee" means every person, including aliens and minors, rendering actual 7 
service in any business for an employer, whether gratuitously or for wages or pay, whether 8 
the wages or pay are measured by the standard of time, piece, task, commission, or other 9 
method of calculation, and whether the service is rendered on a commission, concessionaire, 10 
or other basis, and includes any dancer performing services for or at the premises of an 11 
employer subject to Industrial Welfare Commission Order No. 5 or 10. 12 

(c) "Employing" includes hiring, or in any way contracting for, the services of an 13 
employee. 14 

(d) "Agent" means every person other than the employer having the authority to hire 15 
or discharge any employee or supervise, direct, or control the acts of employees. 16 

(e) "Gratuity" includes any tip, gratuity, money, or part thereof that has been paid or 17 
given to or left for an employee by a patron of a business over and above the actual amount 18 
due the business for services rendered or for goods, food, drink, or articles sold or served to 19 
the patron. Any amounts paid directly by a patron to a dancer employed by an employer 20 
subject to Industrial Welfare Commission Order No. 5 or 10 shall be deemed a gratuity. 21 

(f) "Business" means any business establishment or enterprise, regardless of where 22 
conducted. 23 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
  
Existing Law:  Provides that any gratuities paid directly to an employee are the sole property of 
the employee, requires employers to keep records of gratuities that come into the employer’s 
possession, requires employers to allow the Department of Industrial Relations to inspect the 
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records, and states that the Department will enforce the labor code provisions relating to 
gratuities. 
 
This Resolution:  Amends Labor Code, Chapter 3, Article 1 to prohibit any employer who 
employs/contracts with dancers for services from charging such dancers a fee (referred to as a 
“stage fee”) as a condition of employment or for the right to access the employer’s premises. The 
resolution also provides dancers with a private right of action to enforce these rights and recover 
unpaid gratuities and unlawfully charged stage fees in a civil action. 
 
The Problem:   Employers who employ dancers in the adult entertainment industry commonly 
charge those dancers a “stage fee” ranging from $50 to $350 per shift as a condition of 
employment or as “rent” in order to use the employer’s premises. In other words, the dancers 
must pay to work. Often, these same dancers are not paid wages of any kind. As a part of A.B. 
2509, enacted in 2000, Labor Code § 351 was amended to specifically provide that where a 
gratuity is paid directly by a patron to a dancer, the entire amount of that gratuity is the property 
of the dancer. Unfortunately, unscrupulous employers have skirted the intent of the 2000 
amendment by imposing these stage fees – which can most accurately be described as kick 
backs. A dancer who works one shift per day five days a week, and who pays a stage fee of $200 
per shift, will pay their employer in excess of $50,000 per year. Charging employees to work 
violates public policy, misleads consumers, and creates moral hazards, such as dancers under-
reporting their earnings on tax records.  

 
The amendments to the Labor Code proposed by this resolution will remedy this problem by 
expressly stating that dancers are employees for the purposes of the Article and by prohibiting 
employers from charging dancers any kind of fee as a condition of employment. The proposed 
amendments would also make clear that dancers have a private right of action to recover any fees 
unlawfully charged to them. 

 
The amendments proposed by this resolution regarding stage fees are consistent with the well 
established and fundamental public policies of this state regarding the protection of employees, 
consumers and the public. (See Labor Code § 356, which states “The Legislature expressly 
declares that the purpose of this article is to prevent fraud upon the public in connection with the 
practice of tipping…”; and, Smith v. Superior Court (L’Oreal USA) (2006) 39 Cal. 4th 77, 83 
“…loss of wages results in deprivation of the necessities of life, suffering inability to meet just 
obligations to others, and, in many cases may make the wage-earner a charge upon the public.”) 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute, law or rule. 
 
AUTHOR AND PERMANENT CONTACT: Jessica Christensen, Minami Tamaki LLP, 360 
Post Street, 8th Floor, San Francisco, CA 94108; (415) 788-9065; 
jchristensen@minamitamaki.com 
 
RESPONSIBLE FLOOR DELEGATE: Jessica Christensen 
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RESOLUTION 10-08-2007  
  
DIGEST  
Labor Code:  Charges For Service Industry Employees 
Amends Labor Code sections 350, 351, 353 and 355 to provide that “service charges” assessed 
to patrons are the sole property of the employee providing the service.  
  
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
  
History:  
No similar resolutions found. 
  
Reasons:  
This resolution amends Labor Code sections 350, 351, 353, and 355 to provide that “service 
charges” assessed to patrons are the sole property of the employee providing the service.  This 
resolution should be approved in principle as it effects the intent of and further clarifies existing 
law. 
 
It has long been the law in California that gratuities left for an employee are the sole property of 
the employee providing the service.  Sometimes, however, restaurants or hotels providing 
banquet services assess what is termed a “service charge” to patrons.  Patrons, already being 
assessed a “service charge” may elect not to tip the people providing the service, believing that is 
what the “service charge” is for.  If those gratuities are not provided to the people providing the 
service, then those individuals, in effect, are providing services for which they normally would 
receive gratuities, without receiving the gratuities. 
 
This resolution would remedy that situation.  Patrons being charged service charges could 
correctly assume that the service charge is being provided to the servers as their gratuity.  
Further, if the restaurant or hotel has additional administrative  or house fees that it needs to 
collect, those fees will be classified as such and retained by the restaurant or hotel, without the 
employee being denied the gratuity they earned by serving the patron. 
 
TEXT OF RESOLUTION  
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Labor Code §§350, 351, 353 and 355 to read as follows: 
 

§350  1 
As used in this article, unless the context indicates otherwise: 2 
(a) "Employer" means every person engaged in any business or enterprise in this 3 

state that has one or more persons in service under any appointment, contract of hire, or 4 
apprenticeship, express or implied, oral or written, irrespective of whether the person is the 5 
owner of the business or is operating on a concessionaire or other basis. 6 

(b) "Employee" means every person, including aliens and minors, rendering actual 7 
service in any business for an employer, whether gratuitously or for wages or pay, whether 8 
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the wages or pay are measured by the standard of time, piece, task, commission, or other 9 
method of calculation, and whether the service is rendered on a commission, concessionaire, 10 
or other basis. 11 

For the purposes of this Chapter, the term “employees” shall expressly exclude 12 
management and supervisory personnel. 13 

(c) "Employing" includes hiring, or in any way contracting for, the services of an 14 
employee. 15 

(d) "Agent" means every person other than the employer having the authority to hire 16 
or discharge any employee or supervise, direct, or control the acts of employees. 17 

(e) "Gratuity" includes any tip, gratuity, money, or part thereof that has been paid or 18 
given to or left for an employee by a patron of a business over and above the actual amount 19 
due the business for services rendered or for goods, food, drink, or articles sold or served to 20 
the patron. Any amounts paid directly by a patron to a dancer employed by an employer 21 
subject to Industrial Welfare Commission Order No. 5 or 10 shall be deemed a gratuity. 22 

(f) "Business" means any business establishment or enterprise, regardless of where 23 
conducted. 24 

(g) “Service charge” means a fee charged by an employer or other person to a patron 25 
in lieu of a gratuity to any employee, including any fee designated as a service charge, tip, or 26 
a fee that a patron or other consumer would reasonably expect to be given to an employee, 27 
in lieu of or in addition to, a gratuity. 28 
 29 
§351 30 

(a) No employer or agent shall collect, take, or receive any gratuity or a part thereof 31 
that is paid, given to, left for or intended for an employee by a patron, or deduct any amount 32 
from wages due an employee on account of a gratuity, or require an employee to credit the 33 
amount, or any part thereof, of a gratuity against and as a part of the wages due the 34 
employee from the employer. Every gratuity is hereby declared to be the sole property of the 35 
employee or employees to whom it was paid, given, or left for. An employer that permits 36 
patrons to pay gratuities by credit card shall pay the employees the full amount of the 37 
gratuity that the patron indicated on the credit card slip, without any deductions for any 38 
credit card payment processing fees or costs that may be charged to the employer by the 39 
credit card company. Payment of gratuities made by patrons using credit cards shall be made 40 
to the employees not later than the next regular payday following the date the patron 41 
authorized the credit card payment. 42 

(b) If an employer or person submits a bill, invoice or charge to a patron or other 43 
person that imposes a service charge or gratuity, the total proceeds of that service charge or 44 
gratuity shall be remitted only to employees.  45 

Nothing in this section shall prohibit an employer from imposing on a patron any 46 
house or administrative fee in addition to or instead of a service charge or tip, if the 47 
employer provides a designation or written description of that house or administrative fee 48 
which informs the patron that the fee does not represent a gratuity for services rendered by 49 
employees and is not distributed to employees. 50 

 51 
§353  52 

Every employer shall keep accurate records of all gratuities received by him, whether 53 
received directly from the employee or indirectly by means of deductions from the wages of 54 
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the employee or otherwise.  Every employer shall keep records of all monies received by 55 
him as a service charge indicating the amounts of such monies distributed to each employee. 56 
Such records shall be open to inspection at all reasonable hours by the department and upon 57 
request by any employee. 58 
 59 
§355  60 

The Department of Industrial Relations shall enforce the provisions of this article.  61 
All fines collected under this article shall be paid into the State treasury and credited to the 62 
general fund. Nothing in this article shall limit the right of any employee as defined by 63 
Section 351 to sue directly or through an assignee for any gratuities or service charges due 64 
him under this article.65 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Bar Association of San Francisco 
 
STATEMENT OF REASONS 
  
Existing Law:  Provides that any gratuities paid directly to an employee are the sole property of 
the employee, requires employers to keep records of gratuities in the employer’s possession, 
requires employers to allow the Department of Industrial Relations to inspect the records, and 
states that the Department will enforce the labor code provisions relating to gratuities. 
 
This Resolution:  Amends Labor Code Chapter 3, Article 1 to provide that where an employer 
charges customers a “service charge,” the entire proceeds of that service charge must be 
distributed among the serving employees, allows employees to inspect records of gratuities and 
service charges, and gives employees a private right of action to recover unpaid or withheld 
gratuities in a civil action. 
 
The Problem:   It is common in the food and beverage industries for companies to charge their 
customers a “service charge” in addition to the charges for the goods and services themselves. A 
typical service charge is 18% of the total bill submitted to the customer. Sometimes, a portion of 
this service charge is distributed among the employees in the chain of service. However, in many 
other instances, none of the service charge is distributed to employees. This inconsistency in 
industry practice often leads customers to the false impression that the gratuity is always 
included in the service charge. Where the service charge is not shared with employees, the 
employees will not receive any gratuity whatsoever. The custom of tipping provides for a 
substantial part of serving employees’ overall income. Where customers are misled into 
believing that the gratuity is included in the service charge, low-wage employees are deprived of 
much needed income. 
  
The proposed amendments would remedy this problem by requiring that where an employer 
imposes a service charge, the amount of the charge is distributed to employees in the chain of 
service. The proposed amendments do not prohibit an employer from charging a house or 
administrative fee, so long as the fee is not called a “service charge” and provided that the 
employer informs the customer that the fee is not a gratuity. Other states have passed similar 
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legislation in order to ensure that customers are not misled. (See Massachusetts General Laws, 
Chapter 149, Section 152A). The proposed amendments would also give employees the right to 
inspect gratuity and service charge related records, as well as a private right of action to recover 
gratuities or service charges unlawfully withheld. 
 
The proposed amendments resolution are consistent with the well established and fundamental 
public policies of this state regarding the protection of employees, consumers and the public. 
(See Labor Code § 356, which states “The Legislature expressly declares that the purpose of this 
article is to prevent fraud upon the public in connection with the practice of tipping…”; and, 
Smith v. Superior Court (L’Oreal USA) (2006) 39 Cal. 4th 77, 83 “…loss of wages results in 
deprivation of the necessities of life, suffering inability to meet just obligations to others, and, in 
many cases may make the wage-earner a charge upon the public.”) 
 
IMPACT STATEMENT 
 
This resolution does not affect any other statute, law or rule. 
 
AUTHOR AND PERMANENT CONTACT: Jessica Christensen, Minami Tamaki LLP, 360 
Post Street, 8th Floor, San Francisco, CA 94108; (415) 788-9065; 
jchristensen@minamitamaki.com 
 
RESPONSIBLE FLOOR DELEGATE: Jessica Christensen 
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LF-1 
RESOLUTION 10-09-2007 

 
DIGEST 
Labor and Employment:  Penalty for Violation of Break Requirement 
Amends Labor Code section 226.7 to characterize the one extra hour of pay due to an employee 
who is deprived of a meal or rest break as a penalty rather than wages.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons: 
This resolution amends Labor Code section 226.7 to characterize the one hour of extra pay due 
to an employee who is deprived of a meal or rest break as a penalty rather than wages.  This 
resolution should be approved in principle because it would restore the intent of the statute and 
would remove an ambiguity that extends the limitations period for claims for such amounts. 
 
Section 226.7 provides that an employee who works through his or her statutorily mandated meal 
or rest break is entitled to an additional hour of pay.  As presently written, the statute does not 
indicate whether the additional hour of pay is in the nature of wages or a penalty.  If the 
additional hour is characterized as wages, the employee has three years in which to make a claim 
for that additional pay.  (Code Civ. Proc., § 338, subd. (a).)  If the hour is counted as a penalty, 
however, the employee has only one year in which to sue.  (Code Civ. Proc., § 340, subd. (a).) 
 
A recent decision held that the additional hour of pay is to be treated as wages, not a penalty, and 
is therefore subject to the three-year statute of limitations.  (Murphy v. Kenneth Cole Productions 
(2007) 40 Cal.4th 1094.)  That holding resulted in an unintended windfall for the employee.  If 
the employee works through a break, he or she earns pay for that time.  The additional hour for 
the missed break is to be paid in addition to the employee’s regular pay for the extra time 
worked.  Since the employee has already been compensated for his or her work, the additional 
hour mandated by section 226.7 is clearly a penalty.  Yet Murphy held that the additional hour 
was compensation and thus the longer statute of limitations should apply. 
 
The plain purpose of section 226.7 is to ensure that employees are entitled to regular breaks 
during their shift, and to provide a negative incentive for employers to provide those breaks 
consistently.  The decision in Murphy, while well-reasoned under the present form and 
legislative history of section 226.7, has resulted in an unintended bonus for employees who may 
even choose to work through their breaks, and an unfair penalty against their employers.  
Moreover, the decision extends the statute of limitations for claims against those employers, 
subjecting them to additional liability to employees who have already been compensated for the 
time they actually worked.  This resolution would correct those inconsistencies. 
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TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that legislation be sponsored to 
amend California Labor Code Section 226.7 to read as follows: 

§226.7 1 
(a) No employer shall require any employee to work during any meal or rest period 2 
mandated by an applicable order of the Industrial Welfare Commission. 3 
(b) If an employer fails to provide an employee a meal period or rest period in accordance 4 
with an applicable order of the Industrial Welfare Commission, the employer shall pay the 5 
employee one additional hour of pay at the employee’s regular rate of compensation for 6 
each work day that the meal or rest period was not provided, as a penalty for failing to 7 
provide the meal or rest period.8 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Helene Wasserman, John Leonard,  Larry Liebenbaum, Donna 
Hollingsworth, Mark Harvis, Ralph Perry, Danette Meyers, John Hoag, Joel Douglas, Connie 
Kim 
 
STATEMENT OF REASONS:  
 
Existing Law:  Based upon the April 16, 2007 decision in Murphy v. Kenneth Cole Productions, 
___ Cal.4th ___, (Cal. April 16, 2007) , the money paid to employees if they do not take their 
meal or rest break, regardless of the reason, is considered “wages.”  This is despite the fact that, 
even though the employee may miss the meal or rest break, they are paid for the time they work, 
including the time they are working through their meal period.  The one hour of pay is in 
addition to the amount the employee earns by working. 
 
This Resolution:  Would add language to Labor Code 226.7 to accurately characterize the money 
paid to the employee as being a penalty against the employer for failing to provide the meal 
and/or rest break.  It would legislatively overrule Murphy v. Kenneth Cole Productions. 
 
The Problem:  Employers are required by law to ensure that all employees are afforded the 
opportunity to take a 10 minute, paid, rest break for every four hours worked.  Employers are 
also required by law, with certain limited exceptions, to ensure that all employees actually take a 
30-minute, uninterrupted, unpaid, meal period for every five hours worked.  Even if the 
employee asks if he or she can “work through lunch” to be able to leave earlier, the employer 
may not permit that, because permitting so would be a violation of the law, and the employer 
would be required to pay the employee an additional hour at the employee’s regular rate of pay 
for each occurrence.  If the employee “works through” lunch, the employee is being paid for that 
time.  Labor Code Section 226.7 requires that the employee be paid an additional hour. 
 
The issue of whether that “extra hour” is properly characterized as a “wage” to the employee or a 
“penalty” against the employer has been hotly contested.  In Murphy v. Kenneth Cole 
Productions, the California Supreme Court decided that it was a “wage.”  There is no real 
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explanation as to exactly what the employee is being compensated for under the circumstances, 
since the employee is being compensated for his or her time working through lunch.   
 
Numerous articles were written in the days that followed the rendition of the Murphy decision.  
In one article, a reputed employee-side employment attorney was quoted as saying “This sends a 
clear message to employers that they have to take these rules seriously.”  That is exactly why 
Murphy was wrongly decided.  The entire purpose of Labor Code Section 226.7 is to provide a 
penalty, a hammer, against employers who do not provide employees with their meal and rest 
breaks. It is not intended to provide wages, since the wages are already being paid for the time 
the employee worked through lunch. The goal is to ensure that employers follow the law and 
provide the legally-mandated meal and rest breaks.  If they do not follow the law, they should be 
penalized.  That is what Labor Code Section 226.7 does.  This resolution clarifies the purpose of 
Labor Code Section 226.7. 
 
IMPACT STATEMENT 
 
This proposed resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Helene Wasserman, Ford & Harrison, 350 
S. Grand Avenue, Suite 2300, Los Angeles, California 90071 (213) 237-2403 (o); (213) 237-
2401 (f); HWasserman@fordharrison.com  
 
RESPONSIBLE FLOOR DELEGATE:  Helene Wasserman  
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RESOLUTION 11-01-2007 
 
DIGEST 
Execution Of Holographic Wills: Invalidity Of “Deathbed” Wills 
Amends Probate Code section 6111 to invalidate holographic wills in favor of non-family 
member beneficiaries that are executed in a hospital, hospice, or skilled nursing home. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:  
This resolution amends Probate Code section 6111 to invalidate holographic wills in favor of 
non-family member beneficiaries that are executed in a hospital, hospice, or skilled nursing 
home. This resolution should be disapproved because it substantially interferes with a testator’s 
ability to designate the disposition of his or her estate.  
 
This resolution presumes that all holographic wills executed in hospital or hospice situations 
which favor non-family members are procured because of fraud or undue influence. On the 
contrary, many perfectly competent and unpressured testators discover a need to make a will 
while hospitalized or in a skilled nursing facility. They should not be arbitrarily and absolutely 
precluded from utilizing a holographic form of will.  Those wills that favor caregivers are 
already invalidated by the restrictions contained in Probate Code section 21350.  All others can 
be also be invalidated where appropriate, upon proof of lack of capacity, undue influence or 
fraud. 
 
SECTION/COMMITTEE REPORT 
 
TRUSTS & ESTATES SECTION 
DISAPPROVE 
 
The Trust & Estates Section does not understand the rationale for this change.  The location of the 
testator in a nursing home or other facility should not affect his/her ability to make a valid 
testamentary instrument.  Abuses, if any, can be adequately addressed by existing law on duress, 
undue influence, etc. 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
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TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend§ 6111 to the Probate Code to read as follows:  
 

§6111  1 
 (a)  Except as provided in Section 6111 (d), a A will that does not comply with 2 
Section 6110 is valid as a holographic will, whether or not witnessed, if the signature and 3 
the material provisions are in the handwriting of the testator. 4 
 (b)  Except as provided in Section 6111 (d), Iif a holographic will does not contain a 5 
statement as to the date of its execution and: 6 
 (1) If the omission results in doubt as to whether its provisions or the inconsistent 7 
provisions of another will are controlling, the holographic will is invalid to the extent of the 8 
inconsistency unless the time of its execution is established to be after the date of execution 9 
of the other will. 10 
 (2) If it is established that the testator lacked testamentary capacity at any time 11 
during which the will might have been executed, the will is invalid unless it is established 12 
that it was executed at a time when the testator had testamentary capacity. 13 
 (c) Except as provided in Section 6111 (d), Aany statement of testamentary intent 14 
contained in a holographic will may be set forth either in the testator's own handwriting or 15 
as part of a commercially printed form will. 16 
 (d) Section 6111 does not apply to a holographic will signed by the testator while he 17 
or she is in a hospital, hospice facility or skilled nursing home if the named beneficiary is 18 
not a family member.19 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: San Fernando Valley Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not protect a person in a hospital, hospice, skilled nursing home from undue 
influence by allowing the execution of a "death bed" Will without witnesses naming none family 
members as beneficiaries. 
 
This Resolution:  Would protect the heirs at law from Testator executing an unwitnessed "death 
bed” Will designed to defeat inheritance rights.   Probate Code section 6110 requires the 
witnessing of a Will and section 6111 provides exceptions to the witnessing of a Will.  The 
exceptions under section 6111 would not apply to testators in a hospital, hospice, skilled nursing 
home executing a "death bed" Will naming none family members as beneficiaries. 
 
The Problem: There is an increase in "death bed" Wills where a friend, care giver, acquaintance 
or facility employee becomes a beneficiary to assets owned by a person in a hospital, hospice, 
skilled nursing home through an unwitnessed Will.   
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statue or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Marlene S. Seltzer, 20350 Ventura 
 Boulevard, Suite 110, Los Angeles, CA 91364, telephone (818) 887-3333, fax (818) 716-9275, 
e-mail marlene@salvolaw.com. 
 
RESPONSIBLE FLOOR DELEGATE: Marlene S. Seltzer 
 
COUNTERARGUMENT 
 
BAR ASSOCIATION OF SAN FRANCISCO 

This resolution is similar to Resolutions 01-03 and 05-06, although it carries less baggage than 
those two resolutions.  Among other things, it is limited to holographic wills making someone 
other than a family member the beneficiary.  However, it provides no “escape hatches” for a 
situation where the will reflects the true intent of the testator and was not obtained by fraud, 
duress or undue influence.  For example, a terminally ill person who has no immediate family 
members might wish to bequeath his or her property to a worthy charity or educational 
institution.  That could not be done with a holographic will if this resolution were to become law. 
Nevertheless, the risk of fraud or undue influence under the circumstances covered by the 
resolution is real.  Therefore, the Bar Association of San Francisco could support the resolution 
if it included two exceptions: 1) that the will is valid if the testator survives for some significant 
period of time, and 2) if the beneficiary can establish by clear and convincing evidence that the 
will was not the product of fraud, duress or undue influence. 
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RESOLUTION 11-02-2007 
 

DIGEST 
Trusts: Reduces Time Allowed for Objections to Proposed Action 
Amends Probate Code section 16502 to reduce from 45 days to 30 days the time for filing 
objections to proposed action by a trustee. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:   
This resolution amends Probate Code section 16502 to reduce from 45 days to 30 days the time 
allowed after notice for filing objections to proposed action by a trustee. This resolution should 
be approved because the present statute requires too much time to expire before a trustee seeking 
court approval of an action can proceed. 
 
The presently required time periods often cause undue delays and difficulties, particularly in 
connection with real estate transactions.  While the time period for filing objections to proposed 
actions in probate proceedings is only 15 days, most statutory provisions regarding notices in 
trust proceedings is 30 days.  This amendment sufficiently protects the interests of the parties 
and brings the time allowed for filing objections in to proposed actions in line with that required 
for other trust proceeding notices. 
 
SECTION/COMMITTEE REPORT 
 
TRUST & ESTATES SECTION 
APPROVE IN PRINCIPLE 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend California  Probate Code 16502 to read as follows: 
 

§16502 1 
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 The notice of proposed action shall state that it is given pursuant to this section and 2 
shall include all of the following: 3 

(1) The name and mailing address of the trustee. 4 
 (2) The name and telephone number of a person who may be contacted for additional 5 
information. 6 
 (3) A description of the action proposed to be taken and an explanation of the 7 
reasons for the action. 8 
 (4) The time within which objections to the proposed action can be made, which shal 9 
be at least 45 30 days from the mailing of the notice of proposed action. 10 
 (5) The date on or after which the proposed action may be taken or is effective.11 

 
 (Proposed new language underlined, language to be deleted stricken) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS:   
 
Existing law:   Existing law requires that the time within which objections may be made to a 
Proposed Action in Trusts shall be at least 45 days from the mailing of the Notice of Proposed 
Action.  
 
This Resolution:  This resolution would shorten the time for Notice of Proposed Action in trusts 
from 45 days to 30 days, in keeping with most notice requirements for Trusts, which require 30-
day notice.  In Probate Estates, the law requires only a 15-day notice for a Notice of Proposed 
Action. 
 
The Problem: If a trustee decides to sell real property or another major asset held in trust, and 
determines that giving Notice of Proposed Action is indicated, the relatively long period for 
objections to be made can be a problem.  For instance, it can cause unnecessary delay in the 
closing of escrow for sale of real property, and may result in the loss of a sale.  The delay 
becomes more significant still if objections are received, because at that point the Trustee would 
likely have to petition the Court for authority to take the proposed action.  This would then add 
an additional 30 to 40 days (depending on the Court calendar for setting matters) before a 
Trustee could sell the property.  The potential for this substantial delay could deter buyers and 
make it more difficult to sell trust property.  Shortening the time as proposed is a reasonable 
method of ensuring that trustees who choose to proceed by notice of proposed action will have 
the best chance at keeping buyers in the market, while not prejudicing the rights of beneficiaries 
or other interested parties. 
 
IMPACT STATEMENT 
 
This resolution does not impact any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT:  Jean C. McEvoy, Law Office of Jean C. 
McEvoy, 1006 4th Street, Suite 243, Sacramento, CA 95814 phone:  (916) 443-7636; fax (916) 
551-1333; e-mail: jean.mcevoy@worldnet.att.net 
 
RESPONSIBLE FLOOR DELEGATE:  Jean C. McEvoy 
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RESOLUTION 11-03-2007 
 

 
DIGEST 
Probate: Furnishing Electronic Version of Schedules of Account Upon Request 
Adds Probate Code section 1065 to require an accounting party to furnish electronic versions of 
account schedules, if they exist, upon request by the court or any other party. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History: 
No similar resolutions found. 
 
Reasons:   
This resolution adds Probate Code section 1065 to require an accounting party to furnish an 
electronic version of account schedules, if they exist, upon request by the court or any other party.  
This resolution should be disapproved because it fails to address significant issues related to the 
transmission of electronically created and stored data. 
 
Even though this resolution puts no apparent burden on the filing party and does not require the 
filing party to create a new or electronic version of accounting schedules, and most complex 
accounting schedules are currently created by electronic means through the use of electronic 
software programs, expensive and little understood scrubbing and other technical efforts would 
have to be utilized in order to protect the privacy and integrity of the originator’s information.  
The inadvertent transmission of metadata (hidden codes reflecting the word processing history of 
documents) can reveal the editing, deletion and modification of the document, as well as notes 
often stored outside the print area of electronic documents.  Such revelations would implicate 
serious privilege and work product concerns. 
 
In addition, the current state of technology is such that many recipients’ software programs 
might not be compatible with electronic versions transmitted from the filing party’s computer.  
The recipient thus might not be able to open or read the submitted material, leading to further 
confusion and challenges for the parties and the courts. 
 
The resolution should also be disapproved because the time period allowed for production does 
not afford the filing party sufficient time to comply.  Although three days is certainly enough 
time in which to transmit schedules by e-mail, it is too short of a time to allow for ordinary 
delays of receipt such as vacations, time away from the office, and other such circumstances. 
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SECTION/COMMITTEE REPORTS 
 
TRUST & ESTATES SECTION 
DISAPPROVE 
 
The Trust & Estates Section raised a number of objections to this proposal, including the 
following: (1) the proposal is premature and should be tabled until technical issues such as 
acceptable universal formats for accountings (electronic or otherwise) are determined, (2) the 
notice period is not long enough, (3) issues of metadata scrubbing have not been addressed, (4) 
there is too much potential for modification of data by opposing counsel after submission, and (5) 
much data, such as workproduct notes, is often stored outside the print area of a given document. 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of the Delegates of the California Bar Associations 
recommends that legislation be sponsored to add Probate Code section 1065 to read as follows: 

 
§1065 1 
Upon request, a party must within 3 court days provide to any other party or the court an 2 
electronic version of the schedules of its account.  The electronic version may be provided in 3 
any form upon which the parties agree.  If the parties are unable to agree on the form, the 4 
responding party must provide to the requesting party the electronic version of the schedules 5 
of its account which it used to prepare the document filed with the court.  Under this 6 
provision, a party is not required to create an electronic version or any new version of any 7 
document for the purpose of transmission to the requesting party.8 

 
(Proposed new language underlined, language to be deleted stricken) 

 
PROPONENT:  Sacramento County Bar Association 
 
STATEMENT OF REASONS: 
 
Existing Law:  No current law exist related to providing an electronic version of the schedules of 
an account. 
 
This Resolution:  This resolution would add Probate Code §1065 to require a party to provide an 
electronic version of the schedules of its account on request of another party or the court. 
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The Problem:  Currently parties receiving accounts are required to spend unnecessary time at the 
expense of their clients to manually search and sort pages of entries in the schedules of the 
account and then retype the entries for which objections are raised.  Alternatively, the party 
receiving the account has to recreate an electronic version of the schedules of the account in 
order to electronically search and sort the schedules of the account or use the entries in their 
objection. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Barry K. Matulich, Law Office of Barry K. 
Matulich, P.O. Box 277848, Sacramento, CA 95827 voice (916) 366-8642; fax (916) 363-2113; 
e-mail: matulich@jps.net 
 
RESPONSIBLE FLOOR DELEGATE:  Barry K. Matulich 
 
 
 



11-04-1 

RESOLUTION 11-04-2007 
 
DIGEST 
Probate: Limitation on Transfers to Care Custodians Under Certain Circumstances  
Amends Probate Code section 21351 to add former care custodians to the class of persons to 
whom transfers are invalid unless approved by a certificate of independent review. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
DISAPPROVE 

History: 
No similar resolutions found. 
 
Reasons:   
This resolution amends Probate Code section 21351 to add former care custodians to class of 
persons to whom transfers are invalid unless approved by a certificate of independent review.  
This resolution should be disapproved because it fails to consider significant aspects of the 
relationship between the parties, and because the Legislature is already reviewing the problem 
addressed by the proponent. 
 
Existing law (Probate Code, section 21350) invalidates donative transfers to “care custodians” 
unless an independent attorney reviews the proposed donative transaction (will, gift, transfer, 
etc.) and certifies in writing that, in the independent attorney’s opinion, the transaction is free 
from fraud, duress or undue influence.  Probate Code section 21351 contains an exception to this 
invalidity where the transferor is related by blood or marriage to, or is a cohabitant or registered 
domestic partner of the transferee.  This resolution, however, would remove from the exception 
any spouse, cohabitant or registered domestic partner of the transferor who was formerly a “care 
custodian” of the transferor, without regard to other aspects of the relationship and the 
surrounding circumstances. 
 
The resolution should be disapproved for the additional reason that the Legislature has already 
taken action on the issue.  Assembly Bill No. 2034 (2005-2006 Reg. Sess.), which was adopted 
into law last year (Chapter 215 of Laws of 2006), mandates that a full and complete study and 
review of  Probate Codes 21350 and 21351 be conducted by the Law Revision Commission.  
That review is presently underway, and is scheduled to be reported to the Legislature with 
proposed statutory revisions on this subject matter no later than January 1, 2009.  
 
SECTION/COMMITTEE REPORT 
 
TRUST & ESTATES SECTION 
DISAPPROVE 
 
The Trust & Estates Section observed that spouses and others similarly situated (domestic 
partner, etc) are frequently care custodians and the proposal would lead to unintended and 
detrimental societal consequences. 
 



11-04-2 

This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates of the California Bar Association recommends 
that legislation be sponsored to amend Probate Code section 21351 to read as follows: 
 

§21351.   1 
Section 21350 does not apply if any of the following conditions are met: 2 

 (a) The transferor is related by blood or marriage to, is a cohabitant with, or is the 3 
registered domestic partner, pursuant to Division 2.5 (commencing with Section 297) of the 4 
Family Code, of the transferee or the person who drafted the instrument unless said 5 
transferee was a Care Custodian, pursuant to Welfare & Institutions Code section 15610.17. 6 
If the transferee was a care custodian of the transferor before the marriage, co-habitation or 7 
registration of domestic partnership, then the provisions of subsection (b) must be met 8 
before the transfer may be deemed effective.  For purposes of this section, "cohabitant" has 9 
the meaning set forth in Section13700 of the Penal Code.  This subdivision shall 10 
retroactively apply to an instrument that becomes irrevocable on or after July 1, 1993. 11 
  b) The instrument is reviewed by an independent attorney who (1) counsels the client 12 
(transferor) about the nature and consequences of the intended transfer, (2) attempts to 13 
determine if the intended consequence is the result of fraud, menace, duress, or undue 14 
influence, and (3) signs and delivers to the transferor an original certificate in substantially 15 
the following form, with a copy delivered to the drafter: 16 
 17 

"CERTIFICATE OF INDEPENDENT REVIEW” 18 
 19 
I, _______________________________________________, have reviewed  20 
                                    (attorney's name) 21 
__________________________________________ and counseled my client, 22 
                        (name of instrument)  23 
______________________________, on the nature and consequences of the 24 
              (name of client) 25 
 26 
transfer, or transfers, of property to _________________________________ 27 
               (name of potentially disqualified person)  28 
 29 
contained in the instrument.  I am so disassociated from the interest of the transferee as to be 30 
in a position to advise my client independently, impartially, and confidentially as to the 31 
consequences of the transfer.  On the basis of this counsel, I conclude that the transfer, or 32 
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transfers, in the instrument that otherwise might be invalid under Section 21350 of the 33 
Probate Code are valid because the transfer, or transfers, are not the product of fraud, 34 
menace, duress, or undue influence.   35 
 36 
__________________________________      __________________________" 37 
          (Name of Attorney)                                (Date) 38 
 39 
Any attorney whose written engagement signed by the client is expressly limited solely to 40 
the preparation of a certificate under this subdivision, including the prior counseling, shall 41 
not be considered to otherwise represent the client.  42 
 (c) After full disclosure of the relationships of the persons involved, the instrument is 43 
approved pursuant to an order under Article 10 (commencing with Section 2580) of Chapter 44 
6 of Part 4 of Division 4. 45 
 (d) The court determines, upon clear and convincing evidence, but not based solely 46 
upon the testimony of any person described in subdivision (a) of Section 21350, that the 47 
transfer was not the product of fraud, menace, duress, or undue influence.  If the court finds 48 
that the transfer was the product of fraud, menace, duress, or undue influence, the 49 
disqualified person shall bear all costs of the proceeding, including reasonable attorney's 50 
fees.  51 
 (e) Subdivision (d) shall apply only to the following instruments: 52 
 (1) Any instrument other than one making a transfer to a person described in 53 
paragraph (1) of subdivision (a) of Section 21350. 54 
 (2) Any instrument executed on or before July 1, 1993, by a person who was a 55 
resident of this state at the time the instrument was executed. 56 
 (3) Any instrument executed by a resident of California who was not a resident at the 57 
time the instrument was executed. 58 
 (f) The transferee is a federal, state, or local public entity, an entity that qualifies for 59 
an exemption from taxation under Section 501(c)(3) or 501(c)(19) of the Internal Revenue 60 
Code, or a trust holding an interest for this entity, but only to the extent of the interest of the 61 
entity, or the trustee of this trust.  This subdivision shall retroactively apply to an instrument 62 
that becomes irrevocable on or after July 1, 1993. 63 
 (g) For purposes of this section, "related by blood or marriage" shall include persons 64 
within the fifth degree or heirs of the transferor. 65 
    (h) The transfer(s) does not exceed the sum of three thousand dollars($3,000), 66 
cumulatively.  This subdivision shall not apply if the total value of the property in the estate 67 
of the transferor does not exceed the amount prescribed in Section 13100. 68 
 (i) The transfer is made by an instrument executed by a nonresident of California 69 
who was not a resident at the time the instrument was executed, and that was not signed 70 
within California.71 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Orange County Bar Associaton 
 
STATEMENT OF REASONS: 



11-04-4 

 
Existing law: Provides that care custodians may inherit or receive donative transfers if they are 
the spouse, domestic partner or co-habitant of the elder or dependent adult. Further provides that 
donative transfers cannot exceed $3,000. 
 
This Resolution: Would provide that if the spouse, domestic partner or co-habitor was, at any 
time, a care custodian of the elder or dependent adult it will be necessary to get a Certificate of 
Independent Review before the transfer will be effective and that transfers for less than $3000 
will be counted cumulatively. 
 
The Problem: The problem of having care givers inherit or receive donative transfers is not 
solved by the prohibition under section 21350 if all they have to do is marry, form a domestic 
partnership or co-habit with their client, which they are doing. And while donative transfers are 
not to exceed $3,000, it is not specifically stated that such transfers cumulatively cannot exceed 
$3,000, providing the care giver with the opportunity of receiving numerous transfers at or just 
under that sum. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Kim R. Hubbard, 668 N. Coast Hwy., #239, 
Laguna Beach, CA 92651; (949) 376-4505; FAX (949) 376-4506, 
oldmotherelderlaw@yahoo.com 
 
RESPONSIBLE FLOOR DELEGATE:  Kim R. Hubbard 
 
COUNTERARGUMENT 
 
SAN DIEGO COUNTY BAR ASSOCIATION  
 
In seeking to protect certain individuals, a law may infringe excessively on others.  This 
Resolution is a case in point:  While it would ensure that care custodians do not circumvent the 
requirements of Probate section 21351 by marrying, cohabitating or becoming the domestic 
partner of elderly transferors who are in need of protection, it makes it more difficult for those 
elderly transferors who are not in need of protection to make donative transfers to their spouses, 
domestic partners or cohabitants if they happen to be the transferors’ former care custodians.  In 
sum, in enacting section 21351(a) to exclude spouses, domestic partners and cohabitants of 
transferors from the requirements of the other subsections of section 21351, the Legislature 
sought to balance fundamental rights with the need for protection.  The line the Legislature drew 
appears balanced and well reasoned.  It should not be disturbed. 
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RESOLUTION 11-05-07 
 
DIGEST 
Intestate Succession: Community Property to Children of Predeceased Spouse  
Amends Probate Code sections 6402.5 and 1207 to allow heirs of a predeceased spouse to inherit 
property attributed to that spouse in certain circumstances. 
 
RESOLUTIONS COMMITTEE RECOMMENDATION  
APPROVE IN PRINCIPLE 
 
History: 
No similar resolutions found. 
 
Reasons:   

This resolution amends Probate Code sections 6402.5 and 1207 to allow heirs of a predeceased 
spouse to inherit property attributed to that spouse in certain circumstances.  This resolution 
should be approved in principle because it will remedy an inequity in existing law, 
notwithstanding the complexities it might create in distribution of intestate estates. 

The present statute allows for intestate succession to a share of property of the decedent inherited 
from a predeceased spouse by heirs of the predeceased spouse where the decedent dies without 
issue.  However if the decedent dies with issue, all of the estate goes to the decedent’s children, 
including that property acquired from a predeceased spouse, even if there are also children of the 
predeceased spouse alive. 

There is no policy reason for this distinction.  Where there are also issue of the predeceased 
spouse alive at the time of the decedent’s death, it is reasonable to assume that the expectations 
of the decedent and the predeceased spouse would be that the share of the decedent’s property 
which the decedent acquired from the predeceased spouse would pass either to the children of 
the predeceased spouse or, in the case of a blended family, equally to the children of both 
spouses.  

This resolution effectively makes the intestate distribution of that part of a decedent’s estate 
which was acquired from a predeceased spouse the same whether or not the decedent leaves 
issue, and eliminates the disinheritance of the predeceased spouse’s children from their parent’s 
property by virtue of the fact that their parent’s surviving spouse left children. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Probate Code sections 6402.5  and 1207 to read as follows: 
 

§6402.5 1 
(a) For purposes of distributing real property under this section if the decedent had a 2 

predeceased spouse who died not more than 15 years before the decedent and there is no 3 
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surviving spouse or issue of the decedent, the portion of the decedent's estate attributable to 4 
the decedent's predeceased spouse passes as follows: 5 

(1) If the decedent is survived by issue of the predeceased spouse, to the surviving 6 
issue of the predeceased spouse; if they are all of the same degree of kinship to the 7 
predeceased spouse they take equally, but if of unequal degree those of more remote degree 8 
take in the manner provided in Section 240. 9 

(1.5) If there is no surviving issue of the predeceased spouse but the decedent leaves 10 
issue, to the issue of the decedent. 11 

(2) If there is no surviving issue of the predeceased spouse or the decedent but the 12 
decedent is survived by a parent or parents of the predeceased spouse, to the predeceased 13 
spouse's surviving parent or parents equally. 14 

(3) If there is no surviving issue or parent of the predeceased spouse or issue of the 15 
decedent but the decedent is survived by issue of a parent of the predeceased spouse, to the 16 
surviving issue of the parents of the predeceased spouse or either of them, the issue taking 17 
equally if they are all of the same degree of kinship to the predeceased spouse, but if of 18 
unequal degree those of more remote degree take in the manner provided in Section 240. 19 

(4) If the decedent is not survived by issue, parent, or issue of a parent of the 20 
predeceased spouse, to the next of kin of the decedent in the manner provided in Section 21 
6402. 22 

(5) If the portion of the decedent's estate attributable to the decedent's predeceased 23 
spouse would otherwise escheat to the state because there is no kin of the decedent to take 24 
under Section 6402, the portion of the decedent's estate attributable to the predeceased 25 
spouse passes to the next of kin of the predeceased spouse who shall take in the same 26 
manner as the next of kin of the decedent take under Section 6402. 27 

(b) For purposes of distributing personal property under this section if the decedent 28 
had a predeceased spouse who died not more than five years before the decedent, and there 29 
is no surviving spouse or issue of the decedent, the portion of the decedent's estate 30 
attributable to the decedent's predeceased spouse passes as follows: 31 

(1) If the decedent is survived by issue of the predeceased spouse, to the surviving 32 
issue of the predeceased spouse; if they are all of the same degree of kinship to the 33 
predeceased spouse they take equally, but if of unequal degree those of more remote degree 34 
take in the manner provided in Section 240. 35 

(1.5) If there is no surviving issue of the predeceased spouse but the decedent leaves 36 
issue, to the issue of the decedent. 37 

(2) If there is no surviving issue of the predeceased spouse or the decedent but the 38 
decedent is survived by a parent or parents of the predeceased spouse, to the predeceased 39 
spouse's surviving parent or parents equally. 40 

(3) If there is no surviving issue or parent of the predeceased spouse or issue of the 41 
decedent but the decedent is survived by issue of a parent of the predeceased spouse, to the 42 
surviving issue of the parents of the predeceased spouse or either of them, the issue taking 43 
equally if they are all of the same degree of kinship to the predeceased spouse, but if of 44 
unequal degree those of more remote degree take in the manner provided in Section 240. 45 

(4) If the decedent is not survived by issue, parent, or issue of a parent of the 46 
predeceased spouse, to the next of kin of the decedent in the manner provided in Section 47 
6402. 48 
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(5) If the portion of the decedent's estate attributable to the decedent's predeceased 49 
spouse would otherwise escheat to the state because there is no kin of the decedent to take 50 
under Section 6402, the portion of the decedent's estate attributable to the predeceased 51 
spouse passes to the next of kin of the predeceased spouse who shall take in the same 52 
manner as the next of kin of the decedent take under Section 6402. 53 

(c) For purposes of disposing of personal property under subdivision (b), the 54 
claimant heir bears the burden of proof to show the exact personal property to be disposed of 55 
to the heir. 56 

(d) For purposes of providing notice under any provision of this code with respect to 57 
an estate that may include personal property subject to distribution under subdivision (b), if 58 
the aggregate fair market value of tangible and intangible personal property with a written 59 
record of title or ownership in the estate is believed in good faith by the petitioning party to 60 
be less than ten thousand dollars ($10,000), the petitioning party need not give notice to the 61 
issue or next of kin of the predeceased spouse.  If the personal property is subsequently 62 
determined to have an aggregate fair market value in excess of ten thousand dollars 63 
($10,000), notice shall be given to the issue or next of kin of the predeceased spouse as 64 
provided by law. 65 

(e) For the purposes of disposing of property pursuant to subdivision (b), "personal 66 
property" means that personal property in which there is a written record of title or 67 
ownership and the value of which in the aggregate is ten thousand dollars ($10,000) or more. 68 

(f) For the purposes of this section, the "portion of the decedent's estate attributable 69 
to the decedent's predeceased spouse" means all of the following property in the decedent's 70 
estate: 71 

(1) One-half of the community property in existence at the time of the death of the 72 
predeceased spouse. 73 

(2) One-half of any community property, in existence at the time of death of the 74 
predeceased spouse, which was given to the decedent by the predeceased spouse by way of 75 
gift, descent, or devise. 76 

(3) That portion of any community property in which the predeceased spouse had 77 
any incident of ownership and which vested in the decedent upon the death of the 78 
predeceased spouse by right of survivorship. 79 

(4) Any separate property of the predeceased spouse which came to the decedent by 80 
gift, descent, or devise of the predeceased spouse or which vested in the decedent upon the 81 
death of the predeceased spouse by right of survivorship. 82 

(g) For the purposes of this section, quasi-community property shall be treated the 83 
same as community property. 84 

(h) For the purposes of this section: 85 
(1) Relatives of the predeceased spouse conceived before the decedent's death but 86 

born thereafter inherit as if they had been born in the lifetime of the decedent. 87 
(2) A person who is related to the predeceased spouse through two lines of 88 

relationship is entitled to only a single share based on the relationship which would entitle 89 
the person to the larger share.  90 
 91 
§1207. 92 

(a) Subject to subdivision (b), where notice is required to be given to a decedent's 93 
beneficiaries, devisees, or heirs, notice need not be given to a person who, because of a 94 
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possible parent-child relationship between a stepchild and a stepparent or between a foster 95 
child and a foster parent, may be (1) an heir of the decedent or (2) a member of a class to 96 
which a devise is made. 97 

(b) Subdivision (a) does not apply where the person required to give the notice has 98 
actual knowledge of facts that (1) a person would reasonably believe give rise under Section 99 
6454 to the parent-child relationship between the stepchild and the stepparent or between the 100 
foster child and the foster parent, or (2) that the stepchild is a child of a predeceased spouse 101 
or registered domestic partner of the decedent and the spouse or registered domestic partner 102 
predeceased the decedent within the period of time prescribed in Section 6402.5. 103 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Riverside County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Presently, if a spouse predeceases a decedent by more than 120 hours and the 
surviving spouse has children, all of the property of the decedent (including the community 
property and a share of the separate property of the predeceased spouse) is distributed to the 
children of the surviving spouse. As a result, any children of the predeceased spouse are 
automatically disinherited from any share in this property. Conversely, if the surviving spouse 
leaves no children and no surviving spouse, the property is distributed to the heirs of each 
spouse. Therefore, the fact that a surviving spouse dies with issue triggers disinheritance of 
parties who would otherwise be heirs. 
 
This Resolution: The changes to this statute expand the provisions which presently only apply 
when the surviving spouse dies without issue and makes the statute apply even if the survivor left 
issue.  
 
The Problem: Intestate succession is intended to provide distribution to the parties that a 
decedent would have most likely wanted to benefit if the decedent had executed a will. In many 
cases, this is accomplished by the present statutes. But, in the situation of a blended family, the 
results are often inconsistent with the intent of the decedent. For example, if both spouses have 
been married previously and have children from their prior marriages, which children inherit the 
community property will be dictated by which spouse survives. The survivor’s children will 
receive all the community property and the predeceased spouse’s children will receive nothing. 
In contrast, if the survivor leaves no issue and dies within 5 years (for personal property) or 15 
years (for real property) of the predeceased spouse, the community and separate property of both 
spouses is divided among their respective heirs. This amendment would extend to blended 
families the same protection presently given to heirs of both spouses when they die without 
issue. Children will still be given priority over other heirs, but the children of both spouses will 
equally share the community property. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Thomas M. Johnson, Heritage Law Offices, 
APC, 4324 Latham Street, Suite 100, Riverside, California 92501, 951-369-1335 telephone, 951-
369-1775 facsimile, tom@heritagelawoffices.com 
 
RESPONSIBLE FLOOR DELEGATE: Thomas M. Johnson 
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RESOLUTION 11-06-2007 
 
DIGEST: 
Legal Life Estate: Obligations of Life Tenant  
Amends Civil Code section 840, adds Civil Code section 840.5, and amends Probate Code 
section 11603 to require holders of life estates in real property to insure the property and to 
require court orders establishing life interests to include notice of the life tenant’s duties. 
 
COMMITTEE/SECTION REPORT 
 
TRUST & ESTATES SECTION 
APPROVE AS AMENDED 
 
The Trust & Estates Section believes the proposal has merit, but recommends that it needs to be 
modified in certain pertinent respects.  Specifically, the Section believes that the proposal should 
(1) provide that a contrary provision in Testator’s Will will control, (2) clarify specific insurance 
requirements, (3) delete court order requirement, and (4) provide for alternative protection for 
the remaindermen if adequate insurance cannot be obtained (due to vacancy or other conditions 
causing the property to be uninsurable, for example). 
 
This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to amend Civil Code section 840 and to add Civil Code section 840.5, to 
read as follows: 
 

§840 1 
 Unless otherwise provided in the creating instrument, Tthe owner of a life estate 2 
must keep the buildings and fences in repair for ordinary waste, and must pay the taxes on 3 
the property, and other annual charges, and a just proportion of extraordinary assessments 4 
benefiting the whole inheritance. To the extent that it is reasonable to do so, the life tenant 5 
must pay for premiums of insurance to replace the loss of the buildings or other 6 
improvements. The presumptive remainderman has the right to demand proof that the life 7 
tenant has obtained such insurance as is reasonable under the circumstances. The life tenant 8 
must comply with such demand within 40 days. 9 
 10 
§840.5 11 
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 The owner of a life estate has a duty to use the proceeds of any insurance received to 12 
compensate for a loss to the buildings or other improvements to restore the buildings or 13 
other improvements to the condition they were in previous to the loss, so as to not cause any 14 
injury to the inheritance. Any proceeds in excess of that required to fully restore the property 15 
are the property of the life tenant. 16 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: States that a life tenant has a duty to do no injury to the inheritance and has a duty 
to maintain the property. There is no duty to insure the property against loss. Furthermore, 
existing case law states that the proceeds of any such insurance are the exclusive property of the 
purchaser. If the property were held in a trust, the trustee would have a duty to insure the 
property and to maintain it. Insurance proceeds would be paid to the trust which is held for the 
benefit of both the life beneficiary and remainder beneficiary/ies. 
 
This Resolution: Imposes a duty on a life tenant to carry insurance against loss and to use the 
proceeds of any such insurance to restore the property. In order to put the life tenant on notice of 
such duties, if the life tenancy is created by distribution from a probated estate, the order of 
distribution must set forth the duties of a life tenant. 
 
The Problem: There are two problems. One is that those who receive a legal life estate from a 
probate do not know their duties. The second is that those duties do not include the duty to insure 
the property against harm. This legislation addresses both of those problems. The Probate Code 
section provides that court orders for distributions of life estates set forth the legal rights, 
restrictions and duties of life tenants. The two Civil Code sections impose a duty to carry 
insurance on the property and to use the proceeds of such insurance to restore the property after a 
loss is suffered. Such a duty to insure is imposed on the Trustee of a trust. While these changes 
do not guarantee compliance, they set a clear standard to be enforced in court in the event of 
noncompliance and harm to the property. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Valerie J. Merritt, Calleton, Merritt, 
DeFrancisco & Real-Salas LLP, 131 North El Molino Avenue, Suite 300, Pasadena, CA 91101, 
voice 626-395-0860, fax 626-395-0865, valerie@cmdrlaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Valerie J. Merritt 
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RESOLUTION 11-07-2007 
 
DIGEST: 
Conservatorships: Criminal Background Check on Conservatee  

  Adds Probate Code section 1836 to require courts to provide certain conservators written 
information to assist them in obtaining criminal background checks on their conservatees.  
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
DISAPPROVE 
 
History:   
No similar resolutions found. 
 
Reasons: 
This resolution adds Probate Code section 1836 to require courts to provide certain conservators 
written information to assist them in obtaining criminal background checks on their existing or 
proposed conservatees. This resolution should be disapproved because it fails to achieve its 
contemplated objective. 
 
The resolution fails to provide courts and judges the power to make the desired information 
available to conservators.  It also puts an undue burden on courts and judges with unclear and 
ambiguous procedures, and fails to address existing statutes and laws restricting access to and 
use of certain criminal records and databases.  (See, e.g., Pen. Code, §§ 111.42, 11105.3, 11143, 
11076 and 11079; and Gov. Code, § 6200.)  

 
In addition, this resolution benefits only “registered private conservators” rather than all 
conservators, which limitation further undermines its potential effectiveness.  Under already 
pending legislation which appears headed for passage (Senate Bill No. 340 [2007-2008 Reg. 
Sess.]), court investigators in all probate conservatorship matters will be added to those persons 
authorized to receive information concerning a conservatee’s total criminal record history from 
the Attorney General under Penal Code section 11105.  Since the Omnibus Conservatorship and 
Guardianship Act of 2006 has already expanded the powers and responsibilities of court 
investigators in conservatorship matters, the presently pending legislation will effectively fulfill 
the objectives sought by this resolution better than would this resolution.  
 
SECTION/COMMITTEE REPORT 
 
TRUST & ESTATES SECTION 
DISAPPROVE 
 
The Trust & Estates Section believes this proposal pits the privacy of the proposed conservatee 
against the safety of the proposed conservator; the section believes that both positions have 
merit. However, there is a bill pending in the legislature which would make this information 
readily available to the court investigator,  and that the investigator could provide the gist of this 
information to both the proposed conservator and the court-appointed attorney, if any, if deemed 
pertinent.  
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This position is only that of the TRUST & ESTATES SECTION of the State Bar of 
California.  This position has not been adopted by either the State Bar's Board of 
Governors or overall membership, and is not to be construed as representing the position 
of the State Bar of California. 
  
Membership in the TRUST & ESTATES SECTION is voluntary and funding for section 
activities, including all legislative activities, is obtained entirely from voluntary sources.  
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add section 1836 to the Probate Code to read as follows: 
 

§1836 1 
 (a) Every superior court shall provide all private professional conservators registered 2 
under Probate Code section 2340 with written information on the procedure and 3 
requirements for obtaining a criminal background check on a Conservatee or proposed 4 
Conservatee. 5 
 (b) The written information on the procedure and requirements for obtaining a 6 
criminal background check on Conservatee shall include, but need not be limited to the 7 
following: 8 

(1) An Ex Parte Application and Order with a declaration, filed confidentially. 9 
(2) A declaration of the circumstances or facts underlying the private conservator’s 10 

need for the criminal background check personally signed by the private conservator and 11 
including his/her registration number, under penalty of perjury. 12 

(3) A processing fee.13 
 

(Proposed new language underlined; language to be deleted stricken) 
 
PROPONENT: Los Angeles County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not permit a private conservator to obtain a criminal background check on 
Conservatee or proposed Conservatee. 
 
This Resolution: Would enable a private conservator to obtain a criminal background check on 
Conservatee or proposed Conservatee in limited circumstances. 
 
The Problem: The private conservators are concerned for their safety. If the factual information 
suggests a pattern of violent behavior, the private conservator is asking for a means to check the 
criminal background of those conservatees and potential conservatees who may pose a threat to 
their safety. 
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IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT: Alice A. Salvo, 20350 Ventura Boulevard, 
Suite 110, Woodland Hills, CA 91364, voice 818-887-3333, fax 818-716-9275, 
aliceann@salvolaw.com 
 
RESPONSIBLE FLOOR DELEGATE: Alice A. Salvo 
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RESOLUTION ELF-01-2007 
 

DIGEST 
Provision of Legal Services Following Determination of Major Disaster 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommends that the Legislature add Section 
6064.2 to the Business and Professions Code to read as follows: 
 

§6064.2 1 
(a) Determination of existence of major disaster. Solely for purposes of this Section, 2 

upon application by the Board of Governors of the State Bar of California, the Supreme 3 
Court shall determine when an emergency affecting the justice system, as a result of a 4 
natural or other major disaster, has occurred in: 5 

(1) California and whether the emergency caused by the major disaster affects the 6 
entirety or only a part of California, or  7 

(2) another jurisdiction but only after such a determination and its geographical 8 
scope have been made by the highest court of that jurisdiction. The authority to engage in 9 
the temporary practice of law in California pursuant to subdivision (c) shall extend only to 10 
lawyers who principally practice in the area of such other jurisdiction determined to have 11 
suffered a major disaster causing an emergency affecting the justice system and the 12 
provision of legal services. 13 

(b) Temporary practice in California following major disaster. Following the 14 
determination of an emergency affecting the justice system in California pursuant to 15 
subdivision (a), or a determination that persons displaced by a major disaster in another 16 
jurisdiction and residing in this jurisdiction are in need of pro bono services and the 17 
assistance of lawyers from outside of California is required to help provide such assistance, 18 
a lawyer authorized to practice law in another United States jurisdiction, and not disbarred, 19 
suspended from practice or otherwise restricted from practice in any jurisdiction, may 20 
provide legal services in California on a temporary basis. Such legal services must be 21 
provided on a pro bono basis without compensation, expectation of compensation or other 22 
direct or indirect pecuniary gain to the lawyer. Such legal services shall be assigned and 23 
supervised through an established not-for-profit bar association, pro bono program or legal 24 
services program or through such organization(s) specifically designated by the Supreme 25 
Court.  26 

(c) Temporary practice in California following major disaster in another jurisdiction. 27 
Following the determination of a major disaster in another United States jurisdiction, a 28 
lawyer who is authorized to practice law and who principally practices in that affected 29 
jurisdiction, and who is not disbarred, suspended from practice or otherwise restricted from 30 
practice in any jurisdiction, may provide legal services in California on a temporary basis. 31 
Those legal services must arise out of and be reasonably related to that lawyer’s practice of 32 
law in the jurisdiction, or area of such other jurisdiction, where the major disaster occurred. 33 

(d) Duration of authority for temporary practice. The authority to practice law in 34 
California granted by subdivision (b) shall end when the Supreme Court determines that the 35 
conditions caused by the major disaster in California have ended except that a lawyer then 36 



ELF-01-2 

representing clients in California pursuant to subdivision (b) is authorized to continue the 37 
provision of legal services for such time as is reasonably necessary to complete the 38 
representation, but the lawyer shall not thereafter accept new clients. The authority to 39 
practice law in California granted by subdivision (c) shall end [60] days after this Court 40 
declares that the conditions caused by the major disaster in the affected jurisdiction have 41 
ended. 42 

(e) Court appearances. The authority granted by this Rule does not include appearances 43 
in court except: 44 

(1)  pursuant to the court’s pro hac vice admission rule and, if such authority is 45 
granted, any fees for such admission shall be waived; or 46 

(2) if the Supreme Court, in any determination made under paragraph (a), grants blanket 47 
permission to appear in all or designated California courts to lawyers providing legal 48 
services pursuant to paragraph (b). If such an authorization is included, any pro hac vice 49 
admission fees shall be waived. 50 

(f) Disciplinary authority and registration requirement. Lawyers providing legal services 51 
in California pursuant to subdivisions (b) or (c) are subject to the disciplinary authority of 52 
the Board of Governors of the State Bar and the Supreme Court and the Rules of 53 
Professional Conduct adopted pursuant to Division 3, Chapter 4 of the California Business 54 
and Professions Code. Lawyers providing legal services in California under subdivision (b) 55 
or (c) shall, within 30 days from the commencement of the provision of legal services, file a 56 
registration statement with the State Bar. The registration statement shall be in a form 57 
prescribed by the State Bar. Any lawyer who provides legal services pursuant to this Section 58 
shall not be considered to be engaged in the unlawful practice of law in California. 59 

(g) Notification to clients. Lawyers authorized to practice law in another United States 60 
jurisdiction who provide legal services pursuant to this Section shall inform clients in this 61 
California of the jurisdiction in which they are authorized to practice law, any limits of that 62 
authorization, and that they are not authorized to practice law in California except as 63 
permitted by this Section. They shall not state or imply to any person that they are otherwise 64 
authorized to practice law in California.  65 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  There is no rule governing the practice of law by out of state lawyers after an 
emergency has affected the justice system either in California or in the lawyer’s home state. 
 
This Resolution:  This resolution is based on American Bar Association Model Rule 104, which 
was approved by the ABA on February 12, 2007. It provides a structure for and limits on the 
ability of an out of state attorney to practice in California after an emergency affecting the justice 
system has occurred either in California or in another jurisdiction.  
 
The Problem: A major disaster in this or another jurisdiction may cause an emergency affecting 
the justice system with respect to the provision of legal services for a sustained period of time 
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interfering with the ability of lawyers admitted and practicing in the affected jurisdiction to 
continue to represent clients until the disaster has ended. When this happens, lawyers from the 
affected jurisdiction may need to provide legal services to their clients, on a temporary basis, 
from an office outside their home jurisdiction. In addition, lawyers in an unaffected jurisdiction 
may be willing to serve residents of the affected jurisdiction who have unmet legal needs as a 
result of the disaster or, though independent of the disaster, whose legal needs temporarily are 
unmet because of disruption to the practices of local lawyers. Lawyers from unaffected 
jurisdictions may offer to provide these legal services either by traveling to the affected 
jurisdiction or from their own offices or both, provided the legal services are provided on a pro 
bono basis through an authorized not-for-profit entity or such other organization(s) specifically 
designated by this Court. A major disaster includes, for example, a hurricane, earthquake, flood, 
wildfire, tornado, public health emergency or an event caused by terrorists or acts of war. All of 
the California disciplinary rules would apply to lawyers from other jurisdictions practicing 
temporarily in California after an emergency.  
 
Further information and commentary can be found at: 
www.abanet.org/leadership/2007/midyear/docs/journal/hundredfour.doc 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, regulation, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Patrick H. Fabian, Law Office of Patrick H. 
Fabian, 101 Howard Street, Suite 310, San Francisco, CA 94105, 415.543.5443, 
phf@phfabian.com 
 
RESPONSIBLE FLOOR DELEGATE:  Patrick H. Fabian 
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RESOLUTION ELF-02-2007 
 

DIGEST 
Exemption From Liability For Rescue Of Children In Locked Cars 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that 
legislation be sponsored to add Section 15621 of the Vehicle Code as follows: 
 

§15621 1 
(a) A person may use reasonable means to open a motor vehicle without obtaining the 2 
consent of the owner, lessee, or operator of that motor vehicle if that person reasonably 3 
believes that all of the following are true: 4 
(1) a child has been left unattended in the motor vehicle; 5 
(2) the child, whether due to immaturity, restraint, medical condition, or any other reason, is 6 
unable to open the door or window of the motor vehicle by himself or herself upon the 7 
instruction or urging of an adult; 8 
(3) the child’s parent, guardian, or other adult responsible for the child’s safety is not present 9 
in the immediate area and cannot be located immediately; and 10 
(4) the circumstances are such that the child is likely to suffer injury or death if the child is 11 
not removed from the motor vehicle before law enforcement, safety forces, or child 12 
protection authorities can be summoned. 13 
(b) A person who opens a motor vehicle under circumstances fulfilling subdivision (a) of 14 
this section shall not be held civilly or criminally liable for doing so. 15 
(c) As used in subdivision (a) of this section, the term “reasonable means” includes, but is 16 
not limited to, the following: 17 
(1) Breaking a window, windshield, or sunroof of the motor vehicle; 18 
(2) Prying or otherwise forcing open a door, sunroof, trunk lid, or hatch of the motor 19 
vehicle; and 20 
(3) Using tools, devices, or other means to deactivate the locking mechanism of the door or 21 
window of the motor vehicle.   22 

 
(Proposed new language underlined; language to be deleted stricken.) 

 
PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS: 
 
Existing Law:  Does not provide for the rescue of unattended children from motor vehicles by 
passersby under dangerous circumstances. 
 
This Resolution:  Would permit anyone finding an unattended child in a motor vehicle under 
dangerous circumstances to rescue the child immediately without incurring civil or criminal 
liability for doing so. 
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The Problem:  There has been a recent rash of incidents in California in which children have 
been killed or seriously injured after having been left unattended in vehicles.  (See, e.g., Girl, 2, 
left in hot car - nanny is arrested (San Francisco Chronicle, Aug. 30, 2007), p. B-3; 
Manslaughter charge in child's car death (San Francisco Chronicle, Aug. 28, 2007), p. B-3; 
Baby found in car leads to arrest (San Mateo Daily Journal, Sept. 3, 2007), 
http://www.smdailyjournal.com/article_preview.php?id=80057&eddate=09/03/2007.)  Most of 
these tragedies have resulted from exposure to heat.  Despite the wide reporting of these 
incidents and efforts to inform the public of the dangers of leaving children unattended in motor 
vehicles, many adults are simply not getting the message. 
 
Even on mild days, the temperature inside a car can rise quickly to lethal levels.  A child left 
inside that car can sustain serious injuries, suffer excruciating torment, and can even be killed 
before law enforcement or other authorities can be called to the scene.  However, would-be 
rescuers might hesitate to take action to assist the child for fear that they might be held civilly or 
criminally liable for breaking into the car to save the child. 
 
“Kaitlyn’s Law” presently provides for a $100 fine (waivable upon the finding of “economic 
disadvantage”) to be levied upon a person who leaves a child unattended in a motor vehicle.  The 
person may also be prosecuted under other legal provisions.  (Veh. Code, § 15620.)  These 
provisions, however, are after-the-fact measures that are apparently having little educational 
effect.  Week after week, we hear of another child’s death from being left unattended due to 
carelessness or simple forgetfulness. 
 
There is no replacement for the loss of a child.  Rescuers should be encouraged to intervene 
immediately to save a child before it’s too late. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other rule, statute, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Jim Weixel, Weixel Law Office, 2370 Market 
Street, • No. 133, San Francisco, CA 94114, telephone (415) 682-9785, email 
appeals@jimweixel.com.  
 
RESPONSIBLE FLOOR DELEGATE:  Jim Weixel 
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RESOLUTION ELF-03-2007 
 

DIGEST 
Termination of Spousal Support 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates recommend that legislation be sponsored to 
amend Family Code Section 4337 to read as follows: 
 

§4337 1 
Except as otherwise agreed by the parties in writing, the obligation of a party under an order 2 
for the support of the other party terminates upon the death of either party or either the 3 
remarriage of the other party, or the other party’s registration as a Domestic Partner. 4 

 
(Proposed new language underlined; language to be deleted stricken) 

 
PROPONENT: Orange County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law: Does not take into account a party’s status as a Registered Domestic Partner as it 
does a re-married spouse in the termination of spousal support statute. 
 
This Resolution: Would modify the Family Code to treat a former spouse turned Registered 
Domestic Partner, the same as that same former spouse getting remarried, in the termination of 
spousal support statute. 
 
The Problem: When the Domestic Partnership statute, Family Code, §297.5, was created, the 
statute that we seek to amend, should have been amended simultaneously because that statute 
affords Domestic Partners the same rights of support from each other, as does the statutes related 
to married couples.  Accordingly, when there is a divorce, and the supported ex-spouse 
remarries, in the absence of an agreement to the contrary, spousal support automatically 
terminates.  The same should be true of an ex-spouse who has now become a Registered 
Domestic Partner.  Without the amendment, you have double-dipping, in that the Registered 
Domestic Partners have a duty to support each other, and they can still get spousal support from 
their ex-spouses.  This would actually afford Registered Domestic Partners with greater rights 
than that of married partners.  It does not make logical sense.  This proposed amendment is 
extremely ripe at this time, as this same issue is now before the Court of Appeals, and will 
probably end up before the California Supreme Court.  The underlying case was an Orange 
County case entitled, In re the Marriage of Garber.  In that case, Mr. Garber agreed to pay his ex-
wife spousal support, however, Mr. Garber’s ex-wife failed to disclose that she was now a 
Registered Domestic Partner.  Unfortunately, the way Family Code, §4337 is currently written, it 
makes no provision for this scenario, thus Mr. Garber continues to be on the hook for spousal 
support pending appeal. 
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IMPACT STATEMENT  
 
This resolution does not affect any other law, statute, or rule. 
 
AUTHOR, AND/OR PERMANENT CONTACT: Barry I. Besser, Esq., 2230 W. Chapman 
Ave., Ste. 200, Orange, CA 92868, 714/978-1788, bbesser502@aol.com 
 
RESPONSIBLE FLOOR DELEGATE: Barry I. Besser, Esq. 
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RESOLUTION ELF-04-2007 
 

DIGEST 
Time For Filing A Charge Of Discrimination Based On Unequal Pay 
 
TEXT OF RESOLUTION 
 
RESOLVED that the Conference of Delegates urges the Senate of the United States to pass H.R. 
2831, and the President to sign the bill if passed by the Senate.  The text of H.R. 2831 follows. 
 

110th CONGRESS 
1st Session 
H. R. 2831 

 
AN ACT 

To amend title VII of the Civil Rights Act of 1964, the Age Discrimination in Employment Act 
of 1967, the Americans With Disabilities Act of 1990, and the Rehabilitation Act of 1973 to 
clarify that a discriminatory compensation decision or other practice that is unlawful under such 
Acts occurs each time compensation is paid pursuant to the discriminatory compensation 
decision or other practice, and for other purposes.  

Be it enacted by the Senate and House of Representatives of the United States of America 
in Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the `Lilly Ledbetter Fair Pay Act of 2007'. 

SEC. 2. FINDINGS. 

Congress finds the following: 
(1) The Supreme Court in Ledbetter v. Goodyear Tire & Rubber Co., No. 05-1074 
(May 29, 2007), significantly impairs statutory protections against discrimination 
in compensation that Congress established and that have been bedrock principles 
of American law for decades. The Ledbetter decision undermines those statutory 
protections by unduly restricting the time period in which victims of 
discrimination can challenge and recover for discriminatory compensation 
decisions or other practices, contrary to the intent of Congress. 
(2) The limitation imposed by the Court on the filing of discriminatory 
compensation claims ignores the reality of wage discrimination and is at odds 
with the robust application of the civil rights laws that Congress intended. 
(3) With regard to any charges of discrimination under any law, nothing in this 
Act is intended to preclude or limit an aggrieved person's right to introduce 
evidence of unlawful employment practices that have occurred outside the time 
for filing a charge of discrimination. 
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(4) This Act is not intended to change current law treatment of when pension 
distributions are considered paid. 

SEC. 3. DISCRIMINATION IN COMPENSATION BECAUSE OF RACE, COLOR, 
RELIGION, SEX, OR NATIONAL ORIGIN. 

Section 706(e) of the Civil Rights Act of 1964 (42 U.S.C. 2000e-5(e)) is amended by 
adding at the end the following: 
`(3)(A) For purposes of this section, an unlawful employment practice occurs, with 
respect to discrimination in compensation in violation of this title, when a discriminatory 
compensation decision or other practice is adopted, when an individual becomes subject 
to a discriminatory compensation decision or other practice, or when an individual is 
affected by application of a discriminatory compensation decision or other practice, 
including each time wages, benefits, or other compensation is paid, resulting in whole or 
in part from such a decision or other practice. 
`(B) In addition to any relief authorized by section 1977a of the Revised Statutes (42 
U.S.C. 1981a), liability may accrue and an aggrieved person may obtain relief as 
provided in subsection (g)(1), including recovery of back pay for up to two years 
preceding the filing of the charge, where the unlawful employment practices that have 
occurred during the charge filing period are similar or related to unlawful employment 
practices with regard to discrimination in compensation that occurred outside the time for 
filing a charge.'. 

SEC. 4. DISCRIMINATION IN COMPENSATION BECAUSE OF AGE. 

Section 7(d) of the Age Discrimination in Employment Act of 1967 (29 U.S.C. 626(d)) is 
amended-- 

(1) by redesignating paragraphs (1) and (2) as subparagraphs (A) and (B), 
respectively; 
(2) by striking `(d)' and inserting `(d)(1)'; 
(3) in the third sentence, by striking `Upon' and inserting the following: 

`(2) Upon'; and 
(4) by adding at the end the following: 

`(3) For purposes of this section, an unlawful practice occurs, with respect to 
discrimination in compensation in violation of this Act, when a discriminatory 
compensation decision or other practice is adopted, when a person becomes subject to a 
discriminatory compensation decision or other practice, or when a person is affected by 
application of a discriminatory compensation decision or other practice, including each 
time wages, benefits, or other compensation is paid, resulting in whole or in part from 
such a decision or other practice.'. 

SEC. 5. APPLICATION TO OTHER LAWS. 

(a) Americans With Disabilities Act of 1990- The amendment made by section 3 shall 
apply to claims of discrimination in compensation brought under title I and section 503 of 
the Americans with Disabilities Act of 1990 (42 U.S.C. 12111 et seq., 12203), pursuant 
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to section 107(a) of such Act (42 U.S.C. 12117(a)), which adopts the powers, remedies, 
and procedures set forth in section 706 of the Civil Rights Act of 1964 (42 U.S.C. 2000e-
5). 
(b) Rehabilitation Act of 1973- The amendments made by section 3 shall apply to claims 
of discrimination in compensation brought under sections 501 and 504 of the 
Rehabilitation Act of 1973 (29 U.S.C. 791, 794), pursuant to-- 

(1) sections 501(g) and 504(d) of such Act (29 U.S.C. 791(g), 794(d)), 
respectively, which adopt the standards applied under title I of the Americans 
with Disabilities Act of 1990 for determining whether a violation has occurred in 
a complaint alleging employment discrimination; and 
(2) paragraphs (1) and (2) of section 505(a) of such Act (29 U.S.C. 794a(a)) (as 
amended by subsection (c)). 

(c) Conforming Amendments- 
(1) REHABILITATION ACT OF 1973- Section 505(a) of the Rehabilitation Act 
of 1973 (29 U.S.C. 794a(a)) is amended-- 

(A) in paragraph (1), by inserting after `(42 U.S.C. 2000e-5 (f) through 
(k))' the following: `(and the application of section 706(e)(3) (42 U.S.C. 
2000e-5(e)(3)) to claims of discrimination in compensation)'; and 
(B) in paragraph (2), by inserting after `1964' the following: `(42 U.S.C. 
2000d et seq.) (and in subsections (e)(3) of section 706 of such Act (42 
U.S.C. 2000e-5), applied to claims of discrimination in compensation)'. 

(2) CIVIL RIGHTS ACT OF 1964- Section 717 of the Civil Rights Act of 1964 
(42 U.S.C. 2000e-16) is amended by adding at the end the following: 

`(f) Section 706(e)(3) shall apply to complaints of discrimination in compensation under 
this section.'. 

(3) AGE DISCRIMINATION ACT OF 1967- Section 15(f) of the Age 
Discrimination in Employment Act of 1967 (29 U.S.C. 633a(f)) is amended by 
striking `of section' and inserting `of sections 7(d)(3) and'. 

SEC. 6. EFFECTIVE DATE. 

This Act, and the amendments made by this Act, take effect as if enacted on May 28, 
2007 and apply to all claims of discrimination in compensation under title VII of the 
Civil Rights Act of 1964 (42 U.S.C. 2000e et seq.), the Age Discrimination in 
Employment Act of 1967 (29 U.S.C. 621 et seq.), title I and section 503 of the Americans 
with Disabilities Act of 1990, and sections 501 and 504 of the Rehabilitation Act of 1973, 
that are pending on or after that date. 

Passed the House of Representatives July 31, 2007.  

PROPONENT:  Bar Association of San Francisco 
 
STATEMENT OF REASONS 
 
Existing Law:  Under the Supreme Court’s interpretation of Title VII (and related laws), a person 
must file a charge of discrimination based on discriminatory unequal pay within 180 days after 
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the employer first takes the action causing the unequal pay, regardless whether the employees 
then knows of the discrimination and regardless of the fact that the discriminatory unequal pay is 
carried forward in each and every paycheck after the initial discriminatory pay decision. 
 
This Resolution:  This resolution urges the U.S. Senate to pass and the President to sign H.R. 
2831, which would reverse the Supreme Court and cause each new paycheck that carries forward 
a discriminatory pay decision to trigger a new 180-filing period for a charge of discrimination  
 
The Problem: When an employer fixes the pay of two or more similarly situated employees on a 
basis that is unequal and is discriminatory because the disparity is based upon a factor such as 
gender or race, the employee being discriminated against may not immediately be aware that his 
or her pay is not equal to the pay of a co-worker.  Thus, the employee may not become aware of 
the disparity until long after the employer sets the unequal pay.  The Supreme Court decided that 
was an irrelevant factor, and held that the initial act of setting pay unequally was the 
discriminatory act, and that the aggrieved employee must file a charge of discrimination within 
180 days of that act.  H.R. 2831, which was passed by the House of Representatives on July 31, 
2007, would reverse that decision.  It would amend Title VII and related laws to provide that 
each time the discriminatory pay practice is carried forward in the issuance of paychecks, a new 
180-day time period for filing a charge begins to run.  Many lower courts had previously 
followed that rule before the Supreme Court held otherwise.  If employers wish to maintain a 
level of confidentiality regarding how much each of its employees is paid, it should not be able 
to cloak discriminatory practices in that manner.  H.R. 2831 protects employers against situations 
where an employee may learn of the discriminatory pay practice but sleep on his or her rights by 
limiting back pay to two years. 
 
IMPACT STATEMENT 
 
This resolution would not affect any other statute, regulation, or law. 
 
AUTHOR AND/OR PERMANENT CONTACT:  John T. Hansen, Nossaman, Guthner, Knox & 
Elliott, LLP, 50 California Street, 34th Floor, San Francisco, CA 94111. Telephone: 415-438-
7245; Fax: 415-398-2438; E-Mail: jhansen@nossaman.com.  
 
RESPONSIBLE FLOOR DELEGATE:  John T. Hansen 
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