RESOLUTION 01-01-2006

DIGEST

Summary Judgment: Calculation of Time

Amends Code of Civil Procedure section 437c, subdivision (b) to change the time frame for
filing summary judgment oppositions and reply briefs.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 437c, subdivision (b) to change the time
frame for filing summary judgment oppositions and reply briefs. This resolution should be
approved in principle because it resolves a potential conflict in the law.

Under current law, oppositions and replies to motions for summary judgment filed pursuant to
Code of Civil Procedure section 437c¢ must be filed no less than fourteen days and five days,
respectively, before the date of the motion hearing. This resolution amends Code of Civil
Procedure section 437c, subdivision (b) to require that oppositions and replies be filed no less
than fourteen court days and five court days, respectively, before the date of the hearing. This
modification is beneficial because it resolves a potential conflict with California Rules of Court,
rule 345, which provides that “[w]ritten objections [to evidence] must be filed and served no
later than 4:30 p.m. on the third court day preceding the hearing.”

Because Rule 345 (read in conjunction with Rule 343) is calculated utilizing court days, as
opposed to calendar days, it is conceivable that objections to the evidence in a reply would be
required to be filed on the same day or even before the reply is filed. While objections could still
be made orally at the hearing, such objections might not be considered as carefully by a court as
those that were submitted in writing prior to the hearing. Moreover, while the proposed
amendment would shorten the time frame for opposing a motion for summary judgment,
opposing parties would still have adequate time under the current rules to oppose motions for
summary judgment.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure sections 437c to read as follows:

8§437c

(a) Any party may move for summary judgment in any action or proceeding if it is
contended that the action has no merit or that there is no defense to the action or proceeding.
The motion may be made at any time after 60 days have elapsed since the general
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appearance in the action or proceeding of each party against whom the motion is directed or
at any earlier time after the general appearance that the court, with or without notice and
upon good cause shown, may direct. Notice of the motion and supporting papers shall be
served on all other parties to the action at least 75 days before the time appointed for
hearing. However, if the notice is served by mail, the required 75-day period of notice shall
be increased by five days if the place of address is within the State of California, 10 days if
the place of address is outside the State of California but within the United States, and 20
days if the place of address is outside the United States, and if the notice is served by
facsimile transmission, Express Mail, or another method of delivery providing for overnight
delivery, the required 75-day period of notice shall be increased by two court days. The
motion shall be heard no later than 30 days before the date of trial, unless the court for good
cause orders otherwise. The filing of the motion shall not extend the time within which a
party must otherwise file a responsive pleading.

(b)(1) The motion shall be supported by affidavits, declarations, admissions,
answers to interrogatories, depositions, and matters of which judicial notice shall or may be
taken. The supporting papers shall include a separate statement setting forth plainly and
concisely all material facts which the moving party contends are undisputed. Each of the
material facts stated shall be followed by a reference to the supporting evidence. The failure
to comply with this requirement of a separate statement may in the court's discretion
constitute a sufficient ground for denial of the motion.

(2) Any opposition to the motion shall be served and filed not less than 14 court
days preceding the noticed or continued date of hearing, unless the court for good cause
orders otherwise. The opposition, where appropriate, shall consist of affidavits, declarations,
admissions, answers to interrogatories, depositions, and matters of which judicial notice
shall or may be taken.

(3) The opposition papers shall include a separate statement that responds to each of
the material facts contended by the moving party to be undisputed, indicating whether the
opposing party agrees or disagrees that those facts are undisputed. The statement also shall
set forth plainly and concisely any other material facts that the opposing party contends are
disputed. Each material fact contended by the opposing party to be disputed shall be
followed by a reference to the supporting evidence. Failure to comply with this requirement
of a separate statement may constitute a sufficient ground, in the court's discretion, for
granting the motion.

(4) Any reply to the opposition shall be served and filed by the moving party not
less than five court days preceding the noticed or continued date of hearing, unless the court
for good cause orders otherwise.

(5) Evidentiary objections not made at the hearing shall be deemed waived.

(6) Except for subdivision (c) of Section 1005 relating to the method of service of
opposition and reply papers, Sections 1005 and 1013, extending the time within which a
right may be exercised or an act may be done, do not apply to this section.

(7) Any incorporation by reference of matter in the court's file shall set forth with
specificity the exact matter to which reference is being made and shall not incorporate the
entire file.

(c) The motion for summary judgment shall be granted if all the papers submitted
show that there is no triable issue as to any material fact and that the moving party is entitled
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to a judgment as a matter of law. In determining whether the papers show that there is no
triable issue as to any material fact the court shall consider all of the evidence set forth in the
papers, except that to which objections have been made and sustained by the court, and all
inferences reasonably deducible from the evidence, except summary judgment may not be
granted by the court based on inferences reasonably deducible from the evidence, if
contradicted by other inferences or evidence, which raise a triable issue as to any material
fact.

(d) Supporting and opposing affidavits or declarations shall be made by any person
on personal knowledge, shall set forth admissible evidence, and shall show affirmatively
that the affiant is competent to testify to the matters stated in the affidavits or declarations.
Any objections based on the failure to comply with the requirements of this subdivision
shall be made at the hearing or shall be deemed waived.

(e) If a party is otherwise entitled to a summary judgment pursuant to this section,
summary judgment may not be denied on grounds of credibility or for want of cross-
examination of witnesses furnishing affidavits or declarations in support of the summary
judgment, except that summary judgment may be denied in the discretion of the court,
where the only proof of a material fact offered in support of the summary judgment is an
affidavit or declaration made by an individual who was the sole witness to that fact; or
where a material fact is an individual's state of mind, or lack thereof, and that fact is sought
to be established solely by the individual's affirmation thereof.

(F(1) A party may move for summary adjudication as to one or more causes of
action within an action, one or more affirmative defenses, one or more claims for damages,
or one or more issues of duty, if that party contends that the cause of action has no merit or
that there is no affirmative defense thereto, or that there is no merit to an affirmative defense
as to any cause of action, or both, or that there is no merit to a claim for damages, as
specified in Section 3294 of the Civil Code, or that one or more defendants either owed or
did not owe a duty to the plaintiff or plaintiffs. A motion for summary adjudication shall be
granted only if it completely disposes of a cause of action, an affirmative defense, a claim
for damages, or an issue of duty.

(2) A motion for summary adjudication may be made by itself or as an alternative to
a motion for summary judgment and shall proceed in all procedural respects as a motion for
summary judgment. However, a party may not move for summary judgment based on issues
asserted in a prior motion for summary adjudication and denied by the court, unless that
party establishes to the satisfaction of the court, newly discovered facts or circumstances or
a change of law supporting the issues reasserted in the summary judgment motion.

(9) Upon the denial of a motion for summary judgment, on the ground that there is a
triable issue as to one or more material facts, the court shall, by written or oral order, specify
one or more material facts raised by the motion as to which the court has determined there
exists a triable controversy. This determination shall specifically refer to the evidence
proffered in support of and in opposition to the motion which indicates that a triable
controversy exists. Upon the grant of a motion for summary judgment, on the ground that
there is no triable issue of material fact, the court shall, by written or oral order, specify the
reasons for its determination. The order shall specifically refer to the evidence proffered in
support of, and if applicable in opposition to, the motion which indicates that no triable issue
exists. The court shall also state its reasons for any other determination. The court shall
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record its determination by court reporter or written order.

(h) If it appears from the affidavits submitted in opposition to a motion for summary
judgment or summary adjudication or both that facts essential to justify opposition may exist
but cannot, for reasons stated, then be presented, the court shall deny the motion, or order a
continuance to permit affidavits to be obtained or discovery to be had or may make any
other order as may be just. The application to continue the motion to obtain necessary
discovery may also be made by ex parte motion at any time on or before the date the
opposition response to the motion is due.

(1) If, after granting a continuance to allow specified additional discovery, the court
determines that the party seeking summary judgment has unreasonably failed to allow the
discovery to be conducted, the court shall grant a continuance to permit the discovery to go
forward or deny the motion for summary judgment or summary adjudication. This section
does not affect or limit the ability of any party to compel discovery under the Civil
Discovery Act (Title 4 (commencing with Section 2016.010) of Part 4).

(j) If the court determines at any time that any of the affidavits are presented in bad
faith or solely for purposes of delay, the court shall order the party presenting the affidavits
to pay the other party the amount of the reasonable expenses which the filing of the
affidavits caused the other party to incur. Sanctions may not be imposed pursuant to this
subdivision, except on notice contained in a party's papers, or on the court's own noticed
motion, and after an opportunity to be heard.

(K) Except when a separate judgment may properly be awarded in the action, no final
judgment may be entered on a motion for summary judgment prior to the termination of the
action, but the final judgment shall, in addition to any matters determined in the action,
award judgment as established by the summary proceeding herein provided for.

(1) In actions which arise out of an injury to the person or to property, if a motion for
summary judgment was granted on the basis that the defendant was without fault, no other
defendant during trial, over plaintiff's objection, may attempt to attribute fault to or
comment on the absence or involvement of the defendant who was granted the motion.

(m)(1) A summary judgment entered under this section is an appealable judgment as
in other cases. Upon entry of any order pursuant to this section, except the entry of summary
judgment, a party may, within 20 days after service upon him or her of a written notice of
entry of the order, petition an appropriate reviewing court for a peremptory writ. If the
notice is served by mail, the initial period within which to file the petition shall be increased
by five days if the place of address is within the State of California, 10 days if the place of
address is outside the State of California but within the United States, and 20 days if the
place of address is outside the United States. If the notice is served by facsimile
transmission, Express Mail, or another method of delivery providing for overnight delivery,
the initial period within which to file the petition shall be increased by two court days. The
superior court may, for good cause, and prior to the expiration of the initial period, extend
the time for one additional period not to exceed 10 days.

(2) Before a reviewing court affirms an order granting summary judgment or
summary adjudication on a ground not relied upon by the trial court, the reviewing court
shall afford the parties an opportunity to present their views on the issue by submitting
supplemental briefs. The supplemental briefing may include an argument that additional
evidence relating to that ground exists, but that the party has not had an adequate
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opportunity to present the evidence or to conduct discovery on the issue. The court may
reverse or remand based upon the supplemental briefing to allow the parties to present
additional evidence or to conduct discovery on the issue. If the court fails to allow
supplemental briefing, a rehearing shall be ordered upon timely petition of any party.

(n)(1) If a motion for summary adjudication is granted, at the trial of the action, the
cause or causes of action within the action, affirmative defense or defenses, claim for
damages, or issue or issues of duty as to the motion which has been granted shall be deemed
to be established and the action shall proceed as to the cause or causes of action, affirmative
defense or defenses, claim for damages, or issue or issues of duty remaining.

(2) In the trial of the action, the fact that a motion for summary adjudication is
granted as to one or more causes of action, affirmative defenses, claims for damages, or
issues of duty within the action shall not operate to bar any cause of action, affirmative
defense, claim for damages, or issue of duty as to which summary adjudication was either
not sought or denied.

(3) In the trial of an action, neither a party, nor a witness, nor the court shall
comment upon the grant or denial of a motion for summary adjudication to a jury.

(o) A cause of action has no merit if either of the following exists:

(1) One or more of the elements of the cause of action cannot be separately
established, even if that element is separately pleaded.

(2) A defendant establishes an affirmative defense to that cause of action.

(p) For purposes of motions for summary judgment and summary adjudication:

(1) A plaintiff or cross-complainant has met his or her burden of showing that there
is no defense to a cause of action if that party has proved each element of the cause of action
entitling the party to judgment on that cause of action. Once the plaintiff or cross-
complainant has met that burden, the burden shifts to the defendant or cross-defendant to
show that a triable issue of one or more material facts exists as to that cause of action or a
defense thereto. The defendant or cross-defendant may not rely upon the mere allegations or
denials of its pleadings to show that a triable issue of material fact exists but, instead, shall
set forth the specific facts showing that a triable issue of material fact exists as to that cause
of action or a defense thereto.

(2) A defendant or cross-defendant has met his or her burden of showing that a cause
of action has no merit if that party has shown that one or more elements of the cause of
action, even if not separately pleaded, cannot be established, or that there is a complete
defense to that cause of action. Once the defendant or cross-defendant has met that burden,
the burden shifts to the plaintiff or cross-complainant to show that a triable issue of one or
more material facts exists as to that cause of action or a defense thereto. The plaintiff or
cross-complainant may not rely upon the mere allegations or denials of its pleadings to show
that a triable issue of material fact exists but, instead, shall set forth the specific facts
showing that a triable issue of material fact exists as to that cause of action or a defense
thereto.

(g) This section does not extend the period for trial provided by Section 1170.5.

(r) Subdivisions (a) and (b) do not apply to actions brought pursuant to Chapter 4
(commencing with Section 1159) of Title 3 of Part 3.

(s) For the purposes of this section, a change in law does not include a later enacted
statute without retroactive application.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Contra Costa County Bar Association
STATEMENT OF REASONS
Existing law: States that an opposition to a motion to summary judgment must be served and
filed not less than 14 days preceding the date of hearing and that any reply papers must be served

and filed not less than 5 days before the date of hearing

This Resolution: Would change the deadlines for opposition and reply papers to be served and
filed from calendar to court days.

The Problem: Under current law there is a potential conflict between the date that the reply
papers must be served and the date that any written objections must be served. While the reply
papers must be served five calendar days before the date of hearing, under Rule of Court 342,
any written objections must be served three court days before the date of hearing. This
inconsistency between calendar and court days can lead to an anomaly, whereby the party
opposing a motion for summary judgment has to file and serve his written objections before he
has seen the reply papers. The anomaly may mean that the party opposing the papers has no
opportunity to file objections to evidence submitted in the reply papers.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jay Chafetz, 2033 N. Main Street, Suite 750,
Walnut Creek, CA 94596, voice 925-933-5890, fax 925-933-5620; e-mail Jchaf@aol.com

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

The changes proposed in this resolution are unnecessary and would have undesirable effects. The
change to court days at page 1, line 25, relating to when opposition papers must be filed, is not
necessary; and would overly complicate the statute. The change to court days at page 2, line 39,
relating to when reply papers must be filed and served, would decrease the time available to the
moving party to file and serve a reply brief. Reply papers do not normally contain new evidence;
when they do, both CCP section 437¢ and Rules of Court, Rule 343 provide that objections may be
made orally at the hearing.

In the statement of reasons, the proponent has cited the wrong Rule of Court; it is Rule 345 which
01-01-6



provides the date for written objections to evidence to be filed and served. Rule 345, however, does
not address reply papers at all. Rule 343 provides that a party desiring to make objections to
evidence may make them pursuant to Rule 345, or may make arrangements to have a court reporter
present at the hearing.
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RESOLUTION 01-02-2006

DIGEST
Summary Judgment: Change to Format of Moving Party’s Separate Statement
Amends California Rules of Court, rule 342 to change the format for separate statements.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Rules of Court, rule 342 to change the format for separate
statements. This resolution should be approved because it would ease the burden on parties
opposing a motion for summary judgment.

Rule 342 currently requires that parties filing motions for summary judgment file separate
statements in a particular format. The moving party must separately state each material fact
claimed by the party to be undisputed on the left side of the page and, in a column on the right
side, must state the evidence supporting that fact. Parties opposing motions for summary
judgment must place the moving parties’ statements of material facts and evidence in columns
on the left side and then place, on the right side of the page, their evidence disputing moving
parties’ facts.

“Separate statements are required not to satisfy a sadistic urge to torment lawyers, but rather to
afford due process to opposing parties and to permit trial courts to expeditiously review complex
motions for . . . summary judgment to determine quickly and efficiently whether material facts
are disputed[.]” (United Community Church v. Garcin (1991) 231 Cal.App.3d 327, 335.) “Both
the court and the opposing party are entitled to have all the facts upon which the moving party
bases its motion plainly set forth in the separate statement.” (Allen v. Smith (2002) 94
Cal.App.4th 1270, 1282.) In what has been referred to as the “golden rule,” “if it is not set forth
in the separate statement, it does not exist.” (United Community Church, supra, 231 Cal.App.3d
at p. 337 (emphasis added).)

Amending Rule 342 as proposed would preserve both of these purposes while alleviating the
procedural burdens on parties opposing motions for summary judgment. Parties would still have
clear notice of the opposing parties’ evidence, and courts could still readily ascertain the facts.
The responding party would not be required to move the moving party’s evidence from the right
column to the left column when replicating the moving party’s separate statement. This simple
change would greatly reduce the unnecessary amount of attorney time spent on summary
judgment motions while maintaining the utility of the separate statement.

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amends California Rule of Court, Rule 342 to read as follows:

Rule 342

(@) As used in this rule, "motion" refers to either a motion for summary judgment or a
motion for summary adjudication.

(b) If made in the alternative, a motion for summary adjudication may make reference to
and depend upon the same evidence submitted in support of the summary judgment motion. If
summary adjudication is sought, whether separately or as an alternative to the motion for
summary judgment, the specific cause of action, affirmative defense, claims for damages, or
issues of duty must be stated specifically in the notice of motion and be repeated, verbatim, in
the separate statement of undisputed material facts.

(c) The motion must contain and be supported by the following documents:

(1) Notice of motion by [moving party] for summary judgment or summary adjudication
or both;

(2) Separate statement of undisputed material facts in support of [moving party's] motion
for summary judgment or summary adjudication or both;

(3) Memorandum of points and authorities in support of [moving party's] motion for
summary judgment or summary adjudication or both;

(4) Evidence in support of [moving party's] motion for summary judgment or summary
adjudication or both; and

(5) Request for judicial notice in support of [moving party's] motion for summary
judgment or summary adjudication or both (if appropriate).

(d) The Separate Statement of Undisputed Material Facts in support of a motion must
separately identify each cause of action, claim, issue of duty or affirmative defense, and each
supporting material fact claimed to be without dispute with respect to the cause of action, claim
issue of duty or affirmative defense. In a two-column format, the statement must state in
numerical sequence the undisputed material facts in the first column and-the followed by the
evidence that establishes those undisputed facts in the-second that same column. Citation to the
evidence in support of each material fact must include reference to the exhibit, title, page, and
line numbers.

(e) The opposition to a motion must consist of the following documents, separately
stapled and titled as shown:

(1) [Opposing party's] memorandum of points and authorities in opposition to [moving
party's] motion for summary judgment or summary adjudication or both;

(2) [Opposing party's] separate statement of undisputed material facts in opposition to
[moving party's] motion for summary judgment or summary adjudication or both;

(3) [Opposing party's] evidence in opposition to [moving party's] motion for summary
judgment or summary adjudication or both (if appropriate); and

(4) [Opposing party's] request for judicial notice in opposition to [moving party's] motion
for summary judgment or summary adjudication or both (if appropriate).

(f) Each material fact claimed by the moving party to be undisputed must be set out
verbatim on the left side of the page, below which must be set out the evidence said by the
moving party to establish that fact, complete with the moving party's references to exhibits. On
the right side of the page, directly opposite the recitation of the moving party's statement of
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material facts and supporting evidence, the response must unequivocally state whether that fact
is "disputed" or "undisputed.” An opposing party who contends that a fact is disputed must state,
on the right side of the page directly opposite the fact in dispute, the nature of the dispute and
describe the evidence that supports the position that the fact is controverted. That evidence must
be supported by citation to exhibit, title, page, and line numbers in the evidence submitted.

(9) If evidence in support of or in opposition to a motion exceeds 25 pages, the evidence

must be in a separately bound volume and must include a table of contents.
(h) Supporting and opposing separate statements in a motion for summary judgment

must follow this format:

Supporting statement:

Moving Party’s Undisputed Material
Facts and Supporting Evidence:

1. Plaintiff and defendant entered
into a written contract for the sale of
widgets. Jackson declaration: 2:17-21;
contract, Ex. A to Jackson declaration.

2. No widgets were ever received.
Jackson declaration, 3:7-21.

Opposing statement:

Moving Party’s Undisputed Material
Facts and Alleged Supporting Evidence:

1. Plaintiff and defendant entered
into a written contract for the sale of
widgets. Jackson declaration, 2:17-21;
contract, Ex. A to Jackson declaration.

2. No widgets were ever received.
Jackson declaration, 3:7-21.

Supperting-Evidence Opposing Party’s
Response and Supporting Evidence:

Ato-Jackson-declaration-

Opposing Party’s Response and Evidence:

Undisputed.

Disputed. The widgets were received in
New Zealand on August 31, 2001. Baygi
declaration, 7:2-5.

Supporting and opposing separate statements in a motion for summary adjudication must

follow this format:

Supporting statement:

ISSUE 1 - THE FIRST CAUSE OF ACTION FOR
NEGLIGENCE IS BARRED BECAUSE PLAINTIFF
EXPRESSLY ASSUMED THE RISK OF INJURY

Moving Party’s Undisputed Material
Facts and Supporting Evidence:

Opposing Party’s Response and Supporting
Evidence:
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1. Plaintiff was injured while Plaintiff’s-depesition12:3-4-
mountain climbing on a trip with Any
Company USA. Plaintiff’s deposition, 12:3-
4.

2. Before leaving on the mountain- i ion5:4-5-wai fabiity;
climbing trip, plaintiff signed a complete Ex. A to Smith declaration.
waiver of liability. Smith declaration, 5:4-5;
waiver of liability, Ex. A to Smith
declaration.

Opposing statement:

ISSUE 1 - THE FIRST CAUSE OF ACTION FOR
NEGLIGENCE IS BARRED BECAUSE PLAINTIFF
EXPRESSLY ASSUMED THE RISK OF INJURY

Moving Party’s Undisputed Material Opposing Party’s Response and Evidence:
Facts and Alleged Supporting Evidence:
1. Plaintiff was injured while Undisputed.

mountain climbing on a trip with Any
Company USA. Plaintiff’s deposition, 12:3-

4.

2. Before leaving on the mountain- Disputed. Plaintiff did not sign the waiver
climbing trip, plaintiff signed a complete of liability; the signature on the waiver is
waiver of liability. Smith declaration, 5:4-5; forged. Jones declaration, 3:6-7.
waiver of liability, EX. A to Smith
declaration.

(i) [Request for electronic version of separate statement] Upon request, a party must
within 3 days provide to any other party or the court an electronic version of its separate
statement. The electronic version may be provided in any form upon which the parties agree. If
the parties are unable to agree on the form, the responding party must provide to the requesting
party the electronic version of the separate statement which it used to prepare the document filed
with the court. Under this provision, a party is not required to create an electronic version or any
new version of any document for the purpose of transmission to the requesting party.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Contra Costa County Bar Association

STATEMENT OF REASONS

Existing law: States that a moving party’s motion for summary judgment shall be accompanied
by a Separate Statement listing in the left-hand column all facts claimed to be undisputed and in
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the right-hand column the supporting evidence.

This Resolution: Would require the moving party to put both the undisputed facts and the
supporting evidence into the left-hand column.

The Problem: Currently, a party opposing a motion for summary judgment has an unnecessary
burden, paragraph by paragraph, of retyping or cutting and pasting the moving party’s citation to
the supporting evidence from the right-hand into the left-hand column. Given that they are
always going to have to be moved, there is no reason for the moving party’s citations to
supporting evidence to be typed in the right-hand column. The court will rarely, if ever, be
looking at the moving party’s separate statement. Rather it will look at the opposing party’s
separate statement, because that is the statement which will show whether there are disputed
issues of material fact. It is difficult enough to oppose motions for summary judgment at it is,
without having to add unnecessary burdens for attorneys.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jay Chafetz, 2033 N. Main Street, Suite 750,
Walnut Creek, CA 94596, voice 925-933-5890, fax 925-933-5620; e-mail Jchaf@aol.com

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 01-03-2006

DIGEST
Animal Protection: Civil Injunction Act

Adds Code of Civil Procedure section 535 to provide for an injunction to prohibit animal cruelty.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of the California Bar Associations recommends
that legislation be sponsored to add section 535 to the Code of Civil Procedure to read as

follows:
1 535
2  Section 1 — Name of Act
3 This Act shall be known as the “Animal Protection Civil Injunction Act.”
4 Section 2 -- Declaration of Purpose
5 The Legislature recognizes that mistreatment of animals is a serious societal
6 problem. California has a variety of laws aimed at protecting animals from mistreatment.
7  However, due to lack of resources and other reasons, many of these laws often are not
8 enforced. The purpose of this Act shall be to strengthen enforcement of existing laws by
9 providing a civil right of action to any party seeking to enjoin an act or acts prohibited by
10 any California law protecting animals. No monetary relief may be afforded to any plaintiff
11 under this Act, except as specifically provided in sections 6(f), 7(a)(3) or 8. The remedies
12 set forth in this Act shall be cumulative to any other remedies available at law.
13 Section 3 — Definitions
14 For purposes of this Act, the following terms shall have the following meanings:
15 (a) A “party” is any individual, organization, association of individuals or
16  organizations, corporation, body politic, agency, municipality, county, town or other
17  government entity.
18 (b) The term “animal” shall be defined as set forth in California Penal Code, 8§ 599b.
19 Section 4 — Prohibited Conduct
20 It shall be a violation of this Act for any party to engage in any conduct that is
21  prohibited by any California law that relates to the treatment of animals, or is directly or
22  indirectly designed to protect animals (hereinafter "Acts of Animal Mistreatment™).
23 Section 5 — Enforcement
24 (a) Any party may bring a claim or cause of action under this Act to enjoin any Act
25  or Acts of Animal Mistreatment by filing a civil action, whether or not the party has a
26  possessory or ownership interest in the animal or animals that are the subject of the action, if
27  both of the following requirements are met:
28 (1) The action is commenced more than 60 days after the date that the party
29  commencing the suit has given notice of the alleged violation that is the subject of the action
30 toan appropriate authority in the jurisdiction in which the violation is alleged to have
31  occurred; and
32 (2) No appropriate authority has commenced or is_diligently pursuing an action
33  against the alleged violator.
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(b) Any claim or cause of action brought under this Act may be joined with other
claims, or may be brought as an individual claim in an action.

Section 6 - Special Motion to Strike

(a) A cause of action against a party arising under this Act shall be subject to a
special motion to strike, unless the court determines that the plaintiff has established that
there is a probability that the plaintiff will prevail on the claim.

(b) The special motion to strike may be filed within 60 days of the service of the
complaint or, in the court’s discretion, at any later time upon terms the court deems proper.
The motion shall be noticed for hearing not more than 30 days after service of the motion,
unless the docket conditions of the court require a later hearing.

(c) All discovery proceedings in the action shall be stayed upon the filing of a
noticed motion made pursuant to this section. The stay of discovery shall remain in effect
until notice of entry of the order ruling on the motion. The court, on noticed motion and for
good cause shown, may order that specified discovery be conducted notwithstanding this
subdivision.

(d) In ruling on the special motion to strike, the court shall consider the pleadings,
and supporting and opposing declarations and evidence establishing the facts upon which
the liability or defense is based.

(e) If the court determines that the plaintiff has established a probability that he or
she will prevail on the claim, neither that determination nor the fact of that determination
shall be admissible in evidence at any later stage of the case, and no burden of proof or
degree of proof otherwise applicable shall be affected by that determination.

(f) A prevailing defendant on a special motion to strike under this Act shall be
entitled to recover his or her reasonable attorney’s fees and costs. If the court finds that a
special motion to strike is “frivolous,” as defined in Code of Civil Procedure, 8 128.5(B)(2),
or is solely intended to cause unnecessary delay, the court shall award costs and reasonable
attorney’s fees to the plaintiff prevailing on the motion.

(a) An order granting or denying a special motion to strike shall be appealable under
Code of Civil Procedure, § 904.1.

(h) The filing of a special motion to strike shall not affect, limit, or stay any
temporary restraining order, preliminary injunction, or other injunctive relief that has or may
be entered by the court.

(i) This section shall not apply to any enforcement action brought in the name of the
people of the State of California by the Attorney General, district attorney, or city attorney,
acting as a public prosecutor.

Section 7 — Remedies

(a) Temporary Restraining Order / Preliminary Injunction

(1) Upon the filing of a complaint in the county in which the prohibited conduct has
allegedly occurred, a temporary restraining order or preliminary injunction may be granted
in accordance with the procedures set forth in Code of Civil Procedure 88 526 and 527.

(2) Upon a finding by the court that the allegations of a complaint warrant such
relief, the temporary restraining order or preliminary injunction may include an order
providing:

A. Plaintiff or plaintiff’s agents, or another willing party designated by the court,
shall take custody of some or all animals who are the subject of the act or acts alleged in the

complaint; and
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B. If custody of all animals is not granted to plaintiff or plaintiff’s agents, or other
willing party appointed by the court, then duly licensed veterinarians, humane officers or
other party appointed by the court may be granted ongoing and complete access to all areas
of defendant’s premises to evaluate, monitor, and treat the animal or animals who are the
subject of the complaint. Said veterinarians, humane officers or other appointed parties shall
also be allowed to remove animals in need of veterinary treatment that cannot be reasonably
administered on defendant’s premises; and

C. Any other order that the Court deems necessary and proper under the
circumstances

(3) When a complaint supports a custody order, a court may require the defendant to
post a bond in an amount sufficient to pay for the costs of necessary veterinary care and
daily maintenance of the animal or animals at issue through the duration of the action.
Where such bond has been posted, a plaintiff, or other party appointed by the court, in
custody of an animal or animals pursuant to this Act, may apply to the court for use of these
funds to pay for necessary veterinary care and daily maintenance of the animal or animals at
issue.

(4) When a complaint supports a custody order, the court may grant the plaintiff, or
other willing party appointed by the court, the power to authorize any veterinary treatment
deemed necessary by a veterinarian licensed in this State. A plaintiff or other appointed
party in that circumstance may authorize any veterinarian licensed in this State to euthanize
the animal at issue if euthanasia is deemed necessary and in the best interest of the animal,
in the opinion of two independent veterinarians licensed in this State.

(5) Whenever a court makes a custody order to the plaintiff or other court-appointed
party, the court may, in its discretion, require the plaintiff to post a bond not exceeding
$2000 to be deposited with the court until the final resolution of the action. The amount of
the bond shall be payable to a defendant who obtains a judgment in that defendant’s favor if
the court ultimately determines the defendant has not violated the underlying animal
protection law. In all other instances, the plaintiff shall recover the bond at the conclusion
of the action.

(b) Permanent Injunction

A permanent injunction may be granted based on written findings of fact, after
presentation of evidence to the court. If the court determines that there would be a
substantial risk of animal mistreatment if the animal or animals in question were returned to
the defendant, or there would be no reasonable way to monitor the defendant’s compliance
with any remedial conditions imposed to eliminate any alleged mistreatment, the court may,
as part of the permanent injunction, terminate the defendant’s rights of possession and
ownership in the animal or animals and transfer the rights of ownership and possession to
plaintiff, plaintiff’s appropriate designee, or any other willing party that the court deems

proper.
(c) Penalties

In addition to the remedies set forth above, the court may in its discretion require a
defendant to pay a civil penalty in an amount up to one thousand dollars ($1,000) for each
violation, and up to one thousand dollars ($1,000) for each day the violation continues. The
civil penalty shall be payable to a special government fund to which state or local agencies
may apply for financing of companion animal sterilization programs, humane education
programs, and investigations and/or prosecutions of animal cruelty.
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126 Section 8 — Costs and Fees

127 A prevailing plaintiff may be entitled to recover reasonable attorney’s fees and costs
128  pursuant to Code of Civil Procedure § 1021.5. If the court finds that any suit brought under
129  this Act is “frivolous,” as defined in Code of Civil Procedure 8§ 128.5(B)(2), a prevailing
130 defendant may be entitled to recover reasonable attorney's fees and costs.

(Proposed new language underlined, language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Current California law recognizes a strong public policy favoring humane
treatment of animals. While many state law provisions relate to animal welfare, these laws often
are not enforced. Hence, there is inadequate bite to existing laws designed to protect animals.
This Resolution: provides for a civil right of action to be brought by any party (as defined in the

Act) to seek injunctive relief against violations of current law with respect to the treatment of
animals.

The Problem: Current animal protection laws, in practice, do not afford animals the protections
contemplated therein. For example, studies conducted in at least four states conclude that animal
cruelty is a severely under-prosecuted crime, with estimates suggesting that typically less than
3% of complaints result in prosecutions. Causes include competing priorities for scarce public
resources, high standard of proof and under-availability of trained investigatory personnel. In
addition, private parties have lacked standing to sue on behalf of animals who are suffering
treatment and/or conditions that are illegal under state law. This Resolution addresses the
problem pragmatically, utilizing existing law, and shifting much of the burden of bringing such
actions to interested parties. A recent North Carolina suit brought under a similar statute resulted
in the rescue and rehoming of several hundred dogs who had languished in horrific conditions.
Remedies in this Act are not exclusive.

While proper use of these provisions can dramatically improve the lot of unlawfully treated
animals, this Resolution contains adequate safeguards against misuse of its provisions. It
requires 60-days pre-filing notice to an appropriate authority. In addition, a special motion to
strike is available to defendants, requiring that plaintiffs establish a probability of success on the
merits at an early stage in the proceedings (with costs and attorneys fees to successful
defendants). Further, if a court ultimately determines that a plaintiff’s case was frivolous,
defendant may also recover reasonable attorney’s fees and costs. Finally, this Resolution does
not broaden the coverage of current law, as it adopts existing legal requirements concerning the
treatment of animals.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Thomas F. Cushing, 425 Market Street, Suite

2200, San Francisco, CA 94105. Phone 415.495.1600/415.307.1600, Fax 415.495.1492, email
tcushing@cblawlink.com

RESPONSIBLE FLOOR DELEGATE: Thomas F. Cushing
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RESOLUTION 01-04-2006

DIGEST

Writ Review: Extension of Time to Petition

Amends Code of Civil Procedure section 1008 to extend the time to petition for a writ of review
upon the filing of a motion for reconsideration.

SECTION/COMMITTEE REPORT

COMMITTEE ON APPELLATE COURTS
APPROVE AS AMENDED

This Resolution proposes an amendment that would, in effect, toll the commencement of the
time for filing a petition for extraordinary writ in cases in which a party serves and files a valid
motion for reconsideration of a prior, nonappealable order that is subject to review only by writ.
The proposed amendment would delay the commencement of the time for filing a petition for
writ in such instances until the earlier of either (1) the date of service of written notice of entry of
the order on the application for reconsideration, or (2) 45 days after the filing of the application
itself. The Committee supports extending the time for the filing of a writ petition where a valid
motion for reconsideration has been filed, but anticipates problems in employing the second of
the two alternate dates.

Delaying the commencement of the time for filing a petition for writ to a date 45 days after the
date that the motion for reconsideration was filed would create a potential anomaly. While in the
vast majority of cases, a court will have ruled on a motion for reconsideration within 45 days
from its filing, there is no guaranty of that given crowded dockets and the required statutory no-
tice period for motions. The proposed 45-day period might well lead to situations in which a re-
consideration motion is still pending when the period within which to file the petition for writ
begins or even ends.

For example, due to the apparent backlog in the law and motion departments of the San Diego
County Superior Court (Vista Branch), a party cannot even get a hearing date on a motion sooner
than four months out, which date would be well after the proposed 45-day tolling period for
commencing the time within which a petition for writ must be filed. In such a case, a party
would be required to forgo either the motion for reconsideration or the possibility of timely seek-
ing writ review of the prior order. Even in counties in which a party is able to secure an earlier
hearing date on a motion for reconsideration, a delay of 45 days for the commencement of the
period within which a party must seek writ review may still be insufficient in order to accommo-
date the purposes of the proposed amendment.

The Committee believes that setting the tolling period for the commencement of the time within
which writ review must be sought to a single date calculated strictly from service of the ruling on
reconsideration provides greater clarity and parallels the similar provision extending the time for
filing a notice of appeal when there has been a valid motion for reconsideration under rule
3(d)(1) of the California Rules of Court. Accordingly, the Committee supports the Resolution if
amended to delete the second alternate, and provide that the time to petition for writ review
“shall not commence until service of a written notice of entry of the order on a valid application
for reconsideration.”
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This position is only that of the State Bar of California’s Committee on Appellate Courts. This
position has not been adopted by the State Bar’s Board of Governors or overall membership,
and is not to be construed as representing the position of the State Bar of California. Committee
activities relating to this position are funded from voluntary sources.

AMENDED TO ADOPT ABOVE RECOMMENDATION

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure § 1008 to read as follows:

O©CoOoO~NOoO Ok WDN -

81008

(a) When an application for an order has been made to a judge, or to a court, and re-
fused in whole or in part, or granted, or granted conditionally, or on terms, any party af-
fected by the order may, within 10 days after service upon the party of written notice of en-
try of the order and based upon new or different facts, circumstances, or law, make applica-
tion to the same judge or court that made the order, to reconsider the matter and modify,
amend, or revoke the prior order. The party making the application shall state by affidavit
what application was made before, when and to what judge, what order or decisions were
made, and what new or different facts, circumstances, or law are claimed to be shown.

(b) A party who originally made an application for an order which was refused in
whole or part, or granted conditionally or on terms, may make a subsequent application for
the same order upon new or different facts, circumstances, or law, in which case it shall be
shown by affidavit what application was made before, when and to what judge, what order
or decisions were made, and what new or different facts, circumstances, or law are claimed
to be shown. For a failure to comply with this subdivision, any order made on a subsequent
application may be revoked or set aside on ex parte motion.

(c) If a court at any time determines that there has been a change of law that warrants
it to reconsider a prior order it entered, it may do so on its own motion and enter a different
order.

(d) A violation of this section may be punished as a contempt and with sanctions as
allowed by Section 128.7. In addition, an order made contrary to this section may be re-
voked by the judge or commissioner who made it, or vacated by a judge of the court in
which the action or proceeding is pending.

(e) This section specifies the court's jurisdiction with regard to applications for re-
consideration of its orders and renewals of previous motions, and applies to all applications
to reconsider any order of a judge or court, or for the renewal of a previous motion, whether
the order deciding the previous matter or motion is interim or final. No application to recon-
sider any order or for the renewal of a previous motion may be considered by any judge or
court unless made according to this section.

(F) For the purposes of this section, an alleged new or different law shall not include
a later enacted statute without a retroactive application.
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32 (9) This section applies to all applications for interim orders.

33 (h) When an order is subject to review by extraordinary writ and a party files and

34  serves a valid application under subdivision (a) for reconsideration of that order, the time to
35  petition for writ review shall not commence until the date of service upon the party filing the
36  petition of written notice of entry of the order on the application for reconsideration.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

Existing law: Several statutes provide that certain orders may be reviewed by extraordinary writ
within specified times, e.g., Code of Civil Procedure 88 170.3(d) (disqualification of judge; 10
days); 400 (change of venue; 20 days, 10-day extension); 437c¢(m)(1) (denial of summary judg-
ment or order on motion for summary adjudication; 10 days, 20-day extension). If no statute
specifies a time to seek writ review of an order, by analogy to appeal, a party must ordinarily file
a petition within 60 days after service of notice of entry of the order. Volkswagen of America,
Inc. v. Super.Ct. (2001) 94 Cal.App.4th 695, 701.

The time is not extended by a motion for reconsideration in the trial court. Bensimon v. Super.
Ct. (2003) 114 CA4th 1257, 1258-1259; Schmidt v. Super.Ct. (1989) 207 Cal.App.3d 56, 61.

This Resolution: Would amend § 1008 to add subdivision (h) providing that, if a party timely
files a proper motion to reconsider an order, the time to petition for writ review of that order does
not begin to run until service of written notice of entry of the order on reconsideration or 45 days
after filing the reconsideration motion, whichever is earlier.

The Problem: In Bensimon and Schmidt, the courts held that a statutory time to petition for writ
review of an order denying summary judgment is not extended by a motion for reconsideration
under § 1008. Yet, a timely, proper motion to reconsider under § 1008 does extend the time to
appeal. Cal. Rules of Court, rule 3(d).

This is anomalous. There is no logical reason why a motion for reconsideration should extend
the time to appeal but not the time to petition for a writ. Extraordinary writ petitions are simply
alternative modes of appellate review. Powers v. City of Richmond, 10 Cal.4th 85 (1995). Non-
appealable orders may be reviewed only by writ petition, and the Legislature may constitution-
ally provide that even some final judgments may be reviewed only by writ. 1d.; Leone v. Medi-
cal Bd. of California (2000) 22 Cal.4th 660.

Because various statutes provide many different times to petition for writ review, and there is a
different filing period altogether when no statutory time is provided, the resolution does not di-
rectly extend the time to petition. Instead, it would delay commencement of the time to petition,
whatever that period may be.
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Under California Rules of Court, rule 3, the time to appeal is extended to as much as 90 days af-
ter filing a motion for reconsideration. Writ review, however, should be prompt. Therefore, the
resolution proposes that the time to file a writ petition should start either upon service of notice
of entry of the order on the motion to reconsider or 45 days after the motion was filed, whichever
is earlier. This should provide sufficient time for the trial court to consider and rule on the mo-
tion to reconsider while still affording reasonably speedy writ review.

IMPACT STATEMENT

This resolution affects statutes providing times to petition for writ review of an order, as it would
effectively extend those times.

AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law Corpo-
ration, 980 Ninth Street, Suite 1900, Sacramento CA 95814. (916) 444-6171 voice, (916) 441-
5810 fax. jae@eisenlegal.com

RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen
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RESOLUTION 01-05-2006

DIGEST

Limited Civil Case Brought as an Unlimited Civil Case

Amends Code of Civil Procedure sections 1033 and 1034 to modify a court’s discretion to award
costs in cases that were filed in an incorrect division of the superior court.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure sections 1033 and 1034 to modify a court’s
discretion to award costs in cases that were filed in an incorrect division of the superior court.
This resolution should be disapproved because the statutory scheme for awarding costs in these
instances is already sufficient.

This resolution replaces a court’s discretion to award costs where the prevailing party in an
unlimited civil case recovers a judgment that could have been rendered in a limited civil case
with the same statutory structure and language as in Code of Civil Procedure section 1033,
subdivision (b), which provide for an award of costs if a limited case could have been brought as
a small-claims matter. Although doing so might make the law a little more clear, subdivision (a)
of section 1034 already provides for an exercise of judicial discretion. There is no evidence that
courts have been unable to use that discretion in an appropriate manner.

Moreover, the resolution would strike section 1034, subdivision (a), which provides for the
promulgation of rules by the Judicial Council on the award of costs. That provision applies to all
awards of prejudgment costs in all cases, not just those involving improperly filed cases. The
resolution is thus far too broad in that respect.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure sections 1033 and 1034 to read as
follows:

ease- When a prevailing plaintiff in an unlimited civil case recovers less than the amount
prescribed by law as the maximum limitation upon the jurisdiction of the limited civil court,

OO, WDN B

01-05-1



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

the following shall apply: (1) When the party could have brought the action in the
limited civil division but did not do so, the court may, in its discretion, allow or deny costs
to the prevailing party, or may allow costs in part in any amount as it deems proper. (2)
When the party could not have brought the action in the limited civil division, costs and
necessary disbursements shall be limited to the actual cost of the filing fee, the actual cost of
service of process, and, when otherwise specifically allowed by law, reasonable attorneys’
fees. However, those costs shall only be awarded to the plaintiff if the court is satisfied that
prior to the commencement of the action, the plaintiff informed the defendant in writing of
the intended legal action against the defendant and that legal action could result in a
judgment against the defendant that would include the costs and necessary disbursements

allowed by this paragraph.

(b) When a prevailing plaintiff in a limited civil case recovers less than the amount
prescribed by law as the maximum limitation upon the jurisdiction of the small claims court,
the following shall apply: (1) When the party could have brought the action in the small
claims division but did not do so, the court may, in its discretion, allow or deny costs to the
prevailing party, or may allow costs in part in any amount as it deems proper. (2) When
the party could not have brought the action in the small claims court, costs and necessary
disbursements shall be limited to the actual cost of the filing fee, the actual cost of service of
process, and, when otherwise specifically allowed by law, reasonable attorneys’ fees.
However, those costs shall only be awarded to the plaintiff if the court is satisfied that prior
to the commencement of the action, the plaintiff informed the defendant in writing of the
intended legal action against the defendant and that legal action could result in a judgment
against the defendant that would include the costs and necessary disbursements allowed by
this paragraph.

§ 1034:

aYa N alda A N ne a

b)——The Judicial Council shall establish by rule allowable costs on appeal and the
procedure for claiming those costs.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

Existing Law: Under existing law, it is ambiguous as to whether the judicial discretion in
awarding fees and costs is identical when a plaintiff brings an unlimited jurisdiction case with
damages totaling less than the limited jurisdiction cap and when a plaintiff brings a limited
jurisdiction case with damages totaling less than the small claims cap.

Resolution: This resolution clarifies the ambiguity inherent in this seemingly inconsistent
statute.
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The Problem: Under current law, litigants are subjected to an ambiguous statute and, when
faced with an improperly filed unlimited jurisdiction case in which the plaintiff requests
statutory fees and costs awarded, the judge is asked to apply his or her discretion. This results in
contradicting rulings and substantial uncertainty.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, California 92103, 619-236-9363,

frostrom@tbmlawyers.com.

RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom
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RESOLUTION 01-06-2006

DIGEST

California Constitutions: Right to Counsel in All Cases

Adds Article 1, section 32 of the California Constitution to provide the right to counsel in all
cases.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add article 1, section 32 of the California Constitution as follows:

Section 32

All people shall have a right to the assistance of counsel in cases before forums in
which lawyers are permitted. Those who cannot afford such representation shall be provided
counsel when needed to protect their rights to basic human needs, including sustenance,
shelter, safety, health, child custody, and other categories the Legislature may identify in
subsequent legislation.

OOl WDN P

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS
Existing Law: Does not provide counsel to litigants in many civil cases.

This Resolution: Would require the government to provide for counsel in all civil and criminal
cases which are preparing for and in the courts of California.

The Problem: Hundreds of thousands of Californians are required to be in court without a
lawyer. In some family courts, the percentage of pro se parties exceeds 75%. Very often, these
cases are enormously important to the unrepresented parties, who are ill-equipped to handle the
complexities of a legal system designed for parties with lawyers. The government has an
obligation to ensure that all residents are afforded access to justice.

The extent of the unmet need for legal services is staggering. In a recent report, the Legal
Services Corporation found “a very serious shortage of civil legal assistance — an urgent justice
gap — in the United States.” The report concludes that at least 80% of those who require legal
assistance do not receive the help they need. See Legal Services Corporation, Documenting the
Justice Gap in America, at 18-19 (Sept. 2005).

The situation in California is equally grim. Though increased funding for legal services

programs, better planning at the state level, and more attention to the gap in access to legal
assistance have provided some measure of relief, only 28% of the legal needs of lower income
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California residents are being addressed. See California Commission on Access to Justice, The
Path to Equal Justice, at 3 (Oct. 2002).

In a great many industrialized nations, access to counsel in civil cases is provided as a matter of
statutory or constitutional right. See, e.g., Earl Johnson, Jr., Access to Justice: Will Gideon’s
Trumpet Sound a New Melody? The Globalization of Constitutional Values and Its Implications
for a Right to Equal Justice in Civil Cases, 2 Seattle J. Soc. Just. 201 (Fall 2003/Winter 2004).
The basic problem in California is that the right to counsel is viewed as charity, not as a matter of
right.

Inadequate legal assistance primarily affects the nearly 14 million low and moderate income
Californians in cases involving basic human needs such as housing, employment, education, and
safety. The state’s failure to provide equal access to justice is an obstacle not only to the
underserved litigants themselves, but also to the courts that struggle to function efficiently in the
face of the burgeoning number of unrepresented parties. See California Commission on Access
to Justice, The Path to Equal Justice, at 37, 40.

This resolution would provide better access to justice for all California residents, particularly
those who could not otherwise afford legal representation. This resolution would also affect for
the better various court procedures and lighten the load of judges who now must facilitate the
cases of people who are unrepresented. A significant increase in state funding for legal services
would be required to implement this resolution.

IMPACT STATEMENT

This resolution does not affect any other statute, law or rule.

AUTHOR AND PERMANENT CONTACT: James J. Brosnahan, Morrison & Foerster LLP,
425 Market Street, San Francisco, CA 94105; (415) 268-7189; jbrosnahan@mofo.com.

RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan
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RESOLUTION 01-07-06

DIGEST

Corporations: Agent for Service of Process

Amends Corporations Code section 1702 to expand the manner in which service can be affected
upon a corporation within California.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Corporations Code section 1702 to expand the manner in which service
can be affected upon a corporation within California. This resolution should be disapproved
because the current process is sufficient and because the resolution is ambiguous and could lead
to inconsistent application.

While most corporations designate a recognized service to act as a designated agent for service
or process within California, many small corporations identify a person as a registered agent for
service of process. In the event the agent for service of process cannot be located, the party
attempting service can obtain a court order for alternative service. In order to obtain such an
order, the party attempting service must provide an affidavit of reasonable diligence. The Court
will make a determination as to whether there was reasonable diligence exercised in affecting
service and, if so and if service was not able to be affected, the Court would issue an order for
alternative service. (Code Civ. Proc., 8 415 et seq.) Consequently, the existing procedure is
sufficient to complete alternate service.

In addition, this resolution suggests that, if “after reasonable diligence,” service of process
cannot be affected, then service by mail or overnight delivery should be deemed appropriate and
effective. However, there are no safeguards establishing who will determine if “reasonable
diligence” has been used. This would eliminate the judicial safeguards associated with obtaining
a court order for alternative service by simply allowing the party attempting to effect service to
determine when “reasonable diligence” has not yielded successful service. The existing
procedure for obtaining court approval or alternative service is sufficiently simple to alleviate the
problem that this resolution seeks to address. Therefore, the resolution should be disapproved.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Corporations Code Section 1702 to read as follows:

1 8§1702.
2 (@) ()If an agent for the purpose of service of process has resigned and has not been
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replaced or if the agent designated cannot with reasonable diligence be found at the address
designated for personally delivering the process, or if no agent has been designated, and it is
shown by affidavit to the satisfaction of the court that process against a domestic corporation
cannot be served with reasonable diligence upon the designated agent by hand in the manner
provided in Section 415.10, subdivision (a) of Section 415.20 or subdivision (a) of Section
415.30 of the Code of Civil Procedure or upon the corporation in the manner provided in
subdivision (a), (b) or (c) of Section 416.10 or subdivision (a) of Section 416.20 of the Code
of Civil Procedure, the court may make an order that the service be made upon the
corporation by delivering by hand to the Secretary of State, or to any person employed in the
Secretary of State's office in the capacity of assistant or deputy, one copy of the process for
each defendant to be served, together with a copy of the order authorizing such service.
Service in this manner is deemed complete on the 10th day after delivery of the process to
the Secretary of State.

(2) If the agent designated for the purpose of service of any process other than a
summons and complaint, cannot, after reasonable diligence, be served at the address
designated for personally delivering the process, in the manner provided in Section 415.10,
subdivision (a) of Section 415.20 or subdivision (a) of Section 415.30 of the Code of Civil
Procedure or upon the corporation in the manner provided in subdivision (a), (b) or (c) of
Section 416.10 or subdivision (a) of Section 416.20 of the Code of Civil Procedure, than
process may be served on the designated agent by mail in the manner provided by Section
1013(a) and (b) of the Code of Civil Procedure, which shall be deemed effective five days
after the date of deposit, or by Express Mail or other method of delivery providing for
overnight delivery in the manner provided by Section 1013(c) and (d) of the Code of Civil
Procedure, which shall be deemed effective two days after the date of deposit.

(b) Upon the receipt of any such copy of process and the fee therefor, the Secretary
of State shall give notice of the service of the process to the corporation at its principal
executive office, by forwarding to such office, by registered mail with request for return
receipt, the copy of the process or, if the records of the Secretary of State do not disclose an
address for its principal executive office, by forwarding such copy in the same manner to the
last designated agent for service of process who has not resigned. If the agent for service of
process has resigned and has not been replaced and the records of the Secretary of State do
not disclose an address for its principal executive office, no action need be taken by the
Secretary of State.

(c) The Secretary of State shall keep a record of all process served upon the
Secretary of State under this chapter and shall record therein the time of service and the
Secretary of State's action with reference thereto. The certificate of the Secretary of State,
under the Secretary of State's official seal, certifying to the receipt of process, the giving of
notice thereof to the corporation and the forwarding of such process pursuant to this section,
shall be competent and prima facie evidence of the matters stated therein.

(d) The court order pursuant to subdivision (a) that service of process be made upon the
corporation by delivery to the Secretary of State may be a court order of a court of another
state, or of any federal court if the suit, action, or proceeding has been filed in that court.

(Proposed new language underlined; language to be deleted stricken)
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PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

Existing law: California law provides methods for service of a summons and complaint or other
process on corporations by service on an agent designated by the corporation. Some
corporations use recognized services to act as the designated agent while others designate an
individual in some manner related to the corporation, where service must be made at a business
or residence address for that person. Some designated agents are not reasonably available to
receive service of process, especially when a residence address is the address provided to serve
the designated agent.

This Resolution: Provides an alternative method of service of process on a designated agent.

The Problem: California corporations are required to designate an agent for service of process.
Some corporations, especially smaller corporations, designate an individual as its designated
agent, instead of a recognized service. It is common for individuals designated as agents to list a
residence address, or other address which may create difficulties in effecting service of a
summons or a subpoena. The existence of a corporation is a right and privilege granted by the
state. Corporations should be obligated to be reasonably available to be served with process.
The registered agent should not be someone who is not regularly available at the address
designated for service of process and should not be allowed to avoid service of process.

Existing law places extensive and expensive burdens on the party attempting service by requiring
the party to seek an order for alternative service when a corporation cannot be served by hand, or
its designated agent is evading service.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: John D. Ott, 650 Town Center Drive, Suite
950, Costa Mesa, CA, 90026, phone (714) 966-1000; fax (714) 966-1002; jott@wgllp.com

RESPONSIBLE FLOOR DELEGATE: John D. Ott
COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

Existing law already provides an expeditious means for alternative service in the event that a
designated agent cannot be found at the address provided. Obtaining a court order for alternative
service is a quick and easy process, once the requisite reasonable diligence to find the agent has
been done. The protections of an affidavit of reasonable diligence and a court order are
necessary to assure that personal service is effected with respect to all documents that are
required by law be so served.
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This resolution has no safeguards; no designation as to who shall determine that “reasonable
diligence” to locate the agent has been undertaken and has been unsuccessful; and no criteria on
which such determination shall be based.
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RESOLUTION 01-08-06

DIGEST

Venue: Actions by or against a City, County or Local Agency

Amends Civil Procedure section 394 to alter the process of changing venue in cases in which a
county, city, or local agency is involved.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Procedure section 394 to alter the process of changing venue in
cases in which a county, city, or local agency is involved. This resolution should be disapproved
because it is overbroad and creates mandatory changes of venue where such changes should
remain discretionary.

Currently, it is discretionary to order a change of venue where the non-public entity requests that
change, and mandatory when the public entity defendant so requests. This resolution makes a
change of venue mandatory in all cases where a public entity is a party, and either party requests
the venue change.

This resolution removes the exemption for personal injury cases. Hence, under this resolution,
an individual claiming to be injured may be forced to litigate his or her case against a public
entity in a remote county simply because the public entity has requested that the venue selected
by the individual be changed. This could pose extreme hardships upon individual plaintiffs.

Moreover, significant parts of the affected statute are not even addressed, so it is difficult to
determine how this resolution would impact the remainder of the venue statute.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 394 to read as follows:

§ 394:

(a) An action or proceedlng agalnst or brought by a county or C|ty and county a C|ty or
local agency, may , , VAT ,
loearkageney—ls—atuated—umess—th&aettonopptoee%ng% breught—by—a—eoemty—opemj—and

countya-city-orlocal-ageney-in-which-case-it-may shall be, on motion of either party,
transferred for trial to a be-tried-r-any-county, or city and county, not a party thereto and in

which the city or local agency is not situated and other than that in which the private party
resides, or is doing business, or is situated. Exeeptforactions Actions initiated by the local child
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support agency pursuant to Sectlon 17400, 17402 17404, or 17416 of the Family Code shaII not

(b)  When the action or proceeding is one in which a jury is not of right, or in case a
jury is waived, then in lieu of transferring the cause, the court in the original county may request
the chairperson of the Judicial Council to assign a disinterested judge from a neutral county to
hear that cause and all proceedings in connection therewith.

(c)  When the action or proceeding is transferred to another county for trial, a witness
required to respond to a subpoena for a hearing within the original county shall be compelled to
attend hearings in the county to which the cause is transferred.

(d) If the demand for transfer is made by one party and the opposing party does not
consent thereto, the additional costs of the nonconsenting party occasioned by the transfer of the
cause, including living and traveling expenses of the nonconsenting party and material witnesses,
found by the court to be material, and called by the nonconsenting party, not to exceed five
dollars ($5) per day each in excess of witness fees and mileage otherwise allowed by law, shall
be assessed by the court hearing the cause against the party requesting the transfer. To the extent
of that excess, those costs shall be awarded to the nonconsenting party regardless of the outcome
of the trial. This section shall apply to actions or proceedings now pending or hereafter brought.

{b) (e) For the purposes of this section, "local agency" shall mean any governmental
district, board, or agency, or any other local governmental body or corporation, but shall not
include the State of California or any of its agencies, departments, commissions, or boards.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

Existing Law: The existing law is confusing and presents ambiguities for attorneys who practice
in and against governmental agencies. It also provides for conflicting standards related to
residents. A non-resident plaintiff may seek a venue change but a resident plaintiff may not.
However, if the resident is a defendant, then he or she may seek a venue change. This carves out
a niche of unfairness for residents who are concerned about bias.

Resolution: This resolution clarifies the ambiguity inherent in this incoherent statute by creating
one clear and consistent rule for changes of venue.

The Problem: Under current law, litigants are subjected to an ambiguous and potentially
inconsistent statute.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, California 92103, 619-236-9363.

RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom
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RESOLUTION 02-01-06

DIGEST

Conservatorship and Guardianship: Court-Appointed Counsel Fees

Adds Probate Code section 1473 to permit the court to approve court-appointed counsel fees on
oral request without a separate petition.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENTYS)

History:
No similar resolutions found.

Reasons:

This resolution amends Probate Code section 2642 to permit the court to approve court-
appointed counsel fees on oral request without a separate petition. This resolution should be
approved in principle because it promotes judicial economy and reduces costs.

It does not make economic sense to require an attorney who has spent no more than 5 hours of
billable time and is relieved as court-appointed counsel at the time of the hearing on the matter to
file a separate fee petition. To require a separate petition involves time to prepare that petition,
serve notice and attend another hearing, which adds another three or four hours” work and takes
up more court time.

It is recommended that the proposal be to add a new section 1473 instead of amending section
2642, as sections 1470 et seq. deal with appointment and compensation of legal counsel for a
ward, a proposed ward, a conservatee, or a proposed conservatee. Furthermore, the proponent
might consider adding the requirement that the attorney file a declaration showing how the time
spent was incurred.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
APPROVE AS AMENDED

The Trusts & Estates Section approves in principle the concept presently stated in a proposed
amendment to section 2642 of the Probate Code. However, section 2642 deals with services
rendered to the guardian or conservator of the person or estate. The Trusts & Estates section
believes that the proposal should be added as section 1473 of the Probate Code. Section 1470 et
seq. deal specifically with appointment and compensation of legal counsel for a ward, a proposed
ward, a conservatee, or a proposed conservatee.

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of

California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
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California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

AMENDED TO ADOPT ABOVE RECOMMENDATION
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of the California Bar Association recommends
that legislation be sponsored to amend Probate Code section 2642 to read as follows:

81473

Notwithstanding any other provision contained herein, if an attorney has been appointed by

the court pursuant to sections 1470 or 1471 of this Division, the attorney may orally request
compensation for services rendered to the ward or conservatee at the time of hearing on the

matter, provided that (1) the attorney has expended not more than ten (10) hours of billable

time in said representation; and, (2) the attorney is relieved as court appointed counsel at the
time of hearing on the matter.

~No ok~ wWwDN -

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

Existing law: Requires court appointed counsel to bring a Petition for Approval of Attorney’s
Fees in all matters where compensation is requested or sought.

This Resolution: Would permit the court to orally approve attorney’s fees in those matters where
counsel has been appointed by the court to represent the interests of a ward or conservatee,
provided that a limited amount of hours have been spent in such representation and that counsel
will be relieved by the court at the hearing on the matter.

The Problem: In many cases the court appoints counsel to represent the interests of a ward or
conservatee where they feel that the best interests of the ward or conservatee will be served
thereby. However, counsel may well be able to review court documents, visit their client, talk to
other parties involved and report back to the court at the hearing on the matter, at which time the
court relieves them of their representation. In those instances, it is not economically sound to
then require the attorney to prepare a petition for fees, serve notice thereof and attend another
hearing as it may add anywhere from three to four hours of time for which compensation is
requested from the ward’s or conservatee’s estate.

IMPACT STATEMENT:
This resolution affects Probate Code sections 1470 and 1472.

AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239,
Laguna Beach, CA 92651, (949) 376-4505; FAX (949) 376-4506, khubbard@coaoc.org.
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RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard
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RESOLUTION 02-02-06

DIGEST

Probate Code: Waiver of Notice to Minors

Deletes Probate Code section 1460.1 and adds new section 13 to expand the notice exception to
all minors in all proceedings under the Probate Code.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution deletes Probate Code section 1460.1 and adds new section 13 to expand the
notice exception to all minors in all proceedings under the Probate Code. This resolution should
be disapproved because the only argument for its adoption is the alleged inconvenience and cost
of giving notices of hearings to minors.

Absent a significant policy reason, there is no justification for changing the current procedural
requirements of notice to minors. This resolution suggests that where the parent, guardian or
person having legal custody will not represent the child, the court can appoint legal counsel for
the minor. That solution does not adequately address the all-too-common situation where there
is a pre-existing conflict of interest, requiring the appointment of a guardian ad litem.

In addition, assuming that there were a significant rationale for changing the requirements for
service of notice on minors, inclusion of this new notice rule should be in Part 2 of Division 3
(commencing with section 1200) of the Probate Code, where counsel and the courts look for
general requirements of notice under the Probate Code. In addition, the last sentence (at line 9)
uses the word “and” rather than the word “or” after the word *“older,” so that it does not properly
preserve the rights of minors over age 12 to receive notice.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
APPROVE AS AMENDED

The Trusts & Estates Section approves in principle the proposal that no minor under the age of
12 need be given notice in any probate proceeding, including estate, trust, guardianship and
conservatorship proceedings if notice was properly given to a parent, guardian, or other person
having legal custody of the minor, with whom the minor resides, or if the petition is brought by a
parent, guardian, or other person having legal custody of the minor, with whom the minor
resides. The Trusts & Estates Section believes the proposed language stating that notice must be
given to a minor 12 years or older and is a ward or proposed ward is confusing and suggests that
the resolution be amended to change the word “and” to “or.” The Trusts & Estates Section also
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suggests that such a provision would be more appropriately placed in Part 2 (Notices and
Citations) Probate Code sections 1200 et seq. rather than added as Probate Code section 13.

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to delete Probate Code section 1460.1 and to add Probate Code section
13 to read as follows:

813
Notwithstanding any other provision of this code, no notice is required to be given to any
minor if the court determines either of the following:

(a) Notice was properly given to a parent, guardian or other person having legal
custody of the minor, with whom the minor resides.

(b) The petition is brought by a parent, guardian, or other person having legal
custody of the minor, with whom the minor resides.

Nothing contained herein shall relieve a party from giving notice to a minor who is
12 years of age or older and is a ward or proposed ward pursuant to Division 4 hereof or to a
10  minor who has been emancipated pursuant to Family Code section 7000, et seq.

O©CoOoO~NOoO oIk WDN P

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Orange County Bar Association
STATEMENT OF REASONS:
Existing law: With the exception of guardianships and conservatorships, requires a minor to be

given notice of various petitions and/or motions as set forth in other divisions of the code and
requires minors over the age of 12 to be given notice in guardianships or conservatorships.
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This Resolution: Would provide, uniformly, that no minor need be given notice under any
provision of the Probate Code, unless they are 12 years of age or older and the subject of a
guardianship proceeding or have been emancipated pursuant to the Family Code.

The Problem: Guardianships, conservatorships, decedent’s estates, trust actions, etc. generally
require that notice be given to relatives within the second degree or to heirs and devisees. With
the exception of guardianship and conservatorships, that includes minors of whatever age. In the
Division 4 proceedings, notice must be given if the minor is 12 years of age or older.

Notice lists for these proceedings are lengthy and the provision of notice expensive. When notice
is being given to a minor, and the legal custodian has received notice also, such notice is
redundant and meaningless. The minor cannot retain counsel to represent them and it is
presumed that the legal custodian will represent their interests. However, if the court does not
believe that the legal custodian will represent the minor’s interests, they can appoint counsel for
the minor.

IMPACT STATEMENT:

This resolution affects Probate Code sections 662(c), 1004, 1208, 1210, 1220, 1460, 1460.1,
1511, 1601, 1822, 1860.5, 1862, 1873, 1874, 1892, 1901, 1953, 2250, 2257, 2359, 2403, 2404,
2421, 2422, 2423, 2450, 2464, 2506, 2551, 2553, 556, 2557, 2570, 2581, 2592, 2593, 2614,
2621, 2640, 2640.1, 2643, 2644, 2652, 2660, 2683, 2804, 2808, 2920, 3081, 3602, 3604, 3704,
6501, 6511, 6525, 6527, 6541, 6607, 7601, 7621, 8003, 8100, 8110, 8484, 8545, 8870, 8903,
8963, 9611, 9613, 9614, 9621, 9731, 9732, 9733, 9734, 9735, 9737, 9760, 9762, 9782, 9783,
9786, 9787, 9803, 9830, 9837, 9850, 9851, 9883, 9901, 9922, 9944, 9963, 9981, 10001, 10002,
10200, 10202, 10207, 10350, 10351, 10361.6, 10451, 10454, 10581, 10590, 10592, 10802,
10811, 10812, 10830, 10831, 11000, 11443, 11461, 11601, 11623, 11701, 11952, 12201, 12251,
12252, 13153, 13502.5, 13655, 15604, 15687, 16336.4, 16336.5, 16336.7, 16337, 16461, 16500,
16501, 17105, 17203, 19023, 19024, 1932.3.

AUTHOR AND/OR PERMANENT CONTACT: Kim R. Hubbard, 668 N. Coast Hwy., #239,
Laguna Beach, CA 92651, (949) 376-4505; FAX (949) 376-4506, khubbard@coaoc.org.

RESPONSIBLE FLOOR DELEGATE: Kim R. Hubbard
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RESOLUTION 02-03-06

DIGEST

Elder Abuse Reporting: Immunity for EADACPA Reporters

Amends Welfare & Institutions Code section 15634 to eliminate absolute immunity of some
mandated EADACPA reporters and require reports made under penalty of perjury.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Welfare & Institutions Code section 15634 to eliminate absolute
immunity of some mandated EADACPA reporters and require report made under penalty of
perjury. This resolution should be disapproved because it is based on an unsupported
assumption that there are significant numbers of false reports being filed by mandated reporters.

Because the objective of reporting under the Elder Abuse and Dependent Adult Civil Protection
Act (EADACPA) is to permit investigation of possible abuse of vulnerable people, the reporting
frequently is of sensitive information about which the mandated reporter is not unqualifiedly
certain. Therefore, the reporter may be uncomfortable giving reports under penalty of perjury.
The resolution does not address the problem of false reporting by non-mandated reporters. In
addition, the resolution would generate additional paperwork by the staff people who would have
to review and approve or disapprove such reports. There is also an apparent conflict with the
oral reporting requirements under Welfare & Institutions Code section 15630(d)(1) for certain
financial and banking institutions that was added in 2005 by S.B. 1018.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
DISAPPROVE

The Trusts & Estates Section does not understand the rationale for this change. The section
believes that requiring a declaration under penalty of perjury as a condition for absolute
immunity would (1) deter many reporters (mandated or otherwise) from reporting cases of
suspected elder abuse; (2) create unnecessary paperwork for Adult Protective Services and may
cause a delay in investigating a reported cases of suspected elder abuse; and (3) may conflict
with S.B. 1018 (now chaptered) which requires banks and financial institutions, beginning in
2007, to report immediately by telephone cases of suspected financial abuse of elders.

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
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California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to Amend Welfare and Institutions Code § 15634 to read as follows:

§15634

(a) With the exception of criminal liability for perjury based upon the content of
the report attested to under penalty of perjury, no care custodian, clergy member, health
practitioner, or employee of an adult protective service agency or a local law enforcement
agency who reports a known or suspected instance of elder or dependent adult abuse shall be
civilly or criminally liable for any report required or authorized by this article, provided that
such report is attested to under penalty of perjury. Failure to attest to a report under penalty
of perjury shall result in the report being deemed null and void by adult protective services.
Any other person reporting a known or suspected instance of elder or dependent adult abuse
10  shall not incur civil or criminal liability as a result of any report authorized by this article,
11  unless it can be proven that a false report was made and the person knew that the report was
12 false. No person required to make a report pursuant to this article, or any person taking
13  photographs at his or her discretion, shall incur any civil or criminal liability for taking
14  photographs of a suspected victim of elder or dependent adult abuse or causing photographs
15  to be taken of such a suspected victim or for disseminating the photographs with the reports
16  required by this article. However, this section shall not be construed to grant immunity from
17  this liability with respect to any other use of the photographs.
18 (b) No care custodian, clergy member, health practitioner, or employee of an adult
19  protective services agency or a local law enforcement agency who, pursuant to a request
20  from an adult protective services agency or a local law enforcement agency investigating a
21  report of known or suspected elder or dependent adult abuse, provides the requesting agency
22 with access to the victim of a known or suspected instance of elder or dependent adult abuse,
23 shall incur civil or criminal liability as a result of providing that
24 access.
25 (c) The Legislature finds that, even though it has provided immunity from liability
26  to persons required to report elder or dependent adult abuse, immunity does not eliminate
27  the possibility that actions may be brought against those persons based upon required reports
28  of abuse. In order to further limit the financial hardship that those persons may incur as a
29  result of fulfilling their legal responsibilities, it is necessary that they not be unfairly
30 burdened by legal fees incurred in defending those actions. Therefore, a care custodian,
31 clergy member, health practitioner, or an employee of an adult protective services agency or
32 a local law enforcement agency may present to the State Board of Control a claim for
33  reasonable attorneys' fees incurred in any action against that person on the basis of making a
34 report required or authorized by this article if the court has dismissed the action upon a
35  demurrer or motion for summary judgment made by that person, or if he or she prevails in
36 the action. The State Board of Control shall allow that claim if the requirements of this
37  subdivision are met, and the claim shall be paid from an appropriation to be made for that
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purpose. Attorneys' fees awarded pursuant to this section shall not exceed an hourly rate
greater than the rate charged by the Attorney General at the time the award is made and shall
not exceed an aggregate amount of fifty thousand dollars ($50,000). This subdivision shall
not apply if a public entity has provided for the defense of the action pursuant to Section 995
of the Government Code.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: Grants an absolute privilege to health care practitioners and other mandated

reporters under the Elder Abuse and Dependent Adult Civil Protection Act (EADACPA), who
report suspected elder and dependent adult abuse.

This Resolution: Would explicitly remove the absolute immunity from civil and criminal liability
for any report authorized or mandated under EADACPA, unless the report was attested to under
penalty of perjury.

The Problem: Health practitioners have no duty to investigate known or suspected abuse. In
addition, health practitioners who report known or suspected abuse are immune from civil and
criminal liability for any report authorized or mandated under EADACPA. (Welf. & Inst. Code
8 15634(a).) An absolute privilege exists in favor of those required to make reports. (Easton v.
Sutter Coast Hospital (2000) 95 Cal.Rptr.2d 316, 320.) Because the privilege is absolute rather
than qualified, the truth or falsity of the report is of no moment. (Id.) On the other hand, the
failure to report known or suspected abuse or neglect, while not civilly actionable, is a
misdemeanor punishable by imprisonment, a fine, or both.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: M. Kamionski, Esq., Law Office of M.
Kamionski, 1334 Parkview Drive, Suite 100, Manhattan Beach, Ca. 90266 818-609-1795; Fax
818 609 0426, e-mail address: mkamionski@yahoo.com

RESPONSIBLE FLOOR DELEGATE: M. KamionskKi

COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

Mandated reporting of suspected elder abuse by the front line individuals most likely to discover
the problem is critical to the welfare of our vulnerable adult population. However, despite the
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fact that such reporting is mandated for health care practitioners, clergy, care custodians, APS
and law enforcement, and that fines and penalties for failure to report have been upheld by the
courts, there is still great reluctance to do so. This resolution, with its requirement that such
reports be under penalty of perjury, will only add to that reluctance and create a chilling effect on
reporting. Further, many emergency reports that are necessarily made by phone will not be if
there is a requirement that they be made under penalty of perjury. The absolute immunity that the
author complains of reflects the overriding public policy interest in identifying and preventing
elder and dependent adult abuse and should be preserved for the health and safety of this
vulnerable population.

SAN DIEGO COUNTY BAR ASSOCIATION

The Resolution itself gives no clear reasons why it is necessary. One can surmise, however, that
the drafters believe that because a failure to report by one who has such a duty (e.g., health
practitioners) is a chargeable offense, when a report is made, it should be of some “moment”
such that attestation should be required. Hence, this argument is premised on the notion that
because no attestation is necessary “the report is of no moment” (quoting from the Resolution
itself).

Nothing could be further from the truth. The reports are full of “moments,” so to speak, whether
attested to or not, in that an investigation is normally launched after a report is made, and the
conclusions of the investigator, which are normally communicated to the court in related
proceedings, may literally mean life or death for the vulnerable person who is the subject of the
investigation. In addition, this Resolution is obviously very likely to discourage strongly the
reporting of any abuse, as the reporting person may fear monetary liability, or worse, if the
content of the report for whatever reason (which may include perjury by the abused party) is not
confirmed.
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RESOLUTION 02-04-06

DIGEST

Trust Law: Deposit of Beneficiary’s Distribution with County Treasurer

Adds Probate Code sections 16600-16604 to permit a trustee to deposit with the County
Treasurer property of beneficiaries who are unknown, missing or minors without a fiduciary or
where property is unclaimed.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Related to Resolution 02-05-06.

Reasons:

This resolution adds Probate Code sections 16600-16604 to permit a trustee to deposit with the
County Treasurer property of beneficiaries who are unknown, missing or minors without a
fiduciary or where property is unclaimed. This resolution should be disapproved because it is
not necessary and may lead to confusion in application with the Unclaimed Property Law.

The Unclaimed Property Law (Code of Civil Procedure sections 1300 through 1600) already
permits the trustee, as a “holder,” to make such deposits, and the existence of a separate set of
sections may result in conflict with that law. In addition, by suggesting reliance on Probate Code
section 11850 et seq., the resolution assumes that there will be a court proceeding in which this
deposit procedure will function. The sections as now written would not apply to the vast
majority of trust administrations which are not subject to court supervision and therefore not
“pending” in any court. Therefore, the new sections are unnecessary or, at most, should only
refer trustees to the Code of Civil Procedure sections.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Probate Code Sections 16600, 16601, 16602, 16603, and 16604

to read as follows:

1 816600.

2 Subject to Section 16601, the trustee may deposit property to be distributed with the
3 county treasurer of the county in which the proceedings are pending in the name of the

4  distributee in any of the following cases:

5 (a) The property remains in the possession of the trustee unclaimed or the

6  whereabouts of the distributee is unknown.

7 (b) The distributee refuses to give a receipt for the property.

8 (c) The distributee is a minor or incompetent person who has no guardian,

9  conservator, or

0 other fiduciary to receive the property or person authorized to give a receipt for the property.
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(d) For any other reason the property cannot be distributed, and the trustee desires
discharge.

Notwithstanding Section 16601, deposit may not be made under this subdivision
except on court order.

§16601.

(a) If property authorized by Section 16600 to be deposited with the county treasurer
consists of money, the trustee may deposit the money.

(b) If property authorized by Section 16600 to be deposited with the county treasurer
consists of personal property other than money, the trustee may not deposit the personal
property except on court order. If it appears to the court that sale is for the benefit of
interested persons, the court shall order the personal property sold, and the proceeds of sale,
less expenses of sale allowed by the court, shall be deposited in the county treasury. If it
appears to the court that sale is not for the benefit of interested persons, the court shall order
the personal property deposited with the Controller, to be held subject to the provisions of
Chapter 6 (commencing with Section 11900).

§16602.

The county treasurer shall give a receipt for a deposit made under this chapter and is
liable on the official bond of the county treasurer for the money deposited. The receipt has
the same effect as if executed by the distributee.

§16603.

If money is deposited or is already on deposit with the county treasurer, the personal
representative shall deliver to the county treasurer a certified copy of the order for
distribution.

§16604.

(a) A person may claim money on deposit in the county treasury by filing a petition
with the court that made the order for distribution. The petition shall show the person's
claim or right to the property. Unless the petition is filed by the person named in the decree
for distribution of a decedent's estate, or the legal representative of the person or the person's
estate, the petition shall state the facts required to be stated in a petition for escheated
property filed under Section 1355 of the Code of Civil Procedure. On the filing of the
petition, the same proceedings shall be had as are required by that section, except that the
hearing shall be ex parte unless the court orders otherwise.

(b) If so ordered by the court, a copy of the petition shall be served on the Attorney
General. The Attorney General may answer the petition, at the Attorney General's
discretion.

(c) If the court is satisfied that the claimant has a right to the property claimed, the
court shall make an order establishing the right. On presentation of a certified copy of the
order, the county auditor shall draw a warrant on the county treasurer for the amount
of money covered by the order.

(d) A claim for money distributed in the estate of a deceased person made after the
deposit of the property in the State Treasury is governed by the provisions of Chapter 3
(commencing with Section1335) of Title 10 of Part 3 of the Code of Civil Procedure.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

Existing Law: Probate Code Section 11850 et seq. permit a personal representative of a
decedent’s probate estate to deposit property in the possession of the personal representative with
the county treasurer of the county in which the proceedings are pending in the name of the
distributee in any of the following cases: (a) the property is unclaimed or the whereabouts of the
distributee is unknown; (b) the distributee refuses to give a receipt for the property; (c) the
distributee is a minor or incompetent person who has no guardian, conservator, or other fiduciary
to receive the property or person authorized to give a receipt for the property; or (d) for any other
reason the property cannot be distributed, and the personal representative desires discharge.

This Resolution: Would enable a trustee of a trust estate to deposit property in the possession of
the trustee with the county treasurer of the county in which the proceedings are pending in the
name of the distributee in any of the following cases: (a) the property is unclaimed or the
whereabouts of the distributee is unknown; (b) the distributee refuses to give a receipt for the
property; (c) the distributee is a minor or incompetent person who has no guardian, conservator,
or other fiduciary to receive the property or person authorized to give a receipt for the property;
or (d) for any other reason the property cannot be distributed, and the personal representative
desires discharge.

The Problem: Very often, a decedent’s estate does not result in a court-supervised probate, and
no personal representative is appointed by the court to administer the estate. Alternatively, more
and more decedents’ estates are administered by the trustee of the trust. When a beneficiary’s
share of the trust estate cannot be distributed because: (a) the property is unclaimed or the
whereabouts of the distributee is unknown; (b) the distributee refuses to give a receipt for the
property; (c) the distributee is a minor or incompetent person who has no guardian, conservator,
or other fiduciary to receive the property or person authorized to give a receipt for the property;
or (d) for any other reason the property cannot be distributed, and the personal representative
desires discharge, the trustee is not able to wind down the trust and finalize administration. A
trustee’s inability to distribute assets of the trust estate and ultimately terminate the trust results
in costly administrative expenses associated with leaving an otherwise closed estate open solely
for the purpose of holding assets which cannot be timely distributed. Annual tax reporting,
accountings, and other administrative expenses are incurred by the trust estate. Adding this new
chapter to the Trust Law section of the Probate Code will inure trustees with the same powers as
personal representatives in a decedent’s probate estate in handling distributions to missing
beneficiaries and property which cannot otherwise be distributed to identified beneficiaries.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Laura S. Brooks, 1305 Monarch Court,
Rocklin, CA 95765, voice 916-548-0066, e-mail laura@starstream.net.

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 02-05-06

DIGEST

Trustees: Escheat to State of Undistributed Property

Adds Probate Code sections 16700-16704 to permit a trustee to distribute to the State of
California property that cannot be distributed to known beneficiaries.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Related to Resolution 02-04-06.

Reasons:

This resolution adds Probate Code sections 16700-16704 to permit a trustee to distribute to the
State of California property that cannot be distributed to known beneficiaries. This resolution
should be disapproved because it is unnecessary and may lead to confusion in application with
the Unclaimed Property Law.

The Unclaimed Property Law (Code of Civil Procedure sections 1300 through 1600) already
permits the trustee, as a “holder,” to make such transfers. A separate set of sections for this
procedure may result in conflict with that law. The sections, as now written, presuppose a court
proceeding pending in which the order for distribution would be made. The vast majority of
trust administrations are not under continuing court supervision and therefore there is no
“pending” proceeding. Therefore, the proposed sections are unnecessary or, at most, should
refer trustees to the Code of Civil Procedure sections.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
DISAPPROVE

The Trusts & Estates Section believes the comments expressed above apply to this resolution
which proposes to transfer the provisions of Probate Code section 11900 to Series 16000 of the
Probate Code.

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION
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RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Probate Code Sections 16700, 16701, 16702, 16703, and 16704
to read as follows:

O©CoOoO~NO UL WN P

816700

(a) The court shall order property that is not ordered distributed to known
beneficiaries to be distributed to the state.

(b) Insofar as practicable, any real property or tangible personal property shall be
converted to money before distribution to the state.

816701

If the court orders distribution of property in the decedent's trust estate to the state,
and the order includes words that otherwise create a trust in favor of unknown or
unidentified persons as a class, the distribution shall vest in the state both legal and equitable
title to the property.

816702

(a) If the court orders distribution to the state, the trustee shall promptly:

(1) Deliver any money to the State Treasurer.

(2) Deliver any personal property other than money to the Controller for deposit in
the State Treasury.

(3) Cause a certified copy of the order to be recorded in the office of the county
recorder of each county in which any real property is located.

(b) At the time of making a delivery of property or recordation under this section, the
trustee shall deliver to the Controller a certified copy of the order for distribution together
with a statement of the date and place of each recording and other
appropriate recording information.

816703

(a) Property distributed to the state shall be held by the Treasurer for a period of five
years from the date of the order for distribution, within which time any person may claim the
property in the manner provided by Title 10 (commencing with Section 1300) of Part 3 of
the Code of Civil Procedure.

(b) A person who does not claim the property within the time prescribed in this
section is forever barred, and the property vests absolutely in the state, subject to the
provisions of Title 10 (commencing with Section 1300) of Part 3 of the Code of Civil
Procedure.

816704

No deposit of property in an trust estate shall be made in the county treasury by a
trustee if any other property in the trust estate is to be or has been distributed to the state
under this chapter, but the property that would otherwise be deposited in the county treasury
shall be transmitted promptly to the State Treasurer or Controller as provided in this chapter.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

Existing Law: Probate Code Section 11900 et seq. provide the procedure for distribution of
property that the court orders will not be distributed to known beneficiaries in a probate estate,
and instead will be distributed to the state of California.

This Resolution: Would provide trustees with the procedure for distributing property that the
court orders will not be distributed to known beneficiaries in a probate estate, and instead is
ordered distributed to the state of California.

The Problem: Very often, a decedent’s estate does not result in a court-supervised probate, and
no personal representative is appointed by the court to administer the estate. Alternatively, more
and more decedent’s estates are administered by the trustee of the trust. This new chapter to the
Trust Law section of the Probate Code will inure trustees of trust estates with the same powers as
a court-appointed personal representative of a probate estate. It will provide the trustee with the
procedures for making distributions that have been ordered distributed to the state of California
instead of known beneficiaries of an estate.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Laura S. Brooks, 1305 Monarch Court,
Rocklin, CA 95765, voice 916-548-0066, e-mail laura@starstream.net.

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 02-06-06

DIGEST

Medi-Cal Benefits: Increase in Allowance

Amends Welfare and Institutions Code section 14005.12 to increase the monthly allowance for
Medi-Cal patients in Long Term Care facilities.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 3-03-2001.

Reasons:

This resolution amends Welfare and Institutions Code section 14005.12 to increase the monthly
allowance for Medi-Cal patients in Long Term Care facilities. This resolution should be
approved in principle because it makes a small but critical increase from $35.00 a month to
$75.00 a month, in the Medi-Cal amount allowed for personal expenses for Long Term Care
(LTC) residents.

Medi-Cal recipients in LTC facilities have almost all of their Medi-Cal allowance paid directly to
the facility in which they are patients. The existing law allows the recipient a “maintenance
needs allowance” of only $35.00 for any personal expenses such as clothing. This amount has
stayed the same for fifteen years and has not been adjusted for cost of living increases.

The change in the section 14005.12 would increase the maintenance needs allowance to seventy-
five ($75) per month. Such an increase would bring California more in line with other states,
most of which have allowances in excess of $75.00.

Medi-Cal recipients in LTC facilities are one of the most vulnerable and least powerful segments
of our population. This resolution would help address their needs.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
APPROVE IN PRINICPAL

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION
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RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Welfare and Institutions Code section 14005.12. to read as follows:
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§14005.12

(a) For the purposes of Sections 14005.4 and 14005.7, the department shall establish
the income levels for maintenance need at the lowest levels that reasonably permit medically
needy persons to meet their basic needs for food, clothing, and shelter, and for which federal
financial participation will still be provided under Title XIX of the federal Social Security
Act. It is the intent of the Legislature that the income levels maintenance need for medically
needy aged, blind, and disabled adults, in particular, shall be based upon amounts that
adequately reflect their needs.

(1) Subject to paragraph (2), reductions in the maximum aid payment levels set forth
in subdivision (a) of Section 11450 in the 1991-92 fiscal year, and thereafter, shall not result
in a reduction in the income levels for maintenance under this section.

(2)(A) The department shall seek any necessary federal authorization for
maintaining the income levels for maintenance at the levels in effect June 30, 1991.

(B) If federal authorization is not obtained, medically needy persons shall not be
required to pay the difference between the share of cost as determined based on the payment
levels in effect on June 30, 1991, under Section 11450, and the share of cost as determined
based on the payment levels in effect on July 1, 1991, and thereafter.

(3) Any medically needy person who was eligible for benefits under this chapter as
categorically needy for the calendar month immediately preceding the effective date of the
reductions in the minimum basic standards of adequate care for the Aid to Families with
Dependent Children program as set forth in Section 11452.018 made in the 1995-96 Regular
Session of the Legislature shall not be responsible for paying his or her share of cost if all of
the following apply:

(A) He or she had eligibility as categorically needy terminated by the reductions in
the minimum basic standards of adequate care.

(B) He or she, but for the reductions, would be eligible to continue receiving
benefits under this chapter as categorically needy.

(C) He or she is not eligible to receive benefits without a share of cost as a medically
needy person pursuant to paragraph (1) or (2).

(b) In the case of a single individual, the amount of the income level for maintenance
per month shall be 80 percent of the highest amount that would ordinarily be paid to a
family of two persons, without any income or resources, under subdivision (a) of Section
11450, multiplied by the federal financial participation rate.

(c) In the case of a family of two adults, the income level for maintenance per month
shall be the highest amount that would ordinarily be paid to a family of three persons
without income or resources under subdivision (a) of Section 11450, multiplied by the
federal financial participation rate.

(d) For the purposes of Sections 14005.4 and 14005.7, for a person in a medical
institution of nursing facility, or for a person receiving institutional or noninstitutional
services from an organization with a frail elderly demonstration project waiver pursuant to
chapter 8.75 (commencing with Section 14590), the amount considered as required for
maintenance per month shall be computed in accordance with, and for those purposes
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required by, Title XIX of the federal Social Security Act, and regulations adopted pursuant
thereto. Those amounts shall be computed pursuant to regulations which include providing
for the following purposes:

(1) Personal and incidental needs in the amount of not less than thirty-five—deHars
{$35) seventy-five ($75) per month while a patient. The department may, by regulation,
increase this amount as necessitated by increasing costs of personal and incidental needs. A
long-term health care facility shall not charge an individual for the laundry services or
periodic hair care specified in Section 14110.4.

(2) The upkeep and maintenance of the home.

(3) The support and care of his or her minor children, or any disabled relative for
whose support he or she has contributed regularly, if there is no community spouse.

(4) If the person is an institutionalized spouse, for the support and care of his or her
community spouse, minor or dependent children, dependent parents, or dependent siblings
of either spouse, provided the individuals are residing with the community spouse.

(5) The community spouse monthly income allowance shall be established at the
maximum amount permitted in accordance with Section 1924 (d) (1) (B) of Title XIX of the
federal Social Security Act (42 U.S.C. Sec. 1396r-5 (d) (1) (B)).

(6) The family allowance for each family member residing with the community
spouse shall be computed in accordance with the formula established in Section 1924 (d) (1)
(C) of Title XIX of the federal Social Security act (42 U.S.C. Sec. 1396r-5 (d) (1) (C)).

(e) For the purposes of Sections 14005.4 and 14005.7, with regard to a person in a
licensed community care facility, the amount considered as required for maintenance per
month shall be computed pursuant to regulations adopted by the department which provide
for the support and care of his or her spouse, minor children, or any disabled relative for
whose support he or she has contributed regularly.

(F) The income levels for maintenance per month, except as specified in subdivisions
(b) to (d), inclusive, shall be equal to the highest amounts that would ordinarily be paid to a
family of the same size without any income or resources under subdivision (a) of Section
11450, multiplied by the federal financial participation rate.

(9) The “federal financial participation rate,” as used in this section, shall mean
1331/3 percent, or such other rate set forth in Section 1903 of the federal Social Security act
(42 U.S.C. Sec. 1396 (b)), or its successor provisions.

(h) The income levels for maintenance per month shall not be decreased to reflect the
presence in the household of persons receiving forms of aid other than Medi Cal.

(i) When family members maintain separate residences, but eligibility is determined
as a single unit under Section 14008, the income levels for maintenance per month shall be
established for each household in accordance with subdivisions (b) to (h), inclusive. The
total of these levels shall be the level for the single eligibility unit.

(j) The income levels for maintenance per month established pursuant to
subdivisions (b) to (i), inclusive, shall be calculated on an annual basis, rounded to the next
higher multiple of one hundred dollars ($100), and then prorated.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Orange County Bar Association
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STATEMENT OF REASONS:

Existing law: The maintenance needs allowance for Long Term Care (LTC) Medi-Cal recipients
is $35.00 and has been $35.00 for over fifteen years.

This Resolution: Would increase the maintenance needs allowance to seventy-five ($75) per
month.

The Problem: A Medi-Cal recipient is allowed to keep a certain amount of income as a monthly
maintenance needs allowance. The balance of the income goes to the nursing home for share of
cost. From the monthly maintenance needs allowance all incidentals must be purchased,
including clothing. Long Term Care (LTC) Medi-Cal recipients have had a maintenance needs
allowance of $35 for over 15 years with no COLA increases. Most states throughout the United
States allow a larger maintenance needs allowance. It is time for California to increase the
amount Medi-Cal recipients may retain of their income. (A similar resolution was passed by the
Conference three years ago and was given a category 1 ranking for placement. However,
because it was the year of the California budget problem, no resolutions were placed that had any
budget impact.)

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule. Regulations would have
to conform to the statute.

AUTHOR AND/OR PERMANENT CONTACT: Donna R. Bashaw, 23601 Moulton Parkway,
Suite 220, Laguna Hills, California 92653, (949)454-2205, dbeldrlaw@aol.com

RESPONSIBLE FLOOR DELEGATE: Donna R. Bashaw
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RESOLUTION 02-07-06

DIGEST

Probate: Insurance of Life Estates

Adds Probate Code section 246 to require life tenants to maintain and insure real property where
the will, trust or other instrument does not direct the source of such payments.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Probate Code section 246 to require life tenants to maintain and insure real
property where the will, trust or other instrument does not direct the source of such payments.
This resolution should be disapproved because it does not accomplish the stated purpose and
cannot be readily modified to do so.

This resolution is defective as drafted. It would create a new section where there is already a
section on an entirely different subject matter (one of the default rules on distribution per
stirpes). More significantly, the resolution does not set forth reasons that would properly address
the myriad issues pertaining to insurance and maintenance of real property where there is a life
tenant and remainder beneficiaries. Some of the obvious issues are what payments constitute
maintenance rather than improvements or other payments and who should get the benefit of any
insurance payout. In addition, a similar problem exists for the obligation to pay secured
indebtedness on real property. Because the rights and duties of the owner of a life interest in real
property are included in Civil Code sections 731.14, 731.15, 818 and 840, any proposal such as
this resolution is more properly associated with those sections.

SECTION/COMMITTEE REPORT

TRUSTS AND ESTATES SECTION
DISAPPROVE

The author suggests there are no provisions relating to maintaining and insuring property that is
subject to a life estate. The Trusts & Estates Section points out that C.C.P. section 731.15
expressly governs the responsibility of maintaining and insuring property subject to legal life
estates (not through the medium of a trust) and Probate Code section 16370(c) governs the
allocation between income and principal of the expenses of maintaining property in trust. If the
delegates believe the law is unclear, then amendment to C.C.P. section 731.15 or Probate Code
section 16370(c) should be considered.

The section also points out that Probate Code sections 240 et seq. deal with the intestate
distribution system and current Probate Code section 246 deals with distribution per stirpes, by
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representation or by right of representation. Thus the proposed addition of section 246 of the
Probate Code does not appear to be appropriate.

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Probate Code section 246 to read as follows:

§ 246

Where a will, trust or other instrument executed on or after January 2007 transfers a life
estate, but fails to make the provision required in Subsection (a) of this Section, the recipient
of the life estate shall accept the responsibility of maintaining and insuring the property.

A OWOWDN PR

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: EXxisting case law is somewhat unclear regarding the issues of who is responsible
for paying the costs of maintaining and insuring the property, whether the recipient of the life
estate or the remaindermen. While it appears that case law provides that the recipient of the life
estate is responsible for maintaining the property but not for insuring it, there is no statutory
provision specifically addressing these issues.

This Resolution: Would require the transferor of a life estate to consider these issues and
expressly resolve them in the will, trust or other instrument transferring the life estate.

The Problem: Because there is no statutory provision addressing these issues, many wills, trusts
and other instruments fail to make a provision for the maintenance and insurance of the life-
estate property. This failure often leads to many disputes and needless litigation between the
recipient of a life estate (who may not be interested in spending money to maintain the property,
or may not have the funds to undertake the repairs, let alone insure the property), and the
remaindermen (who do have an obvious interest in the property maintenance and insurance).

IMPACT STATEMENT

This proposed resolution would not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Raquel M. Prieguez, Staff Attorney, San
Diego Superior Court, Probate Division, Madge Bradley Building, 1409 4™ Ave. San Diego, CA
90201, 619-687-2000, email: raquel.priequez@sdcourt.ca.gov.

RESPONSIBLE FLOOR DELEGATE: Raquel M. Prieguez
COUNTERARGUMENT
BEVERLY HILLS BAR ASSOCIATION

While the existing case law is somewhat unclear regarding the issues of who is responsible for
paying the costs of maintaining and insuring the property, the proposed resolution would create
unnecessary litigation among the children of the first marriage and the wife of the current marriage.
The estate of the donor [or his estate] is in a better position to gage the type of maintenance and
insurance that is necessary for the property, as its beneficiaries will ultimately benefit from the
property. Also, it is likely that the recipient of the life estate is one who may not be able to afford
the costs of maintenance and insurance of the property according to the requirements of the
remaindermen and this will result in an unnecessary loss of the life estate where the recipient cannot
afford to pay those costs.

As with any tenancy, the owner of the property can and is in a better position to set the terms of the
tenancy. For example, a tenant on a lease relies on the terms of the lease for guidance as to what
his/her obligations with respect to the property. If the term of the lease does not provide for
insurance or maintenance by the tenant, the tenant cannot be expected to obtain insurance or
maintain the property beyond normal maintenance. Therefore, the burden should rest on the donor
of the tenancy to protect his and the residuary beneficiaries’ interest in the property.

The counter proposal would encourage persons who are donating a life estate to plan and integrate
such language in the instrument which gives the life estate. The counter proposal would eliminate
unnecessary litigation. The counter proposal would prevent the loss of life estates where the life
estate was not intended to be conditional by the donor.
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RESOLUTION 03-01-06

DIGEST

Rules of Court: Eliminate Requirement for Paper Copies of Out-of-State Authorities

Amends California Rules of Court, rule 313(h) to eliminate the need to attach paper copies of
non-California authorities to motions or demurrers.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Rules of Court, rule 313(h) to eliminate the need to attach
paper copies of non-California authorities to motions or demurrers. This resolution should be
approved in principle because these citations are available electronically and adoption of this
resolution would reduce the need for unnecessary paper copies.

This section of the California Rules of Court was amended as recently as 2000 with the provision
intact as quoted. However, the specific subdivision is no longer necessary in an electronic age
when virtually everyone, especially the court, has access to electronic copies of non-California
authorities and California not-yet published decisions by electronic services.

Nothing in this resolution would prohibit counsel from attaching such authority if counsel chose
to do so.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rule of Court 313 to delete subdivision (h) as follows:

Rule 313

(@) [Memorandum in support of motion or demurrer] A party filing a demurrer or
motion, except for a motion listed in rule 314, must serve and file therewith a memorandum
of points and authorities in support. The court may construe the absence of a memorandum
as an admission that the motion or special demurrer is not meritorious and cause for its
denial and, in the case of a demurrer, as a waiver of all grounds not supported.

(b) [Contents of memorandum] A memorandum of points and authorities shall
contain a statement of facts, a concise statement of the law, evidence and arguments relied
on, and a discussion of the statutes, cases, and textbooks cited in support of the position
advanced.

(c) [Case citation format] A case citation shall include the official report volume and
page number and year of decision. No other citations shall be required.

ol
NFRPOWOWONOOUTAWNE

03-01-1



13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52

(d) [Length of memorandum] Except in a summary judgment or summary
adjudication motion, no opening or responding memorandum may exceed 15 pages. In a
summary judgment or summary adjudication motion, no opening or responding
memorandum may exceed 20 pages. No reply or closing memorandum may exceed 10
pages. The page limit does not include exhibits, declarations, attachments, the table of
contents, the table of authorities, or the proof of service.

(e) [Application to file longer memorandum] A party may apply to the court ex parte
but with written notice of the application to the other parties, at least 24 hours before the
memorandum is due, for permission to file a longer memorandum. The application must
state reasons why the argument cannot be made within the stated limit. A memorandum that
exceeds 10 pages must include a table of contents and a table of authorities. A memorandum
that exceeds 15 pages must also include an opening summary of argument. A memorandum
that exceeds the page limits of these rules must be filed and considered in the same manner
as a late-filed paper.

(F) [Pagination of memorandum] Notwithstanding any other rule, the pagination of a
memorandum that includes a table of contents and a table of authorities is governed by this
rule. In the case of such a memorandum, the caption page or pages must not be numbered;
the pages of the tables must be numbered consecutively using lower-case Roman numerals
starting on the first page of the tables; and the pages of the text must be numbered
consecutively using Arabic numerals starting on the first page of the text.

(9) [Use of California Style Manual] The style used in a memorandum must be that
stated in the California Style Manual or The Bluebook: Uniform System of Citation, at the
option of the party filing the document. The same style must be used consistently throughout
the memorandum.

regtired-by-role-311(e)-

(ih) [Attachments] To the extent practicable, all supporting memorandums,
declarations, and affidavits must be attached to the notice of motion.

(}) [Exhibit references] All references to exhibits or declarations in supporting or
opposing papers must reference the number or letter of the exhibit, the specific page, and, if
applicable, the paragraph or line number.

(kj) [Requests for judicial notice] Any request for judicial notice must be made in a
separate document listing the specific items for which notice is requested and must comply
with rule 323(c).

(1) [Proposed orders or judgments] If a proposed order or judgment is submitted, it
must be lodged and served with the moving papers but must not be attached to them.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco
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STATEMENT OF REASONS

Existing Law: Requires copies of non-California authorities and new California decisions cited
in every memorandum in support of a motion, opposition or reply.

This Resolution: Eliminates the requirement for paper copies of non-California authorities and
new California decisions.

The Problem: Rule 313(h), requiring reproduction of non-California authorities, is overbroad
and outdated. It can require pounds of totally unnecessary paper. It should be repealed.

The rule is outdated because it harkens back to a time when folks needed reporter subscriptions
to get cases, and so citations to courts of states outside California could be hard to come by.
Now that virtually everyone has Lexis, Westlaw or FindLaw access, including the courts, this is
not the issue it once was. And the not-yet-published decisions are also nevertheless available,
usually the next day, on the same services.

The rule is overbroad because it includes even Federal authorities, not just those from other
states. Technically, one has to attach the relevant portions of the United States Constitution in
any case raising a Constitutional issue. That hardly seems necessary or productive; presumably
those portions would be quoted in the brief, and no counsel or court is likely to be unable to
check the accuracy of the quote. Other Federal materials are also readily available to courts and
practitioners. If there is an “authority” that counsel suspects the Court may not have (an old
Wigmore on Evidence, for example), counsel is always free to attach a copy. Just as counsel
often attach a copy of a case particularly on point, whether or not from California.

It would be acceptable if, in particular cases, the Court ordered such a compendium filed and
served. There might be good reason to so order in a particular case -- e.g., one heavy with out-
of-state authorities, or one party without resources to spend on Westlaw. Such an order is well
within the court’s power to control the proceedings before it. And counsel may choose to attach
such exhibits as a matter of emphasis or an abundance of caution. But to make this the rule in
every case wastes paper to no discernible end.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: Don Willenburg, Carroll, Burdick &

McDonough LLP 44 Montgomery Suite 400 San Francisco 94104, 415-743-2207, 415-989-
0932 — fax, dwillenburg@cbmlaw.com.
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RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian
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RESOLUTION 03-02-06

DIGEST

Rules of Court: Joinder of Other Party’s Arguments

Amends California Rules of Court, rule 312 to provide a statutory basis for one party to join in
the arguments of another party by filing a “Notice of Joinder.”

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENTYS)

History:
No similar resolutions found.

Reasons:

This resolution amends California Rules of Court, rule 312 to provide a statutory basis for one
party to join in the arguments of another party by filing a “Notice of Joinder.” This proposal
should be approved in principle because it is already common practice in many counties and the
practice should be codified to protect the user’s rights on appeal.

Rule of Court 312 requires that each party file its own brief, and a provision to allow a party to
satisfy the requirement by filing a “Notice of Joinder” when the party has nothing new to add
would satisfy this requirement.

The proposal would be a new subdivision of California Rules of Court, rule 312. There is already
a subdivision (g) and a subdivision (h) as quoted in the resolution, and a new provision should be
labeled subdivision (i).

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, Rule 312 to read as follows:

Rule 312

(@) [Motions and demurrers--required papers] The papers filed in support of a motion
or demurrer shall consist of at least the following: (1) the motion or demurrer itself, (2) a
notice of hearing on the motion or demurrer, and (3) a memorandum of points and
authorities in support of the motion or demurrer. These papers may be filed as separate
documents or may be combined in one or more documents if the party filing a combined
pleading specifies these items separately in the caption of the combined pleading. Other
papers may be filed in support of a motion or demurrer, such as declarations, exhibits,
appendices, or other documents or pleadings.
10 (b) [Motion--required elements] A motion shall (1) identify the party or parties
11  bringing the motion; (2) name the parties to whom it is addressed; (3) briefly state the basis
12 for the motion and the relief sought; and (4) if a pleading is challenged, state the specific
13  portion challenged.
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(c) [Memorandum of points and authorities] A memorandum of points and
authorities filed in support of a motion or demurrer shall comply with rule 313.

(d) [Motion in limine] Notwithstanding subdivisions (a) through (c), a motion in
limine filed before or during trial need not be accompanied by a notice of hearing. The
timing and place of the filing and service of the motion shall be at the discretion of the trial
judge. The motion shall comply with the requirements of rules 201, 313, 315, and 316.

(e) [Additional requirements for motions and demurrers] In addition to the
requirements of this rule, a motion or demurrer relating to the subjects specified in chapter 4
of this division (rule 325 et seq.) shall comply with any additional requirements in that
chapter.

(F) [Amended pleadings] Amendments to pleadings and amended pleadings shall
comply with rule 327.

(9) [Causes of action--form] Each separate cause of action or affirmative defense in a
pleading shall specifically identify its number (e.g., "First cause of Action™); its nature (e.g.,
"for Fraud"); the party asserting it, if more than one party is represented in the pleading (e.g.,
"by Plaintiff Jones"); and the party or parties to whom it is directed (e.g., "against Defendant
Smith").

(h) [Captions of pleadings] Except for an original complaint, petition, cross-
complaint, or cross-petition, every pleading, motion, and demurrer may bear the "short
caption” of the case, consisting of the name of the first party on each side. All cross-
complaints or cross-petitions shall be collectively referenced at the bottom of the short
caption as "and Related Cross-Actions.” If a pleading, motion, or demurrer pertains to a
particular cross-complaint or cross-petition, the caption shall identify the particular cross-
complaint or  cross-petition using only the names of the first-named cross-complainant or
cross-petitioner and first-named cross-defendant or cross-respondent in the original cross-
complaint or cross-petition.

(9) [Joinder] Any party may join the arguments advanced by any other party by
filing a Notice of Joinder. A party’s Notice of Joinder shall be deemed to comply with Rule
312(a), (b) and (e) as long as the papers to which the party joins comply with Rule 312(a),

(b) and (e).

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: While joinder is a common practice, there is no statutory basis in either the Code
of Civil Procedure or the Rules of Court authorizing joinder in another party’s arguments.

This Resolution: Codifies the existing practice and clarifies that a separate memorandum of

points and authorities is not required.

The Problem: The current law is inefficient. Each party is required to file its own memorandum
of points and authorities citing the same law. Practitioners frequently run afoul of this rule (albeit
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a generally ignored violation) by filing a joinder and not briefing the issues. Explicitly allowing
joinder would make it clear that the party filing the joinder has preserved the issue and the
argument for any possible appeal.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution

IMPACT STATEMENT

This resolution does not impact any other law, statute or rule.

AUTHOR and PERMANENT CONTACT: Alyson L. Huber, Bartko, Zankel, Tarrant & Miller
900 Front Street, San Francisco, California 94111, (415) 956-1900 (415) 956-1152 fax

email: ahuber@bztm.com

RESPONSIBLE FLOOR DELEGATE: Alyson L. Huber
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RESOLUTION 03-03-06

DIGEST

Proceedings in Forma Pauperis: Lien for Recovery of Fees

Amends Government Code section 68511.3 to impose a lien on any settlement or judgment for
the recovery of waived court fees.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 68511.3 to impose a lien on any settlement or
judgment for the recovery of waived court fees. This resolution should be approved in principle
because it will permit courts to recover fees that have been waived for litigants proceeding in
forma pauperis without having to issue an additional order after the court has been notified of a
settlement or judgment.

Government Code section 68511.3 currently provides that a litigant proceeding in forma
pauperis is required to inform the court of any settlement or judgment. The court may thereafter
order the litigant to pay the fees that were waived if it determines that such payment is
compatible with the litigant’s financial condition. This resolution would automatically impose a
lien on any settlement or judgment in the amount of the waived fees, not to exceed 10% of the
total recovery, without the need for the court to issue a new order after it is informed of the
settlement or judgment. Litigants are notified of the lien by a notation on the summons to be
served in cases in which court fees have been waived. This will permit courts, which have
historically suffered from funding crises, to more efficiently recover waived fees in cases where
the litigant proceeding in forma pauperis recovers money as a result of the litigation.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of the California Bar Associations recommends
that legislation be sponsored to amend Government Code section 68511.3 to read as follows:

§ 68511.3.

(@) The Judicial Council shall formulate and adopt uniform forms and rules of court
for litigants proceeding in forma pauperis. These rules shall provide for all of the following:

(1) Standard procedures for considering and determining applications for permission
to proceed in forma pauperis, including, in the event of a denial of permission, a written
statement detailing the reasons for denial and an evidentiary hearing where there is a
substantial evidentiary conflict.

(2) Standard procedures to toll relevant time limitations when a pleading or other
paper accompanied by the application is timely lodged with the court and delay is caused
due to the processing of the application to proceed in forma pauperis.
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(3) Proceeding in forma pauperis at every stage of the proceedings at both the
appellate and trial levels of the court system.

(4) The confidentiality of the financial information provided to the court by these
litigants.

(5) That the court may authorize the clerk of the court, county financial officer, or
other appropriate county officer to make reasonable efforts to verify the litigant's financial
condition without compromising the confidentiality of the application.

(6) That permission to proceed in forma pauperis be granted to all of the following:

(A) Litigants who are receiving benefits pursuant to the Supplemental Security
Income (SSI) and State Supplemental Payments (SSP) programs (Sections 12200 to 12205,
inclusive, of the Welfare and Institutions Code), the California Work Opportunity and
Responsibility to Kids Act (CalWORKS) program (Chapter 2 (commencing with Section
11200) of Part 3 of Division 9 of the Welfare and Institutions Code), the Food Stamp
program (7 U.S.C. Sec. 2011 et seq.), or Section 17000 of the Welfare and Institutions Code.

(B) Litigants whose monthly income is 125 percent or less of the current monthly
poverty line annually established by the Secretary of Health and Human Services pursuant to
the Omnibus Budget Reconciliation Act of 1981, as amended.

(C) Other persons when in the court's discretion, this permission is appropriate
because the litigant is unable to proceed without using money which is necessary for the use
of the litigant or the litigant's family to provide for the common necessaries of life.

(b)(2) Litigants who apply for permission to proceed in forma pauperis pursuant to
subparagraph (A) of paragraph (6) of subdivision (a) shall declare under penalty of perjury
that they are receiving the benefits and may voluntarily provide the court with their date of
birth and social security number or their Medi-Cal identification number to permit the court
to verify the applicant's receipt of public assistance. The court may require any applicant,
except a defendant in an unlawful detainer action, who chooses not to disclose his or her
social security number for verification purposes to attach to the application documentation
of benefits to support the claim and all other financial information on a form promulgated by
the Judicial Council for this purpose.

(2) Litigants who apply for permission to proceed in forma pauperis pursuant to
subparagraph (B) or (C) of paragraph (6) of subdivision (a) shall file a financial statement
under oath on a form promulgated by, and pursuant to rules adopted by, the Judicial
Council.

(c) The forms and rules adopted by the Judicial Council shall provide for the
disclosure of the following information about the litigant:

(1) Current street address.

(2) Occupation and employer.

(3) Monthly income and expenses.

(4) Address and value of any real property owned directly or beneficially.

(5) Personal property with a value that exceeds five hundred dollars ($ 500).

The information furnished by the litigant shall be used by the court in determining his or her
ability to pay all or a portion of the fees and costs.

(d) At any time after the court has granted a litigant permission to proceed in forma
pauperis and prior to final disposition of the case, the clerk of the court, county financial
officer, or other appropriate county officer may notify the court of any changed financial
circumstances which may enable the litigant to pay all or a portion of the fees and costs
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which had been waived. The court may authorize the clerk of the court, county financial
officer, or other appropriate county officer to require the litigant to appear before and be
examined by the person authorized to ascertain the validity of their indigent status.
However, no litigant shall be required to appear more than once in any four-month period. A
litigant proceeding in forma pauperis shall notify the court within five days of any
settlement or monetary consideration received in settlement of this litigation and of any
other change in financial circumstances that affects the litigant's ability to pay court fees and
costs. After the litigant either (1) appears before and is examined by the person authorized to
ascertain the validity of his or her indigent status or (2) notifies the court of a change in
financial circumstances, the court may then order the litigant to pay to the county the sum
and in any manner the court believes is compatible with the litigant's financial ability.

In any action or proceeding in which the litigant whose fees and costs have been waived
would have been entitled to recover those fees and costs from another party to the action or
proceeding had they been paid, the court may assess the amount of the waived fees and costs
against the other party and order the other party to pay that sum to the county or to the clerk
and serving and levying officers respectively, or the court may order the amount of the
waived fees and costs added to the judgment and so identified by the clerk.

Execution may be issued on any order provided for in this subdivision in the same manner
as on a judgment in a civil action. When an amount equal to the sum due and payable to the
clerk has been collected upon the judgment, these amounts shall be remitted to the clerk
within 30 days. Thereafter, when an amount equal to the sum due to the serving and levying
officers has been collected upon the judgment, these amounts shall be due and payable to
those officers and shall be remitted within 30 days. If the remittance is not received by the
clerk within 30 days or there is a filing of a partial satisfaction of judgment in an amount at
least equal to the fees and costs payable to the clerk or a satisfaction of judgment has been
filed, notwithstanding any other provision of law, the court may issue an abstract of
judgment, writ of execution, or both for recovery of those sums, plus the fees for issuance
and execution and an additional fee for administering this section. The court shall establish a
fee, not to exceed actual costs of administering this subdivision and in no case exceeding
twenty-five dollars ($ 25), which shall be added to the writ of execution.

(e)(1) At the time the court grants a litigant permission to proceed in forma
pauperis, a lien shall be granted on and attach to the proceeds of any settlement or judgment
obtained in favor of such litigant, such lien to be in favor of the court in which such action
or proceeding is filed in an amount equal to the total amount of fees, including filing, service
and levying fees, waived in the action or proceeding and payable to the clerk in the amount
of such fees waived and payable to the clerk and the serving and levying officers in such
amounts as shall have been waived for their respective fees and services.

(2) The clerk, at the time of issuing the order, shall add to the summons or other
papers which are to be served in any such action for proceeding a notice providing
substantially as follows: *“A lien has been granted in the proceeds of any settlement or
judgment obtain in favor of the party initiating this action or proceeding pursuant to
California Government Code section 68511.3(e) in an amount equal to the court, service and
levying fees which have or will have been waived. Should the party initiating this action or
proceeding prevail, payment of an amount equal to the fees waived is due to such court,
service and levying agencies.”
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102 (3) At the time of the payment of any proceeds of settlement or judgment, the check
103  or checks payable to the prevailing party shall include the name of the court in which the
104  action or proceeding was initiated as an additional payee, or a separate check may be

105  delivered to such court in satisfaction of the lien for waived fees.

106 (4) In the event the total amount of the fees waived pursuant to the application

107  exceeds 10% of the gross proceeds of the settlement or judgment, the amount to be paid to
108 the clerk on account of filing, service and/or levying fees, in the aggregate, shall not exceed
109  10% of the gross recovery by the litigant.

110 e} (f) Notwithstanding subdivision (a), a person who is sentenced to imprisonment
111  inastate prison or confined in a county jail and, during the period of imprisonment or

112 confinement, files a civil action or notice of appeal of a civil action in forma pauperis shall
113 be required to pay the full amount of the filing fee to the extent provided in this subdivision.
114 (1) In addition to the form required by this section for filing in forma pauperis, an
115 inmate shall file a copy of a statement of account for any sums due to the inmate for the six-
116  month period immediately preceding the filing of the civil action or notice of appeal of a
117  civil action. This copy shall be certified by the appropriate official of the Department of
118  Corrections or a county jail

119 (2) Upon filing the civil action or notice of appeal of a civil action, the court shall
120  assess, and when funds exist, collect, as a partial payment of any required court fees, an

121  initial partial filing fee of 20 percent of the greater of one of the following:

122 (A) The average monthly deposits to the inmate's account.

123 (B) The average monthly balance in the inmate's account for the six-month period
124 immediately preceding the filing of the civil action or notice of appeal.

125 (3) After payment of the initial partial filing fee, the inmate shall be required to make

126 monthly payments of 20 percent of the preceding month's income credited to the inmate's
127  account. The Department of Corrections shall forward payments from this account to the
128  clerk of the court each time the amount in the account exceeds ten dollars ($ 10) until the
129  filing fees are paid.

130 (4) In no event shall the filing fee collected pursuant to this subdivision exceed the
131  amount of fees permitted by law for the commencement of a civil action or an appeal of a
132 civil action.

133 (5) In no event shall an inmate be prohibited from bringing a civil action or appeal of
134  acivil action solely because the inmate has no assets and no means to pay the initial partial
135  filing fee.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: In any case in which a litigant is permitted to proceed in forma pauperis,
Government Code section 68511.3 provides a mechanism by which an appropriate county officer
may notify the court of any change in financial circumstance which would allow the litigant to

pay for the fees that have been waived. A litigant proceeding in forma pauperis may be
examined not more frequently than every four months to determine if circumstances have
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changed which would allow for the payment of waived fees. The litigant is obligated to inform
the court when a settlement or judgment is obtained that would allow for the payment of such
fees, to be followed by an order to pay. A court is permitted to add the amount of fees waived to
a judgment in order to impose the obligation to pay on the losing party.

This Resolution: This resolution would impose a lien on any settlement or proceeds arising out
of any litigation in which a person is proceeding in forma pauperis. The clerk would provide
notice appended to the summons or other papers to be served at the time of filing the action or
proceeding, which would put the opposing party, as well as the litigant, on notice with respect to
the fees and costs incurred in filing, serving and levying in a litigated matter. The statute would
permit recovery of fees and costs in an amount that would not exceed 10% of the gross recovery
by the litigant.

The Problem: At present, absent an aggressive effort by the clerk of court to determine the
changing financial status of a litigant proceeding in forma pauperis and the notification by the
litigant of success in a case, courts do not generally recover fees and costs that have been
waived. This amendment would establish a lien on the proceeds of any settlement or judgment
obtained by the litigant and would provide notice to the parties at the inception of the matter of
the interest of the court in recovery of its fees. This change would free the clerk of court from
having to attend to examining a possible change in a litigant’s financial ability to pay the fees, a
practice which is not believed to be aggressive, effective in recovery of fees and costs, or an
effective use of clerk time. Rather, the litigating parties would be aware from the inception of
the obligation to pay the fees in the event of a successful outcome, with a limitation that such
fees, including those for service and levying services, would not exceed 10% of the gross
recovery of any judgment.

IMPACT STATEMENT

This resolution does not affect any other laws.

AUTHOR AND/OR PERMANENT CONTACT: Norma Ann Dawson, 2286 East Carson
Street, PMB 310, Long Beach, California 90807, Phone: (562) 997-9245, Fax: (562) 997-0995;
e-mail: NADLAW@Kkidlike.com; and Michael H. White, 11024 Balboa Blvd., #615, Granada
Hills, California 91344, Phone/Fax: (818) 368-0444; e-mail: mhw4law@socal.rr.com

RESPONSIBLE FLOOR DELEGATE: Norma Ann Dawson, Michael H. White
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RESOLUTION 03-04-06

DIGEST
Rules of Court: Notice of Unavailability
Adds Rule 310 to the California Rules of Court to provide a structural framework for notices of

unavailability of counsel.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds Rule 310 to the California Rules of Court to provide a structural framework
for notices of unavailability of counsel. This resolution should be approved in principle because

it codifies case law standards and current practices by providing clear rules and limits regarding

using notices of unavailability of counsel.

Case law currently provides that once counsel or a party is put on notice of the unavailability of
counsel, actions by counsel or a party which are inconsistent with the notice may be grounds for
sanctions under Code of Civil Procedure section 128.5. (Tenderloin Housing Clinic v. Sparks
(1992) 8 Cal.App.4™ 299.) In practice, counsel often issue notices of unavailability even if
another member of their firm may be available to handle the case in that counsel’s absence.
Further counsel may abuse the use of the notices by serving them during the month before the
discovery cut-off in an action to prevent discovery from taking place. This resolution will limit
such abuses by enacting a procedure for objecting to a notice and requiring a court hearing on
any notice objected to before it becomes effective. The resolution also puts limits on the number
of such notices issued by counsel in certain time frames and provides that such a notice may only
be issued if all counsel representing that party are unavailable.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council add California Rules of Court, Rule 310 to read as follows:

Rule 310

(a) [General Provision] Any party may serve a Notice of Unavailability of Counsel
on all other parties when counsel will be unavailable to attend court appearances, ex parte
requests, respond to motions, or otherwise unable to communicate with the Court or other
counsel. The Notice shall set forth the dates counsel will be unavailable and shall be served
on all parties and filed with the Court. The Notice shall be served as soon as the
unavailability is known.

(b) [Objections] Any party receiving a Notice of Unavailability shall have five days
to serve and file an objection to the notice, setting forth the grounds for the objection. If no
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timely objection is served, a receiving party shall not act in a manner inconsistent with the
notice. If an objection is served, the Notice of Unavailability is deemed invalid unless the
requesting party moves the Court for an order for appropriate relief.

(c) [Limits] A Notice of Unavailability shall not be used unless all counsel
representing the requesting party in the action are unavailable. No counsel shall serve one or
more Notices of Unavailability covering more than thirty calendar days in any calendar year

unless the Notice is supported by a declaration of counsel establishing good cause.

(d) The Court may award sanctions under Code of Civil Procedure section 128.5 for
abuse of this rule.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: There is no statutory basis for serving and filing a Notice of Unavailability. Case
law currently recognizes that once a party is put on notice of counsel’s unavailability, acting in a
manner inconsistent with such notice could be grounds for sanctions under Code of Civil
Procedure section 128.5. (Tenderloin Housing Clinic, Inc. v. Sparks (1992) 8 Cal.App.4th 299.)

This Resolution: This resolution provides a structural framework for Notices of Unavailability
and sets out limits on their use.

The Problem: Notices of unavailability have their place in civilized practice, as long as their use
is not abused. Such notices are frequently served, often by busy solo or small firm practitioners.
However, a practitioner who makes a habit out of serving such notices for the month prior to
discovery cut-off is abusing the procedure. This abuse of professional courtesy should be
discouraged. The problem exists at large firms as well; when four lawyers appear on a caption
and a notice of unavailability of counsel is served when the most junior among them takes a
vacation. We need a rule to curb these abuses and to provide a framework to seek relief from
such abuses.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution

IMPACT STATEMENT

This resolution may affect local practices.

AUTHOR AND/OR PERMANENT CONTACT: Alyson L. Huber, Bartko, Zankel, Tarrant &
Miller, 900 Front Street, San Francisco, California 94111, voice (415) 956-1900, fax (415) 956-
1152, email ahuber@bztm.com

RESPONSIBLE FLOOR DELEGATE: Alyson L. Huber
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COUNTERARGUMENT
ORANGE COUNTY BAR ASSOCIATION

This resolution demonstrates the futility in attempting to mandate professional courtesy through
legislation. The resolution’s complex scheme will create more problems than it solves. Instead
of simply notifying opposing counsel that you are going away on vacation, you would also need
to check your mail for an objection, and if one is served, file a motion to obtain Court permission
for your vacation. It would be better if the Courts, and the legislature this conference would
lobby to pass this resolution into law, were focused more on the merits of our client’s claims than
on our personal schedules.

Preventing abuse of the existing Notice of Unavailability practice is a worthy goal, but this
resolution is not the solution. There are many procedures that unethical counsel can and will
abuse, but we don’t have or need a Rule of Court to address each one specifically. The law, as
explained in the Tenderloin case cited by the proponents, makes clear that even if “a legal
procedure pursued has justification in law, the timing thereof may be oppressive and may
constitute harassment if it unjustifiably neglects or ignores the legitimate interest of a fellow
attorney.” In that case, an award of sanctions against counsel employing abusive tactics was
affirmed. Thus, if someone is abusing the Notice of Unavailability process, we already have
procedural mechanisms and case law with which to deter those abuses. This resolution would
create an unnecessary framework which encourages counsel to fire off dueling notices,
objections, and motions, instead of encouraging counsel to have good faith discussions about
scheduling issues.
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RESOLUTION 03-05-06

DIGEST

Rules of Court: Tentative Rulings Before Oral Argument On Appeal

Amends Rules of Court, rule 23, to require the Courts of Appeal to issue a written tentative
decision before oral argument is heard.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Rules of Court, rule 23, to require the Courts of Appeal to issue a written
tentative decision before oral argument is heard. This resolution should be approved in principle
because it will provide litigants with an opportunity to prepare for oral argument on the specific
issues that concern the Court for a more focused and meaningful argument.

Most appellate courts in this state currently have written bench memos prepared for the justices
to use for oral argument on any appeal. However, the litigants are not privy to the bench memo
and therefore have no advance guidance about what issue(s) concern the court prior to oral
argument. By providing the parties and counsel with advance notice of the issues that concern
the court in the appeal, this resolution will assist the litigants in focusing the argument on the
issues important to the court. It will also assist in ensuring the issues are fully explored prior to
the issuance of an opinion. At the same time, the tentative bench memo could not be used for any
purpose other than preparing for oral argument by providing that it shall not be cited or used in
any subsequent proceeding in the appeal or in any other case.

This resolution proposes a sensible way to promote more effective and meaningful use of
appellate oral arguments, while allowing each court of appeal to determine what to include in its
tentative ruling.

SECTION/COMMITTEE REPORT

COMMITTEE ON APPELLATE COURTS
DISAPPROVE

The Committee supports the proposal’s intended goal of making oral argument more meaningful.
But while there are good reasons to believe that the proposal will achieve that purpose, by
informing counsel of the court’s concerns before oral argument, there are also good reasons to
believe it may have the contrary result. There is a concern, for example, that once a panel makes
its tentative opinion available to the parties, it may be more difficult than ever to effect a change
through oral argument.
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In addition, the proposal assumes that the panel has made a tentative opinion. On some
occasions, however, a panel may not have a tentative opinion because there are questions that
need to be addressed at oral argument. It should, therefore, remain with the individual Courts of
Appeal to determine whether issuing tentative decisions before oral argument would be helpful.

Accordingly, the Committee does not support the proposed amendment to rule 23. The
Committee does, however, support the practice of advising appellate counsel by letter of the
Court of Appeal’s concerns prior to oral argument, which is already used by some Courts of
Appeals.

This position is only that of the State Bar of California’s Committee on Appellate Courts. This
position has not been adopted by the State Bar’s Board of Governors or overall membership,
and is not to be construed as representing the position of the State Bar of California. Committee
activities relating to this position are funded from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, Rule 23, to read as follows:

Rule 23

(a)(1) Each Court of Appeal and division must hold a session at least once each
quarter.

(2) A Court of Appeal may hold sessions at places in its district other than the court’s
permanent location.

(3) Subject to approval by the Chair of the Judicial Council, a Court of Appeal may
hold a session in another district to hear a cause transferred to it from that district.

(b) The Court of Appeal clerk must send a notice of the time and place of oral
argument to all parties at least 20 days before the argument date. The presiding justice may
10  shorten the notice period for good cause; in that event, the clerk must immediately notify the
11  parties by telephone or other expeditious method.

12 (c) Prior to oral argument, the Court of Appeal shall prepare a tentative decision on
13 the issues of the case involved in the appeal. Prior to oral argument, the Court of Appeal

14  clerk shall either seasonably send by mail or email, or make available to the parties no later
15 than 24 hours before oral argument, a copy of the Court of Appeal’s tentative opinion in the
16  case. This tentative opinion shall not be used for any purpose other than notify the parties of
17  the Court of Appeal’s preliminary impressions of the issues and resolution, to allow

18 comments and argument addressing the proposed decision(s) by the parties at the oral

19 hearing. Following oral argument, the tentative opinion, its content, drafting, accuracy

20 and/or completeness shall not be cited or referred to in any subsequent proceeding in the

21  appeal, or in any other case; a violation of this rule shall be considered unprofessional

22  conduct.

23 (ed) Unless the court provides otherwise by local rule or order:
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24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41

(1) The appellant, petitioner, or moving party has the right to open and close. If
there are two or more such parties, the court must set the sequence of argument.

(2) Each side is allowed 30 minutes for argument. If multiple parties are represented
by separate counsel, or if an amicus curiae—on written request—is granted permission to
argue, the court may apportion or expand the time.

(3) Only one counsel may argue for each separately represented party.

(de)(1) A cause is submitted when the court has heard oral argument or approved its
waiver and the time has expired to file all briefs and papers, including any supplemental
brief permitted by the court.

(2) If the Supreme Court transfers a cause to the Court of Appeal and supplemental
briefs may be filed under rule 13(b), the cause is submitted when the last such brief is or
could be timely filed. The Court of Appeal may order the cause submitted at an earlier time
if the parties so stipulate.

(ef)(1) Except as provided in (2), the court may vacate submission only by an order
stating its reasons and setting a timetable for resubmission.

(2) If a cause is submitted under (de)(2), an order setting oral argument vacates
submission, and the cause is resubmitted when the court has heard oral argument or
approved its waiver.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law: There is no practice or requirement for the Court of Appeal to provide its

preliminary thoughts or tentative decision concerning the issues on appeal prior to oral argument.
At the time of oral argument, most courts have a bench memorandum reflecting the justices’
leanings on the issue. These often serve as the core for the formal opinion(s) and decision which
ultimately issues in the case.

This Resolution: Requires the appeals court to have a written bench memorandum/tentative
decision for the hearing. This will allow a focused and meaningful oral argument, fostering a
correct and just decision on the appeal.

The Problem: Currently, appellate counsel only can guess from questions the court asks at the
time of oral argument, if any, the court’s sense of the issues. This limits the value of oral
argument: to address and correct faulty thinking or misunderstandings, or fortify the merits of
preliminary impressions concerning the issues. Notwithstanding the briefing, counsel’s statutory
right to oral argument, in an effort to convince the appellate tribunal to reach a correct decision
on often complex questions, is essentially done in total ignorance of the court’s presuppositions,
predilections or leanings in resolving the appeal—depriving the parties this valuable opportunity
to vet and persuade on the issues, and correct faulty thinking or erroneous beliefs. Even at the
trial level, tentatives routinely are disclosed to counsel even though the trial court’s judgment is
subject to appellate supervision. With the appeals court remaining cryptic on its preliminary
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impressions, its decision can go awry without meaningful opportunity to prevent or correct an
erroneous or unfair disposition at oral argument. For all intent and purposes, once the court of
appeals issues its opinion, it’s unlikely then it can be coaxed to change its decision on rarely
granted petitions for rehearing. It is also all but certain that no oversight relief will occur with the
Supreme Court, even where the appeals court’s decision is unjust or wrong, unless the petition
meets the narrow requisites for review and an already over-burdened Supreme Court is willing to
take the matter on review. Not uncommonly the appellate court will decide on an analysis neither
side envisioned. This is particularly true when the issue is politicized, a party unsympathetic, or
the court seems determined to harshly dispose of the appeal in an unpublished decision based on
personal notions of what should be the outcome. Since appellate justices frequently rely on a
bench memoranda drafted by staff attorneys, who researched the issues and summarizes the
positions to the court, oral argument is a critical tool and the perfect time to correct
misapprehensions or faulty thinking, or to illuminate solid analyses, for a thoughtful, fair and just
result. Allowing appellate counsel a meaningful opportunity to orally address the pivotal issues
underscoring the court’s analysis not only fosters justice at this important end game in the
litigation process, but leaves even in the losing party a sense that all cogent points were fully
heard and considered.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Joel Bruce Douglas, Bonne, Bridges, Mueller,
O’Keefe & Nichols, Professional Corporation, 3699 Wilshire Boulevard, Tenth Floor, Los
Angeles, CA 90010, voice 213-738-5834; fax 213-738-5888; e-mail
jdouglas@bonnebridges.com

RESPONSIBLE FLOOR DELEGATE: Joel Bruce Douglas
COUNTERARGUMENTS
ORANGE COUNTY BAR ASSOCIATION

This resolution requires the court of appeal to issue tentative rulings prior to oral argument. In
the resolution’s statement of reasons, the author notes that a bench memorandum is circulated
before oral argument, “which often serves as the core for the formal opinion(s) and decision
which ultimately issues in the case.” The statement fails to recognize the circulated bench
memorandum is drafted by only one of the justices, and typically does not reflect the thinking of
the other two. Both the disposition and reasoning contained in the circulated bench
memorandum often change dramatically after a joint review by the justices. Accordingly,
issuing a true “tentative decision” will require more effort than simply providing a copy of the
bench memorandum to counsel.

Requiring all three justices on a panel to meet in conference and prepare a tentative decision
before oral argument would not only delay oral argument in that specific case, but would
negatively impact the court’s time in general, potentially lengthening the time required to resolve



all appeals. Moreover, such a procedure may naturally result in the justices being less open to
change at oral argument. Although the current fluidity of oral argument has the drawbacks noted
in the statement of reasons, it has the benefit of allowing the parties to argue their cases before
the court in the manner they view as most persuasive. The justices are not shy about asking
questions about the issues which concern them most. Nonetheless, if the justices truly miss the
point, a petition for rehearing is an acceptable means of addressing the issue. That the majority
of such petitions are denied should not be taken as evidence they are not carefully considered.

Tentative decisions are optional in superior court, and no compelling reason dictates they be
mandatory in the court of appeal.

SAN DIEGO COUNTY BAR ASSOCIATION

In the Fourth Appellate District, the proposed rule would change process, not just disclosure
practice. Fourth Appellate District panels generally do not confer before argument except in writ
cases. This is true even in Division Two (Riverside-San Bernardino), which is the only court in
the state that provides its bench memorandum to counsel before argument. Ironically, Division
Two bench memoranda are commonly called tentative decisions, despite the fact they usually
don’t have the requisite two votes when released. Sometimes the “tentative” turns out to be a
dissent. This resolution would force the courts in the Fourth Appellate District to confer before
argument, which does more to make oral argument meaningless than does the nondisclosure
practice of courts that conference and vote before argument. Forcing the Fourth Appellate
District to adopt the inferior northern model is not desirable.
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RESOLUTION 03-06-2006

DIGEST

Limited Civil Appeals: Filing of Briefs

Amends California Rules of Court, rule 105, to create a procedure in appeals from limited
jurisdiction matters where a party fails to file a timely brief or is filing a combined brief.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Rules of Court, rule 105, to create a procedure in appeals from
limited jurisdiction matters where a party fails to file a timely brief or is filing a combined brief.
This resolution should be approved in principle because it would conform the rules for limited
jurisdiction appeals to those for unlimited jurisdiction appeals.

Currently, California Rules of Court, rule 16, sets forth the requirements in unlimited jurisdiction
appeals for a combined brief, and rule 17 sets forth the procedure the court follows when a party
fails to file a timely brief. This resolution imports the language of these rules into rule 105,
thereby making the procedures for limited jurisdiction appeals the same as those for unlimited
jurisdiction appeals. This will result in a clearer, fairer process for the parties to limited
jurisdiction matters.

SECTION/COMMITTEE REPORT

COMMITTEE ON APPELLATE COURTS
APPROVE IN PRINCIPAL

The proposed amendments make sense, fill existing gaps in the rules, and parallel the counterpart
provisions in the rules governing appeals in unlimited civil cases.

This position is only that of the State Bar of California’s Committee on Appellate Courts. This
position has not been adopted by the State Bar’s Board of Governors or overall membership,
and is not to be construed as representing the position of the State Bar of California. Committee
activities relating to this position are funded from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
the Judicial Council amend California Rules of Court, rule 105, to read as follows:
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Rule 105.

(@) [Time for filing] In civil and criminal cases the appellant shall file an opening
brief within 20 days after the filing of record on appeal; the respondent shall file a brief
within 20 days after the filing of appellant’s opening brief, and the appellant may file a reply
brief within 10 days after the filing of respondent’s brief, but not later than the time of the
hearing. Any party may join another party or other parties in a brief or may adopt by
reference any brief in the same or a companion case.

(b) [Brief of amicus curiae] A brief of amicus curiae may be filed on permission first
obtained from the presiding judge, subject to conditions he or she may prescribe. If the brief
is in support of the position of one of the parties, that fact shall be noted in the brief’s
heading.

The Attorney General may file an amicus curiae brief without obtaining the presiding
judge’s permission, unless the Attorney General is presenting the brief on behalf of another
state officer or agency; but the presiding judge may prescribe reasonable conditions for
filing and answering the brief.

(c) [Contents of briefs] Each brief shall state concisely the propositions of both law
and fact relied on by the party filing it, with reference (by line and page, if possible) to the
parts of the record supporting such propositions of fact and citations of the authorities for
such propositions of law. Each point to be made, with the argument in support thereof, shall
be presented separately under an appropriate heading with subheadings if desired, showing
its nature. No quotation or extract from the record or from any legal authority shall exceed

15 full lines of typewriting,-and-ne-briefshall-exceed-15-pages-inlength,except-by
permission-of-the-presidingjudge.

(1) [Page limit] No brief shall exceed 15 pages in length, except by permission of the
presiding judge or as provided in (c)(2).

(2) [Combined Briefs] A party that is both an appellant and a respondent must
combine its respondent’s brief with its appellant’s opening brief or its reply brief, if any,
whichever is appropriate. A combined brief shall not exceed 30 pages in length, except by
permission of the presiding judge. Parties filing combined briefs must address each appeal
separately and must confine any reply to points raised in its own appeal.

(d) [Format] All briefs shall be prepared as provided in subdivisions (b), (c), (d), and
(h) of Rule 15, except that such briefs shall be bound at the top.

(e) [Service and filing] Every brief shall, before filing, be served by the party filing it
on each adverse party who has appeared separately, and every brief of amicus curiae shall,
before filing, be served on all parties to the appeal. The original brief, with proof of service
thereof, shall be filed with the clerk. The clerk shall not file any brief which does not
conform to these rules or which is tendered to him for filing after the time fixed by these
rules or by any order extending or fixing the time therefor, unless by order of the presiding
judge. The presiding judge may make such order, in his discretion, where the infraction of
the rules is of minor character and will not affect the rights of the parties or seriously
hamper the court in its examination of the appeal. Service in unfair competition cases under
Business and Professions Code section 17209 must also comply with rule 16(d).

(F) [Copy for trial judge] No brief shall be filed without proof of the deposit of one
copy with the clerk of the trial court for delivery to the judge who presided at the trial of the

03-06-2




45  case. The clerk shall deliver the brief to the judge and need not maintain a copy in the court
46  file.

47 (9) [Use of recycled paper for records on appeal from limited civil cases and for

48  briefs filed in the appellate divisions] The use of recycled paper is required for the original
49  record on appeal from a limited civil case and for any brief filed with the court in a matter to
50 be heard in the appellate division. The use of recycled paper is required for all copies of

51  these documents filed with the court or served on other parties.

52 (h) [Unfair competition cases] In an unfair competition proceeding under Business
53  and Professions Code section 17200 et seq., each brief and each petition shall contain the

54  following statement on the front cover: “Unfair competition case. (See Bus. & Prof. Code, §
55 17209 and Cal. Rules of Court, rule 16(d).)”

56 (i) [Failure to file a brief]

57 (1) Notice to file. If a party fails to timely file an appellant’s opening brief or a

58  respondent’s brief, the reviewing court clerk must promptly notify the party by mail that the
59  brief must be filed within 15 days after the notice is mailed, and that failure to comply will
60 result in one of the following sanctions:

61 (A) if the brief is an appellant’s opening brief, the court will dismiss the appeal;

62 (B) if the brief is a respondent’s brief, the court will decide the appeal on the record,
63  the opening brief, and any oral argument by the appellant.

64 (2) Combined brief. A party that is both an appellant and a respondent may file its

65 combined respondent’s brief and appellant’s reply brief within the period specified in the
66  notice under (a).

67 (3) Sanction. If a party fails to comply with a notice under (i)(1), the court may
68  impose the sanction specified in the notice.
69 (4) Extension of time. Within the period specified in the notice under (i)(1), a party

70  may apply to the presiding judge for an extension of that period for good cause. If the
71  extension is granted and the brief is not filed within the extended period, the court may
72  impose the sanction under (i)(3) without further notice.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Unlike California Rules of Court governing appeals in unlimited civil appeals (see
Cal. Rules of Ct. rules 16 and 17), current court rules governing limited civil appeals do not
address: 1) combined briefs in cases involving cross-appeals; and 2) the failure of a party to file
a timely opening brief. Similarly, there are no provisions in the court rules providing notice to
parties of default for failure to timely file their brief in limited civil appeals.

This Resolution: Would: 1) add provisions for combined briefs in limited civil cases involving
cross-appeals similar to California Rules of Court rule 16 for unlimited civil appeals; and 2) add
identical language set forth in California Rules of Court rule 17 governing the failure to file a
timely brief in an unlimited civil appeal to the court rules governing limited civil appeals. It
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provides for notice to the parties of default for failing to file a timely brief in limited civil
appeals and provides a 15 day period to cure the default by filing the brief. It provides specified
sanctions if the default is not cured.

The Problem: Current court rules governing limited civil appeals do not provide a clear means to
address default based on a party's failure to file timely opening briefs in limited civil appeals. In
some counties, the court requires a defaulting party to obtain relief by motion to the appellate
division. In other counties, the appeal generally languishes without court action unless one of
the parties moves for relief or moves for dismissal. This is cumbersome compared to the rules
governing appeals from unlimited civil cases in which the clerk mails notice of default giving the
offending party 15 days to correct the default. Likewise, it is unfair that a party in a limited civil
appeal with less monetary value at stake faces more cumbersome procedures to cure a default
than if the party was on appeal in an unlimited civil case.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Maxie Rheinheimer Stephens
& Vrevich, llp. 555 W. Fifth Street, 31* Floor, Los Angeles, CA 90013, voice 213-996-8362, fax
213-996-8361, e-mail diw@mrsvlaw.com

RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel
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RESOLUTION 03-07-2006

DIGEST

Limited Civil Appeals—Failure to Designate Record

Adds California Rules of Court, rule 128, to create a procedure in appeals from limited
jurisdiction matters where a party fails to do any act required to procure the record.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Rules of Court, rule 128, to create a procedure in
appeals from limited jurisdiction matters where a party fails to do any act required to
procure the record. This resolution should be approved in principle because it would
conform the rules for limited jurisdiction appeals to those for unlimited jurisdiction
appeals.

Currently, California Rules of Court, rule 8, sets forth the procedure the court follows
when a party fails to do any act required to procure the record on appeal. This resolution
imports the language of that rule into a new rule 128, thereby making the procedures for
limited jurisdiction appeals the same as those for unlimited jurisdiction appeals. This
will result in a clearer, fairer process for the parties to limited jurisdiction matters.

SECTION/COMMITTEE REPORT

COMMITTEE ON APPELLATE COURTS
APPROVE IN PRINCIPAL

The proposed amendments make sense, fill existing gaps in the rules, and parallel the
counterpart provisions in the rules governing appeals in unlimited civil cases.

This position is only that of the State Bar of California’s Committee on Appellate Courts.
This position has not been adopted by the State Bar’s Board of Governors or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary
sources.

TEXT OF RESOLUTION
RESOLVED, that the Conference of Delegates of California Bar Associations
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recommends that the Judicial Council add California Rules of Court, rule 128, and
renumber existing rule 128 to 128.1 without change, as follows:

Rule 128. Failure to procure the record.

(a) [Notice of default] If a party fails to timely do an act required to procure the
record, the superior court clerk must promptly notify the party by mail that it must do the act
specified in the notice within 15 days after the notice is mailed, and that failure to comply
will result in one of the following sanctions:

(1) if the defaulting party is the appellant, the appeal will be dismissed; or

(2) if the defaulting party is the respondent, the appeal will proceed on the record
designated by the appellant.

(b) [Sanctions] If a party fails to comply with a notice given under (a), the superior
court clerk must promptly notify the reviewing court of the default, and the reviewing court
may impose one of the following sanctions:

(1) if the defaulting party is the appellant, the reviewing court may dismiss the
appeal, but may vacate the dismissal for good cause; or

(2) if the defaulting party is the respondent, the reviewing court may order the appeal
to proceed on the record designated by the appellant, but the respondent may obtain relief
from default by motion under rule 104 upon a showing of good cause.

(c) [Motion for sanctions] If the superior court clerk fails to give a notice required by
(a), a party may serve and file a motion for sanctions under (b) in the reviewing court, but
the motion must be denied if the defaulting party cures the default within 15 days after the
motion is served.

Rule 128.1. Correction and certification of record

(a) [Request for correction of record] Immediately on the completion of the clerk’s
and reporter’s transcripts the clerk shall mail notice thereof to all parties, and within 10 days
after mailing of such notice, any party may file a request for correction of such transcripts.
If no request for correction is filed within such time, the clerk shall certify the record as
correct.

(b) [Hearing and certification] If any party files a request for correction of the
transcripts within such time, the clerk shall set a time not more than 10 days thereafter for
certification of the transcripts by the judge who tried the case, and shall give not less than 5
days’ notice thereof by mail to all parties. At the time set or at the time to which the judge
may continue the hearing, he shall determine the request for correction, and if none is
allowed, shall certify the transcripts as correct. If corrections are allowed by the judge, he
shall fix the time within which they shall be made by the clerk or reporter, and on the
transcripts being corrected as directed, shall certify them as correct. If no time for
correction is fixed by the trial judge, the corrections shall be made by the clerk or reporter
within 30 days after their allowance. The parties at any time may stipulate that the whole or
any portion of the record is correct, and such stipulation shall render unnecessary the
certification by either the clerk or judge of the record or the portion stipulated to by the
parties.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Unlike California Rules of Court governing appeals in unlimited civil appeals (see
Cal. Rules of Ct. rule 8), current court rules governing limited civil appeals do not address the
failure of a party to timely designate the appellate record. Similarly, there are no provisions in
the court rules providing notice to parties of default for failure to timely designate the appellate
record in limited civil appeals.

This Resolution: Would add identical language set forth in California Rules of Court rule 8
governing the failure to timely designate the appellate record an unlimited civil appeal to the
court rules governing limited civil appeals as new rule 128. It would renumber current rule 128
governing correction and certification of the record as rule 128.1 without substantive change.

The Problem: Current court rules governing limited civil appeals do not provide a clear means to
address default based on a party's failure to file timely designate the record in limited civil
appeals. In some counties, the court requires a defaulting party to obtain relief by motion to the
appellate division. In other counties, the appeal generally languishes without court action unless
one of the parties moves for relief or moves for dismissal. This is cumbersome compared to the
rules governing appeals from unlimited civil cases in which the clerk mails notice of default
giving the offending party 15 days to correct the default. Likewise, it is unfair that a party in a
limited civil appeal with less monetary value at stake faces more cumbersome procedures to cure
a default than if the party was on appeal in an unlimited civil case.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Darin L. Wessel, Maxie Rheinheimer Stephens
& Vrevich, llp. 555 W. Fifth Street, 31% Floor, Los Angeles, CA 90013, voice 213-996-8362, fax
213-996-8361, e-mail diw@mrsvlaw.com

RESPONSIBLE FLOOR DELEGATE: Darin L. Wessel
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RESOLUTION 4-01-06

DIGEST

Unclaimed Property: Notice to Tenant

Amends Civil Code section 1984 to increase the value of unclaimed property before a sale of
such property.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 1984 to increase the value of unclaimed property
before a sale of such property. This resolution should be approved in principle because an
increase in the value of abandoned property from $300.00 to $500.00 is reasonable.

The last increase in the value of abandoned property to the present $300.00 level occurred in
1984. Requiring a landlord to initiate a public sale, with the attendant costs and delays
associated with a sale, should not be necessary when the value of abandoned property is nominal.
Certainly property valued at less than $500.00 may be considered nominal in the present
economy and in terms of equivalent value present no greater burden than the amount specified in
1984.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Civil Code section 1984 to read as follows:

1 81984
2 (@) A notice given to the former tenant which is in substantially the following form
3  satisfies the requirements of Section 1983:
4 Notice of Right to Reclaim Abandoned Property
5
6 To:
7 (Name of former tenant)
8
9
10 (Address of former tenant)
11
12 When you vacated the premises at
13
14
15 (Address of premises, including room or apartment number, if any)
16
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29
30
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32
33
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35
36
37
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40
41
42
43
44
45
46
47
48
49
50
o1
52
53
54

the following personal property remained:

(Insert description of the personal property)

You may claim this property at

(Address where property may be claimed)

Unless you pay the reasonable cost of storage for all the above-described property, and take
possession of the property which you claim, not later than (insert date not less
than 15 days after notice is personally delivered or, if mailed, not less than 18 days after
notice is deposited in the mail) this property may be disposed of pursuant to Civil Code
Section 1988.

(Insert here the statement required by subdivision (b) of this section)

Dated:
(Signature of landlord)
(Type or print name of landlord)
(Telephone number)
(Address)
(b) The notice set forth in subdivision (a) shall also contain one of the following
statements:

(1) "If you fail to reclaim the property, it will be sold at a public sale after notice of
the sale has been given by publication. You have the right to bid on the property at this sale.
After the property is sold and the cost of storage, advertising, and sale is deducted, the
remaining money will be paid over to the county. You may claim the remaining money at
any time within one year after the county receives the money.”

(2) "Because this property is believed to be worth less than $308, $500.00 it may be
kept, sold, or destroyed without further notice if you fail to reclaim it within the time
indicated above."

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: San Fernando Valley Bar Association

STATEMENT OF REASONS

Existing Law: Under the existing law, a landlord may only keep, sell, or destroy a former
tenant’s unclaimed personal property if the landlord reasonably believes that it is worth less than
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$300.00. If the unclaimed personal property exceeds $300.00, the landlord must sell the property
at public sale.

This Resolution: Would increase the value of the unclaimed property from $300.00 to $500.00
before a landlord must resort to a public sale.

The Problem: Simply put, $300.00 is way too low an amount for unclaimed property in the 21°
century before a landlord is forced to resort to having the former tenant’s personal property sold
at a public sale. None of the former tenant’s rights are abrogated by this modest increase. When
Civil Code §1984 was first enacted over 30 years ago in the last century, the amount of
unclaimed property was $100.00 before a landlord was forced to conduct a public sale. In 1984,
the Legislature increased the amount to $300.00, where it has remained for over 22 years. It is
time to increase the amount to $500.00 before a landlord is forced to resort to having the former
tenant’s personal property sold at a public sale. Given inflation and the cost of living since 1984,
the proposed $500.00 amount for unclaimed property is even less today than the 1984
amendment of $300.00 was then. A public sale, coupled with storage, advertising, and
publication of notice and sales costs for $301.00 worth of unclaimed personal property left by a
former tenant is neither practical nor economical for the landlord. A few video games, a pair of
designer jeans, trendy running shoes, and/or a worn sofa could exceed the current $300.00
threshold, triggering a public sale by the landlord. Even then, the landlord may only deduct the
cost of the sale, storage and advertising from any sums obtained and must remit to the county the
balance. In fairness, maybe even the $500.00 proposed amount may not provide the needed relief
in some cases, but at least in many instances the landlord may be able to avoid a required public
sale for property worth less than $500.00 and still protect the former tenant.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: Roger Franklin, 16000 Ventura Blvd., Suite 908,
Encino, California 91436; (818) 986-5253; email: rogerfranklin@prodigy.net

RESPONSIBLE FLOOR DELEGATE: Roger Franklin
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RESOLUTION 4-02-06

DIGEST

Home Equity Sales: Increased Warnings to Sellers

Amends Civil Code sections 1695.1 et seq., to increase warnings to home equity sellers and
increase penalties for violators.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code sections 1695.1 et seq., to increase warnings to home equity
sellers and increase penalties for violators. This resolution should be approved in principle
because it improves warnings given to equity sellers and substantially increases penalties to
equity buyers who violate the statutes.

The resolution would make clear to sellers that they in fact are selling their homes, not merely
refinancing. The additional warnings do not impose a great burden on the buyer, but will
hopefully increase the awareness of sellers that the transaction is more than a mere refinance. A
recording requirement for an option to repurchase is added to the statutes that will put purchasers
on notice of the equity sale. In addition to increasing maximum fines from $25,000 to $100,000
as well as maintaining the potential for jail or imprisonment for up to one year, the statute would
create a potential additional fine equal to the appraised value of the residence if sold without
compliance with the recording mandate.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Civil Code Section 1695 et seq to read as follows:

81695

() The Legislature finds and declares that homeowners whose residences are in
foreclosure have been subjected to fraud, deception, and unfair dealing by home equity
purchasers. The recent rapid escalation of home values, particularly in the urban areas, has
resulted in a significant increase in home equities which are usually the greatest financial
asset held by the homeowners of this state. During the time period between the
commencement of foreclosure proceedings and the scheduled foreclosure sale date,
homeowners in financial distress, especially the poor, elderly, and financially
unsophisticated, are vulnerable to the importunities of equity purchasers who induce
10  homeowners to sell their homes for a small fraction of their fair market values through the
11  use of schemes which often involve oral and written misrepresentations, deceit, intimidation,
12 and other unreasonable commercial practices.
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(b) The Legislature declares that it is the express policy of the state to preserve and
guard the precious asset of home equity, and the social as well as the economic value of
homeownership.

(c) The Legislature further finds that equity purchasers have a significant impact
upon the economy and well-being of this state and its local communities, and therefore the
provisions of this chapter are necessary to promote the public welfare.

(d) The intent and purposes of this chapter are the following:

(1) To provide each homeowner with information necessary to make an informed
and intelligent decision regarding the sale of his or her home to an equity purchaser; to
require that the sales agreement be expressed in writing; to safeguard the public against
deceit and financial hardship; to insure, foster, and encourage fair dealing in the sale and
purchase of homes in foreclosure; to prohibit representations that tend to mislead; to prohibit
or restrict unfair contract terms; to afford homeowners a reasonable and meaningful
opportunity to rescind sales to equity purchasers; and to preserve and protect home equities
for the homeowners of this state.

(2) This chapter shall be liberally construed to effectuate this intent and to achieve
these purposes.

§1695.1

The following definitions apply to this chapter:

(a) "Equity purchaser" means any person who acquires title to any residence in
foreclosure, except a person who acquires such title as follows:

(1) For the purpose of using such property as a personal residence.

(2) By a deed in lieu of foreclosure of any voluntary lien or encumbrance of record.

(3) By a deed from a trustee acting under the power of sale contained in a deed of
trust or mortgage at a foreclosure sale conducted pursuant to Article 1 (commencing with
Section 2920) of Chapter 2 of Title 14 of Part 4 of Division 3.

(4) At any sale of property authorized by statute.

(5) By order or judgment of any court.

(6) From a spouse, blood relative, or blood relative of a spouse.

(b) "Residence in foreclosure™ and "residential real property in foreclosure” means
residential real property consisting of one- to four-family dwelling units, including
condominiums, modular homes or mobile homes, and with respect to those consisting of
more than one dwelling unit then ene-efwhich the owner must occupy eeeupies-one of the
units as his or her principal place of residence, and against which there is an outstanding
notice of default, recorded pursuant to Article 1 (commencing with Section 2920) of Chapter
2 of Title 14 of Part 4 of Division 3.

(c) "Equity seller” means any seller of a residence in foreclosure.

(d) "Business day" means any calendar day except Sunday, or the following business
holidays: New Year's Day, Washington's Birthday, Memorial Day, Independence Day,
Labor Day, Columbus Day, Veterans' Day, Thanksgiving Day, and Christmas Day.

(e) "Contract" means any offer or any contract, agreement, or arrangement, or any
term thereof, between an equity purchaser and equity seller incident to the sale of a
residence in foreclosure.

(F) "Property owner" means the record title owner of the residential real property in
foreclosure at the time the notice of default was recorded.
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81695.2

Every contract shall be written in letters of a size equal to 10-point bold type, in the
same language principally used by the equity purchaser and equity seller to negotiate the
sale of the residence in foreclosure and shall be fully completed and signed and dated by the
equity seller and equity purchaser prior to the execution of any instrument of conveyance of
the residence in foreclosure.

§1695.3

Every contract shall contain the entire agreement of the parties and shall include the
following terms:

(a) The name, business address, and the telephone number of the equity purchaser.

(b) The address of the residence in foreclosure.

(c) The total consideration to be given by the equity purchaser in connection with or
incident to the sale.

(d) A complete description of the terms of payment or other consideration including,
but not limited to, any services of any nature which the equity purchaser represents he will
perform for the equity seller before or after the sale.

(e) The time at which possession is to be transferred to the equity purchaser.

(F) The terms of any rental agreement: between the equity purchaser and equity
seller.

(9) A notice of cancellation as provided in subdivision (b) of Section 1695.5. (h)
The following notice in at least 14-point boldface type, if the contract is printed or in capital

letters if the contract is typed, and completed with the name of the equity purchaser,
immediately above the statement required by Section 1695.5(a):

"NOTICE REQUIRED BY CALIFORNIA LAW
Until your right to cancel this contract has ended,

(Name)
or anyone working for

(Name)

CANNOT ask you to sign or have you sign any deed or any other document.”

The contract required by this section shall survive delivery of any instrument of
conveyance of the residence in foreclosure, and shall have no effect on persons other than
the parties to the contract.

(i) The following notice in at least 14-point boldface type, if the contract is printed or
in capital letters if the contract is typed, and completed with the name of the equity

purchaser:

THE PURPOSE OF THIS TRANSACTION IS TO TRANSFER TITLE OF YOUR HOME
TO [insert name of equity purchaser here] ,

AND IS NOT A LOAN OR REFINANCING. WHEN THIS TRANSACTION IS
COMPLETED YOU WILL NO LONGER BE A HOMEOWNER, YOU WILL BE A
RENTER. IF YOU HAVE AN OPTION TO REPURCHASE THE HOME, THERE WILL
BE A PRESUMPTION THAT THE TRANSACTION IS A LOAN; HOWEVER, YOU
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WILL NOT BE THE OWNER OF THE HOME UNLESS AND UNTIL YOU ACTUALLY
REPURCHASE THE HOME.

The equity seller is required to sign an acknowledgement that he/she has read and
understood the above notice.

(1) Any provision in a contract that attempts or purports which consents to
jurisdiction for litigation or choice of law to a State other than California is void at the

option of the equity seller.
(k) Venue for any action taken to enforce any provision of a contract under this Act
shall be the county in which the property is located.

§1695.4

(a) In addition to any other right of rescission, the equity seller has the right to cancel
any contract with an equity purchaser until midnight of the fifth business day following the
day on which the equity seller signs a contract that complies with this chapter or until 8 a.m.
on the day scheduled for the sale of the property pursuant to a power of sale conferred in a
deed of trust, whichever occurs first.

(b) Cancellation occurs when the equity seller personally delivers written notice of
cancellation to the address specified in the contract er, sends a telegram indicating
cancellation to that address, or deposits in the mail a properly addressed written notice of
cancellation with postage prepaid.

(c) A notice of cancellation given by the equity seller need not take the particular
form as provided with the contract and, however expressed, is effective if it indicates the
intention of the equity seller not to be bound by the contract.

(d) Upon cancellation, the equity seller shall not be required to refund to the equity
buyer any monies paid by the equity buyer as consideration for the contract.

§1695.5

() The contract shall contain in immediate proximity to the space reserved for the
equity seller's signature a conspicuous statement in a size equal to at least 12-point bold
type, if the contract is printed or in capital letters if the contract is typed, as follows:

"You may cancel this contract for the sale of your house without any penalty or
obligation at any time before

(Date and time of day)
See the attached notice of cancellation form for an explanation of this right.”

The equity purchaser shall accurately enter the date and time of day on which the
Rescission right ends.

(b) The contract shall be accompanied by a completed form in duplicate, captioned
"notice of cancellation™ in a size equal to 12-point bold type, if the contract is printed or in
capital letters if the contract is typed, followed by a space in which the equity purchaser
shall enter the date on which the equity seller executes any contract. This form shall be
attached to the contract, shall be easily detachable, and shall contain in type of at least 10-
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point, if the contract is printed or in capital letters if the contract is typed, the following
statement written in the same language as used in the contract:

"NOTICE OF CANCELLATION

(Enter date contract signed)

You may cancel this contract for the sale of your house, without any penalty or obligation, at
any time before

(Enter date and time of day)

To cancel this transaction, personally deliver a signed and dated copy of this cancellation,
or-send a telegram, or deposits in the mail a properly addressed written notice of
cancellation with postage prepaid. to

(Name of purchaser)
at

(Street address of purchaser's place of business)

NOT LATER THAN

(Enter date and time of day)

I hereby cancel this transaction :
(Date)

(Seller's signature)

(c) The equity purchaser shall provide the equity seller with a copy of the contract
and the attached notice of cancellation.

(d) Until the equity purchaser has complied with this section, the equity seller may
cancel the contract.

81695.6

() The contract as required by Sections 1695.2, 1965.3, and 1695.5, shall be
provided and completed in conformity with those sections by the equity purchaser.

(b) Until the time within which the equity seller may cancel the transaction has fully
elapsed, the equity purchaser shall not do any of the following:

(1) Accept from any equity seller an execution of, or induce any equity seller to
execute, any instrument of conveyance of any interest in the residence in foreclosure.

(2) Record with the county recorder any document, including, but not limited to, any
instrument of conveyance, signed by the equity seller.

(3) Transfer or encumber or purport to transfer or encumber any interest in the
residence “in foreclosure to any third party, provided no grant of any interest or
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encumbrance shall be defeated or affected as against a bona fide purchaser or encumbrancer
for value and without notice of a violation of this chapter, and knowledge on the part of any
such person or entity that the property was "residential real property in foreclosure™ shall not
constitute notice of a violation of this chapter. This section shall not be deemed to abrogate
any duty of inquiry which exists as to rights or interests of persons in possession of the
residential real property in foreclosure.

(4) Pay the equity seller any consideration.

(c) Within 10 days following receipt of a notice of cancellation given in accordance
with Sections 1695.4 and 1695.5, the equity purchaser shall return without condition any
original contract and any other documents signed by the equity seller.

(d) An equity purchaser shall make no untrue or misleading statements regarding the
value of the residence in foreclosure, the amount of proceeds the equity seller will receive
after a foreclosure sale, any contract term, the equity seller's rights or obligations incident to
or arising out of the sale transaction, the nature of any document which the equity purchaser
induces the equity seller to sign, or any other untrue or misleading statement concerning the
sale of the residence in foreclosure to the equity purchaser.

(e) Whenever any equity purchaser purports to hold title as a result of any transaction
in which the equity seller grants the residence in foreclosure by any instrument which
purports to be an absolute conveyance and reserves or is given by the equity purchaser an
option to repurchase such residence, the equity purchaser shall not cause any encumbrance
or encumbrances to be placed on such property or grant any interest in such property to any
other person. -without-the-written-consent-ef-the-equity-seler. Such option to repurchase
shall be recorded by the equity purchaser within three days of signing, using a form in
compliance with subdivision (f) below, as an exhibit to any document purporting to transfer
title in the subject property and shall provide notice of the requirements and obligations of
this Act to any purported transferee or encumbrancer. Nothing in this subdivision shall
preclude the application of paragraph (3) of subdivision (b).

(f) The form used to comply with the requirement of subsection (e) above shall
contain the following information:

Title

NOTICE OF RIGHT TO REPURCHASE BY EQUITY OWNER

Purpose

To evidence that an equity seller has a contractual right of repurchase that impairs the equity
purchaser’s right to transfer title of encumber the subject property.

Requirements

1. Name(s) of owner(s) (equity sellers)

2. Name(s) of equity purchaser(s)

3. Recording reference to document transferring title to subject property
4. Description / identification of real property
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5. Signature(s) of equity purchaser(s)

Reqular

Legal References

CC —1695.6 (rec. ref.)

(g) If the value of the equity in the subject property exceeds by more than $10,000.00 the
consideration paid to the equity seller in a transaction covered by this section, the equity
seller will be required to obtain counseling from a certified Housing and Urban
Development (HUD) counselor, proof of which shall be evidenced by a writing signed by
the HUD counselor that the equity seller understands the nature and consequences of the
transaction. The required counseling shall be completed prior to the recordation of the
transfer of title from the equity seller to the equity buyer.

§1695.7

An equity seller may bring an action for the recovery of damages or other equitable
relief against an equity purchaser for a violation of any subdivision of Section 1695.6 or
Section 1695.13. The equity seller shall recover actual damages plus reasonable attorneys'
fees and costs. In addition, the court may award exemplary damages or equitable relief, or
both, if the court deems such award proper, but in any event shall award exemplary damages
in an amount not less than three times the equity seller's actual damages for any violation of
paragraph (3) of subdivision (b) of Section 1695.6 or Section 1695.13; or the court may
award a civil penalty of up to two thousand five hundred dollars ($2,500), but it may not
award both exemplary damages and a civil penalty. Any action brought pursuant to this
section shall be commenced within four years after the date of the alleged violation.

81695.8

Any equity purchaser who violates any subdivision of Section 1695.6 or who
engages in any practice which would operate as a fraud or deceit upon an equity seller shall,
upon conviction, be punished by a fine of not more than twenty-five one hundred thousand
dollars {$25;0600} ($100,000), by imprisonment in the county jail for not more than one year,
or in the state prison, or by both that fine and imprisonment for each violation. Failure to
comply with the recording requirements of Section 1695.6(e) and (f), the failure of which
results in the transfer of title to a bona fide purchaser or additional encumbrances to be
placed on the property, shall subject an equity purchaser to be punished by an additional fine
equal to the total appraised value of the home purchased.

§1695.9
The provisions of this chapter are not exclusive and are in addition to any other
requirements, rights, remedies, and penalties provided by law.
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§1695.10
Any waiver of the provisions of this chapter shall be void and unenforceable as
contrary to the public policy

81695.11

If any provision of this chapter, or if any application thereof to any person or
circumstances is held unconstitutional, the remainder of this chapter and the application of
its provisions to other persons and circumstances shall not be affected thereby.

81695.12

In any transaction in which an equity seller purports to grant a residence in
foreclosure to an equity purchaser by any instrument which appears to be an absolute
conveyance and reserves to himself or herself or is given by the equity purchaser an option
to repurchase, such transaction shall create a presumption affecting the burden of proof,
which may be overcome by clear and convincing evidence to the contrary that the
transaction is a loan transaction, and the purported absolute conveyance is a mortgage;
however, such presumption shall not apply to a bona fide purchaser or encumbrancer for
value without notice of a violation of this chapter, and knowledge on the part of any such
person or entity that the property was "'residential real property in foreclosure™ shall not
constitute notice of a violation of this chapter. This section shall not be deemed to abrogate
any duty of inquiry which exists as to rights or interests of persons in possession of the
residential real property in foreclosure.

81695.13

It is unlawful for any person to initiate, enter into, negotiate, or consummate any
transaction involving residential real property in foreclosure, as defined in Section 1695.1, if
such person, by the terms of such transaction, takes unconscionable advantage of the
property owner in foreclosure.

81695.14

(@) In any transaction involving residential real property in foreclosure, as defined in
Section 1695.1, which is in violation of Section 1695.13 is voidable and the transaction may
be rescinded by the property owner within two years of the date of the recordation of the
conveyance of the residential real property in foreclosure.

(b) Such rescission shall be effected by giving written notice as provided in Section
1691 to the equity purchaser and his successor in interest, if the successor is not a bona fide
purchaser or encumbrancer for value as set forth in subdivision (c), and by recording such
notice with the county recorder of the county in which the property is located, within two
years of the date of the recordation of the conveyance to the equity purchaser. The notice of
rescission shall contain the names of the property owner and the name of the equity
purchaser in addition to any successor in interest holding record title to the real property and
shall particularly describe such real property. The equity purchaser and his successor in
interest if the successor is not a bona fide purchaser or encumbrancer for value as set forth in
subdivision (c), shall have 20 days after the delivery of the notice in which to reconvey title
to the property free and clear of encumbrances created subsequent to the rescinded
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transaction. Upon failure to reconvey title within such time, the rescinding party may bring
an action to enforce the rescission and for cancellation of the deed.

(c) The provisions of this section shall not affect the interest of a bona fide purchaser
or encumbrancer for value if such purchase or encumbrance occurred prior to the
recordation of the notice of rescission pursuant to subdivision (b). Knowledge that the
property was residential real property in foreclosure shall not impair the status of such
persons or entities as bona fide purchasers or encumbrancers for value. This subdivision
shall not be deemed to abrogate any duty of inquiry which exists as to rights or interests of
persons in possession of the residential real property in foreclosure.

(d) In any action brought to enforce a rescission pursuant to this section, the
prevailing party shall be entitled to costs and reasonable attorneys fees.

(e) The remedies provided by this section shall be in addition to any other remedies
provided by law.

§1695.15

(@) An equity purchaser is liable for all damages resulting from any statement made
or act committed by the equity purchaser's representative in any manner connected with the
equity purchaser's acquisition of a residence in foreclosure, receipt of any consideration or
property from or on behalf of the equity seller, or the performance of any act prohibited by
this chapter.

(b) "Representative" for the purposes of this section means a person who in any
manner solicits, induces, or causes any property owner to transfer title or solicits any
member of the property owner's family or household to induce or cause any property owner
to transfer title to the residence in foreclosure to the equity purchaser.

81695.16

(a) Any provision of a contract which attempts or purports to limit the liability of the
equity purchaser under Section 1695.15 shall be void and shall at the option of the equity
seller render the equity purchase contract void. The equity purchaser shall be liable to the
equity seller for all damages proximately caused by that provision. Any provision in a
contract which attempts or purports to require arbitration of any dispute arising under this
chapter shall be void at the option of the equity seller only upon grounds as exist for the
revocation of any contract.

(b) This section shall apply to any contract entered into on or after January 1, 1991.

81695.17

(a) Any representative, as defined in subdivision (b) of Section 1695.15, deemed to
be the agent or employee, or both the agent and the employee of the equity purchaser shall
be required to provide both of the following:

(1) Written proof to the equity seller that the representative has a valid current
California Real Estate Sales License and that the representative is bonded by an admitted
surety insurer in an amount equal to twice the fair market value of the real property which is
the subject of the contract.

(2) A statement in writing, under penalty of perjury, that the representative has a
valid current California Real Estate Sales License, is bonded by an admitted surety insurer in
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an amount equal to at least twice the value of the real property which is the subject of the
contract and has complied with paragraph (1). The written statement required by this
paragraph shall be provided to all parties to the contract prior to the transfer of any interest
in the real property which is the subject of the contract.

(b) The failure to comply with subdivision (a) shall at the option of the equity seller
render the equity purchase contract void and the equity purchaser shall be liable to the equity
seller for all damages proximately caused by the failure to comply.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: Permits predatory home equity purchasers to take title to homes in foreclosure for
as little as $100.00 as consideration and provides little or mo sanction for a violation of the
statutory protections.

This Resolution: Would provide a requirement that the equity seller understand clearly that the

transaction is one that will transfer title of their home to the equity purchaser. In those instances
in which the equity seller is given an option to repurchase, the proposed changes to the statute
prohibit the sale of the property or adding an additional encumbrance on the property; it requires
that notice of the repurchase option be recorded along with the deed instrument thereby giving
notice to any potential buyer or lender. Finally, the proposed changes increase the criminal
penalties for violation of the statute to reflect the real world values of the current transactions.
The requirement that the equity seller receive a consultation with a certified HUD counselor is
designed to allow the homeowner an opportunity to be told the exact nature of the proposed
transaction outside of the intense pressure of the equity purchaser.

The Problem: Many equity sellers are poor and/or unsophisticated homeowners in the late stages
of foreclosure. It is not unusual for home equity purchasers to confuse the homeowner and/or
intimate that the transaction will “save their homes” for them. Often, the first inkling that the
equity seller has that the transaction was not what it seemed is when they are served with an
Unlawful Detainer complaint. The existing law, while well intentioned provides a road-map for
the unscrupulous financier to obtain many thousands of dollars in equity for $100.00 or less.
Effectively, this statute is a road-map to property theft. While many of the transactions include
an option to repurchase the home, many of the equity sellers unknowingly sign agreements that
allow additional encumbrances to be placed on the property, which negates the value of the
repurchase option. Additionally, the equity purchaser can sell the home to a BFP who will take
without notice, thus cutting off the rights of the equity seller to regain possession of his or her
home. Finally, the existing criminal penalties do not reflect the monetary value of the crimes
being committed.
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In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: Alan E. Ramos, Law Offices of Alan E.

Ramos, 5000 Hopyard Road, Suite 400, Pleasanton, CA 94588; Telephone: 925-468-0566; Fax:
510-288-1389; Email: aramos@aerlaw.com

RESPONSIBLE FLOOR DELEGATE: Alan E. Ramos
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RESOLUTION 04-03-06

DIGEST

Common Interest Developments: Remedy for Inhabitability of Common Areas

Adds Civil Code sections 1369.610 through 1369.650 to provide a remedy for an association’s
failure to maintain common areas in a habitable condition.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 10-02-05, which was approved in principle.

Reasons:

This resolution adds Civil Code sections 1369.610 through 1369.650 to provide a remedy for an
association’s failure to maintain common areas in a habitable condition. This resolution should
be disapproved because it is not an effective solution to the problem it seeks to address.

An increasing number of Californians live in or own separate units in common interest
developments. Owners within a common interest development need a low-cost, effective and
expeditious means of enforcing the homeowner’s association duties, including especially the
duties to maintain and repair the common areas, where the association is failing to do so. This
resolution, however, would not fulfill that need.

The amounts of money and time periods provided by this proposal are not sufficient to address
the majority of serious conditions of non-habitability. This resolution would create a significant
risk of multiple owners performing different, conflicting and uncoordinated work in common
areas while withholding dues from the association. A homeowner’s association is made up of
the owners of the separate units, and its board of directors is subject to election and rejection by
all of those owners as members of the association.

Owners in common interest developments, especially when in a minority and in small
developments, have a problem enforcing an association’s duties of maintenance and repair of
common areas when it is failing to perform. This resolution, however, is not the answer to that
problem.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Civil Code Section sections 1369.610 thru 1369.650 to read as
follows:

§1369.610

An association having control of the common area of a common interest development that is
intended for the occupation of human beings must put and keep the common area in a
condition such that (i) the common area is fit for such occupation, and (ii) the separate
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interests can be made fit for such occupation without any further modification to the
common area; and shall repair all dilapidations of the common area, which render or
reasonably could have the potential to render any separate interest unfit for such occupation.

§1369.620.

A separate interest shall be deemed unfit for purposes of Section 1369.610 if it substantially
lacks any of the following affirmative standard characteristics or is a residential unit
described in Section 17920.3 or 17920.10 of the Health and Safety Code:

(a) Effective waterproofing and weather protection of roof and exterior walls,
including unbroken windows and doors.

(b) Plumbing or gas facilities that conformed to applicable law in effect at the time
of installation, maintained in good working order.

(c) A water supply approved under applicable law that is under the control of the
separate interest owner, capable of producing hot and cold running water, or a system that is
under the control of the association, that produces hot and cold running water, furnished to
appropriate fixtures, and connected to a sewage disposal system approved under applicable
law.

(d) Heating facilities that conformed with applicable law at the time of installation,
maintained in good working order.

(e) Electrical lighting, with wiring and electrical equipment that conformed with
applicable law at the time of installation, maintained in good working order.

(f) Building, grounds, and appurtenances at the time that the separate interest
owner acquired his or her separate interest, and all areas under control of the association,
kept in every part clean, sanitary, and free from all accumulations of debris, filth, rubbish,
garbage, rodents, and vermin.

(a) An adequate number of appropriate receptacles for garbage and rubbish, in
clean condition and good repair at the time that the separate interest owner acquired his or
her separate interest, with the association providing appropriate serviceable receptacles
thereafter and being responsible for the clean condition and good repair of the receptacles
under the association’s control.

(h) Floors, stairways, and railings maintained in good repair.

§1369.630.

(a) No duty on the part of the association to repair a dilapidation shall arise under
Section 1369.610 or 1369.640 if the separate interest owner is in substantial violation of any
of the following affirmative obligations, provided the separate interest owner's violation
contributes substantially to the existence of the dilapidation or interferes substantially with
the association's obligation under Section 1369.610 to effect the necessary repairs:

(1) To keep that part of the separate interest which he occupies and uses clean and
sanitary as the condition of the separate interest permits.

(2) To dispose from his separate interest of all rubbish, garbage and other waste,
in a clean and sanitary manner.

(3) To properly use and operate all electrical, gas and plumbing fixtures and keep
them as clean and sanitary as their condition permits.

(4) Not to permit any person on the separate interest, with his permission, to
willfully or wantonly destroy, deface, damage, impair or remove any part of the structure or
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separate interest or the facilities, equipment, or appurtenances thereto, nor himself do any
such thing.

(b) Paragraphs (1) and (2) of subdivision (a) shall not apply if the association has
expressly agreed in writing to perform the act or acts mentioned therein.

§1369.640.

(a) If within a reasonable time (which shall not exceed 30 days) after written or
oral notice to the association or its agent of dilapidations rendering the separate interest unfit
which the association ought to repair, the association neglects to do so, (i) the obligation to
pay rent and make other payments to the association shall cease to accrue, and (ii) the
separate interest owner may make the repairs, or have the repairs made, so long as the cost
of such repairs does not require an expenditure of more than one month's aggregate
payments to the association, whether such payments are designated as rent, association dues
or otherwise. The separate interest owner may deduct such expenses of repair from
payments owed to the association. This remedy shall not be available to the separate interest
owner more than twice in any 12-month period.

(b) For the purposes of this section, if a separate interest owner acts to repair and
deduct after the 30th day following notice, he is presumed to have acted after a reasonable
time. The presumption established by this subdivision is a rebuttable presumption affecting
the burden of producing evidence and shall not be construed to prevent a separate interest
owner from repairing and deducting after a shorter notice if all the circumstances require
shorter notice.

(c) The separate interest owner's remedy under subdivision (a) shall not be available if the
condition was caused by the violation of 1369.630.

(d) The remedy provided by this section is in addition to any other remedy
provided by this chapter, any rental agreement, other applicable statutory or common law or
any applicable agreement to which the separate interest owner and the association are

subject.

§1369.650.

Any agreement by a separate interest owner of a dwelling waiving or modifying his rights
under this Article shall be void as contrary to public policy with respect to any condition
which renders the premises unfit.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law: Under current law, owners of condominiums and other units in common interest
developments, though owners of their dwelling, have little or no control over areas beyond the
painted walls of their unit, including structural, roofing and other systems. Notwithstanding that
relative lack of control, with respect to most matters that affect basic habitability, owners have
fewer rights with respect to their associations than tenants have with respect to their landlords.
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This Resolution: Seeks to add to Title 6 of the Civil Code, Sections 1369.610 thru 1369.650, to
give owners in common interest developments the same rights with respect to their association as
a tenant has against its landlord for violations of habitability statutes.

The Problem: As California cities become more and more populated, common interest
developments, with shared common areas, are becoming more and more popular. Additionally,
with housing prices increasing at rates that exceed income growth, common interest
developments afford many the opportunity of home ownership who, but for existence of these
types of developments, might never have that opportunity. Notwithstanding the benefits of home
ownership, owners in common interest developments do not have the levels of control or ability
to fix problems on their own as home owners have in traditional single family developments.
Additionally, with the exception of cooperative housing owners', owners have a continuing
obligation to pay association dues even if their dwelling is not habitable as a result of their
association’s failure to make repairs to common areas. These “owners” are not afforded the
habitability protections afforded tenants.

Much has been made of the difference between tenants and owners in common interest
developments. However, that analysis ignores basic fundamental problems with corporate
democracy as applied to housing and habitability matters. Simply stated, an owner with a leaky
roof and mold is only one vote in the election of association board members, and if a board
member, only one vote on that board. No matter how wrong the decision is, from a corporate
governance perspective, majority rules, and the wronged owner can be forced to live in sub-
standard dangerous conditions with no-self help remedies, with the courts being their only
recourse. A tenant, on the other hand, may withhold rent until the habitability violation is cured
(with no obligation to pay back rent during the period of the violation) and may use up to 1
month’s rent to repair the problem (deducting that cost from a month’s rent). Owners in a
common interest development do not have these rights. Even if the association’s failure causes a
dwelling to become uninhabitable, owners must continue to pay association dues to their
delinquent association, and continue to make mortgage and insurance payments, and pay real
property taxes—their only recourse being the initiation of a lawsuit. While a tenant may be able to
obtain results within a few months through the weight of deprived rent upon the landlord, an
owner must continue to make payments, engage an attorney and wait for a court award, incurring
both delay and substantial attorney’s fees. This resolution seeks to afford the wronged owner
with a modest self-help remedy in an effort to effect resolution of these types of habitability
problems more expeditiously.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT

Mark J. Pearl, Fredman Lieberman LLP, 1875 Century Park East, Suite 2200, Los Angeles, CA
90067 (310) 286-2035 mpearl@pklaw.net

! Cooperative housing owners typically own stock in a corporation and occupy their dwelling unit through a
‘proprietary lease’ with that corporation.
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RESPONSIBLE FLOOR DELEGATE: Mark J. Pearl
COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The San Diego County Bar is sensitive to this issue and would support a reasonable resolution
aimed at fixing the problem of Board stasis. This resolution is not the answer. Common interest
owners have a host of rights that tenants do not have. For one thing, they can elect a new board
that can change the way the common area is maintained. Condominium boards already have a
duty to maintain the common area, and the law already provides for a simple mediation remedy.
Landlord/tenant law permits a simple solution for a non-paying tenant — eviction. Such a
solution is not feasible in a common interest development.

Withholding two months’ dues a year accomplishes next to nothing when it comes to major
common area repairs for most condominium projects. The better result is to elect a better board
of directors, and get on with the needed repairs. This is a bad idea, aimed at a few small
condominium  projects. If passed, the damage to hundreds of thousands of
condominium/common interest projects would be staggering. Worse, the remedy proposed
(withholding condominium assessments) would not solve the problem and would result in less
common interest funds being available to fix the problem.

Additionally, the resolution would result in a trap for the unwary. The resolution seeks to amend
the Davis-Sterling Act, which Act provides for attorneys fees for the prevailing party. Thus, a
well intended homeowner could find herself owing a substantial amount of money to the
Association and still not have the property repaired.

Resolution 4-03-06 is also fatally flawed in its drafting. It speaks in terms of “rent” or “rental
agreement” (see e.g. § 1369.640). These terms do not apply to common interest subdivisions
under the Davis-Sterling Act.
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RESOLUTION 4-04-06

DIGEST

Commercial and Industrial Properties: Annual Reassessment

Amends Article XI11-A, Section 2 of the Constitution of California requiring annual
reassessment of business properties valued in excess of two million dollars.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 8-03-05, which was disapproved.

Reasons

This resolution amends Amends Article XI11I-A, Section 2 of the Constitution of California
requiring annual reassessment of business properties valued in excess of two million dollars.
This resolution should be approved in principle because it provides a limited modification to
address some of the adverse effects of Proposition 13, a constitutional amendment passed in
1978, and will permit the annual reassessment of industrial and commercial properties.

The tax revolution evidenced by the passage of Proposition 13 was an effort to protect the
homeowner and small business property owner from the drastic effects of annual reassessment of
property values. On the one hand, its passage saved many homeowners the loss of their homes
from rising taxes in an inflating real estate market. On the other hand, it provided a windfall to
business properties and destroyed the tax base for many social services. By this proposal, the
Legislature is requested to allow voters by referendum to have an opportunity to reconsider
whether industrial and commercial properties valued in excess of $2 million on January 1, 2008,
should continue to obtain the same benefits and assessment protection from Proposition 13 as
will homeowners and small businesses in the future.

TEXT OF RESOLUTION

Resolved, that the Conference of Delegates of California Bar Associations urges the California
Legislature to submit to the voters of California a referendum for an Amendment to Article XIII-
A, Section 2, of the Constitution of California to read as follows:

SEC. 2.
(@) The "full cash value™ means the county assessor's valuation of real property as shown on
the 1975-76 tax bill under "full cash value™ or, thereafter, the appraised value of real
property when purchased, newly constructed, or a change in ownership has occurred after
the 1975 assessment. All real property not already assessed up to the 1975-76 full cash value
may be reassessed to reflect that valuation. For purposes of this section, "newly
constructed™ does not include real property that is reconstructed after a disaster, as declared
by the Governor, where the fair market value of the real property, as reconstructed, is
comparable to its fair market value prior to the disaster. Also, the term "newly constructed"
04-04-1
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shall not include the portion of reconstruction or improvement to a structure, constructed of
unreinforced masonry bearing wall construction, necessary to comply with any local
ordinance relating to seismic safety during the first 15 years following that reconstruction or
improvement. However, the Legislature may provide that under appropriate circumstances
and pursuant to definitions and procedures established by the Legislature, any person over
the age of 55 years who resides in property that is eligible for the homeowner's exemption
under subdivision (k) of Section 3 of Article XI1I and any implementing legislation may
transfer the base year value of the property entitled to exemption, with the adjustments
authorized by subdivision (b), to any replacement dwelling of equal or lesser value located
within the same county and purchased or newly constructed by that person as his or her
principal residence within two years of the sale of the original property. For purposes of this
section, "any person over the age of 55 years" includes a married couple one member of
which is over the age of 55 years. For purposes of this section, "replacement dwelling"
means a building, structure, or other shelter constituting a place of abode, whether real
property or personal property, and any land on which it may be situated. For purposes of this
section, a two-dwelling unit shall be considered as two separate single-family dwellings.
This paragraph shall apply to any replacement dwelling that was purchased or newly
constructed on or after November 5, 1986. In addition, the Legislature may authorize each
county board of supervisors, after consultation with the local affected agencies within the
county's boundaries, to adopt an ordinance making the provisions of this subdivision relating
to transfer of base year value also applicable to situations in which the replacement
dwellings are located in that county and the original properties are located in another county
within this State. For purposes of this paragraph, "local affected agency" means any city,
special district, school district, or community college district that receives an annual
property tax revenue allocation. This paragraph shall apply to any replacement dwelling that
was purchased or newly constructed on or after the date the county adopted the provisions of
this subdivision relating to transfer of base year value, but shall not apply to any
replacement dwelling that was purchased or newly constructed before November 9, 1988.
The Legislature may extend the provisions of this subdivision relating to the transfer of base
year values from original properties to replacement dwellings of homeowners over the age
of 55 years to severely disabled homeowners, but only with respect to those replacement
dwellings purchased or newly constructed on or after the effective date of this paragraph.
(b) The full cash value base may reflect from year to year the inflationary rate not to exceed
2 percent for any given year for real property used as a dwelling, real property with a value
of five million dollars or less as of January 1, 2008, and portions of real property that if
assessed separately would satisfy either of the foregoing and 4 percent for all other real
property, or reduction as show in the consumer price index or comparable data for the area
under taxing jurisdiction, or may be reduced to reflect substantial damage, destruction or
other factors causing a decline in value. Notwithstanding the foregoing, the 4% limitation
set forth above shall be 8% during the first 5 years after the passage of this provision.
[Sections (c) through (j) remain unchanged]

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: National Lawyers Guild, San Francisco Chapter
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STATEMENT OF REASONS

Existing Law: Existing law includes all real property in California under the protection of
Proposition 13, California Constitution Article XI1I-A, Section 2, passed by the voters on June 6,
1978 which precludes annual reassessments of the value of all real property.

This Resolution: Requests the legislature to submit to the voters a referendum for a constitutional
amendment to remove commercial and industrial properties with a value over $2 Million on
1/1/08 from continued protection against annual reassessment. In addition, businesses that leased
property that had an assessed value of less then $2 million, as of January 1, 2008, if such leased
property were to be assessed separately, would also be exempt from such annual reassessment.

The Problem: Proposition 13 prohibited annual reassessment of the value of real property in
California and did not distinguish between property uses. This has resulted in a substantial
reduction in property tax revenue for state and local governments in California over the past 26
years. This has been particularly evident during recent years due to economic recession caused
by the collapse of the dot com phenomenon and other factors.

The consequences of this drastic reduction of tax revenue threatens to affect every type of
government service provided by state and local governments and special districts in this state,
including, Education, Healthcare, Public Safety Services, The Judicial System, Recreation
Services, Environmental Protection, Child Protection, Transportation Services, and every other
governmental function.

This resolution suggests a modest but significant change in Proposition 13. It does not apply that
change to real property used for residential purposes—either by homeowner or apartment owner—
or to commercial or industrial property with a value of less than $2 Million as of 1/1/08. The
purpose of these exemptions is to continue the protection of individuals, with respect to their
homes or apartments, and small businesses.

Recent opinion surveys indicate that a majority of the residents of California favor this
modification and would support it if given the opportunity to consider it as a constitutional
amendment. This resolution asks that the legislature approve a referendum allowing the voters
of California an opportunity to make that choice.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Dennis S. Weaver, McDonnell & Weaver,

4091-24th Street, San Francisco, CA 94114, Telephone (415) 641-0700, Fax (415) 641-0795,
e-mail: HaveAGoodDay@msn.com.

RESPONSIBLE FLOOR DELEGATE: Dennis S. Weaver
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RESOLUTION 04-05-06

DIGEST

Mechanic’s Liens: Notice of Pending Action

Amends Civil Code section 3146 to delete an obsolete reference to Code of Civil Procedure
section 409 and substitute the correct section 405.20.

RESOLUTION COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Civil Code section 3146 to delete an obsolete reference to Code of Civil
Procedure section 409 and substitute the correct section 405.20. This resolution should be
approved in principle because it would direct lienholders to the correct section of the Code of
Civil Procedure to record a notice of pending action with the county recorder.

Civil Code section 3146 allows the holder of a mechanic’s lien to record a notice of pending
action once a civil action has commenced to enforce the lien. When this code section was
enacted in 1971, the correct procedural mechanism for recording the notice of pending action
was outlined in Code of Civil Procedure section 409. In 1992, section 409 was repealed and
replaced with Code of Civil Procedure section 405.20. Unfortunately, no corresponding change
was made in Civil Code section 3146. The resolution corrects this simple but significant
oversight.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Civil Code section 3146 as follows:

83146

After the filing of the complaint in the proper court, the plaintiff may record in the office of
the county recorder of the county, or of the several counties in which the property is
situated, a notice of the pendency of such proceedings, as provided in Section 469 405.20 of
the Code of Civil Procedure. Only from the time of recording such notice shall a purchaser
or encumbrancer of the property affected thereby be deemed to have constructive notice of
the pendency of the action, and in that event only of its pendency against parties designated
by their real names.

cONOOT A~ WN B

(Proposed new language underlined, language to be deleted stricken)

PROPONENT: Bar Association of Northern San Diego County
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STATEMENT OF REASONS

Existing Law: Current Civil Code section 3146, which became operative in 1971, authorizes a
mechanic’s lien claimant to record a Notice of Pending Action upon commencement of an action
to perfect the lien, but refers to Code of Civil Procedure section 409 as providing the procedural
basis for such a recording. In 1992, the Legislature revised what used to be known as the “lis
pendens” procedures by repealing Code of Civil Procedure sections 409, et seq., and replacing
them with Title 4.5 of the Code of Civil Procedure, now numbered sections 405, et seq..

This Resolution: Would amend Civil Code Section 3146 to refer to the current law regarding
Notices of Pending Action, most particularly, Code of Civil Procedure section 405.20, the
section that replaced former Code of Civil Procedure section 409.

The Problem: It appears that when the new statutory scheme for Notice of Pending Action, Code
of Civil Procedure sections 405, et seq., was enacted, the Legislature did not notice that the
Mechanic’s Lien law, particularly section 3146, contained a reference to the prior law, hence it
did not update that section as well. Although County Recorders apparently still accept Notice of
Pending Actions in Mechanic’s Lien cases, section 3146 should be amended for consistency.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: K. Martin White, 2777 Jefferson Street, Suite 100,
Carlsbad, CA 92008 (760) 434-6787, marnew@sbcglobal.net

RESPONSIBLE FLOOR DELEGATE: K. Martin White
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RESOLUTION 04-06-06

DIGEST
Enforcement of Judgments: Estranged Spouse’s Entitlement to Homestead Exemption

Amends Code of Civil Procedure section 704.710 to allow a judgment debtor to retain a
homestead exemption if the debtor’s separated or former spouse continues to live in the
residence.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure §704.710 to read as follows:

OCoOoO~NO UL WDN PP

8 704.710.
As used in this article:

(a) Dwelling™ means a place where a person resides and may include but is not
limited to the following:

(1) A house together with the outbuildings and the land upon which they are situated.

(2) A mobilehome together with the outbuildings and the land upon which they are
situated.

(3) A boat or other waterborne vessel.

(4) A condominium, as defined in Section 783 of the Civil Code.

(5) A planned development, as defined in Section 11003 of the Business and
Professions Code.

(6) A stock cooperative, as defined in Section 11003.2 of the Business and
Professions Code.

(7) A community apartment project, as defined in Section 11004 of the Business and
Professions Code.

(b) "Family unit" means any of the following:

(1) The judgment debtor and the judgment debtor's spouse if the spouses reside
together in the homestead.

(2) The judgment debtor and at least one of the following persons who the judgment
debtor cares for or maintains in the homestead:

(A) The minor child or minor grandchild of the judgment debtor or the judgment
debtor’s spouse or the minor child or grandchild of a deceased spouse or former spouse.

(B) The minor brother or sister of the judgment debtor or judgment debtor's spouse
or the minor child of a deceased brother or sister of either spouse.

(C) The father, mother, grandfather, or grandmother of the judgment debtor or the
judgment debtor's spouse or the father, mother, grandfather, or grandmother of a deceased
spouse.

(D) An unmarried relative described in this paragraph who has attained the age of
majority and is unable to take care of or support himself or herself.

(3) The judgment debtor's spouse and at least one of the persons listed in paragraph
(2) who the judgment debtor's spouse cares for or maintains in the homestead.
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(c) "Homestead" means the principal dwelling (1) in which the judgment debtor or
the judgment debtor's spouse resided on the date the judgment creditor's lien attached to the
dwelling, and (2) in which the judgment debtor or the judgment debtor's spouse resided
continuously thereafter until the date of the court determination that the dwelling is a
homestead. Where exempt proceeds from the sale or damage or destruction of a homestead
are used toward the acquisition of a dwelling within the six-month period provided by
Section 704.720, "homestead" also means the dwelling so acquired if it is the principal
dwelling in which the judgment debtor or the judgment debtor's spouse resided continuously
from the date of acquisition until the date of the court determination that the dwelling is a
homestead, whether or not an abstract or certified copy of a judgment was recorded to create
a judgment lien before the dwelling was acquired.

(d) "Spouse™ does not include a married person following entry of a judgment
decreeing legal separation of the parties, unless such married persons reside together in the
same dwelling.

(e) Notwithstanding any other provision of this section, a judgment debtor does not
lose his or her entitlement to an exemption under this Article as a result of not physically
living in the subject dwelling so long as the judgment debtor’s separated or former spouse
continues to reside in or exercise control over possession of the dwelling. Unless otherwise
extended by court order, the application of this subsection is terminated by entry of a
judgment or legally enforceable agreement dividing the community property of the parties.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS

Existing Law: In order to obtain the benefits of the “automatic homestead,” Section 704.710(c)
requires a judgment debtor to live in a dwelling on the date a creditor’s lien attaches and
continuously thereafter until a court determines the that the dwelling is a homestead. Courts also
consider a bankruptcy filing to be the equivalent of a creditor’s lien attaching to a property.

This Resolution: Would amend Section 704.710 by adding subsection (e) which would provide

that a judgment debtor does not lose his or her entitlement to an exemption under this Article so
long as the judgment debtor’s separated or former spouse continues to reside in the property.
Unless otherwise ordered by a court, this extension of the law would terminate upon division of
community property.

The Problem: In most cases where spouses separate or are in the process of obtaining a divorce,
one spouse vacates the family residence and the other spouse continues to occupy the property.
Under subsection (d) of this statute, however, the “out-spouse” loses his or her entitlement to an
exemption under this Article upon entry of a judgment of legal separation because they are no
longer physically living in the dwelling. In many cases, the division of community property does
not occur until well after entry of the judgment decreeing legal separation or dissolution of the
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marriage. It is unfair to the spouse that is not residing in the property to have their homestead
rights terminated even though they continue to have a community property ownership interest in
the dwelling. This result is particularly unfair where the judgment debtor has vacated the
property in order to avoid physical abuse.

IMPACT STATEMENT
This proposal does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: D. Edward Hays, Rus, Miliband & Smith, A

Professional Corporation, 2600 Michelson Drive, Suite 700, Irvine, California 92612.
Telephone: (949) 752-7100; Facsimile (949) 252-1514. E-mail: ehays@rusmiliband.com

RESPONSIBLE FLOOR DELEGATE: D. Edward Hays
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RESOLUTION 04-07-06

DIGEST

Condominium Conversions: Notices to Tenants

Repeals Government Code sections 66452.9 and 66459 and amends Government Code sections
66427.1, 66541.3, 66452.5 and 66452.8 to provide sequential notices to tenants.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution repeals Government Code sections 66452.9 and 66459 and amends Government
Code sections 66427.1, 66541.3, 66452.5 and 66452.8 to provide sequential notices to tenants.
This resolution should be approved in principle because it provides a clearer series of notices to
tenants during the process of condominium conversions.

These notices would be at prescribed times, rather than allowing all notices to be given at one
time in advance. The resolution also sets forth tenants’ rights whose apartments are the subject
of a condominium conversion. The proposed changes would eliminate tenants’ confusion and
misunderstanding of their rights. The proposed changes also require compliance with these
notice provisions as a prerequisite to conversion approval, thereby ensuring that the notices were
in fact given in the manner provided in the statutes.

Some drafting suggestions to make the proposed text of the statute stronger are: (a) certain notice
provisions which would say “at least x days prior” should be modified to preclude telescoping
those notices, (b) certain of the longer sections could be broken up, and (c) discrepancies in the
numbering of the subdivisions in proposed amended section 66427.1 should be reconciled.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to repeal California Government Code sections 66452.9 and 66459, and
amend sections 66427.1, 66451.3, 66452.3, 66452.5 and 66452.8 as follows:

§ 66427.1:

A series of notices must be served on tenants by the subdivider or the local agency,
as described herein, during each stage of the processing of an application for the approval a
final map for a subdivision to be created from the conversion of residential real property into
a condominium project, a community apartment project, or a stock cooperative project. The
legislative body shaII not approve a final map for the creatlon of an aforementloned a
subdivision 3 ,
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it finds all of the following:
(a) The local agency has provided each subdivider and on each tenant of the subject
property with the following:

'F I ) - 'A' I - | I I I - 4 F - i | .Il

(1) Notice of Public Hearings/Meetings Regarding Conversion. At least ten days

prior to a public hearing or meeting on a tentative map for a subdivision to be created from
the conversion of residential real property into a condominium project, a community
apartment project, or a stock cooperative project, each subdivider and each tenant of the
subject property must receive a written notice that specifies the hearing/meeting date and
location and informs the subdivider and each tenant of the subject property of his, her or its
right to appear and speak at the hearing/meeting. This notice must be sent by mail and must
comply with the legal requirements for service by mail and a notice of the hearing/meeting
must be published and posted at the hearing/meeting site, in accordance with sections
66451.3.

(A) For the purpose of this Section, public hearings/meetings include the meetings of
the planning commission and any meetings of other bodies which are not necessarily
considered legislative bodies and therefore do not fall under the normal requirements of a
“public hearing,” so long as those bodes contribute to the contemplation of the conversion
process, if either tenants or subdividers’ are allowed to attend.

(2) Copy of all Reports/Recommendations Regarding Conversion. Any report or
recommendation on a tentative map by the staff of the local agency to the advisory agency
or legislative body shall be in writing and a copy thereof served on the subdivider and on
each tenant of the subject property, in the case of a proposed conversion of residential real
property to a condominium project, community apartment project, or stock cooperative
project, at least three days prior to any hearing, meeting or action on such map by such
advisory agency or legislative body, in accordance with section 66427.1(a)(1)(A), as
provided by Section 66452.3. Pursuant to Section 66451.2, fees may be collected from the
subdivider for expenses incurred under this section.

(3) Notice of Appeal Hearings/Meetings Regarding Conversions. Each subdivider
and each tenant of the subject property will be given at least three days’ prior written notice of
the date, time and place of a hearing or meeting held to consider an appeal from an action of any
advisory agency, planning commission, legislative body or decision maker regarding the
tentative map of a proposed conversion of residential real property to a condominium project,
community apartment project, or stock cooperative project, as provided in Section 66452.5(e).
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Such notice shall also advise tenants and subdividers of their right to appear and be heard. This
notice must be sent in accordance with Section 66451.3.

(4) Notice of Any Action Taken Regarding Conversions. Each subdivider and each
tenant of the subject property will be notified in writing of any action taken on the
conversion of the subject property, by any advisory agency, planning commission,
legislative body or decision maker regarding the conversion process, within three days of
such action being taken. This notice must be sent by mail and must comply with the legal
requirements for service by mail.

I F F. I F | i | & - l

(b) The subdivider has provided all tenants with the following:

(1) Notice of Intent to Convert And Tenants’ Rights in Conversion Process. At least
sixty (60) days prior to the filing of the tentative map for the conversion of residential real
property into a condominium project, a community apartment project, or a stock cooperative
project, the subdividers must give written notification of such intent to all tenants. Written
information must accompany the notice, describing what steps and actions the subdivider and
others, including municipal agencies, will or must take in order for the building/parcel to be
converted. The notice must outline how tenants will be involved and informed at each step in
the process and what rights the tenant has, whether mandated by state or local government or
whether provided voluntarily by the subdivider. The notice must include the date on which the
subdivider will most likely file for the tentative map or tentative parcel map with the local
agency as well as the approximate date on which the subdivider expects the final subdivision
public report, if any, to be issued. This notice must be printed in at least 14-point bold print,
sent by mail and must comply with the legal requirements for service by mail. This notice shall
be provided in the following form:

TO THE OCCUPANT(S) OF

(ADDRESS)

THE OWNER(S) OF THIS BUILDING, AT (ADDRESS), PLAN(S) TO FILE AN
APPLICATION FOR A (TENTATIVE MAP OR TENTATIVE PARCEL MAP) WITH
THE (CITY OR COUNTY) TO CONVERT THIS BUILDING TO A (CONDOMINIUM,
COMMUNITY APARTMENT OR STOCK COOPERATIVE PROJECT). YOU SHALL
BE GIVEN NOTICE OF EACH MEETING AND HEARING REGARDING THE
PROSPECTIVE CONVERSION AND YOU HAVE THE RIGHT TO APPEAR AND BE
HEARD AT ANY SUCH MEETING OR HEARING. IN ADDITION, THE OWNER OF
THIS BUILDING WILL MOST LIKELY FILE THE TENTATIVE MAP OR TENTATIVE
PARCEL MAP BY (DATE) AND THE APPROXIMATE DATE ON WHICH THE
OWNER EXPECTS THE FINAL SUBDIVISION PUBLIC REPORT TO BE ISSUED IS
(DATE) BY THE CALIFORNIA DEPARTMENT OF REAL ESTATE. THIS DATE IS
IMPORTANT BECAUSE AS A TENANT YOU HAVE THE EXCLUSIVE RIGHT TO
PURCHASE YOUR UNIT FOR NINETY (90) DAYS FROM THE ISSUANCE OF THIS
REPORT. AS TENANT YOUR TENANCY SHALL NOT BE TERMINATED FOR AT
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LEAST 180 DAYS FROM THE ISSUANCE OF THE FINAL SUBDIVISION PUBLIC
REPORT OR, IF ONE IS NOT ISSUED, FROM THE START OF SUBDIVIDER'S SALES
PROGRAM. ENCLOSED PLEASE FIND SOME GENERAL INFORMATION ABOUT
THE CONVERSION PROCESS, INFORMATION ABOUT FINANCING OPTIONS FOR
YOU TO CONSIDER REGARDING THE PURCHASE OF YOUR UNIT,
INFORMATION OUTLINING THE RIGHTS AFFORDED TO YOU UNDER STATE
LAW AND LOCAL ORDINANCE AND INFORMATION ABOUT HOW THE
SUBDIVIDER INTENDS ON ASSISTING ALL TENANTS WITH RELOCATION, IF
RELOCATION IS REASONABLY NECESSARY AND MANDATED BY STATE LAW
OR LOCAL ORDINANCE.

(SIGNATURE OF OWNER OR OWNER'S AGENT)

(DATE)

| RECEIVED THIS NOTICE ON (DATE).

(SIGNATURE OF TENANT)

(A) Accompanying this notice shall be a notice of the tenant rights and the Subdivider’s
Preliminary Tenant Assistance Program.

(i) Notice of Tenant’s Rights. This notice shall include the following
information/notifications:

a) Right to Terminate Lease Without Penalty. After receipt of this notice, each tenant
will be entitled to terminate his or her lease or rental agreement without any penalty upon
notifying the subdivider in writing, thirty (30) days in advance of such termination; provided,
however, this requirement shall cease upon notice to the tenant of the abandonment of
subdivider’s efforts to convert the building, assuming the tenant has not already provided said
notice.

b) Rent Protection. No tenant’s rent will be increased from the date of issuance of this
notice until at least twelve (12) months after the date the subdivider files the tentative map or
tentative parcel map with the local agency; provided, however, this requirement shall cease
upon abandonment of subdivider’s efforts to convert the building.

c) Interior Construction Waiting Period. No remodeling of the interior of tenant-
occupied units shall begin until at least thirty (30) days after issuance of the final subdivision
public report or, if one is not issued, at least thirty (30) days after the start of subdivider’s sales
program.

d) Notification of the Public Report or Subdivider’s Sales Program. All tenants will be
notified of the California Department of Real Estate’s issuance of the final subdivision public
report, or if one is not issued, of the start of the subdivider’s sales program, within ten (10) days
of the issuance of the public report, or if one is not issued, from the start of the subdivider’s
sales program, and if a report is issued, the report shall be made available to any tenant whom
requests a copy, within three (3) days of such written request.

04-07-4




143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187

e) Tenant’s Right of First Refusal. Each tenant shall have an exclusive right to contract
for the purchase of his or her unit, or, at the tenant’s option, any other available unit in the
building, upon the same or more favorable terms and conditions that such units will be initially
offered to the general public. Such right shall run for at least ninety (90) days from the
notification of the California Department of Real Estate’s issuance of the final subdivision
public report, or if one is not issued, from the notification of the start of the subdivider’s sales
program.

f) 180 Day Right of Occupancy. Each tenant shall have a right of occupancy of at
least one-hundred and eighty (180) days from the notification of the issuance of the
California Department of Real Estate’s final subdivision public report or, if one is not
issued, from the notification of the start of subdivider’s sales program.

(ii) Subdivider’s Preliminary Tenant Assistance Program. This shall include the
following information/notifications:

a) Efforts to Minimize Tenant Displacement. Subdivider shall describe those
incentives and inducements that would increase the potential for, and ability of, tenants to
become owners of right to contract for the purchase of his or her unit, or, at the tenant’s
option, any other available unit in the building, upon the same or more favorable terms and
conditions that such units will be initially offered to the general public. Subdivider shall
also include actions and procedures to enable hard-to-relocate tenants, should they choose
not to purchase a unit in the subject property, to remain as tenants.

b) Tenant Relocation Assistance. Subdivider shall provide each tenant of the subject
property with information regarding all steps the subdivider will take to ensure the
successful relocation of each tenant in the event the conversion takes place and the tenant
chooses not to or is unable to purchase a unit, or remain a tenant.

(2) Notice to Prospective Tenants of Tentative Map. During the sixty (60) day period
preceding the filing of the tentative map for the conversion of residential real property into a
condominium project, a community apartment project, or a stock cooperative project, all
prospective tenants must receive written notification of the intention to convert the real property
before the prospective tenant pays any deposit, as required by Section 66452.8. The form and
contents of the notice shall be the same as described in Section 66452.8(b).

(3) Notice of Application for Department of Real Estate Public Report. Subdivider must
provide each tenant with written notification that an application for a Public Report has been
filed with the Department of Real Estate at least ten (10) days before the application is filed,
and a copy of the Report must be made available to the tenant upon request. Such notice shall
also state tenants shall be notified within ten (10) days of the issuance of and subdivider’s
receipt of the final subdivision public report and that copies will be available upon request; it
shall also state the subdivider’s estimate of when the California Department of Real Estate will
issue the report.

(4) Notice of Final Department of Real Estate Public Report. Each tenant shall be given
written notification within ten (10) days of subdivider’s receipt of the final subdivision public
report. If the conversion involves four or less units, in which case no public report is issued,
each tenant shall be given ten (10) days’ prior written notice of the start of subdivider’s sales
program. This notice shall explain the tenant’s ninety (90) day exclusive right to purchase has
begun, when it will end and clearly define the offer amount for the purchase of a unit within the
subject property.
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(5) 180 Day Right of Occupancy. Each tenant shall be given one-hunded and eighty
(180) days’ written notice of intention to convert prior to termination of tenancy due to the
conversion or proposed conversion of residential real property into a condominium project, a
community apartment project, or a stock cooperative project. No tenant shall have his or her
tenancy terminated prior to the completion or waiver of the tenant’s ninety (90) day right to
purchase a unit in the subject property.

(6) Tenant’s Right of First Refusal. Each tenant shall be given written notification of his
or her exclusive right to contract for the purchase of his or her unit or, at the tenant’s option, any
other available unit in the building upon the same or more favorable terms and conditions that
such units will be initially offered to the general public. Such right shall run for at least ninety
(90) days from the notification of issuance the final subdivision public report or, if one is not
issued, from the notification of the start of subdivider’s sales program. All tenants shall be
notified in writing of the issuance of said report and that his or her right to contract for the
purchase of his or her unit has begun, within ten (10) days of subdivider’s receipt of said report,
and the report shall be made available to any tenant whom requests a copy.

(7) Notice of Approval of Final Map. Each tenant must receive written notice of the
local agency’s approval of the final map for the conversion of residential real property into a
condominium project, a community apartment project, or a stock cooperative project, within
ten (10) days of the approval by the local agency.

(8) Notice to Tenants & Municipal Agency of Final Tenant Assistance Program. If the
tentative map or tentative parcel map is approved, subdivider shall prepare a Final Tenant
Assistance Program that conforms with any conditions of approval relating to the tenant
assistance program, which the local agency placed on the program. Within three (3) days of
receiving such approval, subdivider shall distribute a copy of the Final Tenant Assistance
Program to each tenant and the local agency. The Final Tenant Assistance Program shall be
accompanied by a written notice advising tenants of the action of the local agency and
informing tenants of his or her right to appeal the decision, within (fifteen) 15 days of the date
of the decision.

(9) Notice to Prospective Tenants That Conversion Has Been Approved. If a final map
has been approved for a condominium project, community apartment project, or stock
cooperative project, and the subdivider or subsequent owner of the project rents a dwelling in
that project, he or she or such entity shall, prior to offering the separate interest for sale to the
general public, deliver the notice provided in Section 66459, prior to the execution of the rental

agreement.

(c)_Penalties for Non-compliance With This Section.

(1) Effect of Failure to Give Any Notice Required by State Law or Local Ordinance to
Current and/or Prospective Tenants. The local agency must deny approval of any conversion
when the subdivider fails to give a notice to any current and/or prospective tenant. In addition,
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the tenant who was entitled to the notice, and who does not purchase a unit, can recover
damages from the subdivider in a sum equal to actual expenses incurred to move from the
subject property (not to exceed $2,000), the first month’s rent actually paid on a new rental unit
(not to exceed $2,000), reasonable legal expenses and any other reasonable sums, imposed on
the subdivider because of the termination of the tenancies in the conversion project as provided
by local ordinance.

(2) Effect When Subdivider Misrepresents Tenant Approval. An application for a
condominium conversion cannot be deemed approved by operation of law where the tenant
approvals required by the local ordinance were obtained by misrepresentation and coercion.
Where conversion results in approval because of such misrepresentation, if the tenant does not
purchase a unit, they can recover damages from the subdivider in a sum equal to actual
expenses incurred to move from the subject property (not to exceed $2,000), the first month’s
rent actually paid on a new rental unit (not to exceed $2,000), reasonable legal expenses and
any other reasonable sums, imposed on the subdivider because of the termination of the
tenancies in the conversion project as provided by local ordinance.

Fight-

{e) (d) This section shall not diminish, limit or expand, other than as provided herein,
the authority of any city, county, or city and county to approve or disapprove condominium
projects.

§ 66451.3:

(a) Unless otherwise provided by this division, notice of a hearing held pursuant to
this division shall be given pursuant to Sections 65090 and 65091.

(b) If the proposed subdivision is a conversion of residential real property to a
condominium project, community apartment project, or stock cooperative project, the notice
shall also be given by the local agency by United States mail to each subdivider and on each
tenant of the subject property of the subject property, and shall also include notification of
the tenant’s and subdivider’s rights to appear and be heard. The requirements of this
subdivision may be satisfied by service of the notice in compliance with the requirements
for service of legal process by mail. Said notice must be published and posted at the site
where the proposed subdivision will be heard by the local agency and comply with Sections
65090 and 65091.

(c) Pursuant to Section 66451.2, fees may be collected from the subdivider for
expenses incurred under this section.

(d) Any interested person may appear at the hearing and shall be heard.

8§ 66452.3:
Any report or recommendation on a tentative map by the staff of the local agency to
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the advisory agency or legislative body shall be in writing and a copy thereof served on the
subdivider and on each tenant of the subject property, in the case of a proposed conversion
of residential real property to a condominium project, community apartment project, or
stock cooperative project, at least three days prior to any hearing, meeting by an advisory
agency or action on such map by such advisory agency or legislative body. Pursuant to
Section 66451.2, fees may be collected from the subdivider for expenses incurred under this
section.

8§ 66452.5:

() The subdivider, or any tenant of the subject property, in the case of a proposed
conversion of residential real property to a condominium project, community apartment
project, or stock cooperative project, may appeal from any action of the advisory agency
with respect to a tentative map to the appeal board established by local ordinance or, if none,
to the legislative body.

The appeal shall be filed with the clerk of the appeal board, or if there is none, with
the clerk of the legislative body within 10 days after the action of the advisory agency from
which the appeal is being taken.

Upon the filing of an appeal, the appeal board or legislative body shall set the matter
for hearing. The hearing shall be held within 30 days after the date of filing the appeal.
Within 10 days following the conclusion of the hearing, the appeal board or legislative body
shall render its decision on the appeal.

(b) The subdivider, any tenant of the subject property, in the case of a conversion of
residential real property to a condominium project, community apartment project, or stock
cooperative project, or the advisory agency may appeal from the action of the appeal board
to the legislative body. The appeal shall be filed in writing with the clerk of the legislative
body within 10 days after the action of the appeal board from which the appeal is being
taken.

After the filing of an appeal, the legislative body shall set the matter for hearing. The
hearing shall be held within 30 days after the date of a request therefor filed by the
subdivider or the appellant. Within 10 days following the conclusion of the hearing, the
legislative body shall render its decision on the appeal. The decision shall comply with the
provisions of Sections 66473, 66473.5, and 66474, and shall include any findings required
by those sections.

(c) If there is an appeal board and it fails to act upon an appeal within the time limit
specified in this chapter, the decision from which the appeal was taken shall be deemed
affirmed and an appeal therefrom may thereupon be taken to the legislative body as
provided in subdivision (b) of this section. If no further appeal is taken, the tentative map,
insofar as it complies with applicable requirements of this division and local ordinance, shall
be deemed approved or conditionally approved as last approved or conditionally approved
by the advisory agency, and it shall be the duty of the clerk of the legislative body to certify
or state that approval, or if the advisory agency is one which is not authorized by local
ordinance to approve, conditionally approve, or disapprove the tentative map, the advisory
agency shall submit its report to the legislative body as if no appeal had been taken.

If the legislative body fails to act upon an appeal within the time limit specified in
this chapter, the tentative map, insofar as it complies with applicable requirements of this
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division and local ordinance, shall be deemed to be approved or conditionally approved as
last approved or conditionally approved, and it shall be the duty of the clerk of the
legislative body to certify or state that approval.

(d) Any interested person adversely affected by a decision of the advisory agency or
appeal board may file an appeal with the governing body concerning any decision of the
advisory agency or appeal board. The appeal shall be filed with the clerk of the governing
body within 10 days after the action of the advisory agency or appeal board which is the
subject of the appeal. Upon the filing of the appeal, the governing body shall set the matter
for hearing. The hearing shall be held within 30 days after the filing of the appeal. The
hearing may be a public hearing for which notice shall be given in the time and manner
provided.

Upon conclusion of the hearing, the governing body shall, within 10 days, declare its
findings based upon the testimony and documents produced before it or before the advisory
board or the appeal board. It may sustain, modify, reject, or overrule any recommendations
or rulings of the advisory board or the appeal board and may make any findings which are
not inconsistent with the provisions of this chapter or local ordinance adopted pursuant to
this chapter.

(e) Notices ef-each-hearing provided for in this section shall be sent by United States
mail to the subdivider and each tenant of the subject property, in the case of a conversion of
residential real property to a condominium project, community apartment project, or stock
cooperative project, at least three days prior to theany hearing, meeting or action pertaining
to conversion of the subject property. The notice requirement of this subdivision shall be
deemed satisfied if the notice complies with the legal requirements for service by mail.
Pursuant to Section 66451.2, fees may be collected from the subdivider or from persons
appealing or filing an appeal for expenses incurred under this section.

8§ 66452.8:

(a) Commencing at a date not less than 60 days prior to the filing of a tentative map
pursuant to Section 66452, the subdivider or his or her agent shall give notice of such filing,
in the form outlined in subdivision (b), to each person applying after such date for rental of a
unit of the subject property immediately prior to the acceptance of any rent or deposit from
the prospective tenant by the subdivider.

(b) The notice shall be as follows:

“To the prospective occupant(s) of

(address)

The owner(s) of this building, at (address), has filed or plans to file a tentative map with the
(city, county, or city and county) to convert this building to a (condominium, community
apartment, or stock cooperative project). No units may be sold in this building unless the
conversion is approved by the (city, county, or city and county) and until after a public report is
issued by the Department of Real Estate. If you become a tenant of this building, you shall be
given notice of each hearing for which notice is required pursuant to Sections 66427.1, 66451.3
and 66452.5 of the Government Code, and you have the right to appear and the right to be heard
at any such hearing_or meeting.
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(signature of owner or owner's agent)

(dated)l have received this notice on
. (date)
(prospective tenant’s signature)”

(c) Failure by a subdivider or his or her agent to give the notice required in subdivision
(a) shall ret-be grounds to deny the conversion. However, if the subdivider or his or her agent
fails to give notice pursuant to this section, he or she shall be entitled to re-apply with the local
agency within thirty (30) days of such denial, unless a longer period proscribed by local
ordinance. Additionally, failure to give the notice required in subdivision (a) shall result in the
responsibility of subdivider to pay to each prospective tenant who becomes a tenant and who
was entitled to such notice, and who does not purchase his or her unit pursuant to subdivision
{b)-of Section 66427.1, an amount equal to the sum of the following:

(1) Actual moving expenses incurred when moving from the subject property, but not to
exceed five-hundred two-thousand dollars ($5602,000).

(2) The first month's rent on the tenant's new rental unit, if any, immediately after
moving from the subject property, but not to exceed five-hundred two-thousand dollars
($5662,000).

§ 66452.9:
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(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: In California, many residential tenants experience displacement due to the
conversions of their apartments to condominiums. Accordingly, state law mandates that tenants be
given certain notifications when owners seek to convert and sell their property. State law was
enacted to provide tenants with certain rights and notification of those rights, but poor drafting has
left the law ambiguous. For example, the statute guarantees that tenants will be notified at various
stages of the process (60 days before a developer applies, 180 days before termination of tenancy,
etc.). The statute also guarantees tenants a 90-day exclusive right to purchase their converted unit
and so forth. Although these guarantees sound great, they are problematic on many levels. In
reality, there is no reference to the sequence for the various notices, which means that developers
generally give all notices at once, possibly prior to the application process, which can be more than a
year from the date of any actual construction or sales program. Second, although tenants have
certain rights under the statute, such as the exclusive right to contract for the purchase of their unit
for at least 90 days prior to it being offered to the public, many tenants never know when this right
(or rights like it) begins or even that they have such a right.

The Resolution: Clarifying the law would assist tenants in understanding their rights, municipalities
in following the law, and developers in minimizing their legal expenses and possibly in locating
purchasers.

The Problem: The fact that tenants often do not know their rights under the statute hurts developers
and municipalities alike. For example, if tenants understood their exclusive right to purchase
coupled with various state and federal assistance programs for first time buyers, they might purchase
their unit, which would alleviate their displacement and the developers need to locate buyers.

IMPACT STATEMENT

This resolution does not impact any other statute, law or rule.

AUTHOR AND/OR PERMANENT CONTACT: James D. Snyder, Esq., Heggeness & Sweet, 7071
Convoy Court, Suite 200, San Diego, CA 92111-1023, Phone: 858-874-2435, Fax: 858-874-2115,

james.snyder@heggenessandsweet.com.

RESPONSIBLE FLOOR DELEGATE: James D. Snyder
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RESOLUTION 4-08-06

DIGEST

Condemnation: Allowing Owners To Redevelop Their Property

Adds California Health & Safety Code section 33394.5 to allow owners to have preference in
redevelopment of their existing properties.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons

This resolution adds California Health & Safety Code section 33394.5 to allow owners to have
preference in redevelopment of their existing properties. This resolution should be approved in
principle because it provides a mechanism pursuant to which a cooperating property owner may
exercise his/her/its opportunity to redevelop otherwise blighted property in conformity with an
existing redevelopment plan.

The statute provides a remedy to a property owner who is willing and able to cooperate in the
redevelopment of his/her/its property, but who has been denied the opportunity to do so to the
advantage of others. The statute will require the Redevelopment Agency to give actual notice to
the property owner of the redevelopment plan and a sixty day period within which to provide
plans in compliance with the redevelopment plan and demonstrate the means to accomplish those
plans. Failing that, the owner may bring an action to avoid the efforts of the Redevelopment
Agency.

This proposal injects an element of fairness in the redevelopment process that is presently
lacking.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add California Health & Safety Code section 33394.5 to read as
follows:

§ 33394.5

The Redevelopment Agency may not adopt a Resolution of Necessity until it has
been presented with substantial evidence that the owner will not or cannot develop his or her
parcel in compliance with the relevant development plan. Such evidence must consist of
evidence that (1) the owner was actually notified by the Agency of the Agency’s desire to
redevelop the subject parcel, including notification of the redevelopment required by the
plan; (2) the owner, at no time thereafter, but no later than sixty days prior to the Agency
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hearing on the Resolution of Necessity, provided the Agency with redevelopment plans
compliant with the relevant redevelopment plan; and (3) the owner failed to provide to the
Agency, upon the Agency’s request but no later than sixty days prior to the Agency hearing
on the Resolution of Necessity, evidence that he or she possessed the wherewithal to
develop the property in a manner consistent with the redevelopment plan submitted to the
Agency.

Should the Redevelopment Agency adopt a Resolution of Necessity without having
been provided with the information described above, that vote shall be voidable by a court
of competent jurisdiction upon presentation of evidence that the owner satisfied the
elements outlined above.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

Existing Law: Under existing law, a municipality may condemn property, even if the owner is
ready, willing, and able to remove any and all blight attributable to that property in compliance
with the local redevelopment plan.

Resolution: This resolution strengthens individual property rights by providing “teeth” to
require cities to permit long-time property owners who are willing to cooperate in redevelopment
to redevelop their own property.

The Problem: Under current law, a property owner may be ignored in his or her efforts to
redevelop his or her land in favor of neighbors or non-owners. While the statutes technically
require that current owners be given preference, there is no enforcement mechanism to ensure
that the owners do receive preference. This legal requirement is therefore ignored and “good”
owners are punished.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Karen R. Frostrom, Thorsnes Bartolotta
McGuire, 2550 Fifth Avenue, Suite 1100, San Diego, California 92103, 619-236-9363,
frostrom@tbmlawyers.com

RESPONSIBLE FLOOR DELEGATE: Karen R. Frostrom
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RESOLUTION 4-09-06

DIGEST

Hazardous Substance Cleanup: Notice To Owner

Amends Health & Safety Code section 33459.1 to require notice of suspected contaminants prior
to development of a remediation plan.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons

This resolution amends Health & Safety Code section 33459.1 to require notice of suspected
contaminants prior to development of a remediation plan. This resolution should be disapproved
because it does not identify an existing problem that requires a change in law and fails to take
into account other statutes with which this proposal may be inconsistent.

The California Environment Quality Act (CEQA, California Resources Code 8821000, et seq.,)
among other statutes, identifies property owners as potentially responsible parties for the clean-
up of contaminants. When a remediation plan is required, the property owner is generally aware
that something on its property requires remediation. There is no mystery in most cases. For
there to be a legally enforceable order by a regional or state board with regulatory authority over
a landowner, that order must enumerate the causes of harm, the types of harm and potential risks
and burdens associated with the harm.

This proposed amendment to the Health and Safety Code appears to be unnecessary and may
cause confusion with other statutes, including CEQA and other environmental contamination
codes.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Health & Safety Code section 33459.1 to read as follows:

§ 33459.1:

(@)(1) Anagency may take any actions that the agency determines are necessary and
that are consistent with other state and federal laws to remedy or remove a release of
hazardous substances on, under, or from property within a project area, whether the agency
owns that property or not, subject to the conditions specified in subdivision (b). Unless an
administering agency has been designated under Section 25262, the agency shall submit for
approval a cleanup or remedial action plan and request cleanup guidelines from the
department or the California regional water quality control board before taking action to
remove, correct, clean up, or abate remedy-erremove a release. The department or the
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California regional water quality control board shall respond to the agency’s request to
provide cleanup guidelines within a reasonable period of time. The agency shall thereafter
implement submit-for-appreval a cleanup or remedial action plan approved by te-the
department or the California regional water quality control board before taking action to
remove, correct, clean up, or abate remedy-erremove a release. The department or the
California regional water quality control board shall respond to the agency’s request for
approval of a cleanup or remedial action plan within a reasonable period of time.

(2) The agency shall provide the department and local health and building
departments, the California regional water quality control board, with notification of any
cleanup activity pursuant to this section at least 30 days before the commencement of the
activity. If an action taken by an agency or a responsible party to remedy or remove a
release of a hazardous substance does not meet, or is not consistent with, a remedial action
plan or cleanup plan approved by the department or the California regional water quality
control board, the department or the California regional water quality control board that
approved the cleanup or remedial action plan may require the agency to take, or cause the
taking of, additional action to remedy or remove the release, as provided by applicable law.
If an administering agency for the site has been designated under Section 25262, any
requirement for additional action may be imposed only as provided in Sections 25263 and
25265. If methane or landfill gas is present, the agency shall obtain written approval from
the California Integrated Waste Management Board prior to taking that action.

(b) Except as provided in subdivision (c), an agency may take the actions specified
in subdivision (a) only under one of the following conditions:

(1) There is no responsible party for the release identified by the agency.

(b)(2) A party determined by the agency to be a responsible party for the release has
been notified by the agency (such notice to include the type(s) of hazardous substance(s) the
agency knows or suspects to be at the property at the time the agency issues the notices), or
has received adequate notice from the department, a California regional water quality
control board, the Environmental Protection Agency, or other governmental agency with
relevant authority and has been given 60 days to respond and to proposed a remedial action
plan and schedule, and the responsible party has not agreed within an additional 60 days to
implement a plan and schedule to remedy or remove the release that is acceptable to the
agency and that has been found by the agency to be consistent, to the maximum extent
possible, with the priorities, guidelines, criteria, and regulations contained in the National
Contingency Plan and published pursuant to Section 9605 of Title 42 of the United States
Code for similar releases, situations, or events.

(3) The party determined by the agency to be the responsible party for the hazardous
substance release entered into an agreement with the agency to prepare a remedial action
plan for approval by the department, the California regional water quality control board, or
the appropriate local agency and to implement the remedial action plan in accordance with
an agreed schedule, but failed to prepare the remedial action plan, failed to implement the
remedial action plan in accordance with the agreed schedule, or otherwise failed to carry out
the remedial action in an appropriate and timely manner. Any action taken by the agency
pursuant to this paragraph shall be consistent with any agreement between the agency and
the responsible party and with the requirements of the state or local agency that approved or
will approve the remedial action plan and is overseeing or will oversee the preparation and
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implementation of the remedial action plan.

(c) Subdivision (b) does not apply to either of the following agencies:

(1) An agency taking actions to investigate or conduct feasibility studies concerning
a release.

(2) An agency taking the actions specified in subdivision (a) if the agency
determines that conditions require immediate action.

(d) An agency may designate a local agency in lieu of the department or the
California regional water quality control board to review and approve a cleanup or remedial
action plan and to oversee the remediation or removal of hazardous substances from a
specific hazardous substance release site in accordance with the following conditions:

(1) The local agency may be so designated if it is designated as the administering
agency under Section 25262. In that event, the local agency, as the administering agency,
shall conduct the oversight of the remedial action in accordance with Chapter 6.65
(commencing with Section 25260) and all provisions of that chapter shall apply to the
remedial action.

(2) The local agency may be so designated if cleanup guidelines were requested from
a California regional water quality control board, and the site is an underground storage tank
site subject to Chapter 6.7 (commencing with Section 25280) of Division 20, the local
agency has been certified as a certified unified program agency pursuant to Section 25404.1,
the State Water Resources Control Board has entered into an agreement with the local
agency for oversight of those sites pursuant to Section 25297.1, the local agency determines
that the site is within the guidelines and protocols established in, and pursuant to, that
agreement, and the local agency consents to the designation.

(3) A local agency may not consent to the designation by an agency unless the local
agency determines that it has adequate staff resources and the requisite technical expertise
and capabilities available to adequately supervise the remedial action.

(4)(A) Where a local agency has been designated pursuant to paragraph (2), the
department or a California regional water quality control board may require that a local
agency withdraw from the designation, after providing the agency with adequate notice, if
both of the following conditions are met:

(i) The department or a California regional water quality control board determines
that an agency's designation of a local agency was not consistent with paragraph (2), or
makes one of the findings specified in subdivision (d) of Section 101480.

(if) The department or a California regional water quality control board determines
that it has adequate staff resources and capabilities available to adequately supervise the
remedial action, and assumes that responsibility.

(B) Nothing in this paragraph prevents a California regional water quality control
board from taking any action pursuant to Division 7 (commencing with Section 13000) of
the Water Code.

(5) Where a local agency has been designated pursuant to paragraph (2), the local
agency may, after providing the agency with adequate notice, withdraw from its designation
after making one of the findings specified in subdivision (d) of Section 101480.

(e) To facilitate redevelopment planning, the agency may require the owner or
operator of any site within a project area to provide the agency with all existing
environmental information pertaining to the site, including the results of any Phase I or
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subsequent environmental assessment, as defined in Section 25200.14, any assessment
conducted pursuant to an order from, or agreement with, any federal, state or local agency,
and any other environmental assessment information, except that which is determined to be
privileged. The person requested to furnish the information shall be required only to furnish
that information as may be within their possession or control, including actual knowledge of
information within the possession or control of any other party. If environmental assessment
information is not available, the agency may require the owner of the property to conduct an
assessment in accordance with standard real estate practices for conducting phase | or phase
Il environmental assessments. [Subdivisions (b)(3), (c), (d), and (e) remain unchanged.]

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

The Problem: Existing law does not require that property owner be advised of the nature of the
contaminants suspected prior to requiring the owner to develop a remediation plan. Failure to
develop such a plan may subject the property owner to responsibility for all fees and costs
incurred by the government related to the property — even before any contaminant has been
identified.

Existing Law: As the Act is currently written, where the definition of “remedy” or “remove”
includes action to “assess, evaluate, [and] investigate”, one could possibly argue that clean up
standards need to be obtained before any action to investigate a property can occur. However, it
is generally impossible to obtain clean up standards without knowing what contaminants are at
issue. The purpose of an investigation is to determine the types and concentrations of
contaminants at a property so that clean up guidelines can be developed. Accordingly, this
amendment proposes to clarify that clean up guidelines are to be obtained when developing and
prior to implementing a clean up or remedial action plan, and clean up guidelines are not
necessary prior to performing simple investigations.

Resolution: This resolution clarifies that cleanup guidelines need only be sought when an
agency seeks to perform a cleanup or remedial action at a property and that cleanup guidelines
are not necessary when an agency only wishes to perform an investigation (as it is generally
impossible to obtain cleanup guidelines when the types and concentrations of hazardous
substances are unknown).

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHORI AND/OR PERMANENT CONTACT: Linda C. Beresford, Opper & Varco LLP,
225 Broadway, Suite 1900, San Diego, California 92101; 619-231-5858,
lindab@envirolawyer.com.
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RESOLUTION 5-01-06

DIGEST

Notary Public: Notice for Production of Line Iltem

Amends Government Code section 8206 requiring a notary public to respond within 15 days to a
request for a copy of a line item or acknowledge that no line item exists.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons

This resolution amends Government Code section 8206 requiring a notary public to respond
within 15 days to a request for a copy of a line item or acknowledge that no line item exists.

This resolution should be approved in principle because it creates an incentive for a notary public
to respond to a request from a member of the public for information it is under a duty to disclose
and specifies a reasonable time for such response.

At present, absent a disciplinary proceeding, a notary public who fails to respond, or fails to
respond within a reasonable time, to a request for information has little if any incentive to
provide the information that it is obligated to provide to a member of the public who attempts to
verify the authenticity of a signature notarized by the notary public. This resolution identifies
with clarity, 15 days, the time within which the notary must respond with the information or
acknowledge that no such line item exists. The resolution adds no substantial burden on the
duties of the notary public and provides a guideline and expectation for response to the
requesting party. Failure to respond within the time provided by the resolution provides to the
requesting member of the public an opportunity to initiate discipline without substantial delay.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Government Code section 8206, as follows:

1 88206

2 (a)(2) A notary public shall keep one active sequential journal at a time, of all

3 official acts performed as a notary public. The journal shall be kept in a locked and secured
4 area, under the direct and exclusive control of the notary. Failure to secure the journal shall
5  be cause for the Secretary of State to take administrative action against the commission held
6 by the notary public pursuant to Section 8214.1.

7 (2) The journal shall be in addition to and apart from any copies of notarized

8 documents that may be in the possession of the notary public and shall include all of the

9 following:

0 (A) Date, time, and type of each official act.
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(B) Character of every instrument sworn to, affirmed, acknowledged, or proved
before the notary.

(C) The signature of each person whose signature is being notarized.

(D) A statement as to whether the identity of a person making an acknowledgment or
taking an oath or affirmation was based on personal knowledge or satisfactory evidence. If
identity was established by satisfactory evidence pursuant to Section 1185 of the Civil Code,
then the journal shall contain the signature of the credible witness swearing or affirming to
the identity of the individual or the type of identifying document, the governmental agency
issuing the document, the serial or identifying number of the document, and the date of issue
or expiration of the document.

(E) If the identity of the person making the acknowledgment or taking the oath or
affirmation was established by the oaths or affirmations of two credible witnesses whose
identities are proven upon the presentation of satisfactory evidence, the type of identifying
documents, the identifying numbers of the documents and the dates of issuance or expiration
of the documents presented by the witnesses to establish their identity.

(F) The fee charged for the notarial service.

(G) If the document to be notarized is a deed, quitclaim deed, or deed of trust
affecting real property, the notary public shall require the party signing the document to
place his or her right thumbprint in the journal. If the right thumbprint is not available, then
the notary shall have the party use his or her left thumb, or any available finger and shall so
indicate in the journal. If the party signing the document is physically unable to provide a
thumbprint or fingerprint, the notary shall so indicate in the journal and shall also provide an
explanation of that physical condition. This paragraph shall not apply to a trustee's deed
resulting from a decree of foreclosure or a nonjudicial foreclosure pursuant to Section 2924
of the Civil Code, nor to a deed of reconveyance.

(b) If a sequential journal of official acts performed by a notary public is stolen, lost,
misplaced, destroyed, damaged, or otherwise rendered unusable as a record of notarial acts
and information, the notary public shall immediately notify the Secretary of State by
certified or registered mail. The notification shall include the period of the journal entries,
the notary public commission number, and the expiration date of the commission, and when
applicable, a photocopy of any police report that specifies the theft of the sequential journal
of official acts.

(c) Upon written request of any member of the public, which request shall include
the name of the parties, the type of document, and the month and year in which notarized,
the notary shall, within fifteen days from the mailing of such request, supply a photostatic
copy of the line item representing the requested transaction at a cost of not more than thirty
cents ($0.30) per page, or acknowledge in writing that no such line item exists.

(d) The journal of notarial acts of a notary public is the exclusive property of that
notary public, and shall not be surrendered to an employer upon termination of employment,
whether or not the employer paid for the journal, or at any other time. The notary public
shall not surrender the journal to any other person, except the county clerk, pursuant to
Section 8209, or to a peace officer, as defined in Sections 830.1, 830.2, and 830.3 of the
Penal Code, acting in his or her official capacity and within his or her authority, in response
to a criminal search warrant signed by a magistrate and served upon the notary public by the
peace officer. The notary public shall obtain a receipt for the journal, and shall notify the
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Secretary of State by certified mail within 10 days that the journal was relinquished to a
peace officer. The notification shall include the period of the journal entries, the
commission number of the notary public, the expiration date of the commission, and a
photocopy of the receipt. The notary public shall obtain a new sequential journal. If the
journal relinquished to a peace officer is returned to the notary public and a new journal has
been obtained, the notary public shall make no new entries in the returned journal. A notary
public who is an employee shall permit inspection and copying of journal transactions by a
duly designated auditor or agent of the notary public's employer, provided that the
inspection and copying is done in the presence of the notary public and the transactions are
directly associated with the business purposes of the employer. The notary public, upon the
request of the employer, shall regularly provide copies of all transactions that are directly
associated with the business purposes of the employer, but shall not be required to provide
copies of any transaction that is unrelated to the employer's business. Confidentiality and
safekeeping of any copies of the journal provided to the employer shall be the responsibility
of that employer.

(e) The notary public shall provide the journal for examination and copying in the
presence of the notary public upon receipt of a subpoena duces tecum or a court order, and
shall certify those copies if requested.

(Proposed new language underlined, language to be deleted stricken)

PROPONENT: Bar Association of Northern San Diego County

STATEMENT OF REASONS

Existing Law: Current Government Code section 8206, subdivision (c), requires that a Notary
Public provide a line item to the public upon request providing information regarding the

execution of the document in question. This section neither provides a time frame within which
the Notary Public must respond to the request, nor requires a response from the Notary Public in
the event such a line item does not exist.

This Resolution: Would amend Government Code Section 8206, subdivision (c) to require that
the Notary Public respond to the line item request within fifteen days, and to require that the
Notary Public advise the requesting person in writing if no such line item exists.

The Problem: The obvious point of the Government Code section 8206 requirement that Notary
Publics maintain books is to enable persons suspicious of the bona fides of a signature on a
document to have ready access to information as to its authenticity. Although failure to provide
information regarding such a line item is arguably grounds for discipline of the Notary Public by
the Secretary of State, a Notary Public, particularly in a situation where there is a question as to
the authenticity of a signature, has no incentive to respond to an inquiry from a member of the
public with any alacrity. Under current law, at least in theory, a Notary Public could simply do
nothing, and wait to see if the requesting party takes the further steps involved in complaining to
the Secretary of State, and then respond. The point of this resolution is to make clear that if the
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Notary Public delays in responding, even the fact of the delay itself would be a ground for
discipline, so as to encourage compliance with the law without Secretary of State assistance.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: K. Martin White, 2777 Jefferson Street, Suite 100,
Carlsbad, CA 92008 (760) 434-6787, marnew@shbcglobal.net

RESPONSIBLE FLOOR DELEGATE: K. Martin White
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RESOLUTION 05-02-06

DIGEST

Military Law: Extension of Terms of Military Reservists

Amends 50 U.S.C. section 12305 to limit presidential power to call up reservists for periods
beyond their enlistment contracts.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends 50 U.S.C. section 12305 to limit presidential power to call up reservists
for periods beyond their enlistment contracts. This resolution should be approved in principle
because it will provide a balance to presidential power to extend reservists’ terms by ensuring
congressional approval if there has been no declaration of war.

Current law allows the President of the United States to call up reservists for terms beyond their
enlistment periods without a declaration of war or national emergency. This has resulted in a
“back-door draft” by allowing repeated, indefinite extensions of enlistment terms of reservists
for military needs in Iraq or elsewhere, despite the fact that reservists never contemplated such
extensions when signing their contracts. This resolution would provide for presidential and
congressional accountability by requiring a declaration of war for extensions of reservists’
enlistment terms for the duration of that war. However, if there is no declared war, this
resolution would require both a presidential declaration of a national emergency and express
congressional authority for the terms’ extensions following a report by the President describing
the reasons why such extensions are essential for purposes of national security. This resolution
also limits the period of any extensions based on a national emergency to six months, unless
congress re-authorizes the extension after receiving an updated report form the President.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend 50 U.S.C. §12305, as follows:

§12305

(a) Notwithstanding any other provision of law, during any period members of a
reserve component are serving on active duty pursuant to an order to active duty under
authority of section 12301, 12302, or 12304 of this title, the President may suspend any
provision of law relating to promotion, retirement, or separation applicable to any member
of the armed forces who the President determines is essential to the national security of the
United States.

(b) A suspension made under authority of subsection (a) shall terminate (1) upon
release from active duty of members of the reserve component ordered to active duty under
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10 the authority of section 12301, 12302, or 12304 of this title, as the case may be, or (2) at

11 such time as the President determines the circumstances which required the action of

12 ordering members of the reserve component to active duty no longer exists, whichever is

13 earlier.

14 (c) The extension of the contractual enlistment period of a member of a reserve

15  component under authority of subsection (a) shall not exceed ninety days unless (1) the

16  member is serving on active duty under authority of a Congressional declaration of war, or
17  (2)in the absence of such declaration of war, the President has declared a national

18 emergency and Congress has expressly authorized the President to extend such terms of

19  enlistment for periods greater than ninety days after receiving a report from the President

20  describing the reasons why such extensions of enlistment periods are essential to the

21  national security of the United States. Any Congressional authorization to extend enlistment
22  periods for more than ninety days under authority of paragraph (c) (2) shall expire

23  automatically after six months unless the Congress re-authorizes such extended enlistment
24  periods prior to the end of each such six-month period. Any re-authorizations must also be
25  based upon a report from the President describing the reasons why a national emergency still
26  exists and why such extensions of enlistment periods are essential to the national security of
27  the United States.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Allows the President to call up military reservists on active duty for periods of
time exceeding their enlistment contracts without a declaration of war or national emergency.

This Resolution: Would limit the power of the President to call up reservists for periods beyond
their contracts of enlistment, unless Congress declares war or the President declares a national
emergency and Congress specifically authorizes extending the terms of enlistment.

The Problem: The War in Iraq is the longest war fought by the United States without military
conscription. As has been extensively reported, this has caused great strains on the U.S. Army,
among other things, in terms of its ability to mobilize sufficient manpower for the war and other
military needs. As one way of meeting this challenge without resorting to a politically unpopular
draft, the administration has instead instituted a “back door draft” by calling to active duty army
reservists in ways that were never contemplated by those who joined the Army Reserve or
National Guard. One of the most pernicious practices has been to call reservists to active duty
for periods of time that exceed the length of the reservists’” enlistment contracts. (Many of these
activated reservists have already served two or more years of active duty before being recalled
for further indefinite tours of active duty.) If a reservist is called up shortly before the expiration
of his or her term of enlistment, rather than discharging the soldier at the end of the enlistment
term, the soldier’s enlistment is extended indefinitely through what are known as *“stop-loss”
orders issued by the Secretary of Defense. All of this is accomplished without either a war or
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national emergency having been declared. Thus, in effect, both Congress and the President can
avoid accountability for the “backdoor draft.”

No one would argue that in a declared war soldiers, including reservists, may be expected to
serve for the duration. However, Congress has not declared war since 1941. No one also would
argue that, in a true period of national emergency, reservists may be expected to be called up for
active duty until the emergency has passed. However, emergencies are ordinarily of short
duration, and the concept of a national emergency should not be used as a substitute for a
declaration of war when the length of hostilities is likely to be indefinite. This resolution would
permit enlistments to be extended for the duration of a declared war. But it would limit the
duration of such extensions for the purposes of a national emergency, unless both the President
and the Congress periodically re-visit the issue and take responsibility for extending the state of
emergency and keeping troops on active duty beyond their terms of enlistment. This is called
accountability, something sadly missing with respect to the War in Irag.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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THIS RESOLUTION HAS BEEN DETERMINED TO BE NOT GERMANE
TO THE MISSION AND GOALS OF THE
CONFERENCE OF DELEGATES OF CALIFORNIA BAR ASSOCIATIONS

RESOLUTION 05-03-06

DIGEST

Military Law: Withdrawal of U.S. Troops from Iraq

Recommends that the California Congressional Delegation sponsor a resolution requesting the
withdrawal of troops from Iraq within six months.

RESOLUTIONS COMMITTEE RECOMMENDATION
REFER TO CONFERENCE FOR DEBATE WITHOUT RECOMMENDATION

History:
No similar resolutions found.

Reasons:

This resolution recommends that the California Congressional Delegation sponsor a resolution
requesting the withdrawal of troops from Iraq within six months. This resolution should be
referred to the Conference for debate without a recommendation.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
The California Congressional Delegation sponsor a sense of Congress resolution, as follows:

WHEREAS according to the present federal government administration, the United
States has been engaged in a Global War on Terror (“GWOT”) since September 11, 2001,

AND WHEREAS the administration’s conduct of the GWOT has seriously eroded the
values associated with the United States, as embodied in its Constitution and legal jurisprudence,
including denial of due process of law and the assistance of counsel to alleged terrorists, the
indefinite incarceration of persons designated by the President as “enemy combatants,” by
“renditions” to foreign countries of persons in the custody of United States personnel, the denial
of the presumption of innocence to alleged terrorists, the imposition of cruel and inhuman
punishment of alleged terrorists through the use of “coercive interrogation,” often amounting to
torture, the loss of the right of privacy through provisions of the Patriot Act and Executive
Orders which permit law enforcement and military agencies to spy on Americans without any
judicial oversight, and other violations of the rule of law under the United States Constitution,
laws and customs,

AND WHEREAS these actions have shattered the unity of the people of the United
States in preventing and opposing terrorism by greatly polarizing the nation and have caused the
United States to lose respect and credibility among the nations of the world, including nations
who would be the natural allies of the United States in the GWOT,
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AND WHEREAS these actions and the resulting erosion of American constitutional and
legal values are of great concern to the legal profession, as the guardian of the rights guaranteed
to the people under the United States Constitution,

AND WHEREAS the President of the United States has informed the people that the War
in Iraq is the “frontline of the GWOT,” and yet the War in Irag appears to be contributing to the
erosion of American values and the loss of respect for the United States, while creating a training
and proving ground for terrorists and weakening the ability of the United States to wage the
GWOT elsewhere,

NOW THEREFORE BE IT RESOLVED that the President of the United States shall
cause all military personnel of the United States in the nation of Irag (with the exception of
customary military attaches in the United States Embassy) to be withdrawn, consistent with the
safety of the troops during such withdrawal, as soon as immediately practicable, but no later than
six months following the passage of this resolution.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: No existing law or rule covers the subject of this resolution.

This Resolution: Calls upon Congress to pass a resolution requesting that the President withdraw
our occupying military force from Iraq on a timetable similar to that proposed by Congressman
John Murtha of Pennsylvania.

The Problem: While there are many arguments for either immediate withdrawal from Iraq or for
“staying the course,” Rep. Murtha’s proposal makes the most sense. The argument that
withdrawing from Irag may lead to civil war there cannot be proven, but more important there is
a form of civil war ongoing there now, and the U.S. is simply a surrogate for certain parties to
the war and perpetuates the war by its presence. The other problem with arguments for
extending the duration of this country’s military occupation of Iraq is that no one who ever
makes that argument attempts to justify the cost of doing so. It is just assumed that whatever the
cost, it is worth it. Because that position is never articulated, its absurdity is never apparent.
That is like a lawyer encouraging a client to engage in endless litigation, without ever attempting
to compare the cost of the litigation to the benefit to be derived from it. Only a fool would
accept such advice, and it appears we are either a nation of fools or being led by fools. It is time
to cut our losses and honorably withdraw from Iraq, having deposed Mr. Hussein and permitted
the apparently free election of a government to replace him. Our job is done, assuming that ever
was our job to begin with.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.

Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution
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IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen

COUNTERARGUMENT

ORANGE COUNTY BAR ASSOCIATION

This resolution is not germane to the mission and goals of the CDCBA as set forth in Section
5D(3)(a) through (c). It does not propose any specific state or federal legislation, and the
CDCBA would have no means of implementing this resolution. This resolution is purely

“political” in nature. While Orange County recognizes that the new structure of the Conference
permits us to debate issues more freely, even the new rules do not go this far.
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RESOLUTION 05-04-06

DIGEST

Anti-SLAPP Motions: Amendment to Add Public Issue Requirement

Amends Code of Civil Procedure section 425.16, subdivision (e) to require a defendant to
establish that an “official proceeding” relates to a public issue.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 425.16, subdivision (e) to require a
defendant to establish that an “official proceeding” relates to a public issue. This resolution
should be disapproved because it thwarts the purpose of the anti-SLAPP statute by narrowly
construing what type of petitioning or free speech rights are subject to a special motion to strike.

Code of Civil Procedure section 425.16 permits the filing of a special motion to strike a lawsuit
brought against any person arising from an act in furtherance of that person’s right of petition or
free speech in connection with a public issue. The lawsuit will be dismissed unless the court
determines that the plaintiff has established a reasonable probability of prevailing. (Civ. Code §
425.16, subd. (b)(1).) Paragraphs (1) and (2) of subdivision (e) of this statute define an act in
furtherance of a person’s right of petition or free speech as statements made before, or in
connection with an issue under consideration by, a legislative, executive or judicial proceeding
or any other official proceeding authorized by law. (Civ. Code § 425.16, subd. (e)(1), (2).) This
resolution would require that any statements qualifying under subdivision (e)(1) and (e)(2) also
relate to a “public issue”.

Civil Code section 425.16 was enacted to limit lawsuits brought primarily for the purpose of
chilling free speech and petition rights. (Civ. Code § 425.16, subd. (a).) Petition rights under the
state and federal constitution include statements made before official proceedings, which the
California Supreme Court held are protected. (Briggs v. Eden Council for Hope and Opportunity
(1999) 19 Cal.4th 1106.) While the resolution would effectively limit the number of anti-SLAPP
motions, limiting such motions by narrowing the types of statements qualifying for protection
would overrule Briggs and be contrary to the intent of the statute.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 425.16 to read as follows:

1 §425.16
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() The Legislature finds and declares that there has been a disturbing increase in
lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom
of speech and petition for the redress of grievances. The Legislature finds and declares that
it is in the public interest to encourage continued participation in matters of public
significance, and that this participation should not be chilled through abuse of the judicial
process. To this end, this section shall be construed broadly.

(b)(1) A cause of action against a person arising from any act of that person in
furtherance of the person's right of petition or free speech under the United States or
California Constitution in connection with a public issue shall be subject to a special motion
to strike, unless the court determines that the plaintiff has established that there is a
probability that the plaintiff will prevail on the claim.

(2) In making its determination, the court shall consider the pleadings, and
supporting and opposing affidavits stating the facts upon which the liability or defense is
based.

(3) If the court determines that the plaintiff has established a probability that he or
she will prevail on the claim, or in any subsequent action, neither that determination nor the
fact of that determination shall be admissible in evidence at any later stage of the case, or in
any subsequent action, and no burden of proof or degree of proof otherwise applicable shall
be affected by that determination in any later stage of the case or in any subsequent
proceeding.

(c) In any action subject to subdivision (b), a prevailing defendant on a special
motion to strike shall be entitled to recover his or her attorney’s fees and costs. If the court
finds that a special motion to strike is frivolous or is solely intended to cause unnecessary
delay, the court shall award costs and reasonable attorney’s fees to a plaintiff prevailing on
the motion, pursuant to Section 128.5.

(d) This section shall not apply to any enforcement action brought in the name of the
people of the State of California by the Attorney General, district attorney, or city attorney,
acting as a public prosecutor.

(e) As used in this section, "act in furtherance of a person's right of petition or free
speech under the United States or California Constitution in connection with a public issue"
includes: (1) any written or oral statement or writing concerning an issue of public interest
made before a legislative, executive, or judicial proceeding, or any other official proceeding
authorized by law; (2) any written or oral statement or writing made in connection with an
issue of public interest under consideration or review by a legislative, executive, or judicial
body, or any other official proceeding authorized by law; (3) any written or oral statement
or writing made in a place open to the public or a public forum in connection with an issue
of public interest; (4) or any other conduct in furtherance of the exercise of the constitutional
right of petition or the constitutional right of free speech in connection with a public issue or
an issue of public interest.

(F) The special motion may be filed within 60 days of the service of the complaint or,
in the court's discretion, at any later time upon terms it deems proper. The motion shall be
scheduled by the clerk of the court for a hearing not more than 30 days after the service of
the motion unless the docket conditions of the court require a later hearing.

(g9) All discovery proceedings in the action shall be stayed upon the filing of a notice
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46 of motion made pursuant to this section. The stay of discovery shall remain in effect until
47  notice of entry of the order ruling on the motion. The court, on noticed motion and for good
48  cause shown, may order that specified discovery be conducted notwithstanding this

49  subdivision.

50 (h) For purposes of this section, "complaint™ includes “cross-complaint” and

51  “petition,” "plaintiff" includes "cross-complainant™ and "petitioner,” and "defendant"

52 includes "cross-defendant” and "respondent.”

53 (i) An order granting or denying a special motion to strike shall be appealable under
54  Section 904.1.
55 (1)(2) Any party who files a special motion to strike pursuant to this section, and any

56  party who files an opposition to a special motion to strike, shall, promptly upon so filing,
57  transmit to the Judicial Council, by e-mail or facsimile, a copy of the endorsed-filed caption
58  page of the motion or opposition, a copy of any related notice of appeal or petition for a

59  writ, and a conformed copy of any order issued pursuant to this section, including any order
60 granting or denying a special motion to strike, discovery, or fees.

61 (2) The Judicial Council shall maintain a public record of information transmitted
62  pursuant to this subdivision for at least three years, and may store the information on

63  microfilm or other appropriate electronic media.

(Proposed new language underlined; no language deleted.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Provides that the Anti-SLAPP statute applies to an action arising from any
statement or writing made in connection with an issue under consideration or review by an
official proceeding or body, without any additional requirement that the matter under
consideration be of public significance. (Briggs v. Eden Council for Hope & Opportunity (1999)
19 Cal.4th 1106).

This Resolution: Overrules Briggs and amends subdivisions (e)(1) and (e)(2) of section 425.16 to
expressly require a defendant to establish that the official proceeding (e.g., a court action) relates
to a public issue — which the courts have defined as relating either to governmental matters or “to
private conduct that impacts a broad segment of society and/or that affects a community in a
manner similar to that of a governmental entity.” (Du Charme v. International Brotherhood of
Electrical Workers (2003) 110 Cal.App.4th 107, 115.)

The Problem: The Anti-SLAPP Statute was originally enacted to curtail the use of litigation as a
strategy to chill speech on matters of public interest. SLAPP (Strategic Lawsuit Against Public
Participation) suits were characterized as generally meritless suits brought by large private
interests to deter common citizens from exercising their political or legal rights or to punish them
for doing so. (Wilcox v. Superior Court (1994) 27 Cal.App.4th 809, 815-817.) However, since
the decision in Briggs, case law has dramatically expanded the scope of the Anti-SLAPP motion

05-04-3



well beyond the intent of the Legislature. In part, that is because under Briggs any matter
pending before an official proceeding was deemed ipso facto to possess some measure of “public
significance” owing solely to the public nature of the proceeding. (19 Cal.4th at p. 1118.)
Expansion of the Anti-SLAPP Statute was compounded in 2002 when the Supreme Court
determined that to prevail on an Anti-SLAPP motion, there is no burden to prove (a) that the
plaintiff had the intent to chill free speech or petition rights (Equilon Enterprises, LLC v.
Consumer Cause, Inc. (2002) 29 Cal.4th 53), (b) that the challenged action or claim would have
an actual “chilling effect” on the exercise of free speech or petition rights (City of Cotati v.
Cashman (2002) 29 Cal.4th 69, 75-76), or (c) that the moving party “validly” exercised its free
speech or petition rights. (Navellier v. Sletten, (2002) 29 Cal.4th 82, 94-95). More recent case
law has further expanded the scope of the motions to include, for example, virtually all malicious
prosecution actions and abuse of process claims, regardless of whether the underlying action
related to a matter of public significance. (Jarrow Formulas Inc. v. LaMarche (2003) 31 Cal.4th
72; Ramona Unified School District v. Tsiknas, 2005 WL 3346268 (Dec. 9, 2005), __ Cal.App.
4th _,  Cal.Rptr.3d___.) The original purposes of the anti-SLAPP Law would be furthered,
and abuse of the special motion to strike avoided, by restricting the special motion to matters
truly of public significance.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: Elizabeth L. Bradley, BRADLEY & BRADLEY,
LLP, 5900 Wilshire Blvd., Suite 2600, Los Angeles, CA 90036; Tel 310-499-5618; Fax 310-
499-5613, EMAIL elizabeth@twobradleys.com.

RESPONSIBLE FLOOR DELEGATE: Elizabeth L. Bradley
COUNTERARGUMENT
BAR ASSOCIATION OF SAN FRANCISCO

The proposed limitation on communications protected by the anti-SLAPP statute is an
unwarranted restriction on robust public discourse and, moreover, would creates an entirely new
area for litigation over the meaning of “an issue of public interest.” Over the past 50 or more
years the U.S. Supreme Court and the California Supreme Court have gradually expanded the
type of speech that is constitutionally protected, concluding, among other things, that even
commercial speech conveys information of public interest. Whether an issue is of public interest
will often be in the eye of the beholder, influenced by one’s agreement or disagreement with the
position taken in the communication. As the California Supreme Court observed in Briggs v
Eden Council for Hope & Opportunity (1999) 19 Cal. 4" 1106, 1122 (which the proponent
wishes to overrule by legislation), “confusion and disagreement about what issues truly possess
‘public’ significance inevitably will arise ....” Such confusion and disagreement, of course, is in
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the interests of those who wish to use the courts to stifle public discourse, as it will add another
costly layer of litigation in bringing anti-SLAPP motions.
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RESOLUTION 05-05-06

DIGEST

United States Constitution: Right to Privacy

Recommends legislation be sponsored to add Amendment XXVIII to the United States
Constitution to establish an inalienable right to privacy in one’s person and property.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENTYS)

History:
No similar resolutions found.

Reasons:

This resolution recommends legislation be sponsored to add Amendment XXVII1 to the United
States Constitution to establish an inalienable right to privacy in one’s person and property. This
resolution should be approved in principle (with recommended amendments) because the vast
majority of American citizens have recognized the individual right to privacy in their state
constitutions and, with increased globalization, privacy rights of Americans need federal
recognition and protection.

Americans have historically indicated that they consider the individual’s right to privacy as
inalienable as the right to life, liberty, and the pursuit of happiness. Forty-six (46) states and the
District of Columbia have recognized the individual’s right to privacy in their state constitutions.
Furthermore, all fifty states and the federal government have regularly enacted various statutory
provisions protecting individual privacy rights.

The right of privacy has been on the federal stage most recently in the areas of protected health
information (“PHI”) and identity theft. During the 108th Congress (2003-2004), more than 300
bills involving a range of privacy issues, including the Identity Theft Penalty Enhancement Act
(H.R. No. 1731, 108th Cong. (2004)), were introduced. ldentity theft has become pervasive
nationally and internationally and threatens citizens both privately (regarding the theft of
personal financial and medical information) and publicly (regarding homeland security). The
fifteen countries of the European Union have even been systematically enacting national
legislation implementing the E.U. Data Protection Directive to ensure the privacy rights of their
citizens. Given the uniform concern nationally for the protection of individual privacy rights,
and given the growing threats to those rights with increased globalization, it makes sense to have
the right to privacy recognized at the federal level for all American citizens.

It is recommended that the phrase “within the jurisprudence of the United States of America” be
removed to avoid ambiguity and to make it consistent with other provisions of the Constitution.

TEXT OF RESOLUTION
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RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored by Senators Boxer and Feinstein in the United States Senate and
members of the California delegation in the United States House of Representatives to add an
Amendment XXVIII to the Constitution of the United States to read as follows:

1  Amendment XXVIII
2 All persons shall have an inalienable right to privacy in their person and their property and
3 shall not be deprived of this right without due process of law.

(Proposed new language underlines; language to be deleted stricken)
Proponents: Duncan Crabtree-Ireland, Leon Goldin, Maggie Grover, Mark Hart, Jody
Hoenninger, Andi Liebenbaum, Lawrence Liebenbaum, Lilys McCoy, Sam Overton, Alan
Ramos, Tina Rasnow, Matthew St. George, George Wailes, Jim Weixel, Michael White
STATEMENT OF REASONS

Existing Law: Only provides a common law right to privacy within the “penumbra” of rights
found within the existing amendments to the Constitution of the United States.

This Resolution: Would establish an explicit right to privacy for each person in their person and
property.

The Problem: The current right to privacy on the federal level only exists in case law. As such, it
IS subject to reinterpretation by judicial fiat. Whether such reinterpretation would expand the
existing right or restrict it is not the issue. Rather, it is the recognition that the development of
the modern nation-state and information technology now require that our liberties such as the
sanctity of individual decisions regarding one’s person and the protection of confidentiality in
one’s personal records should be explicitly established by a vote of the people. Numerous state
constitutions, including our state of California, have been amended by the vote of the people to
establish the right to privacy independent of case law. While this may be confused by the
parsing-down of its possible interpretation into special interest issues, the necessity of its
establishment as a specific right in federal constitutional law is beyond dispute.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Matthew St. George, Los Angeles City
Attorney’s Office, Police Discovery Section, 201 N. Los Angeles Street, Suite 301, Los Angeles,
CA 90012, voice 213-978-2130, fax 213- 978-2082, e-mail: mstgeor@atty.lacity.org

Responsible Floor Delegate: Matthew St. George
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RESOLUTION 05-06-06

DIGEST

Appointment of Special Counsel: Investigation of Warrantless Electronic Surveillance
Recommends the appointment of special counsel to investigate and prosecute members of the
U.S. Executive Branch conducting warrantless electronic surveillance.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Related to Resolution 05-18-06.

Reasons:

This resolution recommends the appointment of special counsel to investigate and prosecute
members of the U.S. Executive Branch conducting warrantless electronic surveillance. This
resolution should be approved in principle because the Executive Branch’s admitted
circumvention of the Foreign Intelligence Surveillance Act requires independent review and
remediation to preserve the constitutional requirement of separation of powers.

President Bush has admitted that, under his direction, the National Security Agency has
bypassed the requirements of the Foreign Intelligence Surveillance Act (“FISA”) to engage in
warrantless wiretaps and eavesdropping on American citizens. The President claims that broad
wartime powers as Commander-in-Chief allow the President to circumvent certain acts of
Congress, including the FISA, while fighting the “war on terror” that will continue for many
years, perhaps decades. The Bush Administration has further refused to provide detailed
information to Congress or the public regarding the breadth of the domestic surveillance
program or why the FISA law cannot be followed. Many believe that such a position, which has
been sanctioned by the current U.S. Attorney General and his predecessor, threatens the
constitutional checks and balances that underpin our democracy and charts a course for a full
blown constitutional crisis.

It appears unlikely that Congress is going to act to investigate thoroughly the NSA'’s actions in
violation of the FISA. The Congressional response can be found in the introduction of the
Terrorist Surveillance Act of 2006, which would legalize but limit domestic surveillance of U.S.
citizens without a warrant. It appears clear that an independent investigation is called for, and
the appointment of a neutral special counsel is the appropriate mechanism for conducting such
an investigation.

Finally, passage of this resolution would also be consistent with the American Bar Association’s
recently passed resolution calling on Congress to conduct a thorough inquiry, with public
hearings, of the NSA program.

TEXT OF RESOLUTION

RESOLVED, that this Conference strongly urges the California members of Congress,

Representatives and Senators, to support the call by the American Civil Liberties Union on the
Department of Justice, to appoint immediately an outside special counsel to investigate and
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prosecute any and all criminal acts committed by any member of the Executive Branch in the
warrantless electronic surveillance of people in the United States.

PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS

Existing Law: The Foreign Intelligence Surveillance Act begins at 50 US Sec. Code1801.
Section 1801 requires a court order. The provision on court orders for surveillance which
includes the provision allowing the Attorney General to commence surveillance without a court
order, but advising a judge of the Foreign Intelligence Surveillance Court or to have done so,
with then an obligation either to cease surveillance within 72 hours or to make an application to
the Court within 72 hours in at 50 US Code. Sect. 1805.

This Resolution: Seeks acknowledgement of existing law and appropriate sanctions for violation
of existing law.

The Problem: The Executive Branch has conducted electronic surveillance without a court order
and without notification to the Foreign Intelligence Surveillance Court and the obtaining of a
warrant therefrom.

The Executive Branch of the United States government has conducted secret electronic
surveillance beginning shortly after September 11, 2001.

Among the constitutional scholars, lawyers and other public and private persons and institutions
who have published analyses and condemned this surveillance as criminal are Curtis Bradley,
Walter Dellinger, Phillip Heymann, Beth Nolan, Richard Epstein and Lawrence Tribe, as well as
the American Civil Liberties Union and Barrons.

This surveillance, and the analyses from so many public figures, demonstrate the need for a
special prosecutor to perform a full and independent investigation of these acts of the Executive
Branch and to prosecute any criminal violations found.

IMPACT STATEMENT
This resolution does not affect any law, statute, or other rule.
AUTHOR OR PERMANENT CONTACT: Doris Brin Walker, c/o Richard P. Koch, 760

Market St. Suite 524, San Francisco, CA 94102. Telephone: 415-282-3272 or 415-397-1060
Fax: (415) 397-3077, email rpkoch@dnai.com

RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 05-07-2006

DIGEST

U.S. Constitutional Violations: Investigation of Executive Branch

Urges the California congressional delegation to commence a congressional investigation of the
executive branch’s representations used to justify war on Iraq and Afghanistan, or to ask for the
appointment of a special counsel.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations urges the
California Congressional Delegation to commence a Congressional investigation of the
Executive Branch’s representations used to justify war in Iraq and Afghanistan, now referred to
as the war on terror, to Congress, the United Nations and to the people of the U.S. and the world;
or to ask the Department of Justice to appoint an outside special counsel.

PROPONENT: National Lawyers Guild, San Francisco Chapter
STATEMENT OF REASONS

Existing Law: Power to declare war belongs to Congress. Art. I, Sec. 8. The President of the
United States, the Vice-President, and all civil and executive officers, Senators, and Congress
members must swear or affirm that they will support the Constitution of the United States. Art.
I, Sec. I, CI. 8; Article V.

All treaties made under the authority of the U.S.(shall be part of) “the Supreme Law of the
Land....” The U.N. Charter, the Geneva Conventions, and other treaties and charters are thus
part of the Supreme Law of the Land. Article VI, CI. 3.

Assassination of foreign public figures is forbidden by Executive Order 12, 333. Torture is
forbidden by the United Nations Charter, Geneva Convention and the Uniformed Code of
Military Justice.

Disclosing the identification of an undercover CIA agent is a felony.
This Resolution: Upholds and defends the Constitution and laws of the U.S., promotes respect

for the rule of law, and contributes to the education of the legal profession, the science of
jurisprudence, and professional excellence.

The Problem: Our country is entitled to a thorough, independent investigation to determine
whether the Executive Branch has led the U.S. into preemptive war against Afghanistan and Iraq,
now referred to as the “so-called War on Terror”, a kind of war unknown to history and the laws
of war, in violation of the “Supreme Law of the Land,” thereby violating their oath. The current
administration, contrary to findings by U.S. and U.N. investigators, has made accusations against
Afghanistan for the 9/11 attack; of supporting Osama Bin Ladin in accomplishing the 9/11
attack; accusing Iraq of possessing weapons of mass destruction constituting imminent threat to
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the safety of the United States, its peoples, and property, and its interests everywhere, which
alleged threat they knew to be false or for which they knew they had no reliable evidence;
through procuring enactment of PATRIOT Act | and parts of PATRIOT Act I, to deprive U. S.
citizens and legal residents of their constitutional rights; authorizing assassinations and direct
attacks in Irag and in Afghanistan on civilians, civilian facilities, and locations where civilian
casualties were unavoidable, including the use of widely destructive cluster bombs. The
administration’s acts cause needless U.S., British, Iragi, Afghan Polish and Spanish casualties.
The administration sent former Ambassador Joseph Wilson to Niger to investigate claims that
Niger sold yellowcake uranium to Iraq. After Wilson announced absence of evidence to support
the claim, a senior administration official unlawfully disclosed that Wilson’s wife was an
undercover CIA operative. Immediately after 9/11, dangerous levels of pollutants swirled around
the World Trade Center; yet the administration’s Environmental Protection Agency falsely
assured New York City residents and workers that the air was safe. This false statement
encouraged workers clearing the site and employees in the adjacent financial district to return
promptly. The Executive Branch has authorized and ordered attempts to assassinate foreign
public figures, succeeding as to some, and, in the process, killing civilians, including women and
children.

IMPACT STATEMENT
This resolution does not affect any law, statute, or rule.

AUTHOR/PERMANENT CONTACT: Doris Brin Walker, 699-A Rhode Island Street, San
Francisco, CA 94107, fax/phone 415-282-3272, rpkoch@dnai.com

RESPONSIBLE FLOOR DELEGATE: Richard Terry Koch or Doris Brin Walker
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RESOLUTION 05-08-06

DIGEST

Constitutional Law: Detention of Persons as Alleged Enemy Combatants

Amends Public Law 107-40 to require that any detention or search of persons lawfully in the
United States be consistent with Constitutional protections.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Public Law 107-40, to require that any detention or search of persons
lawfully in the United States be consistent with Constitutional protections. This resolution
should be approved in principle because the constitutional principles on which this Country was
founded and as expressed in the Constitution and its amendments must be preserved and
protected, especially in times of conflict and turmoil.

None of the provisions of the Bill of Rights provides any increased opportunities for threats,
damage or harm against the people and property of the United States by those awaiting trial in
the US. Moreover, upholding these principles, particularly in the face of terrorist threats and
attacks, is no less important now than they were to the founders of this country.

This resolution does not purport to rescind the president’s power to use force against “nations,
organizations, or persons he determines planned, authorized, committed, or aided the terrorist
attacks that occurred on September 11, 2001.” This resolution affirms that all people who are
lawfully within the United States have the same rights to Constitutional protections against
authoritarian abuses regardless of the crimes of which they are accused.

It is recommended that the word “lawfully” be deleted from line 17 as the protections of the
Constitution, including the Bill of Rights and other amendments are to benefit all people in the
United States and its territories. Current constitutional law extends such rights to all people
detained or searched in the United States in conjunction with federal crimes.

TEXT OF RESOLUTION
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that

legislation be sponsored to amend the Authorization for Use of United States Armed Forces, 107
P.L. 40; 115 Stat. 224; 2001, as follows:

1 8107-40
2 SECTION 1. SHORT TITLE.
3 This joint resolution may be cited as the "Authorization for Use of Military Force".
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4  SECTION 2. AUTHORIZATION FOR USE OF UNITED STATES ARMED FORCES.
5 (@) In General.--That the President is authorized to use all necessary and appropriate
6  force against those nations, organizations, or persons he determines planned, authorized,
7 committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored
8  such organizations or persons, in order to prevent any future acts of international terrorism
9 against the United States by such nations, organizations or persons.
10 (b) War Powers Resolution Requirements.—
11 (1) Specific statutory authorization.-- Consistent with section 8(a)(1) of the War
12 Powers Resolution, the Congress declares that this section is intended to constitute specific
13  statutory authorization within the meaning of section 5(b) of the War Powers Resolution.

14 (2) Applicability of other requirements.-- Nothing in this resolution supercedes any
15  requirement of the War Powers Resolution.
16 (c) Nothing herein shall be construed to authorize the detention or search of persons

17  lawfully in the United States in violation of the 4th, 5th and 6th Amendments to the
18  Constitution of the United States.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Does not clearly provide a basis for the Bush Administration’s claim that it may
detain persons arrested on US soil as enemy combatants solely on their designation as such by
the President nor does it provide for warrantless searches whenever the President feels that such
searches are useful in the never ending war on terror.

This Resolution: Would clarify that Congress did not intend to give the President the broad
powers he claims and would establish that, notwithstanding the Global War on Terror, the Bill of
Rights is still operative in the United States.

The Problem: According to the Bush Administration the Authorization for Use of Military Force
of 2001 authorizes it to detain persons on U.S. soil (and who are there lawfully) indefinitely
without any due process of law as long as the President designates such person an enemy
combatant. (Padilla v. Hanft, 423 F. 3" 386 (4" Cir. 2005).) The Bush Administration also
contends the joint resolution authorizes warrantless searches in the United States. (New York
Times, December 20, 2005, Sec. A, p.1.). Neither of these acts, both of which are well outside
fundamental concepts of due process and privacy was authorized by statute. This proposed
amendment would make it crystal clear that the President is not authorized to act on his own to
abrogate or even weaken constitutional protections because he perceives some element of danger
in the larger world.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.

Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution
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IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.

AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &
Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;

e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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RESOLUTION 05-09-06

DIGEST

Public Officers and Employees: Felony Penalty for Misuse of Office or Influence

Amends Government Code section 3204 to make it a felony for public officials or employees to
use their office to obtain a change in position or compensation for another public official or
employee.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 3204 to make it a felony for public officials or
employees to use their office to obtain a change in position or compensation for another public
official or employee. This resolution should be disapproved because it provides no civil remedy
and the proposed criminal penalty is too harsh for the conduct prohibited by the statute.

One of the problems identified by the proponent is that civil suits filed under section 3204 are
being terminated by demurrer because the section provides no civil remedy. However, by not
proposing a civil remedy, the resolution does not address this problem. Furthermore, the
proposed criminal penalty — a felony violation — appears excessive when compared to similar
statutes within the same statutory division. For example, violations of Government Code section
3205, which prohibits certain solicitations of political contributions by public officers or
employees, are punishable as misdemeanors. Violations of Government Code section 3205.5,
which prohibits public officers from offering raises to public employees in exchange for political
contributions, are punishable by imprisonment in county jail for a period not exceeding one year,
a fine not exceeding $5,000, or both. No rationale for instead making violations of section 3204
punishable as felonies is apparent.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to change Government Code section 3204 to read as follows:

§3204

(a) No one who holds, or who is seeking election or appointment to, any office or
employment in a state or local agency shall, directly or indirectly, use, promise, threaten or
attempt to use, any office, authority, or influence, whether then possessed or merely
anticipated, to confer upon or secure for any individual person, or to aid or obstruct any
individual person in securing, or to prevent any individual person from securing, any
position, nomination, confirmation, promotion, or change in compensation or position,
within the state or local agency, upon consideration or condition that the vote or political
influence or action of such person or another shall be given or used in behalf of, or withheld
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10  from, any candidate, officer, or party, or upon any other corrupt condition or consideration.
11  This prohibition shall apply to urging or discouraging the individual employee's action.

12 (b) Violation of this section is punishable as a felony. The district attorney shall have
13  all authority to prosecute under this section.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing law: Existing law provides for remedies under certain sections, but not all.

This Resolution: Provides a remedy for actions occurring under Section 3204.

The Problem: Civil suits filed under section 3204 are being terminated with Demurrers due to
the fact there is no remedy for this section. In addition, the District Attorney has no recourse to
follow through with any penalties criminally.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Debbie Cotton, 5267 Warner Avenue, Ste.
211, Huntington Beach, CA 92649, phone: 714-375-6417; fax 714-375-6487,
info@debracotton.com

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENT
BAR ASSOCIATION OF SAN FRANCISCO

Government Code Section 3204 is part of Chapter 9.5 of Division 4 of the Government Code
which deals with public officers and employees. The other provisions in this chapter which do
provide a criminal sanction specify that a violation is a misdemeanor. We see no reason why this
particular violation should rise to the level of a felony. If increased penalties are in order perhaps
the solution would be to base the nature of the crime on the value of the consideration involved
in the corrupt activity as in Penal Code 867.5 dealing with bribery.
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RESOLUTION 5-10-2006

DIGEST
State Budget: Majority Vote

Amends Article 1V, Section 12 of the California Constitution to allow the majority of both
houses of the Legislature to pass the state budget.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of the California Bar Association recommends
that legislation be sponsored to amend Article 1V, Section 12 of the California Constitution to
read as follows:

O©CoONO UL WN -

Article 1V, Section 12

(a) Within the first 10 days of each calendar year, the Governor shall submit to the
Legislature, with an explanatory message, a budget for the ensuing fiscal year containing
itemized statements for recommended state expenditures and estimated state revenues. If
recommended expenditures exceed estimated revenues, the Governor shall recommend the
sources from which the additional revenues should be provided.

(b) The Governor and the Governor-elect may require a state agency, officer or
employee to furnish whatever information is deemed necessary to prepare the budget.

(c) (1) The budget shall be accompanied by a budget bill itemizing recommended
expenditures.

(2) The budget bill shall be introduced immediately in each house by the persons
chairing the committees that consider the budget.

(3) The Legislature shall pass the budget bill by midnight on June 15 of each year.

(4) Until the budget bill has been enacted, the Legislature shall not send to the
Governor for consideration any bill appropriating funds for expenditure during the fiscal
year for which the budget bill is to be enacted, except emergency bills recommended by the
Governor or appropriations for the salaries and expenses of the Legislature.

(d) No bill except the budget bill may contain more than one item of appropriation,
and that for one certain, expressed purpose. Appropriations from the General Fund of the
State, except appropriations for the public schools, are void unless passed in each house by
rollcall vote entered in the journal, two thirds two-thirds of the membership concurring.

(e) The Legislature may control the submission, approval, and enforcement of
budgets and the filing of claims for all state agencies.

(F) For the 2004-05 fiscal year, or any subsequent fiscal year, the Legislature may not
send to the Governor for consideration, nor may the Governor sign into law, a budget bill
that would appropriate from the General Fund, for that fiscal year, a total amount that, when
combined with all appropriations from the General Fund for that fiscal year made as of the
date of the budget bill's passage, and the amount of any General Fund moneys transferred to
the Budget Stabilization Account for that fiscal year pursuant to Section 20 of Article XVI,
exceeds General Fund revenues for that fiscal year estimated as of the date of the budget
bill's passage. That estimate of General Fund revenues shall be set forth in the budget bill
passed by the Legislature.
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33 (q)_Notwithstanding any other provision of law or of this Constitution, the budget
34  bill and other bills related to the budget bill may be passed in each house by roll call vote

35 and entered in the journal, a majority of the membership of each house concurring, to take
36  effect immediately upon being signed by the Governor, or upon a date specified in the

37  legislation.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Under existing law, going back to the 1930s, passage of the budget requires a
two-thirds vote of each house. As a result California budgets are routinely weeks, and more
recently months, late.

This Resolution: This proposal would not affect the governor’s line item veto, the two-thirds
vote requirement to increase taxes, or the two-thirds vote requirement to override the governor’s
veto of an item in the budget. It simply allows the majority of both houses of the Legislature to
pass the state budget.

The Problem: California is one of a handful of states that requires a super majority to pass a
state budget. When enacted, it was thought that a two-thirds vote requirement would restrain
spending. In fact, the minority that is empowered to block the funding of the state is able to
extract special favors for their votes, increasing spending to the detriment of the public.
IMPACT STATEMENT

This resolution does not affect other laws, statutes or rules of procedure.

AUTHOR AND PERMANENT CONTACT: Howard Wayne, 110 West A Street, Suite 1100,
San Diego, California 92101, 619-525-4244, howard.wayne@doj.ca.gov

RESPONSIBLE FLOOR DELEGATE: Howard Wayne
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RESOLUTION 5-11-2006

DIGEST

Term Limits: Reform

Amends Article 1V, Section 2 of the California Constitution to require legislators to sit out the
length of a full term in the Senate before being eligible to run for the Legislature.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:

No similar resolutions found.

Reasons:

This resolution amends Article 1V, Section 2 of the California Constitution to require legislators
to sit out the length of a full term in the Senate before being eligible to run for the Legislature.
This resolution should be approved in principle because it would strike an appropriate balance
between a lifetime ban and unlimited consecutive terms.

When Proposition 140 was enacted in 1996, it was intended to prevent individual legislators
from accumulating disproportionate amounts of power simply by reason of seniority. The
measure contained a lifetime ban after a legislator had served the specified number of terms,
regardless of whether they were served consecutively. The lifetime ban ensures that capable
legislators will have to turn over their seats quickly, and that power will be concentrated instead
in non-elected lobbyists and legislative staff.

It is desirable to provide some hedge against the accrual of power by career legislators.
However, a flat-out lifetime ban has proven unwise. In fact, since the enactment of Proposition
140, several other states have declined to impose lifetime bans in connection with term limits,
choosing instead to impose limits on the number of consecutive terms that a legislator can serve.
(See, e.g., Ariz. Const., art. IV, pt. 2, § 21; Colo. Const., art. V, § 3; Mont. Const., art. 1V, 8§ 8;
Ohio Const., art. 11, § 2; S.D. Const., art. I11, § 6.)) That alternative is a wise balance between
what the voters intended and what the realities of legislative dynamics have since proven.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend the California Constitution, Article 1V, Section 2, to read as
follows:

1  Article 1V, Section 2:

2 (@) The Senate has a membership of 40 Senators elected for 4-year terms, 20 to
3 begin every 2 years. No Senator may serve more than 2 consecutive terms.

4 The Assembly has a membership of 80 members elected for 2-year terms. No
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5 member of the Assembly may serve more than 3 consecutive terms.

6 No person who has served 14 consecutive years in the Leqgislature shall be again
7

8

eligible for membership in either the Senate or the Assembly until the passage of four years
from the completion of the last term to which that person was elected.

9 Their terms shall commence on the first Monday in December next following their
10  election.
11 (b) Election of members of the Assembly shall on the first Tuesday after the first

12 Monday in November of even-numbered years unless otherwise prescribed by the

13  Legislature. Senators shall be elected at the same time and places as members of the

14 Assembly.

15 (c) A person is ineligible to be a member of the Legislature unless the person is an
16  elector and has been a resident of the legislative district for one year, and a citizen of the
17  United States and a resident of California for 3 years, immediately preceding the election.
18 (d) When a vacancy occurs in the Legislature the Governor immediately shall call
19  anelection to fill the vacancy.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: California imposes a lifetime ban on any person who serves three terms in the
Assembly or two terms in the Senate from ever serving in that body again.

This Resolution: Term limits were enacted to break the hold of incumbents on re-election. This
proposal requires legislators to sit out the length of a full term in the Senate before being eligible
to run for the Legislature.

The Problem: No other state goes that far, and it is likely California voters did not intend this
result when they enacted term limits.. As a result, there is a constant turnover in the makeup of
the Legislature and a loss of institutional memory. Governance of the largest state in the nation
is continuously placed in the hands of amateurs.

IMPACT STATEMENT

This resolution does not affect other laws, statutes or rules of procedure.

AUTHOR AND/OR PERMANENT CONTACT: Howard Wayne, 110 West A Street, Suite
1100, San Diego, California 92101, 619-525-4244, howard.wayne@doj.ca.gov.

RESPONSIBLE FLOOR DELEGATE: Howard Wayne

COUNTERARGUMENT
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BEVERLY HILLS BAR ASSOCIATION

The Beverly Hills Bar Association (BHBA) agrees that it is time to amend California
Constitution, Article 1V, Section 2, regarding term limits for California State Senators and
Assembly members.

The BHBA opposes Resolution 05-11-06, which would limit Senators to two consecutive terms
(8 years) and Assembly members to three consecutive terms (six years), because this resolution
does not address the issues created by a lack of continuity in the Legislature’s membership under
current law. Resolution 05-13-06 or Resolution 05-14-06 (both submitted by the BHBA) would
better address the problems associated with the current term limits.

Itis likely that California voters who supported term limits did not foresee the problems with the
legislative process that have arisen as a result of the current constitutional requirements. These
problems include:

e loss of elected officials’ accountability to their constituents

e loss of institutional memory

e the absence of any incentive and/or ability to legislate with a view to the future in terms

of both vision and the consequences of proposed legislation
e insufficient time to develop leaders in the Assembly and Senate
e reduced legislative oversight of the executive branch

Term limits also deprive constituents of their ability to re-elect officials who retain their
confidence and support.

BHBA Resolution 05-13-06 would extend term limits for the Senate to three consecutive terms
(12 years) and for the Assembly to six consecutive terms (12 years). Permitting elected officials
to serve for longer periods of time will alleviate, if not eliminate, the shortcomings noted above.

BHBA Resolution 05-14-06 would abolish term limits for the Senate and Assembly, thus
permitting state legislative incumbents to run for re-election without any limitation on their term
of service as they did before California voters approved Proposition 140, the Political Reform
Act of 1990.1 Permitting elected officials to serve without any term limits will allow constituents
to re-elect officials who retain their confidence and support.
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RESOLUTION 5-12-2006

DIGEST

Decennial Commission — Inflation Adjustments To California Law

Would propose unspecific legislation to add to the Government Code a new commission that
meets every ten years to review effects of inflation in California.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found.

Reasons:

This resolution would propose unspecific legislation to add to the Government Code a new
commission that meets every ten years to review effects of inflation in California. This
resolution should be disapproved because it is unclear how the creation of a new Commission
would resolve this issue.

The commission would make recommendations to the Legislature and the Governor as to which
fixed monetary amounts should be changed to offset the effects of inflation upon such amounts.

The commission’s responsibility is not well-defined, nor is it apparent what authority it would
have to remedy the problem. Also, more specific information is necessary. For example, the
author uses the term “bracket creep” which, according to the author causes real taxation to
increase over time, without the enactment of new taxes. A more thorough explanation or
example of how this adversely affects the State’s economy is needed. Lastly, the resolution fails
to address where the proposed statute would be located in the Government Code.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
to the Government Code a new commission that meets every 10 years to review the effect of
inflation on California statutes and other aspects of California law (the “Decennial
Commission”). The Decennial Commission will review California statutes and other sources of
California law to ascertain which provisions should be amended to neutralize the effect of
inflation upon those laws. The Decennial Commission will consist of 11 members, as follows: 2
members shall be nominated by the Governor, 2 members shall be nominated by the State
Senate, 2 members shall be nominated by the State Assembly, 3 members shall be nominated by
the Judicial Counsel and 2 members shall be nominated by the President of the University of
California. Of the 11 members, at least 2 shall be economists. The Decennial Commission may
consider factors other than inflation in formulating its recommendation to the Governor and the
Legislature, including, without limitation, similar amounts set by other States, and the need to
remain competitive with other States in some areas like taxation.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Many statutes and regulations incorporate into their essential terms fixed dollar
amounts, but do not adjust for the effects of inflation, notwithstanding the existence of both
healthy and unhealthy levels of inflation in the California economy and the larger United States
Economy. As a result of both types of inflation dollar amounts fixed in statutes and regulations
tend to deteriorate in real purchasing power terms. With the exception of annual adjustments to
graduated tax brackets, few, if any, systematic efforts exist to neutralize the effects of inflation
upon California law.

This Resolution: This resolution would implement a Decennial Commission, appointed by the
State Legislature, the Governor, the Judicial Counsel, and the President of the University of
California, to study California law and make recommendations to the Legislature and the
Governor as to which fixed monetary amounts should be changed to offset the effects of inflation
upon such amounts.

The Problem: Many provisions of California law incorporate fixed dollar amounts, or minimum
amounts, to implement their essential purpose. As prices increase in our economy due to
inflation, California statutes that depend upon those dollar amounts to achieve their essential
purpose tend to lose their regulatory impact, or in some cases become punitive. Perhaps the most
notable example of this effect is so called “bracket creep” which causes real taxation to increase
over time, without the enactment of new taxes. Without indexing, as incomes rise with inflation,
taxpayers are required to pay greater aggregate percentages of their income to the government
without earning more (in inflation adjusted terms). To neutralize this pervasive and natural effect
of inflation, both Federal and State income tax brackets are now adjusted annually. Graduated
tax brackets are not the only example. Additional examples include: (i) statutory minimum
insurance requirements, (ii) minimum bonding requirements, many of which are designed to
afford protection to consumers, and (iii) minimum capitalization requirements, many of which
are designed to afford financial stability to certain types of institutions like banks and insurance
companies.

Even during periods of moderate inflation (like the recent period), systematic review is necessary
for various reasons. First, many amounts fixed in statutes are not reviewed for extended periods
of time. Statutory minimums for automobile insurance have not been changed since 1967, almost
40 years ago. Whatever purpose they serve, it is likely not the originally intended one. Second,
even during moderate periods of inflation, inflation has a pervasive effect. The price level today
(the end of 2005) is 1.28 times the level that existed in 1995, and 1.81 times the level that existed
in 1985, notwithstanding the low and moderate levels of inflation that existed during those
periods. Relative to 1975, 1965 and 1955, the multipliers are 3.62, 6.18 and 7.26, respectively".
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This resolution seeks to systematically address insidious problems caused by years of inflation
through the creation of the Decennial Commission to review and recommend adjustments to
those effects and problems every 10 years. To help preclude myopia on the Commission, the
Commission may consider other factors, like competitiveness with other States.

IMPACT STATEMENT
This resolution does not directly affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Mark J. Pearl, Fredman Lieberman LLP, 1875
Century Park East, Suite 2200, Los Angeles, CA 90067 (310) 286-2035 mpearl@pklaw.net

RESPONSIBLE FLOOR DELEGATE: Mark J. Pearl
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RESOLUTION 5-13-2006

DIGEST

Term limits: Senators and Assembly Members: Extending Number of Terms

Amends California Constitution, Article IV, Section 2 to extend continuous service periods for
the Senate and Assembly.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Constitution, Article 1V, Section 2 to extend continuous
service periods for the Senate and Assembly. This resolution should be approved in principle
because it gives members new to the Legislature an opportunity to become more familiar with
their role as legislators, and develop more expertise in important policy areas, enabling them to
make more informed decisions.

The Political Reform Act of 1990 amended the constitution to limit the terms of certain
constitutionally elected officials. Currently, no Senator may serve more than 2 terms (i.e. no
more than 8 years) and no Assembly member may serve more than 3 terms (i.e. no more than 6
years). In March 2002, Proposition 45 attempted to extend term limits, however, Californians
voted against it.

In March 2002, Proposition 45 attempted to weaken the term limit law by allowing politicians to
extend their terms. The voters voted against it. Because of term limits there is a tremendous
diversity of opinion. A diverse citizenry now have the opportunity to become representatives for
their community.

According to the Public Policy Institute of California, a non-partisan research group, extending
term limits would allow legislators to stay in one house to learn more about particular policy
areas and committees. Additionally, extending term limits would enable talented elected
officials to remain in office longer and continue to serve their constituents and mentor newer,
less experienced legislatures.

Thus, adoption of this amendment would address the current issue of inexperienced legislatures
while at the same time maintaining the lifetime ban for certain elected officials approved by
California voters in 1990.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend California Constitution art. 1V, § 2 as follows:
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Cal. Const. art. IV, § 2

(@) The Senate has a membership of 40 Senators elected for 4-year terms, 20 to
begin every 2 years. No Senator may serve more than 3 consecutive 2 terms.

The Assembly has a membership of 80 members elected for 2-year terms. No
member of the Assembly may serve more than 6 consecutive 3 terms.

Their terms shall commence on the first Monday in December next following their
election.

(b) Election of members of the Assembly shall on the first Tuesday after the first
Monday in November of even-numbered years unless otherwise prescribed by the
10  Legislature. Senators shall be elected at the same time and places as members of the
11 Assembly.
12 (c) A person is ineligible to be a member of the Legislature unless the person is an
13  elector and has been a resident of the legislative district for one year, and a citizen of the
14 United States and a resident of California for 3 years, immediately preceding the election.
15 (d) When a vacancy occurs in the Legislature the Governor immediately shall call
16  an election to fill the vacancy.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Proposition 140, the Political Reform Act of 1990, amended the Constitution to
limit the terms of certain constitutionally elected officials. No Senator may serve more than 2
terms (i.e., no more than 8 years). These term limits present a lifetime ban for any person who
has served the maximum number of terms in that office.

This Resolution: Extends continuous service periods for State Senators and Assembly members,
from 8 and 6 years, respectively, to 12 years for each.

The Problem: Term limits for California State legislators and other Constitutional officers were
enacted as part of the Political Reform Act of 1990. Once wildly popular, legislative term limits
have been a profound failure in California.

Term limits—the supposed panacea for everything that is wrong with the State Legislature—has
proved to be just the reverse. Rather than fix the legislature, it has created systemic problems
that severely impact the State’s ability to govern effectively. Since term limits were approved in
1990, California has experienced firsthand that the supposed benefits of these extremely brief
term limits coupled with a lifetime ban once termed out are pure myths. In November 2004, the
non-partisan Public Policy Institute of California issued a report demonstrating how term limits
have failed California.* The report concluded simply, “Careerism remains a constant in
California politics.”

Moreover, the report observed the following trends:

! Bruce E. Cain & Thad Kousser, Adapting to Term Limits: Recent Experiences and New Directions (2004) (on file
with the Public Policy Institute of California).
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1. “Special interest money still flows in roughly the same proportions to Senate and
Assembly leaders in ever-rising amounts; term limits have not eased the burden of
fundraising in any way.”

2. “[F]requent changes in the membership and leadership of legislative committees,
especially in the Assembly, diminish their expertise in may important policy
areas. Many committees lack the experience to weed out bad bills and to ensure
that agencies are acting efficiently and in accordance with legislative intent.”

“Legislative oversight of the executive branch has declined significantly.”

4. “[T]he Legislature is less likely to alter the Governor’s Budget, and its own
budget process neither encourages fiscal discipline nor links legislators’ requests
to overall spending goals.”

5. “With only six years in the Assembly before a lifetime ban goes into effect,
Speakers have less than two years to leave their mark, and lame duck leaders face
serious obstacles.”

6. “The practice of *hijacking” Assembly bills—gutting their contents and amending
them thoroughly in the Senate—has increased sharply.”

Term limits have undermined the California legislature and made its members marginally
effective at best. As a result, California, the 7th largest economy in the world, is in danger of
falling behind other states and world economies. Lifetime bans and term limits of such short
duration have created “short-loop” responsiveness and proven the effects of un-tempered, poll-
driven government. Term limits have cut short the careers of talented elected officials who
retain the confidence of their constituencies and have years of capable service still to give. Term
limits have killed any incentive for officials to serve well.

Our Legislature has lost its experience, judgment, and caution. In short, it has lost its wisdom. It
IS time to put the brake on term limits by eliminating the lifetime ban and by increasing the
number of terms our Senators and Assembly Members may serve.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND PERMANENT CONTACT: Thomas H. Vidal, SEDGWICK, DETERT,

MORAN & ARNOLD LLP, 801 South Figueroa St., 18th FI., Los Angeles, CA 90017, voice
(213) 426-6900; fax (213) 426-6921; e-mail thomas.vidal@sdma.com

RESPONSIBLE FLOOR DELEGATE: Thomas H. Vidal
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RESOLUTION 5-14-2006

DIGEST

Term Limits: Eliminating Term Limits

Amends California Constitution, Article IV, Section 2 to eliminate term limits for State Senators
and Assembly members.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends California Constitution, Article 1V, Section 2 to eliminate term limits for
State Senators and Assembly members. This resolution should be approved in principle because
it addresses the weaknesses of legislative term limits.

The Political Reform Act of 1990 amended the constitution to limit the terms of certain
constitutionally elected officials. Since 1990, proposals to limit the terms of state legislators
have been the subject of public policy debate in California.

Currently, no Senator may serve more than 2 terms ( i.e. no more than 8 years) and no Assembly
member may serve more than 3 terms (i.e. no more than 6 years). In March 2002, Proposition
140 attempted to extend term limits, however, Californians voted against it.

The most obvious effect of term limits is an increase in turnover. Before term limits took hold,
there were generally a handful of members who served for many years and arguably their
leadership and expertise were a valuable resource to the institution. (Bowser, Jennifer, National
Conference of State Legislatures, The Effects of Legislative Term Limits, (2005), p. 112.)
Proponents of term limits promised that it would more diversity to state legislature. This has not
happened. With a few exceptions, the number of women and minority legislators has not
changed. (Ibid.) Instead, term limits have turned the legislature into a rung on the career ladder
for many elected officials. New legislators come to office with more experience, and choose to
seek other elective office when their term expire, rather than retire from office. (Id at 113.)

Another noticeable change is that committees are weaker and less collegial and courteous under
term limits, due to high turnover in committee chairs and the reduced legislative and policy
experience of members. (Bowser, Jennifer, supra, The Effects of Legislative Term Limits, at p.
114.) Term limits have siphoned power from the legislature to the executive branch. The
governor and agency heads have greater expertise on issues, maintain institutional knowledge of
issues, and can wait out the legislature as needed. (Id at p. 115.)

In sum, term limit legislatures report more general chaos, a decline civility, reduced influence of
legislative leadership and committees, and a shift in power relationships. (Ibid.)
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TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend California Constitution, Article IV, section 2, as follows:

Article 1V, section 2
(@) The Senate has a membership of 40 Senators elected for 4-year terms, 20 to

begin every 2 years. No-Senatormay-serve-more-than-2-terms:

1

2

3

4 The Assembly has a membership of 80 members elected for 2-year terms. Ne

5  memberofthe- Assembly-may-serve-more-than-3-terms:

6 Their terms shall commence on the first Monday in December next following their

7 election.

8 (b) Election of members of the Assembly shall on the first Tuesday after the first

9  Monday in November of even-numbered years unless otherwise prescribed by the
10  Legislature. Senators shall be elected at the same time and places as members of the
11 Assembly.
12 (c) A person is ineligible to be a member of the Legislature unless the person is an
13  elector and has been a resident of the legislative district for one year, and a citizen of the
14 United States and a resident of California for 3 years, immediately preceding the election.
15 (d) When a vacancy occurs in the Legislature the Governor immediately shall call
16  an election to fill the vacancy.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: Proposition 140, the Political Reform Act of 1990, amended the Constitution to
limit the terms of certain constitutionally elected officials. No Senator may serve more than 2
terms (i.e., no more than 8 years). No member of the Assembly may serve more than 3 terms
(i.e., no more than 6 years). These term limits present a lifetime ban for any person who has

served the maximum number of terms in that office.

This Resolution: Eliminates term limitations for State Senators and Assembly members.

The Problem: Term limits for California State legislators and other Constitutional officers were
enacted as part of the Political Reform Act of 1990. Once wildly popular, legislative term limits
have been a profound failure in California.

Term limits—the supposed panacea for everything that is wrong with the State Legislature—has
proved to be just the reverse. Rather than fix the legislature, it has created systemic problems
that severely impact the State’s ability to govern effectively. Since term limits were approved in
1990, California has experienced firsthand that the supposed benefits of term limits are pure
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myths. In November 2004, the non-partisan Public Policy Institute of California issued a report
demonstrating how term limits have failed California." The report concluded simply, “Careerism
remains a constant in California politics.”

Moreover, the report observed the following trends:

1. “Special interest money still flows in roughly the same proportions to Senate and
Assembly leaders in ever-rising amounts; term limits have not eased the burden of
fundraising in any way.”

2. “[F]requent changes in the membership and leadership of legislative committees,
especially in the Assembly, diminish their expertise in many important policy
areas. Many committees lack the experience to weed out bad bills and to ensure
that agencies are acting efficiently and in accordance with legislative intent.”

“Legislative oversight of the executive branch has declined significantly.”

4. “[T]he Legislature is less likely to alter the Governor’s Budget, and its own
budget process neither encourages fiscal discipline nor links legislators’ requests
to overall spending goals.”

5. “With only six years in the Assembly before a lifetime ban goes into effect,
Speakers have less than two years to leave their mark, and lame duck leaders face
serious obstacles.”

6. “The practice of *hijacking’ Assembly bills—gutting their contents and amending
them thoroughly in the Senate—has increased sharply.”

Term limits have undermined the California legislature and made its members marginally
effective at best. As a result, California, the 7th largest economy in the world, is in danger of
falling behind other states and world economies. Term limits have created *“short-loop”
responsiveness and proven the effects of un-tempered, poll-driven government. Term limits
have cut short the careers of talented elected officials who retain the confidence of their
constituencies and have years of capable service still to give. Term limits have killed any
incentive for officials to serve well.

Our Legislature has lost its experience, judgment, and caution. In short, it has lost its wisdom. It
IS time to put term limits to rest.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND PERMANENT CONTACT: Thomas H. Vidal, SEDGWICK, DETERT,

MORAN & ARNOLD LLP, 801 South Figueroa St., 18th FI., Los Angeles, CA 90017, voice
(213) 426-6900; fax (213) 426-6921; e-mail thomas.vidal@sdma.com

! Bruce E. Cain & Thad Kousser, Adapting to Term Limits: Recent Experiences and New Directions (2004) (on file
with the Public Policy Institute of California).
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RESPONSIBLE FLOOR DELEGATE: Thomas H. Vidal
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RESOLUTION 5-15-2006

DIGEST
Initiatives: Prohibiting Payment of Signature Collectors
Adds Election Code section 18604 to prohibit paying signature collectors on ballot initiatives.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds Election Code section 18604 to prohibit paying signature collectors on
ballot initiatives. This resolution should be approved in principle because it ensures that the
initiative process reflects the actual will of the voters, rather than the ability of special interests to
fund petition drives.

The initiative process evolved out of an attempt to wrest control of the state’s political process
away from special interests and allow voters to use the ballot initiatives to affect certain aspects
of their lives in California. Before the enactment of initiatives in 1911, California residents
could not get issues of concern to them heard without going through the legislative process.

Now, however, the initiative process has devolved into a race for signatures. Corporate groups
and other large associations routinely hire armies of signature gatherers and send them out,
armed with clipboards and a disarming pitch that often misrepresents the petition itself, to stalk
voters at malls, parades, street fairs, and baseball games. Some of the petition workers have been
found to be unregistered in California or, sometimes, not even residents of the state, either of
which is a violation of state law. The popular process envisioned by Hiram Johnson almost a
century ago has been reduced to a contest for signatures at a few dollars apiece.

If the initiative process is to be a true reflection of popular will, it should be conducted by
volunteers, not paid workers. The practice of paying petition workers should be banned.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Election Code Section 18604 to read as follows:

§18604

It shall be unlawful for compensation to be provided to any individual, corporation,

business, or any other entity for the collection of signatures for the purpose of qualifying any

initiative for the ballot. Any person, business, or corporation who violates this section by

providing compensation for the collection of signatures for the purpose of qualifying any
05-15-1

g~ wdNPE-




6 initiative for the ballot shall be quilty of a misdemeanor.

(Proposed new language underlined; language to be deleted stricken)
Proponents: Duncan Crabtree-Ireland, Franne Ficara, Leon Goldin, Maggie Grover, Jody
Hoenninger, Andi Liebenbaum, Lawrence Liebenbaum, Steve Marsh, Lilys McCoy, Sam
Overton, Alan Ramos, Tina Rasnow, Matthew St. George, George Wailes, Steve Wall, Jim
Weixel
STATEMENT OF REASONS
Existing Law: Only provides that individuals may not be paid for signing an initiative.

This Resolution: Would prohibit the payment of any compensation in any form for collecting
signatures for the initiative to qualify for the ballot.

The Problem: The original intent of the Progressive reformers has been corrupted by the
establishment of an Initiative-Qualification Industrial Complex in the state of California. Any
person or organization with the necessary funds can now place an initiative on the ballot by
hiring individuals to collect the number of signatures required to qualify for that election. As a
result, voters are now subject to a plethora of initiative measures at every election, which may be
called at any time, regardless of the popular will or actual need for such enactments of law. In
order to return this process to its original intent, the placement of an initiative on the ballot must
be based upon a popular movement, motivated by real need and actual citizen volunteers, by
removing the lure of compensation from the qualification process. It is time to be free from the
tyranny of a runaway electoral monster, to deliver ourselves from a corrupt process fueled by
unlimited funds, and save our votes for real issues which require popular intervention when the
political system has truly broken down.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Matthew St. George, Los Angeles City

Attorney’s Office, Police Discovery Section, 201 N. Los Angeles Street, Suite 301, Los Angeles,
CA 90012, voice 213-978-2130, fax 213- 978-2082, e-mail: mstgeor@atty.lacity.org

Responsible Floor Delegate: Matthew St. George
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RESOLUTION 05-16-06

DIGEST

Products Liability: Liability of Non-Manufacturing Product Sellers

Adds Civil Code section 1714.46 to permit the dismissal of innocent retail sellers in certain
products liability actions.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Civil Code section 1714.46 to permit the dismissal of innocent retail sellers
in certain products liability actions. This resolution should be disapproved because it
detrimentally changes strict liability law for products liability in California.

The exception to strict liability for tobacco retailers and distributors provided in Civil Code
section 1714.45 was the result of a process that presumably recognized, at least in part, that the
shear number of retailers and distributors of such products was astronomical. However, there is
no showing that the problem addressed by this proposal is one that impacts any large number of
sellers of products. No doubt the expense of defense of product liability claims is large by any
measure, but the social policy in support of strict liability for injuries caused by defective
products is one that rests the risk of loss on commercial interests rather than on the consumer.

In addition to the larger policy problems presented by the proposal, the resolution is facially
confusing. It defines product seller to include one who, among other things, installs or
assembles (§(a)(4).) It then excepts from dismissal a seller who creates the defect (8(c)(6).)
Finally, it provides that installation and packaging in accordance with manufacturer
specifications do not constitute sufficient control to impose liability (8(d).) This approach is
confusing and unduly complex.

This resolution does not make clear that the problem it addresses is of such broad implication
that a substantial change in the manner in which strict liability is adopted in California is either
necessary or preferred. Further study of this area of concern is no doubt warranted. The
assumption that there is an “innocent seller” appears inconsistent with the strict liability concept
in products liability cases. The proposal does not consider the impact that the revision to the
statutory scheme may have on the overall approach to strict liability in California litigation.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Civil Code section 1714.46 to read as follows:
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81714.46.
a. As used in this act:

(1) "Product liability claim" means any civil claim or action brought for harm caused
by a product, irrespective of the theory upon which the claim or action is brought. It
includes, but is not limited to, claims or actions designated or previously designated as strict
liability in tort; breach of express or implied warranty; negligence; or any other substantive
legal theory.

(2) "Harm" means death; physical injury to the person; pain and suffering; mental
anquish or emotional distress; loss of consortium or services; other losses deriving from
these claims; and physical damage to property other than to the product itself. "Harm" is not
"economic loss."

(3) "Economic loss" means direct, incidental, or consequential pecuniary loss to, or
resulting from damage to, the product in question, and nonphysical damage to property other
than that product. "Economic loss" is not "harm." Pecuniary loss caused by harm to the
plaintiff's person, the person of another when harm to the other interferes with an interest of
the plaintiff protected by tort law, or the plaintiff's property other than the product itself is
not considered "economic loss™ within the meaning of this statute.

(4) "Product seller" means a person or entity, including a retailer, wholesaler,
distributor, or lessor, who, in the course of a business conducted for that purpose: sells;
distributes; leases; installs; assembles pursuant to a manufacturer's instructions, plan,
intention, design, or specifications; blends; packages; labels; markets; or otherwise is
involved in placing a product into the stream of commerce. The term "product seller” does
not include: (a) A manufacturer;  (b) A seller of real property; (c) A provider of
professional services in any case in which the sale or use of a product is incidental to the
transaction and the essence of the transaction is the furnishing of judgment, skill or services;
or (d) Any person who acts only in a financial capacity with respect to the sale or leasing of
a product.

(5) "Manufacturer" means any person or entity who, in the course of a business
conducted for that purpose: designs; produces; fabricates; assembles pursuant to its own
instructions, plan, intention, design, or specifications; packages or labels to its own
specifications; or remanufactures the relevant product or component part before its sale of
that product or component part. This term does not include independent product designers
whose services are contracted for by a manufacturer if such designers are not otherwise
engaged in the business of selling products.

(6) "Upstream distributor of the product™ means a product seller who is closer in the
chain of distribution to the manufacturer than is another product seller.

b. A party whose sole relationship to a claim is as a product seller may move for a
dismissal without prejudice of any product liability claim against it, which motion shall be
supported by an affidavit setting forth, under oath, the following information: [1] the correct
identity and address of the manufacturer of the product allegedly causing harm or, if
unknown, the correct identity and address of an upstream distributor of the product; [2] that
the moving party's sole relationship to the claim is as a product seller within the definition of
paragraph a(4); and [3] that the affiant is not aware of any facts or circumstances under
which a verdict might be reached against the product seller as a result of any of the
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exceptions to this statute set forth in subsection ¢ below. Such motion shall be filed with due
diligence.

c. Unless the affidavit mentioned in the preceding subsection is contradicted by
credible evidence, the court shall grant the product seller's motion and the product seller
shall thereafter be relieved of all product liability claims, except in the following instances:
(1) The manufacturer cannot be identified or located through reasonable efforts; (2) The
manufacturer is not subject to the court's jurisdiction or, despite due diligence, cannot be
served with process; (3) The manufacturer has no known facility, agents, or other presence
within the United States; (4) Neither the manufacturer nor an insurer providing liability
coverage to the manufacturer is likely to be able to satisfy a judgment that may be entered;
(5) If subsection ¢ (1), (2), (3), or (4) applies because of the status of the manufacturer but
there is an upstream distributor of the product to whom it does not apply, that subsection
shall not be a bar to the securing of a dismissal by a product seller who is not the upstream
distributor; (6) The product seller, through an affirmative act, created the product defect,
inadequate warnings or instructions, or other defective condition that proximately caused the
harm alleged, or exercised significant control over the creation of the defect, inadequate
warnings or instructions, or defective condition that proximately caused the harm alleged;
(7) The defect was introduced while the product was in the custody or control of the product
seller; (8) The product seller misrepresented a material fact concerning the product and this
misrepresentation proximately caused the harm alleged; (9) The product seller sold the
product to a person or in a manner contrary to a statutory requirement and such sale
proximately caused the harm alleged; (10) The manufacturer had a post-sale obligation to
warn or recall; the manufacturer had no knowledge of the names and addresses of the
product seller's immediate customers or current owners of the products in question that were
sold by the product seller, but the product seller had such knowledge; the manufacturer
furnished post-sale warning information or post-sale recall information to the product seller
and requested that the product seller provide this information to its immediate customers and
known current owners; the product seller could reasonably furnish this information to its
immediate customers or known current owners but failed to do so; and the claimant's harm
was proximately caused by this inaction of the product seller; (11) a product recall but
unreasonably failed to do so and the claimant's harm was proximately caused by this failure;
or (12) The product seller issued an express warranty, the breach of which proximately
caused the harm alleged. For purposes of this section, the product seller's distribution of an
express warranty of the manufacturer or upstream distributor shall not constitute an issuing
of that warranty by the product seller.

d. Assembly, construction, installation, packaging, or labeling of a product by a
seller in accordance with the manufacturer's design, specifications, plan, intention,
formulation or instructions shall not constitute the creation, or exercise of significant control
over the creation of a product defect, inadequate warnings or instructions, or defective
condition within the meaning of subsection ¢ (6) above.

e. If the claimant does not know or have reason to know the identity of the
manufacturer or upstream distributor, the commencement of a product liability action
against the product seller shall toll the applicable statute of limitations against the
manufacturer or upstream distributor until such time as the claimant shall have received
notice of the identity of the manufacturer or upstream distributor.
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90 f. If, during the pendency of an action and after dismissal of the seller pursuant to

91 this statute, a subsequent showing is made to the court that: (1) there has been a change in

92 any condition that was a basis of the dismissal; (2) the party making that showing has acted

93 inareasonable manner; and (3) the change in condition reveals either a basis for

94  independent liability on the part of the product seller or the likelihood that there will be an

95 inability of the claimant to secure satisfaction from the manufacturer, an upstream

96 distributor, or one of their insurers of a judgment that may be entered, the court shall

97 reinstate the claims previously made against the product seller and those claims shall not be

98  barred by the passage of time.

99 g. Inthe event the court finds, at any time, that the affidavit mentioned in subsection b above
100  was filed in bad faith, the court shall impose sanctions against the offending party, including
101  any resultant costs and attorney fees incurred as a result of the dismissal of the claim against
102  the product seller.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Currently, all sellers in the chain of distribution of a product are liable for defects
found in that product, Vandermark v. Ford Motor Co. (1964) 61 Cal.2d 256, 262-263 (except for
non-manufacturing sellers of tobacco products; Civ. Code, §1714.45(b)). It does not matter if
the seller is a wholesaler or retailer who had no part in the creation of the defect, no control over
the product’s manufacture or design, or no reason to believe that the product was defective.
Liability of everyone in the chain of distribution exists even where a plaintiff has a ready source
of recovery from a solvent manufacturer if liability is proven. At least 23 other states have
enacted statutes that contain some protection for innocent product sellers. These statutes and
problems with existing common and statutory law are described in detail in Sachs, Product
Liability Reform and Seller Liability: A Proposal for Change (2003) 55 Baylor L.Rev. 1031.

This Resolution: Would allow the dismissal of an innocent non-manufacturing product seller
from a lawsuit when a plaintiff has a satisfactory means of recovery against the product
manufacturer, an upstream distributor, or the insurer of either; would retain the seller as a
defendant where the plaintiff does not have such a means of recovery, where the seller created
the condition that caused the harm alleged, or where the defect was introduced while the product
was in the control of the seller.

The Problem: Product liability cases are extremely expensive to litigate. All defendants in the
chain of distribution are usually impleaded, and discovery and other costs are multiplied as a
result. When an injured plaintiff has a satisfactory avenue of recovery from the product
manufacturer or its insurer (or, in the absence of such an avenue, from a party upstream in the
chain of distribution or the upstream party’s insurer), and when the non-manufacturing seller did
not create the accident-causing condition, this multiplication is completely unnecessary.
Removing non-manufacturing sellers as defendants will increase efficiency, eliminate substantial
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legal and other expenses to the sellers in defending litigation, and eliminate further potentially
substantial expenses and circuity of action from claims for indemnification against
manufacturers. Cost reduction to sellers will also help control product costs to the ultimate
consumer. The Legislature implicitly recognized these problems when it exempted non-
manufacturing tobacco sellers from liability in Civil Code section 1745.45. It should eliminate
these problems by enacting this proposed legislation, which will nevertheless preserve a
plaintiff’s ability to recover a judgment against a responsible party.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND/OR PERMANENT CONTACT: Robert A. Sachs, c/o California Western

School of Law, 225 Cedar Street, San Diego, CA 92101, voice 619-515-1561, email
rsachs@cwsl.edu.

RESPONSIBLE FLOOR DELEGATE: Robert A. Sachs
COUNTERARGUMENT
SANTA CLARA COUNTY BAR ASSOCIATION

This resolution seeks to change the way products liability is handled in California. Currently, we are
a strict liability state. Thus, any party involved in the sale of a defective product is liable under the
law. While this may “catch” unknowing or innocent businesses and individuals, it is something that
one must accept if they choose to do business in the state. Moreover, since a party always has the
ability to seek indemnification from a manufacturer, distributor, etc., an innocent seller is not
penalized. In addition, given that the proposed resolution already comes with a multitude of
exceptions when it will not apply, the end result is more legislation that will, ultimately, have little to
no effect. This is an unnecessary change to California law and should be rejected.
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RESOLUTION 05-17-06

DIGEST

Presidential Elections: Time Polls Shall be Opened and Closed

Amends Election Code section 14212 to revise the days and hours when the polls are open in
California during presidential elections.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 1-01-02, which was determined to be out of purview.

Reasons:

This resolution amends Election Code section 14212 to revise the days and hours when the polls
are open in California during presidential elections. This resolution should be disapproved
because it is poorly crafted, confusing and inconsistent with federal election laws.

The resolution suggests that voters in California are discouraged from participating in elections
for President because of the early returns projected through modern technological
communications such as television and the Internet. While this may be true, there is no empirical
evidence to support this claim. The proposal to open polls the day before the official election
day as well as until 8:00 PM eastern time on election day in order to avoid “the dilution of the
California vote” causes significant burdens for California, as follows: (a) This plan adds
significant costs to the election/voting process to have polls open on two consecutive days; (b)
The plan requires volunteer poll monitors to work over two days rather than one; and (c) This
method increases security risks. Additionally, this process potentially pushes the perceived
pendulum too far in the opposite direction by providing California with, what may be perceived
as, the advantage over east coast and Midwest voters. In other words, by giving California
voters first voting privileges, east coast and Midwest voters might be less inclined to exercise
their voting privileges once the results in California are widely broadcast through television and
Internet. It is this imbalance in voting impetus that the proposed resolution seeks to cure, but, in
fact, simply shifts from one side of the country to the other.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Section 14212 of the Elections Code to read as follows:

1 814212

2 (a) The polls shall be open at 7 a.m. of the day of any election, and shall be
3 kept open until 8 p.m. of the same day, when the polls shall be closed, except as

4 provided in subsection (b) hereof and in Section 14401.
5

6

(b) With respect to any election which includes the office of President of the United
States of America, the polls shall close on the election day at eight p.m. Eastern Time, and
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7  shall also be open at 7:00 a.m. the day immediately preceding such election day and shall be
8  kept open until 8 p.m. Pacific Time of that immediately preceding day, except as provided in
9  Section 14401.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Provides for polls in California to open at 7 a.m. of the day of any election and to
close at 8 p.m. of the same day.

This Resolution: The proposed law is designed to prevent the dilution of the California vote by
allowing California polls in a Presidential election to close at approximately the same time as the
polls close on the East Coast.

The Problem: Modern communications and competitive media make carrying out a voter’s duty
more difficult. We are bombarded with reports of elections in progress, predicted winners and
celebrations, all of which occur before our polls in California ever close. Voters in California
have a feeling of being left out if they haven’t yet voted near the end of the voting day. These
events have the ability to affect or decide elections in a real way. The proposed law is designed
to prevent the dilution of the California vote by allowing California polls to close at
approximately the same time as the polls close on the East Coast.

The twenty-four hour voting day insures that a voter will have reasonable convenience in casting
his vote and at the same time that polls can close in California and have the same impact that a
poll closing in an eastern state will have. The law provides that voters in California will have the
same number of hours in which to cast their vote. Each local county will decide how and what
hours of convenience to provide. However, those hours can be spread over a twenty-four hour
day. For example, voters who like to cast their votes early could still be accommodated on the
day of the election. For example, polls can still be open from 7 a.m. to 5 p.m. Those who prefer
voting in the evening could vote on the day prior to the election between 5 and 8 p.m.
Alternatively, counties might choose to do as some East Coast counties which begin voting at
midnight. This will involve some minor inconvenience at the polling place which will be open
over the latter part of one day and the early part of the next day. It should, however, not be a
major inconvenience. Moreover, there should be little extra cost because the largest cost is that
of the election workers who are paid presumably on an hourly basis and work in shifts in any
event. The rewards to be reaped are significant for the California voting public which would
receive prime time coverage and impact for its vote.

IMPACT STATEMENT

The proposed resolution affects other laws in the Elections Code regarding the definition of
election day including 81200 of the Elections Code.
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AUTHOR AND/OR PERMANENT CONTACT: Kenneth G. Petrulis, Goodson and Wachtel,
10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024 (310) 208-8282,
kgp@gwtaxlaw.com

RESPONSIBLE FLOOR DELEGATE: Kenneth G. Petrulis
COUNTERARGUMENT
SANTA CLARA COUNTY BAR ASSOCIATION

This proposal is simply unworkable. As an initial matter, it violates Article I, Section 1,
Paragraph 4 of the U.S. Constitution which provides that Congress will set the date that the
electors for president shall be chosen. That day is the first Tuesday in November. Thus, any
voting that occurs on another date, as this resolution would allow, is constitutionally
impermissible. Even if possible, though, this resolution would still create voting havoc. It is
effective only once every four years, thus creating confusion in the voters’ minds. Moreover,
even though campaigns for state legislators, local officials, and state propositions are also on the
ballot, this resolution would prevent the electorate from voting on these matters after 5:00 p.m.
simply because we are electing a President. Thousands upon thousands of votes would be lost
simply because a presidential election was being contested. This unnecessary and
unconstitutional attempt to change when we vote should be rejected.
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RESOLUTION 05-18-06

DIGEST

Federal Electronic Surveillance: Congressional Investigation

Recommends the adoption of American Bar Association (ABA) Resolution 302 urging Congress
to investigate warrantless electronic surveillance.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 05-06-06.

Reasons:

This resolution recommends the adoption of American Bar Association (ABA) Resolution 302
urging Congress to investigate warrantless electronic surveillance. This resolution should be
approved in principle because the Executive Branch’s admitted circumvention of the Foreign
Intelligence Surveillance Act (FISA) requires congressional review and remediation to preserve
the constitutional requirement of separation of powers.

President Bush has admitted that, under his direction, the National Security Agency has
bypassed the requirements of the FISA to engage in warrantless wiretaps and eavesdropping on
American citizens. The President claims that broad wartime powers as Commander-in-Chief
allow the circumvention of certain acts of Congress, including FISA, while fighting the “war on
terror”. The Bush Administration has further refused to provide detailed information to
Congress or the public regarding the breadth of the domestic surveillance program or why FISA
cannot be followed. Such a position threatens the constitutional checks and balances
underpinning our democracy. (U.S. Const., art. I, 8 1, art. 1l, 81, & art. I1l, § 1.)

ABA resolution 302 calls on the President to abide by constitutional and statutory constraints on
electronic surveillance of Americans and for Congress to conduct a thorough inquiry, with public
hearings, of the NSA program. The ABA resolution, which was crafted by a bipartisan task
force including a former FBI director and former lawyers for the NSA and the CIA, was
overwhelmingly passed by the ABA’s House of Delegates. CDCBA adoption of this resolution
will demonstrate its support for protecting national security in a manner consistent with
constitutional guarantees.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations adopts American Bar
Association (ABA) Resolution 302 regarding the roles of Congress and the President in the fight
against terrorism.

We, the Conference of Delegates of California Bar Associations, hereby adopt American Bar
Association (ABA) Resolution 302, as set forth below, in its entirety. The ABA resolution urges
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Congress to: conduct a comprehensive investigation to determine the nature and extent of any
electronic surveillance of U.S. persons that does not comply with the Foreign Intelligence Surveillance
Act (FISA); the bases for the legality of such surveillance; whether Congress was properly informed of
and consulted as to the surveillance; the nature of the information obtained and whether it was retained
or shared with other agencies; and whether this information was used in legal proceedings against any
U.S. citizen. The U.S. Constitution, the system of checks and balances established by our Constitution
and the individual rights and liberties set forth in our Constitution must be protected. We call upon bar
associations and legal organizations nationwide to join in this statement in support of ensuring that our
national security is protected in a manner consistent with constitutional guarantees.

PROPONENT: Beverly Hills Bar Association.
STATEMENT OF REASONS:

Existing Law: U.S. Constitution; Foreign Intelligence Surveillance Act, 50 U.S.C. 88 1801 et seq. (FISA);
Authorization for Use of Military Force of Sept. 18, 2001, Pub. L. No. 107-40, 115 Stat. 224 §
2(a)(2001)(AUMF); Intelligence Authorization Act for Fiscal Year 2002, Pub. L. No. 107-108, §
314(a)(2)(B), 115 Stat. 1394 (Dec. 28, 2001)(IAA); USA Patriot Act, Pub. L. 107-56, § 218, 115 Stat. 272
(Oct. 26, 2001).

This Resolution: Will emphasize the importance of conducting foreign intelligence in a manner consistent
with the Constitution, Congressionally-enacted legislation and Judicial oversight. This resolution calls
upon the President to abide by Constitutional limitations on his executive powers and upon Congress to
assume its constitutionally-designated role and investigate and oversee the intelligence process in an open
forum, closing hearings only when necessary given the nature of the inquiry. The legal community must
educate the public on the important roles that all branches of government bring to our democratic system
regardless of whether our nation is at peace or at war. It is also important to remind all elected officials
and their constituents that a healthy democratic society cannot survive without respect for, and adherence
to, the rule of law. Unification of the legal community on this matter is necessary so that our
constitutional freedoms do not become victims of the fight against terrorism.

The Problem: The President has admitted that he authorized the National Security Agency (NSA) to
engage in domestic surveillance of U.S. residents without first obtaining court-approved warrants, and that
the NSA has engaged in such activity for the past four years. The President contends that his
Administration has the authority to conduct foreign intelligence electronic surveillance without obtaining
court orders. In support of this authority, he has cited the executive powers granted by the Constitution
and the AUMF’s grant of authority to use “all necessary and appropriate force” against Al Qaeda and its
supporters.

After revelations of wiretapping abuses during the Nixon administration and a Senate committee’s
investigation of Executive branch surveillance procedures, FISA was enacted in 1978. FISA required, for
the first time, a prior judicial warrant for all electronic surveillance for foreign intelligence or
counterintelligence purposes in the U.S. in which communications of a “United States person” might be
intercepted. The Patriot Act and the IAA amended FISA to expand the period for emergency electronic
surveillance (without a court order) from 24 to 72 hours. Congress also reduced the standard for obtaining
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awarrant from a showing that foreign intelligence gathering was the “primary purpose” to a showing that
it was for a “significant purpose™.!

Despite the flexibility provided to the Administration by Congress, the President insists that he has
unlimited power to order unlimited warrantless wiretapping of Americans with no judicial review. For the
reasons set forth above, bar associations and legal organizations nationwide should join in this statement
in support of ensuring that our national security is protected in a manner consistent with constitutional
guarantees.

IMPACT STATEMENT

This resolution does not affect any other laws.

AUTHOR AND/OR PERMANENT CONTACT: Robin Yeager, 2250 E. Imperial Hwy., Suite 200;
El Segundo, CA 90245; voice 310.563.2105; fax: 310.563.2106; email:

robiny@yeagermediation.com.

RESPONSIBLE FLOOR DELEGATE: Robin Yeager

1 For a more detailed analysis of the problem, see the ABA Task Force’s report in support of Resolution 302, which can be found online at
http://Amww.abanet.org/op/greco/memos/aba_house302-0206.pdf .
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302
AMERICAN BAR ASSOCIATION

Adopted by the House of Delegates
February 13, 2006

RESOLVED, that the American Bar Association calls upon the President to abide by the
limitations which the Constitution imposes on a president under our system of checks and
balances and respect the essential roles of the Congress and the judicial branch in ensuring that

our national security is protected in a manner consistent with constitutional guarantees;

FURTHER RESOLVED, that the American Bar Association opposes any further
electronic surveillance inside the United States by any U.S. government agency for foreign
intelligence purposes that does not comply with the provisions of the Foreign Intelligence
Surveillance Act, 50 U.S.C. 88 1801 et seq. (FISA), and urges the President, if he believes that
FISA is inadequate to safeguard national security, to seek appropriate amendments or new
legislation rather than acting without explicit statutory authorization;

FURTHER RESOLVED, that the American Bar Association urges the Congress to
affirm that the Authorization for Use of Military Force of September 18, 2001, Pub. L. No.
107-40, 115 Stat. 224 8§ 2(a) (2001) (AUMF), did not provide a statutory exception to the FISA
requirements, and that any such exception can be authorized only through affirmative and
explicit congressional action;

FURTHER RESOLVED, that the American Bar Association urges the Congress to
conduct a thorough, comprehensive investigation to determine: (a) the nature and extent of
electronic surveillance of U.S. persons conducted by any U.S. government agency for foreign
intelligence purposes that does not comply with FISA; (b) what basis or bases were advanced (at
the time it was initiated and subsequently) for the legality of such surveillance; (c) whether the
Congress was properly informed of and consulted as to the surveillance; (d) the nature of the
information obtained as a result of the surveillance and whether it was retained or shared with
other agencies; and (e) whether this information was used in legal proceedings against any U.S.
citizen.

FURTHER RESOLVED, that the American Bar Association urges the Congress to
ensure that such proceedings are open to the public and conducted in a fashion that will provide a
clear and credible account to the people of the United States, except to the extent the Congress
determines that any portions of such proceedings must be closed to prevent the disclosure of
classified or other protected information; and

FURTHER RESOLVED, that the American Bar Association urges the Congress to
thoroughly review and make recommendations concerning the intelligence oversight process,
and urges the President to ensure that the House and Senate are fully and currently informed of
all intelligence operations as required by the National Security Act of 1947.2

2 Resolution 302 was sponsored by the ABA Task Force on Domestic Surveillance in the Fight Against Terrorism, the
Association of the Bar of the City of New York Sections of Criminal Justice, Individual Rights and Responsibilities, International
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Law, Litigation and Science and Technology, National Conference of Specialized Court Judges, Center for Human Rights,
Commission on Immigration and the Beverly Hills Bar Association.
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RESOLUTION 06-01-06

DIGEST

Employment Discrimination: Extension of Time to File Complaint

Amends Government Code section 12960 to extend time limits for filing a discrimination
complaint with the Department of Fair Employment & Housing.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 12960 to extend time limits for filing a
discrimination complaint with the Department of Fair Employment & Housing. This resolution
should be disapproved because no legitimate reason exists for granting a longer period of time to
file discrimination lawsuits than lawsuits for other employment tort claims, including wrongful
termination claims based on discriminatory conduct.

The primary reason given in support of this resolution is that the time limit for filing a
discrimination claim with the DFEH is one year shorter than the time period for filing a common
law claim for wrongful termination in violation of public policy. However, a plaintiff has an
additional year after a DFEH right-to-sue notice is issued in which to file a civil lawsuit. (Gov.
Code, § 12965, subd. (b).) Accordingly, under the current law, a discrimination plaintiff actually
has two years to file a civil lawsuit, the same as a plaintiff filing a claim for common law
wrongful termination. Under the proposed resolution, a discrimination plaintiff would have three
years to file a civil lawsuit (two years to file with the DFEH and one additional year to file the
civil lawsuit), one year more than the statute of limitations to file wrongful termination lawsuits
and most other tort claims. No reason is given for treating discrimination claims differently than
other employment law claims, including those for wrongful termination based on discriminatory
conduct.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code section 12960 to read as follows:

812960

() The provisions of this article govern the procedure for the prevention and
elimination of practices made unlawful pursuant to Article 1 (commencing with Section
12940) of Chapter 6.

(b) Any person claiming to be aggrieved by an alleged unlawful practice may file
with the department a verified complaint, in writing, that shall state the name and address of
the person, employer, labor organization, or employment agency alleged to have committed
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the unlawful practice complained of, and that shall set forth the particulars thereof and
contain other information as may be required by the department. The director or his or her
authorized representative may in like manner, on his or her own motion, make, sign, and file
a complaint.

(c) Any employer whose employees, or some of them, refuse or threaten to refuse to
cooperate with the provisions of this part may file with the department a verified complaint
asking for assistance by conciliation or other remedial action.

(d) No complaint may be filed after the expiration of ene two years from the date
upon which the alleged unlawful practice or refusal to cooperate occurred, except that this
period may be extended as follows:

(1) For a period of time not to exceed 90 days following the expiration of that two
year period, if a person allegedly aggrieved by an unlawful practice first obtained
knowledge of the facts of the alleged unlawful practice after the expiration of ene two years
from the date of their occurrence.

(2) For a period of time not to exceed ene two years following a rebutted
presumption of the identity of the person's employer under Section 12928, in order to allow
a person allegedly aggrieved by an unlawful practice to make a substitute identification of
the actual employer.

(3) For a period of time, not to exceed ene two years from the date the person
aggrieved by an alleged violation of Section 51.7 of the Civil Code becomes aware of the
identity of a person liable for the alleged violation, but in no case exceeding three four years
from the date of the alleged violation if during that period the aggrieved person is unaware
of the identity of any person liable for the alleged violation.

(4) For a period of time not to exceed ene two years from the date that a person
allegedly aggrieved by an unlawful practice attains the age of majority.

(Proposed new language underlined ; language to be deleted stricken)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: Existing Law requires that a person file a complaint with the California

Department of Fair Employment and Housing within one-year of the last discriminatory act.

This Resolution: Would extend the time within which a person could file a complaint with the
California Department of Fair Employment and Housing (DFEH) from the current one year time
period to two years.

The Problem: Currently, there is a difference between the time within which a person may file a
complaint with the DFEH and the time a person may file a common law claim for Wrongful
Termination in Violation of Public Policy. Making the proposed changes to Government Code
section 12960 would permit California Workers to bring claims against their employers for a
longer period thereby expanding workers’ rights. This resolution would also extend the time
period within which aggrieved workers could try to resolve their differences informally.
Currently, if negotiations between a worker and an employer cannot be resolved within the
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period of one year, the aggrieved worker must file his or her complaint with the DFEH. This
resolution would permit the parties to work out their differences over a longer period of time and
may actually foster informal resolution of potential claims. Finally, the proposed change would
expand the time period within which a worker could claim damages. Currently, a prevailing
plaintiff is limited to claiming damages for a period one year before the complaint is filed with
the DFEH. This proposed change would extend that period to two years where a jury determines
that an employer has violated the Fair Employment Housing Act.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.

AUTHOR AND/OR PERMANENT CONTACT: Lawrence A. Organ, 404 San Anselmo Ave.,
San Anselmo, CA 94960; 415-302-2901 phone; 415-460-0422 fax; e-mail; larryaorgan@aol.com

RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ
COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

Extension of the time period to file an administrative claim with the DFEH will not foster prompt
complaints and investigation into the underlying facts of such complaints. By extending the time
period, employers will have difficulty gathering facts in support of their investigation while the
employees who are percipient witnesses are still employed or while the facts are still fresh in
their memory. Employees may leave, evidence may be destroyed. Furthermore, by seeking to
extend the time to file the administrative claim, not the lawsuit, the resolution would allow
employment claims to drag out for years. An individual knows if he or she is being harassed.
Extending the claims deadline merely encourages non-meritorious litigation from an individual
who has become dissatisfied with his or her employer and is looking for a mechanism to strike
back. Two years is a very long claim filing deadline. Many government claims require filing
with a year or less for one clear reason — the claim should be filed to begin the investigation,
which investigation will determine whether a lawsuit may/should be filed. While two years may
be reasonable as a litigation statute of limitations, it is inappropriate for a government claims
filing deadline.
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RESOLUTION 06-02-06

DIGEST
Workers’ Compensation: Qualified Medical Evaluators in Medical Provider Networks

Amends Labor Code section 4616 to require the inclusion of certified Qualified Medical
Evaluators in Medical Provider Networks.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Labor Code section 4616 to read as follows:
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8§ 4616

(@)(2) On or after January 1, 2005, an insurer or employer may establish or modify a
medical provider network for the provision of medical treatment to injured employees. The
network shall include physicians primarily engaged in the treatment of occupational injuries
and physicians primarily engaged in the treatment of nonoccupational injuries. The goal
shall be at least 25 percent of physicians primarily engaged in the treatment of
nonoccupational injuries. The administrative director shall encourage the integration of
occupational and nonoccupational providers. The number of physicians in the medical
provider network shall be sufficient to enable treatment for injuries or conditions to be
provided in a timely manner. The provider network shall include an adequate number and
type of physicians, as described in Section 3209.3, or other providers, as described in
Section 3209.5, to treat common injuries experienced by injured employees based on the
type of occupation or industry in which the employee is engaged, and the geographic area
where the employees are employed. Except upon request, any Qualified Medical Evaluator
duly certified by the Division under the provisions of Title 8, California Code of
Requlations, shall be included in any medical provider network established under this
article.

(2) Medical treatment for injuries shall be readily available at reasonable times to all
employees. To the extent feasible, all medical treatment for injuries shall be readily
accessible to all employees. With respect to availability and accessibility of treatment, the
administrative director shall consider the needs of rural areas, specifically those in which
health facilities are located at least 30 miles apart.

(b) The employer or insurer shall submit a plan for the medical provider network to
the administrative director for approval. The administrative director shall approve the plan
if he or she determines that the plan meets the requirements of this section. If the
administrative director does not act on the plan within 60 days of submitting the plan, it shall
be deemed approved.

(c) Physician compensation may not be structured in order to achieve the goal of
reducing, delaying, or denying medical treatment or restricting access to medical treatment.

(d) If the employer or insurer meets the requirements of this section, the
administrative director may not withhold approval or disapprove an employer's or insurer's
medical provider network based solely on the selection of providers. In developing a
medical provider network, an employer or insurer shall have the exclusive right to determine
the members of their network.
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(e) All treatment provided shall be provided in accordance with the medical
treatment utilization schedule established pursuant to Section 5307.27 or the American
College of Occupational Medicine's Occupational Medicine Practice Guidelines, as
appropriate.

() No person other than a licensed physician who is competent to evaluate the
specific clinical issues involved in the medical treatment services, when these services are
within the scope of the physician's practice, may modify, delay, or deny requests for
authorization of medical treatment.

(9) On or before November 1, 2004, the administrative director, in consultation with
the Department of Managed Health Care, shall adopt regulations implementing this article.
The administrative director shall develop regulations that establish procedures for purposes
of making medical provider network modifications.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law: Provides for the establishment of medical provider networks by the insurer or
employer to provide medical treatment to injured employees for treatment of occupational
injuries. There is no requirement that medical provider networks include Qualified Medical
Evaluators in their networks. Qualified Medical Evaluators are physicians who have been
certified by the California Division of Industrial Accidents as qualified to examine and treat
injured workers.

This Resolution: Would require inclusion of any certified Qualified Medical Evaluator in any

medical provider network established by the insurer or employer.

The Problem: Prior to the enactment of Labor Code section 4616, the injured worker could
select the physician to treat his or her industrial injuries. With passage of SB 899 in 2004,
selection of medical providers was transferred to workers' compensation insurers or to the self-
insured employer. In establishing the medical provider networks under Labor Code section
4616, insurers have excluded many qualified physicians who have been pre-certified by the
Division of Industrial Accidents as Qualified Medical Evaluators. Instead, the insurers have
limited their medical provider networks to physicians who are partial to the positions of the
insurer, not the injured worker. This amendment would correct this partiality and require
insurers and self-insured employers to include all Qualified Medical Evaluators upon request of
the Qualified Medical Evaluator in their medical provider networks.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Gerald C. Benezra, 1545 Wilshire Boulevard,

Suite 300, Los Angeles, CA 90017, voice 213-484-2247, fax 213-413-1166, e-mail
gcbenezra@socal.rr.com

RESPONSIBLE FLOOR DELEGATE: Gerald C. Benezra
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RESOLUTION 07-01-06

DIGEST

Minors: Validity of Contract for Attorneys’ Fees

Amends Family Code section 6602 to address pre-litigation settlement and prohibits use of the
statute to void contracts with third parties.

SECTION/COMMITTEE REPORT

FAMILY LAW EXECUTIVE COMMITTEE
APPROVE IN PRINCIPAL

Family Law Section approves this resolution for reasons stated by the proponent.

This position is only that of the Family Law Section of the State Bar of California. This position
has not been adopted by either the State Bar's Board of Governors or overall membership, and is
not to be construed as representing the position of the State Bar of California. Membership in
the Family Law Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 6602 to read as follows:

86602

A contract for attorney’s fees for services in litigation, made by or on behalf of a minor, is
void unless the contract is approved, on petition by an interested person, by the court in
which the litigation is pending or the court having jurisdiction over the claim, or by the court
having jurisdiction of the guardianship estate of the minor. If the contract is not approved
and a judgment or settlement of claim is recovered by or on behalf of the minor, the
attorney’s fees chargeable against the minor from the recovery or the minor’s estate shall be
fixed by the court rendering the judgment or having jurisdiction over the claim. This section
shall not void a contract by a parent, guardian or guardian ad litem or other person or entity
who contracts with counsel to pay fees for the benefit of the minor.
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(Proposed new language underscored; language to be deleted stricken)
PROPONENT: Alameda County Bar Association
STATEMENT OF REASONS

Existing Law: Family Code section 6602 requires court approval of all fee contracts for services
to minors where the payment comes from the estate of the minor.

This Resolution: These amendments would (1) allow the attorney to do work for a minor in
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contingency fee cases and cases where fees can be recovered statutorily without first going to
court to obtain approval of the fee contract but rather obtaining an order for fees at the
completion of work; and (2) allow attorney to work on case where a third party insurer or parent
or other interested person agrees to be obligated for the services for the benefit of the minor
without making a claim on the minor’s recovery or estate that is not reviewed by the Court. This
clarifies a conflict in decisions as to when approval of a fee agreement must be obtained, and
affirms the authority of the Court to assure that the minor is protected in the fee aspect of any
case, and takes into consideration that in many cases, reasonable fees are not ascertainable until
the completion of work.

This amendment section would prevent an adult who enters into a fee agreement for the benefit
of a minor from attempting to avoid the contract after the work has been performed in good faith,
for example where the minor has already retained contingency fee counsel and the nature of the
case requires additional counsel who must be paid separately by an insurer or third party.

The Problem: Clarity is needed as to when that approval of fee agreement should occur. Some
courts say it should be done at the outset, while other courts say it should be done after there is a
result (so that the court can consider the reasonableness of the fee). Some Courts say this section
governs every situation where a minor is a party and some say the contrary. There have been
instances when the attorney does the work on a contract with an adult, the client (or parent) then
fires the attorney at the end and says that section 6602 voids the contract and the attorney cannot
be entitled to any pay despite having worked extensively to good effect.

This section’s location in the Family Code seems to have been enacted with an incomplete view
of the circumstances in which minors may become parties litigant. Unfortunately the rule lumped
in contingency fee work, statutory fee cases such as civil rights matters, hourly fee work, and
other work where fees cannot be recovered but some other person or entity is paying fees on
behalf of the minor.

IMPACT STATEMENT
This resolution does not affect or change any other law statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: David Hicks 2200 Powell St., Emeryville, CA
94608 Phone: (510)595-2000; FAX: (510)594-9555; email dhcases@aol.com

RESPONSIBLE FLOOR DELEGATE: David Hicks
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RESOLUTION 07-02-06

DIGEST

Birth Records: Access by Adult Adoptees

Amends Health and Safety Code section 102705 to eliminate the necessity of a court order for
certain adult adoptees to obtain their birth records.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Health and Safety Code section 102705 to eliminate the necessity of a
court order for certain adult adoptees to obtain their birth records. This resolution should be
approved in principle because the policies and purposes behind adoption secrecy laws no longer
exist.

Initially, state laws providing for secrecy in the adoption process were designed to protect the
privacy of the parties from outside inquiry. California became one of the first states to enact
legislation to prevent the parties themselves from inspecting their own records and the original
birth certificate. Secrecy in the adoption process was done for a variety of reasons, including to
protect the birthmother from the stigma of having conceived a child, usually out of wedlock, that
she did not choose to keep; to protect the adoptive parents from the stigma of being infertile; to
protect the adoptee from the stigma of being illegitimate; and to protect the adoptive family from
the threat of attempted reclamation of the adoptee by the birthparents. These reasons are now
largely moot. In addition, whatever privacy interests of the birthparents and the adoptive parents
remain intact, it is the interests of the adopted child that should be paramount: when that child
reaches majority, and if that child so desires, he or she should be permitted to know the identity
of his or her birthparents.

However, it is recommended that any distinction made between those born before or after 1973
be removed.

SECTION/COMMITTEE REPORT

FAMILY LAW EXECUTIVE COMMITTEE
DISAPPROVE

The Family Law Executive Committee does not agree with rationale put forth by proponent for
creation of a separate class of adoptees/parents after 1973. More importantly, we feel such a drastic
change in how access to such information, for the adopted child, is handled/allowed could have a
very chilling effect on the willingness of parents to agree to give up their children for adoption
because of the fear that, without the parents consent, the child could get access to information to
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locate the parent eighteen (18) years later.

This position is only that of the Family Law Section of the State Bar of California. This position
has not been adopted by either the State Bar's Board of Governors or overall membership, and
is not to be construed as representing the position of the State Bar of California. Membership in
the Family Law Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommend that legislation be sponsored to amend
Health and Safety Code Section 102705 as follows:

§ 102705

All records and information specified in this article, other than the newly issued
birth certificate, shall be available without a court order to the adopted child if the adopted
child has reached the age of majority and was born after 1973, and only to the adopted child
if born before 1973, or to other persons, upon the order of the superior court of the county of
residence of the adopted child or the superior court of the county granting the order of
adoption.

No such order shall be granted by the superior court unless a verified petition
setting forth facts showing the necessity of the order has been presented to the court and
10  good and compelling cause is shown for the granting of the order. The clerk of the superior
11  court shall send a copy of the petition to the State Department of Social Services and the
12 department shall send a copy of all records and information it has concerning the adopted
13  person with the name and address of the natural parents removed to the court. The court
14 must review these records before making an order and the order should so state. If the
15  petition is by or on behalf of an adopted child who has attained majority, these facts shall be
16  given great weight, but the granting of any petition is solely within the sound discretion of
17  the court.
18 The name and address of the natural parents shall be given to the petitioner in a
19  court proceeding only if he or she can demonstrate that the name and address, or either of
20  them, are necessary to assist him or her in establishing a legal right.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Ventura County Bar Association
STATEMENT OF REASONS
Existing Law: The existing law requires a court order based on compelling cause for an adopted
child to gain access to information about his or her natural parents. Outside of a medical

necessity, it is often difficult for adult adopted children to gain access to information about their
birth parents, despite great personal anguish. Existing law mandating sealed records was enacted
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in the 1930’s when abortion was illegal, and children born out of wedlock carried enormous
stigma for the mother and the child.

This Resolution: Would modify existing law by requiring offices of vital records to release birth
record information to adult adopted children without a court order so adopted children can find
out the identity of their natural parents of they so choose.

The Problem: Despite the assertions of many who claim to speak for the “unborn,” children do
not ask to be born. The decision to carry a fetus to term is one made by the mother without input
from the child. Since 1973, when the United States Supreme Court issued its decision in Roe v.
Wade (1973) 410 U.S. 113, women have been able to choose whether to legally terminate a
pregnancy or carry a fetus to term. This right is codified in California.

When the adoption laws were enacted providing for sealed records, abortion was illegal and a
great deal of stigma was placed on unwed mothers and their children. This is no longer the case.
It is only fair that the law consider the best interests of the child over the privacy interests of the
mother in those cases where the woman chooses to carry her pregnancy to term.

IMPACT STATEMENT
This proposed resolution does not affect any other statute, rule, or law.
AUTHORS AND/OR PERMANENT CONTACT: Tina L. Rasnow, Ventura County Superior

Court, Self-Help Legal Access Center, 800 SouthVictoria Avenue, Room 106, Ventura, CA
93009/805.654.3879, tina.rasnow@mail.co.ventura.ca.us

RESPONSIBLE FLOOR DELEGATE: Tina L. Rasnow

COUNTERARGUMENTS
ORANGE COUNTY BAR ASSOCIATION

Under current law, a pregnant woman wishing to eschew parenthood entirely has three choices: (1)
abortion, (2) closed adoption, and (3) abandonment. This resolution seeks to take away one of these
options by ending truly “closed” adoptions. In so doing, the resolution works a sea change in
adoption law unwarranted by any compelling interest.

The proponent’s contrary assertion notwithstanding, closed adoptions are not a 1930°s anachronism.

Every year, a significant number of birth mothers and biological fathers who--for whatever personal
reasons--do not wish to become parents are still willing to place infants with adoptive parents. They
have done so with the legal assurance their identity will be kept private unless “good and compelling
cause” necessitates disclosure. Although the stigma of single parenthood has lessened significantly,
privacy remains a concern of paramount importance to many biological parents. Those who gave up
children for adoption over the past 33 years in reliance on the privacy afforded by law would be
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horrified to learn their reliance may have been misplaced.

Equally important, the resolution’s unintended social effects are unknown. If privacy cannot be
assured, some biological parents may forego adoption entirely. Would these parents instead choose
to raise an unwanted child, causing the number of dependency cases to increase, or opt for abortion,
causing the pool of children available for adoption by loving families to shrink?

The argument supporting the resolution hangs on the thinnest logical thread. After abortion became
legal in 1973, the author argues, any woman choosing a live birth over abortion ipso facto
surrendered her right of privacy in favor of her child, who “did not ask to be born.” The author
brands as presumptuous those who would speak for the unborn, but implicitly presumes many
adopted children may prefer not to have been born. Such distain for life is astonishing.

Further, declaring a woman’s privacy rights forfeit upon giving birth to a live infant means a
woman’s right to choose is unfettered only if she chooses abortion. Such runs counter to the basic
principle underlying Roe v. Wade, to wit, a woman’s right to privacy may not be impinged by
another’s moral judgment. Many women consider abortion personally abhorrent. By eliminating
her rights in the case of a live birth, the important decision such a woman must make is rendered a
Hobson’s choice.

No compelling interest supports the change. Under the current law, an adopted child may discover
his or her birth parents upon a showing of “good and compelling cause.” Certainly, if an adopted
child’s health issues require information about the biological parents, the court can issue an order
unsealing the birth records. Biological parents who, in light of changed societal mores, no longer
harbor privacy concerns may take advantage of registries that currently exist to facilitate
reunification. For those biological parents who wish to remain anonymous, however, the current law
should continue to provide protection.

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution is incorrectly premised on the assumption that only the concerns of adopted children
are relevant to a determination as to whether birth information should be released. Clearly, birth
parents who place a child or children for adoption do so for a myriad of reasons. To alter existing
requirements and allow adopted children unfettered access to their birth records without considering
the interests of the birth parents could create a chilling affect on the decisions of birth parents to give
up children for adoption when that is in the children’s best interest. The discretion to grant or deny
adopted children access to their birth records should be retained by the Superior Court so that the
interests of both the adopted children and the birth parents can be weighed appropriately.
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RESOLUTION 07-03-06

DIGEST

Family Code: Parenting Coordinator

Adds Family Code sections 32053211 to provide for a Parenting Coordinator to assist parties in
resolving issues relating to parenting or other family issues.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Family Code sections 3205-3211 to provide for a Parenting Coordinator to
assist parties in resolving issues relating to parenting or other family issues. This resolution
should be disapproved because the court already has broad discretion to appoint experts on its
own motion or on request of a mediator or the parties in contested custody cases, or to appoint
counsel for a child.

Courts have appointed counsel for children and Special Masters in custody and visitation matters
pursuant to Evidence Code 730 as well as Family Code section 3110 et seq. Family Code section
3118 provides special provisions and qualifications after allegation of child sexual abuse
allegations.

The Family Code requires mediation of all custody/visitation issues. (See Fam. Code, 83170 et
seg.) In some counties, these mediations are confidential, and in other counties, the mediator
makes recommendations to the court. The Code provides that the court may appoint counsel for
the child (Fam. Code, 83150 et seq.) and then must consider the recommendations of appointed
counsel.

Appointment of an outside expert seldom reduces costs or attorney’s fees. In high conflict cases,
one or both of the parents often do not want to pay their share of an expert’s fees and so the use
of an expert often escalates court time, attorney’s fees and costs.

Finally, it appears the proposal is misplaced in the Family Code. Section 3200 et seq. deals with
standards for providers of supervised visitation. It would seem that this proposal is closely
related to the provisions of Chapter 6 concerning appointment of investigators and evaluators
(Family Code sections 3110-3118).

SECTION/COMMITTEE REPORT

FAMILY LAW EXECUTIVE COMMITTEE
DISAPPROVE
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The Family Law Section disapproves this resolution because it appears to provide nothing more
than a potential life-time appointment to a mental health professional (and only a MHP) to
provide a combination of confidential mediation and co-parenting counseling. This is not akin to
a Special Master as indicated by the proponents. There is no ability to make decisions, only
encourage/urge; no requirement to acknowledge sources of information; no requirement to
testify regarding opinions/recommendations; etc. The list of significant problems renders this
resolution unsalvageable in FLEXCOM’s opinion.

Mediation services (confidential or non-confidential/recommending) and co-parenting
counseling are already available in every county. This resolution proposes that Judges begin
identifying cases as “high-conflict” at a point when such clear identification is impossible (early
on in case) and taking cases out of the system but sending them into never-ending mediation/co-
parenting counseling doesn’t get decisions made that are required, hence does not keep them out
of court. True value of a real Special Master program is the leverage the Special Master has, by
stipulation, to make non-major decisions and recommendations. That’s primarily what keeps
truly “high-conflict” parents out of court.

This position is only that of the Family Law Section of the State Bar of California. This position
has not been adopted by either the State Bar's Board of Governors or overall membership, and is
not to be construed as representing the position of the State Bar of California. Membership in
the Family Law Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Family Code sections 3205 — 3211 to read as follows:

§3205.
In this chapter:

(a) "High-conflict case" means a suit affecting custody and visitation under this
Division in which the parties demonstrate a pattern of:

(1) repetitious litigation;

(2) anger and distrust;

(3) difficulty in communicating about and cooperating in the care of their children; or

(4) other behaviors that in the discretion of the court warrant the appointment of a
parenting coordinator.
10 (b) "Parenting coordinator” means an impartial third party appointed by the court to
11  assist parties in resolving issues relating to parenting and other family issues arising from an
12 order in a suit affecting custody and visitation under this Division.

O©Ooo~NOoO ol wWwN -

13
14 §3206
15 (a) In a suit affecting custody and/or visitation under this Division, the court may, on

16  its own motion, or on a motion or agreement of the parties, appoint a parenting coordinator
17  to assist the parties in resolving issues related to parenting or other family issues in the suit.
18 (b) The court may not appoint a parenting coordinator if any party objects unless the

07-03-2



19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64

court makes specific findings that:

(1) the case is or is likely to become a high-conflict case; or

(2) the appointment of a parenting coordinator is in the best interest of any minor
child
in the suit.

(c) Notwithstanding any other provision of this Division, a party may at any time
prior to the appointment of a parenting coordinator file a written objection to the
appointment of a parenting coordinator on the basis of family violence having been
committed by another party against the objecting party, or a child who is the subject of the
suit. After an objection is filed, a parenting coordinator may not be appointed unless, on the
request of a party, a hearing is held and the court finds that a preponderance of the evidence
does not support the objection. If a parenting coordinator is appointed, the court shall order
appropriate measures be taken to ensure the physical and emotional safety of the party who
filed the objection. The order may provide that the parties not be required to have face-to-
face contact and that the parties be placed in separate rooms during the parenting
coordination.

§3207.

(a)_The authority of a parenting coordinator must be specified in the order appointing
the parenting coordinator and limited to matters that will aid the parties in:

(1) identifying disputed issues;

(2) reducing misunderstandings;

(3) clarifying priorities;

(4) exploring possibilities for problem solving;

(5) developing methods of collaboration in parenting;

(6) developing a custody/visitation plan; and

(b) The appointment of a parenting coordinator does not divest the court of:

(1) its exclusive jurisdiction to determine issues of custody, visitation and support;

and

(2) the authority to exercise management and control of the suit.

(c) _The parenting coordinator may not modify any order, judgment, or decree but may
urge or suggest that the parties agree to minor temporary departures from a parenting plan if
the parenting coordinator is authorized by the court to do so. Any agreement made by the
parties and the parenting coordinator may be reduced to writing and presented to the court
for approval.

(d) Meetings between the parenting coordinator and the parties may be informal and
are not required to follow any specific procedures.

(e) A parenting coordinator may not:

(1) be compelled to produce work product developed during the appointment as
parenting coordinator;

(2) be required to disclose the source of any information;

(3) submit a report into evidence, except as required by Section 153.608; or

(4) testify in court.

(f) Subsection (e) does not affect the duty to report child abuse or neglect under
California law.
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83208.

(a) Except as otherwise provided by this section, the court shall reserve the right to
remove the parenting coordinator in the court's discretion.

(b) The court may remove the parenting coordinator:

(1) on the request and agreement of both parties; or

(2) on the motion of a party, if good cause is shown.

§32009.

A parenting coordinator shall submit a written report to the court and to the parties as
often as ordered by the court. In the report, the parenting coordinator may give only an
opinion regarding whether the parenting coordination is succeeding and should continue.

83210,

(a) Any fees of a parenting coordinator appointed shall be allocated between the
parties as determined by the court.

(b) A court may appoint a parenting coordinator under Subsection (1) or a volunteer
appointed under Subsection (2) if the court finds that the parties do not have the means to
pay the fees of the parenting coordinator.

(1) Public funds may not be used to pay the fees of a parenting coordinator.
Notwithstanding this prohibition, a court may appoint an employee of the court, the
domestic relations office, or a comparable county agency to act as a parenting coordinator if
personnel are available to serve that function.

(2) If due to hardship the parties are unable to pay the fees of a parenting coordinator,
and a public employee is not available, the court, if feasible, may appoint a person to act as a
parenting coordinator on a volunteer basis.

§13211.

(a) The court shall determine the required gualifications of a parenting coordinator,
provided that a parenting coordinator must at least:

(1) hold a bachelor's degree in counseling, education, family studies, psychology, or
social work and, unless waived by the court, complete a parenting coordinator course of at
least 16 hours; or

(2) hold a graduate degree in a mental health profession, with an emphasis in family
and children's issues.

(b) In addition to the qualifications prescribed by Subsection (a), a parenting
coordinator must complete at least eight hours of family domestic violence training provided
by a family violence service provider.

(c) The actions of a parenting coordinator who is not an attorney do not constitute the
practice of law.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS
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Existing law: California law provides that the court may send the parties to mediation. In some
jurisdictions mediation is required if the parties have custody or visitation as an issue. Other
counties provide educational classes that are either voluntary or mandatory. These are done by
local rules.

This Resolution: Provides the Court with the ability to send a high conflict case to a third party
for resolution, much like a Special Master for property division. This would be used on a case-
by-case basis at the discretion of the court. Parent coordinators would help focus the parties on
the best interests of the children and help them to resolve their parenting issues. It is intended for
parties who have failed at mediation. It would also help with judicial expediency, as repeated
cases would not clog the court docket. This option could be utilized either pre judgment or
during a modification of a judgment.

The Problem: Currently the court system is often used by the parties to solve minor issues, such
as drop off times, child-care, etc. This causes an increase in attorney’s fees and court costs.
Often times the parties lose sight of the best interest of their children.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Debbie Cotton, 5267 Warner Avenue, Ste.

211, Huntington Beach, CA 92649, phone: 714-375-6417; fax 714-375-6487,
info@debracotton.com

RESPONSIBLE FLOOR DELEGATE: Barry Besser
COUNTERARGUMENTS
SACRAMENTO COUNTY BAR ASSOCIATION

Although the idea of a neutral third party being available on an ongoing basis to assist high-
conflict cases is attractive on the surface, it is not clear how the proposed definition of a
Parenting Coordinator will necessarily achieve this goal. Because the majority of the proposed
provisions are problematic, we recommend the proposal be disapproved.

The proposed Family Code Sections appoint the Parenting Coordinator after mediation has
failed. Our primary concern is a neutral party without authority to make recommendations, and
without authority to report specific findings and recommendations to the court, would result in
an endless mediation process. Without authority to make decisions or recommendations, the
parenting coordinator is in effect providing a judicially sanctioned continuous forum to play out
co-parenting dysfunction.

The following proposed provisions are especially problematic:
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- The proposed language suggests high conflict cases are determined early on.
However, high conflict cases are NOT always discernable at the earliest stages of a
case. Although some high conflict cases may be obvious from the onset, a high
conflict can arise at virtually any stage, and the court may or may not be aware of the
significant change.

- The subject matter scope of the parenting coordinator is broad, and encompasses
essentially the same scope as mediation. Per the proposed statute, mediation has
already failed prior to the parenting coordinator’s appointment. If a mediator with
authority to make decisions and recommendations has failed, then it is unlikely a
parenting coordinator with no authority will have any significant impact.

- The parenting coordinator program is confidential. They are not required to testify, to
disclose the source of any information, or be compelled to produce work product.
They are only required to report back to the court whether they are, in their own
opinion, succeeding and whether or not the parenting coordination should continue.

- The parenting coordinator is not accountable to anyone. They may only be removed
for good cause, or by request and agreement of both parties.

In summary, an ongoing confidential mediator with no authority to make decisions or
recommendations is not a viable solution to the post mediation high conflict custody case.
Providing a forum to perpetuate the co-parenting dysfunction will not serve the child’s best
interest.

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution purports to address a problem that doesn’t exist. Clearly, high conflict/protracted
child-sharing cases are a threat to the dockets of every Family Law Court Judicial Officer.
Family Law Judicial Officers, however, already have the solution in the form of Evidence Code
8§ 730, which allows the appointment, upon request of either party or the Court, to appoint an
expert or experts to assist the Court in such cases. It is already common for Family Law Judicial
Officers to appoint one expert to evaluate child-sharing disputes and make recommendations as
to parenting decisions, as well as appointing a separate 8 730 expert as a short- or long-term
mediator to resolve minor disputes such as transportation responsibilities, drop-off times, child
care providers, etc. Further, the Court presently possesses the power to allocate the cost of such
8§ 730 experts between the parties. This resolution is unnecessary.
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RESOLUTION 07-04-06

DIGEST

Child Support: Offset Due to Federal Survivor Benefits

Amends Family Code section 4504 to add an offset against child support for federal survivor
benefits.

RESOLUTION COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 4504 to add an offset against child support for
federal survivor benefits. This resolution should be approved in principle because if funds are
still coming in, the same relief should be accorded to the obligor’s estate.

The court in In Re Marriage of Bertrand (1995) 33 Cal.App.4th 437 ruled that Family Code
section 4504 did not allow an offset to an obligor’s estate for survivor benefits paid to the
custodial parent on behalf of the child. The court in Bertrand stated, “Section 4504 mitigates the
support obligation of living, noncustodial parents who by reason of disability or retirement are in
reduced financial circumstances. Although death does not extinguish the support obligation, it
does transport the noncustodial parent into another realm beyond the mitigating munificence of
mortal legislators. Viewed in that light, it is clear the legislative intent was to relieve the burden
on those who not only need relief but could benefit by it.” (Id. at 441.) The same factors exist
with regard to, and if funds are available the same relief should be available to, the estate of an
obligor.

The proposed change would change the focus of section 4504 to aid the estates of deceased
obligors in addition to live obligors.

SECTION/COMMITTEE REPORTS

TRUST AND ESTATES SECTION
APPROVE IN PRINCIPAL

This position is only that of the TRUSTS AND ESTATES SECTION of the State Bar of
California. This position has not been adopted by either the State Bar's Board of Governors or
overall membership, and is not to be construed as representing the position of the State Bar of
California. Membership in the TRUSTS AND ESTATES SECTION is voluntary and funding for
section activities, including all legislative activities, is obtained entirely from voluntary sources.

FAMILY LAW EXECUTIVE COMMITTEE
APPROVE AS AMENDED
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The Family Law Section approves the goal of the resolution to make treatment of survivor
benefits to children when the payor has died consistent with such benefits when the payor is
alive. Such benefits are an “offset/credit” against the payor’s support obligation and do not, in
and of themselves, limit the extent/amount of the obligation.

We do believe the resolution should be amended to add the phrase “or military retirement
survivor benefits” at the end of line 37 (after the word “affairs”) and again at the end of line 47
(after the word “affairs™) so that all such forms of survivor benefits are considered/included in
the resolution.

This position is only that of the Family Law Section of the State Bar of California. This position
has not been adopted by either the State Bar's Board of Governors or overall membership, and is
not to be construed as representing the position of the State Bar of California. Membership in
the Family Law Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code Section 4504 to read as follows:

§ 4504

(a) If the noncustodial parent is receiving payments from the federal government
pursuant to the Social Security Act or Railroad Retirement Act, or from the Department of
Veterans Affairs because of the retirement or disability of the noncustodial parent and the
noncustodial parent notifies the custodial person, or notifies the local child support agency
in a case being enforced by the local child support agency pursuant to Title 1V-D of the
Social Security Act, then the custodial parent or other child support obligee shall contact the
appropriate federal agency within 30 days of receiving notification that the noncustodial
parent is receiving those payments to verify eligibility for each child to receive payments
10  from the federal government because of the disability of the noncustodial parent. If the
11  child is potentially eligible for those payments, the custodial parent or other child support
12 obligee shall apply for and cooperate with the appropriate federal agency for the receipt of
13  those benefits on behalf of each child. The noncustodial parent shall provide any
14  information necessary to complete the application.
15 (b) If the court has ordered a noncustodial parent to pay for the support of a child,
16  payments for the support of the child made by federal government pursuant to the Social
17  Security Act or Railroad Retirement Act, or by the Department of Veteran Affairs because
18  of the retirement or disability of the noncustodial parent and received by the custodial parent
19  or other child support obligee shall be credited toward the amount ordered by the court to be
20  paid by the noncustodial parent for support of the child unless the payments made by the
21  federal government were taken into consideration by the court in determining the amount of
22 support to be paid. Any payments shall be credited in the order set forth in Section 695.221
23  of the Code of Civil Procedure.
24 (c) If the custodial parent or other child support obligee refuses to apply for those
25  benefits or fails to cooperate with the appropriate federal agency in completing the
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application but the child or children otherwise are eligible to receive those benefits, the
noncustodial parent shall be credited toward the amount ordered by the court to be paid for
that month by the noncustodial parent for support of the child or children in the amount of
payment that the child or children would have received that month had the custodial parent
or other child support obligee completed an application for the benefits if the noncustodial
parent provides evidence to the local child support agency indicating the amount of the child
or children would have received. The credit for those payments shall continue until the
child or children would no longer be eligible for those benefits or the order for child support
for the child or children is no longer in effect, whichever occurs first. (Am Stats 2004, C305)

(d) If the surviving dependent minor child of the deceased noncustodial parent is
receiving survivor benefit payments from the federal government pursuant to the Social
Security Act or Railroad Retirement Act, or from the Department of Veterans Affairs, or
military retirement benefits because of the death of the non-custodial parent, and the court
has ordered the noncustodial parent to pay for the support of a child, survivor benefit
payments received by the custodial parent or other child support obligee, on behalf of the
minor child, shall be credited toward the amount ordered by the court to be paid by the
estate of the deceased noncustodial parent for the support of the child. The credit for those
payments shall continue until the child or children would no longer be eligible for those
benefits or the order for child support for the child or children is no longer in effect,
whichever occurs first.

(e) If the surviving dependent minor child of the deceased noncustodial parent was
receiving derivative benefit payments from the federal government pursuant to the Social
Security Act or Railroad Retirement Act, or from the Department of Veterans Affairs, or
military retirement benefits because of the non-custodial parent’s disability or retirement,
prior to the death of the noncustodial parent, and these derivative benefits were taken into
consideration when the court ordered the child support obligation, then either the custodial
parent or the executor of the estate of the deceased noncustodial parent may bring a motion
to modify the child support obligation due to the potential change in circumstances
precipitated by the lost derivative federal or retirement benefits and the gain of the federal
survivorship benefits. Until such time as a child support modification motion is brought, the
federal survivor benefit payments received by the custodial parent or other child support
obligee, on behalf of the minor child, shall be credited toward the amount ordered by the
court to be paid by the estate of the deceased noncustodial parent for the support of the
child. The credit for those payments shall continue until the child or children would no
longer be eligible for those benefits or the order for child support for the child or children is
no longer in effect, whichever occurs first.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Sacramento County Bar Association

STATEMENT OF REASONS

Existing Law: Permits federally derived disability and retirement benefits to be credited towards
the non-custodial parent’s child support obligation, assuming the benefits were not considered
when the child support obligation was ordered.
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This Resolution: Amends Family Code by adding two sections to Family Code Section 4504,
which would allow federally derived disability and retirement survivor payments, received on
behalf of the minor child, to be offset against the deceased noncustodial parent’s estate child
support obligation.

The Problem: Proponents are concerned by the holding in In re Marriage of Bertrand, 33
Cal.App.4th 437, 39 Cal.Rptr.2d 151 (1995), whereby social security payments received on
behalf of a minor child on account of a decedent’s death may not be credited against decedent’s
support obligation because Family Code Section 4504 allows credit against a support obligation
only for social security retirement or disability benefits.

Proponents indicate that this decision does not go far enough, and argue the same reasoning
applied to benefits received during the noncustodial parent’s life to off-set the noncustodial
parent’s child support obligation should be applied to the derivative survivorship benefits
received after the non-custodial parent’s death.

Proponents recognize that in the case where death benefits are greater than or equal to the child
support obligation, the executor of the noncustodial parent’s estate will be not be required to file
a motion to modify child support, thereby minimizing the need for court intervention.
Proponents indicate this statutory modification does not impact the holding in Bertrand allowing
the trial court to consider death benefits on the executor’s motion to modify the support
obligation whereby modifications would apply prospectively from the date of the executor’s
motion. Id. at 441.

In practical application, where derivative disability or retirement benefits were taken into
consideration at the time of child support obligation order, either the custodial parent or the
executor of the estate of the deceased non-custodial parent will need to file a motion to modify
child support to take into consideration the lost derivative benefits and the gained survivor
benefits. In the scenario where the derivative benefits plus child support obligation are less than
the survivorship benefits, the burden of modification lies with the custodial parent who is living.
In the interim, survivorship benefits would be credited to offset the estate of the deceased
noncustodial parent’s child support obligation. Any underage payments would be accrued as
arrearages payable by the deceased noncustodial parent’s estate retroactively to the time the
motion to modify child support was filed.

IMPACT STATEMENT
This resolution does not affect any other law, statute, or rule.
AUTHOR AND / OR PERMANENT CONTACT: J. Michelle Hahn, Law Office of Paul L.

Brimberry, 2100 Northrop Avenue, Suite 100, Sacramento, CA 95825, voice 916-568-8272, fax
916-568-0118, e-mail Michelle_Hahn@msn.com

RESPONSIBLE FLOOR DELEGATE: Paul L. Brimberry
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RESOLUTION 07-05-06

DIGEST

Support: Defined to Include Attorney Fees and Costs

Amends Family Code section 150 to include attorney’s fees and costs as “support” when the
court orders fees or costs paid in the nature of support.

SECTION/COMMITTEE REPORT

FAMILY LAW EXECUTIVE COMMITTEE
APPROVE IN PRINCIPAL

The Family Law Section approves this resolution for the reasons stated by the proponent.

This position is only that of the Family Law Section of the State Bar of California. This position
has not been adopted by either the State Bar's Board of Governors or overall membership, and is
not to be construed as representing the position of the State Bar of California. Membership in
the Family Law Section is voluntary and funding for section activities, including all legislative
activities, is obtained entirely from voluntary sources.

TEXT OF RESOLUTION

RESOLVED, the Conference of Delegates of the California Bar Associations recommends that
Legislation be sponsored to amend Family Code Section 150 to read as follows:

8150.

“Support” refers to a support obligation owing on behalf of a child, spouse, or family, or an
amount owing pursuant to Section 17402. It also includes past due support or arrearage
when it exists. “Support,” when used with reference to minor child or a child described in
Section 3901, includes maintenance and education. “Support” also includes an award of
attorney fees or costs awarded under this code when the court orders such attorney fees or
costs paid to the party or party’s attorney pursuant to an order for support.

~NOoO Ok~ WN -

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

Existing Law: There is currently no provision in the law allowing the court to order attorney fees
in family law cases as additional child/spousal/family support.

This Resolution: Would add a provision to the existing code to provide that the court has
authority to award attorney’s fees and costs payable by one party to the other (including orders
directly to the other party’s attorney) as support.
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The Problem: In some family law cases the court orders one party to pay a portion of other
party’s attorney fees and costs. In making these orders, a court takes into consideration the need
of the party who is to receive the award of fees and costs and the ability of the other party to pay
those fees and costs. Because need and ability to pay is the overriding reason for an award of
attorney fees and costs in family law cases, it is, in effect, in the nature of support.

Currently, awards of attorney fees and costs from one party to the other, which are not defined as
support, may not be protected in bankruptcy or may require expensive bankruptcy litigation to
protect. See In re Gionis (9" Cir. BAP, 1994) 170 BR 675. If the party, against whom an award
of attorneys fees is made, files for bankruptcy, a substantial hardship and unfairness to the party
to whom those fees and costs were awarded can result since that party remains responsible for
the fees and costs.

Under the new federal statute 11 USC 101.14A there is a new definition for “Domestic Support
Obligations” which make support obligations non-dischargeable. This definition would include
a California Support Order made under Family Code Section 150, since the order is based on
need, and ability to pay.

The modification proposed by this amendment to Family Code Section 150 would make it clear
that fees and costs awarded in the nature of support would be a Domestic Support Obligation and
thus non-dischargeable. This would allow the supported spouse/parent to continue to have
representation since an award of attorneys fees and costs can be protected from bankruptcy.

IMPACT STATEMENT
This resolution does not affect any other state law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Karen P. Stevens, 885 University Avenue,

Sacramento, CA 95825, telephone number (916) 921-6826, fax (916) 921-5084, e-mail
kpslaw885@juno.com

RESPONSIBLE FLOOR DELEGATE: Karen P. Stevens/Diane Wasznicky

07-05-2



RESOLUTION 08-01-2006

DIGEST
Conference of Delegates: Censuring Public Officials

Amends the “germaneness” section of the Conference rules to allow the Conference to call for
the investigation of public officials’ conduct for ethical and legal violations.

TEXT OF RESOLUTION

RESOLVED: that this Conference strongly recommends to the Board of Directors of the
Conference of Delegates of California Bar Associations amend the “germaneness” section of
Rules to read as follows:
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(3) Germaneness
The Conference shall consider only those matters that are germane to its mission and its
goals.

(a) Mission

The mission of the Conference of Delegates of California Bar Associations is to
serve justice in California by bringing together attorney volunteers from across the State
representing diverse backgrounds, experience, and expertise to seek, debate, and promote
creative, non-partisan solutions to law-related issues.

(b) Goals
The goals of the CDCBA are:

(i) To serve as the voice of the assembled voluntary bar associations of the State of
California through Conference action.

(if) To promote improvements in the California and American systems of justice.

(iii) To promote meaningful access to legal representation and the justice system for
all persons regardless of their economic or social condition.

(iv) To provide leadership in improving the law to serve the changing needs of
society.

(v) To promote public understanding of and respect for the law, legal process and the
role of the legal profession.

(vi) To promote the highest standards of professionalism, competence and ethical
conduct.

(vii) To promote professional growth and to enhance the quality of life of the legal
and judicial community.

(viii) To advance the rule of law.

(ix) To promote full and equal participation in the legal profession by all individuals
without regard to race, gender, religion, national origin, sexual orientation, or economic
circumstances.

(x) To preserve and enhance the ideal of the legal profession as a service profession
and its dedication to public service.

(xi) To preserve the independence of the legal profession and of the judiciary as
fundamental to a free society.

(xii) To implement by legislative action or by other appropriate means matters the
CDCBA, through its delegates, deems to be important to promote its mission and goals.
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34 (c) The CDCBA shall not eensiderany-matter-or-otherwise-engage-i-any-activity-

37  holder—Neorshal-the CDCBA-take any action that may adversely affect the status of the
38  organization as a tax exempt entity under Section 501(c)(6) of the Internal Revenue Code
39  and applicable federal-and-state-tax provisions of California law.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: National Lawyers Guild, San Francisco Bay Area Chapter
STATEMENT OF REASONS

Existing Law: In 1982 then San Diego Mayor Pete Wilson, a member of the California Bar, and
a nominee for the United State Senate, stated that he would “start a recall” of Chief Justice Rose
Bird if the California Supreme Court held unconstitutional Proposition 8, the “victims rights”
initiative (now incorporated into the Penal Code). The State Bar’s Conference of Delegates,
Board of Governors and several local bar associations passed resolutions and issued public
statements criticizing Mayor Wilson as a California lawyer for his attack on the independence of
the judiciary. When Pete Wilson became governor, supporters and members of his
administration raised a question as to the propriety of State Bar criticism of office holders or
would-be office holders. Governor Wilson’s veto of State Bar dues was the result. The Board of
Governors then adopted subsection (c) which has been carried over by the CDCBA.

This Resolution: This resolution reinstates the Conference’s right to identify and call for
investigation of actions of public officials and persons seeking public office for possible
violations of law and/or ethics; and where deemed appropriate by this Conference, to call for
appropriate action. It narrows the scope of subsection (c) to questions of criminal misconduct
while in office, using state money for unlawful or unethical purposes or using public office for
other unlawful and/or unethical actions.

The Problem: Section (3)(c) currently contradicts Section (3)(b) of the CDCBA Rules.

Public officers, elected or appointed, who engage in criminal actions or actions unethical under
the applicable code of ethics for that office should be subject to investigation to determine the
fact and nature of such behavior and the appropriate action, if any. California lawyers, through
this conference, have the duty and the obligation, to bring such actions to the attention of the
California Bar, the Legislature, and the citizens of California.

IMPACT STATEMENT
This resolution does not affect any law, statute, or other rule.
AUTHOR OR PERMANENT CONTACT: Doris Brin Walker, c/o Richard P. Koch, 760

Market St. Suite 524, San Francisco, CA 94102. Telephone: 415-282-3272 or 415-397-1060
Fax: (415) 397-3077, email rpkoch@dnai.com
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RESPONSIBLE FLOOR DELEGATE: Richard P. Koch
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RESOLUTION 08-02-2006

DIGEST

California State Bar: Election of President

Amends Business and Professions Code section 6021 to require that the membership elect the
State Bar President.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Business and Professions Code section 6021 to require that the
membership elect the State Bar President. This resolution should be approved in principle
because the membership has an inherent interest in determining the leadership of the State Bar.

In California, the Board of Governors determines who will serve as the State Bar President.
Becoming the president is only possible if one has served on the board and is elected by a
majority of the board members. This is not the case in all state bar associations. For example,
members of state bar associations in Alabama, Florida, Georgia, Texas and Wisconsin elect their
president through association-wide elections.

Permitting the general membership to elect the bar president would help assure diversity in terms
of geography, background, practice areas, ethnicity and gender for matters impacting state-wide
legal affairs. Election by the general membership would also help assure that the president
would be accountable to the members and would balance the board’s power to affect the agenda
of the state bar.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend section 6021 of the Business and Professions Code as follows:

8 6021

Within the period of 270 days next preceding the annual meeting, the board, at a
meeting called for that purpose, shall elect the president; vice presidents and treasurer for the
ensuing year. The president shall be elected by a vote of the membership of the State Bar.
The president shall be elected from among those members of the board whose terms on the
board expire that year, or if no such member is able and willing to serve, then from among
the board members who have completed at least one or more years of their terms. The board
shall adopt bylaws providing for the time, place, and method of election of the president.

The other officers shall be elected from among the board members who have at least
one or more years to complete their respective terms.
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11 The newly elected president, vice presidents, and treasurer shall assume the duties of
12 their respective offices at the conclusion of the annual meeting following their election.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Provides that the president of the State Bar is to be elected by the Board of
Directors.

This Resolution: Would require that the president be elected by a vote of the membership of the
State Bar.

The Problem: Many members of the State Bar are compelled to pay dues as a condition of law
practice. The president is an important legal figure in the state and should be responsive to the
membership. The present system causes candidates for president to look inward at the Board of
Directors rather than outward toward the members who pay dues. It is worth noting that the
presidents of the bar associations of other states, including Florida and Texas, are elected by the
membership at large.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution
IMPACT STATEMENT

This resolution does not impact any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: James J. Brosnahan, Morrison & Foerster LLP,
425 Market Street, San Francisco, CA 94105; (415) 268-7189; jbrosnahan@mofo.com.

RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan
COUNTERARGUMENTS
STATE BAR OF CALIFORNIA BOARD OF GOVERNORS

The Board of Governors opposes this Resolution because, whatever its surface appeal or
intentions, it almost certainly will have major unintended negative consequences. These include:

1) The Resolution will undercut the State Bar’s efforts to promote diversity in all aspects of

the legal profession, by restricting diversity in the office of President of the State Bar, and
ultimately in the Board of Governors itself.
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e Under this proposal, the field of presidential candidates almost certainly will be
narrowed to Board members who can afford a statewide campaign (i.e., the wealthiest
attorneys) and/or those from major metropolitan areas who may be able to wage a
successful campaign simply by focusing on their local constituency.

e Solo practitioners, small firm attorneys, and government attorneys (three groups that
include a high percentage of minorities and other underrepresented groups), as well as
others without the necessary financial resources, will be significantly disadvantaged
in seeking the Presidency because of the high costs of a statewide campaign.

e Board members from less populated areas (e.g., the most Northern part of the state
and the Central Valley) and rural areas will be significantly disadvantaged, given the
simple distribution of the population of attorneys and their relative voting power,
thereby reducing geographic diversity.

e Because some members who run for a seat on the Board of Governors may do so with
the idea of ultimately running for State Bar President, the proposed change will
potentially result in a less diverse Board overall, limiting candidates for Board
membership to those who perceive some reasonable chance of being elected
President.

2) The Resolution will disenfranchise the public members of the Board of Governors by
eliminating their input into the selection of President. This is directly contrary to the
decisions of the Legislative and Executive branches of the State, who created the public
member positions on the Board of Governors for the specific reason of giving the public
some input into the direction and actions of the State Bar, including the choice of its
President. Under the current system, public Board members have a vote for President
that is equal to the vote of the other Board members. Under this proposal, the public
members would have no vote at all.

3) The proposed statewide election would result in additional economic costs to the State
Bar, requiring the use of funds that could be better spent on providing direct member
services.

ORANGE COUNTY BAR ASSOCIATION

This resolution should be disapproved because it will have a very negative effect on the State
Bar's central and important goal of promoting diversity at all levels of the practice of law,
including the office of the Presidency. For example, solo practitioners, small firm lawyers,
government attorneys and minorities will be significantly disadvantaged in seeking the
Presidency because of the costs of a popular campaign. It will also be far more difficult to
achieve geographic diversity as between North, South, Central Valley and other areas as well as
rural attorneys versus urban attorneys because of the simple numbers of population distribution.

This resolution will also directly reverse the decisions of the Legislative and Executive branches
of State Government by disenfranchising the public members of the Board of Governors. The
Legislature and the Governor's Office created the public member positions on the Board of
Governors for the specific reason of giving the public some input into the direction and actions
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of the State Bar, including the choice of a President.

Finally, the approval of this Resolution will cost the State Bar substantial amounts of money
which could be better spent on member services. Adding unnecessary costs to the State Bar
might put upward pressure on dues, an issue of considerable importance to members of the State
Bar.

SAN DIEGO COUNTY BAR ASSOCIATION
Contested presidential election campaigns are extremely expensive and time-consuming. As

they, they limit the pool of candidates to the rich and/or idle, and do not necessarily result in the
choosing of the best candidate or reflect on the merits of the record of service of the candidates.

08-02-4



RESOLUTION 08-03-06

DIGEST

Ethnic Minority Membership: Increase Diversity of Bar

Recommends appointment of an Ethnic Diversity Task Force to the State Bar by the Board of
Governors.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution recommends appointment of an Ethnic Diversity Task Force to the State Bar by
the Board of Governors. This resolution should be disapproved because it is narrowly focused
on improving only ethnic diversity instead of broader diversity issues.

Diversity goals of the California State Bar have long been aimed at increasing diversity in
membership on the basis of age, sex, gender, race, national origin, sexual orientation and
ethnicity. Thus a task force formed for the sole purpose of addressing the problems for one
group would inevitably fall short of addressing the overall problems inherent in a justice system
dominated by “Older, Whiter” males. (See “Older, Whiter, Working A Little Less,” California
Bar Journal, March, 2006.) As the need to assure diversity is a statewide interest, any legislation
supporting a “Diversity Task Force” should encompass the need for increased diversity defined
more broadly. Additionally, there is concern that pursuant to the Keller ruling, the use of
mandatory state bar fees cannot be used to accomplish the recommended actions of any diversity
task force.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends to
the Board of Governors of the State Bar of California that it adopt the following resolution

WHEREAS the majority of the population of the State of California consists of persons
who identify themselves as ethnic minorities;

WHEREAS the membership of the State Bar of California is not reflective of the
population of the state in that ethnic minorities are underrepresented in the membership; and

WHEREAS it is important that the membership of the State bar be more reflective of the
population of the state in order to provide the best possible legal services to the people of
California, to engender respect for the law and the legal profession and to improve the economy
of the state,

NOW THEREFORE the Board of Governors of the State Bar of California enact the
following resolution:
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1. The president of the State Bar, with the advice and consent of the Board of Governors,
shall appoint an Ethnic Diversity Task Force (“Task Force”) of 15 residents of the State of
California, a majority of which shall be members of the State Bar and shall designate the officers
of the Task Force.

2. The Task Force shall serve for a two-year term commencing January 1, 2007.

3. The Task Force shall be adequately funded by the Board of Governors in order to carry
out its tasks, including the ability to hire staff.

4. In addition to such tasks as the Board of Governors may assign to it, the Task Force
shall complete the following tasks:

a. The Task Force shall conduct a survey to determine the number of members of the
State Bar who consider themselves members of an ethnic minority group.

b. The Task Force shall also conduct a survey to determine the employment
characteristics of ethnic minority members of the State Bar, including but not limited to
determining how many are employed in government service, in academic positions, in non-
governmental public service, in corporate legal departments and in private practice; and, as to the
last group, the size of law firms in which such members are employed and the positions within
such law firms that they hold.

c. In consultation with appropriate persons and organizations, the Task Force shall study
means of increasing the numbers of ethnic minority lawyers in California and improving the
status of ethnic minority lawyers in terms of job responsibility and remuneration.

d. Upon completing the above surveys and studies, the Task Force shall prepare and
submit to the Board of Governors a report 1) describing the numbers and status of ethnic
minority members of the State Bar 2) recommending specific goals for the improvement in the
numbers and status of ethnic minority lawyers in California and 3) recommending specific
actions to be implemented by the Board of Governors to achieve said goals.

e. In good faith the Board of Governors shall seek to implement the recommendations of
the Task Force

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:
Existing Law: No existing law or rule covers the subject of this resolution.
This Resolution: Would urge the Board of Governors of the State Bar to appoint a task force on

the subject of diversity in the legal profession, which would make recommendation for
increasing the number of minority members of the California bar.

The Problem: At present, when compared to census data, the number of minority attorneys in
California is out of balance. A comparison of a September 2001 survey (the most recent data
available through the State Bar’s web site) and the 2000 Census Bureau figures for the
population of California shows the following disparities:
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Ethnic Minority Group State Bar 2001 Census Bureau 2000
Asian 6% 10.9%
Latino/Hispanic 3.7% 32.4%
Black or African-American 2.4% 6.7%

(Even assuming some increase in minority attorneys since 2001, a substantial disparity compared
to census data undoubtedly still exists, in part because the Hispanic and Asian percentages of the
population are also increasing. In addition, the Census Bureau data includes 4.7% of the
population that identifies itself as being of two or more races, a category not accounted for in the
State Bar data; although most likely included within the three minority categories, further
increasing the disparity.)

As we all know, California is a “minority/majority” state, but the legal profession is a long way
from reflecting that reality. This situation needs to be addressed, so that the population of the
state is adequately served by the legal profession, which includes having sufficient numbers of
lawyers who understand the cultural and language differences that exist among the highly
diverse citizens of the state. This resolution proposes a first, small step at the State Bar level in
that direction.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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RESOLUTION 09-01-06

DIGEST

Alcohol Beverages: Possession or Consumption in Public Place

Amends Business and Professions Code section 25620 to make possession and consumption of
alcoholic beverages in public places an infraction.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Business and Professions Code section 25620 to read as
follows:

1 825620
2 (a) Any person possessing or consuming any alcoholic beverages contained in any
3 can, bottle, or other receptacle containing any alcoholic beverage that has been opened, or a
4 seal broken, or the contents of which have been partially removed, in any city, county, or
5 city and county owned park or other city, county, or city and county owned public place, or
6 any recreation and park district, or any regional park or open-space district shall be guilty of
7 aninfraction if the city, county, or city and county has enacted an ordinance that prohibits
8 the possession of those containers in those areas or the consumption of alcoholic beverages
9 inthose areas. To qualify as an alcoholic beverage under this section the beverage must

10  have one-half of one percent alcohol by volume or greater.

11 (b) This section does not apply where the possession is within premises located in a

12 park or other public place for which a license has been issued pursuant to this division.

13 (c) This section does not apply when an individual is in possession of an alcoholic

14 beverage container for the purpose of recycling or other related activity.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Ventura County
STATEMENT OF REASONS

Existing Law: Standing in public with an open container of alcohol has long been classified an
infraction only. However, some cities have taken it upon themselves to draw a distinction
between merely possessing an open container and drinking from the open container. In Ventura,
for example, the police wait and “stake out” a subject until the subject holding the can of beer
takes a sip, and then arrests them for consumption, costing the person (in the case of the City of
Ventura, the person targeted is almost always homeless) a night or two in jail. Existing law also
includes so-called “non-alcoholic” beers, most of which contain less than one-half of one percent
alcohol by volume.
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This Resolution: Makes both possession and consumption of alcohol infractions.

The Problem: The fact that the word “consumption” is omitted from this penal portion of this
statute has led to an application of this law that is subject to widespread abuse, especially toward
the homeless or transient population, and indeed, is abused in such a way by the City of Ventura.
In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.

Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution would not affect any other statute, rule, or law.

AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,
Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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RESOLUTION 09-02-2006

DIGEST
Presumption of Innocence; Definition of Reasonable Doubt
Amends Penal Code section 1096 to clarify the definition for reasonable doubt.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolution found.

Reasons:

This resolution amends Penal Code section 1096 to clarify the definition for reasonable doubt.
This resolution should be disapproved because making the proposed changes to the current
definition could potentially cause juror confusion and violate due process.

The new criminal jury instructions provided a more detailed definition and explanation of
reasonable doubt. The instructions are based directly on Penal Code section 1096 with the
primary change in the definition of reasonable doubt stated in the affirmative rather than in the
negative.

The “beyond a reasonable doubt” standard is a requirement of due process, but the Constitution
neither prohibits trial courts from defining reasonable doubt nor mandates them to define it.
(Victor v. Nebraska (1999) 511 U.S. 1, 5.) As long as the court instructs the jury on the necessity
that the defendant’s guilt be proved beyond a reasonable doubt, the Constitution does not require
that any particular form of words be used in advising the jury of the government’s burden of
proof. (Ibid.)

The California Legislature has directed that “the court may read to the jury section 1096 of this
code, and no further instruction on the subject of the presumption of innocence or defining
reasonable doubt need be given.” (Victor v. Nebraska, supra 511 U.S. atp. 5.)

When the reasonable doubt instruction was criticized in People v. Brigham, (1979) 25 Cal.3"
283; the court did not think the instruction was unconstitutional but urged the legislature to
reconsider its codification. (Id at 293.) The California legislature requested the committee on
jury instructions of the Los Angeles Superior Court to study alternatives to the definition of
“reasonable doubt.” The committee recommended that the legislature retain the statutory
definition unmodified. (Assem. Com. Res. on No. 148, (1986) Cal. Stats. 5634.)

The reasonable doubt instruction in Penal Code section 1096 satisfies the Constitution’s due
process requirements. The Victor court argued that trial courts must avoid defining reasonable
doubt so as to lead the jury to convict on a lesser showing than due process requires. The
instructions adequately convey to jurors that they should focus exclusively upon the evidence
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and that they should only convict if they had an “abiding conviction” of the defendant’s guilt.
(Victor v. Nebraska, supra 511 U.S. at p. 20.)

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Penal Code section 1096 to read as follows:

81096.

A defendant in a criminal action is presumed to be innocent unless and until the contrary is
proved, and in case of a reasonable doubt whether his or her guilt is satisfactorily shown, he
or she is entitled to an acquittal, but the effect of this presumption is only to place upon the
state the burden of provmg h|m or her gunty beyond a reasonable doubt Reasonable doubt
is defined as follows: * :
a#aucs—ts—maen—te—seme—pesetble—eemaagmapy—deebt— It IS that state of the case, WhICh after
the entire comparison and consideration of all the evidence, leaves the minds of jurors in
that condition that they cannot say they feel an abiding conviction of the truth of the charge,
10  or, if, having a conviction, it is one which is not stable but one which wavers and vacillates."
11 A reasonable doubt as to the guilt of the defendant may arise from the evidence, conflict in
12 the evidence or the lack of evidence.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Ventura County Bar Association
STATEMENT OF REASONS

Existing Law: Defines reasonable doubt by stating what it is not and does not explain what may
be considered in evaluating whether reasonable doubt exists.

This resolution: Correct those problems by eliminating the negative definition and explaining
what reasonable doubt means and what should be considered in evaluating reasonable doubt.

The Problem: Jurors are confused by the reasonable doubt Caljic. The new CALCRIM defines
reasonable doubt differently, but this statute may cause the new CALCRIM to be discarded and
the old CALJIC 2.90 to resurface.

In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT

This resolution would not affect any other statute, rule, or law.
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AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,
Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
COUNTERARGUMENT
ORANGE COUNTY BAR ASSOCIATION

Resolution 09-02-06 confuses the definition of an already amorphous legal term of art,
effectively creating an insurmountable burden of proof in criminal prosecutions. The resolution
needlessly strikes the only plain language explaining the burden of proof in criminal
prosecutions — beyond a reasonable doubt. In addition, parts of the proposed language obscure
the meaning of “reasonable doubt.”

Defining a term by what it is — and what it is not — provides the most thorough explanation.
While the proponent criticizes the current language for stating what reasonable doubt is not, the
term is better understood in the negative. Practically, criminal defense attorneys often compare
(during voir dire or argument) reasonable doubt to lower burdens of proof, such as clear and
convincing proof and preponderance of evidence. Illustrating an even higher standard — beyond
all possible or imaginary doubt — furthers understanding of beyond a reasonable doubt. Hence
the plain language: It is not a mere possible doubt.

The resolution’s author incorrectly contends the current language is improved by adding: “...if,
having a conviction, it is one which is not stable but one which wavers and vacillates.” Such
language fails to provide any clarity. Rather, the proposal confuses the issue, and, ultimately the

jury.

The author contends the new jury instruction (CALCRIM 220: Reasonable) defines “beyond a
reasonable doubt” differently than the former instruction (CALJIC 2.90), and in conflict with
Penal Code Section 1096. Though the sentence structure of the two instructions differs, the
substance is the same. Both state reasonable doubt is not a mere possible doubt and that proof
beyond a reasonable doubt involves an abiding conviction of the truth of the charge. Likewise,
the language reflects that of the statute. Accordingly, the new jury instruction and statute are not
in conflict.

In addition to being concise and comprehensible, the current language is immune from potential
constitutional attack. “In only one case has the Supreme Court found a reasonable-doubt
instruction to be unconstitutional.” Fluellen v. Walker 41 Fed.Appx. 497, 501, 2002 U.S. App.
LEXIS 13642, referring to Cage v. Louisiana 498 U.S. 39, 112 L.Ed. 2d 339. The Court
declared it unconstitutional to equate reasonable doubt with “grave uncertainty” or “actual
substantial doubt” because the terms “suggest a higher degree of doubt.” 1d. at 40 — 41. Rather,
the Constitution prohibits only those instructions that “effectively shift the burden of proof or
suggest a higher quantum of doubt than is required for an acquittal.” Fluellen, 41 Fed.Appx. at
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501 referring to Victor v. Nebraska 511 U.S. 1, 13-17. The current language clearly complies
with the foregoing authorities by indicating an even higher standard exists than that required for
acquittal.

Deleting the current language — and inserting the proposed language — will confuse juries.
Resolution 09-02-06 serves as a platform for hung juries and not guilty verdicts by attempting to
obfuscate a clear definition.

09-02-4



RESOLUTION 09-03-2006

DIGEST

Transient Persons: Transportation to Shelter in Lieu of Arrest

Amends Penal Code section 647a to prohibit the arrest of a homeless person for unlawful
camping unless the person refuses transport to a shelter.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Penal Code section 647a to read as follows:

1 §647a
2 (a) Any peace officer, as defined in subdivision (a) of Section 830.1 or Section
3 830.31, 830.32, or 830.33, may transport any person, as quickly as is feasible, to the nearest
4 homeless shelter, or any runaway youth or youth in crisis to the nearest runaway shelter, if
5 the officer inquires whether the person desires the transportation, and the person does not
6  object to the transportation.
7 Any officer exercising due care and precaution shall not be liable for any damages or
8 injury incurred during transportation.
9 lahwith i v ntha

10

11

12 availa

13 person:

14 (b) Notwithstanding any other provision of law, any peace officer described in

15  subdivision (a) of this section shall transport a homeless person eligible for arrest or citation
16  for any local or state statute describing unlawful camping, unauthorized lodging or other

17  similar acts to the nearest homeless shelter in lieu of arrest or citation. No homeless person
18  shall be arrested or prosecuted under any such section unless the prosecutor proves that a
19 nearby homeless shelter was available to receive the homeless person to be arrested or cited
20  and the homeless person to be arrested or cited refused transport to the shelter.

(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Bar Association of Ventura County
STATEMENT OF REASONS

Existing Law: Homeless persons can be arrested on misdemeanor unlawful camping or
unauthorized lodging ordinances when they truly have no where to go.

This Resolution: Does not allow for a prosecution for unlawful camping or lodging by a
homeless person unless (1) a shelter is available and (2) the person refuses transportation to that
shelter.
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The Problem: Homeless persons are being arrested for the crime of having nowhere to sleep.

In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution would not affect any other statute, rule, or law.
AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,

Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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RESOLUTION 09-04-2006

DIGEST

Open Government: Felony Penalties for Brown Act Violations

Amends Government Code section 54959 to make a violation of the open government laws
prosecutable as a felony.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 54959 to make a violation of the open
government laws prosecutable as a felony. This resolution should be disapproved because
violation of these laws does not rise to a level which would justify felony prosecution.

The purpose of the Brown Act is to ensure the public’s right to attend the meetings of public
agencies. It requires such acts as the posting of an agenda before a regular meeting, and forbids
action on any item not included in the agenda. It dictates that “[a]ll meetings of the legislative
body of a local agency shall be open and public, and all persons shall be permitted to attend any
meeting of the legislative body of a local agency,” with certain enumerated exceptions. (Gov.
Code, § 54953, subd. (a).)

The Brown Act covers a very broad range of activities. Although prosecution under this
resolution would be discretionary, state prison time and disenfranchisement for unintentional and
minor violations is excessive. Such sanctions should be reserved for truly serious misconduct.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code section 54959 to read as follows:

854959,

Each member of a legislative body who attends a meeting of that legislative body where
action is taken in violation of any provision of this chapter, and where the member intends to
deprive the public of information to which the member knows or has reason to know the
public is entitled under this chapter, is guilty of a misdemeanor or felony.

O~ wdNPE-

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Orange County Bar Association

STATEMENT OF REASONS
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Existing law: Existing law provides for a misdemeanor charge on any violation of the Brown
Act under California Government Code Section 54950 et. seq.

This Resolution: Provides for higher penalties upon conviction.

The Problem: There have been many issues with local legislatures regarding violations of the
Brown Act. The Brown Act is the protection for the public to know and understand what is
happening with our legislative bodies. Because the penalties are so light, the risk is low in
violating the code sections and often the District Attorney will not pursue.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Debbie Cotton, 5267 Warner Avenue, Ste.

211, Huntington Beach, CA 92649, phone: 714-375-6417; fax 714-375-6487,
info@debracotton.com

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENTS
BAR ASSOCIATION OF SAN FRANCISCO

A violation of the open meeting requirements in the Brown Act, which are not always quite
clear, does not rise to the level of a felony. The argument that a prosecutor will choose not to
prosecute a clear violation, simply because it is a misdemeanor suggests that our prosecutors do
not take their jobs seriously. A good prosecutor will prosecute a clear violation of the law
regardless of whether it is a felony or a misdemeanor. A murky case does not suddenly become
clear because it is declared to be a felony rather than a misdemeanor. We do not believe that an
increased criminal sanction is an appropriate solution to every problem and it is certainly not
appropriate here. The Bar Association of San Francisco urges disapproval of this resolution.

SAN DIEGO COUNTY BAR ASSOCIATION

Criminal punishment should be proportionate to the harm caused to society by the criminal
offense and necessary to serve the ends of justice. While the San Diego County Bar Association
recognizes that the Brown Act serves an important public interest, as currently drafted, the
statute encompasses an extremely broad range of improper activities. Subjecting an individual to
the possibility of a prison sentence based upon a broadly written, all encompassing statute, is
excessive and unnecessary.
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RESOLUTION 09-05-2006

DIGEST

Felons: Attempted Possession of Firearm

Amends Penal Code section 12021 to prohibit prosecution of a convicted felon for the attempted
possession of a firearm by unknowingly providing false information on a purchase application.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code section 12021 to prohibit prosecution of a convicted felon for
the attempted possession of a firearm by unknowingly providing false information on a purchase
application. This resolution should be disapproved because case law already prohibits such
prosecutions.

Penal Code section 12021 makes it a crime for a person with specified prior convictions to own,
purchase, receive or possess a firearm. The Court of Appeal recently held, in People v. Duran
(2004) 124 Cal.App.4th 666, that a person who provides false information on an application to
purchase a firearm may not be prosecuted for attempted violation of section 12021. This is
because Penal Code section 12076 prohibits the provision of false information on such an
application and is the more specific statute. (ld. at p. 673.)

This resolution is not necessary. The Duran holding is the current state of the law. The
proponent suggests there may be situations where a person could be prosecuted for unknowingly
providing false information on a background check. However, “an attempt [to commit a crime
requires] proof of both specific intent to commit the crime and a direct, but ineffectual, act done
toward its commission.” (People v. Lenart (2004) 32 Cal.4th 1107, 1126.) There cannot
therefore be a prosecution for unintentionally providing false information on a firearm
application.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Penal Code section 12021 to read as follows:

§12021.

(@) (1) Any person who has been convicted of a felony under the laws of the United
States, of the State of California, or any other state, government, or country, or of an offense
enumerated in subdivision (a), (b), or (d) of Section 12001.6, or who is addicted to the use of
any narcotic drug, who owns, purchases, receives, or has in his or her possession or under
his or her custody or control any firearm is guilty of a felony.

SOOI WDN PP
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(2) Any person who has two or more convictions for violating paragraph (2) of
subdivision (a) of Section 417 and who owns, purchases, receives, or has in his or her
possession or under his or her custody or control any firearm is guilty of a felony.

(b) Notwithstanding subdivision (a), any person who has been convicted of a felony
or of an offense enumerated in Section 12001.6, when that conviction results from
certification by the juvenile court for prosecution as an adult in an adult court under Section
707 of the Welfare and Institutions Code, who owns or has in his or her possession or under
his or her custody or control any firearm is guilty of a felony.

(c) (1) Except as provided in subdivision (a) or paragraph (2) of this subdivision, any
person who has been convicted of a misdemeanor violation of Section 71, 76, 136.1, 136.5,
or 140, subdivision (d) of Section 148, Section 171b, 171c, 171d, 186.28, 240, 241, 242,
243, 244.5, 245, 245.5, 246.3, 247, 273.5, 273.6, 417, 417.6, 422, 626.9, 646.9, 12023, or
12024, subdivision (b) or (d) of Section 12034, Section 12040, subdivision (b) of Section
12072, subdivision (a) of former Section 12100, Section 12220, 12320, or 12590, or Section
8100, 8101, or 8103 of the Welfare and Institutions Code, any firearm-related offense
pursuant to Sections 871.5 and 1001.5 of the Welfare and Institutions Code, or of the
conduct punished in paragraph (3) of subdivision (g) of Section 12072, and who, within 10
years of the conviction, owns, purchases, receives, or has in his or her possession or under
his or her custody or control, any firearm is guilty of a public offense, which shall be
punishable by imprisonment in a county jail not exceeding one year or in the state prison, by
a fine not exceeding one thousand dollars ($ 1,000), or by both that imprisonment and fine.
The court, on forms prescribed by the Department of Justice, shall notify the department of
persons subject to this subdivision. However, the prohibition in this paragraph may be
reduced, eliminated, or conditioned as provided in paragraph (2) or (3).

(2) Any person employed as a peace officer described in Section 830.1, 830.2,
830.31, 830.32, 830.33, or 830.5 whose employment or livelihood is dependent on the
ability to legally possess a firearm, who is subject to the prohibition imposed by this
subdivision because of a conviction under Section 273.5, 273.6, or 646.9, may petition the
court only once for relief from this prohibition. The petition shall be filed with the court in
which the petitioner was sentenced. If possible, the matter shall be heard before the same
judge who sentenced the petitioner. Upon filing the petition, the clerk of the court shall set
the hearing date and shall notify the petitioner and the prosecuting attorney of the date of the
hearing. Upon making each of the following findings, the court may reduce or eliminate the
prohibition, impose conditions on reduction or elimination of the prohibition, or otherwise
grant relief from the prohibition as the court deems appropriate:

(A) Finds by a preponderance of the evidence that the petitioner is likely to use a
firearm in a safe and lawful manner.

(B) Finds that the petitioner is not within a prohibited class as specified in
subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and the court is not presented with
any credible evidence that the petitioner is a person described in Section 8100 or 8103 of the
Welfare and Institutions Code.

(C) Finds that the petitioner does not have a previous conviction under this
subdivision no matter when the prior conviction occurred.

In making its decision, the court shall consider the petitioner's continued
employment, the interest of justice, any relevant evidence, and the totality of the
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circumstances. The court shall require, as a condition of granting relief from the prohibition
under this section, that the petitioner agree to participate in counseling as deemed
appropriate by the court. Relief from the prohibition shall not relieve any other person or
entity from any liability that might otherwise be imposed. It is the intent of the Legislature
that courts exercise broad discretion in fashioning appropriate relief under this paragraph in
cases in which relief is warranted. However, nothing in this paragraph shall be construed to
require courts to grant relief to any particular petitioner. It is the intent of the Legislature to
permit persons who were convicted of an offense specified in Section 273.5, 273.6, or 646.9
to seek relief from the prohibition imposed by this subdivision.

(3) Any person who is subject to the prohibition imposed by this subdivision because
of a conviction of an offense prior to that offense being added to paragraph (1) may petition
the court only once for relief from this prohibition. The petition shall be filed with the court
in which the petitioner was sentenced. If possible, the matter shall be heard before the same
judge that sentenced the petitioner. Upon filing the petition, the clerk of the court shall set
the hearing date and notify the petitioner and the prosecuting attorney of the date of the
hearing. Upon making each of the following findings, the court may reduce or eliminate the
prohibition, impose conditions on reduction or elimination of the prohibition, or otherwise
grant relief from the prohibition as the court deems appropriate:

(A) Finds by a preponderance of the evidence that the petitioner is likely to use a
firearm in a safe and lawful manner.

(B) Finds that the petitioner is not within a prohibited class as specified in
subdivision (a), (b), (d), (e), or (g) or Section 12021.1, and the court is not presented with
any credible evidence that the petitioner is a person described in Section 8100 or 8103 of the
Welfare and Institutions Code.

(C) Finds that the petitioner does not have a previous conviction under this
subdivision, no matter when the prior conviction occurred.

In making its decision, the court may consider the interest of justice, any relevant
evidence, and the totality of the circumstances. It is the intent of the Legislature that courts
exercise broad discretion in fashioning appropriate relief under this paragraph in cases in
which relief is warranted. However, nothing in this paragraph shall be construed to require
courts to grant relief to any particular petitioner.

(4) Law enforcement officials who enforce the prohibition specified in this
subdivision against a person who has been granted relief pursuant to paragraph (2) or (3)
shall be immune from any liability for false arrest arising from the enforcement of this
subdivision unless the person has in his or her possession a certified copy of the court order
that granted the person relief from the prohibition. This immunity from liability shall not
relieve any person or entity from any other liability that might otherwise be imposed.

(d) (1) Any person who, as an express condition of probation, is prohibited or
restricted from owning, possessing, controlling, receiving, or purchasing a firearm and who
owns, purchases, receives, or has in his or her possession or under his or her custody or
control, any firearm but who is not subject to subdivision (a) or (c) is guilty of a public
offense, which shall be punishable by imprisonment in a county jail not exceeding one year
or in the state prison, by a fine not exceeding one thousand dollars ($ 1,000), or by both that
imprisonment and fine. The court, on forms provided by the Department of Justice, shall
notify the department of persons subject to this subdivision. The notice shall include a copy

09-05-3



97

98

99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141

of the order of probation and a copy of any minute order or abstract reflecting the order and
conditions of probation.

(2) For any person who is subject to subdivision (a), (b), or (c), the court shall, at the
time judgment is imposed, provide on a form supplied by the Department of Justice, a notice
to the defendant prohibited by this section from owning, purchasing, receiving, possessing
or having under his or her custody or control, any firearm. The notice shall inform the
defendant of the prohibition regarding firearms and include a form to facilitate the transfer
of firearms. Failure to provide the notice shall not be a defense to a violation of this section.

(e) Any person who (1) is alleged to have committed an offense listed in subdivision
(b) of Section 707 of the Welfare and Institutions Code, an offense described in subdivision
(b) of Section 1203.073, any offense enumerated in paragraph (1) of subdivision (c), or any
offense described in subdivision (a) of Section 12025, subdivision (a) of Section 12031, or
subdivision (a) of Section 12034, and (2) is subsequently adjudged a ward of the juvenile
court within the meaning of Section 602 of the Welfare and Institutions Code because the
person committed an offense listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code, an offense described in subdivision (b) of Section 1203.073, any offense
enumerated in paragraph (1) of subdivision (c) or any offense described in subdivision (a) of
Section 12025, subdivision (a) of Section 12031, or subdivision (a) of Section 12034, shall
not own, or have in his or her possession or under his or her custody or control, any firearm
until the age of 30 years. A violation of this subdivision shall be punishable by
imprisonment in a county jail not exceeding one year or in the state prison, by a fine not
exceeding one thousand dollars ($ 1,000), or by both that imprisonment and fine. The
juvenile court, on forms prescribed by the Department of Justice, shall notify the department
of persons subject to this subdivision. Notwithstanding any other law, the forms required to
be submitted to the department pursuant to this subdivision may be used to determine
eligibility to acquire a firearm.

() Subdivision (a) shall not apply to a person who has been convicted of a felony
under the laws of the United States unless either of the following criteria is satisfied:

(1) Conviction of a like offense under California law can only result in imposition of
felony punishment.

(2) The defendant was sentenced to a federal correctional facility for more than 30
days, or received a fine of more than one thousand dollars ($ 1,000), or received both
punishments.

(9) (1) Every person who purchases or receives, or attempts to purchase or receive, a
firearm knowing that he or she is prohibited from doing so by a temporary restraining order
or injunction issued pursuant to Section 527.6 or 527.8 of the Code of Civil Procedure, a
protective order as defined in Section 6218 of the Family Code, or issued pursuant to
Section 136.2 or 646.91 of this code, or by a protective order issued pursuant to Section
15657.03 of the Welfare and Institutions Code, is guilty of a public offense, which shall be
punishable by imprisonment in a county jail not exceeding one year or in the state prison, by
a fine not exceeding one thousand dollars ($ 1,000), or by both that imprisonment and fine.

(2) Every person who owns or possesses a firearm knowing that he or she is
prohibited from doing so by a temporary restraining order or injunction issued pursuant to
Section 527.6 or 527.8 of the Code of Civil Procedure, a protective order as defined in
Section 6218 of the Family Code, a protective order issued pursuant to Section 136.2 or
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646.91 of this code, or by a protective order issued pursuant to Section 15657.03 of the
Welfare and Institutions Code, is guilty of a public offense, which shall be punishable by
imprisonment in a county jail not exceeding one year, by a fine not exceeding one thousand
dollars ($ 1,000), or by both that imprisonment and fine.

(3) Judicial Council shall provide notice on all protective orders that the respondent
is prohibited from owning, possessing, purchasing, receiving, or attempting to purchase or
receive a firearm while the protective order is in effect. The order shall also state that the
firearm shall be relinquished to the local law enforcement agency for that jurisdiction or sold
to a licensed gun dealer, and that proof of surrender or sale shall be filed within a specified
time of receipt of the order. The order shall state the penalties for a violation of the
prohibition. The order shall also state on its face the expiration date for relinquishment.

(4) If probation is granted upon conviction of a violation of this subdivision, the
court shall impose probation consistent with the provisions of Section 1203.097.

(h) (1) A violation of subdivision (a), (b), (c), (d), or (e) is justifiable where all of the
following conditions are met:

(A) The person found the firearm or took the firearm from a person who was
committing a crime against him or her.

(B) The person possessed the firearm no longer than was necessary to deliver or
transport the firearm to a law enforcement agency for that agency's disposition according to
law.

(C) If the firearm was transported to a law enforcement agency, it was transported in
accordance with paragraph (18) of subdivision (a) of Section 12026.2.

(D) If the firearm is being transported to a law enforcement agency, the person
transporting the firearm has given prior notice to the law enforcement agency that he or she
is transporting the firearm to the law enforcement agency for disposition according to law.

(2) Upon the trial for violating subdivision (a), (b), (c), (d), or (), the trier of fact
shall determine whether the defendant was acting within the provisions of the exemption
created by this subdivision.

(3) The defendant has the burden of proving by a preponderance of the evidence that
he or she comes within the provisions of the exemption created by this subdivision.

(i) Subject to available funding, the Attorney General, working with the Judicial
Council, the California Alliance Against Domestic Violence, prosecutors, and law
enforcement, probation, and parole officers, shall develop a protocol for the implementation
of the provisions of this section. The protocol shall be designed to facilitate the enforcement
of restrictions on firearm ownership, including provisions for giving notice to defendants
who are restricted, provisions for informing those defendants of the procedures by which
defendants shall dispose of firearms when required to do so, provisions explaining how
defendants shall provide proof of the lawful disposition of firearms, and provisions
explaining how defendants may obtain possession of seized firearms when legally permitted
to do so pursuant to this section or any other provision of law. The protocol shall be
completed on or before January 1, 2005.

(1) No person who is eligible for prosecution under Cal. Penal Code § 12076 shall be
prosecuted under this section. Furthermore, it shall be a complete defense to a prosecution
for an attempted violation of this section if a person applies for the purchase of a firearm
through a licensed dealer and is denied by the Department of Justice after the applicant has
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187  filled out a background check and unknowingly provided false information.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Ventura County Bar Association
STATEMENT OF REASONS

Existing Law: Does not expressly forbid a prosecution for attempted unlawful possession of a
firearm under circumstances where the defendant fills out a Department of Justice background
check form and is ultimately denied. The form asks the applicant if they have ever been
convicted of a felony or an offense described in section 12021(c) of the Penal Code, without
defining those offenses. Section 12021(c) includes numerous offenses, including simple battery.
This statute would change the law to comport with People v. Duran, 124 Cal. App. 4th 666;
corrected by People v. Duran, 2004 Cal. App. LEXIS 2211 (Cal. App. 2d Dist., Dec. 22, 2004)
Review denied by, Request denied by People v. Duran, 2005 Cal. LEXIS 2073 (Cal., Feb. 23,
2005). In Duran, the court stated that: “A felon who submits a false application to purchase a
firearm may not be prosecuted pursuant to the general attempt statute, Cal. Penal Code § 664.
Instead, the felon may only be prosecuted pursuant to the special statute, Cal. Penal Code §
12076, which expressly proscribes such false applications.” ( Duran, supra 124 Cal.App.4th at
679)

This Resolution: Amends the statute to comport with stare decisis.

The Problem: Persons who do not accurately fill out background checks may be prosecuted
(Penal Code section 12076 subd. (b)(1)) only if they fit the description of: “Any person
furnishing a fictitious name or address or knowingly furnishing any incorrect information or
knowingly omitting any information required to be provided for the register. . . .” (Emphasis
added)

“[A]ny person violating any provision of this section is guilty of a misdemeanor.”

Prosecutors in Ventura County indicted and subsequently prosecuted several individuals who
filled out background checks at licensed firearms dealers and were denied. Many of these
defendants were convicted of misdemeanors in the past that were listed in section 12021 subd..
(c). The Department of Justice background check form does not list what crimes are subject to
section 12021 subd. (c). Section 12076 subd. (b)(1) would allow for prosecution only as a
misdemeanor. Even so, because these defendants lacked the mens rea of “knowingly” providing
false information they were prosecuted as felons pursuant to 664/12021(c).

This statute would bar prosecution of felons and certain misdemeanants who provide false
information unknowingly on a background check

In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
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or amend the resolution.

IMPACT STATEMENT

This resolution would not affect any other statute, rule, or law.

AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,

Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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RESOLUTION 09-06-06

DIGEST

Marijuana: Reduced Penalty for Smaller Sales

Amends Health and Safety Code section 11359 to reduce the sentence for possession of
marijuana for sale less than 28.5 grams.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Health and Safety Code section 11359 to read as follows:

811359

(a) Every person who possesses for sale any marijuana in an amount greater than
28.5 grams, except as otherwise provided by law, shall be punished by imprisonment in the
state prison.

(b) Every person who possesses for sale not more than 28.5 grams of marijuana,
except as otherwise provided by law, shall be punished by imprisonment in the state prison
or in the county jail for a period of not more than six months.

~NoO ok~ wWwN -

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Ventura County
STATEMENT OF REASONS
Existing Law: Possession of any marijuana with the intent to sell is punishable only as a felony,
while actually giving away marijuana in small amounts is punishable by a fine of $100.00

(Health & Safety Code § 11360(b).)

This Resolution: Gives prosecutors and courts discretion to reduce the offense to a misdemeanor
in appropriate cases where small amounts of marijuana are involved.

The Problem: On occasion a defendant properly finds himself charged with possession of a small
amount of marijuana with the intent to sell a small quantity of that marijuana. Occasionally,
factors relating to the defendant, including age, lack of prior record, and lack of drug experience,
coupled with a small amount of marijuana make the court, the prosecutor, or both believe that the
conduct of the defendant merits a misdemeanor. By the language of the statute as currently
written courts and prosecutors find they are bound to charge and sentence defendants to a felony.
A defendant will be a felon for life, as the offense may never be reduced to a misdemeanor.

This resolution would vest discretion in courts and prosecutors to charge and sentence
defendants appropriately in each case. Additionally, defendants initially charged and sentenced
as felons would be able to have the charges reduced to a misdemeanor at a later time if the court
sees fit.
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In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution would not affect any other statute, rule, or law.
AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,

Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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RESOLUTION 09-07-06

DIGEST

Marijuana: Reduced Penalties for Transportation and Non-Sale Distributions

Amends Health and Safety Code section 11360 to impose a lesser sentence for giving away or
transporting marijuana than for sales.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to amend Health and Safety Code Section 11360 to read as follows:

8§ 11360.

(a) Except as otherwise provided by this section or as authorized by law, every
person who sells, or offers to sell, or attempts to sell any marijuana shall be punished by
imprisonment in the state prison for two, three or four years.

(b) Except as otherwise provided by this section or as authorized by law, every
person who transports, imports into this state, sels, furnishes, administers, or gives away, or
offers to transport, import into this state, seH, furnish, administer, or give away, or attempts
to import into this state or transport any marijuana in an amount greater than or equal to

28.5 grams shall be punished by imprisonment in the state prison fera-period-eftwothree
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10  erfeuryears or by imprisonment in the county jail not exceeding one year.

11 (c) Except as authorized by law, every person who gives away, offers to give away,

12 transports, offers to transport, or attempts to transport not more than 28.5 grams of
13 marijuana, other than concentrated cannabis, is guilty of a misdemeanor and shall be
14 punished by a fine of not more than one hundred dollars ($ 100). In any case in which a

15  person is arrested for a violation of this subdivision and does not demand to be taken before

16  amagistrate, such person shall be released by the arresting officer upon presentation of
17  satisfactory evidence of identity and giving his written promise to appear in court, as
18  provided in Section 853.6 of the Penal Code, and shall not be subjected to booking.
(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Ventura County

STATEMENT OF REASONS

Existing Law: Unlawful transportation, importation, sale, or gift (furnishing) of marijuana of any
amount is punishable only as a felony, while actually giving away marijuana in small amounts is
punishable by a fine of $100.00 (Health and Safety Code Section 11360 subd. (b).)

This resolution: Harmonizes subdivisions (a) and (b) of Section 11360 with newly added section
(c). Sales of marijuana would remain subject to subdivision (a) and be punishable only as a
felony. Large amounts of marijuana transported or furnished to others remains punishable as a
felony or a misdemeanor. Subdivision (c), formerly (b), remains unchanged.
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The Problem: While subdivision (b) of the current law states an amount that is deemed by law to
be punished as a misdemeanor, subdivision (a) does not, thus allowing amounts described in
subdivision (b) to be charged under the felony section, subdivision (a)

This resolution would correct that anomaly and vest discretion in prosecutors and judges as to
the punishment for different types of violations.

In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution would not affect any other statute, rule, or law.
AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,

Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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RESOLUTION 09-08-06

DIGEST

Illegal Drugs: Transportation for Personal Use

Adds Health and Safety Code section 11379.1 to differentiate between the transportation of
certain drugs intended for personal use and the transportation of larger quantities for sale.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar associations recommend that
legislation be sponsored to add Health and Safety Code Section 11379.1 to read as follows:

§11379.1

Except as otherwise provided in subdivision (b) and in Article 7 (commencing with Section
4211) of Chapter 9 of Division 2 of the Business and Professions Code, every person who
transports, or offers to transport, any controlled substance which is (1) classified in Schedule
111, IV, or V and which is not a narcotic drug, except subdivision (q) of Section 11056, (2)
specified in subdivision (d) of Section 11054, except paragraphs (13), (14), (15), (20), (21),
(22), and (23) of subdivision (d), (3) specified in paragraph (11) of subdivision (c) of
Section 11056, (4) specified in paragraph (2) or (3) of subdivision (f) of Section 11054, or
(5) specified in subdivision (d) or (), except paragraph (3) of subdivision (e), or specified in
10  subparagraph (A) of paragraph (1) of subdivision (f), of Section 11055, unless upon the

11  prescription of a physician, dentist, podiatrist, or veterinarian, licensed to practice in this

12  state, shall be punished by imprisonment in the state prison or in the county jail for a period
13 not to exceed one year.

O©CoOoO~NO UL WN P

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of Ventura County
STATEMENT OF REASONS

Existing Law: Transportation (defined as any movement) of any quantity of a diverse group of
specified controlled substances is punished the same as actual sale. Thus, one could conceivably
go to prison for the same four year term for simply driving around with a Valium pill as one
could for selling methamphetamine. (Health & Safety Code, 8 11379.) The hypothetical person
is then subject to a potential three year enhancement on a subsequent conviction based upon this
conduct. (Health & Safety Code, § 11370.2.)

This resolution: Recognizes that there is a difference between people who transport small
amounts of drugs that they intend to use themselves and people who sell or transport larger
quantities of drugs designated ultimately for sale or furnishing to others. This resolution treats
those classes of people differently both in the current prosecution and in future, as it removes the
offense from the list of those that are “priorable” (Health & Safety Code, § 11370.2).
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The Problem: The ever-evolving drug landscape has evolved past the point where laws that made
good sense years back no longer fit current situations. To punish someone for driving around
with a small quantity of drugs that are intended to be used by the transporter the same as a drug
dealer defies conventional wisdom. The time has come to treat the two differently.

The methamphetamine dealer should be treated differently than the person driving away from the
dealer’s house with their small purchase. This new law recognizes that.

In accordance with CDCBA rules, VCBA timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT

This resolution would affect Sections 11379 and 11370.2 by exempting quantities determined to
be “for personal use” from the penal dictates of those sections.

AUTHOR AND/OR PERMANENT CONTACT: Jason S. Leiderman, Deputy Public Defender,
Law Offices of the Public Defender, 800 South Victoria Avenue, Suite 207, Ventura, CA 93009,
telephone (805) 654-2201, facsimile (805) 648-9220, e-mail jay.leiderman@ventura.org.

RESPONSIBLE FLOOR DELEGATE: Jay Leiderman
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SUBSTITUTE RESOLUTION 09-09-06

DIGEST
Elimination of Bias, Sympathy, Prejudice, and Public Opinion in All Courtrooms

Amends California Jury Instructions to allow request of an instruction specifically defining
impermissible bias to include bias against the any person based upon disability, gender,
nationality, race or ethnicity, religion, gender identity, or sexual orientation. Specifically allows
voir dire by counsel concerning impermissible bias.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of the California Bar Associations recommends
that legislation be sponsored to amend Code of Civil Procedure section 223 and to add Section
1127h to the Penal Code to read as follows:

SECTION 1. This act shall be known and may be cited as the Gwen Araujo Justice for
Victims Act.
SEC. 2. The Legislature hereby finds and declares all of the following:

(a) California law defines a hate crime as a criminal act committed, in whole or in part,
because of the actual or perceived disability, gender, nationality, race or ethnicity, religion,
or sexual orientation of the victim, or his or her association with a person or group with one
or more of these actual or perceived characteristics.

(b) It is the right of every person regardless of actual or perceived disability, gender,
nationality, race or ethnicity, religion, or sexual orientation, or association with a person or
10  group with these actual or perceived characteristics, to be secure and protected from fear,

11  intimidation, and physical harm caused by the actions of violent groups and individuals.

12 (c) "Bias" includes bias based upon the victim's actual or perceived disability, gender,

13 nationality, race or ethnicity, religion, or sexual orientation, or the victim's association with a
14  person or group with one or more of these characteristics.

15 (d) It is against public policy for juries to render decisions tainted by bias based upon the
16  victim's actual or perceived disability, gender, nationality, race or ethnicity, religion, or

17  sexual orientation, or his or her association with a person or group with one or more of these
18 characteristics.

19 (e) "Panic strategies" are those strategies that try to explain a defendant's actions or

20  emotional reactions based upon the knowledge or discovery of the fact that the victim

21  possesses one or more of the characteristics listed above or associates with a person or group
22  with one or more of the those characteristics.

23 (f) The Legislature is concerned about the use of societal bias in criminal proceedings and
24 the susceptibility of juries to such bias. The use of so-called "panic strategies" by defendants
25 in criminal trials opens the door for bias against victims based on one or more

26  of the characteristics listed above or an association with a person or group with one or more
27  of those characteristics.
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(q) It is against public policy for a defendant to be acquitted of a charged offense or
convicted of a lesser included offense based upon an appeal to the societal bias that may be
possessed by members of a jury.

SEC. 3. Section 1127h is added to the Penal Code, to read:

In any criminal trial or proceeding, upon the request of a party, the court shall instruct the
jury substantially as follows:

"Do not let bias, sympathy, prejudice, or public opinion influence your decision. Bias
includes bias against the victim or victims , witnesses, or defendant based upon his or her
disability, gender, nationality, race or ethnicity, religion, gender identity, or sexual
orientation."

CCP Section 223

In a criminal case, the court shall conduct an initial examination of prospective jurors.
The court may submit to the prospective jurors additional questions requested by the parties
as it deems proper. Upon completion of the court's initial examination, counsel for each
party shall have the right to examine, by oral and direct questioning, any or all of the
prospective jurors. The court may, in the exercise of its discretion, limit the oral and direct
questioning of prospective jurors by counsel. The court may specify the maximum amount
of time that counsel for each party may question an individual juror, or may specify an
aggregate amount of time for each party, which can then be allocated among the prospective
jurors by counsel. Voir dire of any prospective jurors shall, where practicable, occur in the
presence of the other jurors in all criminal cases, including death penalty cases. Examination
of prospective jurors shall be conducted only in aid of the exercise of challenges for cause.
The court shall allow counsel great latitude in examining, by oral and direct guestioning, the
prospective jurors as to their attitudes regarding bias prohibited by Penal Code section
1127h.

(Proposed new language underlined; language to be deleted striken

PROPONENT: Bay Area Lawyers for Individual Freedom (BALIF)

IMPACT STATEMENT

This law does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Rebecca Prozan, 660 Castro Street, San
Francisco, CA 94114, 415--252-9279, Prozan@gmail.com

RESPONSIBLE FLOOR DELEGATE: Rebecca Prozan
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RESOLUTION 09-10-06

DIGEST
Police Practice: Requlating the Use of Taser Guns
Recommends that the California Legislature regulate the use of Taser guns.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found

Reasons:

This resolution recommends that the California legislature regulate the use of Taser guns. This
resolution should be disapproved because it fails to set forth the proposed legislation to
accomplish its goals.

This resolution fails to suggest what regulations should be made or what present laws are
affected. The resolution is also overly restrictive in that it seeks regulation only when Tasers are
used as the only alternative to deadly force. This would indicate that regulation is not necessary
when there are other alternatives. In fact the Taser is intended as an additional, less-lethal police
tool and is not intended to replace firearms or self-defense techniques. The Taser can be used in
situations where it may be unsafe for officers to approach a person and take him into custody
without the possibility of injury to officers or suspect. Tasers should be considered one of the
alternatives, not the only alternative.

The Taser gun shoots two barbs that are attached to wires that reach up to 55 feet. The barbs
deliver a five-second electrical jolt that seizes the body’s major muscle groups and incapacities
the person. California Highway Patrol (CHP) spokeswoman Jan Clader recently reported that
less-lethal weapon systems are an effective means of force when used appropriately. The CHP
recently announced its intention to conduct a study as to whether CHP officers should be armed
with Tasers. The CHP would be one of the largest agencies in the world to use Tasers. (CHP
Weighs Adding Tasers, Sacramento Bee (May 7, 2006) sec. A, p. 3, 4.) The number of recent
deaths of CHP officers as well as a rash of recent deaths to Los Angeles County Deputy Sheriffs,
suggest that officers should have as much protection as possible. In fact, many cities such as
Cincinnati report a reduction in injuries to officers and to suspects. Since the CHP is already
studying the Taser issue, and this resolution fails to indicate how the use of Tasers should be
regulated, it should be disapproved.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations urges the
California Legislature to enact legislation restricting the use of Taser guns unless they are the
only alternative to the use of deadly force and requiring standards for use of Taser guns by law
enforcement agencies to prevent dangerous practices resulting in injury or death.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: National Lawyers Guild, San Francisco Chapter
STATEMENT OF REASONS

Existing Law: Current California law does not provide any guidance to law enforcement in the
use of Taser guns.

This Resolution: Urges enactment of laws regulating use of Taser guns.

The Problem: A Taser gun is a hand-held gun that fires a projectile up to a range of 30 feet. The
projectile is an electrode connected by wires to the gun and uses a high-voltage, low-amperage
current to induce temporary paralysis. It is used by police throughout California as a way of
subduing people who do not respond to police commands and is considered to be an alternative
to the use of force.

Despite the intention of using Tasers as an alternative to force, many incidents of use around the
nation, and in California, have resulted in serious injury or death for people shocked by a Taser.
An investigative article in the Arizona Republic dated October 12, 2004 identified 73 incidents
from September, 1999 to October, 2004 in which a person shocked by a Taser had died shortly
after. Nine deaths occurred in California. One of those included a six-month old fetus whose
mother was subjected to a Taser shock in Chula Vista.

The American Civil Liberties Union of Northern California completed a study of Taser use
throughout northern and central California in September, 2005. That study showed the death rate
after a Taser shock had risen dramatically to 148 since the Arizona Republic investigation. Most
of those deaths occurred between 2004 and 2005, including an additional fifteen deaths in
California. In many cases, people received multiple Taser shocks.

California coroners have identified Taser use as a contributing cause of death in at least two
cases, one involving a 30-year old man in San Mateo County on January 2, 2005 and a second
involving a 38-year old man in Santa Clara County on November 18, 2005.

Many incidents of Taser use show that police use these weapons in cases where they are not an
alternative to deadly force. Two egregious examples from around the country include using a
Taser in Santa Rosa on an helpless18-year old man in a wheelchair and a six-year old in Florida.

The ACLU study also showed that, despite the rising rate of injury and death, only four of 79
California police departments had developed their own training materials where all the others
relied on training materials from the manufacturer, Taser International.

Only four departments had policies advising against the use of multiple shocks. Even though

Taser International itself recommends against the use of Tasers on pregnant women, only 23
departments prohibit that use.
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The National Lawyers Guild urges the Conference to ask the California Legislature to enact
legislation that would permit the use of Taser weapons only as an alternative to deadly force
rather than as a means to subdue a person who may disobey police commands. The NLG also
recommends that the Legislature require training standards that would prevent multiple use of
Tasers and would prevent the use of Tasers on vulnerable populations, including the very young,
the very old and pregnant women.

IMPACT STATEMENT

This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Richard P. Koch, 737 Pine Street, #47, San
Francisco, CA 94108, voice 415-397-1060, fax 415-397-3077, email message:

rpkoch@dnai.com

RESPONSIBLE FLOOR DELEGATE: Richard P. Koch

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The San Diego County Bar Association Delegation believes the enactment of legislation
governing the use Taser guns by law enforcement is a good idea. However, the proponent fails

to include any proposed statutory language with their resolution. Without the text of the
proposed legislation, we cannot extend approve the resolution.
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RESOLUTION 09-11-06

DIGEST

Juvenile Delinquency Court: Confidential Information for Demonstration Project in Los Angeles
County

Adds Welfare and Institutions Code section 831 to establish a demonstration project for the
exchange of confidential information among agencies involved in treating juveniles in the justice
system.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution adds Welfare and Institutions Code section 831 to establish a demonstration
project for the exchange of confidential information among agencies involved in treating
juveniles in the justice system. This resolution should be approved because it creates a pilot
project to improve the diagnosis and treatment of juveniles in the delinquency court.

The resolution would create an exception to existing laws protecting the confidential physical
and mental health, social welfare, statements and other information of juveniles under the
jurisdiction of juvenile delinquency court. Specifically it would allow the probation department
to use all the information available, including exculpatory and significant physical, mental and
environmental conditions, so that the delinquency disposition responds to the juvenile’s needs a
whole person, not just as a defendant to be punished. The new code section protects the rights of
juveniles by its provision that confidential information and statements shall not be admissible
against the minor at any hearing.

California’s juvenile justice system has followed a failed strategy of piecemeal evaluation and
ineffective punishment. This resolution should be approved so that a new approach within the
delinquency system can be tried.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Welfare and Institutions Code Section 831, to read as follows:

831.

(a) Notwithstanding any other provision of law, in order to enable a demonstration
project to test methods and procedures of providing efficient and effective services,
including mental health and risk assessment, diagnosis and treatment to minors who are
subject to the jurisdiction of the juvenile delinquency court due to the filing of a petition

pursuant to Welfare and Institutions Code sections 601 or 602, the County of Los Angeles
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may conduct a demonstration project with the objective of facilitating the exchange of
information and documents that might otherwise be confidential according to state law or
requlations. The implementation of the demonstration project requires the adoption of a
resolution by the Los Angeles County Board of Supervisors.

(b) For the purposes of this section, the persons and entities who may receive
otherwise confidential information include the Los Angeles County Probation Department,
the Los Angeles County Department of Mental Health, and the Los Angeles County Health
Services Department, including Alcohol and Drug Program Administration.
Notwithstanding any other law, the confidential information so provided remains
confidential and may only be used in the specific case in which it was provided and may
only be used for the purpose of determining the services and treatment that are appropriate
for the minor.

(c) Any resolution adopted by the Board of Supervisors authorizing the
implementation of the demonstration project shall require that the project meet all of the
following requirements:

(1) In connection with the administration of justice, mental health and social services
for minors subject to the jurisdiction of the delinquency court, the project shall permit
representatives of the Los Angeles County Probation Department and other necessary
agencies to exchange information that might otherwise be confidential according to state law
or requlation.

(2) This project shall cover records, files and information concerning a minor under
the jurisdiction of the juvenile delinguency court, obtained by probation and other agencies
for the purpose of diagnosis, examination, evaluation, treatment, or referral for treatment of
a minor because of the initiation of a juvenile petition.

(3) Any statement made by a minor and any mental health data obtained from the
minor during the administration of a mental health or probation screening instrument shall
not be admissible against the minor at any hearing, and the person administering the
screening instrument shall inform the minor that any statement made by the minor and any
mental health data obtained is not admissible against the minor at any hearing, whether on
the current petition or a future case.

(4) Probation and other agencies who receive the information set forth in paragraph
(c)(2) shall be under the same privacy and confidentiality obligations and subject to the
same penalties for violating those obligations as the person who prepared, disclosed or
provided the information or writings. The information obtained shall be maintained in a
manner which ensures the protection of confidentiality, and shall not be further disclosed.

(5) Recommendations for treatment and services based on information set forth in
paragraph (c)(2) may be provided to the juvenile delinquency court by probation and/or the
minor’s counsel.

(6) An objective evaluation of the impact of the demonstration project on the quality
of juvenile justice, health and mental health services, educational and public social services
provided to the minors shall be prepared for review by the Board.

(7) The project shall not exceed five years duration unless the Board of Supervisors,
having reviewed the evaluation of the demonstration project, determines that the quality of
services to minors has been enhanced and the project should continue.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

Existing Law: Restricts the amount and type of information which may be shared with the
probation department and this impairs the ability of probation to properly evaluate minors and
made treatment recommendations. Confidential information that is disclosed loses its
confidentiality.

This Resolution: Allows the Los Angeles County Board of Supervisors to authorize a
demonstration program to better treat minors through the sharing of otherwise confidential
information. Allows confidential information to retain its confidentiality.

The Problem: Current statutes and regulations often prevent agencies from sharing confidential
information about minors with the probation department, thus preventing probation from
providing appropriate mental health evaluations, recommendations and treatment for minors
subject to the jurisdiction of the delinquency court. This resolution would allow the sharing of
confidential information with the Los Angeles County Probation Department by providing that
the information provided can be used by Probation solely to make recommendations for
treatment and services to the juvenile delinquency court in the pending proceeding, and cannot
be further disclosed.

IMPACT STATEMENT
This proposed resolution does not directly affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public

Defender Appellate Branch, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, voice
213-974-3066, fax 213-626-3519, e-mail mharvis@co.la.ca.us

RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 09-12-06

DIGEST

Criminal History Information: Disclosure to Public Defenders

Amends Penal Code sections 11105 and 13300 to require increased disclosure of witness’
criminal history to Public Defenders.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code sections 11105 and 13300 to require increased disclosure of
witness’ criminal history to Public Defenders. This resolution should be approved in principle
because Public Defenders should have access to a witness’ criminal offender record information,
including misdemeanors and arrests for crimes involving moral turpitude.

State and federal law hold that the prosecution is required to disclose the felony convictions of
all material prosecution witnesses if the record is "reasonably accessible.” (People v. Little
(1997) 59 Cal.App.4th 426.) It is not clear however, if present law requires the disclosure of
misdemeanors and arrests for crimes involving moral turpitude. The need for information that
might lead to the impeachment of a witness, especially when witness credibility is at issue, is
paramount. It may be critical to a client’s case for his or her criminal defense attorney to have all
relevant information that may bear on a witness’ credibility.

This information is readily available to the prosecution and should, in the interest of reciprocal
discovery under Proposition 115, be made available to the defense. Prosecutors have access to
this information not only for their witnesses but for the defense witnesses as well as the
defendant. Brady v. Maryland (1963) 373 U.S. 83 requires the same result. Brady held that "...
the suppression by the prosecution of evidence favorable to an accused upon request violates due
process where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution.”

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code sections 11105 and 13300, to read as follows:

§11105.

(@)(1) The Department of Justice shall maintain state summary criminal history
information.

(2) As used in this section:

(A) "State summary criminal history information™ means the master record of

g~ wNPE-
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information compiled by the Attorney General pertaining to the identification and criminal
history of any person, such as name, date of birth, physical description, fingerprints,
photographs, date of arrests, arresting agencies and booking numbers, charges, dispositions,
and similar data about the person.

(B) "State summary criminal history information” does not refer to records and data
compiled by criminal justice agencies other than the Attorney General, nor does it refer to
records of complaints to or investigations conducted by, or records of intelligence
information or security procedures of, the office of the Attorney General and the Department
of Justice.

(b) The Attorney General shall furnish state summary criminal history information to
any of the following, if needed in the course of their duties, provided that when information
is furnished to assist an agency, officer, or official of state or local government, a public
utility, or any other entity, in fulfilling employment, certification, or licensing duties,
Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state as defined in Section 830.1, subdivisions (a) and (e) of
Section 830.2, subdivision (a) of Section 830.3, subdivisions (a) and (b) of Section 830.5,
and subdivision (a) of Section 830.31.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) Probation officers of the state.

(6) Parole officers of the state.

(7) A public defender or attorney of record when representing a person in
proceedings upon a petition for a certificate of rehabilitation and pardon pursuant to Section
4852.08.

(8) A public defender or attorney of record when representing a person in a criminal
case, or parole revocation or revocation extension proceeding, and if authorized access by
statutory or decisional law, or when representing a person and the criminal history contains
information about any felony or a misdemeanor conviction or an arrest for crimes involving
moral turpitude by any witness in the action.

(9) Any agency, officer, or official of the state if the criminal history information is
required to implement a statute or regulation that expressly refers to specific criminal
conduct applicable to the subject person of the state summary criminal history information,
and contains requirements or exclusions, or both, expressly based upon that specified
criminal conduct. The agency, officer, or official of the state authorized by this paragraph to
receive state summary criminal history information may also transmit fingerprint images and
related information to the Department of Justice to be transmitted to the Federal Bureau of
Investigation.

(10) Any city or county, or city and county, or district, or any officer, or official
thereof if access is needed in order to assist that agency, officer, or official in fulfilling
employment, certification, or licensing duties, and if the access is specifically authorized by
the city council, board of supervisors, or governing board of the city, county, or district if
the criminal history information is required to implement a statute, ordinance, or regulation
that expressly refers to specific criminal conduct applicable to the subject person of the state
summary criminal history information, and contains requirements or exclusions, or both,
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expressly based upon that specified criminal conduct. The city or county, or city and county,
or district, or the officer or official thereof authorized by this paragraph may also transmit
fingerprint images and related information to the Department of Justice to be transmitted to
the Federal Bureau of Investigation.

(11) The subject of the state summary criminal history information under procedures
established under Article 5 (commencing with Section 11120) of Chapter 1 of Title 1 of Part
4,

(12) Any person or entity when access is expressly authorized by statute if the
criminal history information is required to implement a statute or regulation that expressly
refers to specific criminal conduct applicable to the subject person of the state summary
criminal history information, and contains requirements or exclusions, or both, expressly
based upon that specified criminal conduct.

(13) Health officers of a city, county, or city and county, or district, when in the
performance of their official duties enforcing Section 120175 of the Health and Safety Code.
(14) Any managing or supervising correctional officer of a county jail or other

county correctional facility.

(15) Any humane society, or society for the prevention of cruelty to animals, for the
specific purpose of complying with Section 14502 of the Corporations Code for the
appointment of level 1 humane officers.

(16) Local child support agencies established by Section 17304 of the Family Code.
When a local child support agency closes a support enforcement case containing summary
criminal history information, the agency shall delete or purge from the file and destroy any
documents or information concerning or arising from offenses for or of which the parent has
been arrested, charged, or convicted, other than for offenses related to the parent's having
failed to provide support for minor children, consistent with the requirements of Section
17531 of the Family Code.

(17) County child welfare agency personnel who have been delegated the authority
of county probation officers to access state summary criminal history information pursuant
to Section 272 of the Welfare and Institutions Code for the purposes specified in Section
16504.5 of the Welfare and Institutions Code. Information from criminal history records
provided pursuant to this subdivision shall not be used for any purposes other than those
specified in this section and Section 16504.5 of the Welfare and Institutions Code. When an
agency obtains records obtained both on the basis of name checks and fingerprint checks,
final placement decisions shall be based only on the records obtained pursuant to the
fingerprint check.

(c) The Attorney General may furnish state summary criminal history information
and, when specifically authorized by this subdivision, federal level criminal history
information upon a showing of a compelling need to any of the following, provided that
when information is furnished to assist an agency, officer, or official of state or local
government, a public utility, or any other entity, in fulfilling employment, certification, or
licensing duties, Chapter 1321 of the Statutes of 1974 and Section 432.7 of the Labor Code
shall apply:

(1) Any public utility as defined in Section 216 of the Public Utilities Code that
operates a nuclear energy facility when access is needed in order to assist in employing
persons to work at the facility, provided that, if the Attorney General supplies the data, he or
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she shall furnish a copy of the data to the person to whom the data relates.

(2) To a peace officer of the state other than those included in subdivision (b).

(3) To a peace officer of another country.

(4) To public officers (other than peace officers) of the United States, other states, or
possessions or territories of the United States, provided that access to records similar to state
summary criminal history information is expressly authorized by a statute of the United
States, other states, or possessions or territories of the United States if the information is
needed for the performance of their official duties.

(5) To any person when disclosure is requested by a probation, parole, or peace
officer with the consent of the subject of the state summary criminal history information and
for purposes of furthering the rehabilitation of the subject.

(6) The courts of the United States, other states, or territories or possessions of the
United States.

(7) Peace officers of the United States, other states, or territories or possessions of
the United States.

(8) To any individual who is the subject of the record requested if needed in
conjunction with an application to enter the United States or any foreign nation.

(9)(A) Any public utility as defined in Section 216 of the Public Utilities Code, or
any cable corporation as defined in subparagraph (B), if receipt of criminal history
information is needed in order to assist in employing current or prospective employees,
contract employees, or subcontract employees who, in the course of their employment may
be seeking entrance to private residences or adjacent grounds. The information provided
shall be limited to the record of convictions and any arrest for which the person is released
on bail or on his or her own recognizance pending trial.

If the Attorney General supplies the data pursuant to this paragraph, the Attorney
General shall furnish a copy of the data to the current or prospective employee to whom the
data relates.

Any information obtained from the state summary criminal history is confidential
and the receiving public utility or cable corporation shall not disclose its contents, other than
for the purpose for which it was acquired. The state summary criminal history information in
the possession of the public utility or cable corporation and all copies made from it shall be
destroyed not more than 30 days after employment or promotion or transfer is denied or
granted, except for those cases where a current or prospective employee is out on bail or on
his or her own recognizance pending trial, in which case the state summary criminal history
information and all copies shall be destroyed not more than 30 days after the case is
resolved.

A violation of this paragraph is a misdemeanor, and shall give the current or
prospective employee who is injured by the violation a cause of action against the public
utility or cable corporation to recover damages proximately caused by the violations. Any
public utility's or cable corporation's request for state summary criminal history information
for purposes of employing current or prospective employees who may be seeking entrance
to private residences or adjacent grounds in the course of their employment shall be deemed
a "compelling need" as required to be shown in this subdivision.

Nothing in this section shall be construed as imposing any duty upon public utilities
or cable corporations to request state summary criminal history information on any current
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or prospective employees.

(B) For purposes of this paragraph, "cable corporation™ means any corporation or
firm that transmits or provides television, computer, or telephone services by cable, digital,
fiber optic, satellite, or comparable technology to subscribers for a fee.

(C) Requests for federal level criminal history information received by the
Department of Justice from entities authorized pursuant to subparagraph (A) shall be
forwarded to the Federal Bureau of Investigation by the Department of Justice. Federal level
criminal history information received or compiled by the Department of Justice may then be
disseminated to the entities referenced in subparagraph (A), as authorized by law.

(D)(i) Authority for a cable corporation to request state or federal level criminal
history information under this paragraph shall commence July 1, 2005.

(ii) Authority for a public utility to request federal level criminal history information
under this paragraph shall commence July 1, 2005.

(10) To any campus of the California State University or the University of
California, or any four-year college or university accredited by a regional accreditation
organization approved by the United States Department of Education, if needed in
conjunction with an application for admission by a convicted felon to any special education
program for convicted felons, including, but not limited to, university alternatives and
halfway houses. Only conviction information shall be furnished. The college or university
may require the convicted felon to be fingerprinted, and any inquiry to the department under
this section shall include the convicted felon's fingerprints and any other information
specified by the department.

(d) Whenever an authorized request for state summary criminal history information
pertains to a person whose fingerprints are on file with the Department of Justice and the
department has no criminal history of that person, and the information is to be used for
employment, licensing, or certification purposes, the fingerprint card accompanying the
request for information, if any, may be stamped "no criminal record"” and returned to the
person or entity making the request.

(e) Whenever state summary criminal history information is furnished as the result of
an application and is to be used for employment, licensing, or certification purposes, the
Department of Justice may charge the person or entity making the request a fee that it
determines to be sufficient to reimburse the department for the cost of furnishing the
information. In addition, the Department of Justice may add a surcharge to the fee to fund
maintenance and improvements to the systems from which the information is obtained.
Notwithstanding any other law, any person or entity required to pay a fee to the department
for information received under this section may charge the applicant a fee sufficient to
reimburse the person or entity for this expense. All moneys received by the department
pursuant to this section, Sections 11105.3 and 12054 of the Penal Code, and Section 13588
of the Education Code shall be deposited in a special account in the General Fund to be
available for expenditure by the department to offset costs incurred pursuant to those
sections and for maintenance and improvements to the systems from which the information
is obtained upon appropriation by the Legislature.

(F) Whenever there is a conflict, the processing of criminal fingerprints and
fingerprints of applicants for security guard or alarm agent registrations or firearms
qualification permits submitted pursuant to Section 7583.9, 7583.23, 7596.3, or 7598.4 of
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the Business and Professions Code shall take priority over the processing of other applicant
fingerprints.

(9) Itis not a violation of this section to disseminate statistical or research
information obtained from a record, provided that the identity of the subject of the record is
not disclosed.

(h) It is not a violation of this section to include information obtained from a record
in (1) a transcript or record of a judicial or administrative proceeding or (2) any other public
record if the inclusion of the information in the public record is authorized by a court,
statute, or decisional law.

(i) Notwithstanding any other law, the Department of Justice or any state or local law
enforcement agency may require the submission of fingerprints for the purpose of
conducting summary criminal history information checks that are authorized by law.

(J) The state summary criminal history information shall include any finding of
mental incompetence pursuant to Chapter 6 (commencing with Section 1367) of Title 10 of
Part 2 arising out of a complaint charging a felony offense specified in Section 290.

(K)(1) This subdivision shall apply whenever state or federal summary criminal
history information is furnished by the Department of Justice as the result of an application
by an authorized agency or organization and the information is to be used for peace officer
employment or certification purposes. As used in this subdivision, a peace officer is defined
in Chapter 4.5 (commencing with Section 830) of Title 3 of Part 2.

(2) Notwithstanding any other provision of law, whenever state summary criminal
history information is furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently awaiting trial,
whether the applicant is incarcerated or has been released on bail or on his or her own
recognizance pending trial.

(C) Every arrest or detention, except for an arrest or detention resulting in an
exoneration, provided, however, that where the records of the Department of Justice do not
contain a disposition for the arrest, the Department of Justice first makes a genuine effort to
determine the disposition of the arrest.

(D) Every successful diversion.

(D(2) This subdivision shall apply whenever state or federal summary criminal
history information is furnished by the Department of Justice as the result of an application
by a criminal justice agency or organization as defined in Section 13101 of the Penal Code,
and the information is to be used for criminal justice employment, licensing, or certification
purposes.

(2) Notwithstanding any other provision of law, whenever state summary criminal
history information is furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently awaiting trial,
whether the applicant is incarcerated or has been released on bail or on his or her own
recognizance pending trial.

(C) Every arrest for an offense for which the records of the Department of Justice do

09-12-6



231
232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275

not contain a disposition or did not result in a conviction, provided that the Department of
Justice first makes a genuine effort to determine the disposition of the arrest. However,
information concerning an arrest shall not be disclosed if the records of the Department of
Justice indicate or if the genuine effort reveals that the subject was exonerated, successfully
completed a diversion or deferred entry of judgment program, or the arrest was deemed a
detention.

(m)(1) This subdivision shall apply whenever state or federal summary criminal
history information is furnished by the Department of Justice as the result of an application
by an authorized agency or organization pursuant to Section 1522, 1568.09, 1569.17, or
1596.871 of the Health and Safety Code, or any statute that incorporates the criteria of any
of those sections or this subdivision by reference, and the information is to be used for
employment, licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary criminal
history information is furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction of an offense rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently awaiting trial,
whether the applicant is incarcerated or has been released on bail or on his or her own
recognizance pending trial.

(C) Every arrest for an offense for which the Department of Social Services is
required by paragraph (1) of subdivision (a) of Section 1522 of the Health and Safety Code
to determine if an applicant has been arrested. However, if the records of the Department of
Justice do not contain a disposition for an arrest, the Department of Justice shall first make a
genuine effort to determine the disposition of the arrest.

(3) Notwithstanding the requirements of the sections referenced in paragraph (1) of
this subdivision, the Department of Justice shall not disseminate information about an arrest
subsequently deemed a detention or an arrest that resulted in either the successful
completion of a diversion program or exoneration.

(n)(1) This subdivision shall apply whenever state or federal summary criminal
history information, to be used for employment, licensing, or certification purposes, is
furnished by the Department of Justice as the result of an application by an authorized
agency, organization, or individual pursuant to any of the following:

(A) Paragraph (9) of subdivision (c), when the information is to be used by a cable
corporation.

(B) Section 11105.3 or 11105.4.

(C) Section 15660 of the Welfare and Institutions Code.

(D) Any statute that incorporates the criteria of any of the statutory provisions listed
in subparagraph (A), (B), or (C), or of this subdivision, by reference.

(2) With the exception of applications submitted by transportation companies
authorized pursuant to Section 11105.3, and notwithstanding any other provision of law,
whenever state summary criminal history information is furnished pursuant to paragraph (1),
the Department of Justice shall disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or attempted
violation of any offense specified in subdivision (a) of Section 15660 of the Welfare and
Institutions Code. However, with the exception of those offenses for which registration is
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required pursuant to Section 290, the Department of Justice shall not disseminate
information pursuant to this subdivision unless the conviction occurred within 10 years of
the date of the agency's request for information or the conviction is over 10 years old but the
subject of the request was incarcerated within 10 years of the agency's request for
information.

(B) Every arrest for a violation or attempted violation of an offense specified in
subdivision (a) of Section 15660 of the Welfare and Institutions Code for which the
applicant is presently awaiting trial, whether the applicant is incarcerated or has been
released on bail or on his or her own recognizance pending trial.

(0)(1) This subdivision shall apply whenever state or federal summary criminal
history information is furnished by the Department of Justice as the result of an application
by an authorized agency or organization pursuant to Section 261, 777.5, 4990, 6525, or
14409.2, of the Financial Code, or any statute that incorporates the criteria of either of those
sections or this subdivision by reference, and the information is to be used for employment,
licensing, or certification purposes.

(2) Notwithstanding any other provision of law, whenever state summary criminal
history information is furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction rendered against the applicant for a violation or attempted
violation of any offense specified in Section 777.5 of the Financial Code.

(B) Every arrest for a violation or attempted violation of an offense specified in
Section 777.5 of the Financial Code for which the applicant is presently awaiting trial,
whether the applicant is incarcerated or has been released on bail or on his or her own
recognizance pending trial.

(p)(1) This subdivision shall apply whenever state or federal criminal history
information is furnished by the Department of Justice as the result of an application by an
agency, organization, or individual not defined in subdivision (k), (1), (m), (n), or (0), or by a
transportation company authorized pursuant to Section 11105.3, or any statute that
incorporates the criteria of that section or this subdivision by reference, and the information
is to be used for employment, licensing, or certification purposes.

(2) Notwithstanding any other provisions of law, whenever state summary criminal
history information is furnished pursuant to paragraph (1), the Department of Justice shall
disseminate the following information:

(A) Every conviction rendered against the applicant.

(B) Every arrest for an offense for which the applicant is presently awaiting trial,
whether the applicant is incarcerated or has been released on bail or on his or her own
recognizance pending trial.

(g) All agencies, organizations, or individuals defined in subdivisions (k), (1), (m),
(n), (0), and (p) may contract with the Department of Justice for subsequent arrest
notification pursuant to Section 11105.2. This subdivision shall not supersede sections that
mandate an agency, organization, or individual to contract with the Department of Justice
for subsequent arrest notification pursuant to Section 11105.2.

() Nothing in this section shall be construed to mean that the Department of Justice
shall cease compliance with any other statutory notification requirements.

(s) The provisions of Section 50.12 of Title 28 of the Code of Federal Regulations
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are to be followed in processing federal criminal history information.

13300.

(@) As used in this section:

(1) "Local summary criminal history information” means the master record of
information compiled by any local criminal justice agency pursuant to Chapter 2
(commencing with Section 13100) of Title 3 of Part 4 pertaining to the identification and
criminal history of any person, such as name, date of birth, physical description, dates of
arrests, arresting agencies and booking numbers, charges, dispositions, and similar data
about the person.

(2) "Local summary criminal history information" does not refer to records and data
compiled by criminal justice agencies other than that local agency, nor does it refer to
records of complaints to or investigations conducted by, or records of intelligence
information or security procedures of, the local agency.

(3) "Local agency" means a local criminal justice agency.

(b) A local agency shall furnish local summary criminal history information to any of
the following, when needed in the course of their duties, provided that when information is
furnished to assist an agency, officer, or official of state or local government, a public utility,
or any entity, in fulfilling employment, certification, or licensing duties, Chapter 1321 of the
Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) The courts of the state.

(2) Peace officers of the state, as defined in Section 830.1, subdivisions (a) and (d) of
Section 830.2, subdivisions (a), (b), and (j) of Section 830.3, and subdivisions (a), (b), and
(c) of Section 830.5.

(3) District attorneys of the state.

(4) Prosecuting city attorneys of any city within the state.

(5) Probation officers of the state.

(6) Parole officers of the state.

(7) A public defender or attorney of record when representing a person in
proceedings upon a petition for a certificate of rehabilitation and pardon pursuant to Section
4852.08.

(8) A public defender or attorney of record when representing a person in a criminal
case and when authorized access by statutory or decisional law, or when representing a
person and the criminal history contains information about any felony or a misdemeanor
conviction or an arrest for crimes involving moral turpitude by any witness in the action.

(9) Any agency, officer, or official of the state when the local summary criminal
history information is required to implement a statute, regulation, or ordinance that
expressly refers to specific criminal conduct applicable to the subject person of the local
summary criminal history information, and contains requirements or exclusions, or both,
expressly based upon the specified criminal conduct.

(10) Any city, county, city and county, or district, or any officer or official thereof,
when access is needed in order to assist the agency, officer, or official in fulfilling
employment, certification, or licensing duties, and when the access is specifically authorized
by the city council, board of supervisors, or governing board of the city, county, or district
when the local summary criminal history information is required to implement a statute,
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regulation, or ordinance that expressly refers to specific criminal conduct applicable to the
subject person of the local summary criminal history information, and contains requirements
or exclusions, or both, expressly based upon the specified criminal conduct.

(11) The subject of the local summary criminal history information.

(12) Any person or entity when access is expressly authorized by statute when the
local summary criminal history information is required to implement a statute, regulation, or
ordinance that expressly refers to specific criminal conduct applicable to the subject person
of the local summary criminal history information, and contains requirements or exclusions,
or both, expressly based upon the specified criminal conduct.

(13) Any managing or supervising correctional officer of a county jail or other
county correctional facility.

(14) Local child support agencies established by Section 17304 of the Family Code.
When a local child support agency closes a support enforcement case containing summary
criminal history information, the agency shall delete or purge from the file and destroy any
documents or information concerning or arising from offenses for or of which the parent has
been arrested, charged, or convicted, other than for offenses related to the parents having
failed to provide support for the minor children, consistent with Section 17531 of the Family
Code.

(15) County child welfare agency personnel who have been delegated the authority
of county probation officers to access state summary criminal information pursuant to
Section 272 of the Welfare and Institutions Code for the purposes specified in Section
16504.5 of the Welfare and Institutions Code.

(c) The local agency may furnish local summary criminal history information, upon a
showing of a compelling need, to any of the following, provided that when information is
furnished to assist an agency, officer, or official of state or local government, a public utility,
or any entity, in fulfilling employment, certification, or licensing duties, Chapter 1321 of the
Statutes of 1974 and Section 432.7 of the Labor Code shall apply:

(1) Any public utility, as defined in Section 216 of the Public Utilities Code, which
operates a nuclear energy facility when access is needed to assist in employing persons to
work at the facility, provided that, if the local agency supplies the information, it shall
furnish a copy of this information to the person to whom the information relates.

(2) To a peace officer of the state other than those included in subdivision (b).

(3) To a peace officer of another country.

(4) To public officers, other than peace officers, of the United States, other states, or
possessions or territories of the United States, provided that access to records similar to local
summary criminal history information is expressly authorized by a statute of the United
States, other states, or possessions or territories of the United States when this information is
needed for the performance of their official duties.

(5) To any person when disclosure is requested by a probation, parole, or peace
officer with the consent of the subject of the local summary criminal history information and
for purposes of furthering the rehabilitation of the subject.

(6) The courts of the United States, other states, or territories or possessions of the
United States.

(7) Peace officers of the United States, other states, or territories or possessions of
the United States.
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(8) To any individual who is the subject of the record requested when needed in
conjunction with an application to enter the United States or any foreign nation.

(9) Any public utility, as defined in Section 216 of the Public Utilities Code, when
access is needed to assist in employing persons who will be seeking entrance to private
residences in the course of their employment. The information provided shall be limited to
the record of convictions and any arrest for which the person is released on bail or on his or
her own recognizance pending trial.

If the local agency supplies the information pursuant to this paragraph, it shall
furnish a copy of the information to the person to whom the information relates.

Any information obtained from the local summary criminal history is confidential
and the receiving public utility shall not disclose its contents, other than for the purpose for
which it was acquired. The local summary criminal history information in the possession of
the public utility and all copies made from it shall be destroyed 30 days after employment is
denied or granted, including any appeal periods, except for those cases where an employee
or applicant is out on bail or on his or her own recognizance pending trial, in which case the
state summary criminal history information and all copies shall be destroyed 30 days after
the case is resolved, including any appeal periods.

A violation of any of the provisions of this paragraph is a misdemeanor, and shall
give the employee or applicant who is injured by the violation a cause of action against the
public utility to recover damages proximately caused by the violation.

Nothing in this section shall be construed as imposing any duty upon public utilities
to request local summary criminal history information on any current or prospective
employee.

Seeking entrance to private residences in the course of employment shall be deemed
a "compelling need" as required to be shown in this subdivision.

(10) Any city, county, city and county, or district, or any officer or official thereof, if
a written request is made to a local law enforcement agency and the information is needed to
assist in the screening of a prospective concessionaire, and any affiliate or associate thereof,
as these terms are defined in subdivision (k) of Section 432.7 of the Labor Code, for the
purposes of consenting to, or approving of, the prospective concessionaire's application for,
or acquisition of, any beneficial interest in a concession, lease, or other property interest.

Any local government's request for local summary criminal history information for
purposes of screening a prospective concessionaire and their affiliates or associates before
approving or denying an application for, or acquisition of, any beneficial interest in a
concession, lease, or other property interest is deemed a "compelling need" as required by
this subdivision. However, only local summary criminal history information pertaining to
criminal convictions may be obtained pursuant to this paragraph.

Any information obtained from the local summary criminal history is confidential
and the receiving local government shall not disclose its contents, other than for the purpose
for which it was acquired. The local summary criminal history information in the possession
of the local government and all copies made from it shall be destroyed not more than 30
days after the local government's final decision to grant or deny consent to, or approval of,
the prospective concessionaire's application for, or acquisition of, a beneficial interest in a
concession, lease, or other property interest. Nothing in this section shall be construed as
imposing any duty upon a local government, or any officer or official thereof, to request
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local summary criminal history information on any current or prospective concessionaire or
their affiliates or associates.

(d) Whenever an authorized request for local summary criminal history information
pertains to a person whose fingerprints are on file with the local agency and the local agency
has no criminal history of that person, and the information is to be used for employment,
licensing, or certification purposes, the fingerprint card accompanying the request for
information, if any, may be stamped "no criminal record" and returned to the person or
entity making the request.

(e) A local agency taking fingerprints of a person who is an applicant for licensing,
employment, or certification may charge a fee not to exceed ten dollars ($ 10) to cover the
cost of taking the fingerprints and processing the required documents.

(F) Whenever local summary criminal history information furnished pursuant to this
section is to be used for employment, licensing, or certification purposes, the local agency
shall charge the person or entity making the request a fee which it determines to be
sufficient to reimburse the local agency for the cost of furnishing the information, provided
that no fee shall be charged to any public law enforcement agency for local summary
criminal history information furnished to assist it in employing, licensing, or certifying a
person who is applying for employment with the agency as a peace officer or criminal
investigator. Any state agency required to pay a fee to the local agency for information
received under this section may charge the applicant a fee sufficient to reimburse the agency
for the expense.

(9) Whenever there is a conflict, the processing of criminal fingerprints shall take
priority over the processing of applicant fingerprints.

(h) It is not a violation of this article to disseminate statistical or research information
obtained from a record, provided that the identity of the subject of the record is not
disclosed.

(i) It is not a violation of this article to include information obtained from a record in
(1) a transcript or record of a judicial or administrative proceeding or (2) any other public
record when the inclusion of the information in the public record is authorized by a court,
statute, or decisional law.

(j) Notwithstanding any other law, the Department of Justice or any state or local law
enforcement agency may require the submission of fingerprints for the purpose of
conducting summary criminal history information record checks which are authorized by
law.

(K) Any local criminal justice agency may release, within five years of the arrest,
information concerning an arrest or detention of a peace officer or applicant for a position as
a peace officer, as defined in Section 830, which did not result in conviction, and for which
the person did not complete a postarrest diversion program or a deferred entry of judgment
program, to a government agency employer of that peace officer or applicant.

(I) Any local criminal justice agency may release information concerning an arrest of
a peace officer or applicant for a position as a peace officer, as defined in Section 830,
which did not result in conviction but for which the person completed a postarrest diversion
program or a deferred entry of judgment program, or information concerning a referral to
and participation in any postarrest diversion program or a deferred entry of judgment
program to a government agency employer of that peace officer or applicant.
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(m) Notwithstanding subdivision (K) or (1), a local criminal justice agency shall not
release information under the following circumstances:

(1) Information concerning an arrest for which diversion or a deferred entry of
judgment program has been ordered without attempting to determine whether diversion or a
deferred entry of judgment program has been successfully completed.

(2) Information concerning an arrest or detention followed by a dismissal or release
without attempting to determine whether the individual was exonerated.

(3) Information concerning an arrest without a disposition without attempting to
determine whether diversion has been successfully completed or the individual was
exonerated.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law: Requires disclosure of criminal offender record information (CORI) to Public
Defenders when authorized by statutory or decisional law.

This Resolution: Makes it clear that Public Defenders have the right to receive CORI when

representing a person in a criminal case.

The Problem: Prosecutors routinely obtain CORI for all witnesses, particularly defense
witnesses, in order to impeach them during trial. Public Defenders are often denied the same
CORI because the law authoring receipt of CORI by Public Defenders is less than clear
particularly when the information relates to misdemeanor convictions and arrests for crimes of
moral turpitude. Over-zealous prosecutors and judges refuse to give the defense access to CORI
despite case law such as People v. Little (1997) 59 Cal. App. 4th 426, sometimes even refusing
to disclose the defendant’s own CORI. This amendment clarifies that Public Defenders are
entitled to obtain CORI in order to fulfill the constitutional mandate to provide effective
representation to criminal defendants.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public
Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, voice 213-974-3066, fax
213-626-3519, e-mail mharvis@co.la.ca.us

RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 09-13-06

DIGEST

County Jails: Prohibition on Excess Telephone Charges

Amends Penal Code section 4025 to require competitive bidding for county jail payphone
service.

RESOLUTIONS COMMITTEE RECOMMENDATIONS
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code section 4025 to require competitive bidding for county jail
payphone service. This resolution should be approved in principle because it would permit low
cost phone service for inmates without achieving profits for the county from those to whom
inmates place collect calls.

Current law permits each county to enter into a contract for jail payphone services which allows
commissions to be paid to each county’s sheriffs department. The money is used to offset jail
operating expenses. In practice, when an inmate makes a call to the outside, the cost of the call
is considerably more than the average cost of making a collect call from a regular payphone. The
result of this is that many inmates, including many who may not have yet been convicted, do not
make calls due to the cost. Although the present contracts provide additional revenue to the
county, they result in prohibitive costs to those to whom inmates are placing calls.

This resolution would require each county to enter into a contract for payphone services that is
consistent with normal payphone services. This would still allow counties to maintain public
safety by monitoring calls, while permitting inmates to communicate with their families at a
lower cost. This resolution would permit inmates to maintain consistent communication with the
outside and may lead to less tension in the county jails. A county should not be generating
revenue at the cost of the jail population or the public which communicates with that population.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code section 4025, to read as follows:

8§ 4025

(a) The sheriff of each county may establish, maintain and operate a store in
connection with the county jail and for this purpose may purchase confectionery, tobacco
and tobacco users' supplies, postage and writing materials, and toilet articles and supplies
and sell these goods, articles, and supplies for cash to inmates in the jail.

(b) The sale prices of the articles offered for sale at the store shall be fixed by the
sheriff. Any profit shall be deposited in an inmate welfare fund to be kept in the treasury of
the county.
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(c) There shall also be deposited in the inmate welfare fund 10 percent of all gross
sales of inmate hobbycraft.

(d) There shall be deposited in the inmate welfare fund any money, refund, rebate, or
commission received from a telephone company or pay telephone provider when the money,
refund, rebate, or commission is attributable to the use of pay telephones which are
primarily used by inmates while incarcerated-, provided, however, that no county may enter
into a contract for pay telephone services that is intended to generate revenue for the county
or its inmate welfare fund. Every county must select inmate telecommunications providers
by means of a competitive bidding process designed to achieve the lowest possible
telecommunications cost for inmates consistent with public safety.

(e) The money and property deposited in the inmate welfare fund shall be expended
by the sheriff primarily for the benefit, education, and welfare of the inmates confined
within the jail. Any funds that are not needed for the welfare of the inmates may be
expended for the maintenance of county jail facilities. Maintenance of county jail facilities
may include, but is not limited to, the salary and benefits of personnel used in the programs
to benefit the inmates, including, but not limited to, education, drug and alcohol treatment,
welfare, library, accounting, and other programs deemed appropriate by the sheriff. Inmate
welfare funds shall not be used to pay required county expenses of confining inmates in a
local detention system, such as meals, clothing, housing, or medical services or expenses,
except that inmate welfare funds may be used to augment those required county expenses as
determined by the sheriff to be in the best interests of inmates. An itemized report of these
expenditures shall be submitted annually to the board of supervisors.

(f) The operation of a store within any other county adult detention facility which is
not under the jurisdiction of the sheriff shall be governed by the provisions of this section,
except that the board of supervisors shall designate the proper county official to exercise the
duties otherwise allocated in this section to the sheriff.

(9) The operation of a store within any city adult detention facility shall be governed
by the provisions of this section, except that city officials shall assume the respective duties
otherwise outlined in this section for county officials.

(h) The treasurer may, pursuant to Article 1 (commencing with Section 53600), or
Article 2 (commencing with Section 53630) of Chapter 4 of Part 1 of Division 2 of Title 5 of
the Government Code, deposit, invest, or reinvest any part of the inmate welfare fund, in
excess of that which the treasurer deems necessary for immediate use. The interest or
increment accruing on these funds shall be deposited in the inmate welfare fund.

(i) The sheriff may expend money from the inmate welfare fund to provide indigent
inmates, prior to release from the county jail or any other adult detention facility under the
jurisdiction of the sheriff, with essential clothing and transportation expenses within the
county or, at the discretion of the sheriff, transportation to the inmate's county of residence,
if the county is within the state or within 500 miles from the county of incarceration. This
subdivision does not authorize expenditure of money from the inmate welfare fund for the
transfer of any inmate to the custody of any other law enforcement official or jurisdiction.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

09-13-2



Existing Law: Allows California counties to enter into telephone service agreements for county
jail payphone service with commissions paid to the county Sheriff.

This Resolution: Would prohibit counties from entering into such contracts for the purpose of
generating revenue, and would require that contracts be awarded through a competitive bidding
process at the lowest possible cost that is consistent with public safety needs.

The Problem: In order to use the telephone in most county jails in California, inmates are
required to make collect calls using telephone providers under contract to the county. Instead of
entering into telephone service contracts that provide the lowest possible cost to inmates in light
of the special services required (monitoring, etc.), counties almost universally enter into
contracts that provide substantial kickbacks (or "commissions") to the Sheriff's inmate welfare
fund. In many counties, including Los Angeles, those funds are used to offset ordinary jail
operating expenses. As a result, those often least able to pay — the children, spouses, parents, and
friends of inmates — are left holding huge bills for the most basic communication. An Associated
Press analysis concluded that collect calls made from California jails cost an average of seven
times as much as the same collect call made from a regular payphone. The problem has become
S0 pervasive many county jail inmates — often not even convicted of a crime yet — are unable to
maintain contact with their families due to the cost. This proposal would require counties to
forego commissions and to select telephone vendors who provide the services required for public
safety at the lowest possible cost to those called.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Duncan Crabtree-Ireland, 5757 Wilshire
Blvd., 8th Floor, Los Angeles, CA 90036, voice 323-549-6043, fax 302-340-6168, e-mail

duncan@c-i.us

RESPONSIBLE FLOOR DELEGATE: Duncan Crabtree-Ireland
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RESOLUTION 09-14-06

DIGEST

State Prisons: Prohibition on Excess Telephone Charges

Adds Public Contract Code section 10108.9 to require state prisons and juvenile facilities to
enter into contracts through competitive bidding for inmate payphone service.

RESOLUTIONS COMMITTEE RECOMMENDATIONS
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Public Contract Code section 10108.9 to require state prisons and
juvenile facilities to enter into contracts through competitive bidding for inmate payphone
service. This resolution should be approved in principle because it would permit low cost phone
service for inmates without achieving profits for the state from those to whom inmates place
collect calls.

Presently the law allows the state to enter into a contact for jail payphone services that allows for
commissions back to the state. The money is used to offset prison operating expenses and is also
deposited into the state’s general fund. In practice, when an inmate makes a call to the outside,
the cost of the call is considerably more than the average cost of making a collect call from a
regular payphone. The result of this is that many inmates, including many who may not have yet
been convicted, do not make calls due to the cost. Although the present contracts provide
additional revenue to the county, they result in prohibitive costs to those to whom inmates are
placing calls.

This resolution would require the state to enter into a contract for payphone services that is
consistent with normal payphone services. This would still allow the state to maintain public
safety by monitoring calls, while permitting inmates to communicate with their families at a
lower cost. This resolution would permit inmates to maintain consistent communication with the
outside and may lead to less tension in the county jails. A county should not be generating
revenue at the cost of the jail population or the public which communicates with that population.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Public Contracts Code Section 10108.9 to read as follows:

§10108.9

Any contract to provide telephone services to wards of the Department of the Youth
Authority or to inmates in state prisons shall be negotiated and awarded in a manner to
provide for the lowest reasonable costs to wards and inmates, and their families and loved
ones, and to pay for any expenses of the Department of Corrections and the Department of
the Youth Authority, as well as for the reasonable costs of the Department of General
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7  Services for establishing and administering any necessary telephone contract, and profits to
8  these departments or the state shall not be a basis for awarding a contract.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

Existing Law: Allows California prisons and Youth Authority facilities to enter into telephone
service agreements for inmate payphone service with commissions paid to the state.

This Resolution: Would require state prisons and the CYA to enter into telephone contracts that
provide the lowest reasonable costs to inmates, and prohibit entering into such contracts with the
objective of achieving profits to the state.

The Problem: In order to use the telephone in California state prisons and CY A facilities,
inmates are required to make collect calls using telephone providers under contract to the state.
Instead of entering into telephone service contracts that provide the lowest possible cost to
inmates in light of the special services required (monitoring, etc.), state prisons and the CYA
enter into contracts that provide substantial kickbacks (or "commissions™) to the agencies and the
state. These funds are used to offset ordinary jail operating expenses and deposited into the
state's general fund. As a result, those often least able to pay — the children, spouses, parents,
and friends of inmates — are left holding huge bills for the most basic communication. The
problem has become so pervasive many inmates are unable to maintain contact with their
families due to the cost. This proposal would require the state to select telephone vendors who
provide the services required for public safety at the most reasonable cost to those called. This
proposal is identical to Sen. Bill 1978 (Reg. Sess. 1999-2000) which was approved by the
Assembly and Senate but vetoed by then-Gov. Davis, who cited the loss of revenue to the state's
general fund as the reason for veto.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Duncan Crabtree-Ireland, 5757 Wilshire
Blvd., 8th Floor, Los Angeles, CA 90036, voice 323-549-6043, fax 302-340-6168, e-mail

duncan@c-i.us.

RESPONSIBLE FLOOR DELEGATE: Duncan Crabtree-Ireland

09-14-2



RESOLUTION 09-15-06
DIGEST
Special Circumstance: Killing of a Family Member of a Witness
Amends Penal Code Section 190.2, subdivision (a) to add a special circumstance for the
intentional killing of a witness’ family member.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code Section 190.2, subdivision (a) to add a special circumstance
for the intentional killing of a witness’ family member. This resolution should be approved in
principle because there should be serious consequences for those who kill an immediate family
member of a witness for the purpose of dissuading that witness from testifying.

There is already a special circumstance that addresses the murder of a witness. This resolution
goes one step further and provides for a special circumstance when an immediate family member
of a witness is intentionally killed to dissuade that witness from testifying. It is central to the
criminal justice system to have witnesses testify and provide the evidence needed for the
resolution of a criminal case. There has been an increasing incidence of witnesses not only being
dissuaded from testifying, but of family members being threatened or even killed as a means of
preventing a witness from testifying.

The proposed amendment would address this very serious issue that bears on both sides of the
criminal case. Not only are witnesses coming forward key to the prosecution, but they are also
crucial to defendants’ ability to defend themselves. The intentional killing of a family member
to dissuade a witness can create great reluctance on the part of witnesses to come forward and
testify. Witnesses are often in constant fear for their own safety, and often in fear for the safety
of their families. Witnesses who feel even the slightest threat of intimidation, retaliation, injury
or death to themselves or their loved ones will be reluctant to testify.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code Section 190.2(a)(10) to read as follows:

190.2

(a) The penalty for a defendant who is found guilty of murder in the first degree is
death or imprisonment in the state prison for life without the possibility of parole if one or
more of the following special circumstances has been found under Section 190.4 to be true:

(1) The murder was intentional and carried out for financial gain.

(2) The defendant was convicted previously of murder in the first or second degree.
For the purpose of this paragraph, an offense committed in another jurisdiction, which if
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committed in California would be punishable as first or second degree murder, shall be
deemed murder in the first or second degree.

(3) The defendant, in this proceeding, has been convicted of more than one offense
of murder in the first or second degree.

(4) The murder was committed by means of a destructive device, bomb, or explosive
planted, hidden, or concealed in any place, area, dwelling, building, or structure, and the
defendant knew, or reasonably should have known, that his or her act or acts would create a
great risk of death to one or more human beings.

(5) The murder was committed for the purpose of avoiding or preventing a lawful
arrest, or perfecting or attempting to perfect, an escape from lawful custody.

(6) The murder was committed by means of a destructive device, bomb, or explosive
that the defendant mailed or delivered, attempted to mail or deliver, or caused to be mailed
or delivered, and the defendant knew, or reasonably should have known, that his or her act
or acts would create a great risk of death to one or more human beings.

(7) The victim was a peace officer, as defined in Section 830.1, 830.2, 830.3, 830.31,
830.32, 830.33, 830.34, 830.35, 830.36, 830.37, 830.4, 830.5, 830.6, 830.10, 830.11, or
830.12, who, while engaged in the course of the performance of his or her duties, was
intentionally killed, and the defendant knew, or reasonably should have known, that the
victim was a peace officer engaged in the performance of his or her duties; or the victim was
a peace officer, as defined in the above-enumerated sections, or a former peace officer under
any of those sections, and was intentionally killed in retaliation for the performance of his or
her official duties.

(8) The victim was a federal law enforcement officer or agent who, while engaged in
the course of the performance of his or her duties, was intentionally killed, and the defendant
knew, or reasonably should have known, that the victim was a federal law enforcement
officer or agent engaged in the performance of his or her duties; or the victim was a federal
law enforcement officer or agent, and was intentionally killed in retaliation for the
performance of his or her official duties.

(9) The victim was a firefighter, as defined in Section 245.1, who, while engaged in
the course of the performance of his or her duties, was intentionally killed, and the defendant
knew, or reasonably should have known, that the victim was a firefighter engaged in the
performance of his or her duties.

(10) The victim was a witness to a crime or an immediate family member of a
witness to a crime who was intentionally killed for the purpose of preventing or dissuading
the witness’ his-er-her-testimony in any criminal or juvenile proceeding, and the killing was
not committed during the commission or attempted commission, of the crime to which he or
she was a witness; or the victim was a witness to a crime or an immediate family member of
a witness to a crime, and was intentionally killed in retaliation for his-er-herthe witness’
testimony in any criminal or juvenile proceeding. As used in this paragraph, “juvenile
proceeding” means a proceeding brought pursuant to Section 602 or 707 of the Welfare and
Institutions Code. As used in this paragraph, “immediate family member” means any
spouse, registered domestic partner, parent, child, any person related by consanguinity or
affinity within the second degree, or any other person who regularly resides in the
household, or who, within the prior six months, reqularly resided in the household.

(11) The victim was a prosecutor or assistant prosecutor or a former prosecutor or
assistant prosecutor of any local or state prosecutor's office in this or any other state, or of a
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federal prosecutor's office, and the murder was intentionally carried out in retaliation for, or
to prevent the performance of, the victim's official duties.

(12) The victim was a judge or former judge of any court of record in the local, state,
or federal system in this or any other state, and the murder was intentionally carried out in
retaliation for, or to prevent the performance of, the victim's official duties.

(13) The victim was an elected or appointed official or former official of the federal
government, or of any local or state government of this or any other state, and the killing
was intentionally carried out in retaliation for, or to prevent the performance of, the victim's
official duties.

(14) The murder was especially heinous, atrocious, or cruel, manifesting exceptional
depravity. As used in this section, the phrase "especially heinous, atrocious, or cruel,
manifesting exceptional depravity™ means a conscienceless or pitiless crime that is
unnecessarily torturous to the victim.

(15) The defendant intentionally killed the victim by means of lying in wait.

(16) The victim was intentionally killed because of his or her race, color, religion,
nationality, or country of origin.

(17) The murder was committed while the defendant was engaged in, or was an
accomplice in, the commission of, attempted commission of, or the immediate flight after
committing, or attempting to commit, the following felonies:

(A) Robbery in violation of Section 211 or 212.5.

(B) Kidnapping in violation of Section 207, 209, or 209.5.

(C) Rape in violation of Section 261.

(D) Sodomy in violation of Section 286.

(E) The performance of a lewd or lascivious act upon the person of a child under the
age of 14 years in violation of Section 288.

(F) Oral copulation in violation of Section 288a.

(G) Burglary in the first or second degree in violation of Section 460.

(H) Arson in violation of subdivision (b) of Section 451.

() Train wrecking in violation of Section 219.

(J) Mayhem in violation of Section 203.

(K) Rape by instrument in violation of Section 289.

(L) Carjacking, as defined in Section 215.

(M) To prove the special circumstances of kidnapping in subparagraph (B), or arson
in subparagraph (H), if there is specific intent to kill, it is only required that there be proof of
the elements of those felonies. If so established, those two special circumstances are proven
even if the felony of kidnapping or arson is committed primarily or solely for the purpose of
facilitating the murder.

(18) The murder was intentional and involved the infliction of torture.

(19) The defendant intentionally killed the victim by the administration of poison.

(20) The victim was a juror in any court of record in the local, state, or federal
system in this or any other state, and the murder was intentionally carried out in retaliation
for, or to prevent the performance of, the victim's official duties.

(21) The murder was intentional and perpetrated by means of discharging a firearm
from a motor vehicle, intentionally at another person or persons outside the vehicle with the
intent to inflict death. For purposes of this paragraph, "motor vehicle" means any vehicle as
defined in Section 415 of the Vehicle Code.
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(22) The defendant intentionally killed the victim while the defendant was an active
participant in a criminal street gang, as defined in subdivision (f) of Section 186.22, and the
murder was carried out to further the activities of the criminal street gang.

(b) Unless an intent to kill is specifically required under subdivision (a) for a special
circumstance enumerated therein, an actual killer, as to whom the special circumstance has
been found to be true under Section 190.4, need not have had any intent to kill at the time of
the commission of the offense which is the basis of the special circumstance in order to
suffer death or confinement in the state prison for life without the possibility of parole.

(c) Every person, not the actual killer, who, with the intent to kill, aids, abets,
counsels, commands, induces, solicits, requests, or assists any actor in the commission of
murder in the first degree shall be punished by death or imprisonment in the state prison for
life without the possibility of parole if one or more of the special circumstances enumerated
in subdivision (a) has been found to be true under Section 190.4.

(d) Notwithstanding subdivision (c), every person, not the actual killer, who, with
reckless indifference to human life and as a major participant, aids, abets, counsels,
commands, induces, solicits, requests, or assists in the commission of a felony enumerated
in paragraph (17) of subdivision (a) which results in the death of some person or persons,
and who is found guilty of murder in the first degree therefor, shall be punished by death or
imprisonment in the state prison for life without the possibility of parole if a special
circumstance enumerated in paragraph (17) of subdivision (a) has been found to be true
under Section 190.4.

The penalty shall be determined as provided in this section and Sections 190.1,
190.3, 190.4, and 190.5.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law: Permits the imposition of death or imprisonment in the state prison for life
without the possibility of parole for a defendant who is found guilty of murder in the first degree
if one or more special circumstances have been found under Penal Code Section 190.4 (special
findings on truth of each alleged special circumstance) to be true. Penal Code Section
190.2(a)(10) permits the imposition of death or imprisonment in the state prison for life without
the possibility of parole if a jury finds that the victim was a witness to a crime who was
intentionally Kkilled for the purpose of preventing his or her testimony or in retaliation for such
testimony.

This Resolution: Would permit the imposition of death or imprisonment in the state prison for

life without the possibility of parole for a defendant who intentionally kills an immediate family
member of a witness to a crime, either to prevent or dissuade the witness’ testimony, or in
retaliation for the witness’ testimony.

The Problem: The criminal justice system works when witnesses are willing to come forward
and testify to their observations. All too often, and for good reason, witnesses are fearful of
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retaliation by a defendant, or his or her close associates or family members, if the witness
cooperates with the police in any fashion, including testifying in a criminal proceeding. As a
result, witnesses do not come forward; crimes go unsolved and criminals walk free to continue to
prey on our communities. This is often the case in such petty crimes as theft and occurs with
greater frequency in more serious crimes, particularly where defendants are facing severe
penalties for their crimes.

On the other hand, witnesses who do come forward are often subjected to intimidation, threats,
injury or death as a result of their cooperation and testimony. It doesn’t stop there. In order to
prevent or dissuade witnesses from testifying, or in retaliation for such cooperation and
testimony, immediate family members are often targeted and killed by criminals and their
associates. The end result is the same. Witnesses are either killed or too fearful to come forward
after a loved one is murdered.

Whether a criminal kills a witness to prevent his or her testimony or to retaliate for such
testimony, or the witness’ immediate family (including grandmothers, mothers, and children),
the motive, intent and impact on our criminal justice system are the same. Such murderers
should be subject to the same penalties — death or life without the possibility of parole — for such
an unspeakable crime that so gravely impacts our criminal justice system.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Marian M.J. Thompson, Office of the Los
Angeles District Attorney, 300 East Walnut Street, Room 103, Pasadena, CA 91101, voice 626-
356-5608, fax 626-796-3176, e-mail mmjt3@aol.com

RESPONSIBLE FLOOR DELEGATE: Marian M.J. Thompson
COUNTERARGUMENT
BAR ASSOCIATION OF SAN FRANCISCO

This resolution adds additional categories of persons who may be eligible to be sentenced to
death. The Conference of Delegates and the Bar Association of San Francisco have been
categorically opposed to the death penalty for a number of years. This resolution is in direct
conflict with this history. It is also in direct conflict with Resolution 09-16-06, which seeks a
moratorium on the death penalty in California.

The addition of the added special circumstances in this resolution will only increase the potential
for arbitrariness in an already arbitrary death penalty statute. The California Commission on the
Fair Administration of Justice is now working to correct the patently defective and irrational
California death penalty system. This resolution simply increases the potential for illogical and
arbitrary results and should be disapproved.
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RESOLUTION 09-16-06

DIGEST

Death Penalty: Moratorium

Adds Penal Code section 190.07 to establish a commission to review and publish findings on the
administration of the death penalty.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to 5-08-00, which was approved in principle. and 6-14-01 which was disapproved.

Reasons:

This resolution adds Penal Code section 190.07 to establish a commission to review and publish
findings on the administration of the death penalty. This resolution should be approved in
principle because there is strong public support for thoughtful and comprehensive research into
the application/use of the death penalty in California and serious concerns about its
administration.

The findings of such a commission could have significant value for understanding the
application of capital punishment in this State, aiding in the fair and equitable administration of
justice. The establishment of such a commission would, by the terms of the resolution,
automatically result in a moratorium on the death penalty in California until the Legislature can
review the commission’s recommendations and enact legislation repealing the to-be-created
Penal Code section contemplated by this resolution.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Section 190.02 to the California Penal Code to read as follows:

§ 190.02

SECTION 1. SHORT TITLE.

This Act may be cited as the “California Death Penalty Fairness and Fiscal Responsibility
Study Commission Act”

TITLE I--MORATORIUM ON THE DEATH PENALTY
SEC. 101. FINDINGS
The Legislature makes the following findings:
@)} GENERAL FINDINGS-
10 (A)  The administration of the death penalty in California should be
11 consistent with fundamental principles of fairness, justice, equality, and due process
12 under state and federal law.
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(B) Now, more than ever, Californians are questioning the use of the death
penalty and calling for assurances that it be fairly applied.

(C) The administration of the death penalty is expensive to taxpayers,
and, particularly in light of the extraordinary fiscal challenges Californians currently
face, careful scrutiny should be given to whether the death penalty is cost-justified.

(2 WHETHER THE DEATH PENALTY CAN BE APPLIED IN A
FAIR AND EVEN-HANDED MANNER, CONSISTENT WITH DUE PROCESS,
HAS BEEN DRAWN INTO QUESTION NATIONWIDE-

(A)  The United States Supreme Court has held that a heightened level of
due process applies in capital cases. There is significant evidence that states are not
providing this heightened level of due process. In a comprehensive, nationwide review
of modern death penalty sentencing, Professor James Liebman and researchers at
Columbia University found that, during the period 1973 to 1995, 68 percent of all
death penalty cases reviewed were overturned due to serious constitutional error.
Forty percent of the cases overturned were reversed in federal court after having been
upheld in state court.

(B)  The high rate of error throughout all death penalty jurisdictions suggests
that there is a grave risk that innocent persons may have been, or will likely be,
wrongfully executed. Since 1973, over 100 innocent persons sitting on death rows
across the country have been exonerated, most after serving lengthy sentences. Four
of those cases occurred in San Francisco. Although the United States Supreme Court
has never conclusively addressed the issue of whether executing an innocent person
would in and of itself violate the Constitution, in Herrara v. Collins, 506 U.S. 390
(1993), a majority of the Court expressed the view that a persuasive demonstration of
actual innocence will violate substantive due process, rendering imposition of a death
sentence unconstitutional.

(C) _ There are many systemic problems that result in innocent people being
convicted such as mistaken identification, reliance on jailhouse informants, reliance on
faulty forensic testing and no access to reliable DNA testing:

(i) For example, a study of cases of innocent people who were later
exonerated, conducted by attorneys Barry Scheck and Peter Neufeld with “The
Innocence Project” at Cardozo Law School, showed that mistaken identifications of
eyewitnesses or victims contributed to 84 percent of the wrongful convictions.

(i1) Many persons on death row were convicted prior to 1994 and did not
receive the benefit of modem DNA testing. At least 10 individuals sentenced to death
have been exonerated through post-conviction DNA testing, some within days of
execution. Yet in spite of the current widespread prevalence and availability of DNA
testing, many States have procedural barriers blocking introduction of post-conviction
DNA testing. More than 30 States have laws that require a motion for a new trial
based on newly discovered evidence to be filed within 6 months or less.

(iii)  The widespread use of jailhouse snitches who earn reduced charges or
sentences by fabricating “admissions” by fellow inmates to unsolved crimes can lead
to wrongful convictions.

(D)  The sixth amendment to the United States Constitution guarantees all
accused persons access to competent counsel. The Supreme Court set out standards
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for determining competency in the case of Strickland v. Washington, 466 U.S. 668
(1984). Unfortunately, there is unequal access to competent counsel throughout death
penalty States. For example, ninety percent of capital defendants cannot afford to hire
their own attorney. Thirty-seven percent of capital cases were reversed because of
ineffective assistance of counsel, according to the Columbia study.

(E) The Supreme Court has held that it is a violation of the eighth
amendment of the United States Constitution to impose the death penalty in a manner
that is arbitrary, capricious, or discriminatory. McKlesky v. Kemp, 481 U.S. 279
(1987). Studies consistently indicate racial disparity in the application of the death
penalty both for the defendants and the victims. The death penalty is disparately
applied in various regions throughout the country, suggesting arbitrary administration
of the death penalty based on where the prosecution takes place.

()] For example, since 1976, 45 percent of death row inmates were white, 43
percent were black, 9 percent were Hispanic, and 2 percent were of other racial groups.
Of the victims in the underlying murder, 81 percent were white, 14 percent were black,
and 4 percent were Hispanic. While over 80 percent of completed capital cases involve
white victims, nationally only 50 percent of murder victims are white. These figures
show a continuing trend since reinstatement of the modern death penalty of a
predominance of white victims’ cases and imply that white victims are considered more
valuable in the criminal justice system.

(i) Executions are conducted predominately in southern States. Ninety
percent of all executions in 2000 were conducted in the south. Only 3 States outside the
south, Arizona, California, and Missouri, conducted an execution in 2000. Texas
accounted for almost as many executions as all the remaining States combined. A
recently published book by Boalt Hall School of Law Professor Franklin Zimring, The
Contradictions of American Capital Punishment (2003), concludes that there is strong
empirical evidence of a correlation between those states in which lynching and other
modes of vigilante violence were once most prevalent, and those states in which
executions are most frequent today. The vigilante tradition lives on through the death
penalty, according to Professor Zimring

(F) After 13 innocent people were released from Illinois death row in the
same period that Illinois had executed 12 people, on January 31, 2000, Governor
George Ryan of Illinois imposed a moratorium on executions in that state until he
could be “sure with moral certainty that no innocent man or woman is facing a lethal
injection, no one will meet that fate.” Governor Ryan subsequently appointed a
Governor’s Commission on Capital Punishment in Illinois.

(i) The lllinois Governor’s Commission on the Death Penalty released a
report on April 15, 2002, finding that the death penalty had been sought in Illinois too
frequently to ensure public confidence in the capital sentences imposed; that
fundamental change in the Illinois capital punishment system was necessary in order to
enhance the level of judicial scrutiny at all junctures in the process; and that, if the
death penalty were to continue to be available in Illinois, the state would need to adopt
85 specific procedural reforms.

(i1) The Illinois Governor’s Commission found that, to carry out its
recommended reforms, a significant boost in public funding would be required. In
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103  addition, a majority of the Illinois Governor’s Commission -- including some members
104  who had favored the death penalty prior to studying its actual administration -- found
105 that the death penalty should be abolished.

106 (iii)  After considering this report, Governor Ryan commuted the death

107  sentences of more than 160 inmates who had been on Illinois’ death row at the time the
108  moratorium went into effect. To date, only a handful of the reforms recommended by
109 the Illinois Governor’s Commission have been adopted by the Illinois Legislature, and
110 there has been no increase in funding for administration of the death penalty. The

111 Illlinois death penalty moratorium remains in effect, having been adopted by Governor
112 Ryan’s successor.
113 (H)  We find that it would be an important and useful exercise to use the

114  recommendations of the Illinois Governor’s Commission as a benchmark for similar
115  study of the death penalty in California. California has the largest death row

116  population of any state in the United States with over 650 people nhow condemned to
117  die - three times the number on Illinois’ death row - so any flaws which exist in

118  California’s system of administering the death penalty would have a far greater impact
119 than the flaws found in Illinois. According to Robert M. Sanger, in a recently

120  published article entitled “Comparison of the Illinois Commission Report on Capital
121 Punishment With The Capital Punishment System in California,” 44 Santa Clara Law
122  Review 101 (2003), California complies with just 6.17% of the Illinois Governors’
123 Commission recommended procedural reforms.

124

125 SEC. 102. CALIFORNIA DEATH PENALTY MORATORIUM

126  The state of California shall not carry out any sentence of death until this Legislature
127  considers the final findings and recommendations of the California Commission on the
128  Death Penalty (the “Commission”) in the report submitted under section 202(c)(2) and
129  enacts legislation repealing this section; implementing or rejecting all guidelines and
130  procedures recommended by the Commission; or, if warranted based on the findings and
131  recommendations of the Commission, abolishing the death penalty in California.

132 TITLE lI--CALIFORNIA COMMISSION ON THE DEATH PENALTY

133  SEC. 201. ESTABLISHMENT OF COMMISSION

134 (a) ESTABLISHMENT- There is established a commission to be known as the
135  California Commission on the Death Penalty.

136 (b) MEMBERSHIP-

137 (1) APPOINTMENT- Members of the Commission shall be appointed by

138  the Chief Justice of the Supreme Court of California in consultation with the Governor,
139 the Attorney General, the President of the Senate, and the Speaker of the Assembly.

140 (2) COMPOSITION- The Commission shall be composed of 13 members, of
141  whom—

142 (A) 2 members shall be current or former prosecutors;

143 (B) 2 members shall be criminal defense attorneys experienced in capital

144 litigation;

145 (C) 2 members shall be current or former judges;

146 (D 2 members shall be economists, budget officers, financial analysts of other

147  professionals skilled in analyzing the fiscal impact of law enforcement and penal policies,

09-16-4



148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170
171
172
173
174
175
176
177
178
179
180
181
182
183
184
185
186
187
188
189
190
191

(E) 5 members shall be individuals from the public or private sector who have
knowledge or expertise, whether by experience or training, in matters to be studied by the
Commission, which may include —

(i) officers or employees of county or local governments;

(i) leaders of the state bar association, of metropolitan bar associations or
of specialized bar associations;

(ii1) __members of academia, nonprofit organizations, the religious community, or
industry; and

(iv) __ other interested individuals.

(3) BALANCED VIEWPOINTS- In appointing the members of the
Commission, the Chief Justice shall, to the maximum extent practicable, ensure that
the membership of the Commission is fairly balanced with respect to the opinions of
the members of the Commission regarding support for or opposition to the use of the
death penalty.

(4) DATE- The appointments of the initial members of the Commission
shall be made not later than 30 days after the date of enactment of this Act.

(c) PERIOD OF APPOINTMENT- Each member shall be appointed for
the life of the Commission.

()] VACANCIES- A vacancy in the Commission shall not affect the
powers of the Commission, but shall be filled in the same manner as the original
appointment.

(ii) INITIAL MEETING- Not later than 30 days after all initial members of the
Commission have been appointed, the Commission shall hold the first meeting.

(d) MEETINGS- The Commission shall meet at the call of the Chairperson.

(e) QUORUM- A majority of the members of the Commission shall constitute a
guorum for conducting business, but a lesser number of members may hold hearings.

(H CHAIR- The President shall designate 1 member appointed under
subsection (a) to serve as the Chair of the Commission.

(9) RULES AND PROCEDURES- The Commission shall adopt rules and
procedures to govern the proceedings of the Commission.

SEC. 202. DUTIES OF THE COMMISSION.

(a) STUDY-

(1) IN GENERAL- The Commission shall conduct a thorough study of all
matters relating to the administration of the death penalty to determine (i) whether the
administration of the death penalty in California comports with constitutional
principles and requirements of fairness, justice, equality, and due process, (ii) whether
the administration of the death penalty in California is cost-justified, and (iii) whether
the death penalty should be abolished as too costly or for any other reason.

(2) MATTERS STUDIED - The matters studied by the Commission shall
include the following:

(A)  The fiscal and budgetary consequences to the state government and to
county and city governments of administering the death penalty and the cost savings
that would be realized if the death penalty were abolished
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(B) How the costs and burdens of adjudicating capital cases at the trial and
appellate levels impacts the adjudication of other cases and whether abolition of the
death penalty would improve the smooth and efficient operation of our justice system

(© Racial disparities in capital charging prosecuting and sentencing
decisions

(D) Disproportionality in capital charging prosecuting and sentencing
decisions based on geographic location and income status of defendants or any other
factor resulting in such disproportionality.

(E)  Adequacy of representation of capital defendants.

(B Whether innocent persons have been sentenced to death and the reasons
these wrongful convictions have occurred.

(G)  Whether the rules and conventions for selection of juries in capital
cases bias the outcome of those cases.

(H)  Procedures to ensure that persons sentenced to death have access to
forensic evidence and modem testing of forensic evidence including DNA testing
when modern testing could result in new evidence of innocence.

(1) Any other law or procedure to ensure that death penalty cases are
administered fairly and impartially, in accordance with the state or federal
Constitutions

(b) RECOMMENDATIONS-

(1) IN GENERAL- Based on the study conducted under subsection (a) the
Commission shall make recommendations for reform of the death penalty in California
which recommendations may include abolition of the death penalty in California or
adoption of new guidelines and procedures for the administration of the death penalty.

(2) INTENT OF NEW GUIDELINES AND PROCEDURES- If the
Commission opts to recommend new guidelines and procedures for administration of
the death penalty, the quidelines and procedures shall--

(A)  ensure that the death penalty cases are administered fairly and
impartially, in accordance with due process;

(B)  minimize the risk that innocent persons may be executed;

(C) __ ensure that the death penalty is not administered in a racially
discriminatory manner; and

(D) ensure that the taxpayers of this state are fully informed as to the true
costs of having a death penalty so that informed choices can be made about whether it
should be abolished at some point in the future.

(c) REPORT—

(1) PRELIMINARY REPORT- Not later than 1 year after the date of
enactment of this Act, the Commission shall submit to the Governor, the Attorney
General and the Legislature a preliminary report, which shall contain a preliminary
statement of findings and conclusions.

(2) FINAL REPORT- Not later than 2 years after the date of enactment of
this Act, the Commission shall submit a report to the Governor, the Attorney General
and the Legislature which shall contain a detailed statement of the findings and
conclusions of the Commission, together with the recommendations of the Commission

for legislation.
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SEC. 203. POWERS OF THE COMMISSION.

@ INFORMATION FROM STATE, COUNTY AND LOCAL AGENCIES-

(1) IN GENERAL- The Commission may secure directly from any state
department or county or local agency information that the Commission considers
necessary to carry out the provisions of this title.

(2) FURNISHING OF INFORMATION- Upon a request of the
Chairperson of the Commission, the head of any state department or county or local
agency shall furnish the information requested by the Chairperson to the Commission

(b) GIFTS- The Commission may accept use and dispose of gifts or
donations of services or property.

(c) HEARINGS- The Commission or, at the direction of the Commission
any subcommittee or member of the Commission may, for the purpose of carrying out
the provisions of this title--

(1) hold hearings, sit and act at times and places take testimony, receive
evidence, and administer oaths that the Commission subcommittee or member
considers advisable; and

(2) require, by subpoena or otherwise the attendance and testimony of

witnesses and the production of books records correspondence memoranda papers

documents, tapes, and materials that the Commission subcommittee or member
considers advisable.

(d) ISSUANCE AND ENFORCEMENT OF SUBPOENAS—

(1) ISSUANCE- Subpoenas issued pursuant to subsection (d)--

(A)  shall bear the signature of the Chairperson of the Commission and

(B)  shall be served by any person or class of persons designated by the
Chairperson for that purpose.

(2 ENFORCEMENT—

(A)  IN GENERAL- In the case of contumacy or failure to obey a subpoena
issued under subsection (d) the any Superior Court of this state in any county in which
the subpoenaed person resides, is served or may be found may issue an order requiring
that person to appear at any designated place to testify or to produce documentary or
other evidence.

(B)  CONTEMPT- Any failure to obey a court order issued under
subparagraph (A) may be punished by the court as a contempt

(3) TESTIMONY OF PERSONS IN CUSTODY- Any Superior Court of
this state in any county in which testimony of a person held in custody is sought by the
Commission or within any county of which such person is held in custody, may, upon
application by the Attorney General issue a writ of habeas corpus ad testificandum
requiring the custodian to produce such person before the Commission or before a
member of the Commission or a member of the staff of the Commission designated by
the Commission for such purpose.

SEC. 204. COMMISSION PERSONNEL MATTERS.
(a) COMPENSATION OF MEMBERS- Members of the Commission
shall serve without compensation for the services of the member to the Commission.
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(b) TRAVEL EXPENSES- The members of the Commission shall be
allowed travel expenses, including per diem in lieu of subsistence, at rates authorized
for employees of state agencies.

(c) STAFF—

(1) IN GENERAL- The Chairperson of the Commission may, without
regard to the civil service laws and regulations, appoint and terminate an executive
director and such other additional personnel as may be necessary to enable the
Commission to perform the duties of the Commission.

(2) EXECUTIVE DIRECTOR- The employment of an executive director
shall be subject to confirmation by the Commission.

(d) DETAIL OF STATE EMPLOYEES- Any employee of any agency of
the state Government employee, upon authorization of the head of said agency, may
be detailed to the Commission without reimbursement, and the detail shall be
without interruption or loss of civil service status or privilege.

SEC. 205. TERMINATION OF THE COMMISSION.
The Commission shall terminate 90 days after the date on which the Commission
submits its report under section 202.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: Current law allows persons convicted of certain specified crimes (“capital
crimes”) to be executed at the hands of the law.

This Resolution: This resolution calls for a moratorium on the execution of persons convicted of
capital crimes; the appointment of a blue-ribbon study Commission to determine whether the
death penalty is being administered fairly; to determine whether the death penalty is capable of
being administered fairly; to make a comprehensive assessment of the fiscal impact of the death
penalty; to assess whether the death penalty is cost-justified given the current budget crisis in this
state; and to make recommendations for death penalty reform, which recommendations may
include implementation of procedural reforms necessary to ensure fairness and avoid the
execution of innocent people, or abolition of the death penalty. The moratorium called for by
this resolution would remain in effect until the Legislature enacts legislation lifting it and
enacting whatever reforms are recommended by the Commission.

The Problem: There are currently over 650 people waiting to be executed in California. There
are growing concerns among Californians, shared by many citizens who once supported capital
sentencing, that the death penalty is applied unevenly and freakishly, that it is barbaric, and that
it can never be applied fairly. The administration of the death penalty requires the expenditure
each year of millions of dollars of public funds. Given the serious questions surrounding
administration of the death penalty, and given the significant costs of the death penalty, close and
careful study is called for with respect to whether the death penalty is being fairly applied,
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whether the death penalty is capable of being fairly applied, and whether the death penalty is
cost-justified. There should be a moratorium on the execution of all persons convicted of capital
crimes in California until this study is completed and the Legislature acts on recommendations
arising out of the study.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
Many statutes and regulations implement the death penalty. Some of these are:

CALIFORNIA PENAL CODE

3605, 3600, et seq., 3604, 679.03, 3603, 3704, 1193, 1227, 987.9, 3601, 3602, 190, 190.3, 190.2,
190 et seq., 190, 190.3, 190.2, 1193, 1219, 1218, 3700, 1218, 1018, 1286, 987.9, 1193, 1227,
1218, 1193, 190.3, 3701, et seq., 1190.1, 190.4, 859, 190.2, 1903, 1376, 3604, 190.5, 190.4,
3605, 190.3, 128, 799, 3605, 3603, 1192.7, 1050, 3705, 3706, 1018, 190.3, 190.9, 190.3, 190.1,
190.4, 1193, 190.8, 1240.1, 190.7, 1193, 3605, 190.1, 190.4, 3700.5, et seq., 1202a, 1170, 190.2,
190.1, 190.4, 790, 190.2, 190.1, 190.4, 1218, 799, 15, 1243, 1227.5, 3700, et seq., 3705, 3706,
190.9, 1218, 1227, 3600, et seq., 3704, 3605, 3700, 1193, 1227, 3605, 190.2, 3702, 1193, 1243,
190.6, 190.8, 4500, 190.3, 1240, 1239, 1254, 190.6, et seq., 190.4, 1270.5, 1286, 190.1, 190.3,
1240.1, 2625, 3605, 1217, 190.3, 1240, 987, 987.9, 987, et seq., 1018, 686, 686.1, 190.9, 1285,
3607, 3600, et seq., 1376, 1054.9, 3701, et seq., 3604, 1903, 1243, 1193, 1227, 1227.5

GENERAL RULES OF COURT

34, 36, 36.3, 36.1, 34, 36.2, 35.2, 36.1, 35.1, 34.1, 35.3, 34.2, 34.1, 35-35.2, 36.3, 34.0, 36,
4.117,76.3, 34.2,11.7, 36.1, 36.2, 76.6, 36.1, 35.2, 35.1, 35.3, 34.2, 34, 34.2, 35.3, 35, 35.2,
35.1, 36.3, 4.315

The implementation of all of these statutes and regulations will have to be suspended while the
proposed moratorium is in effect and eventually may have to be modified or repealed. There
may be other statutes or regulations pertaining to or authorizing the death penalty that are not
spelled out here for the sake of economy. These additional statutes and regulations will have to
be suspended during any moratorium and may have to be modified or repealed as well.

AUTHOR AND PERMANENT CONTACT: James J. Brosnahan, Morrison & Foerster LLP,
425 Market Street, San Francisco, CA 94105; (415) 268-7189; jbrosnahan@mofo.com.

RESPONSIBLE FLOOR DELEGATE: James J. Brosnahan
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RESOLUTION 09-17-06

DIGEST
Criminal Law: Right of Inmates to Purchase Condoms
Amends Penal Code sections 2601 and 5005 to permit the sale of condoms to inmates.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Penal Code sections 2601 and 5005 to permit the sale of condoms to
inmates. This resolution should be approved in principle because the specific enumeration in the
statute making condoms available to inmates would (a) demonstrate the State’s
acknowledgement of and active interest in addressing the significantly higher than average rate
of HIV/AIDS as well as other sexually transmitted diseases (STDs) within the prison population,
and (b) offer inmates the opportunity to protect themselves from the further spread of
HIV/AIDS/STD infections.

Adding condoms to the list of items for sale at prison canteens adds no unreasonable burden on
staff responsible for placing orders for merchandise and can potentially offer inmates the
opportunity to reduce their exposure to unwanted sexually transmitted diseases including
HIV/AIDS. While there is no guarantee that making condoms available to inmates will impact
the spread of HIVV/AIDS or other STDs in prisons, it is likely that making condoms available will
place issues of sexual health in the minds of some inmates the way the availability of toothpaste
has raised the level of dental hygiene awareness. It is not known whether providing condoms
will encourage sexual activity or have any effects whatsoever on the inmate population.
Nevertheless, corrections department canteens make the sale of “toilet articles, candy, tobacco
products, notions, and other sundries...” available, and are, by statute, to “render each canteen
self-supporting.” (Penal Code 85005,) Adding condoms to both the enumerated list of items for
sale within the statute and on the canteen’s list of items for sale should add neither financial nor
accounting burdens on the individual correctional institutions’ canteen programs while it could
have the positive effect of discouraging the spread of STD/HIV/AIDS infections by those
inmates who decide to purchase them.

TEXT OF RESOLUTION
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Penal Code sections 2601 and 5005 to read as

follows:

1 82601
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Subject only to the provisions of that section, each person described in Section 2600
shall have the following civil rights:

(a) Except as provided in Section 2225 of the Civil Code, to inherit, own, sell, or
convey real or personal property, including all written and artistic material produced or
created by the person during the period of imprisonment. However, to the extent authorized
in Section 2600, the Department of Corrections may restrict or prohibit sales or conveyances
that are made for business purposes.

(b) To correspond, confidentially, with any member of the State Bar or holder of
public office, provided that the prison authorities may open and inspect incoming mail to
search for contraband.

(c)(1) To purchase, receive, and read any and all newspapers, periodicals, and books
accepted for distribution by the United States Post Office. Pursuant to this section, prison
authorities may exclude any of the following matter:

(A) Obscene publications or writings, and mail containing information concerning
where, how, or from whom this matter may be obtained.

(B) Any matter of a character tending to incite murder, arson, riot, violent racism, or
any other form of violence.

(C) Any matter concerning gambling or lottery.

(2) Nothing in this section shall be construed as limiting the right of prison
authorities to do the following:

(A) Open and inspect any and all packages received by an inmate.

(B) Establish reasonable restrictions as to the number of newspapers, magazines, and
books that the inmate may have in his or her cell or elsewhere in the prison at one time.

(d) To initiate civil actions, subject to a three dollar ($3) filing fee to be collected by
the Department of Corrections, in addition to any other filing fee authorized by law, and
subject to Title 3a (commencing with Section 391) of the Code of Civil Procedure.

(e) To marry.

(F) To create a power of appointment.

(9) To make a will.

(h) To receive all benefits provided for in Sections 3370 and 3371 of the Labor Code
and in Section 50609.

(i) To purchase condoms at reasonable cost at the prison canteen or similar place
where personal items may be purchased by inmates if a canteen is not maintained at any
prison or institution.

85005

The department may maintain a canteen at any prison or institution under its
jurisdiction for the sale to persons confined therein of toilet articles, condoms, candy,
tobacco products, notions, and other sundries, and may provide the necessary facilities,
equipment personnel, and merchandise for the canteen. Subject to Section 2601(i), the
director shall specify what commodities shall be sold in the canteen. The sale prices of the
articles offered for sale shall be fixed by the director at the amounts that will, as far as
possible, render each canteen self-supporting. The department may undertake to insure
against damage or loss of canteen and handicraft materials, supplies and equipment owned
by the Inmate Welfare Fund of the Department of Corrections as provided in Section 5006.
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The canteen operations at any prison or institution referred to in this section shall be
audited biennially by the Department of Finance, and at the end of each intervening fiscal
year, each prison or institution shall prepare a statement of operations. At least one copy of
any audit report or statement of operations shall be posted at the canteen and at least one
copy shall be available at the library of each prison or institution.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Nothing in existing law requires that condoms be provided to inmates in
California penal institutions.

This Resolution: Would require that condoms be provided for sale in prison canteens or similar
places where sundries are sold to prisoners.

The Problem: Despite official self-denial, sexual intercourse occurs among inmates in prisons.
Most such sex is unprotected in the absence of contraband condoms. Consequently, health
experts estimate that 25 percent of people living with HIV in the United States pass through
correctional facilities each year, and the percentage of prison inmates who are confirmed to have
AIDS is four times higher than in the general population. ("Male Prisoners and HIV Prevention:
A Call for Action Ignored,” American Journal of Public Health, May 2003, vol. 93, pp. 759-
763). While there are many more actions that could be taken to prevent the spread of the HIV
virus among prisoners and to improve prison health care, providing condoms to prisoners is a
simple step that would at least reduce some incidence of the spread if HIV/AIDS in prisons. Of
course, opponents will contend that providing condoms will encourage inmates to have sexual
relations. That is not the issue. The only question is whether providing condoms will reduce the
spread of HIV/AIDS. Even if the argument is valid, more sex among prisoners is a small price to
pay for less HIV/AIDS.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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RESOLUTION 09-18-06

DIGEST
Criminal Law: The Commission on the Fair Administration of Justice
Recommends funding for the Commission on the Fair Administration of Justice.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution recommends funding for the Commission on the Fair Administration of Justice.
This resolution should be approved in principle because the Senate resolution that created the
Commission, unlike a Senate bill, provides no funding and requires the additional legislative
support proposed in this resolution.

The just, fair and accurate administration of justice is critical to a strong and reliable judicial
system. An effective, fully funded Commission established for the purpose of ensuring such a
system is an important objective, one that deserves a priority in the allocation of resources.

Bills that are passed by the State Legislature are sent to their respective Appropriations
Committees to determine their costs and fiscal impacts. No such process exists for Senate or
Assembly Resolutions, which often need funding. The typical result for an unfunded Resolution
is either a slow, languishing death because it is never funded, or there is a legislative process
undertaken specifically for its funding. This resolution employs the latter process in order to
ensure the full implementation and utility of the Commission. In addition to this practical
justification for approving the resolution, the Commission’s importance cannot be understated
nor its breadth underestimated. The Commission Board recently named Professor Jerry Uelmen
(Santa Clara School of Law) as its executive director, and has been partially funded through
token foundation support to help leverage state financing through the legislative process.
Additionally, the Commission involves the oversight and participation of numerous present and
past members of the State Bar and Conference of Delegates.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to provide adequate and appropriate funding for the California
Commission on the Fair Administration of Justice.

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS
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Existing Law: In 2004 the State Senate created the California Commission on the Fair
Administration of Justice but failed to provide funding for the commission.

This Resolution: Would ask the legislature to provide adequate funding for the California
Commission on the Fair Administration of Justice

The Problem: The State Senate created the California Commission on the Fair Administration of
Justice during the 2004 session. The Commission, appointed by the members of the Senate
Rules Committee, is bi-partisan. The members of the Commission have been appointed and the
Commission has started its work. It is due to submit a report to the Senate by December 2007.
The Commission, however, is severely hampered by the lack of funding for staff or other
resources. This resolution calls upon the Legislature to provide funding for the Commission.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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RESOLUTION 09-19-06

DIGEST
Juvenile Petitions: Eliminate the Use of Priors as Strikes

Amends Penal Code sections 667 and 1190.12 to eliminate the use of juvenile petitions for the
purposes of the “three strikes law”.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code, sections 667 and 1170.12 to read as follows:
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(@) (1) In compliance with subdivision (b) of Section 1385, any person convicted of a
serious felony who previously has been convicted of a serious felony in this state or of any
offense committed in another jurisdiction which includes all of the elements of any serious
felony, shall receive, in addition to the sentence imposed by the court for the present
offense, a five-year enhancement for each such prior conviction on charges brought and
tried separately. The terms of the present offense and each enhancement shall run
consecutively.

(2) This subdivision shall not be applied when the punishment imposed under other
provisions of law would result in a longer term of imprisonment. There is no requirement of
prior incarceration or commitment for this subdivision to apply.

(3) The Legislature may increase the length of the enhancement of sentence provided
in this subdivision by a statute passed by majority vote of each house thereof.

(4) As used in this subdivision, "serious felony™ means a serious felony listed in
subdivision (c) of Section 1192.7.

(5) This subdivision shall not apply to a person convicted of selling, furnishing,
administering, or giving, or offering to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of methamphetamine unless the prior
conviction was for a serious felony described in subparagraph (24) of subdivision (c) of
Section 1192.7.

(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to
ensure longer prison sentences and greater punishment for those who commit a felony and
have been previously convicted of serious and/or violent felony offenses.

(c) Notwithstanding any other law, if a defendant has been convicted of a felony and
it has been pled and proved that the defendant has one or more prior felony convictions as
defined in subdivision (d), the court shall adhere to each of the following:

(1) There shall not be an aggregate term limitation for purposes of consecutive
sentencing for any subsequent felony conviction.

(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.
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(3) The length of time between the prior felony conviction and the current felony
conviction shall not affect the imposition of sentence.

(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050)
of Chapter 1 of Division 3 of the Welfare and Institutions Code.

(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the
state prison.

(6) If there is a current conviction for more than one felony count not committed on
the same occasion, and not arising from the same set of operative facts, the court shall
sentence the defendant consecutively on each count pursuant to subdivision (e).

(7) If there is a current conviction for more than one serious or violent felony as
described in paragraph (6), the court shall impose the sentence for each conviction
consecutive to the sentence for any other conviction for which the defendant may be
consecutively sentenced in the manner prescribed by law.

(8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to
any other sentence which the defendant is already serving, unless otherwise provided by
law.

(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i),
inclusive, a prior conviction of a felony shall be defined as:

(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of
subdivisions (b) to (i), inclusive, shall be made upon the date of that prior conviction and is
not affected by the sentence imposed unless the sentence automatically, upon the initial
sentencing, converts the felony to a misdemeanor. None of the following dispositions shall
affect the determination that a prior conviction is a prior felony for purposes of subdivisions
(b) to (i), inclusive:

(A) The suspension of imposition of judgment or sentence.

(B) The stay of execution of sentence.

(C) The commitment to the State Department of Health Services as a mentally
disordered sex offender following a conviction of a felony.

(D) The commitment to the California Rehabilitation Center or any other facility
whose function is rehabilitative diversion from the state prison.

(2) A conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison. A prior conviction of a
particular felony shall include a conviction in another jurisdiction for an offense that
includes all of the elements of the particular felony as defined in subdivision (c) of Section
667.5 or subdivision (c) of Section 1192.7.
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enhancement or punishment provisions which may apply, the following shall apply where a
defendant has a prior felony conviction:

(1) If a defendant has one prior felony conviction that has been pled and proved, the
determinate term or minimum term for an indeterminate term shall be twice the term
otherwise provided as punishment for the current felony conviction.

(2) (A) If a defendant has two or more prior felony convictions as defined in
subdivision (d) that have been pled and proved, the term for the current felony conviction
shall be an indeterminate term of life imprisonment with a minimum term of the
indeterminate sentence calculated as the greater of:

(i) Three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior felony convictions.

(ii) Imprisonment in the state prison for 25 years.

(iii) The term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.

(B) The indeterminate term described in subparagraph (A) shall be served
consecutive to any other term of imprisonment for which a consecutive term may be
imposed by law. Any other term imposed subsequent to any indeterminate term described in
subparagraph (A) shall not be merged therein but shall commence at the time the person
would otherwise have been released from prison.

(F) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be
applied in every case in which a defendant has a prior felony conviction as defined in
subdivision (d). The prosecuting attorney shall plead and prove each prior felony conviction
except as provided in paragraph (2).

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.

(9) Prior felony convictions shall not be used in plea bargaining as defined in
subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known prior
felony convictions and shall not enter into any agreement to strike or seek the dismissal of
any prior felony conviction allegation except as provided in paragraph (2) of subdivision (f).

(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to
statutes as they existed on June 30, 1993.

(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to
any person or circumstance is held invalid, that invalidity shall not affect other provisions or
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applications of those subdivisions which can be given effect without the invalid provision or
application, and to this end the provisions of those subdivisions are severable.

(1) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the
membership concurring, or by a statute that becomes effective only when approved by the
electors.

1170.12.

(a) Notwithstanding any other provision of law, if a defendant has been convicted of
a felony and it has been pled and proved that the defendant has one or more prior felony
convictions, as defined in subdivision (b), the court shall adhere to each of the following:

(1) There shall not be an an aggregate term limitation for purposes of consecutive
sentencing for any subsequent felony conviction.

(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.

(3) The length of time between the prior felony conviction and the current felony
conviction shall not affect the imposition of sentence.

(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050)
of Chapter 1 of Division 3 of the Welfare and Institutions Code.

(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the
state prison.

(6) If there is a current conviction for more than one felony count not committed on
the same occasion, and not arising from the same set of operative facts, the court shall
sentence the defendant consecutively on each count pursuant to this section.

(7) If there is a current conviction for more than one serious or violent felony as
described in paragraph (6) of this subdivision, the court shall impose the sentence for each
conviction consecutive to the sentence for any other conviction for which the defendant may
be consecutively sentenced in the manner prescribed by law.

(8) Any sentence imposed pursuant to this section will be imposed consecutive to
any other sentence which the defendant is already serving, unless otherwise provided by
law.

(b) Notwithstanding any other provision of law and for the purposes of this section, a
prior conviction of a felony shall be defined as:

(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of this
section shall be made upon the date of that prior conviction and is not affected by the
sentence imposed unless the sentence automatically, upon the initial sentencing, converts the
felony to a misdemeanor. None of the following dispositions shall affect the determination
that a prior conviction is a prior felony for purposes of this section:

(A) The suspension of imposition of judgment or sentence.
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(B) The stay of execution of sentence.

(C) The commitment to the State Department of Health Services as a mentally
disordered sex offender following a conviction of a felony.

(D) The commitment to the California Rehabilitation Center or any other facility
whose function is rehabilitative diversion from the state prison.

(2) A conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison. A prior conviction of a
particular felony shall include a conviction in another jurisdiction for an offense that
includes all of the elements of the particular felony as defined in subdivision (c) of Section
667.5 or subdivision (c) of Section 1192.7.

A_Nrin a a ala N

of this section, and in addition to any other enhancements or punishment provisions which
may apply, the following shall apply where a defendant has a prior felony conviction:

(1) If a defendant has one prior felony conviction that has been pled and proved, the
determinate term or minimum term for an indeterminate term shall be twice the term
otherwise provided as punishment for the current felony conviction.

(2)(A) If a defendant has two or more prior felony convictions, as defined in
paragraph (1) of subdivision (b), that have been pled and proved, the term for current felony
conviction shall be an indeterminate term of life imprisonment with a minimum term of the
indeterminate sentence calculated as the greater of

(i) three times the term otherwise provided as punishment for each current felony
conviction subsequent to the two or more prior felony convictions, or

(i) twenty-five years or

(iii) the term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.

(B) The indeterminate term described in subparagraph (A) of paragraph (2) of this
subdivision shall be served consecutive to any other term of imprisonment for which a
consecutive term may be imposed by law. Any other term imposed subsequent to any
indeterminate term described in subparagraph (A) of paragraph (2) of this subdivision shall
not be merged therein but shall commence at the time the person would otherwise have been
released from prison.

(d) (1) Notwithstanding any other provision of law, this section shall be applied in
every case in which a defendant has a prior felony conviction as defined in this section. The
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prosecuting attorney shall plead and prove each prior felony conviction except as provided
in paragraph (2).

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.

(e) Prior felony convictions shall not by used in plea bargaining, as defined in
subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known prior
felony convictions and shall not enter into any agreement to strike or seek the dismissal of
any prior felony conviction allegation except as provided in paragraph (2) of subdivision (d).

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Mateo County Bar Association
STATEMENT OF REASONS

Existing Law: The three strikes law provides for enhanced penalties being applied to a convicted
felon who has previously suffered convictions for specified serious or violent felonies. Provided
that certain conditions are met, a petition sustained in the juvenile court against a minor may, in a
future felony prosecution, be used against him or her as one or more strike priors under the three
strikes law in the same manner as would an adult conviction for these same offenses. The
potential effect of such a prior would be to make him or her ineligible for a probationary
sentence, extend the sentencing range so as to either double the length of a possible determinate
sentence and even to lead to an indeterminate sentence of 25 years to life or even longer.

This Resolution: Deletes those provisions now present in the Penal Code which provide for the
use of sustained juvenile petitions as being equivalent to adult convictions for purposes of the
three strikes law.

The Problem: The “3 Strikes” law is actually two parallel Penal Code provisions, one enacted by
legislative action and the other through the initiate process. Proposition 184 (the initiative part of
the “3 Strikes” law) was overwhelmingly approved in 1994 with the intent of protecting law-
abiding citizens by enhancing the sentences of repeat offenders who commit serious and/or
violent felonies. Both versions of the law provided that certain juvenile adjudications may be
used as priors after the minor was determined to be amenable to the care and treatment of the
juvenile court. The clear suggestion of the language therein infers an election be made by the
prosecution at the time of the juvenile filing, to wit: if the offense was sufficiently serious to be
used as a strike prior for future adult prosecutions, make a motion to certify the minor and send
him or her to adult court. Moreover, this was the only mechanism by which a minor might be
treated as an adult and prosecuted in the Superior Court.

Six years after the enactment of the “3 Strikes” law, voters passed Proposition 21, which made
sweeping changes both to the administration of juvenile justice and to the three strikes law.
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Perhaps the most fundamental change is to allow the prosecution to file against the most serious
offenders in the Municipal Court without first obtaining a fitness determination in the juvenile
court.

The result of this change is that most of the cases envisioned — by the voters and legislators in
enacting the “3 Strikes” law” — to be later used as strike priors are now filed directly in the
Municipal Court.

Under the current law, a minor might be involved in such innocuous behavior as pushing another
minor down and taking the hat from his head, and years later can be treated in the same manner
as if he or she had once been convicted of an armed robbery. Moreover, at the time of the earlier
case, the minor had no right to a jury trial. Finally, the prosecutor at the time of the juvenile
filing has no way to alert a future prosecutor in other parts of the state either the seriousness of
the case or lack thereof. Often, when reviewing such a prior neither the prosecutor nor the
defense attorney has no means of obtaining records long since destroyed.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jeffrey B. Hayden, 333 Bradford Street,
Redwood City, California, 94063, telephone (650) 368-5700, fax (650) 368-5700, e-mail

hayden@yourcriminaldefender.com.

RESPONSIBLE FLOOR DELEGATE: Jeff Hayden
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RESOLUTION 09-20-06

DIGEST

Sentencing: Three Strikes Law Limited to Serious or Violent Felonies

Amends Penal Code sections 667 and 1192.7 to require that a current conviction under the Three
Strikes Law be limited to serious or violent felonies.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolutions 01-05-96, 01-07-96, 01-06-97, 05-13-97, 07-06-99, 11-08-02, all of which

were approved and Resolution 11-07-02 which was withdrawn.

Reasons:

This resolution amends Penal Code sections 667 and 1192.7 to require that a current conviction
under the Three Strikes Law be limited to serious or violent felonies. This resolution should be
approved in principle because the current statute sometimes results in punishment grossly
disproportionate to the crime(s) committed and this change will conform the law to its original
intent.

A defendant with two or more felony convictions or “strikes” who is convicted of a third felony
must be sentenced to 25 years to life. (Pen. Code, § 667.) A defendant is not eligible to serve
anything less than the mandatory minimum of 25 years. (Inre Cevera (2001) 24 Cal.4th 1073.) The
first and second strikes must be serious or violent felonies. (Pen. Code, 8 667.5.) However, the third
strike may be any felony under California law. This would include “wobbler” offenses which could
be charged and sentenced as a felony, such as petty theft with a prior. (People v. Terry (1996) 47
Cal.App.4th 329.) Therefore the law can escalate the punishment for deescalating behavior.

A 2002 survey by the Washington Post indicated that more than one-half of those sentenced under
the Three Strikes Law were sentenced for a third strike of a non-violent or non-serious felony. The
intent of the law was to punish those who are repeat offenders of serious and violent felonies. In its
current form however, the law allows for greater punishment of an individual who commits less
serious or violent behavior. Sentencing should be proportionate to the magnitude of the crime.
People should not be imprisoned for the rest of their lives for such minor offenses as petty theft or
drug possession.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Penal Code sections 667 and 1192.7 to read as follows:

1 §667:
2 (@) (1) In compliance with subdivision (b) of Section 1385, any person convicted of a
3  serious felony who previously has been convicted of a serious felony in this state or of any
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offense committed in another jurisdiction which includes all of the elements of any serious
felony, shall receive, in addition to the sentence imposed by the court for the present
offense, a five-year enhancement for each such prior conviction on charges brought and
tried separately. The terms of the present offense and each enhancement shall run
consecutively.

(2) This subdivision shall not be applied when the punishment imposed under other
provisions of law would result in a longer term of imprisonment. There is no requirement of
prior incarceration or commitment for this subdivision to apply.

(3) The Legislature may increase the length of the enhancement of sentence provided
in this subdivision by a statute passed by majority vote of each house thereof.

(4) As used in this subdivision, "serious felony™" means a serious felony listed in
subdivision (c) of Section 1192.7.

(5) This subdivision shall not apply to a person convicted of selling, furnishing,
administering, or giving, or offering to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of methamphetamine unless the prior
conviction was for a serious felony described in subparagraph (24) of subdivision (c) of
Section 1192.7.

(b) It is the intent of the Legislature in enacting subdivisions (b) to (i), inclusive, to
ensure longer prison sentences and greater punishment for those who commit a serious
and/or violent felony and have been previously convicted of serious and/or violent felony
offenses.

(c) Notwithstanding any other law, if a defendant has been convicted of a serious
and/or violent felony and it has been pled and proved that the defendant has one or more
prior serious and/or violent felony convictions as defined in subdivision (d), the court shall
adhere to each of the following:

(1) There shall not be an aggregate term limitation for purposes of consecutive
sentencing for any subsequent serious and/or violent felony conviction.

(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.

(3) The length of time between the prior serious and/or violent felony conviction and
the current serious and/or violent felony conviction shall not affect the imposition of
sentence.

(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050)
of Chapter 1 of Division 3 of the Welfare and Institutions Code.

(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 of Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the
state prison.

(6) If there is a current conviction for more than one serious and/or violent felony
count not committed on the same occasion, and not arising from the same set of operative
facts, the court shall sentence the defendant consecutively on each count pursuant to
subdivision (e).

(7) If there is a current conviction for more than one serious and/or violent felony as
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described in paragraph (6), the court shall impose the sentence for each conviction
consecutive to the sentence for any other conviction for which the defendant may be
consecutively sentenced in the manner prescribed by law.

8) Any sentence imposed pursuant to subdivision (e) will be imposed consecutive to
any other sentence which the defendant is already serving, unless otherwise provided by
law.

(d) Notwithstanding any other law and for the purposes of subdivisions (b) to (i),
inclusive, a prior conviction of a serious and/or violent felony shall be defined as:

(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior felony conviction for purposes of
subdivisions (b) to (i), inclusive, shall be made upon the date of that prior conviction and is
not affected by the sentence imposed unless the sentence automatically, upon the initial
sentencing, converts the felony to a misdemeanor. None of the following dispositions shall
affect the determination that a prior conviction is a prior serious and/or violent felony for
purposes of subdivisions (b) to (i), inclusive:

(A) The suspension of imposition of judgment or sentence.

(B) The stay of execution of sentence.

(C) The commitment to the State Department of Health Services as a mentally
disordered sex offender following a conviction of a felony.

(D) The commitment to the California Rehabilitation Center or any other facility
whose function is rehabilitative diversion from the state prison.

(2) A conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison. A prior conviction of a
particular serious and/or violent felony shall include a conviction in another jurisdiction for
an offense that includes all of the elements of the particular serious and/or violent felony as
defined in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7.

(3) A prior juvenile adjudication shall constitute a prior serious and/or violent felony
conviction for purposes of sentence enhancement if:

(A) The juvenile was 16 years of age or older at the time he or she committed the
prior offense.

(B) The prior offense is listed in subdivision (b) of Section 707 of the Welfare and
Institutions Code or described in paragraph (1) or (2) as a felony.

(C) The juvenile was found to be a fit and proper subject to be dealt with under the
juvenile court law.

(D) The juvenile was adjudged a ward of the juvenile court within the meaning of
Section 602 of the Welfare and Institutions Code because the person committed an offense
listed in subdivision (b) of Section 707 of the Welfare and Institutions Code.

(e) For purposes of subdivisions (b) to (i), inclusive, and in addition to any other
enhancement or punishment provisions which may apply, the following shall apply where a
defendant has a prior serious and/or violent felony conviction:

(1) If a defendant has one prior serious and/or violent felony conviction that has been
pled and proved, the determinate term or minimum term for an indeterminate term shall be
twice the term otherwise provided as punishment for the current serious and/or violent
felony conviction.
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(2) (A) If a defendant has two or more prior serious and/or violent felony convictions as
defined in subdivision (d) that have been pled and proved, the term for the current serious
and/or violent felony conviction shall be an indeterminate term of life imprisonment with a
minimum term of the indeterminate sentence calculated as the greater of:

(i) Three times the term otherwise provided as punishment for each current serious
and/or violent felony conviction subsequent to the two or more prior serious and/or violent
felony convictions.

(ii) Imprisonment in the state prison for 25 years.

(iii) The term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.

(B) The indeterminate term described in subparagraph (A) shall be served
consecutive to any other term of imprisonment for which a consecutive term may be
imposed by law. Any other term imposed subsequent to any indeterminate term described in
subparagraph (A) shall not be merged therein but shall commence at the time the person
would otherwise have been released from prison.

(F) (1) Notwithstanding any other law, subdivisions (b) to (i), inclusive, shall be
applied in every case in which a defendant has a prior serious and/or violent felony
conviction as defined in subdivision (d). The prosecuting attorney shall plead and prove
each prior serious and/or violent felony conviction except as provided in paragraph (2).

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.

(9) Prior felony convictions shall not be used in plea bargaining as defined in
subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known prior
felony convictions and shall not enter into any agreement to strike or seek the dismissal of
any prior felony conviction allegation except as provided in paragraph (2) of subdivision (f).

(h) All references to existing statutes in subdivisions (c) to (g), inclusive, are to
statutes as they existed on June 30, 1993.

(i) If any provision of subdivisions (b) to (h), inclusive, or the application thereof to
any person or circumstance is held invalid, that invalidity shall not affect other provisions or
applications of those subdivisions which can be given effect without the invalid provision or
application, and to this end the provisions of those subdivisions are severable.

(1) The provisions of this section shall not be amended by the Legislature except by
statute passed in each house by rollcall vote entered in the journal, two-thirds of the
membership concurring, or by a statute that becomes effective only when approved by the
electors.

§1170.12:

(a) Notwithstanding any other provision of law, if a defendant has been convicted of
a serious and/or violent felony and it has been pled and proved that the defendant has one or
more prior serious and/or violent felony convictions, as defined in subdivision (b), the court
shall adhere to each of the following:

(1) There shall not be an an aggregate term limitation for purposes of consecutive
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sentencing for any subsequent serious and/or violent felony conviction.

(2) Probation for the current offense shall not be granted, nor shall execution or
imposition of the sentence be suspended for any prior offense.

(3) The length of time between the prior serious and/or violent felony conviction and
the current serious and/or violent felony conviction shall not affect the imposition of
sentence.

(4) There shall not be a commitment to any other facility other than the state prison.
Diversion shall not be granted nor shall the defendant be eligible for commitment to the
California Rehabilitation Center as provided in Article 2 (commencing with Section 3050)
of Chapter 1 of Division 3 of the Welfare and Institutions Code.

(5) The total amount of credits awarded pursuant to Article 2.5 (commencing with
Section 2930) of Chapter 7 of Title 1 Part 3 shall not exceed one-fifth of the total term of
imprisonment imposed and shall not accrue until the defendant is physically placed in the
state prison.

(6) If there is a current conviction for more than one serious and/or violent felony
count not committed on the same occasion, and not arising from the same set of operative
facts, the court shall sentence the defendant consecutively on each count pursuant to this
section.

(7) If there is a current conviction for more than one serious or violent felony as
described in paragraph (6) of this subdivision, the court shall impose the sentence for each
conviction consecutive to the sentence for any other conviction for which the defendant may
be consecutively sentenced in the manner prescribed by law.

(8) Any sentence imposed pursuant to this section will be imposed consecutive to
any other sentence which the defendant is already serving, unless otherwise provided by
law.

(b) Notwithstanding any other provision of law and for the purposes of this section, a
prior conviction of a serious and/or violent felony shall be defined as:

(1) Any offense defined in subdivision (c) of Section 667.5 as a violent felony or any
offense defined in subdivision (c) of Section 1192.7 as a serious felony in this state. The
determination of whether a prior conviction is a prior serious and/or violent felony
conviction for purposes of this section shall be made upon the date of that prior conviction
and is not affected by the sentence imposed unless the sentence automatically, upon the
initial sentencing, converts the felony to a misdemeanor. None of the following dispositions
shall affect the determination that a prior conviction is a prior serious and/or violent felony
for purposes of this section:

(A) The suspension of imposition of judgment or sentence.

(B) The stay of execution of sentence.

(C) The commitment to the State Department of Health Services as a mentally
disordered sex offender following a conviction of a felony.

(D) The commitment to the California Rehabilitation Center or any other facility
whose function is rehabilitative diversion from the state prison.

(2) A conviction in another jurisdiction for an offense that, if committed in
California, is punishable by imprisonment in the state prison. A prior conviction of a
particular serious and/or violent felony shall include a conviction in another jurisdiction for
an offense that includes all of the elements of the particular serious and/or violent felony as
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defined in subdivision (c) of Section 667.5 or subdivision (c) of Section 1192.7.

(3) A prior juvenile adjudication shall constitute a prior serious and/or violent felony
conviction for the purposes of sentence enhancement if:

(A) The juvenile was sixteen years of age or older at the time he or she committed
the prior offense, and

(B) The prior offense is

(i) listed in subdivision (b) of Section 707 of the Welfare and Institutions Code, or

(ii) listed in this subdivision as a serious and/or violent felony, and

(C) The juvenile was found to be a fit and proper subject to be dealt with under the
juvenile court law, and

(D) The juvenile was adjudged a ward of the juvenile court within the meaning of
Section 602 of the Welfare and Institutions Code because the person committed an offense
listed in subdivision (b) of Section 707 of the Welfare and Institutions Code.

(c) For purposes of this section, and in addition to any other enhancements or
punishment provisions which may apply, the following shall apply where a defendant has a
prior serious and/or violent felony conviction:

(1) If a defendant has one prior serious and/or violent felony conviction that has been
pled and proved, the determinate term or minimum term for an indeterminate term shall be
twice the term otherwise provided as punishment for the current serious and/or violent
felony conviction.

(2)(A) If a defendant has two or more prior serious and/or violent felony convictions,
as defined in paragraph (1) of subdivision (b), that have been pled and proved, the term for
current serious and/or violent felony conviction shall be an indeterminate term of life
imprisonment with a minimum term of the indeterminate sentence calculated as the greater
of

(i) three times the term otherwise provided as punishment for each current serious
and/or violent felony conviction subsequent to the two or more prior serious and/or violent
felony convictions, or

(i) twenty-five years or

(iii) the term determined by the court pursuant to Section 1170 for the underlying
conviction, including any enhancement applicable under Chapter 4.5 (commencing with
Section 1170) of Title 7 of Part 2, or any period prescribed by Section 190 or 3046.

(B) The indeterminate term described in subparagraph (A) of paragraph (2) of this
subdivision shall be served consecutive to any other term of imprisonment for which a
consecutive term may be imposed by law. Any other term imposed subsequent to any
indeterminate term described in subparagraph (A) of paragraph (2) of this subdivision shall
not be merged therein but shall commence at the time the person would otherwise have been
released from prison.

(d) (1) Notwithstanding any other provision of law, this section shall be applied in
every case in which a defendant has a prior serious and/or violent felony conviction as
defined in this section. The prosecuting attorney shall plead and prove each prior serious
and/or violent felony conviction except as provided in paragraph (2).

(2) The prosecuting attorney may move to dismiss or strike a prior felony conviction
allegation in the furtherance of justice pursuant to Section 1385, or if there is insufficient
evidence to prove the prior conviction. If upon the satisfaction of the court that there is
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insufficient evidence to prove the prior felony conviction, the court may dismiss or strike the
allegation.

(e) Prior felony convictions shall not by used in plea bargaining, as defined in
subdivision (b) of Section 1192.7. The prosecution shall plead and prove all known prior
felony convictions and shall not enter into any agreement to strike or seek the dismissal of
any prior felony conviction allegation except as provided in paragraph (2) of subdivision

(d).

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT: San Diego County Bar Association

STATEMENT OF REASONS

Existing Law: Under the law commonly known as the “Three Strikes Law”, an individual who
has one or more prior serious and/or violent felonies is subject to receiving either a doubled
sentence or an indeterminate 25 to life prison term upon being convicted of any new felony.

Resolution: This resolution was drafted to amend the Three Strikes Law to limit its application
to defendants who’s current conviction is for a serious and/or violent felony offense. The
proposed resolution would set reasonable limits on determining which criminal acts to prosecute
as second and/or third strikes. Limiting the Three Strikes Law to apply only to those persons
who continue to commit serious and/or violent offense will conform the law to the original intent
of the voters and it will result in an substantial tax savings.

The Problem: When the Three Strikes Law was before the Legislature and the voters, the law
was promoted to protect law-abiding citizens by enhancing the sentences of repeat offenders
who commit serious and or violent felonies. However, as currently drafted, the Three Strikes
law is not limited to enhancing the prison sentences of offenders with whose current offense is
for a serious and/or violent felony. The law also applies to individuals whose current felony
conviction was for a non-violent offense. People have received 25 to life prison sentences under
the Three Strikes Law when their current convictions were for such minor offenses as theft of a
golf club, possession of 0.10 grams of cocaine, theft of a magazine. More than 35,000 people
whose current offense was neither a violent nor serious felony have had their sentences enhanced
under the Three Strikes law at a cost to tax payers of more than eight hundred million dollars per
year. Public leaders, polititions and human rights organizations support similar amendments to
California’s Three Strikes law: Senator Don Perata (D), Senator Sheila Kuehl (D), Senator
Kevin Murray (D), Assemblymember Mark Leno (D), Assemblymember Mervyn Dymally (D),
Assemblymember Jackie Goldberg (D), Assemblymember Paul Koretz (D), Joseph McNamara,
Retired Police Chief City of San Jose, Bill Flores, recently retired Assistant Sheriff of San
Diego County, Sgt. Ray Petty, Oakland Police Officer and President of the Western Region of
the Black Police Association, California Labor Federation, California State Employees
Association, California Faculty Association, California Federation of Teachers, American
Federation of State, County and Municipal Employees (AFSCME), Children’s Defense Fund
California, California National Organization for Woman (NOW), California State Conference of
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the NAACP, National Black Police Association, National Alliance for the Mentally 11l (NAMI),
American Civil Liberties Union (ACLU).

IMPACT STATEMENT

This resolution would not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Amanda F. Benedict, Law Offices of Amanda
F. Benedict, 444 West C Street, Ste. 420, San Diego, CA 92101, voice 619-236-0054, fax 619-

236-0153, e-mail law@amandabenedict.com.

RESPONSIBLE FLOOR DELEGATE: Amanda F. Benedict
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RESOLUTION 09-21-06

DIGEST

Blood Test Order: Exposure to Bodily Fluids

Amends Health and Safety Code section 121060 to eliminate intentional action by the defendant
as a basis for a blood test order.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Health and Safety Code section 121060 to eliminate intentional action by
the defendant as a basis for a blood test order. This resolution should be disapproved because, as
drafted, and in light of current case law, its effect would be to mandate a blood test order in
virtually all cases of arrest.

The court in People v. Hall (2002) 101 Cal.App.4™ 1009, found that “sweat” is a bodily fluid
within the plain meaning of section 121060, and that the defendant’s sweat having come into
contact with the arresting officer when he was resisting arrest and being handcuffed constituted a
sufficient basis on which to order a blood test. This resolution would eliminate the element of
resistance, and any intentional interference with the official personnel’s performance of his or
her duties, as a necessary basis for ordering a blood test. In light of the findings and holding of
Hall, this resolution would require that any person that came into contact with a peace officer,
firefighter or emergency medical personnel could be ordered to submit to a blood test upon
request of the contacted official party.

Section 121060 presently does not require a finding of probable cause to believe that the bodily
fluid allegedly transferred is contaminated or likely to communicate a disease, and has
potentially serious Fourth Amendment implications. The statute as proposed to be amended
would unacceptably, and arguably unconstitutionally, increase and compound those implications.

The proponent’s intent is a good one: to provide to peace officers, firefighters and emergency
medical personnel the benefit of blood test results if they have been exposed to the blood or

saliva of another person in the course of performing their official duties; even if that exposure
occurred accidentally.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Health and Safety Code Section 121060 to read as follows:

1 §121060
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Any person charged in any criminal complaint filed with a magistrate or court and
any minor with respect to Whom a petition has been flled in Juvenlle court, |n WhICh |t is
alleged HA-W A

that potential exposure to a blood-borne disease may have occurred by either accidental or

intentional transfer of ertransferring-blood or other bodily fluids on, upon, or through the
skin or membranes of a peace officer, firefighter, or emergency medical personnel shall in
addition to any penalties provided by law be subject to an order of a court having
jurisdiction of the complaint or petition requiring testing as provided in this chapter.

The peace officer, firefighter, emergency medical personnel or the employing
agency, officer, or entity may petition the court for an order authorized under this section.

The court shall promptly conduct a hearing upon any such petition. If the court finds
that probable cause exists to believe that a possible transfer of blood, saliva, semen, or other
bodily fluid took place between the defendant or minor and the peace officer, firefighter, or
emergency medical personnel, as specified in this section, the court shall order that the
defendant or minor provide two specimens of blood for testing as provided in this chapter.

Copies of the test results shall be sent to the defendant or minor, each peace officer,
firefighter, and emergency medical personnel named in the petition and his or her employing
agency, officer, or entity, and if the defendant or minor is incarcerated or detained, to the
officer in charge and the chief medical officer of the facility where the person is incarcerated
or detained.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Los Angeles County Bar Association

STATEMENT OF REASONS

Existing Law: Only provides for blood tests to be ordered when the defendant or minor is alleged
to have interfered with the official duties of a peace officer, firefighter or emergency medical
personnel by biting, scratching, or spitting on them.

This Resolution: Would allow blood tests to be ordered whenever there may have been exposure

to blood-borne disease.

The Problem: It should not be required that an intentional action by a defendant or minor must
occur prior to these tests being ordered. An accidental needle stick or other exposure is as life-
threatening and psychologically damaging to these personnel. The intent is to provide
information regarding the potential for the transmittal of a blood-borne disease from a possibly-
infected individual to a previously uninfected individual. Then protective actions can be taken.
The confidentiality of the test results would be maintained.

IMPACT STATEMENT

This resolution does not affect any other law, statute, or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Matthew St. George, Los Angeles City
Attorney’s Office, Police Discovery Section, 201 North Los Angeles Street, Suite 301, Los
Angeles, CA 90012, voice 213-978-2130, fax 213-978-2082, e-mail mstgeor@atty.lacity.org

RESPONSIBLE FLOOR DELEGATE: Matthew St. George
COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

Expanding the State’s authority to forcibly conduct blood tests based upon a potential for
exposure to a blood-borne disease is a substantial erosion of a criminal defendant’s right to
privacy. As revised, the statute would permit forcible blood draws in any situation where either
a peace officer or a firefighter touches the skin of the defendant. In almost any direct skin to skin
contact, it can be alleged that there was an “accidental . . . transfer of . . . bodily fluids on, upon,
or through the skin or membranes. . .” The proposed revisions to section 121060, while written
for laudable purposes, is overreaching and unconstitutional.
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RESOLUTION 09-22-06

DIGEST

Criminal Trials: Jury Voir Dire

Amends Code of Civil Procedure section 223 to allow examination of prospective jurors in aid of
peremptory challenges.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 223 to allow the examination of
prospective jurors in aid of peremptory challenges. This resolution should be approved in
principle because examination in aid of peremptory challenges is necessary in order for counsel
to properly and intelligently exercise such challenges.

As the California Supreme Court stated in People v. Williams (1981) 29 Cal.3d 392, peremptory
challenges are of little value to the accused or the state if counsel is forced to utilize them
unaided by relevant information. The current restriction to examination in aid of challenges for
cause impairs the right to exercise peremptory challenges, and thus the right to a fair trial before
an impartial jury.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 223 to read as follows:

§223

In a criminal case, the court shall conduct an initial examination of prospective
jurors. The court may submit to the prospective jurors additional questions requested by the
parties as it deems proper. Upon completion of the court's initial examination, counsel for
each party shall have the right to examine, by oral and direct questioning, any or all of the
prospective jurors. The court may, in the exercise of its discretion, limit the oral and direct
questioning of prospective jurors by counsel. The court may specify the maximum amount
of time that counsel for each party may question an individual juror, or may specify an
aggregate amount of time for each party, which can then be allocated among the prospective
10  jurors by counsel. Voir dire of any prospective jurors shall, where practicable, occur in the
11  presence of the other j Jurors in all criminal cases, |nclud|ng death penalty cases. Examination

O©Ooo~No ok wWwN -

13 The trlal courts exercise of its dlscretlon in the manner in WhICh voir dlre is
14 conducted, including any limitation on the time which will be allowed for direct questioning

15  of prospective jurors by counsel and-any-determination-thata-question-is-notin-aid-of the
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16  exercise-ofchallengesforcause, shall not cause any conviction to be reversed unless the

17  exercise of that discretion has resulted in a miscarriage of justice, as specified in Section 13
18  of Article VI of the California Constitution.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS

Existing Law: Specifies that the examination of prospective jurors may only be utilized in aid of
the exercise of challenges for cause.

This Resolution: Would allow questioning of jurors in aid of both peremptory challenges and for
cause.

The Problem: “Voir dire plays a critical function in assuring the criminal defendant that his Sixth
Amendment right to an impartial jury will be honored. Without an adequate voir dire the trial
judge's responsibility to remove prospective jurors who will not be able impartially to follow the
court's instructions and evaluate the evidence cannot be fulfilled. [Citation.] Similarly, lack of
adequate voir dire impairs the defendant's right to exercise peremptory challenges where
provided by statute or rule.” (Rosales-Lopez v. United States (1981) 451 U.S. 182, 188.)

Limiting voir dire only to challenges for cause unfairly restricts the ability of both the
prosecution and defense to excuse jurors who cannot and should not sit. Courts spend too much
time arguing over whether or not a particular question is or is not for cause. Fundamental
fairness as well as Constitutional imperatives require questions be allowed to aid in the
intelligent exercise of peremptory challenges. This change would require a 2/3 vote of the
Legislature.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Public

Defender Appellate Branch, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, voice
213-974-3066, fax 213-626-3519, e-mail mharvis@co.la.ca.us

RESPONSIBLE FLOOR DELEGATE: Mark Harvis
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RESOLUTION 10-01-06

DIGEST

Consumer Arbitration: Selection of Arbitrator

Amends Code of Civil Procedure section 1281.6 to provide a mechanism to select randomly an
arbitrator for consumer arbitration.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 1281.6 to provide a mechanism to select
randomly an arbitrator for consumer arbitration. This resolution should be disapproved because
there is no guarantee that providing another layer of bureaucracy will ensure more impartial
arbitrators.

The existing mechanism provides for qualified neutrals to hear consumer arbitrations. No matter
how the process is formulated, more frequent users will always feel more comfortable
proceeding to arbitration.

The proponent desires to level a decidedly uneven playing field, but it is the court that has the
obligation to maintain a fair and impartial forum on behalf of consumers. The existing provisions
allow the court to get a list from a private disinterested association and to appoint an arbitrator
when the parties cannot agree. If the parties can agree on a method to select a neutral arbitrator,
the court does not need to intervene.

SECTION/COMMITTEE REPORT

COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION
DISAPPROVE

The ADR Committee has reviewed the proposed amendment to California Code of Civil
Procedure Section 1281.6. The existing statute provides a method of selecting an arbitrator when
there is no agreed method or if the agreed method fails. This Resolution provides an alternative
selection method in a Consumer Arbitration.

The proposal provides that when a petition is made for appointment of an arbitrator in a
Consumer Arbitration, the court will designate an ADR provider which will provide a randomly
selected neutral arbitrator. This procedure eliminates party participation in the selection process,
regardless of the reason for the petition. When there is no provider designated in the contract or
if there is a provider designated in the contract but that provider is unable or unwilling to
administer the arbitration, the parties should have input in the selection of an alternate provider

10-01-1



or arbitrator. In either event, the parties should have the historically essential “right to reject” the
selected arbitrator for valid reasons. The ADR Committee is also are concerned that the proposal
would eliminates sole ADR practitioners from the selection process.

The ADR Committee believes that whenever the court is asked to choose an ADR provider in a
petition brought under Section 1281.6, that choice should be made from a list provided by the
parties. That allows selection of an arbitrator with substantive expertise. To some extent, the
parties also should have a voice in determining the cost of the arbitration. Some arbitrators have
a greater hourly rate than others and some arbitrators have a reputation for conducting an
arbitration more efficiently than others. Since there is wide variation in experience and cost of
panel members in the various ADR providers, random selection could result in the appointment
of an arbitrator who is very expensive and who has no relevant experience to handle a relatively
simple Consumer Arbitration.

If there is a problem with a proposed arbitrator giving favorable rulings to one of the parties, it is
addressed by the detailed arbitrator disclosure requirements and the right to reject.

In sum, the ADR Committee believes that Section 1281.6 works in its present form and that
proposed subdivision (b) should not be adopted.

This position is only that of the State Bar of California’s Committee on Alternative Dispute
Resolution. This position has not been adopted by the State Bar’s Board of Governors or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary sources.

TEXT OF RESOLUTION
RESOLVED that the Conference of Delegates of California Bar Associations recommends that

legislation be sponsored to amend Section 1281.6 of the Code of Civil Procedure Code to read as
follows:

1 81281.6.
2 Except as provided in subsections (a) or (b), if the arbitration agreement provides a
3 method of appointing an arbitrator, that method shall be followed. If the arbitration
4 agreement does not provide a method for appointing an arbitrator, the parties to the
5 agreement who seek arbitration and against whom arbitration is sought may agree on a
6  method of appointing an arbitrator and that method shall be followed. In the absence of an
7 agreed method, or if the agreed method fails or for any reason cannot be followed, or when
8  an arbitrator appointed fails to act and his or her successor has not been appointed, the court,
9  on petition of a party to the arbitration agreement, shall appoint the arbitrator.
10 (a) When a petition is made to the court to appoint a neutral arbitrator, the court shall
11 nominate five persons from lists of persons supplied jointly by the parties to the arbitration
12 or obtained from a governmental agency concerned with arbitration or private disinterested
13 association concerned with arbitration. The parties to the agreement who seek arbitration
14 and against whom arbitration is sought may within five days of receipt of notice of the
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15 nominees from the court jointly select the arbitrator whether or not the arbitrator is among
16  the nominees.

17 If the parties fail to select an arbitrator within the five-day period, the court shall
18  appoint the arbitrator from the nominees.

19  (b) When an arbitration is a Consumer Arbitration the parties to the agreement shall jointly
20  select adispute resolution provider organization which shall provide a randomly chosen
21 neutral arbitrator . When a petition is made to the court to appoint a neutral arbitrator, the
22  court shall designate a dispute resolution provider organization which shall provide a

23 randomly chosen neutral arbitrator. The parties to the agreement who seek arbitration and
24 against whom arbitration is sought may within five days of receipt of notice of the

25  organization from the court jointly select the dispute resolution provider organization

26 whether or not the organization is that designated by the court.

(Proposed new language underlined, language to be deleted stricken)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS
Existing Law: Requires the neural arbitrator to be chosen from a list of five jointly chosen
arbitrators. When arbitrations occur between parties whose use of the arbitration system is
disparate, the party with the more frequent use is able to influence the theoretically neutral

arbitrator.

This Resolution: Provides for a random assignment of arbitrators to ensure neutrality and to
prevent winnowing of arbitration pools by the non-consumer parties.

The Problem: Longstanding precedent and law recognizes the need for the random assignment
of judges to cases filed in the courts. Appendix Division VI Standard 2 defines Consumer
Avrbitrations and the ethical standards that must be met in the appointment of arbitrators in those
arbitrations. We should jealously guard the right to a neutral arbitrator. The existence of these
detailed standards is an acknowledgment of the problem of selecting a true neutral in the
disparate use situation. It is not, however, a solution. Arbitrators who are not acceptable to the
frequent user will quickly be gleaned from any pool of neutrals, simply because they will rarely
be chosen. Only those acceptable to the frequent users can survive. The traditional solution is to
randomly assign from a qualified pool. For example, we jealously guard the right to a neutral
judge by denying the parties to a civil suit the right to choose from a panel of five judges. This
resolution provides the same protection to consumers in arbitrations.

IMPACT STATEMENT

The proposed resolution does not affect other laws, statutes or rules.
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AUTHOR AND/OR PERMANENT CONTACT: Kenneth G. Petrulis, Goodson Wachtel and
Petrulis, 10940 Wilshire Boulevard, Suite 1400, Los Angeles, CA 90024 (310) 208-8282,
kgp@gwtaxlaw.com

RESPONSIBLE FLOOR DELEGATE: Kenneth G. Petrulis

COUNTERARGUMENT

SACRAMENTO COUNTY BAR ASSOCIATION

This resolution precludes the use of independent neutral arbitrators, not affiliated with an
organized dispute resolution provider, from participation in consumer arbitrations. While no
disparagement of JAMS or AAA is intended, it does not appear to be necessary to legislate an

oligopoly for organized providers, with resulting increased costs to the parties, to protect the
interests of consumers in a neutral arbitration.
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RESOLUTION 10-02-06

DIGEST

Mediation: Exception to privilege

Amends Evidence Code section 1119 to provide an exception to the mediation privilege when an
agreement reached in mediation is the subject of litigation.

RESOLUTION COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Evidence Code section 1119 to provide an exception to the mediation
privilege when an agreement reached in mediation is the subject of litigation. This resolution
should be disapproved because the policy interests favoring confidentiality outweigh the need to
utilize oral statements to enforce settlement agreements.

Without the confidentiality protections established pursuant to section 1119, many agreements
would not be reached at all. The California Law Revision Commission considered the issue of
the admissibility of oral statements in mediation in subsequent proceedings and decided that
those statements would only be admissible if all parties agreed in advance. The mediation
provisions (Evid. Code, 8§ 1115-1128) enacted by the California Legislature in 1997 reflect a
policy that settlement agreements reached in mediation need to be in writing. Individual
examples of bad faith during the mediation process do not warrant creating exceptions to the
confidentiality protection provided under section 1119.

If parties and counsel fail to memorialize the material terms in a signed settlement agreement,
then those terms are not enforceable and the parties should not have any expectation that a court
will consider verbal agreements. The present statute makes it clear that only a written agreement
obtained through mediation can be effectively enforced by the court. This proposal would mean
that parties would subsequently seek to introduce verbal discussions in enforcement proceedings
in order to materially modify the agreed upon terms. The benefits of carving out an exception to
the broad confidentiality provisions of section 1119 do not outweigh the risks of opening up a
floodgate of post-mediation motions.

SECTION/COMMITTEE REPORT

COMMITTEE ON ALTERNATIVE DISPUTE RESOLUTION
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DISAPPROVE

The purpose of this Resolution is not entirely clear. 1It appears to authorize courts to receive
extrinsic evidence based on communications in the mediation process to interpret settlement
agreements. This is contrary to the clear legislative intent in enacting Evidence Code Sections
703.5 and 1115 et seq. to protect confidentiality to promote the candid and frank discussion that
is essential to mediation. See Foxgate Homeowners’ Ass’n v. Bramalea California, Inc. (2001)
26 Cal.4th 1, 14-15. As the California Supreme Court recognized in Foxgate and reiterated in
Rojas v. Superior Court (2002) 33 Cal.4th 407, the confidentiality provisions unqualifiedly bar
the admission of mediation communications in subsequent civil proceedings, absent a statutory
exception. The proposed exception is inconsistent with the sound public policy behind
mediation confidentiality.

To the extent this Resolution is intended to affect either written settlement agreements or oral
settlement agreements that have been memorialized by the parties, it also is unnecessary. Under
existing law, a court may receive evidence of an oral or written settlement agreement reached in
mediation if the applicable requirements are satisfied. Under Evidence Code Section 1123, a
written settlement agreement may be admissible if certain specified conditions are met. Under
Evidence Code Section 1124, an oral agreement to settle may be admissible if it has been
memorialized in accordance with the requirements of Evidence Code Section 1118.

This Resolution appears to be intended to create an exception to confidentiality for cases in
which an oral agreement has not been memorialized as required by the Code. If that is in fact its
purpose, it would represent a major change in public policy. In enacting the present statutory
scheme, the Legislature made a conscious decision to preclude litigation over oral agreements
that were allegedly made in the confidential setting of mediation.

In the California Law Revision Commission’s 1997 Recommendation to the Legislature
(http://www.clrc.ca.gov/pub/Printed-Reports/Pub193-MediationConfid.pdf), which formed the
basis for Evidence Code Sections 1115 through 1128, the Commission addressed this situation.
It noted that the law at that time “...fail[ed] to provide clear guidance concerning ...an oral
compromise reached in mediation and a document reducing that compromise to writing.” (Page
422.) The Commission referred to conflicting case law on the subject and the need to resolve
that conflict. It concluded: “These recommended reforms on achieving an effective settlement
are the most crucial element of the Commission’s recommendation. They should enhance the
effectiveness of mediation in promoting durable settlements. They will also reduce disputes over
whether an oral compromise was reached in mediation, and whether a communication was a
confidential mediation disclosure.” (Page 424.)

The Legislature made a sound decision at the time, and the statute as enacted has served
participants in mediation well. It lays down clear guidelines that are easy to follow. The
Legislature should not undo its decision. It should not subject parties to claims based
upon alleged agreements that have not been memorialized in accordance with the Code
and that are supported only by evidence of alleged discussions that took place in
confidence.
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This position is only that of the State Bar of California’s Committee on Alternative Dispute
Resolution. This position has not been adopted by the State Bar’s Board of Governors or overall
membership, and is not to be construed as representing the position of the State Bar of
California. Committee activities relating to this position are funded from voluntary sources.

TEXT OF RESOLTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Evidence Code section 1119 to read as follows:

§ 11109.
Except as otherwise provided in this chapter:

(a) No evidence of anything said or any admission made for the purpose of, in the
course of, or pursuant to, a mediation or a mediation consultation is admissible or subject to
discovery, and disclosure of the evidence shall not be compelled, in any arbitration,
administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant
to law, testimony can be compelled to be given.

(b) No writing, as defined in Section 250, that is prepared for the purpose of, in the
course of, or pursuant to, a mediation or a mediation consultation, is admissible or subject to
10 discovery, and disclosure of the writing shall not be compelled, in any arbitration,

11  administrative adjudication, civil action, or other noncriminal proceeding in which, pursuant
12  to law, testimony can be compelled to be given.

13 (c) All communications, negotiations, or settlement discussions by and between

14  participants in the course of a mediation or a mediation consultation shall remain

15 confidential.

16 (d) As a specific exception to the above stated provisions, in an action to enforce a
17  settlement agreement negotiated in mediation proceedings, the court may be permitted to
18 take evidence, including the agreement itself, to the extent necessary to determine the

19 validity and enforceability of the settlement agreement.

O©ooO~NO U~ WNE

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Sacramento County Bar Association
STATEMENT OF REASONS

Existing Law: Evidence Code section 1119 provides broadly that no evidence of anything said
or any admission made for the purpose of, in the course of, or pursuant to, a mediation or a
mediation consultation is admissible in any arbitration, administrative adjudication, civil action,
or other noncriminal proceeding in which, pursuant to law, testimony can be compelled to be
given. The present law makes no exception to evidence from a mediation proceeding necessary
to enforce a negotiated settlement agreement.

This Resolution: Grants the court authority to take evidence in camera to the extent necessary to
determine the validity and enforceability of a settlement agreement negotiated during mediation.
This proposed amendment would affect only duly executed agreements and the communications
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pertinent to them. Furthermore, the privilege will remain intact to protect all communication
occurring in mediation that is not relevant to the final agreement and its enforceability.

The Problem: The situation often arises after a mediation proceeding in which a settlement has
been reached and one of the parties simply changes their mind and refuses to be to be bound to
the terms of the settlement agreement. The non-breaching party may then be in the anomalous
position where they may have negotiated in good faith a duly executed settlement agreement but
are thereafter barred from any means to introduce evidence in order to support the agreement’s
enforceability and effect.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND PERMANENT CONTACT: Lehoa Nguyen, Goodman & Associates, 2810
Harvard Street, Sacramento, CA 95815 (916)643-0600, Inguyen@goodman-law.com

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

The proposed amendment, as written, does not sufficiently limit the scope of evidence a court
may permit. For example, it does not limit admissible evidence to the introduction of a signed
settlement agreement or stipulation for settlement. Nor does the proposed resolution limit the
method of taking such evidence to an in camera review. As such, the proposed exception is
potentially subject to gamesmanship and may result in a chilling effect on parties’” willingness to
participate in mediation.
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RESOLUTION 10-03-06

DIGEST

Trial: Expert Witness Disclosure

Adds Code of Civil Procedure section 2034.215 to require extensive expert witness disclosures
90 days before trial.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 1-04-03, which was disapproved.

Reasons:

This resolution adds Code of Civil Procedure section 2034.215 to require extensive expert
witness disclosures 90 days before trial. This resolution should be disapproved because
requiring counsel to disclose information that due diligence would reveal some 40 days earlier
than is currently required would likely result in more pre-trial disputes and motions seeking trial
date continuances.

Code of Civil Procedure section 2034.260 currently requires counsel to exchange expert witness
declarations 50 days before trial. Those declarations require counsel to disclose the identity,
scope of anticipated testimony, background, qualifications, and hourly rate of an intended expert
to opposing counsel. Any reports or other discoverable documents prepared by or being relied
upon by that expert, if requested, may also be produced.

This resolution would add Code of Civil Procedure section 2034.215, which resembles Federal
Rule of Civil Procedure, Rule 26, subdivision (a)(2)(B). The latter requires counsel to disclose
the scope of anticipated testimony, any and all information that supports why an expert will
testify in a particular manner, and a list of prior cases and or publications that set forth what an
expert’s prior testimony has been on a particular issue. In practice, many federal practitioners
view Rule 26 (a)(2)(B) as problematic, asserting that it grants unfettered discretion to federal
judges to screen out experts for reasons other than those aimed at eliminating “junk science.” (
See Tanner and Itenberg: “Amendment to Federal Rule of Evidence 701: The End of the Lay
Expert or the End of the Attorney-Client Privilege for Testifying Parties,” (Fairfields & Woods,
P.C., 2001).) This resolution would likely result in a further clogging of civil dockets with pre-
trial motions relating to expert disclosures.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Code of Civil Procedure section 2034.215 to read as follows:

1 §2034.215
2 In addition to the disclosures required by section 2034.210, a party shall make
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3 further disclosure to all other parties, as follows:

4 (a) Except as otherwise stipulated or directed by the court, this disclosure shall, with
5  respect to a witness who is retained or specially employed to provide expert testimony in the
6
7
8

case or whose duties as an employee of the party reqularly involve giving expert testimony,
be accompanied by a written report prepared and signed, under oath, by the witness. The
report shall contain a complete statement of all opinions to be expressed and the basis and
9 reasons therefore; the data or other information considered by the witness in forming the

10  opinions; any exhibits to be used as a summary of or support for the opinions; the

11 qualifications of the witness, including a list of all publications authored by the witness

12 within the preceding ten years; the compensation to be paid for the study and testimony; and

13 alisting of any other cases in which the witness has testified as an expert at trial or by

14  deposition within the preceding four years.

15 (b) These disclosures shall be made at the times and in the sequence directed by the

16  court. In the absence of other directions from the court or stipulation by the parties, the

17  disclosures shall be made at least 90 days before the trial date first set or the date the case is

18  to be ready for trial or, if the evidence is intended solely to contradict or rebut evidence on

19 the same subject matter identified by another party under paragraph (a), within 30 days after

20  the disclosure made by the other party. The parties shall supplement these disclosures as

21  otherwise required by this code.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Code of Civil Procedure, section 2034, fails to provide any mechanism by which
opposing parties may learn of opinion testimony, and the basis for that testimony, sufficiently in
advance of the deposition of such an expert witness.

This Resolution: Would amend section 2034 to require the disclosure of written reports relative
to the experts' opinions and the basis for each such opinion, as well as information related to the
experts' experience and publications. The amendment would essentially incorporate language
from Federal Rules of Civil Procedure, Rule 26 (a)(2)(B) into section 2034.

The Problem: Currently, California Code of Civil Procedure only requires that parties identify
the name of each expert to be called at trial, the expert's general qualifications, the subject matter
of expected opinion testimony, and billing rates for consultation and deposition testimony.

There is no requirement that parties make a written disclosure of the opinions to be offered or of
the facts upon which each such opinion is based. Discovery of this vitally important information
is accomplished during depositions. As a result, the depositions of such experts often proceed
over several days, are unnecessarily expensive, and allow the experts to offer incomplete and
evasive opinion testimony.

The Federal Rules have required additional duties with respect to disclosure of expert testimony
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since 1993. The experience in the Federal Courts has been that such additional disclosure
requirements have afforded opposing counsel the reasonable opportunity to prepare for effective
cross-examination and significantly shorten the time needed to depose opposing experts. As
depositions of experts may be taken only after the preparation of a written report, the length of
the deposition of such experts is significantly reduced, and in some instances the need for a
deposition is eliminated.

IMPACT STATEMENT
This resolution does not impact any other laws.

AUTHOR AND/OR PERMANENT CONTACT: Pat Prindle, Koeller Nebeker, et al, 225
Broadway, 21* Floor, San Diego, CA 92101, 619-233-1600, pprindle@earthlink.net

RESPONSIBLE FLOOR DELEGATE: Pat Prindle
COUNTERARGUMENT
ORANGE COUNTY BAR ASSOCIATION

First, Code of Civil Procedure § 2034.210 does not contain any disclosure requirements; this should
be an amendment to § 2034.260, which deals with the content of an expert witness disclosure, not a
separate section. Second, the 90 day requirement for disclosure would mean that you would have to
disclose reports and the other details required by this section before you would be required to
demand experts under Code of Civil Procedure § 2034.220 ["A party shall make this demand no
later than the 10th day after the initial trial date has been set, or 70 days before that trial date,
whichever is closer to the trial date” and long before a reply to any demand is required under Code
of Civil Procedure § 2034.230 ["The specified date of exchange shall be 50 days before the initial
trial date, or 20 days after service of the demand, whichever is closer to the trial date....”] Finally,
this proposal would dramatically increase the cost of using expert witnesses, without providing any
particular benefit. All of the information required can be obtained as efficiently by deposition.
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RESOLUTION 10-04-06

DIGEST

Discovery: Ex Parte Applications

Adds Code of Civil Procedure section 2016.041 to permit courts to require counsel to set
motions to compel by ex parte application.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution adds Code of Civil Procedure section 2016.041 to permit courts to require
counsel to set motions to compel by ex parte application. This resolution should be disapproved
because cooperation between the parties cannot be accomplished through mandatory ex parte
hearings.

Existing law already requires counsel to meet and confer prior to bringing regularly noticed
discovery motions. This resolution, however, would impose the requirement that discovery
motions be set by ex parte hearings upon 48-hour notice if a superior court chooses to adopt a
local rule so stating. The expectation is that the ex parte notice and hearing would force counsel
to meet and confer and ideally resolve discovery disputes informally. This resolution discounts
the fact that motions to compel are typically brought because counsel cannot informally resolve
discovery disputes. The process and expense of bringing a preliminary ex parte application to
resolve discovery disputes would likely fuel further discord between opposing, zealous counsel,
and would add a court appearance with its additional cost to the client.

Courts have recognized that the discovery process is inherently prone to abuse which must be
judicially curbed. (Obregon v. Superior Court (1998) 67 Cal.App.4th 424, 434.) Requiring yet
another layer of civil process in order to have a court address such abuse would likely be
inefficient and contrary to the goal of judicial economy and will likely increase expenses to the
litigants.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Code of Civil Procedure section 2016.041 to read as follows:

1 §2016.041

2 Through its county-wide Local Rules (as opposed to departmental rules), Superior

3 Courts may require that the moving party set an ex parte hearing to schedule the hearing for
4  the motion to compel. Notice of the ex parte hearing shall be given to the opposing party no
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5 later than 48 hours before the ex parte hearing.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Diego County Bar Association
STATEMENT OF REASONS

Existing Law: Respecting a discovery motion to compel, section 2016.040 simply requires the
filing of a declaration in support of a motion to compel showing a reasonable and good faith
attempt at an informal resolution of each issue presented by the motion.

This Resolution: Would allow Superior Courts to establish through their Local Rules the
requirement that counsel for the moving party set an ex parte hearing to allow the court to
resolve the discovery issues or to schedule the hearing for the motion to compel if resolution is
not feasible due to the number and complexity of the issues involved given court time constraints
at ex parte hearing.

The Problem: While existing law requires that counsel file a meet-and-confer declaration as part
of the filing of a motion to compel, counsel rarely meet face to face to resolve their discovery
disputes, but often exchange meet and confer letters that tend to escalate the conflict rather than
resolve it. For this reason and many others, the requirement that counsel meet and confer
informally and in good faith is more ineffective than not. Many trial courts, however, have
found that counsel are less likely to take unreasonable or legally untenable positions in face-to-
face meetings, especially before the court. In addition, often the court can quickly resolve the
discovery dispute(s), thereby reducing litigation costs and expediting the case to trial or
settlement. Indeed, some courts already require the setting of a discovery ex parte hearing to
schedule a motion to compel pursuant to their authority to manage the court calendar. But it is
unclear whether this procedure is proper since it imposes an additional requirement for filing
motions to compel that is not authorized by the Code. On the other hand, some courts do not
have the time or inclination to resolve discovery disputes through an ex parte hearing.
Therefore, rather than require the setting of an ex parte hearing to schedule a motion to compel
regardless of the court calendar, the courts should be given the opportunity to choose to
establish this requirement through their Local Rules. The phrase but not departmental rule in the
text of the proposed law is required to ensure that it is clearly understood that the Superior Court
as a whole, and not its various departments, has the option of instituting this requirement, as
allowing each department to make this choice would cause much confusion regarding which
departments require the ex parte hearing to schedule the motion to compel, and which do not.

IMPACT STATEMENT
This proposed resolution would not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Raquel M. Prieguez, Staff Attorney, San
Diego Superior Court, 1409 4™ Ave. San Diego, CA 90201, 619-687-2000, email:
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raquel.priequez@sdcourt.ca.gov.

RESPONSIBLE FLOOR DELEGATE: Raquel M. Prieguez
COUNTERARGUMENTS
BEVERLY HILLS BAR ASSOCIATION

This resolution has two defects. First, it adds another layer of procedure with additional expense
before a party can move to compel discovery. Second, it lays the groundwork for county-wide Local
Rules which would further Balkanize practice in the State, and make it more difficult for out-of-
county lawyers to practice effectively.

While the meet-and-confer process is ineffective in some cases, and ex parte hearings reportedly
encourage some parties to take more reasonable positions, neither result is well-documented or
universal. However, the rule change, if and where adopted, would require ALL parties to incur the
expense of additional ex parte appearances and paperwork, and make the process of moving to
compel (or opposing a motion) more difficult and cumbersome. If counsel rarely meet in person to
discuss discovery issues, a face-to-face meet and confer (as required in some U.S. District Courts)
would be a much easier and less costly rule change. If counsel take unreasonable positions,
sanctions for such positions are already provided for by C.C.P. §2023.010(h).

SANTA CLARA COUNTY BAR ASSOCIATION

This proposed resolution will only serve to burden the resources of the Courts. Any opportunity for
ex parte hearings as a substitute for meet-and-confer between counsel would only defeat the intent of
the meet-and-confer requirement, which is to minimize the number of discovery disputes that come
before the Courts. Furthermore, promoting the use of the ex parte calendar for resolution of
discovery disputes will crowd out other applications that are more appropriately suited for that
calendar. This resolution should therefore be defeated.
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RESOLUTION 10-05-06

DIGEST

Civil Discovery: Location of Plaintiff’s Deposition

Amends Code of Civil Procedure sections 2025.250 and 2025.260 to expand the location for
plaintiff’s deposition.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to delete Code of Civil Procedure Section 2025.250 and to amend Code
of Civil Procedure Section 2025.60 to read as follows:

O©CoOoO~NO UL WN PP

19  82025.260

20 (a) A party desiring to take the deposition of a natural person who is a party to the
21  action or an officer, director, managing agent, or employee of a party may make a motion
22  for an order that the deponent attend for deposition at a place that is more distant than that
23 permitted under Section 2025.250. This motion shall be accompanied by a declaration

24 under Section 2016.040.

25 (b) In exercising its discretion to grant or deny this motion, the court shall take into
26  consideration any factor tending to show whether the interests of justice will be served by
27  requiring the deponent’s attendance at that more distant place, including, but not limited to,
28  the following:

29 (1) Whether the moving party selected the forum.
30 (2) Whether the deponent will be present to testify at the trial of the action.
31 (3) The convenience of the deponent.
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32 (4) The feasibility of conducting the deposition by written questions under Chapter
33 11 (commencing with Section 2028.010), or of using a discovery method other than a
34  deposition.

35 (5) The number of depositions sought to be taken at a place more distant than that

36  permitted under Section 2025.250.

37 (6) The expense to the parties of requiring the deposition to be taken within the

38  distance permitted under Section 2025.250.

39 (7) The whereabouts of the deponent at the time for which the deposition is

40  scheduled.

41 (c) When the deponent whose deposition is desired to be taken at a place that is more

42  distant than permitted under Section 2025.250 is a plaintiff, there shall be a rebuttable

43  presumption in favor of granting the motion in order to take a plaintiff’s deposition in the
44 county where the action is pending. The presumption may be rebutted by a showing of
45  financial or physical hardship to the deponent.

46 (ed) The order may be conditioned on the advancement by the moving party of the
47  reasonable expenses and costs to the deponent for travel to the place of deposition.
48 (de) The court may impose a monetary sanction under Chapter 7 (commencing with

49  Section 2023.010) against any party, person, or attorney who unsuccessfully makes or

50 opposes a motion to increase travel limits for a party deponent, unless only if it finds that the
51  one subject to the sanction acted without substantial justification or that other circumstances
52 make the imposition of the sanction urjust.

(Proposed new language underlined; language to be deleted stricken.
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Requires that the depositions of parties to a lawsuit be taken either within 75
miles of the deponent’s residence or principal place of business or within 150 miles of the same
if within the county where the action is pending. Another party can move to take the deposition
at a place more distant, but the burden is on the moving party to show cause for such a location,
and sanctions may be imposed if the motion is denied unless the moving party can show
substantial justification for making the motion.

This Resolution: Would lessen somewhat the burden of obtaining a more distant place for taking
the deposition of a party plaintiff, would broaden the places from which distances are measured
as to organizations and would allow sanctions only if the party to be sanctioned acted without
substantial justification in making or opposing the motion.

The Problem: Under present law, in order to take the deposition of a plaintiff in the county
where the action is venued, if the plaintiff resides (or has its principal place of business) more
than 150 miles from where the deposition is to be taken, defendant must make a motion to
change the location of the deposition, establish cause for doing so, and face possible sanctions if
the motion is denied. Unless it imposes a hardship, a plaintiff ordinarily should be prepared to
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be deposed in the county where he, she or it filed the lawsuit. This change would make that a
rebuttable presumption, and the burden would be on the plaintiff to overcome the presumption
on the basis of financial or physical hardship. Thus, while a defendant must still bring a motion
to take a distant plaintiff’s deposition in the county where an action is pending, such motions
would ordinarily be granted unless the plaintiff can demonstrate hardship. This seems to be a
fair balance. This change also would bring California law into conformity with federal law.
(Archer Daniels Midland v. Aon Risk Services, Inc, 187 F.R.D. 578, 588 (D. Minn. 1999) and
cases cited therein.)

This amendment would also include any of an organization’s executive or business offices in
California as places from which to measure the 75-mile or 150-mile travel limitation. An
organization’s principal office may be more than 75 miles from where a party wants to depose
the organization, but it may have another office within 75 miles of such location. There does not
seem to be any good reason not to allow the organization to be deposed within 75 miles of either
location.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHOR AND/OR PERMANENT CONTACT: John T. Hansen, Nossaman, Guthner, Knox &

Elliott, LLP, 50 California Street, San Francisco, CA 94111; 415-438-7245; fax: 415-398-2438;
e-mail: jhansen@nossaman.com

RESPONSIBLE FLOOR DELEGATE: John T. Hansen
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RESOLUTION 10-06-06

DIGEST

Money Judgments: Exemptions for Federal Bankruptcy

Amends Code of Civil Procedure section 703.140 to exempt non-taxable retirement funds from
the enforcement of a money judgment.

RESOLUTION COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 703.140 to exempt non-taxable
retirement funds from the enforcement of a money judgment. This resolution should be
approved in principle because it makes state law consistent with federal law protecting debtors’
retirement assets from execution.

With the implementation of the new bankruptcy laws, federal law protects IRA’s and other non-
taxable retirement accounts from the enforcement of money judgments against the debtor. (See
26 U.S.C. 88 401, 403, 408, 408A, 414, 457, and 510(a).) Code of Civil Procedure section
703.140, however, limits the exemption of such funds to those “reasonably necessary for
support.” (Code Civ. Proc., § 703.140, subd. (b)(9)(E).) Litigation over what is “reasonably
necessary for support” has resulted in inconsistent and often arbitrary holdings, and is expensive
and impractical for debtors who are, in many instances, of limited means.

This resolution would remove any doubt that debtors’ retirement funds are exempt from
execution. It would also help debtors to avoid unnecessary litigation over retirement accounts
that should already be protected from execution.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure §703.140 to read as follows:

§703.140

(@) In a case under Title 11 of the United States Case, all of the exemptions provided
by this chapter, including the homestead exception, other than the provisions of subdivision
(b) are applicable regardless of whether there is a money judgement against the debtor or
whether a money judgement is being enforced by execution sale or any other procedure, but
the exemptions provided by subdivision (b) may be elected in lieu of all other exemptions
provided by this chapter as follows:

(1) If a husband and wife are joined in the petition they jointly may elect to utilize

ONO O WN B
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the applicable exemption provisions of this chapter other than the provisions of subdivision
(b) or to utilize the applicable exemptions set forth in subdivisions (b) but not both.

(2) If the petition is filed individually, and are not joined for a husband or wife, the
exemptions provided by this chapter other than the provisions of subdivision (b) are
applicable, except that if both husband and the wife effectively waive in writing the right to
claim, during the period the case commenced by filing the petition is pending, the
exemptions provided by the applicable exemption provisions of this chapter, other than
subdivision (b), in any case commended by a filing petition for either of them under Title 11
of the United States Code, then they may elect to instead utilize the applicable exemptions
set forth in subdivision (b).

(3) If the petition is filed for an unmarried person, that person may elect to utilize the
applicable exemption provisions of this chapter other than subdivision (b), or to utilize the
applicable exemptions set forth in subdivision (b), but not both.

(b) The following exemptions may be elected as provided in subdivision (a):

(1) The debtor’s aggregate interest, not to exceed seventeen thousand four hundred
twenty-five dollars ($17,425) in value, in real property or personal property that the debtor
or a dependant of the debtor uses as a residence, in a cooperative that owns property that the
debtor or a dependant of the debtor uses as a residence, or in a burial plot for the debtor or a
dependant of the debtor.

(2) The debtor’s interest, not to exceed two thousand seven hundred seventy-five
dollars ($2,775) in value, in one or more vehicle.

(3) The debtor’s interest, not to exceed four hundred fifty dollars ($450) in value in
any particular item, in household furnishings, household goods, wearing apparel, appliances,
books, animals, crops, or musical instruments, that are held primarily for the personal,
family, or household use fo the debtor or a dependant of the debtor.

(4) The debtor’s aggregate interest, not to exceed one thousand one hundred fifty
dollars ($1,150) in value, in jewelry held primarily for the personal, family, or household
use of the debtor or a dependent of the debtor.

(5) The debtor’s aggregate interest, not to exceed in value nine hundred twenty-five
dollars ($925) plus any unused amount of the exemption provided under paragraph (1), in
any property.

(6) The debtor’s aggregate interest, not to exceed one thousand seven hundred fifty
dollars ($1, 750) in value, in any implements, professional books, or tools of the trade of the
debtor or the trade of a dependant of the debtor.

(7) Any unmatured life insurance contract owned by the debtor, other than a credit
life insurance contract.

(8) The debtor’s aggregate interest, not to exceed in value nine thousand three
hundred dollars ($9,300), in any accrued dividend or interest under, or loan value of, any
unmatured life insurance contract owned by the debtor under which the insured is the debtor
or an individual of whom the debtor is a dependant.

(9) Professionally prescribed health aids for the debtor or a dependant of the debtor.

(10) The debtor’s right to receive any of the following:

(A) A social security benefit, unemployment compensation, or a local public
assistance benefit.

(B) A veterans’ benefit.
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(C) A disability, illness, or unemployment benefit.

(D) Alimony, support, or separate maintenance, to the extent reasonably necessary
for the support of the debtor and any dependent of the debtor.+

(E) A payment under a stock bonus, pension, profit-sharing, annuity, or similar plan
or contract on account of illness, disability, death, age, or length of service, to the extent
reasonably necessary for the support of the debtor and any dependant of the debtor, unless
all of the following apply:

(i) That plan or contract was established by or under the auspices of an insider that
employed the debtor at the time the debtor’s rights under the plan or contract arose.

(ii) The payment is on account of age or length service.

(i) That plan or contract does not qualify under Section 401(a), 403(b), 408, or
408A of the Internal Revenue Code of 1986.

(11) The debtor’s right to receive, or property that is traceable to, any of the
following:

(A) An award under a crime victim’s reparation law.

(B) A payment on account of the wrongful death of an individual of whom the debtor
was a dependant, to the extent reasonably necessary for the support of the debtor an any
dependant of the debtor.

(C) A payment under the life insurance contract that insured the life of an individual
of whom the debtor was a dependant on the date of that individual’s death, to the extent
reasonably necessary for the support of the debtor and any dependent of the debtor.

(D) A payment, not to exceed seventeen thousand four hundred twenty-five dollars
($17,425) on account of personal bodily injury, not including pain and suffering or
compensation for actual pecuniary loss, of the debtor or an individual of whom the debtor is
a dependant.

(E) A payment in compensation of loss of future earnings of the debtor or an
individual of whom the debtor is or was a dependant, to the extent reasonably necessary for
the support of the debtor and any dependant of the debtor.

(12) Retirement funds to the extent that those funds are in a fund or account that is
exempt from taxation under section 401, 403, 408, 408A, 414, 457, or 5301(a) of the
Internal Revenue Code of 1986. For assets in individual retirement account described in
section 408 and 408A of the Internal Revenue Code of 1986, other than a simplified
employee pension under section 408(k) of such Code or a simple retirement account under
section 408(p) of such Code, the aggregate value of such assets exempted under this section,
without regard to amounts attributable to rollover contributions under section 402(c),
402(e)(6), 403(a)(4), 403(a)(5), and 403(b)(8)of the Internal Revenue Code of 1986, and
earnings thereon, shall not exceed $1,000,000 in a case filed by a debtor who is an
individual, except that such amount may be increased if the interests of justice so require.

(Proposed new language underlined, language to be deleted stricken.)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS
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Existing Law: Current law limits a debtor's exemption claim in payments received from a
retirement plan to the amount reasonably necessary for the support of the debtor or any
dependent of the debtor.

This Resolution: This resolution removes the reasonably necessary for support limitation on a
debtor's exemption claim in funds held in a retirement fund or account. In addition, this
resolution increases the types of retirement funds and accounts that can be claimed exempt. The
addition of the proposed language is also consistent with changes made by Congress to the
exemption claims available in bankruptcy as set forth in Bankruptcy Code section 522.

The Problem: The limitation imposed by the reasonably necessary for support standard created
substantial litigation leading to somewhat arbitrary and unpredictable results. In addition, the
litigation often involved debtor who cannot afford adequate representation. The existing law
also arbitrarily limits the types of retirement funds and accounts that qualify to be exempt.
Congress has seen fit to correct the error and there is no reason why California should not as
well.

IMPACT STATEMENT
This proposal does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Lei Lei Wang Ekvall, Weiland, Golden,

Smiley, Wang Ekvall & Strok, LLP, 650 Town Center Drive, Suite 950, Costa Mesa, CA 92626.
Telephone: (714) 966-1000; Facsimile (714) 966-1002. E-mail: lekvall@wgllp.com

RESPONSIBLE FLOOR DELEGATE: Lei Lei Wang Ekvall
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RESOLUTION 10-07-06

DIGEST

Judgment Debtor Exams: Priority of Liens

Amends Code of Civil Procedure section 708.110 to prioritize the lien created upon service of an
order of examination and limits the lien to personal property in California.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend C.C.P. 8 708.110 to read as follows:

§708.110

(a) The judgment creditor may apply to the proper court for an order requiring the
judgment debtor to appear before the court, or before a referee appointed by the court, at a
time and place specified in the order, to furnish information to aid in enforcement of the
money judgment.

(b) If the judgment creditor has not caused the judgment debtor to be examined under
this section during the preceding 120 days, the court shall make the order upon ex parte
application of the judgment creditor.

(c) If the judgment creditor has caused the judgment debtor to be examined under this
10  section during the preceding 120 days, the court shall make the order if the judgment
11  creditor by affidavit or otherwise shows good cause for the order. The application shall be
12 made on noticed motion if the court so directs or a court rule so requires. Otherwise, it may
13  be made ex parte.

14 (d) The judgment creditor shall personally serve a copy of the order on the judgment

15  debtor not less than 10 days before the date set for the examination. Service shall be made
16  inthe manner specified in Section 415.10. Service of the order creates a lien on the personal
17  property located in this state of the judgment debtor for a period of one year from the date of
18  the order unless extended or sooner terminated by the court. The lien created by this

19  subsection is an unperfected lien subordinate to the rights of parties identified in § 9317(a)
20  of the Commercial Code.

21 (e) The order shall contain the following statement in 14-point boldface type if printed
22 orin capital letters if typed: “NOTICE TO JUDGMENT DEBTOR. If you fail to appear at
23 the time and place specified in this order, you may be subject to arrest and punishment for
24 contempt of court and the court may make an order requiring you to pay the reasonable

25  attorney’s fees incurred by the judgment creditor in this proceeding.”

O©CoOoO~NO UL WN PP

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Under current law, personal service of an order for a judgment debtor examination
"creates a lien on the personal property of the judgment debtor for a period of one year from the
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date of the order unless extended or sooner terminated by the court.” Notwithstanding that the
existence of that lien is not indexed in any centralized filing system, this difficult to research lien
has been held to be perfected against third parties.

This Resolution: Amends Code of Civil Procedure ("C.C.P.") section 708.110(d) to provide that
the lien created by service on the judgment debtor of an order for judgment debtor exam is an
unperfected lien against personal property assets located in this State.

The Problem: Public filing systems were adopted to create order and foster predictability for
those extending credit and those holding liens against collateral. Affording secret liens priority
status makes the public filing system less reliable and the outcome over priority disputes
uncertain. If this lien is perfected as against third parties, it is a secret lien that other creditors
and those considering extending credit to the judgment debtor effectively cannot discover
without searching the records of every federal and state courthouse in California. It also gives
creditors with these secret liens an advantage over other creditors, creating a "rush to the
courthouse" to obtain their secret liens.

While it may be noted that other secret liens exist, most arise under situations where a third party
creditor or lender ordinarily would be charged with knowledge or inquiry of an adverse claim,
and do not affect all assets of the judgment debtor. For instance, attorneys' liens on litigation
they are handling; warehousemen's liens on items they are storing; and repairmen liens against
items they repaired while they retain possession. The changes proposed by this amendment
should result in decreased uncertainty from these secret liens to lenders, and lower the cost of
credit to businesses and consumers alike in California.?

The C.C.P. already provides judgment creditors with the ability to perfect judgment liens as
against third parties by public filings and recordation. As to personal property, C.C.P. § 697.510
et seq. provides for filing a Notice of Judgment Lien with the Secretary of State (i.e. official form
JL1). As to real property, 8 697.310 et seq. provides for perfecting the judgment lien by
recording an abstract of judgment in the county where the real property is located. EXisting
mechanisms to perfect liens under these procedures and by execution adequately protect
judgment creditors seeking to collect their judgments.

This resolution corrects the uncertainty and surprise created by recent decisions that afford
perfected status to judgment debtor exam liens without considering the other mechanisms for
perfecting such liens and the effect of such perfection upon commercial transactions generally.®

! See Southern California Bank v. Zimmerman (In re Hilde), 120 F.3d 950 (9™ Cir. 1997).

2 Commercial Code § 9617 provides, among other things, that unperfected liens are junior to the
rights of various parties, including creditors holding perfected liens and lien creditors.

% Hilde failed to consider the ability of judgment creditors to perfect judgment liens against
personal property by filing a Notice of Judgment Lien with the Secretary of State. That case
suggested legislative action be taken to change the result or correct any problems. In addition, at
least one respected commentator has questioned whether this lien encumbers personal property
located outside the State of California, potentially creating perfection conflicts with the laws of
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This resolution will eliminate the problems created and general inequity of treating judgment
liens as perfected but secret liens. It will also remove problems of asserting that California law
creates perfected liens on personal property located outside of this state.

IMPACT STATEMENT
This resolution will not affect any other statute, law or rule.
AUTHORS AND PERMANENT CONTACT: Eric P. Israel, Danning, Gill, Diamond & Kollitz,

LLP, 2029 Century Park East, 3" Floor, Los Angeles, CA 90067 (310) 277-0077
eisrael@dgdk.com.

RESPONSIBLE FLOOR DELEGATES: Eric P. Israel

other states and countries. Alan M. Ahart, California Practice Guide: Enforcing Judgments &
Debts 1 6:1302 (The Rutter Group 2005).
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RESOLUTION 10-08-06

DIGEST

Attorneys Fees: Costs in Frivolous Litigation

Adds Code of Civil Procedure section 1037 to provide protection from frivolous litigation
including relief from costs and fees.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 11-07-05, which was disapproved.

Reasons:

This resolution adds Code of Civil Procedure section 1037 to provide protection from frivolous
litigation including relief from costs and fees. This resolution should be disapproved because
appropriate safeguards already exist to sanction inappropriate litigation conduct, and this
resolution would operate to chill constitutional rights to file actions.

California Code of Civil Procedure section 128.7 sanctions frivolous litigation conduct. There
are detailed procedures delineated in order for a party to be able to avail itself of those
provisions. Further, the various discovery statutes afford litigants the opportunity to seek
sanctions if there is a proven belief that discovery abuse has occurred.

This resolution does nothing to assist with these issues and, in fact, causes confusion where little
exists. The term “unreasonably expands or delays the proceeding” is undefined in the resolution
and will cause unnecessary confusion. It is unclear what conduct would fall within this
definition, and how it would differ from discovery abuses or other frivolous conduct that would
already subject a party to sanctions under existing law.

The resolution also seeks to have a party deemed a “prevailing party” simply by successfully
opposing a party who was found to have “unreasonably expanded or delayed the proceeding” or
by engaging in “abuse of discovery.” While that conduct is inappropriate and should warrant
sanctions, deeming opponents of parties who engage in that type of conduct as “prevailing
parties” is wholly inappropriate. The inappropriate conduct, likely, is being engaged in by the
attorney, not the party. However, deeming the opposing party as the “prevailing party” would
operate to hold the party liable for his or her attorney’s inappropriate conduct. This resolution
would most likely increase the number of sanction motions brought before the trial courts.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to add
Code of Civil Procedure section 1037 as follows:

1 81037
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2 Inany civil proceeding where the court determines that a party is engaging in frivolous

3 litigation, the opposing party shall be declared the prevailing party, and the court shall award
4 attorney’s fees and costs to that prevailing party either upon motion or sua sponte

5 (a) In any civil proceeding the court, upon motion or sua sponte, shall determine

6

7

8

whether or not a party brings or defends a claim without substantial justification, brings or
defends a claim solely or primarily for delay or harassment, unreasonably expands or delays
the proceeding, or engages in abuse of discovery. In any of the foregoing situations, the

9  Court shall find that the party is thus engaging in frivolous litigation.

10 (b) “Prevailing party” as used in this section shall be defined as follows: The
11  opposing party shall be declared the “prevailing party” for purposes of this code section.
12 (c) If the court should determine that a party did not act in good faith and with

13 reasonable cause and is therefore engaging in frivolous litigation, an additional issue shall be
14  decided as to the attorneys’ fees and costs reasonably and necessarily incurred by the party
15  or parties opposing the proceeding, and the court shall render judgment in favor of that

16  prevailing party in the amount of all reasonable and necessary attorney’s fees and costs.

17  Reasonable fees and costs as used in this section shall include reasonable attorneys’ fees,

18  expert witness fees, the expense of services of experts, advisers, and consultants in defense
19  of the proceeding, and where reasonably and necessarily incurred in defending the

20  proceeding.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Santa Barbara County Bar Association
STATEMENT OF REASONS
Existing Law: Existing law does not provide sufficient protection for frivolous litigation.

This Resolution: This Resolution would provide justifiable protection from frivolous litigation
and provide ethical relief from costs incurred. This is not the same as a malicious prosecution
action since “malice” is not required, but this code section change would force a would-be
litigant to seriously consider whether this is a proper action taken before a court. And, it would
allow the court not to be burdened with matters which should not take up court time. Thus, it
would create a “civil” equivalent of the protection afforded by Penal Code Sections 1447 and
1448,

The Problem: Currently, a defendant can be brought into court on the filing of a frivolous
lawsuit without recourse. The defendant may lose simply due to lack of funds. Unless the action
specifically falls under “malicious prosecution” under Government Code section 821.6 for
liability of public employees, Penal Code sections 1447 and 1448 for criminal actions brought
wherein the defendant is subsequently exonerated, or Penal Code section 374.2 with respect to
discharge or release by sewers or sewer systems, there is no protection. Other frivolous action
may be taken without sufficient consequences.

Both Arizona in its ARS 12-341.10(a) for contract actions and ARS 12-349 for all other civil
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actions as well as Ireland have provided for attorney’s fees and costs in frivolous litigation cases.
Federal Rules of Civil Procedure, rule 11, also provides for such attorney’s fees and costs.

In Europe, the filing of personal injury cases has boomed in the last few years—its nickname in
some circles is “the American disease.” The Republic of Ireland has gone the furthest in its
reform by imposing sentences for false evidence of up to 10 years in prison or a 100,000 euro
($130,000) fine resulting in a 20% drop in such cases, according to the Wall Street Journal
January 26, 2005. Other European countries have also taken steps. The U.K.’s Chief Justice
Lord Woolf has introduced reforms aimed at the cost of litigation in civil claims courts. The
French government has sought to slow the runaway costs of medical malpractice insurance by
setting up a state office to settle certain cases out of court. Europe is closely watching the
success of the Irish reforms to determine further restrictions. In Ireland, one American style
company had so many claims filed against it for personal injury (120 by the year 2000) that the
filers of such claims became known as “have-a-go-Charlies.” It is time that California joins the
effort to curb frivolous litigation and preserve the sanctity of our judicial system for the
legitimate cases.

Adding California Code of Civil Procedure section 1037 will further public policy by affording
all parties protection from frivolous litigation, saving huge amounts of taxpayer funds by keeping
frivolous litigants out of the courts by having a deterring effect upon those who would otherwise
bring frivolous lawsuits or engage in other types of frivolous litigation, and would thus have a
beneficial effect upon the legal process.

IMPACT STATEMENT
This proposed resolution will affect California Code of Civil Procedure section 1717.
AUTHOR AND/OR PERMANENT CONTACT: Betty L. Jeppesen, 800 Garden Street, Suite

K, Santa Barbara, CA 93101; 805/963-8621; FAX 805/962-9981, btjpps@aol.com,
islay@impulse.net

RESPONSIBLE FLOOR DELEGATE: Betty L. Jeppesen
COUNTERARGUMENTS

ORANGE COUNTY BAR ASSOCIATION

The Resolution is based on incorrect premises, is unneeded and is ultimately counterproductive.
The premises are that “[e]xisting law does not provide sufficient protection for frivolous
litigation,” that “a defendant can be brought into court on the filing of a frivolous lawsuit without
recourse,” and that there is no analog to Federal Rule of Civil Procedure 11 in California.
However, California law already authorizes the award of sanctions for frivolous actions or
motions, see Code Civ. Proc. §128.7, and discovery motions brought or opposed without
substantial justification. See, e.g., Code Civ. Proc. § 2030.300(d). Section 128.7 is largely based
on, although not identical to, Federal Rule of Civil Procedure 11. See, e.g., Cromwell v.
Cummings, 65 Cal. App. 4th Supp. 10, 14 (1998) (stating Section 128.7 was modeled after
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F.R.C.P. 11); id. at 14 n.6 (cases interpreting F.R.C.P. 11 are persuasive authority with regard to
Section 128.7). Under Section 128.7, any attorney, or unrepresented party, who presents a
pleading, motion or similar paper to the court makes an implied certification that:

(1) itis not being presented primarily for an improper purpose, such as to harass or to
cause unnecessary delay or needless increase in the cost of litigation;

(2) the claims, defenses, and other legal contentions therein are warranted by existing
law or by a nonfrivolous argument for the extensions, modification or reversal of
existing law or the establishment of new case law;

(3) the allegations and other factual contentions have evidentiary support, or if so
specifically identified, are likely to have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

(4) the denials of factual contentions are warranted by the evidence or, if specifically
so identified, are reasonably based on a lack of information or belief.

Like F.R.C.P. 11, Section 128.7 authorizes the imposition of non monetary and monetary
sanctions, including all or some of the reasonable attorneys’ fees incurred as a direct result of the
violation. Code Civ. Proc. 8 128.7(d). Similarly, the Discovery Act provides for the award of
sanctions in connection with discovery motions brought or opposed without substantial
justification. See, e.g., Code Civ. Proc. § 2030.300(d). Thus, California law already contains
mechanisms to allow for the award of attorneys’ fees for frivolous litigation. To the extent that a
problem with frivolous litigations continuing to exist, it does so notwithstanding the Court’s
ability to award sanctions for frivolous litigation, and this redundant Resolution will not solve
the problem.

Unlike Section 128.7, the Resolution also fails to respect due process rights by allowing the
Court to award sanction sua sponte, without any provision for the sanctioned party to have
notice and a reasonable opportunity to respond. Cf. Code Civ. Proc. § 128.7 (requiring notice
and a reasonable opportunity to respond, including a 21 day period in which the offending party
may correct the violation and withdraw the offending pleading).

SACRAMENTO COUNTY BAR ASSOCIATION

Access to the courts is a constitutional right, an aspect of the right to petition the government for
redress of grievances. California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508, 510,
92 S.Ct. 609, 612 (1972). Grounds to impose sanctions for frivolous litigation must be carefully
defined to avoid seriously chilling litigants’ constitutional rights, and due process requires notice
and opportunity for a hearing before sanctions may be imposed. In re Marriage of Flaherty, 31
Cal.3d 637, 651-653 (1982).

This resolution violates these constitutional requirements. It would base sanctions on vague and
undefined standards, such as “unreasonably expand[ing] or delay[ing]” litigation. The remedy it
proposes for discovery abuses—declaring the opposing party the prevailing party in the
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litigation, regardless of the nature of the abuse or the actual merits of the case—is overkill. And,
it would allow a court to impose sanctions without the prior notice and opportunity for a hearing
that due process demands.

Code of Civil Procedure 8 128.7 already provides attorney fee sanctions for frivolous litigation.
It is modeled directly on Federal Rules of Civil Procedure, rule 11, which the resolution’s
proponent cites as an effective sanctions provision. The Discovery Act provides sanctions for
discovery abuses, which can include evidentiary and terminating sanctions that prevent a party
who seriously abuses discovery from presenting critical evidence, pursuing a cause of action or
defending against one.

The proponent offers no reason why these existing remedies for frivolous litigation tactics and
discovery abuses, remedies that are tailored to avoid impairing fundamental constitutional rights
and to satisfy due process, are inadequate.

SAN DIEGO COUNTY BAR ASSOCIATION

The proposal is based on the assumption that the legal system is too often misused to harass, and
far too tolerant of abusive litigation tactics. It is possible this proposal is a response to a problem
that derives from the lawyers’ inevitably subjective view that their cases are overwhelming while
the opposition is meritless. It has both procedural and substantive defects.

The proposal is so broadly written that it invites both lawyers and judges to assess the relative
merit of every case and award fees whenever a very strong case appears to prevail over a very
weak one. The proposal, if adopted, could inadvertently provide the nutrients for a proliferation
of motions, fee awards and appeals that consumes far more resources than are presently
squandered on meritless suits and tactics.

The purpose is to discourage although it has the appearance of setting out a defined procedure, it
is far from clear how, when, or what triggers this mechanism. The consequence is the
assessment of fees and costs, and the route to that end is a determination that the victim is the
prevailing party. In all cases that already contain either contractual or statutory provisions
allowing the prevailing party to recover fees and the itemized costs, this provision would have no
prophylactic effect on frivolous behavior unless the proposal could be used to “short circuit” the
litigation.

The language suggests that a prevailing party can be designated at any point in the proceedings at
which the trial court decides that one side is “engaging in”, as opposed to “engaged in” frivolous
litigation. “Prevailing party” is a word of art referring to the party who achieves all or a
substantial part of its litigation objectives. Thus, the proposal seems to allow the Court to
terminate proceedings, enter a judgment, and designate a prevailing party.

It is perhaps to facile to say “frivolous” litigation is easily and universally recognized on sight.
What may at first seem frivolous may turn out to be genius, and vice versa. Nor is it necessarily
true that trial judges should be invested with the power to scrutinize how attorneys prepare or try
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their cases. Not only does this dangerously confuse the role of arbiter and advocate, but it may
call for a level of expertise not generally found on the bench. Not all judges were trial attorneys,
and relatively few regularly tried civil cases.
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RESOLUTION 10-09-06

DIGEST

Public Entities: Attorneys Fees and Costs in Frivolous Litigation

Amends Code of Civil Procedure section 1038 to expand when a defendant may recover
attorneys’ fees and costs under the Tort Claims Act.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to Resolution 11-08-05, which was disapproved.

Reasons:

This resolution amends Code of Civil Procedure section 1038 to expand when a defendant may
recover attorneys’ fees and costs under the Tort Claims Act. This resolution should be
disapproved because the changes are unnecessary and do not appear to accomplish the
resolution’s stated goals.

Section 1038 already contains language requiring a court, upon motion by a defendant, to
determine whether the plaintiff acted in good faith in bringing the litigation. If it is determined
that the plaintiff did not have a “good faith belief that there was a justifiable controversy under
the facts and law which warranted the filing of the complaint,” then the court can award
reasonable attorneys fees and costs.

As it currently exists, section 1038 subdivision (d) requires that the matter be concluded in order
for this determination to be made. The resolution does not propose eliminating subdivision (d);
however it proposes elimination of that language from subdivision (a). If a court is to be able to
make a determination of frivolity prior to the resolution of the complaint, then subdivision (d)
would need to be eliminated as well. Even if subdivision (d) were eliminated, then the resolution
should still be disapproved, as it would permit a court to determine that a case is frivolous
without the benefit of either reviewing the evidence and argument on summary judgment, or
without the benefit of a jury determination regarding the evidence.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure section 1038 to read as follows:

81038
(@) Inany civil proceeding under the California Tort Claims Act or for express or
implied indemnity or for contribution in any civil action, the court, upon motion of the

defendant Or Cross- defendant shall—at—the—nmeef—thegrarmngef—&ny—semmepy—]edgment—
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8  Section1034-determine whether or not the plaintiff, petitioner, cross-complainant, or
9 intervenor brought the proceeding with reasonable cause and in the good faith belief that
10  there was a justifiable controversy under the facts and the law which warranted the filing of
11  the complaint, petition, cross-complaint, or complaint in intervention. If the court should
12 determine that the proceeding was not brought in good faith and with reasonable cause, an
13  additional issue shall be decided as to the defense costs reasonably and necessarily incurred
14 by the party or parties opposing the proceeding, and the court shall render judgment in favor
15  of that party in the amount of all reasonable and necessary defense costs, in addition to those
16  normally awarded to the prevailing party. An award of defense costs under this section shall
17  not be made except on notice contained in a party’s papers and an opportunity to be heard.
18 (b) “Defense costs,” as used in this section, shall include reasonable attorney’s fees,
19  expert witness fees, the expense of services of experts, advisors, and consultants in defense
20  of the proceeding, and where reasonably and necessarily incurred in defending the
21  proceeding.
22 (c) Fhi ble-only-on-motion-made-priorto-the discharge-o
23  jury-orentry-ofjudgmentandany Any party requesting the relief pursuant to this section
24 waives any right to seek damages for malicious prosecution action. Failure to make the
25  motion shall not be deemed a waiver of the right to pursue a malicious prosecution action.
26 (d) This section shall only apply if the defendant or cross-defendant has made a
27  motion for summary judgment, judgment under Section 631.8, directed verdict, or nonsuit
28  and the motion is granted.

(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Santa Barbara County Bar Association
STATEMENT OF REASONS
Existing Law: Existing law does not provide sufficient protection for frivolous litigation.

This Resolution: This resolution would provide justifiable protection from frivolous litigation
and provide ethical relief from costs incurred should a defendant face such frivolous litigation.
This is not the same as a malicious prosecution action since “malice” is not required, but this
code section change would force a would-be litigant to seriously consider whether this is a
proper action to bring before a court. And it would allow the court not to be burdened with
actions which should not take up court time. Thus, it would create a “civil” equivalent of the
protection afforded by Penal Code sections 1447 and 1448.

The Problem: Currently, a defendant can be brought into court on the filing of a frivolous
lawsuit without recourse. The defendant may lose simply due to lack of funds. Unless the action
specifically falls under “malicious prosecution” under Government Code section 821.6 for
liability of public employees, Penal Code sections 1447 and 1448 for criminal actions brought
wherein the defendant is subsequently exonerated, or Penal Code section 374.2 with respect to
discharge or release by sewers or sewer systems, there is no protection.
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Changing California Code of Civil Procedure section 1038 will further public policy by
affording all defendants protection from frivolous litigation, saving huge amounts of taxpayer
funds by keeping frivolous litigants out of the courts by having a deterring effect upon those who
would otherwise bring frivolous lawsuits, and would have a beneficial effect upon the process.

IMPACT STATEMENT
This proposed resolution will affect California Code of Civil Procedure sections 631.8 and 1034.
AUTHOR AND/OR PERMANENT CONTACT: Betty L. Jeppesen, 800 Garden Street, Suite

K, Santa Barbara, CA 93101; 805/963-8621; FAX 805/962-9981, btjpps@aol.com,
islay@impulse.net

RESPONSIBLE FLOOR DELEGATE: Betty L. Jeppesen
COUNTERARGUMENT
SACRAMENTO COUNTY BAR ASSOCIATION

Code of Civil Procedure § 1038 was adopted in response to the California Supreme Court’s
decision in City of Long Beach v. Bozek, 33 Cal.3d 727 (1983). There, the Court held that the
Constitution prohibits a public entity from suing a citizen for malicious prosecution. A
government agency may not use the threat of tort damages to chill a citizen’s right of access to
the courts, an aspect of the right to petition the government for redress of grievances. Id. at 532-
533. The Court encouraged the Legislature to adopt a statute allowing courts to award attorney
fees for frivolous lawsuits against public entities. Id at 538. Section 1038 is the result.

The statute is carefully drafted to meet the constitutional limitations that the Court set out in
Bozek. The proposed amendment would eliminate key provisions of the statute and expose
citizens to the threat of attorney fee sanctions in any action under the Tort Claims Act. This is
exactly the kind of chilling effect the Court held unconstitutional in Bozek.

Furthermore, as a matter of fundamental due process, sanctions may not be imposed without
prior notice and opportunity for a hearing on the issue. In re Marriage of Flaherty, 31 Cal.3d
637, 647 (1982). This resolution would render the statute unconstitutional by eliminating the
notice and hearing that § 1038 now provides and that due process mandates.
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RESOLUTION 10-10-06

DIGEST

Anti-SLAPP Motions: Award of Attorneys Fees Discretionary

Amends Code of Civil Procedure section 425.16 to make an award of attorneys fees to a
prevailing defendant on an anti-SLAPP motion discretionary.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 01-12-2003, which was disapproved; Resolution 03-03-2002, which was

approved; and Resolution 04-11-2005, which was disapproved.

Reasons:

This resolution amends Code of Civil Procedure section 425.16 to make an award of attorneys
fees to a prevailing defendant on an anti-SLAPP motion discretionary. This resolution should be
approved in principle because the anti-SLAPP statute has been judicially extended beyond the
bounds intended by the Legislature, subjecting unwary yet bona fide plaintiffs to onerous and
unjust sanctions.

The anti-SLAPP statute was originally intended to prevent the chilling of the exercise of
constitutional rights. (Briggs v. Eden Council for Hope and Opportunity (1999) 19 Cal.4th 1106,
1126.) However, judicial interpretation of this statute has resulted in a trap for plaintiffs with
legitimate complaints. The courts have held that for the statute to apply, a lawsuit need not
actually have been filed with the intent to hinder free speech. If the lawsuit (or even one cause of
action) fits within the technical but broad sweep of section 425.16, it must be stricken. (Equilon
Enterprises v. Consumer Cause, inc. (2002) 29 Cal.4th 53, 58; City of Cotati v. Cashman (2002)
29 Cal.4th 69, 74.) Once that happens, the court must award attorneys fees to the defendant; it
has no discretion otherwise. (Code Civ. Proc., 8§ 425.16, subd. (c); White v. Lieberman (2002)
103 Cal.App.4th 210, 220.) Conversely, a plaintiff who defeats an anti-SLAPP motion (usually
after years of appeals by the defendant and the concomitant stay of the action, see Code Civ.
Proc., § 425.16, subdivisions (g) and (j)) can recover attorneys fees only at the court’s discretion
—arare feat.

The unilateral nature of the attorneys fees provision of section 425.16 results in two injustices.
First, innocent plaintiffs can be subjected to ruinous awards of attorneys fees and years of
delaying appeals simply because of a pleading misstep. Second, the mandatory nature of the fees
provision can make courts more reluctant to grant meritorious anti-SLAPP motions out of
residual concerns that the award of attorneys fees would be unjust.

Making the award of attorneys fees discretionary would allow judges to assess whether an action
was truly brought to chill free-speech rights. This would bring the anti-SLAPP statute closer to
the actual intent of the Legislature.

TEXT OF RESOLUTION
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RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure section 425.16 to read as follows:

8425.16

() The Legislature finds and declares that there has been a disturbing increase in
lawsuits brought primarily to chill the valid exercise of the constitutional rights of freedom
of speech and petition for the redress of grievances. The Legislature finds and declares that
it is in the public interest to encourage continued participation in matters of public
significance, and that this participation should not be chilled through abuse of the judicial
process. To this end, this section shall be construed broadly.

(b)(1) A cause of action against a person arising from any act of that person in
furtherance of the person's right of petition or free speech under the United States or
10  California Constitution in connection with a public issue shall be subject to a special motion
11  to strike, unless the court determines that the plaintiff has established that there is a
12 probability that the plaintiff will prevail on the claim.
13 (2) In making its determination, the court shall consider the pleadings, and
14 supporting and opposing affidavits stating the facts upon which the liability or defense is
15  based.
16 (3) If the court determines that the plaintiff has established a probability that he or
17 she will prevail on the claim, neither that determination nor the fact of that determination
18 shall be admissible in evidence at any later stage of the case, or in any subsequent action,
19  and no burden of proof or degree of proof otherwise applicable shall be affected by that
20  determination in any later stage of the case or in any subsequent proceeding.
21 (c) In any action subject to subdivision (b), a prevailing defendant on a special
22 motion to strike shall may be entitled to recover his or her attorney's fees and costs. If the
23 court finds that a special motion to strike is frivolous or is solely intended to cause
24 unnecessary delay, the court shall award costs and reasonable attorney's fees to a plaintiff
25  prevailing on the motion, pursuant to Section 128.5.
26 [Subdivisions (d) through (k), inclusive, remain unchanged.]

O©CoOoO~NO UL WN PP

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of Northern San Diego County
STATEMENT OF REASONS

Existing Law: Currently the Anti-SLAPP statute makes mandatory the attorney’s fees for
defendants so long as the motion is not clearly frivolous. The plaintiff’s attorney must win the
motion and file another motion to regain his/her fees. Current case law confirms the mandatory
nature of an award of attorney fees to prevailing defendant. (Pfeiffer Venice Properties v.
Bernard (2002) 101 Cal.App.4th 211) Further, recent courts have had to tred with difficulty
around the strong language of the statute to do justice and deny defendants fees when they were
granted the motion as to certain causes of action, but denied as to the majority of the complaint.
(Endres v. Moran (2006) B176874 Cal.App)
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This Resolution: Would change the provision regarding availability of attorney fees to a
defendant prevailing through a SLAPP motion from one where the trial court is forced to award
such fees regardless of the interests of justice, to one where the trial court has discretion not to
award such fees in the interests of justice.

The Problem: Mandatory attorney fees to a successful defendant made sense when the gist of a
SLAPP motion was to nip a case filed by a large corporation against an individual for reasons
unrelated to its merits, a “Stategic Lawsuit Against Public Participation,” maintained for the
purpose of chilling the free speech of individuals.

Since the enactment of the statute with the ability for defense to obtain fees, there has been abuse
“which has undermined the exercise of the constitutional rights of freedom of speech and petition
for the redress of grievances, contrary to the purpose and intent of Section 425.16” (See CCP
8425.17, statement of the Legislature in attempting to limit use of prior section) Although the
legislature saw fit to provide exclusions to the statute in 2003, abuse of the statute, as written,
will likely continue. It is hoped by this resolution, the motion to strike pursuant to this statute
will be raised where and only when appropriate, and not as a tactic to obtain fees without some
iota of protection within the court’s discretion.

As such, the trial court should be able to exercise its discretion as to whether attorney fees should
be available to a prevailing SLAPP defendant, particularly when such defendant is not an
individual.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute or rule.
AUTHORS AND PERMANENT CONTACT: Jennifer L. Lynch, 380 S. Melrose Drive, Suite

414, Vista, CA 92081 Phone: (760)643-4113, Fax: (760) 643-4112
e-mail address: jll@jllynch.com

RESPONSIBLE FLOOR DELEGATES: Jennifer L. Lynch
COUNTERARGUMENTS
SACRAMENTO COUNTY BAR ASSOCIATION

This is the same resolution as 4-11-05, which the Conference disapproved. This resolution
should also be disapproved.

There are sound reasons why attorney fees are routinely awarded to a defendant who obtains
dismissal an action under the anti-SLAPP statute, CCP § 425.16, but a plaintiff who wins an
anti-SLAPP motion can recover fees only if the motion was frivolous.

The statute adopts the rule of Christiansburg Garment Co. v. EEOC, 434 U.S. 412, 54 L.Ed.2d
648 (1978). There, the Supreme Court held that a plaintiff who wins a civil rights action should
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ordinarily recover statutory attorney fees, since that will promote the purpose of the statute,
which is to encourage private enforcement of civil rights. But routinely awarding fees to
prevailing defendants in civil rights cases would tend to discourage plaintiffs from suing to
enforce civil rights. Therefore, a prevailing defendant should not recover fees unless the lawsuit
was “unreasonable, frivolous, meritless or vexatious.”” Id.; see also Hughes v. Rowe, 449 U.S. 5,
14, 66 L.Ed.2d 163 (1980) (same rule in actions under 42 USC § 1983).

Likewise, CCP 8 425.16 is designed to protect the exercise of First Amendment rights. It
provides a remedy against frivolous lawsuits that would chill free speech and the right to petition
the government. Like the statute in Christansberg, § 425.16 promotes the assertion of those
fundamental rights. It is, therefore, appropriate to apply the Christiansburg rule in § 425.16(c)
by providing that a defendant who obtains a dismissal under the statute should recover attorney
fees, but a plaintiff who prevails against an anti-SLAPP motion may not recover attorney fees
unless the motion was frivolous.

SAN DIEGO COUNTY BAR ASSOCIATION

The Legislature, at CCP § 425.17, has noted that “there has been disturbing abuse of the Anti-
SLAPP Law, which has undermined the exercise of the constitutional rights of freedom of
speech and petition for the redress of grievances, contrary to the purpose and intent of Section
425.16.” However, the award of attorney’s fees to the prevailing defendant is wholly consistent
with the remedial purpose of the statute to discourage the filing of Strategic Lawsuits Against
Public Participation.

10-10-4



RESOLUTION 10-11-06

DIGEST

Civil Procedure: Pre-Dispute Jury Waivers

Amends Code of Civil Procedure Section 631 to permit waiver of a jury trial in a commercial
dispute by written pre-dispute consent.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolutions 10-12-06 and 10-14-06.

Reasons:

This resolution amends Code of Civil Procedure Section 631 to permit waiver of a jury trial in a
commercial dispute by written pre-dispute consent. This resolution should be approved in
principle so as to permit the parties, before a dispute arises, to agree to alternative means of
resolving any potential dispute outside of the jury system.

In Grafton Partners v. Superior Court (2005) 36 Cal.4th 944, the California Supreme Court
invalidated pre-dispute jury waivers in all settings, and invited the legislature to address this
issue. Hence, litigants are left with two ways of receiving any determination as to their
respective claims. They may either go to the time and expense of utilizing the court’s resources
by means of proceeding to a jury trial, or they may waive their rights to go through the judicial
process and agree to mandatory and binding arbitration, without any rights to appeal. This
resolution suggests that, in business contexts, the parties should be permitted to contract, pre-
dispute, to resolve their differences via a third option — utilize the court’s processes and have a
court trial. This option is truly the most protective of both court resources and litigant rights.

Parties may be reluctant to agree to mandatory, binding arbitration. The idea that a single
arbitrator may make a decision affecting their rights, and that the decision is binding and without
any appeal rights, may persuade parties from agreeing to arbitrate any potential disputes. That
would channel all of those litigants into the jury system. The jury system is time-consuming and
quite costly. If parties could agree to a jury waiver, they could reduce some of the time and
expense associated with preparing for and participating in jury trials, litigation could be
significantly streamlined, because the judge handling the matter would also evaluate the facts
and make factual and legal rulings and determinations, and the parties would still have all rights
to appeal the judge’s decision.

Because of the streamlined process, the costs both to the court system and to the business parties
involved could be significantly less. Hence, if parties were permitted to enter into such
agreements pre-dispute, that could have a significant impact on the cost of the contract, and
ultimately the costs for both sides of the transaction in doing business. Consequently, the
resolution should be approved.

TEXT OF RESOLUTION
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RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Code of Civil Procedure Section 631 to read as follows:
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8 631.

() The right to a trial by jury as declared by Section 16 of Article I of the California
Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be
waived pursuant to subdivision (d).

(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or
judge. The total amount of the advance jury fees may not exceed one hundred fifty dollars
($150) for each party. The deposit shall be made at least 25 calendar days before the date
initially set for trial, except that in unlawful detainer actions the fees shall be deposited at
least five days before the date set for trial.

(c) The parties demanding a jury trial shall deposit with the clerk or judge, at the
beginning of the second and each succeeding day's session, a sum equal to that day's fees
and mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury
has not yet been selected and sworn. If more than one party has demanded a jury, the
respective amount to be paid daily by each party demanding a jury shall be determined by
stipulation of the parties or by order of the court.

(d) A party waives trial by jury in any of the following ways:

(1) By failing to appear at the trial.

(2) By written consent, including a pre-dispute consent executed by business parties
as part of the parties' commercial agreement, filed with the clerk or judge.

(3) By oral consent, in open court, entered in the minutes.

(4) By failing to announce that a jury is required, at the time the cause is first set for
trial, if it is set upon notice or stipulation, or within five days after notice of setting if it is set
without notice or stipulation.

(5) By failing to deposit with the clerk, or judge, advance jury fees as provided in
subdivision (b).

(6) By failing to deposit with the clerk or judge, at the beginning of the second and
each succeeding day's session, the sum provided in subdivision (c).

(e) The court may, in its discretion upon just terms, allow a trial by jury although
there may have been a waiver of a trial by jury.

(f) For purposes of clause (d)(2) above:

(1) Business parties specifically exclude, without limitation, consumers acting in
such capacity, natural persons renting a residence, and employees and independent
contractors contracting their personal services as natural persons or through personal service
entities.

(2) Commercial agreements specifically include, without limitation, contracts
between distributors and other resellers of goods and services, and specifically exclude,
without limitation, contracts between retailers and natural persons.

(9) By amending subdivision (d)(2), it is the intent of the Legislature to supersede the
decision of the California Supreme Court in Grafton Partners v. Superior Court, 36 Cal.4th

944 (2005).

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: Beverly Hills Bar Association

STATEMENT OF REASONS

Existing Law: In Grafton Partners v. Superior Court, (2005) 36 Cal.4th 944 (“Grafton™), the
California Supreme Court invalidated pre-dispute jury waivers, given the lack of statutory

authorization for them, and invited legislative action to address the issue.

This Resolution: This resolution would address the lack of statutory authorization and would
expressly authorize pre-dispute jury waivers in commercial settings.

The Problem: In Grafton the California Supreme Court invalidated pre-dispute jury waivers in
all settings, including sophisticated commercial settings, and invited legislative action to address
the issue. As a result, parties to a sophisticated commercial transaction, who do not believe that
their disputes should be decided by a jury, are forced to choose between arbitration, without
meaningful right of appeal, and the possibility that a jury will decide their disputes.
Additionally, without the right to avoid a jury contractually, sophisticated commercial parties
who would prefer not to have a jury as fact-finder may be forced to elect arbitration as their
dispute resolution mechanism, thereby incurring relatively high arbitration fees and suffering
unappealable awards that may be arbitrary or capricious.

Since sophisticated parties generally are advised by counsel and otherwise are capable of
weighing the costs and benefits of their decisions, no reason exists to deprive commercial
contracting parties from the right to make these types of pre-dispute decisions.

This resolution would provide greater contractual freedom to sophisticated commercial parties in
their choice of a dispute resolution mechanism. This resolution will not affect the right of
consumers to wait until the time a dispute arises to choose between a judge and a jury.

IMPACT STATEMENT

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: J. Anthony Vittal, Credit.Com, Inc., 550 15th
Street, Suite 37, San Francisco, California 94103-5032. Telephone: (310) 339-2520; eFax: (603)
484-5374; tony.vittal @abanet.org.

RESPONSIBLE FLOOR DELEGATE: J. Anthony Vittal
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RESOLUTION 10-12-06

DIGEST

Jury Trial: Waiver by Contract

Amends Code of Civil Procedure section 631 to provide for pre-dispute contractual waiver of the
right to trial by jury.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
This resolution is similar to Resolutions 10-11-06 and 10-14-06.

Reasons:

This resolution amends Code of Civil Procedure section 631 to provide for pre-dispute
contractual waiver of the right to trial by jury. This resolution should be disapproved because it
does not have sufficient safeguards to assure that waiver of the right to a jury trial is the clear
intent of each of the contracting parties.

The right to a trial by jury, as provided by section 16 of Article 1 of the California Constitution,
is an important right which “shall be preserved to the parties inviolate.” Pre-dispute contractual
arbitration clauses, which necessarily include a waiver of the right to trial by jury, are required
by statute to be in specific formats and of specified prominence in various consumer-related
contexts. Contrary to arbitration clauses, jury waiver clauses serve no recognized California
public policy. The court in the proponent’s cited authority, Trizec Properties, Inc. v. Superior
Court of Los Angeles County (1991) 229 Cal.App.3d 1616, found that to be valid and
enforceable, jury waiver clauses must be “clearly apparent,” unambiguous, and leave no room
for doubt as to the intention of the parties; and that the right to a trial by jury will not be taken
away from a party who unknowingly signs a document purporting to exact such a waiver.

Unlike Resolution 10-11-06, this resolution does not restrict its applicability to contracts between
merchants; and unlike Resolution 10-14-06, this resolution does not provide that the parties must
separately initial a jury waiver provision.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure § 631 to read as follows:

8631

(a) The right to a trial by jury as declared by Section 16 of Article I of the California
Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be
waived pursuant to subdivision (d).

(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or
judge. The total amount of the advance jury fees may not exceed one hundred fifty dollars ($
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150) for each party. The deposit shall be made at least 25 calendar days before the date
initially set for trial, except that in unlawful detainer actions the fees shall be deposited at
least five days before the date set for trial.

(c) The parties demanding a jury trial shall deposit with the clerk or judge, at the
beginning of the second and each succeeding day's session, a sum equal to that day's fees
and mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury
has not yet been selected and sworn. If more than one party has demanded a jury, the
respective amount to be paid daily by each party demanding a jury shall be determined by
stipulation of the parties or by order of the court.

(d) A party waives trial by jury in any of the following ways:

(1) By failing to appear at the trial.

(2) By written consent filed with the clerk or judge.

(3) By oral consent, in open court, entered in the minutes .

(4) By failing to announce that a jury is required, at the time the cause is first set for
trial, if it is set upon notice or stipulation, or within five days after notice of setting if it is set
without notice or stipulation.

(5) By failing to deposit with the clerk, or judge, advance jury fees as provided in
subdivision (b).

(6) By failing to deposit with the clerk or judge, at the beginning of the second and
each succeeding day's session, the sum provided in subdivision (c).

(7) By a written contract which forms a basis for the action, in which each party to
the contract expressly waives the right to trial by jury.

(e) The court may, in its discretion upon just terms, allow a trial by jury although
there may have been a waiver of a trial by jury.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Orange County Bar Association

STATEMENT OF REASONS

Existing Law: Existing law sets forth the ways in which a litigant can validly waive trial by jury.
This Resolution: This resolution adds Subsection (d)(7) to specify that parties to a written

contract can validly waive their right to trial by jury in the contract.

The Problem: Trizec Properties, Inc. v. Superior Court (1991) 229 Cal. App. 3d 1616, 1618-
1619, held that parties to a written contract could waive their right to a jury trial. In Grafton
Partners v. Superior Court (2005) 36 Cal. 4th 944, 956-961 (Cal. 2005), the Supreme Court
disapproved Trizec and left it to the Legislature to determine when and under what circumstances
jury trials could be waived. This ruling has placed in doubt jury waivers contained in thousands
of contracts, including many commercial leases. This resolution would resolve the concerns
raised by the court in Grafton Partners by specifying that a jury trial waiver in a written contract
is valid and enforceable.

IMPACT STATEMENT
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This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: G. Emmett Raitt, Jr., Raitt & Associates, 4199
campus Drive, suite 700, Irvine, CA 92612-4698, voice (949) 854-8380, fax (949) 854-4897, e-
mail geraitt@raittlaw.com.

RESPONSIBLE FLOOR DELEGATE: G. Emmett Raitt, Jr.
COUNTERARGUMENTS
BAR ASSOCIATION OF SAN FRANCISCO

We believe that the right to a jury trial remains a vital part of our justice system. We do not
believe that it is appropriate to allow pre-dispute contractual waivers in situations where there is
an inherent inequality in bargaining power. A waiver is an intentional relinquishment of a known
right. We do not believe that assent to a waiver of a fundamental constitutional right in an
agreement written by one party to a transaction and presented on a take it or leave it basis can be
properly said to be either actually intentional or made with the fully informed knowledge
required for such a serious decision. For these reasons we oppose this resolution and support
Resolution 10-11-06, which limits such waivers to business contexts where the parties can be
presumed to be on a more equal footing.

SAN DIEGO COUNTY BAR ASSOCIATION

The proposal does not strike a meaningful balance between the divergent concerns faced by
business entities negotiating commercial contracts, on one hand, and consumers presented with
form contracts on the other hand.

Under California Constitution Article I, Section 16, the right to a trial by jury is an inviolate
right. “Even those jurisdictions permitting predispute waiver of the right to jury trial do not
uncritically endorse unregulated freedom of contract; rather, they seek to protect the
constitutional right to jury trial with a number of safeguards not typical of commercial law,
including requirements that the party seeking to enforce the agreement bear the burden of
proving that the waiver clause was entered into knowingly and voluntarily, restrictions on the
types of contracts that may contain jury waivers, presumptions against a finding of voluntariness,
inquiries regarding the parties' representation by counsel as well as relative bargaining power and
sophistication, and consideration of font size and placement of the waiver clause within the
contract.” Grafton Partners , supra, 36 Cal 4™ 944, 965-66.
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RESOLUTION 10-13-06

DIGEST

Discovery: Form Interrogatories in Limited Civil Actions

Amends Code of Civil Procedure section 94 to exclude one set of form interrogatories from the
35 discovery items allowed in limited civil actions.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Code of Civil Procedure section 94 to exclude one set of form
interrogatories from the 35 discovery items allowed in limited civil actions. This resolution
should be approved in principle because it reduces costs and promotes judicial economy,
consistent with the purpose of a limited civil action.

Under current law, parties in limited civil actions are allowed only 35 written discovery requests,
which are defined to include interrogatories with no subparts. Accordingly, no party in a limited
civil action would be able to serve Judicial Council form interrogatories, which contain more
than 35 interrogatories when subparts are separately counted. Such a rule forces parties to use
special interrogatories only, which does not promote the purpose of a limited civil action. In
such an action, it makes sense to allow parties to serve one set of form interrogatories in addition
to 35 other written discovery requests, to expedite the litigation, reduce costs, and promote
judicial efficiency.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure 8 94 to read as follows:

1 894
2  Discovery is permitted only to the extent provided by this section and Section 95. This
3 discovery shall comply with the notice and format requirements of the particular method of
4  discovery, as provided in Title 4 (commencing with Section 2016.010) of Part 4. As to each
5 adverse party, a party may use the following forms of discovery:
6 (a) Any combination of 35 of the following:
7 (1) Interrogatories (with no subparts) under Chapter 13 (commencing with Section
8  2030.010) of Title 4 of Part 4, which shall not include form interrogatories authorized under
9  Code of Civil Procedure § 2033.710.
10 (2) Demands to produce documents or things under Chapter 14 (commencing with
11 Section 2031.010) of Title 4 of Part 4.
12 (3) Requests for admission (with no subparts) under Chapter 16 (commencing with
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13  Section 2033.010) of Title 4 of Part 4.

14 (b) One oral or written deposition under Chapter 9 (commencing with Section

15  2025.010), Chapter 10 (commencing with 2026.010), or Chapter 11 (commencing with

16  Section 2028.010) of Title 4 of Part 4. For purposes of this subdivision, a deposition of an
17  organization shall be treated as a single deposition even though more than one person may
18  be designated or required to testify pursuant to Section 2025.230.

19 (c) Any party may serve on any person a deposition subpoena duces tecum requiring
20  the person served to mail copies of documents, books or records to the party's counsel at a
21  specified address, along with an affidavit complying with Section 1561 of the Evidence

22 Code.

23 The party who issued the deposition subpoena shall mail a copy of the response to
24 any other party who tenders the reasonable cost of copying it.

25 (d) Physical and mental examinations under Chapter 13 (commencing with Section
26  2032.010) of Title 4 of Part 4.

27 (e) The identity of expert witnesses under Chapter 18 (commencing with Section
28  2034.010) of Title 4 of Part 4.

29 (f) One set of form interrogatories authorized under Code of Civil Procedure §

30 2033.710.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

Existing Law: Existing law permits no more than 35 “interrogatories”, demands to produce
documents and requests for admissions in limited civil actions.

This Resolution: This resolution clarifies that form interrogatories authorized under Code of
Civil Procedure § 2033.5 are not included within the limitation of 35 discovery devices permitted
in limited civil actions..

The Problem: Current law permits a total of 35 interrogatories, requests for admissions and
requests for production; however, it does not specifically state what is meant by
“interrogatories”, nor does it specify that form interrogatories under Code of Civil Procedure 8
2033.5 are not to be included as part of the “interrogatories” under Subsection (a)(1). This
Resolution clarifies that issue, and permits litigants to serve one set of form interrogatories in
addition to the discovery limited by Subsection (a).

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: G. Emmett Raitt, Jr., Raitt & Associates, 4199
campus Drive, suite 700, Irvine, CA 92612-4698, voice (949) 854-8380, fax (949) 854-4897, e-
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mail geraitt@raittlaw.com.

RESPONSIBLE FLOOR DELEGATE: G. Emmett Raitt, Jr.
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RESOLUTION 10-14-06

DIGEST

Jury Trial: Waiver by Contract

Amends Code of Civil Procedure section 631 to provide for pre-dispute contractual waiver of the
right to trial by jury.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
This resolution is similar to Resolutions 10-11-06 and 10-12-06.

Reasons:

This resolution amends Code of Civil Procedure section 631 to provide for pre-dispute
contractual waiver of the right to trial by jury. This resolution should be disapproved because it
does not have sufficient safeguards to assure that waiver of the right to a jury trial is the clear
intent of each of the contracting parties.

The right to a trial by jury, as provided by section 16 of Article 1 of the California Constitution,
is an important right which “shall be preserved to the parties inviolate.” Pre-dispute contractual
arbitration clauses, which necessarily include a waiver of the right to trial by jury, are required
by statute to be in specific formats and of specified prominence in various consumer-related
contexts. Contrary to arbitration clauses, jury waiver clauses serve no recognized California
public policy. The court in the proponent’s cited authority, Trizec Properties, Inc. v. Superior
Court of Los Angeles County (1991) 229 Cal.App.3d 1616, found that to be valid and
enforceable, jury waiver clauses must be “clearly apparent,” unambiguous, and leave no room
for doubt as to the intention of the parties; and that the right to a trial by jury will not be taken
away from a party who unknowingly signs a document purporting to exact such a waiver.

Unlike Resolution 10-11-06, this resolution does not restrict its applicability to contracts between
merchants; and unlike Resolution 10-12-06, this resolution does provide that the parties must
separately initial a jury waiver provision. This resolution’s requirement that the parties
separately initial the jury waiver provision is not, however, a sufficient safeguard.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Code of Civil Procedure § 631 to read as follows:

8631

() The right to a trial by jury as declared by Section 16 of Article | of the California
Constitution shall be preserved to the parties inviolate. In civil cases, a jury may only be
waived pursuant to subdivision (d).

(b) Each party demanding a jury trial shall deposit advance jury fees with the clerk or
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6 judge. The total amount of the advance jury fees may not exceed one hundred fifty dollars ($
7 150) for each party. The deposit shall be made at least 25 calendar days before the date

8 initially set for trial, except that in unlawful detainer actions the fees shall be deposited at

9 least five days before the date set for trial.

10 (c) The parties demanding a jury trial shall deposit with the clerk or judge, at the

11 beginning of the second and each succeeding day's session, a sum equal to that day's fees

12 and mileage of the jury, including the fees and mileage for the trial jury panel if the trial jury
13  has not yet been selected and sworn. If more than one party has demanded a jury, the

14  respective amount to be paid daily by each party demanding a jury shall be determined by
15  stipulation of the parties or by order of the court.

16 (d) A party waives trial by jury in any of the following ways:

17 (1) By failing to appear at the trial.

18 (2) By written consent filed with the clerk or judge.

19 (3) By oral consent, in open court, entered in the minutes .

20 (4) By failing to announce that a jury is required, at the time the cause is first set for

21  trial, if it is set upon notice or stipulation, or within five days after notice of setting if it is set
22 without notice or stipulation.

23 (5) By failing to deposit with the clerk, or judge, advance jury fees as provided in
24 subdivision (b).

25 (6) By failing to deposit with the clerk or judge, at the beginning of the second and
26  each succeeding day's session, the sum provided in subdivision (c).

27 (7) By a written contract which forms a basis for the action to be tried in which all

28  parties to the contract expressly waive the right to trial by jury by separately initialing that
29  portion of the contract providing for the waiver of trial by jury.

30 (e) The court may, in its discretion upon just terms, allow a trial by jury although
31 there may have been a waiver of a trial by jury.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS
Existing Law: Existing law sets forth the ways in which a litigant can validly waive trial by jury.
This Resolution: This resolution adds Subsection (d)(7) to specify that parties to a written

contract can validly waive their right to trial by jury in the contract, as long as the waiver
provision is separately initialed by the parties or their authorized agents.

The Problem: Trizec Properties, Inc. v. Superior Court (1991) 229 Cal. App. 3d 1616, 1618-
1619, held that parties to a written contract could waive their right to a jury trial. In Grafton
Partners v. Superior Court (2005) 36 Cal. 4th 944, 956-961 (Cal. 2005), the Supreme Court
disapproved Trizec and left it to the Legislature to determine when and under what circumstances
jury trials could be waived. This ruling has placed in doubt jury waivers contained in thousands
of contracts, including many commercial leases. This resolution would resolve the concerns
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raised by the court in Grafton Partners by specifying that a jury trial waiver in a written contract
is valid and enforceable. Although this Resolution would not validate jury waiver provisions in
existing contracts, it sets forth a mechanism so that contracts drafted in the future can comply
with the statute. In addition, it provides the extra safeguard of an initialed waiver, thereby
insuring that the waiver is knowing and understood.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: G. Emmett Raitt, Jr., Raitt & Associates, 4199

campus Drive, suite 700, Irvine, CA 92612-4698, voice (949) 854-8380, fax (949) 854-4897, e-
mail geraitt@raittlaw.com.

RESPONSIBLE FLOOR DELEGATE: G. Emmett Raitt, Jr.
COUNTERARGUMENTS
BAR ASSOCIATION OF SAN FRANCISCO

We believe that the right to a jury trial remains a vital part of our justice system. We do not
believe that it is appropriate to allow pre-dispute contractual waivers in situations where there is
an inherent inequality in bargaining power. A waiver is an intentional relinquishment of a known
right. We do not believe that assent to a waiver of a fundamental constitutional right in an
agreement written by one party to a transaction and presented on a take it or leave it basis can be
properly said to be either actually intentional or made with the fully informed knowledge
required for such a serious decision. We do not believe that the requirement of separate initialing
of the waiver clause cures our objections. For these reasons we oppose this resolution and
support Resolution 10-11-06, which limits such waivers to business contexts where the parties
can be presumed to be on a more equal footing.

SAN DIEGO COUNTY BAR ASSOCIATION

The proposal does not strike a meaningful balance between the divergent concerns faced by
business entities negotiating commercial contracts, on one hand, and consumers presented with
form contracts on the other hand.

Under California Constitution Article I, Section 16, the right to a trial by jury is an inviolate
right. “Even those jurisdictions permitting predispute waiver of the right to jury trial do not
uncritically endorse unregulated freedom of contract; rather, they seek to protect the
constitutional right to jury trial with a number of safeguards not typical of commercial law,
including requirements that the party seeking to enforce the agreement bear the burden of
proving that the waiver clause was entered into knowingly and voluntarily, restrictions on the
types of contracts that may contain jury waivers, presumptions against a finding of voluntariness,
inquiries regarding the parties' representation by counsel as well as relative bargaining power and
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sophistication, and consideration of font size and placement of the waiver clause within the
contract.” Grafton Partners, supra, 36 Cal 4" 944, 965-66.

Requiring the parties to initial the waiver provision does not ensure that a consumer would
understand the provision.
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RESOLUTION 11-01-06

DIGEST

Notary Public: Exemption of California Lawyers from Educational Requirements

Amends Government Code section 8201 to exempt California lawyers from the educational
requirements for notaries.

i?ESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 8201 to exempt California lawyers from the
educational requirements for notaries. This resolution should be disapproved because it carves
out the exception for California lawyers without establishing a legitimate need for an exception.

The resolution is based on the assumption that a State Bar member is “perfectly capable of
understanding his duties and functions as a notary public” without taking the initial required six-
hour course of study and the three-hour refresher course prior to reappointment. While this might
be true of many attorneys in California, there are certainly other groups, including paralegals,
which might also fall in this category. In addition, the responsibilities of California notary
publics is not a required subject for the California Bar Exam, and there is no reason to think that
most members of the bar ever studied this topic or read the code sections that govern it.

Removing the course requirement for California lawyers may result in an increase in the number
of notaries public available to Californians, if the current requirements are really a barrier to
entry, but proponents have not substantiated that there is a shortage. The resolution seems to
target the inconvenience of the exam, but it is an inconvenience that falls equally on all
applicants. A better solution might be to have the notary public course work qualify for CLE
credit.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code Section 8201 to read as follows:

§ 8201
As used in this chapter:

(a) Every person appointed as notary public shall meet all of the following
requirements:

(1) Be at the time of appointment a legal resident of this state, except as otherwise
provided in Section 8203.1.

(2) Be not less than 18 years of age.
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8 (3) For appointments made on or after January 1, 2005, have satisfactorily completed
9 asix-hour course of study approved by the Secretary of State pursuant to Section 8201.2
10  concerning functions and duties of a notary public. Members in good standing of the
11  California State Bar are exempt from this requirement.
12 (4) Have satisfactorily completed a written examination prescribed by the Secretary
13  of State to determine the fitness of the person to exercise the functions and duties of the
14  office of notary public. All questions shall be based on the law of this state as set forth in the
15  booklet of the laws of California relating to notaries public distributed by the Secretary of
16  State.
17 (b)(1) Commencing January 1, 2005, each applicant for notary public, unless
18  exempt, shall provide satisfactory proof that he or she had completed the course of study
19  required pursuant to paragraph (3) of subdivision (a) prior to approval of his or her
20  appointment as a notary public by the Secretary of State.
21 (2) Commencing January 1, 2005, an applicant for notary public who holds a
22 California notary public commission, and who has satisfactorily completed the six-hour
23 course of study required pursuant to paragraph (1) at least one time, shall provide
24 satisfactory proof when applying for reappointment as a notary public that he or she has
25  satisfactorily completed a three-hour refresher course of study prior to reappointment
26  asanotary public by the Secretary of State. Members in good standing of the California
27  State Bar are exempt from this requirement.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: Contra Costa County Bar Association

STATEMENT OF REASONS

Existing Law: As of January 1, 2005, all persons seeking to be a notary public in the State of

California must take a six-hour course concerning the functions and duties of a notary public. In
addition, there is a requirement that the applicant for a renewal of the notary commission
satisfactorily complete a 3-hour refresher course on the same material prior to reappointment.

This Resolution: Deletes the requirement that members in good standing of the State Bar of
California be required to take the original six-hour course or the refresher course in order to be
commissioned as a notary. As a member of the State Bar of California an applicant for a
commission as notary is perfectly capable of understanding his duties and functions as a notary
public without taking a six-hour course. In addition, the removal of this requirement should
increase the number of notaries available to notarize documents for the citizens of the State of
California.

The Problem: As currently enacted the education requirement to obtain a notary commission
discourages attorneys from obtaining this commission. In addition to the six-hour course an
attorney must take at least 3 hours out of his or her day in order to take the test which is required
by the statute. Most attorneys have a notary commission as a service to their clients and it does
not represent a significant source of revenue for them. To add these additional requirements will
discourage attorneys from obtaining a notary commission.
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IMPACT STATEMENT
This resolution does not affect any other laws.

AUTHOR AND/OR PERMANENT CONTACT: Joseph Starita, 736 Ferry Street, Martinez,
CA, 94553, voice (925) 939-6776, fax (925) 939-7900, email jstarita@aol.com

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENTS
ORANGE COUNTY BAR ASSOCIATION

The resolution seeks to grant members in good standing of the California State Bar with the
vocational training of an appointed notary public. The Orange County Bar Association opposes
this resolution. While members in good standing of the California State Bar are capable of doing
many things, we should not be so arrogant as to eschew training and education in those areas that
are avocations and not native to the practice of law.

SAN DIEGO COUNTY BAR ASSOCIATION

The duties of a Notary Public require a high level of attention to detail which is unique to that
office. It is essential that the public be assured that notary publics follow explicitly the
applicable laws governing the duties of a notary public. This can only be achieved by ensuring
that all have received the same level of training. The education which lawyers receive in law
school and as continuing legal education typically does not focus on the specific requirements
imposed upon notary publics. The importance of ensuring that there is a system of qualified
notary publics outweighs any minor inconvenience which may result from having to take the
course and exam.
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RESOLUTION 11-02-06

DIGEST

Trademark Law: Adoption of Updated Model Trademark Bill

Amends Business and Professions Code sections 14200-14342 to adopt the Model State
Trademark Bill.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 08-04-05.

Reasons:

This resolution amends California Business and Professions Code sections 14200-14342 to adopt
the Model State Trademark Bill. This resolution should be approved in principle because it
would replace California's outmoded trademark law with the current version of the Model State
Trademark Bill.

California's current state trademark law is based on the Model State Trademark Bill (MSTB)
promulgated by the International Trademark Association (INTA) in 1949. The California
trademark law has been amended periodically, in a piecemeal fashion, but it is now out of sync
with the current MSTB, which INTA approved in 1996. An almost identical resolution was
approved last year but then withdrawn to make minor revisions.

This resolution would bring California’s trademark law into conformity with many of the states
throughout the United States. It would result in a state trademark law for California that reflects
the analysis and consideration provided by INTA, the world's largest association of trademark
owners, attorneys and other legal professionals, in developing the current MSTB. In particular,
INTA reflects changes in the needs of intrastate and regional commerce while harmonizing state
trademark practices with recent changes in federal trademark law. (For example, the current
MSTB was changed in 1996 to harmonize with the Federal Trademark Dilution Act of 1995 (P.L.
# 104-98).) Thus the current MSTB protects against dilution, the weakening of a mark’s capacity
to identify and distinguish goods and services, in a manner consistent with the new federal law.

The resolution would result in increased consistency in trademark standards across state lines
and conform to federal and international trademark legal trends. This resolution would be
positive for both trademark holders and the consumers who rely on the enforceability of
trademark law to identify the source of goods and services. Seventeen states have already
enacted the current MSTB, and California will benefit from joining them and having access to
the larger body of judicial interpretation of the model law.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that California Business and
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Professions Code Sections 14200-14342 be deleted, and replaced with the current version of the
Model State Trademark Bill as follows:

O©Ooo~No ok wWwN -

(a) [Definitions]

(1) The term "trademark™ as used herein means any word, name, symbol, or device or any
combination thereof used by a person to identify and distinguish the goods of such person,
including a unique product, from those manufactured or sold by others, and to indicate the
source of the goods, even if that source is unknown.

(2) The term "service mark" as used herein means any word, name, symbol, or device or
any combination thereof used by a person, to identify and distinguish the services of one
person, including a unique service, from the services of others, and to indicate the source of
the services, even if that source is unknown. Titles, character names used by a person, and
other distinctive features of radio or television programs may be registered as service marks
notwithstanding that they, or the programs, may advertise the goods of the sponsor.

(3) The term "mark™ as used herein includes any trademark or service mark, entitled to
registration under this Act whether registered or not.

(4) The term "trade name" means any name used by a person to identify a business or
vocation of such person.

(5) The term "person" and any other word or term used to designate the applicant or other
party entitled to a benefit or privilege or rendered liable under the provisions of this Act
includes a juristic person as well as a natural person. The term "juristic person"” includes a
firm, partnership, corporation, union, association, or other organization capable of suing and
being sued in a court of law.

(6) The term "applicant” as used herein embraces the person filing an application for
registration of a mark under this Act, and the legal representatives, successors, or assigns of
such person.

(7) The term "registrant” as used herein embraces the person to whom the registration of a
mark under this Act is issued, and the legal representatives, successors, or assigns of such
person.

(8) The term "use" means the bona fide use of a mark in the ordinary course of trade, and
not made merely to reserve a right in a mark. For the purposes of this Act, a mark shall be
deemed to be in use

(a) on goods when it is placed in any manner on the goods or other containers or the
displays associated therewith or on the tags or labels affixed thereto, or if the nature of the
goods makes such placement impracticable, then on documents associated with the goods or
their sale, and the goods are sold or transported in commerce in this state, and

(b) on services when it is used or displayed in the sale or advertising of services and the
services are rendered in this state.

(9) A mark shall be deemed to be "abandoned" when either of the following occurs:

(a) when its use has been discontinued with intent not to resume such use; intent not to
resume may be inferred from circumstances; nonuse for two consecutive years shall
constitute prima facie evidence of abandonment; or

(b) when any course of conduct of the owner, including acts of omission as well as
commission, causes the mark to lose its significance as a mark.

(10) The term "Secretary" as used herein means the secretary of the state or the designee of
the secretary charged with the administration of this Act.
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(11) The term "dilution” as used herein means the lessening of the capacity of a famous
mark to identify and distinguish goods or services, regardless of the presence or absence of
(a) competition between the owner of the famous mark and other parties, or (b) likelihood of
confusion, mistake, or deception.

(12) The term “counterfeit” as used herein means a spurious trademark, service mark,
collective mark or certification mark that is identical with, or substantially indistinquishable
from, a registered mark which is used on or in connection with goods or services or any
labels or packaging or components.

(13) The term “comparative commercial advertising” as used herein means the use of a
competitor’s trademark in advertising to compare the relative qualities of the competitive
goods.

(b) [Registrability] A mark by which the goods or services of any applicant for registration
may be distinquished from the goods or services of others shall not be registered if it

(1) consists of or comprises immoral, deceptive or scandalous matter; or

(2) consists of or comprises matter which may disparage or falsely suggest a connection
with persons, living or dead, institutions, beliefs, or national symbols, or bring them into
contempt, or disrepute; or

(3) consists of or comprises the flag or coat of arms or other insignia of the United States, or
of any state or municipality, or of any foreign nation, or any simulation thereof; or

(4) consists of or comprises the name, signature or portrait identifying a particular living
individual, except by the individual's written consent; or

(5) consists of a mark which,

(a) when used on or in connection with the goods or services of the applicant, is merely
descriptive or deceptively misdescriptive of them; or

(b) when used on or in connection with the goods or services of the applicant is primarily
geographically descriptive or deceptively misdescriptive of them; or

(c)_is primarily merely a surname, provided, however, that nothing in this subsection (E)
shall prevent the registration of a mark used by the applicant which has become distinctive
of the applicant's goods or services. The Secretary may accept as evidence that the mark has
become distinctive, as used on or in connection with the applicant's goods or services, proof
of continuous use thereof as a mark by the applicant in this state for the five years before the
date on which the claim of distinctiveness is made; or

(6) consists of or comprises a mark which so resembles a mark registered in this state or a
mark or trade name previously used by another and not abandoned, as to be likely, when
used on or in connection with the goods or services of the applicant, to cause confusion or
mistake or to deceive.

(c) [Application for Registration] Subject to the limitations set forth in this Act, any person
who uses a mark may file in the office of the Secretary, in a manner complying with the
requirements of the Secretary, an application for registration of that mark setting forth, but
not limited to, the following information:

(1) the name and business address of the person applying for such registration; and, if a
corporation, the state of incorporation, or if a partnership, the state in which the partnership
is organized and the names of the general partners, as specified by the Secretary,

(2) the goods or services on or in connection with which the mark is used and the mode or
manner in which the mark is used on or in connection with such goods or services and the
class in which such goods or services fall,
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(3) the date when the mark was first used anywhere and the date when it was first used in
this state by the applicant or a predecessor in interest, and

(4) a statement that the applicant is the owner of the mark, that the mark is in use, and that,
to the knowledge of the person verifying the application, no other person has registered,
either federally or in this state, or has the right to use such mark either in the identical form
thereof or in such near resemblance thereto as to be likely, when applied to the goods or
services of such other person, to cause confusion, or to cause mistake, or to deceive.

The Secretary may also require a statement as to whether an application to register the mark,
or portions or a composite thereof, has been filed by the applicant or a predecessor in
interest in the United States Patent and Trademark Office; and, if so, the applicant shall
provide full particulars with respect thereto including the filing date and serial number of
each application, the status thereof and, if any application was finally refused registration or
has otherwise not resulted in a registration, the reasons therefore.

The Secretary may also require that a drawing of the mark, complying with such
requirements as the Secretary may specify, accompany the application.

The application shall be signed and verified (by oath, affirmation or declaration subject to
perjury laws) by the applicant or by a member of the firm or an officer of the corporation or
association applying.

The application shall be accompanied by three specimens showing the mark as actually used.

The application shall be accompanied by the application fee payable to the Secretary of state.

(d) _[Filing of Applications]

(1) Upon the filing of an application for registration and payment of the application fee, the
Secretary may cause the application to be examined for conformity with this Act.

(2) The applicant shall provide any additional pertinent information requested by the
Secretary including a description of a design mark and may make, or authorize the Secretary
to _make, such amendments to the application as may be reasonably requested by the
Secretary or deemed by applicant to be advisable to respond to any rejection or objection.

(3) The Secretary may require the applicant to disclaim an unregisterable component of a
mark otherwise registerable, and an applicant may voluntarily disclaim a component of a
mark sought to be registered. No disclaimer shall prejudice or affect the applicant's or
registrant's rights then existing or thereafter arising in the disclaimed matter, or the
applicant's or registrant's rights of registration on another application if the disclaimed
matter be or shall have become distinctive of the applicant's or registrant's goods or services.
(4) Amendments may be made by the Secretary upon the application submitted by the
applicant upon applicant's agreement; or a fresh application may be required to be submitted.

(5) If the applicant is found not to be entitled to registration, the Secretary shall advise the
applicant thereof and of the reasons therefor. The applicant shall have a reasonable period of
time specified by the Secretary in which to reply or to amend the application, in which event
the application shall then be reexamined. This procedure may be repeated until

(a) the Secretary finally refuses registration of the mark; or

(b) the applicant fails to reply or amend within the specified period, whereupon the
application shall be deemed to have been abandoned.

(6) If the Secretary finally refuses registration of the mark, the applicant may seek a writ of
mandamus to compel such registration. Such writ may be granted, but without costs to the
Secretary, on proof that all the statements in the application are true and that the mark is
otherwise entitled to registration.
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(7) In the instance of applications concurrently being processed by the Secretary seeking
registration of the same or confusingly similar marks for the same or related goods or
services, the Secretary shall grant priority to the applications in order of filing. If a prior-
filed application is granted a registration, the other application or applications shall then be
rejected. Any rejected applicant may bring an action for cancellation of the registration upon
grounds of prior or superior rights to the mark, in accordance with the provisions of Section
9 of this Act.

(e) [Certificate of Registration] Upon compliance by the applicant with the requirements of
this Act, the Secretary shall cause a certificate of registration to be issued and delivered to
the applicant. The certificate of registration shall be issued under the signature of the
Secretary and the seal of the state, and it shall show the name and business address and, if a
corporation, the state of incorporation, or if a partnership, the state in which the partnership
is organized and the names of the general partners, as specified by the Secretary, of the
person claiming ownership of the mark, the date claimed for the first use of the mark
anywhere and the date claimed for the first use of the mark in this state, the class of goods or
services and a description of the goods or services on or in connection with which the mark
is used, a reproduction of the mark, the registration date and the term of the registration.
Any certificate of registration issued by the Secretary under the provisions hereof or a copy
thereof duly certified by the Secretary shall be admissible in evidence as competent and
sufficient proof of the registration of such mark in any actions or judicial proceedings in any
court of this state.

(f) [Duration and Renewal] A registration of mark hereunder shall be effective for a term of
five years from the date of registration and, upon application filed within six months prior to
the expiration of such term, in a manner complying with the requirements of the Secretary,
the reqgistration may be renewed for a like term from the end of the expiring term. A renewal
fee, payable to the Secretary, shall accompany the application for renewal of the registration.
A registration may be renewed for successive periods of five years in like manner.

Any regqistration in force on the date on which this Act shall become effective shall continue
in full force and effect for the unexpired term thereof and may be renewed by filing an
application for renewal with the Secretary complying with the requirements of the Secretary
and paying the aforementioned renewal fee therefor within six months prior to the expiration
of the registration.

All applications for renewal under this Act, whether of registrations made under this Act or
of registrations effected under any prior act, shall include a verified statement that the mark
has been and is still in use and include a specimen showing actual use of the mark on or in
connection with the goods or services.

(a) [Assignments, Changes of Name and Other Instruments]

(1) Any mark and its registration hereunder shall be assignable with the good will of the
business in which the mark is used, or with that part of the good will of the business
connected with the use of and symbolized by the mark. Assignment shall be by instruments
in writing duly executed and may be recorded with the Secretary upon the payment of the
recording fee payable to the Secretary who, upon recording of the assignment, shall issue in
the name of the assignee a new certificate for the remainder of the term of the registration or
of the last renewal thereof. An assignment of any registration under this Act shall be void as
against_any subsequent purchaser for valuable consideration without notice, unless it is
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recorded with the Secretary within three months after the date thereof or prior to such
subsequent purchase.

(2) _Any reqistrant or applicant effecting a change of the name of the person to whom the
mark was issued or for whom an application was filed may record a certificate of change of
name of the registrant or applicant with the Secretary upon the payment of the recording fee.
The Secretary may issue in the name of the assignee a certificate of registration of an
assigned application. The Secretary may issue in the name of the assignee, a new certificate
or registration for the remainder of the term of the registration or last renewal thereof.

(3) Other instruments which relate to a mark registered or application pending pursuant to
this Act, such as, by way of example, licenses, security interests or mortgages, may be
recorded in the discretion of the Secretary, provided that such instrument is in writing and
duly executed.

(4) Acknowledgement shall be prima facie evidence of the execution of an assignment or
other instrument and, when recorded by the Secretary, the record shall be prima facie
evidence of execution.

(5) A photocopy of any instrument referred to in Sections A, B or C, above, shall be
accepted for recording if it is certified by any of the parties thereto, or their successors, to be
a true and correct copy of the original.

(h) [Records] The Secretary shall keep for public examination a record of all marks
registered or renewed under this Act, as well as a record of all documents recorded pursuant
to Section 7.

(i) [Cancellation] The Secretary shall cancel from the register, in whole or in part:

(1) any registration concerning which the Secretary shall receive a voluntary request for
cancellation thereof from the registrant or the assignee of record;

(2) _all registrations granted under this Act and not renewed in accordance with the
provisions hereof;

(3) any registration concerning which a court of competent jurisdiction shall find

(a) that the registered mark has been abandoned,

(b) that the registrant is not the owner of the mark,

(c) that the registration was granted improperly,

(d) that the registration was obtained fraudulently,

(e) that the mark is or has become the generic name for the goods or services, or a portion
thereof, for which it has been reqistered,

(f)_that the registered mark is so similar, as to be likely to cause confusion or mistake or to
deceive, to a mark registered by another person in the United States Patent and Trademark
Office prior to the date of the filing of the application for registration by the registrant
hereunder, and not abandoned; provided, however, that, should the registrant prove that the
registrant is the owner of a concurrent registration of a mark in the United States Patent and
Trademark Office covering an area including this state, the registration hereunder shall not
be cancelled for such area of the state, or

(4) when a court of competent jurisdiction shall order cancellation of a registration on any
ground.

(1) _[Classification] The Secretary shall by requlation establish a classification of goods and
services for convenience of administration of this Act, but not to limit or extend the
applicant's or registrant's rights, and a single application for registration of a mark may
include any or all goods upon which, or services with which, the mark is actually being used
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indicating the appropriate class or classes of goods or services. When a single application
includes goods or services which fall within multiple classes, the Secretary may require
payment of a fee for each class. To the extent practical, the classification of goods and
services should conform to the classification adopted by the United States Patent and
Trademark Office.

(k) [Fraudulent Registration] Any person who shall for himself or herself, or on behalf of
any other person, procure the filing or registration of any mark in the office of the Secretary
under the provisions hereof, by knowingly making any false or fraudulent representation or
declaration, orally or in writing, or by any other fraudulent means, shall be liable to pay all
damages sustained in consequence of such filing or registration, to be recovered by or on
behalf of the party injured thereby in any court of competent jurisdiction.

(D) [Infringement] Subject to Section (n) herein, any person shall be subject to a civil action
by the owner of the registered mark, and the remedies provided herein, should that person:
(1) use, without the consent of the registrant, any reproduction, counterfeit, copy, or
colorable imitation of a mark registered under this Act in connection with the sale,
distribution, offering for sale, or advertising of any goods or services on or in_connection
with which such use is likely to cause confusion or mistake or to deceive as to the source of
origin of such goods or services; or

(2) reproduce, counterfeit, copy or colorably imitate any such mark and apply such
reproduction, counterfeit, copy or colorable imitation to labels, signs, prints, packages,
wrappers, receptacles, or advertisements intended to be used upon or in connection with the
sale or other distribution in this state of such goods or services. The registrant shall not be
entitled under this paragraph to recover profits or damages unless the acts have been
committed with knowledge that the mark is intended to be used to cause confusion or
mistake or to deceive.

(3) Knowingly facilitate, enable, or otherwise assist a person to manufacture, use, distribute,
display, or sell any goods or services bearing any reproduction, counterfeit, copy, or
colorable imitation of a mark registered under this chapter, without the consent of the
registrant. Any action by a person is presumed to have been taken knowingly following
delivery to that person by personal delivery, courier, or certified mail return receipt
requested, of a written demand to cease and desist that is accompanied by all of the
following:

(A) A copy of the certificate of registration and of any claimed reproduction, counterfeit,
copy, or colorable imitation of the registered mark.

(B) A statement, made under penalty of perjury, by the owner of the registered mark, by an
officer of the corporation that owns the registered mark, or by legal counsel for the owner of
the registered mark, that includes all of the following:

(i)_The name or description of the infringer.

(i) The product or service and mark being or to be infringed.

(iii) The dates of the infringement.

(iv) _Any other reasonable information to assist the recipient to identify the infringer.

(4) The presumption created in paragraph (3) does not affect the trademark owner’s burden
of showing that there was a violation of the trademark law.

(5) Paragraph (3) is applicable to a landlord or property owner who provides, rents, leases,
or _licenses the use of real property where any goods or services bearing any reproduction,
counterfeit, copy, or colorable imitation of a mark registered pursuant to this chapter are
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sold, offered for sale, or advertised, where the landlord or property owner had control of the
property and knew, or had reason to know, of the infringing activity.

(b) Notwithstanding any other provision of this chapter, the remedies given to the owner of
the right infringed are limited as follows:

(1) If an infringer or violator is engaged solely in the business of printing the mark or
violating matter for others and establishes that he or she was an innocent infringer or
innocent violator, the owner of the right infringed is entitled only to an injunction against
future printing of the mark by the innocent infringer or innocent violator.

(2) If the infringement complained of is contained in, or is part of, paid advertising matter in
a_newspaper, magazine, or other similar periodical, or in an electronic communication as
defined in Title 18 U.S.C. Section 2510(12), the remedies of the owner of the right infringed
against the publisher or distributor of the newspaper, magazine, or other similar periodical or
electronic communication shall be confined to an injunction against the presentation of the
advertising matter in future issues of the newspapers, magazines, or other similar periodicals
or in further transmissions of the electronic communication. The limitation of this
subdivision shall apply only to innocent infringers and innocent violators.

(3) Injunctive relief is not available to the owner of the right infringed with respect to an
issue of a newspaper, magazine, or other similar periodical or electronic communication
containing infringing matter if restraining the dissemination of the infringing matter in any
particular issue of the periodical or in an electronic communication would delay the delivery
of the issue or transmission of the electronic communication after the reqular time for
delivery and the delay would be due to the method by which publication and distribution of
the periodical or transmission of the electronic communication is customarily conducted in
accordance with sound business practice, and not to any method or device adopted for the
evasion of this section or to prevent or delay the issuance of an injunction or restraining
order with respect to the infringing matter.

(c) _An innocent infringer or innocent violator is any person whose acts were committed
without knowledge that the mark was intended to be used to cause confusion, mistake, or to
deceive.

(6) Any person who uses or unlawfully infringes upon a mark registered under this chapter
or under Title 15 of the United States Code, other than in an otherwise noninfringing manner,
either on the person’s own goods or services or to describe the person’s own goods or
services, irrespective of whether the mark is used primarily as an ornament, decoration,
garnishment, or embellishment on or in products, merchandise, or goods, for the purpose of
enhancing the commercial value of, or selling or soliciting purchases of, products,
merchandise, goods, or services, without prior consent of the owner of the mark, shall be
subject to an injunction against that use by the owner of the mark. Nothing in this section
shall be construed to prohibit comparative commercial advertising.

(m)_[Injury to Business Reputation; Dilution] The owner of a mark which is famous in this
state shall be entitled, subject to the principles of equity and upon such terms as the court
seems reasonable, to an injunction against another person's commercial use of a mark or
trade name, if such use begins after the mark has become famous and causes dilution of the
distinctive quality of the mark, and to obtain such other relief as is provided in this section.
In determining whether a mark is distinctive and famous, a court may consider factors such
as, but not limited to:

(1) the degree of inherent or acquired distinctiveness of the mark in this state;
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(2) the duration and extent of use of the mark in connection with the goods and services
with which the mark is used;

(3) the duration and extent of advertising and publicity of the mark in this state;

(4) the geographical extent of the trading area in which the mark is used;

(5) the channels of trade for the goods or services with which the mark is used;

(6) the degree of recognition of the mark in the trading areas and channels of trade in this
state used by the mark's owner and the person against whom the injunction is sought;

(7) the nature and extent of use of the same or similar mark by third parties; and

(8) whether the mark is the subject of a state registration in this state, or a federal
registration under the Act of March 3, 1881, or under the Act of February 20, 1905, or on
the principal register.

In an action brought under this section, the owner of a famous mark shall be entitled only to
injunctive relief in this state, unless the person against whom the injunctive relief is sought
willfully intended to trade on the owner's reputation or to cause dilution of the famous mark.
If such willful intent is proven, the owner shall also be entitled to the remedies set forth in
this chapter, subject to the discretion of the court and the principles of equity. The following
shall not be actionable under this section:

(1) fair use of a famous mark by another person in comparative commercial advertising or
promotion to identify the competing goods or services of the owner of the famous mark.

(2) noncommercial use of the mark.

(3) all forms of news reporting and news commentary.

(n) [Remedies]

(1) Any owner of a mark registered under this chapter may proceed by suit to enjoin the
manufacture, use, display, or sale of any counterfeits thereof and any court of competent
jurisdiction may grant injunctions to restrain such manufacture, use, display, or sale as may
be deemed just and reasonable, and shall require the defendants to pay to the owner up to
three times their profits from, and up to three times all damages suffered by reason of, the
wrongful manufacture, use, display, or sale. If, in any action brought under this section, the
court determines that any goods in the possession of or services offered by a defendant bear
or consists of a counterfeit mark, the court shall order the destruction of any goods, labels,
packaging or any components bearing the counterfeit mark and all instrumentalities used in
the production of such counterfeit goods, including but not limited to any items, objects,
tools, machines or equipment or, after obliteration of the counterfeit mark, the court may
dispose of those materials by ordering their transfer to the State of California, a civil
claimant, an eleemosynary institution, or any appropriate private person other than the
person from whom the materials were obtained.

(2) The court, upon motion or ex parte application by a plaintiff in a suit to enjoin the
manufacture, use, display, or sale of counterfeits, may order seizure of any goods, labels,
packaging or any components bearing the counterfeit mark and all instrumentalities used in
the production of such counterfeit goods, including but not limited to any items, objects,
tools, machines or equipment from persons manufacturing, displaying for sale, or selling the
goods, upon a showing of good cause and a probability of success on the merits and upon
the posting of an undertaking pursuant to subdivision (5). If it appears from the ex parte
application that there is good reason for proceeding without notification to the defendant, the
court may, for good cause shown, waive the requirement of notice for the ex parte
proceeding. The order of seizure shall specifically set forth
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(a) the date or dates on which the seizure is ordered to take place, (b) a description of the
counterfeit goods to be seized, (c) the identity of the persons or class of persons to effect
seizure,

(d) a description of the location or locations at which seizure is to occur, and () a hearing
date not more than 10 court days after the last date on which seizure is ordered at which any
person from whom goods are seized may appear and seek release of the seized goods. Any
person from whom seizure is effected shall be served with the order at the time of seizure.
(3) Any person who causes seizure of goods which are not counterfeits shall be liable in an
amount equal to the following:

(a) Any damages proximately caused to any person having a financial interest in the seized
goods by the seizure of goods which are not counterfeit.

(b) Costs incurred in defending against seizure of noncounterfeit goods.

(c) _Upon a showing that the person causing the seizure to occur acted in bad faith, expenses,
including reasonable attorneys’ fees expended in defending against the seizure of any
noncounterfeit or noninfringing goods.

(d) Punitive damages, if warranted.

(4) A person entitled to recover may seek a recovery pursuant to subdivision (3) by cross-
claim or motion made in the trial court and served pursuant to Section 1011 of the Code of
Civil Procedure. A person seeking a recovery pursuant to this section may join any surety
on an undertaking posted pursuant to subdivision (2), and any judgment of liability shall
bind the person liable pursuant to subdivision (3) and the surety jointly and severally, but the
liability of the surety shall be limited to the amount of the undertaking.

(5) The court shall set the amount of the undertaking required by subdivision (2) in
accordance with the probable recovery of damages, costs, and expenses under subdivision
(3) if it were ultimately determined that the goods seized were not counterfeit.

(6) Any person entitled to recover under subdivision (3) may, within 30 days after the date
of seizure, object to the undertaking on the grounds that the surety or the amount of
undertaking is insufficient.

(7) _The motion or application filed pursuant to subdivision (2) shall include a statement
advising the person from whom the goods are seized that the undertaking has been filed;
informing him or her of his or her right to object to the undertaking on the grounds that the
surety or the amount of the undertaking is insufficient; and advising the person from whom
the goods are seized that such objection to the undertaking would be made within 30 days
after the date of seizure.

The enumeration of any right or remedy herein shall not affect a registrant's right to
prosecute under any penal law of this state.

(o) [Forum for Actions Regarding Registration; Service On Out of State Registrants]

(1) Actions to require cancellation of a mark registered pursuant to this Act or in mandamus
to compel registration of a mark pursuant to this Act shall be brought in the superior court.
In an action in mandamus, the proceeding shall be based solely upon the record before the
Secretary. In an action for cancellation, the Secretary shall not be made a party to the
proceeding but shall be notified of the filing of the complaint by the clerk of the court in
which it is filed and shall be given the right to intervene in the action.

(2) In any action brought against a non-resident registrant, service may be effected upon the
Secretary as agent for service of the registrant in accordance with the procedures established
for service upon non-resident corporations and business entities under sections 416.10 -
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416.40 of the California Code of Civil Procedure and sections 2011, 2110 - 2111, and 2114
of the California Corporations Code.

(p) __[Common Law Rights] Nothing herein shall adversely affect the rights or the
enforcement of rights in marks acquired in good faith at any time at common law.

(q) _[Fees] The Secretary shall by regulation prescribe the fees payable for the various
applications and recording fees and for related services. Unless specified by the Secretary,
the fees payable herein are not refundable.

(r) [Severability] If any provision hereof, or the application of such provision to any person
or circumstance is held invalid, the remainder of this Act shall not be affected thereby.

(s) [Time of Taking Effect - Repeal of Prior Acts; Intent of Act] This Act shall be in force
and take effect after its enactment but shall not affect any suit, proceeding or appeal then
pending. All acts relating to marks and parts of any other acts inconsistent herewith are
hereby repealed on the effective date of this Act, provided that as to any application, suit,
proceeding or appeal, and for that purpose only, pending at the time this Act takes effect
such repeal shall be deemed not to be effective until final determination of said pending
application, suit, proceeding or appeal.

The intent of this Act is to provide a system of state trademark registration and protection
substantially consistent with the federal system of trademark registration and protection
under the Trademark Act of 1946, as amended. To that end, the construction given the
federal Act should be examined as persuasive authority for interpreting and construing this
Act.

(Proposed new language underlined; language to be deleted stricken)

PROPONENT: ORANGE COUNTY BAR ASSOCIATION

STATEMENT OF REASONS

Existing Law: The existing California Trademark law, codified in California Business and

Professions Code, sections 14200-14340, was based on the Model State Trademark Bill
(“MSTB?”), first promulgated in 1949. The California statutes have subsequently been amended
several times, in a haphazard fashion. The MSTB has also been amended, but in a unified
fashion which reflects the input of many private and public organizations.

This Resolution: Would help bring California law into alignment with federal trademark law and
the 27 other states that have adopted the most recent version of the MSTB. This is essentially
the same resolution as No. 08-04-05 from 2005, which was approved by the Resolution
Committee. It was withdrawn at the Conference so that it could reflect some amendments
requested by additional intellectual property groups. This resolution incorporates those
amendments.

The Problem: The MSTB serves as the foundation for the trademark statutes in 49 states,
including California. It was drafted by the International Trademark Association (“INTA”), a
not-for-profit organization of over 4,500 trademark owners and professionals that supports and
fosters uniformity in state and international trademark statutes. The first version of the MSTB
was distributed in 1949, and it was amended in 1992 and 1996. As part of the revision process,
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INTA consulted with and incorporated suggestions made by the International Association of
Corporate Administrators and the National Association of Secretaries of State.

The Proposed Bill would adopt the most current version of the MSTB. The current version of the
MSTB has already been adopted in Alaska, Arizona, Arkansas, Connecticut, Hawaii, ldaho,
Illinois, lowa, Kansas, Minnesota, Mississippi, Missouri, Montana, Nebraska, New Jersey, New
Mexico, New York, North Carolina, Ohio, Pennsylvania, South Carolina, Tennessee, Utah,
Virginia, Washington, West Virginia, and Wyoming.

IMPACT STATEMENT
This proposed resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Catherine J. Holland, Knobbe, Martens, Olson
& Bear LLP, 2040 Main Street, 14" Floor, Irvine, CA 92614, Tel.: 949-760-0404,
cholland@kmob.com

RESPONSIBLE FLOOR DELEGATE: Catherine J. Holland
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RESOLUTION 12-01-06

DIGEST
Automobile Insurance: Minimum Liability
Amends Vehicle Code section 16056 to increase the minimum automobile insurance limits.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 6-14-03, which was approved.

Reasons:

This resolution amends Vehicle Code section 16056 to increase the minimum automobile
insurance limits. This resolution should be approved in principle because current minimal limits
are insufficient and outdated.

Since 1974, automobile insurance policy limits in California have remained the same. This
resolution would increase minimum automobile liability insurance coverage for property damage
from $5,000 to $20,000, for bodily injury or the death of one person from $15,000 to $50,000,
and for bodily injury or death of two or more persons from $30,000 to not less than $100,000.
These increased limits will improve the likelihood that those injured in auto accidents will be
made whole. Automobiles, automobile repair costs and the cost of medical care have
exponentially increased since these limits were established and the proposed increase would
assure that the general public is adequately protected from the harm inherent in automobile
accidents.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Vehicle Code Section 16056 to read as follows:

816056

(@) No policy or bond shall be effective under Section 16054 unless issued by an
insurance company or surety company admitted to do business in this state by the Insurance
Commissioner, except as provided in subdivision (b) of this section, nor unless the policy or
bond is subject, if the accident has resulted in bodily injury or death, to a limit, exclusive of

interest and costs, of not less than fifteen-thousand-doHars;{$15,000) seventy-five thousand

dollars ($75,000) because of bodily injury to or death of one person in any one accident and,

subject to that limit for one person, to a limit of not less than thirty-theusand-deHars($36,000)
one hundred fifty thousand dollars ($150,000) because of bodily injury to or death of two or

more persons in any one accident, and, if the accident has resulted in injury to, or destruction of

property, to a limit of not less than five-thousand-doHars{$5,000) twenty-five thousand dollars
($25,000) because of injury to or destruction of property of others in any one accident.
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(Proposed new language underlined; language to be deleted stricken)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: The minimum automobile liability insurance coverage amounts were set in 1974
and have not been adjusted since.

This Resolution: Would increase minimum liability insurance to amounts that more accurately
reflect the costs to those involved in motor vehicle accidents.

The Problem: The cost of automobiles and automobile repair has increased ten-fold and medical
costs have increased exponentially since this statute was enacted in 1974. The burden of
inadequate compensation in injury cases hurts the poor more than anyone else. This amendment
reflects a modest increase in coverage, and is long overdue.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
or amend the resolution.

IMPACT STATEMENT

This resolution will not affect any other statute, law or rule.

AUTHOR AND/OR PERMANENT CONTACT: David Michael Bigeleisen, 101 Howard St.,
Suite 310, San Francisco, CA 94105 (415) 957-1717, Fax (415) 957-1777

RESPONSIBLE FLOOR DELEGATE: David Michael Bigeleisen
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RESOLUTION 12-02-06

DIGEST

Automobile Liability Insurance: Inflation Adjustment

Amends Vehicle Code sections 16430 and 16435 to increase the minimum amounts of financial
responsibility required for vehicle owners and operators.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 6-14-03, which was approved.

Reasons:

This resolution amends Vehicle Code sections 16430 and 16435 to increase the minimum limits
of financial responsibility required for vehicle owners and operators.

This resolution should be approved in principle because minimum limits of financial
responsibility required to be demonstrated by vehicle owners and operators have remained the
same since 1967.

Although vehicle repair and medical care costs have increased since 1967, limits for proof of
financial responsibility for vehicle owners have not increased since then. This resolution would
increase those limits from $5,000 to $25,000 for property damage, from $15,000 to $75,000 for
bodily injury or death to one person, and from $75,000 to $150,000 for injury and death to two
or more persons. (These adjustments are similar to those proposed for vehicle for hire in
Resolution 12-03-06.) The current limits have remained in force, despite the fact that inflation in
California has increased nearly six times according to the Consumer Price Index for the Western
United States. Affordability issues remain a concern in light of the passage of the Financial
Responsibility Act (Proposition 213) in 2000 which was to enable an estimated 25% of
uninsured drivers the ability to obtain affordable, minimum limits insurance coverage. But the
current limits are too low given the increased costs associated with automobile accidents over the
last 29 years.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Vehicle Code sections 16430 and 16435 to read as follows:

§16430.

Proof of financial responsibility when required by this code means proof of financial
responsibility resulting from the ownership or operation of a motor vehicle and arising by
reason of personal injury to, or death of, any one person, of at least seventy-five thousand

dollars ($75,000) fifteen-theusand-deHars{($15;000), and, subject to the limit of seventy-five

thousand dollars ($75,000) fifteen-thousand-doHars{$15,000) for each person injured or
killed, of at least one hundred fifty thousand dollars $150,000) for the injury to, or the death
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8 of, two or more persons in any one accident, and for damages to property (in excess of seven
9  hundred fifty dollars ($750)), of at least twenty-five thousand dollars ($25,000) five
10  thousand-deHars{$5;000) resulting from any one accident. Proof of financial responsibility
11  may be given in any manner authorized in this chapter.
12
13 8§16435.
14 Proof of financial responsibility may be given by the deposit of one hundred seventy-five
15  thousand dollars ($175,000) thirty-five-thousand-doHars{$35:000), as provided in Section
16  16054.2. The department shall not accept a deposit where any judgment theretofore
17  obtained against that person as a result of damages arising from the operation of any motor
18  vehicle shall not have been paid in full.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Under current law, owners and operators of motor vehicles are required to
demonstrate financial responsibility. The principal method of demonstrating financial
responsibility is obtaining and having evidence of insurance in the minimum amounts provided
for in Vehicle Code section 16430. The minimum amounts provided for in that section and other
sections of the Vehicle Code, were enacted in 1967 (almost 40 years ago), and have remained
unchanged from the following amounts:

$15,000 for each person injured or killed
$30,000 for two or more persons injured or killed in one accident
$5,000 for damage to property (in excess of $750).

This Resolution: Seeks to modify Vehicle Code sections 16430 and 16435 in a manner that
would bring minimum amounts of insurance in line with the amounts originally enacted in 1967,
after giving effect to changes in purchasing power during the past 39 years, by increasing the
amounts to 5 times their current level (which after giving effect to the 5.8 fold increase in the
Consumer Price Index, would still reflect a decrease of more than 13% on a real value basis).

The Problem: Notwithstanding the statutory minimums for automobile insurance and the
existence of mandatory insurance requirements, as a result of inflation in the United States
economy, those minimums no longer provide a meaningful source of recovery for those injured
by the negligent acts of others while driving motor vehicles. Since the minimums were set,
almost 40 years ago, the Consumer Price Index for the Western United States has increased to
over 5.8 times its level in 1967, the median price of automobiles, and single family houses, and
the cost of medical care have increased by similar or far greater multiples. Nonetheless, the
amount of insurance coverage required as a minimum level of financial responsibility has not
been changed or increased to adjust to changes in the price level, which has resulted in the
effective amount of insurance required to demonstrate financial responsibility being reduced to
less than 20% of the amount originally enacted by the legislature. As a result, even if the
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minimums were adequate in 1967, they are woefully inadequate in 2006. On an inflation
adjusted basis, the financial responsibility amounts in place today are approximately the same as
the following amounts would have been in 1967 (when the current amounts were enacted):

$2,575 for each person injured or killed
$5,149 for two or more persons injured or killed in one accident
$858 for damage to property.

This resolution seeks to address that problem by restoring the levels of minimum insurance back
to their former 1967 amounts on a real dollar basis.

IMPACT STATEMENT

To fully implement the change set forth in this resolution, parallel changes would need to be
made to Vehicle Code sections 16377, 16450 and 16056. Additionally, while not the subject of
this resolution, policy review should be initiated for California’s Assigned Risk Plan, and Low-
Cost Automobile Insurance Program to assure that the insurance coverage and premium amounts
continue to satisfy the policy intent of that plan and program.

AUTHOR AND/OR PERMANENT CONTACT: Mark J. Pearl, Fredman Lieberman LLP, 1875
Century Park East, Suite 2200, Los Angeles, CA 90067 (310) 286-2035 mpearl@pklaw.net

RESPONSIBLE FLOOR DELEGATE: Mark J. Pearl
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RESOLUTION 12-03-06

DIGEST

Automobile Insurance: Inflation Adjustment For Vehicles For Hire

Amends Vehicle Code section 16500 to increase minimum limits for automobile liability
insurance for vehicles for hire.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to Resolution 6-14-03, which was approved.

Reasons:

This resolution amends Vehicle Code section 16500 to increase minimum limits for automobile
liability insurance for vehicles for hire. This resolution should be approved in principle because
minimum limits of automobile liability have remained the same since 1967.

This resolution seeks an increase in minimum automobile liability limits for vehicles for hire to
$25,000 for damage to vehicles, and $75,000 for personal injury damages per person, with a
maximum of $150,000 for all individuals injured in an accident. The current limits are $5,000
for property damage, $15,000 for bodily injury and $30,000 for bodily injury suffered by two or
more persons. The current limits were established in 1967 and have remained in force, despite
the fact that inflation in California has increased nearly six times, according to the Consumer
Price Index for the Western United States. Affordability issues remain a concern in light of the
passage of the Financial Responsibility Act (Proposition 213) in 2000 which was to enable an
estimated 25% of uninsured drivers the ability to obtain affordable, minimum limits insurance
coverage. But the current limits are too low given the increased costs associated with automobile
accidents over the last 29 years.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legislation be sponsored to
amend Vehicle Code section 16500 to read as follows:

§16500.

Every owner of a vehicle used in the transportation of passengers for hire, including
taxicabs, when the operation of the vehicle is not subject to regulation by the Public Utilities
Commission, shall maintain, whenever he or she may be engaged in conducting those
operations, proof of financial responsibility resulting from the ownership or operation of the
vehicle and arising by reason of personal injury to, or death of, any one person, of at least
seventy-five thousand dollars ($75,000) fifteen-thousand-deHars{$15;000), and, subject to
the limit of seventy-five thousand dollars ($75,000) fifteen-thousand-doHars{$15,000) for
each person injured or killed, of at least one hundred fifty thousand dollars $150,000) thirty

10 thousand-deHars{$36;000) for the injury to, or the death of, two or more persons in any one
11  accident, and for damages to property of at least twenty-five thousand dollars ($25,000) five

12 thousand-doHars{$5,000)-resulting from any one accident. Proof of financial responsibility
13 may be maintained by either:
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14 (a) Being insured under a motor vehicle liability policy against that liability.

15 (b) Obtaining a bond of the same kind, and containing the same provisions, as those
16  bonds specified in Section 16434.
17 (c) By depositing with the department one hundred seventy-five thousand dollars

18  ($175,000) thirty-five-thousand-delars{$35,;000), which amount shall be deposited in a

19  special deposit account with the Controller for the purpose of this section.

20 (d) Qualifying as a self-insurer under Section 16053.

21 The department shall return the deposit to the person entitled thereto when he or she
22 isno longer required to maintain proof of financial responsibility as required by this section
23 or upon his or her death.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS:

Existing Law: Under current law, owners and operators of motor vehicles for hire are required
to demonstrate financial responsibility. The principal method of demonstrating financial
responsibility for vehicles for hire is obtaining and having evidence of insurance in the minimum
amounts provided for in the California Vehicle Code Section 16500. The minimum amounts
provided for in that section and other sections of the Vehicle Code, were enacted in 1967 (almost
40 years ago), and have remained unchanged from the following amounts:

$15,000 for each person injured or killed
$30,000 for two or more persons injured or Killed in one accident
$5,000 for damage to property (in excess of $750).

This Resolution: Seeks to modify Vehicle Code Section 16500 in a manner that would bring
minimum amounts of insurance in line with the amounts originally enacted in 1967, after giving
effect to changes in purchasing power during the past 39 years, by increasing the amounts to 5
times their current level (which after giving effect to the 5.8 fold increase in the Consumer Price
Index, would still reflect a decrease of more than 13% on a real value basis). While an argument
can be made that vehicles for hire should be more heavily insured than vehicles not so utilized, in
an effort to maintain the apparent intent of the legislature in 1967, this resolution retains the
equality in required insurance amounts.

The Problem: Notwithstanding the statutory minimums for automobile insurance and the
existence of mandatory insurance requirements, as a result of inflation in the United States
economy, those minimums no longer provide a meaningful source of recovery for those injured
by the negligent acts of others while driving motor vehicles. Since the minimums were set,
almost 40 years ago, the Consumer Price Index for the Western United States has increased to
over 5.8 times its level in 1967, the median price of automobiles, and single family houses, and
the cost of medical care have increased by similar or far greater multiples. Nonetheless, the
amount of insurance coverage required as a minimum level of financial responsibility has not
been changed or increased to adjust to changes in the price level, which has resulted in the
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effective amount of insurance required to demonstrate financial responsibility being reduced to
less than 20% of the amount originally enacted by the legislature. As a result, even if the
minimums were adequate in 1967, they are woefully inadequate in 2006. On an inflation
adjusted basis, the financial responsibility amounts in place today are approximately the same as
the following amounts would have been in 1967 (when the current amounts were enacted):

$2,575 for each person injured or killed
$5,149 for two or more persons injured or killed in one accident
$858 for damage to property.

This resolution seeks to address that problem by restoring the levels of minimum insurance back
to their former 1967 amounts on a real dollar basis.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT:

Mark J. Pearl, Fredman Lieberman LLP, 1875 Century Park East, Suite 2200, Los Angeles, CA
90067 (310) 286-2035 mpearl@pklaw.net

RESPONSIBLE FLOOR DELEGATE: Mark J. Pearl
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RESOLUTION 12-04-06

DIGEST

Health Insurance: Universal Health Insurance

Recommends that CDCBA support SB840 (Kuehl), to establish a California Health Insurance
System for all residents.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution recommends that CDCBA support SB 840 (Kuehl) to establish a California
Health Insurance System for all residents. This resolution should be approved in principle
because universal health care for Californians is good public policy and economic research
concludes that a universal health care system would be a financial benefit, not a financial drain,
for the State.

The Bill would add Division 112, commencing with 8140000, to the California Health and
Safety Code, relating to health care coverage. Currently, half of the personal bankruptcies in the
United States are the result of uninsured medical expenses. Universal health care would lessen
the incredible burden on the State as well as relieve costs of bankruptcy litigation on
businesses/creditors and, by extension, consumers who absorb the costs associated with
bankruptcy losses.

The bill has passed through the Senate, and has been referred to the Assembly Rules Committee.
There is sufficient economic research to justify the claim that a single payer health insurance
system, as proposed in the resolution, would provide substantial benefits to the residents of
California at no cost to the State while providing savings to California consumers, businesses
and state and local governments.

The Resolutions Committee approves this resolution based on the status of the pending
legislation as of June, 2006, and requests the author provide copies of SB 840 for examination at
the time of the meeting of the Conference.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
Senate Bill 840 be supported to add Division 112 to the California Health and Safety Code.

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS
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Existing Law: There is no system of universal health care coverage for California residents.
Various programs provide health care services to persons who have limited incomes. Existing
law provides for the regulation of health care service plans and of health insurers.

This Resolution: Would establish a California Health Insurance System to be administered by
the newly created California Health Insurance Agency under the control of an elected Health
Insurance Commissioner. All California residents would be eligible for specified health care
benefits under the California Health Insurance System, which would, on a single-payer basis,
negotiate for or set fees for health care services and pay claims. The health care system would be
operational within 2 years of enactment. The act would require the commissioner to seek all
necessary waivers, exemptions, agreements, or legislation to allow various existing federal, state,
and local health care payments to be paid to the California Health Insurance System, which
would then assume responsibility for all benefits and services previously paid for with those
funds. The bill has passed the Senate and is pending in the Assembly.

The Problem: More than six million Californians lacked health insurance coverage in 2004;
more than 10 million Californians have no coverage for prescription drugs and the number of
uninsured Californians is rising. Health care spending has been growing uncontrollably. Linkage
of health insurance to employment adversely affects employer-employee relations, job growth,
mobility, the competitiveness of products produced in California, and business investment. Half
of the personal bankruptcies in the United States are the result of uninsured medical expenses.
Severe health access disparities exist by region, ethnicity, income, and gender. More than 80
percent of all Medi-Cal and uninsured patient visits to emergency facilities are for conditions
that could have been treated in a non-emergency setting. Health care providers and consumers
express significant dissatisfaction with the current health care systems. Uncompensated hospital
care totaled over $1 billion in 2000. The burden for providing uncompensated care falls
disproportionately on 12 percent of the hospitals in California. Increasing numbers of patients
and a decline in the number of emergency rooms have made multiple hour waits for emergency
care the norm, and ambulance diversion is increasingly common. These developments pose
significant dangers for both insured and uninsured Californians.

Two recent studies by Lewin Inc., indicate that under a single payer health insurance system,
California could afford to cover all California residents at no new cost to the state while
providing savings to California consumers, businesses, and state and local governments.
According to these and other studies, by simplifying administration, achieving bulk purchase
discounts on pharmaceuticals, and reducing the use of emergency facilities for primary care,
improvements in care quality, California could afford to provide billions of dollars for direct
health care and improved quality and access.

Senate Bill 840 can be found at http://www.leginfo.ca.qov/pub/bill/sen/sb 0801-
0850/sb 840 bill 20050712 amended asm.pdf.

In accordance with CDCBA rules, BASF timely offers this resolution for consideration.
Consistent with traditional CDCBA practice, the Proponent reserves the right to timely withdraw
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or amend the resolution.

IMPACT STATEMENT

This resolution will not affect any other statute, law or rule.

AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, One Embarcadero Center,
Suite 500, San Francisco, CA 94111; 415-773.2832; fax: 510.525.5517; e-mail:
phf@phfabian.com

RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian
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RESOLUTION ELF-01-2006

Legal Services: Protection of Client Privileges and Effective Representation of the Poor.

TEXT OF RESOLUTION

RESOLVED that the Conference of the Delegates of California Bar Associations calls upon
California’s Senators and Congressional Delegation to (1) ask the House Subcommittee on
Commercial and Administrative Law (of the House Committee on the Judiciary) and the Board
of Directors of the Legal Services Corporation (“LSC”) to reject the September 14, 2006 LSC
Office of Inspector General (“OIG”) Report as inappropriately critical of the work and central
mission of California Rural Legal Assistance (“CRLA”) and as demanding conduct inconsistent
with CRLA's ethical and legal duties to protect its clients’ rights and confidences .

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: Authorizes the Legal Services Corporation to grant about $308 million annually to
worthy programs which serve the critical legal needs of persons of limited means, subject to
regulatory rules and restrictions.

This Resolution: Defends the key purposes of that much needed appropriation by supporting

California Rural Legal Assistance’s continued protection of its clients’ legal rights, remedies and
privileges.

The Problem: Over 80% of the legal needs of Americans with limited means remains unmet,
despite the efforts of the individual lawyers and the organized bar. Those legal needs are varied,
and must be met by a wide variety of programs. Some of those programs are funded in part by
the Legal Services. Grants of LSC funds carry certain restrictions upon the grantee's activities,
and subject it to audit by the LSC Inspector General (OIG)

California Rural Legal Assistance (“CRLA”) is an LSC-funded program which, for decades, has
represented the neediest residents of rural California, including but not limited to central valley
farmworkers. One of the State Bar of California’s major pro bono publico awards is named after
former CRLA Executive Director Ralph Abascal. While CRLA represents individual poor
people, its efforts impact broader issues such as housing, poverty, civil rights, employment rights
and illegal discrimination. Effective legal advocacy on behalf of an individual often has a broad
impact on the law.

On Thursday, September 14, 2006, the OIG issued a report that threatens the $6 million annual
LSC funding of CRLA because of CRLA’s proper representation of its clients. The report
criticizes CRLA for giving priority to work which impacts the rights of California’s minorities
and poor, and for advocacy that impacts critical issues such as employment, education and
housing rights. The OIG's report suggests that CRLA is not materially in compliance with LSC
rules because it places such “impact litigation” among its various policy and budgetary priorities
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in conjunction with efforts that redress individual needs one client at a time. The report can be
found at http://www.oig.lsc.gov/reports/0603/crla0603.pdf.

The OIG has demanded, in addition to a large volume of other documents and data, CRLA’s
production of a detailed mass of identifying information (including the name, address, telephone
number, spouse’s name, adverse party name and legal problem) of every one of the nearly
40,000 clients CRLA had served in any of its 22 offices over the past 3 years. Many legal aid
clients consult organizations like CRLA in confidence because they fear retaliation. Many of the
clients’ identities the OIG has demanded are protected by the attorney-client privilege as defined
by federal law, and by the privileges and rights of privacy and confidentiality codified in Cal.
Bus. & Prof. Code 6068(e) and California Rule of Professional Conduct Rule 3-100.
Additionally, providing that data would require thousands of CRLA attorney and staff hours,
consuming large amounts of its scarce resources needed to provide legal services to the poor.

The OIG report is antithetical to both CRLA’s effective client representation, and the rights and
privileges of CRLA’s clients.

IMPACT STATEMENT: This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Patrick H. Fabian, Law Office of Patrick H.
Fabian, 101 Howard St., Ste 310, San Francisco, CA 94105, Telephone: (415) 543.5443,
Facsimile: (510) 525.5517, phf@phfabian.com

RESPONSIBLE FLOOR DELEGATE: Patrick H. Fabian
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RESOLUTION ELF-02-2006

Opposition to Proposed Mandatory Insurance Disclosure Rules

RESOLVED, that the Conference of Delegates of California Bar Associations urges the Board of
Governors of the State Bar of California not to adopt proposed Rule 3-410 of the Rules of
Professional Conduct, which would mandate the disclosure, by a lawyer to the lawyer’s client,
the fact that the lawyer is not covered by lawyers’ professional liability insurance.*

FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations urges
the Board of Governors of the State Bar of California not to recommend to the California
Judicial Council that it adopt proposed Rule 950.6 of the California Rules of Court, which would
mandate that an active member of the State Bar of California certify to the State Bar whether the
member represents clients and, unless the member is employed as a government lawyer or as in-
house counsel to the exclusion of all other clients, whether or not the member is covered by
lawyers’ professional liability insurance.?

FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations urges
the Board of Governors of the State Bar of California not to recommend to the California
Judicial Council that it adopt the proposed amendment to Rule 950.5 of the California Rules of
Court,swhich would mandate public disclosure of the information certified under proposed Rules
950.6.

FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations urges
the California Judicial Council not to adopt the proposed amendment to Rule 950.5 and proposed
Rule 950.6, of the California Rules of Court.

FURTHER RESOLVED, that the Conference of Delegates of California Bar Associations urges
the State Bar of California to determine why over 18% of the active members of the State Bar in
private practice do not maintain lawyers’ professional liability insurance coverage; to evaluate
whether the establishment of a captive lawyers’ professional liability insurance carrier would
achieve coverage of all active members in private practice; and, if so, to propose the enactment
of appropriate legislation.

Proponent: Beverly Hills Bar Association
STATEMENT OF REASONS:
Existing Law: There currently is no requirement that an active member of the State Bar maintain

lawyer’s professional liability insurance (“LPL”) coverage or that he or she disclose to anyone
whether or not he or she maintains LPL coverage.

1. The language of the proposed rule is included as an attachment to the Report of the Insurance
Disclosure Task Force (June 2, 2006), a link to which is posted on the CDCBA web site, and which can
be downloaded from the State Bar web site at the URL http://calbar.ca.qgov/calbar/pdfs/public-
comment/2006/Insurance-DisclosureAgenda.pdf.

2. Ibid.

3. Ibid.
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This Resolution: Consistent with the position taken by the Conference of Delegates of the State
Bar in 1993, this resolution urges the State Bar and the Judicial Council not to adopt the
proposed rules. Instead of the proposed rules, this resolution urges the State Bar to determine
why active members of the State Bar in private practice do not maintain LPL coverage; to
evaluate whether the establishment of a captive LPL carrier would achieve coverage of all active
members in private practice; and, if so, to propose the enactment of appropriate legislation.

The Problem: Setting a precedent for the regulated professions, the proposed rules will require a
lawyer in private practice to publicly disclose to the State Bar, and to disclose to every client,
whether or not he or she is covered by malpractice insurance — and to keep those disclosures
current. While offered as a “consumer information” proposal, the indirect effect of the proposed
rules will be to force uncovered lawyers to obtain and maintain malpractice insurance, while
directly imposing a substantial notification burden — both immediate and ongoing — on all
lawyers in private practice.

The most important obligation lawyers owe their clients is honesty. The proposed mandatory
disclosure of the mere existence or non-existence of malpractice coverage is antithetical to the
fundamental fiduciary duty of honesty. The proposed mandatory disclosures fail to explain the
intricacies of insurance coverage, and “public education” groups will not solve the problems
created by the current proposal. Further, the proposed mandatory disclosures may create a false
sense of security that will engender a host of unintended consequences.”

Disciplinary rules should not be imposed on us as “chicken soup.” With no showing of
compelling need for regulation, the proposal should be rejected.

IMPACT STATEMENT:
This resolution will not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: J. Anthony Vittal, The Vittal Law Firm, 1900
Avenue of the Stars, Suite 2500, Los Angeles, California 90067-4506. Telephone: (310) 339-
2520; eFax: (603) 484-5374; tony.vittal@abanet.org. Diane L. Karpman, Karpman &
Associates, 9200 Sunset Boulevard, Penthouse 7, Los Angeles, California 90069-3502.
Telephone: (310) 887-3900; Fax: (310) 887-3901; karpethics@aol.com.

4. In addition, the proposal applies without exception to every member who is representing
clients, wherever the member may be located, without regard to where the client may be located. Thus,
the proposal applies to the 18.3% of the State Bar membership who practice outside California and may
be subject to different and/or inconsistent obligations in their “home” jurisdictions.

5. Given the principle in fiduciary duty law that any disclosure, if made, must be sufficiently
complete as not to be misleading, a requirement that a lawyer disclose to a prospective or continuing
client the “absence” of LPL insurance, if there is no coverage for any part of the lawyer’s engagement,
despite the existence of an LPL policy otherwise covering the lawyer, arguably requires the lawyer to
disclose that fact as well, with a discussion of the reasons for the exclusion (which may be beyond the
particular lawyer’s competence, thus arguably necessitating the engagement of coverage counsel for the
purpose of making the disclosure). Those are unnecessary and unwarranted burdens to impose on any
lawyer.
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RESPONSIBLE FLOOR DELEGATES: J. Anthony Vittal and Diane L. Karpman
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RESOLUTION ELF-03-2006

Recommendations of the California Commission on the Fair Administration of Justice to Prevent
Wrongful Convictions: Mistaken Eyewitness Identifications and False Confessions

TEXT OF RESOLUTION

RESOLVED that the Conference of the Delegates of California Bar Associations urges the
California Senate and Assembly to pass again at the next legislative session both S.B. 1544
(relating to improved methods and procedures for the conducting eyewitness identifications) and
S.B. 171 (relating to the electronic recording of custodial interrogations to minimize the risks of
false confessions), or similar legislation to be reintroduced at the recommendation of the
California Commission on the Fair Administration of Justice, and

RESOLVED FURTHER that the Conference of Delegates of California Bar Associations further
urges the Governor to sign such reform measures into law.

PROPONENTS: Charles A. Bird, James J. Brosnahan, Patrick H. Fabian, James P. Fox,
Virginia George, Jeffrey B. Hayden, Alexander L. Landon, Frank Z. Leidman, Stephen F.
Rohde, Matthew St. George, Jon B. Streeter, Gerald F. Uelmen, John Van De Kamp

STATEMENT OF REASONS

Existing Law: The California Commission on the Fair Administration of Justice
(“Commission” or “CCFAJ”) was established by California State Senate Resolution No. 44 “to
study and review the administration of criminal justice in California, determine the extent to
which that process has failed in the past,” examine safeguards and improvements, and
recommend proposals to ensure that the administration of criminal justice in California is just,
fair and accurate. The Senate Resolution noted that study and review in other states has resulted
in recommendations for reforms in order to avoid wrongful convictions and executions, and that
California has not engaged in any such review of the state’s criminal justice system.

The Commission began by reviewing the studies and reviews of wrongful convictions
conducted in other states, and identifying the causal factors that most frequently recur in cases
where the wrongfully convicted have been exonerated. The Commission has conducted hearings
and identified causal factors in California, including misidentification by eyewitnesses and false
confessions. In April 2006, the Commission released its report and recommendations regarding
eyewitness identification procedures. In July 2006, the Commission released its report and
recommendations regarding false confessions.

S.B. 1544, passed by the State Assembly and then the Senate on August 31, 2006,
regarding eyewitness identification procedures and lineups, states that “[e]xisting law does not
regulate how law enforcement officials prepare or conduct eyewitness photo or live lineup
identifications,” and therefore “declares legislative intent that law enforcement officials study
and consider adoption of policies and procedures regulating eyewitness lineup identifications so
as to ensure a decrease in the number of misidentifications.” S.B. 1544 would enact Penal Code
section 686.3 to require the Department of Justice and the Commission on Peace Officer
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Standards and Training (“POST Commission”) to develop guidelines in consultation with local
law enforcement agencies, prosecutors, defense attorneys, and other legal experts to ensure the
reliability of eyewitness photo and live identifications. Specific recommendations recommended
by the CCFAJ, which the Department of Justice and the POST Commission might consider,
include the use of “double blind” procedures in which the officer conducting the lineup or photo
display in not aware of the identity of the suspect. The guidelines to be developed regarding the
collection and handling of eyewitness evidence would be adopted by all law enforcement
agencies by December 31, 2007 and the guidelines would be “consistent with the reliable
evidence supporting best practices, including consideration of the recommendations of the
California Commission on the Fair Administration of Justice.” The CCFAJ report and
recommendations of April 13, 2006 specified twelve recommendations for the “best practices”
embodied in the legislation. S.B. 1544 would also add Evidence Code section 806 to allow
expert testimony regarding the reliability of eyewitness identifications. [Link to S.B. 1544:
http://www.leginfo.ca.gov/cqi-
bin/postquery?bill_number=sb_1544&sess=CUR&house=B&author=migden ]

S.B. 171, also passed by the State Assembly and then the Senate on August 31, 2006,
would mandate the electronic recording of all custodial interrogations relating to violent felonies
by all police agencies in California. As noted in S.B. 171, “[e]xisting law provides that under
specified conditions the statements of witnesses, victims, or perpetrators of specified crimes may
be recorded and preserved by means of videotape. S.B. 171 expresses the intent of the
Legislature “to require the creation of an electronic record of an entire custodial interrogation in
order to eliminate disputes in court as to what actually occurred during the interrogation, thereby
improving prosecution of the guilty while affording protection to the innocent.” S.B. 171 would
add Penal Code section 859.5 to mandate the electronic recording in their entirety of custodial
interrogations of suspects in homicide and violent felony cases, with exceptions provided for
persons who do not want such electronic recordings and for cases where officers can
demonstrate by a preponderance of evidence was not feasible for reasons including lack of
timely access to electronic recording equipment, the malfunction of equipment, or the fact that
the interrogation occurred at a place other than a police or sheriff’s station, a correctional facility
or other similar law enforcement facility. S.B. 171 provides that the failure to make an
electronic recording of a custodial interrogation as required will result in the jury being
instructed to view the statements of the accused allegedly made in that custodial interrogation
“with caution.” [Link to S.B. 171:
http://www.leginfo.ca.gov/cqi-
bin/postquery?bill_number=sb_171&sess=CUR&house=B&author=alquist ]

This Resolution: Recognizes that the California Commission on the Fair Administration of
Justice is composed of prosecutors, defense lawyers, police representatives, a crime victim
advocate and a judge, yet it has achieved near unanimity in the recommendations it has made
thus far. Further, this Resolution recognizes that a consensus was achieved in the criminal
justice community in support of the recommendations and the legislation written to implement
those recommendations, with traditional opponents in the criminal justice system, including the
California District Attorneys Association, on the one hand, and the California Public Defenders
Association and the California Attorneys for Criminal Justice, on the other hand, supporting both
bills. As former California Attorney General and Commission Chair John Van de Kamp noted,
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as to the vote in the Legislature, “[w]e are gratified by the strong legislative support for our
recommendations, and are optimistic that the Governor will sign both of these measures, since
they are broadly supported by all segments of the criminal justice system.” This Resolution
would urge the Governor, who vetoed both the bills, to reconsider and sign such measures into
law.

The Problem: Recent technological advances in forensic DNA techniques have revealed
wrongful criminal convictions and resulted in exonerations of defendants who, though innocent,
were convicted. In 1989 through 2003 alone, 340 cases of wrongful convictions were identified
in one published study considered by the Commission. Sixty percent of these 340 wrongful
convictions involved murder convictions, and thirty-six percent involved convictions for rape or
sexual assault. We do not know whether wrongful convictions are much more common than
realized throughout the criminal justice system, but we do know that as causes for wrongful
convictions are identified, we must address them. This is a truth recognized by the California
Senate in creating the California Commission on the Fair Administration of Justice, and by the
Commission itself which has adopted a method of making interim recommendations as it
considers the various causes for wrongful convictions, and is therefore well underway in
bringing to light the causes of wrongful convictions and solutions.

The work of the California Commission on the Fair Administration of Justice is
substantive and constructive, with specific recommendations made thus far to remedy two
sources of wrongful convictions it has identified: misidentifications due to eyewitness
identification procedures; and false confessions. Other issues which the Commission will
examine in the coming year include jailhouse informant testimony, problems with forensic
evidence known commonly as “junk science,” prosecutorial misconduct, defense lawyer
incompetence, and the administration of the death penalty.

The California lawyers who are the proponents of this Emergency Late Filed Resolution
are submitting it to highlight the importance of the work being done by the Commission to repair
a broken California criminal justice system, and the need for the Commission’s work to be
successful. The delegates on the floor of the Conference of Delegates of California Bar
Associations, who, in turn, will consider this ELF, will be lawyers who are joining, prosecutors
and defense counsel alike, criminal justice system attorneys and civil litigators alike, even
“court” lawyers and “office” lawyers alike, to insist that the recommendations of the California
Commission on the Fair Administration of Justice be enacted into legislation and, once passed,
signed into law. The problem of wrongful convictions deserves the expertise that California
lawyers bring to this arena. The willingness of traditional opponents to join together to support
by consensus the suggested, and obviously needed, reforms, can not be ignored. The people of
California are watching and California lawyers are acting admirably.

The Legislature is not stalemated. Both the Senate and Assembly have acted. We urge
the Legislature to act again, when the recently vetoed bills are reintroduced at the next session.
We urge the Governor to reconsider and, when the Legislature acts again , to sign the bills into
law and implement the recommendations by the Commission.

The proponents of this Emergency Late Filed Resolution 03-2006 span the political
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spectrum and represent all of the State of California, from Northern California to the Valley to
Southern California. This is not special interest legislation. The California criminal justice
system is hugely important to all California lawyers. The California the criminal justice system
is being examined carefully by the California Commission for the Fair Administration of Justice,
and the time for reform is now.

IMPACT STATEMENT:  The enactment of S.B. 1544 would create a new Penal Code
section 686.3 and a new Evidence Code section 806. The enactment of S.B. 171 would add a
new Penal Code section 859.5. S.B. 1544 would require local law enforcement agencies to adopt
new guidelines regarding eyewitness identifications and California Constitutional provisions
would require reimbursements by the state for state-mandated local programs. S.B. 171would
similarly require local law enforcement agencies to adopt new methods for electronically
recording custodial interrogations and California Constitutional provisions would require
reimbursements by the state for such state-mandated local programs.

AUTHOR AND/OR PERMANENT CONTACT: Frank Z. Leidman, Law Offices of Frank Z.
Leidman, 473 Jackson Street, Third Floor, San Francisco, CA 94111, Cellular Telephone: (415)
308-1590; Email: Frank@LeidmanLaw.com

RESPONSIBLE FLOOR DELEGATE: Frank Z. Leidman
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RESOLUTION ELF-04-2006

Resolution Recommending An Initiative to Educate the Citizens of the State of California of the
Challenge to The Rule of Law By the Government of the United States

TEXT OF RESOLUTION

WHEREAS the Congress of the United States has passed and sent to the President for signature
the Military Commissions Act of 2006 which will deny the writ of habeas corpus to “unlawful
enemy combatants” at a time when the United States is not in the process of rebellion or
invasion, which may include citizens determined by the Executive Branch to be an unlawful
enemy combatant; and

WHEREAS the suspension of the writ of habeas corpus as proposed in such statute is a violation
of Article I, Section 9 of the Constitution of the United States; and

WHEREAS the statute would deny to human beings determined to be unlawful enemy
combatants the rights and privileges guaranteed under the Constitution, including the Bill of
Rights and the Universal Declaration of Human Rights; and

WHEREAS the proposed statute would deny to persons including citizens brought within the
power of the United States the rights to which they are entitled under the Universal Declaration
of Human Rights and the Geneva Conventions; and

WHEREAS the proposed statute provides for the immunization of members of the United States
armed forces and government entities for acts which may have violated the rules of law, both
national and international, which would otherwise subject such persons to possible criminal
prosecution for war crimes, and that such immunity be retroactive to September 11, 2001; and

WHEREAS the proposed statute purports in numerous other ways to exempt the United States
and its armed forces from responsibility for actions which have violated the Geneva Convention
and the Universal Declaration of Human Rights; and

WHEREAS the statute appears on its face to fail to comply with the Constitution of the United
States by failing to uphold the rule of law or to adhere to the doctrine of separation of powers;
and

NOW THEREFORE, be it

RESOLVED that the Conference of Delegates urges lawyers to (1) initiate a program to educate
the citizens of the State of California concerning the challenge to the rule of law by the
government of the United States as it purports to advance laws in violation of the United States
Constitution and International Law, (2) urge its Congressional delegation to initiate action to
repeal the Military Commissions Act of 2006, and (3) when possible initiate or support judicial
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challenges to a law that is unconstitutional on its face.

PROPONENT: Beverly Hills Bar Association
STATEMENT OF REASONS

Existing Law: Imposes certain constitutional restraints on the use of power by the Government
of the United States, as expressed in the Constitution of the United States and the other elements
of the Supreme Law of the Land.

This Resolution: Urges the Conference to initiate a program to educate the citizens of the State
of California concerning the effort by the Congress of the United States and the current
administration to ignore the rule of law, to urge its repeal and to initiate judicial proceedings.

The Problem: The Military Commissions Act of 2006, if signed, will exceed the rule of law and
the powers which have been established by the United States Constitution and the Universal
Declaration of Human Rights. It purports to deprive important constitutional rights to “unlawful
enemy combatants,” as it defines that term and determines such persons. When signed by the
President, the statute will on its face violate the Constitution of the United States and the
Universal Declaration of Human Rights. The unilateral determination by the Executive Branch
of the status of an unlawful enemy combatant, which may include citizens who may also be
attorneys involved in representing parties held by the government, deprives a person of the basic
human and civil rights that are the hallmark of the ideals of this country. This statute is an
overreaching for power by a government acting without restraint, and doing so by stirring fear
and terror to quell dissent. The implementation of this statute cannot help but foster the
impression throughout the world that the United States is a country that is unable or unwilling to
restrain the use of its resources for peaceful purposes and appears to be advancing a process of
hegemony through military power, unrestrained by law or reason. Our government can perform
its duties without destroying the constitutional foundation which differentiates this country from
totalitarian regimes which have flourished through history. This organization must speak out in
opposition to this course.

IMPACT STATEMENT

This proposed resolution potentially affects other laws, statutes or rules.

AUTHOR AND/OR PERMANENT CONTACT: Michael H. White, 11024 Balboa Blvd., #615,
Granada Hills, Ca 91344 Phone: (818) 368-0444; e-mail: mhw4law@socal.rr.com; and Judith
A. Gilbert, 24600 Park Granada, Calabasas, CA 91302, Phone: (818) 592-2460; e-mail:
jaglaws@earlink.net
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